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BOOK 17. 



A COMPREHENSIVE COLLECTION OF DECISIONS OF THE CIRCUIT AND DISTRICT 

COURTS OF THE UNITED STATES FROM THE EARLIEST TIMES TO THE 

BEGINNING OF THE FEDERAL REPORTER, (1880,) ARRANGED 
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Case ITo. 9,418. 

Es parte MENDELL. 

In re BUTLER. 

[1 Lowell, 506; 1 4 N. B. R. 302 (Quarto, 91).] 

District Court, D. Massadiusetts. 1870. 

Bankruptcy— Monet Loaned— Preference- 
Mortgage, 

1. One who lends money to a retail trader 
wifiin four months of his bankruptcy, and when 
he was actually insolvent, on a mortgage of his 
stock in trade, is bound to make some inquiry 
into his object in raising the money; and if up- 
on the slightest inquiry he could have discover- 
ed that the whole purpose was to prefer a cred- 
itor, his mortgage may be avoided by the as- 
signee. 

[Cited in Ex parte Packard, Case No. 10,650; 

Ex parte Ames, Id. 323; Bucknam v. Goss, 

Id. 2,097.] 
[Cited in Noble v. Scofield, 44 Vt 284.] 

2. Clauses one and two of the thirty-fifth sec- 
tion of the bankrupt act [of 1867 (14 Stat, 534)], 
considered. A mortgage given io raise money 
to pay a creditor by way of preference comes 
■n'ithin clause two of section thirty-five. 

[Cited in Swan v. Robinson. 5 Fed. 296.] 

The stock of goods which came to the pos- 
session of the assignee was mortgaged to the 
petitioner, and by order of court the stock 
Tvas sold at auction, and the money was paid 
into the registry subject to all lawful liens. 
The mortgagee petitioned to have it paid out 
to him, and the assignee opposed the petition, 
on the ground that the mortgage was void- 
able by him under the second clause of the 
thirty-fifth section of the bankrupt act. The 
evidence tended to show that Butler was a 
retail trader, having a shop on Tremont 
street, Boston, and one at North Cambridge; 
that his stock in the latter place was mort- 
gaged in May, 1870, but under what circum- 
stances was not shown at this hearing; that 

1 [Reported by Hon. John Lowell, LL. D., Dis- 
ti-iet Judge, and here reprinted by permission.] 
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towards the end of June, if not earlier, he 
found difficulty in meeting his engagements, 
and some creditors did not obtain prompt 
payment of their accoimts. He was owing 
one Cushman a balance of about fifteen hun- 
dred and eighty-six dollars, on a note which 
had been given for a stock of goods in April, 
1868, and on which he had made many small 
payments, from time to time. Mr. Cushman 
asked him for another payment, and he said 
that he could not make it unless he borrow- 
ed the money. Eamball, a clerk or partner of 
Mr. Cushman, then suggested to Mendell, the 
now petitioner, that he might invest his mon- 
ey to advantage in a mortgage of Butler's 
stock, and to Butler that the petitioner would 
probably lend him the money. He brought 
the parties together, and the petitioner agreed 
to lend him $1600. The ti'ansaction was 
concluded, and the money advanced in Cush- 
man's place of business, and Kimball, the 
clerk or partner, lent the petitioner $600 to 
make up the sum. The money was paid over 
by the bankrupt to Cushman in settlement 
of the old note, but it was not proved that 
this was done in presence of the mortgagee, 
or that he was, in fact, fully informed of the 
nature of the tiansaction. He made no in- 
quiry into the condition of the mortgagor's 
affairs, but relied mainly as to security on 
the advice of Mr. Cushman and Mr. Kimball. 
Butler asked him to keep the mortgage off 
the record, because it would inj\u:e his credit, 
and he agreed that he would not record it 
at once, and so instructed Mr. Kimball, with 
whom he left the note and mortgage. The 
stock in trade of Butler was attached about 
two weeks after, and so remained until he 
went into bankruptcy on the 26th of August,. 
1870. 

L. W. Howes, for mortgagee. 
T. F. Nutter, for assignee. 
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LOWELL, District Judge. It is plain that 
the money was raised for the express purpose 
of paying a pre-existing debt, and the intent 
to prefer the creditor may be fairly inferred. 
The only doubt is, whether the mortgagee 
was a party to the fraud upon the statute, or 
was kept in the dark by his friends. There 
is evidence from which it "may be argued that 
he must have understood the scheme, unless 
he were wilfully blind; but the assignee re- 
lies more particularly upon the second clause 
of the thirty-fifth section of the statute, as 
imposing such knowledge upon him by oper- 
ation of law, unless he made diligent inquiry. 
It is strenuously urged, in opposition to this 
view, that the clause in question does not re- 
fer to mortgages at all, nor to preferences, 
whether direct or indirect, but only to sales 
out of the ordinary course of business of a 
trader. 

Clauses one and two of section thirty-five 
are copied from the general statutes of Mas- 
sachusetts (chapter 118, %% 89, 91), with this 
important difference, that in both those sec- 
tions the limitation was six months, where- 
as in clause one of the bankrupt act, relating 
more particularly to preferences, it is four 
months. Under the state statute the second 
clause was held to apply to preferences equal- 
ly with the first. Metcalf v. Munson, 10 Al- 
len, 491; Nary v. Meerill, 8 Allen, 451. And 
it is plain that the language of the second 
clause, taken by itself, does fairly include 
preferences, excepting such as are made by 
payments of money. But under the bank- 
rupt act, the tendency of opinion has been 
that the difference in .limitation shows an in- 
tention to put preferences on a different 
ground from other technical frauds. For in- 
stance, in a late case it was held in an ac- 
tion by an assignee to recover back money 
paid by the bankioipt to a pre-existing cred- 
itor, that the declaration was bad for alleging 
the payment to have been made within six 
months instead of four months before the 
bankruptcy. Bean v. Brookmire [Case No. 
1,168]. I hold it still open to argument 
whether the thirty-ninth section does not sub- 
stitute six months as the limitation in all 
case§, repealing to that extent the thiity-fif th 
section. In the case just cited, it appears to 
have been argued that the thirty-ninth sec- 
tion abolished all limitation; this argument 
was very properly overruled. But it may 
be said with a good deal of plausibility, that 
when congress in the thirty-ninth section 
made a preference an act of bankruptcy and 
proceeded to say, that if it was made the 
foundation of a petition within six months, 
the debtor might be adjudged a bankrupt, 
and if he were, the assignee might recover 
the money or other property, they were estab- 
lishing a general rule, by means of a special 
example, and that that rule is, that prefer- 
ences within six months may be avoided by 
the assignee. If so, this section, to that ex- 
tent, repeals the earlier section. This is a 
view that has lately occurred to me, and in 



which I reserve my final opinion. If this con- 
struction should be ultimately adopted it will 
certainly reconcile some apparent discrepan- 
cies, and remove some apparent difficulties. 

The precise point of this ease is, whether a 
person advancing his own money to a trader, 
and taking security from him, out of the ordi- 
nary course of the trader's business, is to be 
held liable to reconvey the security, if the 
only fraud intended by the debtor is the pay- 
ment of a creditor by way of preference. In 
Massachusetts it was held in the affirmative. 
Crafts V. Belden, 99 Mass. 53o. But, as we 
have already seen, the statute of that state 
made no distinction between preferences and 
other technical frauds. Here the argument 
is, that if the creditor himself, who has re- 
ceived the preference, cannot be pursued aft- 
er four months, it is very hard that one who 
is merely aiding him to obtain his money 
should be liable for two months longer. I 
feel the force of this objection, but the lan- 
guage of the act plainly includes this case, 
and it does not seem to come within the first 
clause, which contemplates that the money or 
property coming from the debtor should be 
applied by the person receiving it to the pay- 
ment or security of the creditor. A transac- 
tion of the kind now in question is one step 
farther from the preference and fully within 
the second clause. In fact this mortgage was 
given within the fom: months, so that if it 
came within the first clause, the assignee 
would be entitled to recover, but it seems to 
me that it does not, and the assignee would 
be without remedy if it were not for the 
second clause. And I cannot believe the stat- 
ute is so defective. 

Taking this to be so, it is clear that the 
mortgage was out of the ordinary course of 
business of Mr. Butler, because he was a re- 
tail trader, doing a business of about one hun- 
dred dollars a day, and a mortgage of such 
a trader's whole stock is a confession of in- 
solvency. Nary v. Meerill, 8 Allen. 451. If 
made directly to the creditor, it would have 
been an act of bankruptcy, as I have often 
decided. And both parties considered it in- 
jurious to his credit, and for that reason 
agreed that it should not be recorded until 
some necessity should arise therefor. 

The petition of the mortgagee must for 
these reasons be dismissed. I here desire to 
express my preference that such cases should 
be brought in the form of actions at law, 
that a jury may decide the facts. Here the 
evidence tends very strongly to show that a 
creditor was preferred. If the creditor him- 
self were innocent, but the debtor and mort- 
gagee contrived the preference, the latter 
would be liable, though the creditor would 
not be. Crafts v. Belden, 09 Mass. 535. But 
in this case it is possible that the mortgagee 
firas hoodwinked by the others, though the 
prima facie evidence is against him, and is 
not met, and I do not believe the truth to be 
so. Supposing, however, that he was not 
aware of the exact nature of the transaction. 
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the assignee could cei'tainly recover of ttie 
creditor, who is the party benefited, and jus- 
tice would seem to require that he should be 
the person to repay the money. If, then, the 
mortgagee should apply to me to direct the 
assignee to bring an action against the cred- 
itor, on some proper terms, I should probably 
make such an order. 

Petition dismissed. Sloney to remain in 
court for ten days unless the mortgagee 
waives his right to apply to the circuit court 
for a revision of this decree. 



Case "No. 9,419- 

MENDELI/ v. The MAHTIN WHITE. 

[Hoff. Op. 450.] 

District Court, N. D. California. Feb. 13, 1856. 

ADMIKALTT — J ORISDICTIOX — PERSONAL ISJORIES. 

[Admiralty has jurisdiction of a suit in rem 
for damages for personal injuries caused by a 
collision upon navigable waters, especially where 
a statute of the state on the navigable waters 
of which the injury occurred makes the vessel 
liable for injuries to the person as well as to 
property.] 

Libel in rem by J. T. Mendell against the 
steamer Martin White to recover damages for 
personal injuries sustained by the libellant 
in a collision of the Martin White with the 
vessel of which libellant was master. A 
claim was put in on behalf of the steamer, 
and exceptions filed to the jurisdiction of the 
court It was not denied that the suit being 
for a marine tort, the cause of action was 
within the cognizance of the admiralty; but it 
was insisted that, for a personal injury upon 
the seas, the libel could only be brought in 
personam (against the owner of the vessel) 
and that a suit in rem (against the vessel 
itself) could not be sustained, the latter form 
of action being restricted to cases of injury to 
property, while for injuries to the person, the 
libel in personam is the only remedy. 

P. W. Shepheard, for libellatit. 
Blanding & Delia Torre, for claimant 

HOFFMAN, District Judge. By the general 
principles of the civil as well as the common 
law, the principal is responsible for the wrong- 
ful acts of his agent, done in the execution of 
his agency (Paley, Ag. p. 3, § 1; Poth. Obi. 
No. 453, 456; Domat Civ. Law, tit. 16, § 3; 
Story, Ag. § 452 et seq.). and the liability is 
familiarly imposed as well for injm-ies to the 
person as for damages to property. On this 
principle depends the responsibility of owners 
for damages by collision and for injuries to 
the goods of shippers. The ship owner has 
ever been held liable for the tortious abduc- 
tion of a minor child by the master, and this 
too without notice of the master's acts. Sher- 
wood V. Hall [Case No. 12,777]; Steele v. 
Thacher [Id. 13,348]; Plummer v. Webb [Id. 
11,234]; 7 D. Rep. 132. Although at common 



law the principal has been held not liable for 
acts of wilful and intentional wrong on the 
part of an agent, but only for the conse- 
quences of his negligence and unskilfuUness, 
the maritime law carries his vicarious re- 
sponsibility much further. By that law the 
owner is liable for all the acts of the master 
done in the execution of the business for 
which he is employed, by which third par- 
ties are injured, whether the injury was occa- 
sioned by the wilful acts, or by the negligence 
or want of skill of the master (Dias v. The 
Revenge [Case No. 3,877]); and this liability 
in the case of the owner of a privateer, ex- 
tends not only to damages by spoliation of 
papers, but also for ill-ti-eatment unnecessari- 
ly inflicted upon the persons of the captured 
crew (Id.; 5 C. Rob. Adm. 291; Id. 33; 1 
Dod. 291). See, also. The Amiable Nancy, 3 
Wheat [16 U. S.] 456; Del Col v- Ai-nold, 3 
Dall. [3 IT. S.] 333; The Lively [Case No. 
8,403], It is therefore evident that in this 
case the libel, if in personam against the o-wn- 
ers, would have been sustained, and satisfac- 
tion could have been enforced by the attach- 
ment of their property or choses in action. 
The Invincible [Id, 7,054], If then the own- 
ers are personally liable as such it would 
seem necessarily to follow that in this as in 
other cases of collision, the proceedings may 
be directly against the ship as the offending 
thing. 

By the civil law the owner, or exercitor, 
was personally responsible for the acts of the 
master as well ex delicto as ex conti-actu. If 
there were several, each was bound in solido 
for the full amount of the obligations of the 
master ex contiactu. The maritime law in- 
troduced into this principle an important qual- 
ification. It held the owners bound in solido 
for the acts of the master, whether of tort or 
of conti-act, but limited the extent of their 
liability to the value of the ship. Such was 
the settled law of the Mediterranean, and 
such, according to Emerigon, is the establish- 
ed jurisprudence of the north of Europe. 
The Ordonnance de la Maine provides that 
proprietors of vessels shall be responsible for 
the acts of the master, but they shall be dis- 
charged by abandoning ship and freight. 
Whether or not this limitation applied to the 
obligations of the master ex contractu as well 
as ex delicto is disputed, but in the language 
of Mr, Ware it may safely be afiirmed that 
by the general maritime law of Europe the 
liability of owners for the wrongful acts of 
the master is limited to the interest they have 
in the vessel, and that by abandoning the 
ship and freight they • discharge themselves 
from all personal responsibility (The Rebec- 
ca [Case No. 11,619]; The Phebe [Id. 11,061]), 
from which the foregoing observations and 
citations have been taken. *Tf, then, this be 
tlie established principle in cases arising ex 
delicto, what," says Ware, X, "is the natural 
consequence? Is it not to render the ship 
herself liable to the creditor in specie? When 
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the law confines a creditor to a paxticular 
fund for his remuneration, it cannot be so ab- 
surd as to proliibit him from making that 
fund available by laying his hand on it and 
securing it." It was accordingly held by 
Judge Ware in the cases mentioned, that in a 
suit "found&d on the wrongful acts of the 
master" (negligent storage of goods), the ship- 
per may procure satisfaction for the damage 
by a proceeding In rem. These eases, it 
will be seen, nowhere recognize the distinc- 
tion sought to be taken between injuries to 
property by the master's tort and injuries to 
his person; on the contrary, they seem to 
lay down the broad principle that in all cases 
of tort, where the owners are liable the ship 
is also liable in law, and in The Phebe [supra] 
it is even said that in the origin of the custom 
the primary liability was upon the vessel, and 
that of the owner was not personal but mere- 
ly incidental to his ownership, from which he 
was discharged either by the loss of the ves- 
sel or by abandoning it to the creditor. 

The personal liability of the owner in this 
case is not denied and the general liability of 
the vessel in rem, in cases of collision, is not 
disputed. ' I am unable to perceive why, on 
general principles of the maritime law, or in 
reason, the ship should not be as responsible 
for this kind of damage as for any other. Al- 
though I have found no direct authority on 
this point, yet the books contain cases closely 
analogous. In McGrath v. The Candalero 
fCase No. 8,809], the court allowed damages 
for the detention of the a*ew on board of a 
privateer which had made a tortious seizure 
of the actor's vessel, and ordered that the pri- 
vateer remain under attachment until the 
same was paid. In the case of King v. The New 
World, which was an appeal from this court, 
the supreme court sustained a libel in rem. 
brought by a passenger, for personal injuries 
received by the esplosion of a boiler, and this 
where the passenger was "a steamboat man," 
and paid no fare. 16 How. [57 U. S.] 472. I 
think that this case suflSiciently shows the in- 
accuracy of the statement of Browne that 
for injuries to property the libel is in rem, 
and for those to the person in personam. 2 
Bro. Eq. & Adm. 201, 202. 

If this question were more doubtful, the 
fact that the statute of Cahfornia renders 
boats and vessels engaged in navigating the 
waters of this state hable for injuries to the 
person as well as to property, is sufficient to 
justify this mode of proceeding, supported as 
it is by the principles and analogies of the 
general maritime law, and recognized in oth- 
er very similar cases of maritime torts. The 
collision in this case occuiTed in the waters 
of this bay, and the parties are all citizens 
and residents of California. The case is one 
confessedly of admu-alty jurisdiction, and I 
see no reason why this court should not en- 
force the liability created by the local law. 
I think, therefore, that the exceptions should 
be overruled. 



Case No, 9,4S0, 

In re MENDELSOHN. 

[3 Sawy. 342;i 12 N. B. B. 533.] 

District Court, D. California. June 8, 1875. 

Right op Attaching Chbditoes to Oppose Ad- 

jDDiOATiox — Assignment as an Act 

OF Bankruptcy. 

1. An attaching creditor may intervene and op- 
pose an adjudication in involuntary bankruptcy 
on the ground of fraud and collusion between 
the petitioner and debtor. 

[Cited in Re Williams, Case No. 17,706; Re 
Scrafford, Id. 12,557; Re Jonas, Id. 7,442; 
Re Austin. Id. 662.] 

[Cited in Risser v. Hoyt, 53 Mich. 198, 18 N. 
W. 611.] 

2. Even a fair general assignment for the 
benefit of creditors is an act of bankruptcy, be- 
cause it necessarily defeats the operation of the 
bankrupt act [of 1867 (14 Stat. 517)]. 

[Cited in Globe Ins. Co. v. Cleveland Ins. Co., 
Case No. 5,486.1 

3. Within the meaning of the law defining 
acts of bankruptcy an assignment, invalid un- 
der the laws of the state where made, but 
used as a means for giving a preference, is an 
act of bankruptcy. 

[Cited in Re Lawrence. Case No. 8.133.] 

D. Mendelsohn filed his petition praying an 
adjudication of bankruptcy against his broth- 
er, S. Mendelsohn. On the return day of the 
order to show cause, the alleged banknipt, S. 
Mendelsohn, did not appear and on motion a 
default was entered, and thereupon an ad- 
judication was asked for. At this stage in 
the proceedings certain creditoi-s appeared 
and asked leave to intei-vene and contest the 
facts in the petition. They allege in their 
petition that they are creditors and have a 
lien, by attachment, on the goods of the debt- 
or; that the proceeding for adjudication is 
collusive and fraudulent, and the alleged debt 
of the petitioning creditor a sham. The peti- 
tioning creditor objected to their being al- 
lowed to contest his petition, upon the ground 
that until an adjudication the case is solely 
between himself and the debtor. This ques- 
tion was reserved, and testimony was taken 
upon the petition of intervention and the 
whole case submitted. One of the acts of 
bankruptcy charged in the petition for ad- 
judication was that the debtor made an as- 
signment of his property to Messrs. Davis & 
Co. with intent to give a preference to one 
or more of his creditors and to defeat or de- 
lay the operation of the act. An assignment 
was in fact executed by the debtor to Davis 
& Co. purporting to be in trust for all his 
creditors. The circumstances attending this 
assignment were that one Stone, the agent 
of Davis & Co., was pressing the debtor for 
payment of their claim, and procured the exe- 
cution of the assignment with the understand- 
ing, as he says, that Mendelsohn should re- 
main in possession of the goods, and cany 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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on the business as before its execution; that 
on Monday of each week the debtor should 
pay $75, to be applied to the payment of cred- 
itoi-s whose claims exceeded $100, and- that 
Mendelsohn should provide for the payment 
of the small creditors himself. The arrange- 
ment was so far acted on that some $150 
were paid to Stone, which is now on deposit 
for the benefit of the creditors who are en- 
titled to it 

Marcus Rosenthal, for petitioning creditor. 

F. G. Newlands, for intervening creditors. 

HILLYER, District Judge. The first ques- 
tion is as to the right of these creditors having 
attachments to intervene and oppose the adju- 
dication at this time. That the creditors now 
asking to intervene have a direct interest in 
opposing the adjudication is plain. They 
have attached the debtor's property, and if 
proceedings in bankruptcy do not go forward, 
will have a lien thereon for their security. 
If, however, there is an adjudication and an 
assignment their attachment will be dis- 
solved, and their right to prosecute their suit 
to judgment suspended. 

[After adjudication, .it has been settled in 
this court, that attaching creditors may move 
to set it aside; that they have an interest in 
and a clear right to be heard and resist the 
proceedings on the ground that the court is 
without jurisdiction. Fogerty v. Gerrity 
[Case No. 4,-S95]. It was also held in that 
case tliat all other creditors are parties to and 
bound by the proceedings, so that, although 
neither the petitioning creditor nor the debtor 
objected to the jurisdiction, ^hat was not suf- 
ficient to confer junsdiction, even if it could 
be so confeiTCd,] 2 

Such being the case, it cannot well be main- 
tained that there is no relief for these attach- 
ing creditors, if it be true, as alleged, that 
the debt of the petitioning creditor is not a 
just debt, and yet the debtor colluding with 
him admits it, and consents to an adjudica- 
tion. A court of equity would grant relief 
against, and annul a decree so obtained by 
fraud, for fraud infects and corrupts the judg- 
ments of all courts. Story, Eq. PI. § 426. In 
some form, then, it must be admitted that 
persons whose rights are injuriously affected 
by a fraudulent adjudication may apply for 
and obtain relief. No court ought or can 
close its ears to this petition. 

[The bankrupt law makes no provision in 
these cases for notice to the creditors in gen- 
eral, and the only neeessaiy parties are the 
petitioning creditors and the debtor; yet this 
is no sound reason for denying the right to in- 
tervene upon good grounds being shown, such 
as collusion and fraud on the part of the 
original parties to the proceeding.] 2 

An intervener, it is said, may come in at 
any stage of the cause, even after judgment, 
If an appeal can be allowed on such judg- 
ment Bouv. verb. "Intervention." The 

2 [From 12 W. B. R. &33.] 
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question is essentially one of practice, and to 
my mind it is better in every aspect of it, to 
allow the attaching creditors to come in and 
be heard before the adjudication, than to wait 
until a decree is made and compel them then 
to impeach it for the fraud which would have 
defeated it in the first instance. I think, 
therefore, that these parties showuig that 
they have a direct interest in defeating an at- 
tempted fraud like the one set up, should be 
allowed to intervene before the adjudication 
for the protection of their interest. 

X am aware that there have been decisions 
which at first blush seem to be against the 
practice here adopted; but on examination 
they will, most of them, be found not really 
so, and to differ from the present case either 
in the fact that the adjudication would not 
have the effect to render unavailing any se- 
curity of the creditors petitioning to inter- 
vene, or that the petitioners were mere cred- 
itors with no other claim to be heard. In re 
Bush [Case No. 2,222]; In re Boston, H. & 
E. R. Co. [Id. 1.679]. 

Looking, tiien, to the evidence for and 
against the validity of the petitioning credit- 
ors' debt, I find that the interveners have 
failed in their attempt to show it to be fraud- 
ulent. That leaves for decision the question 
whether the assignment was an act of bank- 
ruptcy. 

2 [But this was said in a case in which cer- 
tain creditors applied to have the adjudica- 
tion set aside, on the ground that a certain 
assignment had been made by the debtor for 
the benefit of his creditors, to which the peti- 
tioning creditor it seems was not a party, 
though he assented to the assignment. Now, 
in this case, the adjudication in bankruptcy 
did not have the effect to render unavailing 
this assignment; if valid, against the as- 
signee, it could still be maintained against 
the assignee. No want of jurisdiction was 
alleged, nor fraud, nor collision. What was 
said by the learned judge about the right of 
creditors to intervene before adjudication was 
unneceFsary to the decision. In Re Boston 
H. & E. R. Co. [supra], a motion was made 
by a creditor before adjudication for leave to 
defend against the petition. But the court 
said the question, before the adjudication at 
least, was between the debtor and the peti- 
tioning creditors, "with which no outside par- 
ty, sustaining merely the relation of a per- 
son who claims to be a creditor of the debtor, 
can be allowed to interf^e." No want of 
jurisdiction was alleged, no fraud or collusion. 
Nor does it appear that the direct effect of 
the adjudication and assignment would de- 
prive 1iie creditor of any security which he 
then had for his debt He was, as the com't 
says, a mere creditor, with no other claim 
to be heard. On the whole, then, the right 
of the attaching creditors to appear and op- 
pose the adjudication on the grounds alleged 
cannot properly* be denied them, and they 

2 [From 12 N. B. R. 533.] 
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must be heard. Of course, what has been 
said is not meant to convey the idea that 
the fact that a creditor has an attachment lien 
is of itself any ground for denying the ad- 
judication; it only gives him a right to be 
heard. If there is no fraud or want of juris- 
diction, the fact that the adjudication will 
dissolve his lien is no ground for its denial. 
And first, it is denied that the debt of the 
petitioning creditor is valid and just The 
evidence for petitioning creditor is that the 
debt is made of two items, as follows: In 
1873 the petitioning creditor was in partner- 
ship with J. Zaeharias and his brother; the 
debtor bought goods of the firm. TVhen the 
fii-m was dissolved, the petitioning creditor 
was charged and his brother credited on the 
firm books with the balance due., four hun- 
dred dollars; fifty dollars was paid on this 
in January, 1874, leaving three hundred and 
fifty dollars balance due. Afterward the 
petitioning creditor formed a copartnership. 
Rub and the debtor bought of this firm goods 
to the amount of over one thousand dollars. 
"When Mr. Wentemich came in, m July, 1874, 
he refused to give ci-edit to S. Mendelsohn, 
and the amount due Rub and D. Mendelsohn 
was charged and credited as before to the 
extent of D. M.'s profits, viz., four hundred 
and ninety-seven dollars and thirteen cents. 
The balance of the firm debt was afterwards 
paid by S. Mendelsohn. There is no doubt 
of the existence of the fiims and the purchase 
of the goods by the debtor as stated. I see 
no good ground to say that settlements were 
not made as stated also, and the charges 
made to the petitioning creditor. 

[The only marks of suspicion are the fact 
that the debtor and petitioning creditor are 
brothers, and certain erasures on the ledger 
of Rub, Mendelsohn & Co. That the parties 
are brothers is a circumstance which war- 
mnts the court in scrutinizing the transaction 
closely, but not in inferring fraud from that 
alone. The clerk who made the entries 
swears they were made at the time they bear 
date, and explains the erasure, which was 
done by him. In the account, the whole 
amount due from S. M. to the firm had been 
charged to D. M. and credited to S. M. This 
was erased, and over it was written the 
amount agreed upon of D. M.'s profits, four 
himdred and ninety-seven dollars and thir- 
teen cents. This was done, the clerk says, 
at the time it beai-s date. No plausible mo- 
tive is shown or suggested for a false entry 
of this kind at that time. The book of orig- 
inal entries was shown, and the items of the 
account against the debtor correspond. The 
balance due the firm was paid by S. M. 
through the clerk, S. Friedman, After the 
last balance of one hundred and two dollars 
was paid, which ignored the firm account, no 
more payments were made. He says that 
for nine months past he has not seen D. M, 
at the store of S. M. On the other hand, the 
debtor stated, as they say, to Stone and to 
Baum. that the list he gave them was all he 



owed, and the debt of D, M. was not on it. 
The debtor denies this, and it is shown that 
other creditors of his were not mentioned at 
the time. Of course, the failure of the debtor 
to state this debt to Stone and Baum is not 
proof that it did not exist, but merely a cir- 
cumstance of suspicion, and a slight one, on 
the general cliarge of collusion and fraud. 

[There is not, in ms' mind, from the evi- 
dence, any doubt that the petitioning cred- 
itoi-'s debt was bona fide, and arose as stated. 
There is no pretense of any motive for trump- 
ing up a debt of this kind in this way against 
his brother one and two yeai*s ago. It is an 
eveiyday thing for embarrassed debtors to 
conceal the true state of their affairs from 
creditors who are pressing for payment; they 
overstate their assets, and understate their 
debts. It seems to be trae that for nine 
months before these proceedings were com- 
menced these brothers had not spoken to 
each other. The actions of the debtor, dur- 
ing the three or four weeks preceding the 
petition, show nothing to indicate a fraudu- 
lent purpose. He undertook to pay seventy- 
five doUai-s a week for his larger creditors, 
and to pay off the small ones; he agrees to 
sign the assignment to Davis & Co., under a 
belief that it was, as they desired he should 
believe, a valid one; and finally attempts to 
settle at twentj'-five cents on the dollar. It 
is hard to reconcile all this with the idea 
that he was meditating and arranging for a 
fraudulent bankruptcy proceeding at the 
time. The evidence for the petitioning cred- 
itor is that no part of his debts has been 
paid, and this is not conti-adicted. Fried- 
man's evidence shows that the payments he 
made were on account of the firm debt, and 
not that of the petitioning creditor. Two 
acts of bankruptcy are alleged, and it is 
urged that neither has been proved. The 
first is, that the debtor made an assignment 
of his property to Davis & Co., with intent to 
give a preference to one or more of his cred- 
itors, and to defeat or delay the operation of 
the act. An assignment was, in fact, execut- 
ed by the debtor to Davis & Co., purporting 
to be in trust for all his ci'editors. The facts 
are that Stone, the agent of Davis & Co., was 
pressing the debtor for payment of their 
claim, and procured the execution of the as- 
signment with the understanding, as he says, 
that Mendelsohn should remain in possession 
of the goods, and cany on the business as 
before its execution; that on Monday of 
each week the debtor should pay seventy- 
five dollars, to be applied to the payment of 
creditors over one hundred dollars; that M, 
should pay the small creditors himself. The 
arrangement was so far acted on that some 
one hundred and fifty dollars were paid to 
Stone, which sum is now on deposit for the 
benefit of creditors entitled to it. When the 
debtor failed to make payment of tlie sev- 
enty-five dollars weeklj^ and told them he 
could not, he was told that the property in 
the store belonged to the assignee. Suit was 
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afterwards begun, and the store and goods 
attached.] 2 

The weight of authority is decidedly that 
even a fair general assignment for the bene- 
fit of creditors is an act of bankruptcy, be- 
cause it necessarily defeats the operation of 
'the banlirupt act, and hinders and delays 
creditors. But It is said that this assign- 
ment was void, and could not therefore be an 
act of banliruptcy, and it is clear that under 
the Code of California, it was not a valid 
assignment But admitting the assignment 
to be so defective that it could not be en- 
forced, it is, it seems to me, looking to the 
use made of it in this case, as much an act 
of bankruptcy as if it had been executed with 
all the forms. 

The attaching creditors say they knew from 
the first that it was void as an assignment, 
but sought to make the debtor believe it was 
valid in order to use it as an instrument for 
collecting their debts. The debtor appears 
to have so believed, and admits It was made 
with a view to giving a preference to some 
of his creditors, and says he named sis cred- 
itors to Stone, whom he wanted paid first. 

Here, then, was, to all intents and pur- 
poses, a transfer of the debtor's property, 
and acting upon it, he paid over the agreed 
sum per week to the creditors entitled under 
the assignment to share therein. Under the 
thirty-ninth section "any conveyance or 
transfer with intent to prefer" is an act of 
bankruptcy. The assignment in this case, 
though invalid as an assignment under the 
laws of California, was an attempt to trans- 
fer propeity with intent to prefer certain 
creditors named by the debtor. 

A constniction of section 39 is inadmissible, 
which would permit a debtor to do that by 
means of an invalid instrument, which he 
could not do by one properly executed. The 
bankrupt act, cannot be defeated by omitting 
some of the forms in executing the assign- 
ment, and then setting up such omission in 
defense to proceedings in bankruptcy. 

Within the meaning of the law defining 
acts of bankruptcy, I think this was an as- 
signment, and made with the intent char- 
ged, so that on the whole case there must be 
an adjudication of bankruptcy as prayed. 



Case Wo. 9,421. 

MENDELSOHN v. The LOUISIANA. 

[3 Woods, 46.] 1 

Circuit Court, D. Louisiana. April Term, 1877. 

Cahkiers— Injured is Transit— Bili, of Lading 
— EscEPTioss — Liability. 

Where soda, shipped on board an iron steam- 
ship at Liverpool for New Orleans, late in the 
winter, was transported through the Gulf in the 
warm weather of the early spring, and was 
damaged by the humidity of the hold, a nd loss 

2 [Prom 12 N, B. R. 633.] 
1 [Reported by Hon. William B. Woods, Cir- 
cuit .Judge, and here reprinted by permission.] 



or damage by heat and sweating: were among 
the exceptions of the bill of lading; Jield, that 
the case fell within ttxQ exceptions, and the ship 
was not liable. 

Transferred to circuit from district court, 
by virtue of section 60, Rev. St., the district 
judge having been of counsel for one of the 
paities. 

M. Dinkelspiel and F. Miehinard, for libel- 
ant. 
J. D. Rouse and Wm. Grant, for claimant. 

WOODS, Circuit Judge. The libel alleged 
the shipment on board the steamship Louisi- 
ana at Liverpool, on April 8, 1873, in good 
order, consigned to libelant at New Orleans, 
of 500 kegs of bi-carbonate of soda ; that the 
steamship arilved on May 14, 1873, but fail- 
ed to deliver the said merchandise in good 
order, but, on the contrary, that it was de- 
teriorated in value thirty per cent from im- 
proper stowage and want of proper care and 
by water and otherwise, to the libelant's dam- 
age ?1,200. The answer averred that the soda 
was delivered in me same order as received, 
and denied improper stowage or any negli- 
gence or want of care. On the contrary, it 
averred that the soda was well stowed and, 
for greater securily, was put in the fore and 
after holds under the decks; that the weath- 
er was fine during the entire voyage and the 
ship tight and stanch; that she did not leak; 
made no water, and none got into her hold 
during the entire voyage, and that if the so- 
da sustained any damage, it was caused by 
its inherent qualities. The exceptions in the 
bUl of lading were as follows: "Excepting 
loss or damage arising from the act of God, 
the queen's enemies, pirates, robbers, re- 
straints of princes, rulers or people, jettison, 
barratry of the master or marinere, thieves, 
vermin, frost, heat, sweating, decay, rain, 
spray, leakage, breakage or rust, coal or coal 
dust, fire, steam, machinery or boilers or any 
defect therein, collision, or any other acci- 
dents of the seas, rivers or navigation of 
whatsoever nature or kind." 

The evidence is entirely satisfactory to my 
mind that the goods of the libelant were 
carefully and properly stowed and that the 
damage which they suffered was not caused 
by any carelessness or negligence of the mas- 
ter or seamen, but was caused by the sweat- 
ing or humidity unavoidable in the hold of an 
iron ship, loaded in Liverpool in the winter 
or early spring, and making a voyage to 
New Orleans through the Gulf in the warm 
weather of spring. Such a cause of damage 
is within the exception, -"sweating," and also 
the exception, "accident of navigation," re- 
served in the bill of lading; and the ship is 
not liable for the deterioration of the goods. 
Clark V. Barnwell, 12 How. [53 U. S.] 272. 
The libel must be dismissed at libelant's 
cost - 
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In re MENDENHALIi. 
[See Case No. 9,424.] 



Case 'No. 9,423. 

In re MENDENHALL. 

[9 N. B. R. 285.]! 

District Court, D. Minnesota. Feb., 1874- 

Bankruptot— Production of Books and Papers 
— When Ordered — Plbsary PoTyEU. 

1. The district court will order the production 
of books and papers at the summary hearing on 
the return day of the order to show cause. 

[Cited in Ke California Pac. E. Co., Case No. 
2,315.] 

2. The fifteenth section of the judiciary act 
of 1789 [1 Stat. 82] is applicable to such cafes; 
if not, tie general scope of the bankrupt law 
gives plenary power. 

[Cited in Re California Pac. B. Co., Case No. 
2,315.] 

Pending the trial of the issues made by the 
pleadings In the above case, which bad been 
referred to a commissioner to take the testi- 
mony and report, the creditor, by petition to 
the court properly verified and supported by 
the affidavit of one of his solicitors, sets forth, 
among other things, that the "State Savings 
Association" is only an assumed name in 
which the debtor, Mendenhall, transacted 
business, and that the latter and the Savings 
Association are one and the same; and, also, 
that about January 1st, 1871, the Savings As- 
sociation, so-called, became the entire and ex- 
clusive property of the said Mendenhall, by 
an agreement between him and R. J. Baldwin, 
at that time the only owners of the same; 
and that the books of the said Mendenhall and 
the State Savings Association are material 
testimony upon the issue of indebtedness 
charged in the petition. It is also stated 
that notice was served upon Mendenhall or 
his solicitors to produce the books, and that 
they had failed to do so. 

On this petition and affidavit, the creditor 
obtained an order upon the debtor to show 
cause why be should not produce the books 
as described therein. In response thereto the 
debtor presents an affidavit setting forth that 
he is willing to produce any papers and books 
belonging to him relating to any matters be- 
tween him and said petitioner, and is now 
willing so to do; that he has no books, pa- 
pers or documents of any kind whatsoever 
relating to any matters or dealings between 
him and said petitioner, and never has had; 
and that he has never had any dealings 
whatever with said petitioner. And, further, 
that the said State Savings Association and 
himself are not one, and that he has not 
the exclusive control nor custody of the books 
of said association, and never has had; that 
said association is a corpoi-ation under the 
laws of the state of Minnesota, and that his 
only right of control and possession of any 

1 [Reprinted by permission.] 



of the books or other property of said asso- 
ciation is such as results from his being one 
of the corporators, and one of its officers, 
and that he has never done his private busi- 
ness in the name of said association, nor 
ever assumed to use that name in and about 
Ms individual business, and that the books of 
said association are not even in his control 
or possession, officially or otherwise. An af- 
fidavit of the debtors* solicitors is also pre- 
sented, denying that any paper or notice de- 
manding the production of books had been 
served upon them or either of them. 

Beebe & Shaw, Cornell & Bi-adley, and 0. 
H. Benton, for debtor. 

J. Y. Page and Mon-ison & Cooley, for 
creditor. 

NELSON, District Judge. The act of con- 
gi-ess (1 Stat. 82, § 15), in substance, provides, 
that the courts of the United States in trial of 
actions at law, on motion and due notice 
thereof being given, shall have authority to 
require the parties to produce books or writ- 
ings in their possession or power, which con- 
tain evidence pertinent to the issue, in cases 
and under circumstances where they might 
be compelled to produce the same In chancery. 
There is also authority to grant final judg- 
jnent upon the issue involved in the trial, or 
a judgment of non suit in case the order for 
their production is disobeyed. This statutory 
provision is peculiarly sti"Ingent, and when a 
court is asked to enforce it, a plain case must 
be presented for its interposition. There is no 
limitation in regard to the kind of actions at 
law which must be on ti-Ial in order to entitle 
either party to the benefit of the statute, and 
the objection urged by the debtor's solicitor, 
that this is a bankruptcy proceeding, and, there- 
fore, not within its purview, I think not ten- 
able. The only qualification is, that the right 
must be such as a court of equity would sus- 
tain on a bill of discoveiy; if so, then the 
summary method provided in the statute is 
a substitute for the biU. 

Now, while I am satisfied that the petition 
seeks to have the books produced for some 
pm*poses not pertinent to the issue on trial, 
and on that account irrelevant, still I think 
an examination of the testimony already in- 
troduced shows that the books of the Savings 
Association do contain an account with the 
petitioning creditor, as represented by his pass 
book introduced in evidence, which purports to 
be a statement of such account, and that it is 
in thepowerof the debtor to produce the books. 
If, in addition to this, it is conceded that 
the testimony would establish the furtber fact 
that the debtor is the sole owner of the cor- 
porate rights, claimed by virtue of the aiti- 
eles of association, then, irrespective of any 
question as to whether such an association is 
a corporation or not, the petitioner would be 
entitled, as a matter of right, to the benefit 
of an examination of all papers and books so 
far as they may relate to any business trans- 
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action between himself and the association, 
and also so far as they may corroborate the 
witnesses in regard to any admission of Men- 
denhall that he was about to manage the busi- 
ness of the association so that he would be 
solely and individually responsible. 

It is undisputed that there is testimony al- 
ready in the case tending to establish the fact 
that the affaii-s of this association were un- 
der his sole and exclusive management, and 
the books and other papers are, therefore, 
certainly competent and proper evidence. I 
think a prima facie case of the materiality 
of these books has been made out, as the tes- 
timony now stands, and that a bill of dis- 
covery, according to the rules of equity," would 
be allowed. 

I have thus far placed the authority to 
act upon the fifteenth section of the judiciary 
act. If incorrect in this position, I think the 
general scope of the bankrupt law would 
give plenary power to this court to compel 
the examination of all papers and books of 
the debtor, or in his possession, if pertinent 
to the issue, and required for the protection 
of the rights and interest of the petitioning 
creditor. The proceedings at this time seem 
to require the exercise by the court of this, 
power, and I grant the order asked for. 

Inasmuch as the testimony in the case is 
nearly closed, I will accede to the request of 
the debtor's solicitor and hear the case upon 
the evidence already taken by the commis- 
sioner and reported, and such other as may 
be introduced before me in connection with 
the books and papers, when produced. The 
order nisi is made absolute, and the books, 
&c., will be produced before me at my cham- 
bers, in St Paul, on March 2, 1874, at 11 a. m. 

[This case was subsequently heard upon mo- 
tion to dismiss proceedings, which motion was 
denied. Case No. 9,424. Asain upon the peti- 
tion of a creditor to be substituted in the pro- 
ceedings for the original petitioner. Motion 
granted. Id. 9,425.] 



Case mo. 9,424. 

In re MENDENHALL. 

[9 N. B. R. 380;i 19 Int. Rev. Rec. 86; 6 Ohi. 
Leg. News, 192.] 

District Court, D. Minnesota. 1874. 

Bankiiuptcy — Petition — Permission to With- 
draw—Delay. 

^ A creditor filed petition to have his debtor ad- 
judged bankrupt, and subsequently, on the cred- 
itor's debt being settled by the debtor, on tihe 
return day of the order to show cause, entered 
a motion to dismiss the proceedings. Another 
creditor presented a petition alleging the acts 
of bankruptcy charged were true, and praying 
that the motion be denied and the case proceed. 
Eeld, that while permission to withdraw would 
not prevent other creditors from instituting new 
proceedings, it would delay and embarrass the 



i [Reprinted from 9 N. B. R. 3S0, by permis 
sion.] j 



operation of the act, and it must, therefore, be 

denied. 
[Cited in Re Lacey, Case No. 7,965; Re "Wes- 
tern Sav. & Trust Co., Id. 17,442; Re Shef- 
fer, Id. 12,742.] 

[This case was previously heai*d upon peti- 
tion of the creditor asking for production of 
certain books. Case No. 9,423.] 

On February 2d, 1874, an order to show 
cause was issued, upon the petition of Lydia 
T. Pomeroy, to have the debtor, Menden- 
hall, adjudged a bankrupt. The return day 
was fixed on February 9th, and on the 6th 
inst. a motion was made, by the solicitor ap- 
pearing for the debtor, to dismiss all pro- 
ceedings. To sustain the motion, a petition 
of Lydia T. Pomeroy was presented, setting 
forth that the debtor had fully settled her 
debt against him, and she asks that the 
proceedings instituted may be dismissed, and 
that she be permitted to withdraw her origi- 
nal petition. John Kausal, who also claims 
to be a creditor of the debtor, resists the mo- 
tion to dismiss, and presents a petition prop- 
erly verified in which he states his claim, 
and alleges that the debtor had committed 
the acts of bankruptcy charged by Lydia T. 
Pomeroy, and asks that the motion be de- 
nied, and that his claim be substituted at 
the proper time and the case proceed. 

C. H. Benton, for debtor. 
Cooley & Lowery and Merrick & Morrison, 
for creditor, Kausal. 

NELSON, District Judge. The only ques- 
tion necessaiT to consider, and which will 
dispose of this motion to dismiss, is, can any 
creditor, other than the one petitioning that 
the debtor be adjudged a bankrupt, inter- 
vene at any time before adjudication and be 
heard upon an application made to the court 
in behalf of the debtor? I confess that on 
first view, it would seem that, following the 
analogy between ordinary actions, no third 
party could meddle with the proceedings 
which, upon the face of the pleading and pa- 
pers on file, appear to be between two par- 
ties—the petitioning creditor and his alleged 
debtor. From an examination, however, of 
the objects of the bankrupt law [of 1867 {14 
Stat. 517)], and the result to be accomplished 
by the involuntary proceedings, it at once 
appears that something more is to be effect- 
ed by the prosecution of a suit in the bank- 
ruptcy court, than is originally sought by a 
suit at law. 

The submission of the estate of a debtor 
for distribution among all his creditors— ig- 
noring all preference— is the chief object to 
be attained by these proceedings, and not 
only the petitioner but every creditor is di- 
rectly interested in compelling this distribu- 
tion. The bankrupt law, in section forty-two, 
makes provision for a substitution of any oth- 
er creditor, on the return day, or adjourned 
day, when the petitioner fails to appear and 
proceed, but this does not prohibit a creditor 
from asking intervention at any time, when 
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necessary for tlie purpose of preserring and 
protecting Ms interest in the estate of the 
debtor. If he is seeking earnestly to en- 
force a meritorious claim, I can see no rea- 
son why a court should not recognize his ap- 
plication, and alloTT him to intervene for the 
purpose of protecting his interests. 

Tested by the above remarks, it seems to 
me the last creditor is entitled to be heard, 
and from the allegations in his sworn peti- 
tion, which, for the pui"poses of this mo- 
tion, must be taken as tnie, there can be no 
doubt that his intervention is just and prop- 
er, and may serve to protect the interest of 
all the creditors. The petitioning creditor, 
after instituting proceedings which, when 
completed, would subject the estate of the 
debtor to the demands of all creditors, if the 
allegations in her petition are true, received 
payment of her claim, and acknowledging an 
acquittance, asks a withdrawal of these pro- 
ceedings. Now, while a permission to with- 
draw would not prevent other creditors from 
instituting new proceedings, I can see that 
not only a delaj- would occur which might 
embarrass the operation of the bankrupt 
law, but a combination might be formed 
among some of the creditors which would 
prevent a fair and equal distribution of the 
debtor's estate, 

ilotion to dismiss denied. 

[This case was again heard upon the petition 
of a creditor to be substituted for the original 
petitioner. Case Xo, 9,425.] 



Case No. 9,425. 

In re MENDENHAUi. 

[9 N. B. R. (1874) 497.] i 

District Court, D. Minnesota. 

Partnership— Assuming to be a Corpouatios — 
HoT\' Liable. 
Where certain persons associated themselves 
together, assuming to be a corporation and using 
a corporate name, without authority of law, 
they are individually liable as co-partners for 
the debts of the association; and a creditor who 
has dealt with them as a corporation is not 
thereby estopped from setting up his claim 
against them individually. 

[Tliis case was formerly heard upon the pe- 
tition of the creditor to have certain books 
and accounts produced, showing the identity 
of the bankmpt with the State Savings As- 
sociation. The petition was granted. Case 
No. 9,423. It was again heard upon motion to 
dismiss proceedings. Id. 9,424. It is now 
heard upon petition of a creditor to be substi- 
tuted for the original petitioner.] 

The demand of the creditor who petitioned 
to be substituted was evidenced by a "pass 
book" issued to him upon a deposit with "The 
State Savings Association," and it was con- 
ceded that the deposit was made with the 
association at the time stated in the petition, 
but it was denied by the alleged debtor that 

1 [Reprinted by permission.] 



he was individually liable, and he claimed, 
that the association was a corporation by vir- 
tue of an act of the state of Minnesota, en- 
titled: "An act for the incorporation of col- 
leges, seminaries, churches, lyceums, libraries 
and other societies for benevolent, charitable, 
scientific and missionary pm*poses," 

The following are the sections of the act 
(chapter 17, Gomp. St. Minn.) under which it 
is claimed a corporation was created: 

Section 56: "That any three or more per- 
sons desirous of forming a corporation for a 
college, seminary, church, lyceum, library or 
any benevolent, charitable, scientific or mis- 
sionary society, shall adopt articles certify- 
ing: (1) The names of the persons concern- 
ed, and their having associated to form a 
body politic, (2) Their corporate name and 
location or place of business. (3) If a joint 
stock company, the amount of capital stock 
and the amount constituting a share; if not 
a joint stock company then the terms of ad- 
mission to membership. (4) What officers 
the society or company will have, by what 
oflicers business will be conducted, and when 
they are to be elected, or if appointed, when 
and by whom such appointment is to be 
made; and also the number of trustees to 
manage the said society, and the names of 
the trustees for the first year of its existence, 
which articles shall be subscribed and sworn 
to by them or by their president and secre- 
tary and a majority of their associates, be- 
fore some officer authorized to take the ac- 
knowledgment of deeds, and filed and record- 
ed in the office of the register of deeds of 
the county where such corporation shall ex- 
ist, and a duplicate thereof shall be filed in 
the office of the secretary of the territory 
(state)." 

Section 57: "When such articles shall have- 
been filed as aforesaid, the persons who shall 
have signed and acknowledged the same, and 
their successors, shall be a body politic and 
corporate, with perpetual succession. They 
shall be capable in law of suing and being- 
sued, pleading and being impleaded, answer- 
ing and being answered, in all courts of 
law and equity. They may have a common 
seal, alter and change the same at pleasure; 
acquire and sell property, personal and real; 
make by-laws, rules and regulations as they 
may deem proper or best for the good order 
of the coi*poration: provided, that such by- 
laws, rules and regulations, be not contrary 
to the constitution and laws of the United 
States, or the organic act of this territory 
(state)." 

The following articles were executed and 
filed: 

"Articles of the State Savings Association: 

"Pursuant to sections number fifty-six (56) 
and fifty-seven (57) of chapter number seven- 
teen of the Compiled Statutes of the state of 
Minnesota, it is hereby certified that Richard 
J. Mendenhall, Rufus J. Baldwin and Thom- 
as A. Murphy, of Minneapolis, Hennepin 
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county, Minnesota, have associated to form a 
Ijody politic by tlie corporate name of 'State 
Savings Association.* Tliat the said corpora- 
tion shall be a joint stods: company with a 
capital stock of twenty-five thousand dollars, 
divided into two hundred and fifty shares of 
one hundred dollars each. The place of busi- 
ness of said association shall be the town of 
Minneapohs, Hennepin county, Minnesota. 
The business of said association shall be such 
as is usually transacted by savings institu- 
tions. The business of said association shall 
be managed by three trustees, to be chosen by 
the stockholdei-s on the first Tuesday in Jan- 
uary in each year. The first trustees shall 
be Richard J. Mendenhall, Rufus J. Baldwin 
and Thomas A. Murphy, who shall serve un- 
til the first annual election, and until others 
are chosen in their place. The trustees shall 
annually, immediately after their election, ap- 
point one of their number president and one 
of their number secretary, whose duties shall 
be such as ordinarily pertain to such officers 
respectively, and as shall be assigned to them 
by the trustees. Said association shall pos- 
sess all the powers enumerated in said fifty- 
seventh section of chapter seventeen of the 
Compiled Statutes of Minnesota. In witness 
whereof we have hereto subscribed our 
names this 18th day of December, A. D. 1865. 
Richard J. Mendenhall. Eufus J. Baldwin. 
Thomas A. Murphy. 

"The foregoing articles of association were 
subscribed by the aforesaid Richard J. Men- 
denhall, Rufus J. Baldwin and Thomas A. 
Murphy, to me, personally, Imown and af- 
firmed to by the said Mendenhall, and sworn 
to by the said Baldwin and Murphy before 
me, this 18th day of December, A. D. 1865. 
P. R. E. ComeU, Notary Public." 

J. y. Page, Merrick & Morrison, and Cooley 
i& Lowry, for creditor. 

F. R. E. Cornell, Beebe & Shaw, and O. H. 
Benton, for debtor, 

NELSON, District Judge. Upon the appli- 
cation of John Kausal to be substituted in the 
place of the petitioning creditor, who failed 
to appear on the return day of the ordei- to 
show cause, the debtor filed an answer deny- 
ing the allegations made that he is a creditor, 
and has also in form denied the acts of bank- 
ruptcy charged in the original petition on file. 
The right of substitution must be established 
before the debtor can be required to try the 
questions presented by a denial of the acts 
of bankruptcy, and the court has proceeded 
summarily to hear the allegations of the cred- 
itor and the debtor in order to determine that 
issue. 

Without elaborating the questions raised by 
the evidence, I have arrived, after an exam- 
ination, at the following conclusions: What 
is the status of the association of which the 
debtor is a member? I feel less delicacy in 
deciding this question, from the fact that no 
act of the legislature of the state of Minne- 



sota, in my opinion, exists, which can be in- 
voked to sustain the claim made in the debt- 
or's answer, that the articles of association 
created a corporation. I am, therefore, led 
to the conclusion that the articles executed by 
Mendenhall, Baldwin and Murphy, December 
IStli, 1865, on file in the office of the secre- 
tary of state of Minnesota, entitled: "Ar- 
ticles of the State Savings Association," did 
not authorize the exercise by said associa- 
tion of any corporate rights, by virtue of sec- 
tions 56 and 57, c. 17, p. 286, Comp. St. Minn., 
and it is a misnomer to call it a corporation. 
This is not a case where there have been 
defects in the proceedings taken to perfect 
the organization of a corporation, or an abuse 
of corporate rights, and an attempt made to 
take advantage of them by objection in a 
collateral proceeding. The point is raised up- 
on the face of the articles of association, and 
the doctrine of estoppel urged does not apply; 
the utmost that can be claimed for these ar- 
ticles is, that the onus proband! is thrown up- 
on the creditor to show that they do not cre- 
ate a corporation. 

True, the facts show that Kausal had deal- 
ings with the association by the name desig- 
nated and claimed in the articles to be its 
corporate name, still he is not thereby estop- 
ped from showing that it had no legal cor- 
porate existence. Even upon the strict rule 
contended for by the respondent's counsel, in 
regard to which the authorities are by no 
means agreed, it was necessary for this asso- 
ciation assuming to act in a corporate ca- 
pacity to show itself to be a corporation de 
facto as against persons who have had deal- 
ings with it Simply showing that it had act- 
ed as such for any period of time, however 
long, is not sufficient. Some law, under 
which a corporation with the powers assumed 
might be lawfully created, must be shown in 
addition to mere user, before it can be said to 
exist as a coi-poration de facto. 

The authorities cited to sustain the doc- 
trine of estoppel in this case, relate to bodies 
exercising corporate powers and existing as 
corporations de facto within the rule above 
laid down. It cannot be maintained success- 
fully that the act of the legislature authorized 
any such corporate capacity as is claimed 
here. This court, therefore, is not requh:ed 
to regard this association, so far as third 
persons are concerned, as a corporation ujitil 
, it shall have been otherwise decided by judi- 
cial proceedings properly instituted. 

Prom the views above expressed, this is 
apparent, for there is no existing corporation 
de jure or de facto. Having at the outset 
decided that this association did not become 
a corporation under the laws of the state, it 
does not follow that the creditor has no rem- 
edy for a recovery of his deposit, because 
he dealt with it in its assumed corporate ca- 
pacity. Not bemg clothed with any corpo- 
rate franchises, its individual members can- 
not escape pecuniary responsibility by taking 
refuge behind any supposed privilege or sane- 
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tity eonfeiTed by its efforts to become a cor- 
poiatiou, and any creditor can treat it as a 
partnership, holding the members thereof per- 
sonally liable for all acts done within the 
scope of the partnership. 

It is fairly established by the testimony, I 
thinlc, that previous to the deposit in the as- 
sociation by this creditor, Murphy and Bald- 
win had withdrawn, and the debt was due 
him from Mendenhall. He therefore has a 
right to be substituted in the place of the 
original petitioner, and the court must pro- 
ceed to adjudicate on such petition. 



Case Ho. 9,426. 

MENDENHALL t. CARTER. 

[7 N. B. R. 320.] 1 

District Court, W. D. North Carolina. 1872. 

Baxkkoptcy— Act of— Stopping Payment— Com- 

MEUCIAL Paper— CONFEDEKATE CUBREKCT. 

1, A debtor does not commit an act of bank- 
ruptcy who stops payment of a note, given long 
before the passage of the bankrupt act [of lob7 
(14 Stat. 517)] and does not resume payment 
subsequent thereto, up to the filing of the peti- 
tion in bankruptcy. 

[Cited in Re Brewer & Bemis Brewing Co., 
Case No. 1,850.] 

2. A note payable in money is eommerdal pa- 
per, although at the time of its execution Con- 
federate currency was the only medium of ex- 
change in the section of the state where the note 
was given. Petition dismissed. 

This is a creditor's petition, filed on the 
24th day of June, 1871, to obtain an adjudi- 
cation of banki-uptcy against Thomas D. 
Carter. The debt of the petitioner is "for 
the sum of $1500, money had and received 
of petitioner by the said Thomas D. Carter, 
to the use of petitioner, on the 15th day of 
July, 1870," etc. The petitioner further rep- 
resents— "That within six calendar months 
next preceding the date of this petition, the 
said Thomas D. Carter did commit an act 
of bankruptcy within the meaning of said 
act, to wit: In that, in the month of July, 
1863, the said Carter was a trader, and in 
the said month executed to W. A. Caldwell, 
cashier of the Farmers' Bank of North Caro- 
lina, his certain promissory note for the sum 
of $4,123.71, payable in one hundred and 
eighty days after date; that said note was 
commercial paper," etc.; that said money 
was used as a trader, etc.; that no part was 
paid up to the 17th day of May, 1871, etc.; 
"and therein said Carter has stopped and not 
resumed payment of his commercial paper 
within a period of fourteen days," etc. 

A demurrer was filed by respondent, and 
upon the argument it was agreed by coun- 
sel that only the following questions of law 
should be considered and decided by the 
court: First The respondent stopped pay- 
ment before the passage of the bankrupt 
act, and did not resume payment subsequent 
thereto, up to the filing of the petition. Was 

1 [Reprinted by permission.] 



this an act of bankruptcy? Second. Is the 
note described in the petition commercial 
paper? 

DICK, District Judge. I have not been 
able to find any case in our courts in which 
the precise point first presented has been 
considered and determined. On the argu- 
ment, my attention was called to the case 
of Baldwin v. WUder [Case No. 806], as de- 
ciding an analogous question, and the coun- 
sel insisted with much earnestness and force, 
that the principles there announced ought 
to govern the case before us. Mr. Hilliard, 
in his work on "Bankruptcy" (page 26), in 
speaking of the time when acts of bank- 
ruptcy may be committed under the Eng- 
lish statutes, says: "An act eommitiea De- 
fore the passage of the statutes is not suffi- 
cient to support a commission," and several 
cases are cited as authorities. I have not 
had an opportunity of examining those cases 
to see whether they throw any light upon 
the question before us. In determining this 
case, I will, in the first place, inquire what 
is the fair and reasonable construction of the 
clause in the statute upon w^hich this pro- 
ceeding is founded; and then consider the 
opinion of the learned judge in the case 
above mentioned. The primary rule (some- 
times called the golden rule) in the construc- 
tion of statutes, is to give to all the plain 
and unambiguous words of a statute their 
literal and ordinary meaning, imless mani- 
fest absurdity or injustice would be caused 
by so doing. Another rule of great practical 
importance is, "that a statute must in gen- 
eral, on principles of obvious convenience 
and justice, be construed as prospective and 
not retrospective in its operation: it must 
be considered as intended to regulate the 
future conduct of persons, and not apply to 
past transactions." Broom, Com. Law, 6. 
This rule should be obsei-ved unless the 
terms of the statute plainly show a con- 
trary legislative intent. The act of bank- 
ruptcy alleged in the petition is that the re- 
spondent "has stopped and not resumed 
payment of his commercial paper within a 
period of fourteen days." As the promis- 
sory note mentioned in the petition was not 
paid at maturity, the act of stopping paj^- 
ment occurred one hundred and eighty-three 
days after date, more than three years be- 
fore the passage of the bankrupt law, March 
2, 1867, and the non-resumption of payment 
continued up to the 17th day of May, 1871, 
just before the petition was filed. The alle- 
gation that the respondent was a trader, etc., 
was not denied, and is not deemed material 
in the construction of the statute since the 
amendment of the 14th July, 1870 [16 Stat. 
276]; for the act of bankruptcy alleged may 
now be committed by any person who ex- 
ecutes commercial paper and fails to make 
payment within a period of fourteen days 
aftei- maturtty. In re Hercules Assurance 
Co. [Case No. 6,402], 
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To constitute this act of bankruptcy, two 
things must concur, and one necessarily pre- 
cedes the other. 1. The debtor must fail 
to pay his commercial paper at maturity. 
2. He must fail to resume payment Tvithin 
a period of fourteen days. If payment 
should be made in twenty days after suspen- 
sion, this will not do away with the act 
of bankruptcy. The active words in the 
statute to express these two requirements 
are — "stopped or suspended" and "not re- 
sumed payment." These are plain and un- 
ambiguous words when used together, and 
must be separately and literally construed. 
The words "stopped or suspended" are some- 
times used to denote .not only the act of stop- 
ping, but, also, the not resuming payment; 
and if they were the only words used in the 
statute they would express both ideas. Con- 
gress has seen proper to use both expres- 
sions, and connect them together with the 
ordinary conjunctive conjunction. We must 
take it for granted that congress in framing 
such an important and carefully considered 
statute, used the words "ex industria," and 
with the purpose of conveying the different 
significations which they literally express. 

The 39th section, as amended July 14th, 
1870, after leaving out intermediate and in- 
applicable words and clauses, would read 
as follows: "That any person residing and 
owing debts as aforesaid,- who, after the 
passage of this act, has stopped or suspend- 
ed and not resumed payment of his commer- 
cial paper within a period of fourteen days, 
shall be deemed to have committed an act 
of bankruptcy," etc. In construing this sec- 
tion according to the plain and literal mean- 
ing of the words used, we conclude that the 
respondent, having stopped payment before 
the passage of the statute, the subsequent 
non-resumption of payment of his commer- 
cial paper did not constitute an act of bank- 
ruptcy. 

The petitioner's counsel on the argument 
insisted that the non-resumption of payment 
by the respondent of his dishonored com- 
mercial paper subsequent to the bankrupt 
law was a continuous act of bankruptcy, and 
Che case of Baldwin v. Wilder, supra, was 
relied on as authority, and the counsel seems 
to be sustained in his views by the reason- 
ing of the learned judge in that case. We 
have great respect for the ability, learning, 
and high reputation of Judge Emmons, but 
we cannot adopt his opinion in the decision 
of the case before us. We think, as we 
have before indicated, that the words "stop- 
ped" and "not resumed" have distinct sig- 
nifications. There cannot be a condition of 
non-resumption without a previous stopping 
of payment, but the words, as used, have a 
different relation as to time in the trans- 
action. A fraudulent stopping of payment 
is an immediate act of bankruptcy, and no 
subsequent resumption will free the fraudu- 
lent debtor from an adjudication of bank- 
ruptcy, if proceedings are commenced with- 



in six months. In this clause of the statute 
the word "stopped" refers to the time of the 
immediate act, and the question of non-re- 
sumption does not arise, and the words "not 
resumed" are not used. In the subsequent- 
clause, where a stopping of payment which 
is not fraudulent is provided for, the words 
"stopped" and "not resumed" are both used, 
one with reference to the time when the 
paper was dishonored according to the law 
merchant and the other with reference to 
the fourteen days of grace allowed by the 
bankrupt law. In this case, stopping is an 
inchoate act of bankruptcy, which is com- 
pleted by a failure to make payment for 
fourteen days. We think, therefore, that 
the stopping as well as non-resumpuon of 
payment of commercial paper must both 
have occurred after the 2d of March, 1867, 
to come within the provisions of the stat 
ute. 

"Is the suspension an indivisible act, that, 
once committed, is not continuing? The law 
is full of analogies to the conti-ary." Bald- 
win V. Wilder [Case No. 806]. This terse ex- 
pression of judicial opinion was cited on the 
argument, and ably enforced by counsel, with 
many analogies from the law. Even were 
we to admit the principle announced, it 
would not apply to our ease. There are many 
acts recognized in law as continuous in their 
nature, but the act continued is always of 
the same character as when it began. Thus 
a nuisance is continuous, but it commences a 
nuisance. A permanent trespass is continu- 
ous, and may be so alleged in pleading; but 
it was a ti*espass ab origine. In our case, 
the stopping and not resuming payment for 
three years before the statute was passed 
was not an act of bankruptcy, and the subse- 
quent non-resumption is not declared to be 
such act in the statute. I cannot concur 
with Judge Emmons in speaking of this act 
of bankruptcy. "Every fourteen days' sus- 
pension, no matter how often repeated, or 
how long continued, are but successive acts 
of- bankruptcy." WTiy should we have suc- 
cessive acts of bankruptcy accruing at every 
period of fourteen days, when the flfrst act 
under the statute will exist for six months 
for the purpose of commencing proceedings? 
I agree to the proposition that this is a reme- 
dial and beneficial statute, and should be 
liberally constinied; but the indulged debtor 
under the law has some rights as well as the 
creditor, and a "statute of repose" is as much 
needed in banki'uptey matters as in any other 
legal proceedings. 

If the act of stopping payment is fraudu- 
lent, can it be indefinitely continued by con- 
stnictive succession, and proceedings be com- 
menced ten years after the first occurrence 
of the act? If so, the six months' limitation 
in the statute is useless verbiage, and should 
be taken out, as it is well calculated to mis- 
lead not only merchants and traders, and 
those who deal with them, but also lawyers. 
If the limitation applies in a case where there 
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is fraud, it certainly ought to apply where 
there is no fraud. When a trader fails to pay 
his commercial paper when due, or within 
the three days of grace allowed by the cus- 
tom of merchants, he is regarded as commer- 
cially insolvent. The banlcruptcy law allows 
fourteen additional days of grace to commer- 
cial paper, and if payment is not made within 
that time, the maker is insolvent in contem- 
plation of the statute. If the statute has used 
only the words "stopped or suspended pay- 
ment of commercial paper," then three days 
of grace would have been allowed for pay- 
ment by operation of the law merchant; and 
could it be properly said that every subse- 
quent period of three days' non-payment con- 
stituted successive acts of bankruptcy, and 
that the six months' limitation would not ap- 
ply? The additional days of grace allowed 
by the bankrupt law certainly cannot have 
the effect of rendering such limitation nuga- 
tory. We think that this six months' provi- 
sion was intended by the framers of the law 
to operate as a limitation on bankrupt pro- 
ceedings, and was prompted by the same 
wise and beneficent spirit of legislation 
which has given rise to all statutes of lim- 
itation, both in this country and in England. 
The act of bankruptcy which we are consid- 
ering, originally, could only be committed by 
bankers, merchants, traders, etc., in the 
course of their dealing, and iixe provision in 
the statute was intended to secure punctual- 
ity, regulai'ity and uniformity in commercial 
transactions. To secure this result there must 
beactionbothonthe part of the debtor and the 
creditor. The debtor is required to pay at 
maturity, or within a period of fourteen days, 
and the creditor to demand and enforce pay- 
ment witliin six months after the commer- 
cial paper which he holds is dishonored. 

In commercial cities where the custom of 
merchants is well regulated, understood, and 
strictly enforced, a trader who fails to meet 
his commercial paper at maturity loses at 
once his financial credit, is regarded as insol- 
vent, and is generally forced to wind up his 
business. This was the custom of merchants 
before the passage of the bankrupt law, and 
no injustice or injury is done to" creditor or 
debtor by the six months' limitation, as both 
parties understand their rights and obliga- 
tions, and no further time is needed to com- 
mence proceedings in bankruptcy. When the 
holder of dishonored commercial paper gives 
indulgence to the maker for more than six 
months, he shows, by such conduct, that he is 
either satisfied that the debtor is solvent in 
the ordinary sense, in having property suffi- 
cient to pay aU of his debts, or he relies upon 
collatei*al securities, or he is willing to re- 
sort to the ordinary remedies furnished by 
the common law for the collection of his 
claim. Such a creditor, by allowing such in- 
dulgence to his debtor, gives him credit in 
the community and enables him to enter into 
business engagements with other parties; and 
it would open a wide door to injustice and 



oppression, if such creditor could, at any in- 
definite time, intimidate the debtor and his 
friends by threats of proceedings in bank- 
ruptcy. If this limitation is just and wise in 
Its operation in commercial cities, it will ap- 
ply with more justice and force in the rural 
districts, where the custom of merchants is 
but little understood, and can hardly be said 
to regulate, practically, the business transac- 
tions of merchants and traders, and much in- 
dulgence is shown by creditors. 

We can carry the argument still further by 
referring to the condition of things produced 
by the amendment of July 14th, 1870. Now, 
any person who executes commercial paper is 
liable to commit the act of bankruptcy insist- 
ed on in this case. Heretofore, in the ordi- 
nary dealings among our people, promissory 
notes were usually secured by responsible 
sureties, and by the indulgence of holders, 
were allowed to remain overdue for many 
years. When this amendment is generally 
understood, it will have the effect of doing 
away with the loose credit system which has 
so long prevailed in many sections of the 
country. A man who now executes his 
promissory note must not only be solvent in 
the ordinary acceptation, in having property 
sufficient to pay all of his debts, but he must 
also be solvent in a commercial sense, in hav- 
ing money to meet such note at maturity, or 
he may be forced into bankruptcy. As the 
statute requires such strict punctuality on 
the part of the debtor, he ought to be allow- 
ed the benefit of the limitation where the 
creditor by negligence or designed indulgence 
faUs, for six months, to enforce the statutory 
remedy. The evident policy of the statute is 
to make creditors, as soon as possible, avail 
themselves of the extraordinary remedy pro- 
vided, in order that business matters may 
be kept in a condition of commercial sol- 
vency, and the maxim, "vigilantibus non 
domientibus jura subveniant," ought to ap- 
ply with more force than it does to the ordi- 
nary remedies provided by the common law. 
Broom, Leg. Max. 692. In our constnic- 
tion of the statute in giving force to the literal 
signification of the words used, we feel that 
we are not obnoxious to the charge: "Qui 
hoeret in litera, hoeret in cortice;" for our 
construction gives effect to the manifest leg- 
islative intent, and is consistent with the 
"reason of the thing." 

We find but little diflaculty in disposing of 
the other question presented in the argument. 
By a statute of this state, promissory notes, 
payable in money, are placed on the same 
footing as inland bills of exchange, and are 
controlled and regulated by the custom of 
merchants. The note in this case is payable 
in money; and although at the time of its 
execution, Confederate currency was the only 
medium of exchange in this section of the 
state, the lex loci did not make such cur- 
rency a legal tender in the payment of debts. 
The ordinance of the 18th of October, 1865, 
declares, in substance, that executory con- 
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tracts like the one before Tis, "shall be deem- 
ed to have been made with the understanding 
that they were solvable in money of the value 
of said currency" — "subject, nevertheless, to 
-evidence of a different intent of the parties 
to the contract" [Ord. N. C. 1865-66, p. 20.] 
Where the nature of such contract is not set 
forth in the instrument, Act 1866, c. 38, al- 
lows the parties to show in evidence the prop- 
erty or other consideration for which the con- 
tract was executed, etc. Act 1866, c. 39, es- 
tablishes a scale of depreciation of Confeder- 
ate currency, etc' These statutes have been 
recognized as constitutional by the supreme 
court of 'this state, but they do not affect the 
character of this note as commercial paper. 
The paities may show a collateral contract, 
which may change its value, and it may be 
subject to the scale of depreciation; but stiU 
it is negotiable and payable in money, and is 
commercial paper. If the non-resumption of 
payment alleged in this case was held by me 
to be a continuous act of bankruptcy, I would 
also hold that the said ordinance and stat- 
utes so far changed the rights and obliga- 
tions of the parties to this note, as to excuse 
the respondent for not making payment un- 
til the real value of the note was legally as- 
certained and established, as provided by said 
legislation. As I have been upon the bench 
of this court but a few months, and this is 
my first opinion in a case of bankruptcy, I 
am gratified that the petitioner can have an 
opportunity of having my decision reviewed 
in a higher coiut. It is ordered that the peti- 
tion be dismissed. 



JIENDON SAV. BANK, Ex parte. See Case 
No. 9.555. 
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Case K"o. 9,427. 

The MENTOR. 

[4 Mason, 84.] i 

Circuit Court, D. Massachusetts. Oct. Term, 

1825- 

Seameit — "Wages — Forfeiture — Remitted — 

Earsed Subsequently— Set-Opf. 

1. Wages of seamen are forfeited for gross of- 
fences; but not for slight faults, either of neg- 
lect or disobedience. There must be either an 
habitual neglect or disobedience, or a single act 
of a heinous and aggravated nature. 

[Cited in The Maria, Case No. 9,074; Free- 
man V. Baker, Id. 5,084; Fuller v. Colby, Id. 
5,149. Followed in The Almatia, Id. 254. 
Cited in The San Marcos, 27 Fed. 569; The 
Idlehour, 63 Fed. 1019.] 

2. A master has power to remit a forfeiture; 
and his pardon is a redintegration of the sea- 
men in the right of wages. 

[Cited in The Olive Chamberlain, Case No. 
10,491.] 

3. Repentance and tender of amends rein- 
state the claim for wages. 



1 [Reported by William P. Mason, Esq.] 



4. If the articles prohibit any trafBc "by the 
seamen under forfeiture of wages, yet the mas- 
ter may remit the forfeiture. 

[Cited in The San Marcos. 27 Fed. 569.] 

5. A master has no right to degrade the ship's 
carpenter without sufficient cause. 

6. Wages forfeited for an offence are only 
such as are earned antecedently, and not siibse- 
quently to the offence. In general, set-offs are 
not admissible in the admiralty. 

[Cited in Pitman v. Hooper, Case No. 11,186; 
Smith V. Treat, Id. 13,117; The Hudson, Id. 
6,831.] 

[Appeal from the district court of the Unit- 
ed States for the district of Slassachusetts.] 

Libel for seamen's wages on a voyage from 
Boston to the Sandwich Islands, Northwest 
Coast, and Canton in China, and thence back 
to Boston. There was a special answer put 
in by the owners, contesting the right to 
wages on various grounds, some applicable to 
all, and some to part only of the libellants. 
In substance it stated: (1) That the libel- 
lants, together with one Sheridan and Rod- 
man, also mariners on board said vessel, en- 
tered into a confederacy and conspiracy to 
disobey and unlawfully resist the lawful au- 
thority of [Hersey] the master of said vessel, 
and did violently and forcibly resist his au- 
thority, whereby the lives of the officers, pas- 
sengers, and crew of said ship, and the ship 
itself and a valuable cargo on board were 
greatly endangered; and the master, for that 
cause alone, was obliged to put into the port 
of St. Helena. And the respondents main- 
tained, that according to the contract made 
by the libellants, as well as by the general 
rules of the maritime law, they had forfeited 
their wages by such mutinous conduct. (2) 
That said forfeiture was never remitted by 
the master; that the libellants were permit- 
ted to return home in, and assist in the navi- 
gation of, said vessel, under the express dec- 
laration of the master, and upon a condition 
understood and assented to by the libellauts, 
that this should not be deemed to operate as 
a release or remission of any forfeiture of 
wages, or other penal consequences of their 
misconduct. (3) That the libellants ought not 
to recover any sum by way of wages, even 
if they were not forfeited by such miscon- 
duct, because the respondents had suffered 
damage by the misconduct and breach of 
duty of the libellants to an amount exceed- 
ing the sums so claimed for wages. (4) That 
as to the claim of Woodward, if the same 
were allowed at all, it should be allowed for 
the sum claimed; because the said Wood- 
ward had shipped to perfoi-m the duty of a 
carpenter at a high rate of wages; and be- 
ing found incompetent to such duty, very 
early in the voyage relinquished his situation 
as carpenter, and took that of an ordinary 
seaman. A decree was rendered pro fonna 
by consent of parties, in the district court, in 
favor of the libellants. 

Bassett & Gay, for libellants. 
Lemuel Shaw, for respondents. 
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STORY, Circuit Justice. The present is a 
suit brought by William Wood^s-ara, John H, 
Hemmer, Artemas Gulliver, and William 
Brown, for the recovery of wages alleged by 
them, in their summai-y petition, to have 
been earned on a long and circuitous voyage 
in the ship Mentor, from Boston to the Sand- 
wich Islands, to the Northwest Coast, to Can- 
ton in China, and from thence back again to 
Boston. The voyage has been completed by 
the return of the ship to Boston, and the libel 
seeks a decree in rem for the wages asserted 
to be due. There is a very special answer 
put in by the owners, asserting, that all the 
libellants have forfeited their wages by rea- 
son of a gross combination, and endeavour to 
commit a revolt, on board of the ship on the 
homeward voyage, which is set forth in the 
defensive allegation with all due circumstan- 
tiality. There are other separate allegations, 
in respect to two of the libellants, viz. Hem- 
mer and Woodward, which I shall have oc- 
casion hereafter to notice, when I come par- 
ticularly to examine the special merits of 
their claims. 

It need hardly be stated, that in this court, 
seamen, as a class of persons, are entitled to 
receive peculiar indulgence. Their habits of 
life, their incessant and laborious service, 
their frequent exposure to peril of no ordi- 
nary character, their intrepidity and thought- 
lessness, their hardihood, sometimes ap- 
proaching almost from necessity to ferocity, 
and their profuse and often captivating gal- 
lantry, give a colouring to their characters 
so mixed and variable, so full of lights and 
shades, that it requires the intimate knowl- 
edge of a court of admiralty duly to estimate 
both their frailties and their merits. They 
partake, in short, somewhat of the boister- 
ousness of the element which they navigate; 
and their acts must be judged of, not by the 
courtesy, or the rigid exactions of domestic 
society, but by that milder judgment, which 
winks at their errors, and mitigates its own 
resentment in eonsideiution of the provoca- 
tions, temptations, and personal infirmities 
incident to their employment. To visit all 
their ill-advised, and even mischievous con- 
duct with severe penalties, would be most 
discouraging to the maritime service of the 
country, and perhaps fatal to the safety, as 
well as the enterprise of our commerce. To 
indulge them in gross misdemeanors, with- 
out adequate correction, would be to create 
mutinies, and overturn the discipline of the 
ship, and thereby open a path to the destruc- 
tion, both of the property and the persons 
on board. The marine law has therefore, in 
cases of this nature, adopted a milder course. 
It punishes gross and obstinate offences with 
a forfeiture of wages, especially if they are 
persisted in without repentance or amends. 
It treats lighter faults with an indulgent 
lenity, allowing compensation for any losses 
and expenses caused by them; passing over 
slight errors, unaccompanied with mischief, 
without notice; and correcting habitual neg- 



lect, or incompetent performance of duty,, 
when it amounts only to levissima culpa, by 
a correspondent diminution of wages. 

On the other hand, it is the disposition of 
the court to uphold, with a firm hand, a rea- 
sonable exercise of the authority committed 
to the master and other officers of the ship. 
It views a prompt and cheerful obedience of 
orders, on the part of the seamen, as of the 
deepest importance. It admits of no slight 
excuses for a slow or reluctant fulfilment of 
duty, and weighs not with a scrupulous nicety 
the language of the command, or the neces- 
sity of the service. Occasional harshness in 
manner or matter, occasional ebullitions of 
passion, and other infirmities, incident to nau- 
tical life, are not admitted as justifications of 
insubordination; but are deemed not wholly 
inexcusable, unless they degenerate into wan- 
ton and malicious abuse, or illegal severity. 

The very necessities of the sea service re- 
quire this stubborn support of authority. On 
the ocean the officers can have but little 
pliysical power compared with that of the 
crew. They may, at any time, become the 
victims of a general conspiracy to revolt; 
and unless they can subdue obstinacy and in- 
dolence by the moral influence of command, 
and enforce a prompt and uncomplaining 
obedience by punishment, tlie ship and cargo 
must soon be at the mercy of the winds and 
waves. 

If these remarks are ti-ue In regard to voy- 
ages in general, tliey must apply with in- 
creased force to voyages of the description 
before the court, where savage countries are 
to be visited, and trade carried on with per- 
sons crafty, vindictive, and ferocious, and 
where the whole profits of the voyage de- 
pend upon vigilance, industiy, and exclusive 
devotion to the interests of the ship. 

The general matter of defence, as applica- 
ble to all the libellants, has been sufficiently 
established by the proofs in the cause. At 
the present term of the court the libellants 
have been tried and convicted upon an in- 
dictment for an endeavour to make a revolt 
on board of the ship; and by the consent of 
the parties the testimony brought to the 
knowledge of the court, upon that occasion, 
lias been permitted to be adduced as evi- 
dence in the case now in judgment. It ap- 
pears that, on the homeward voyage from 
Canton, while the ship was a little to the 
east of the Cape of Good Hope, on the 8th 
of June last, one of the seamen, by the 
name of Rodman, being dissatisfied with the 
usual allowance of fresh provisions on that 
day, sent a message to the captain, that if 
the crew had not more provisions allowed 
them, they would take it of themselves- On 
being sent for on account of this disrespect- 
ful language, he admitted he had used the 
expressions, and added, in the presence of 
the crew, who assembled themselves near him 
on the deck, that so he had said, and so they 
all had said, and now said. The captain 
then stated, that the crew had the usual al- 
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lowance; that he, Kodman, had been trying 
to make a revolt on board for some lime, 
and that Hemmer, who was then present, was 
another damned rascal. Immediately anoth- 
er seaman, whose name was Sheridan, ad- 
vanced towards the captain, and said, "We 
are no damned rascals," The captain put out 
his hand to press Sheridan hack, who imme- 
diately struck the captain with his fist, in 
the face, several times, by which he received 
considerable injury, bleeding profusely at 
the nose. The captain then seized hold of 
Sheridan, who retreated backwards towards 
the forecastle of the ship, and in the strug- 
gle between him and the captain, both fell 
over the caboose, the captain being upon the 
top. Brown, Kodman, and Woodward then 
took hold of the captain, and endeavored to 
disengage Sheridan from him, and finally 
succeeded in their efforts, notwithstanding 
the interference of the mates. The crew 
were standing around at this time, mani- 
festly countenancing and encoui-aging Sher- 
idan in his conduct. The captain immedi- 
ately ordered Sheridan to come aft. Several 
of the crew said he should not; among them 
were Brown, Hemmer, and Gulliver, the lat- 
ter of whom began to strip oflC his jacket, 
and said, "If you are going to take anybody 
aft, we will see." The captain being una- 
ble, with the assistance of his oflScers, to en- 
force his order to have Sheridan brought aft, 
retired to his cabin, and having washed him- 
self, came afterwards on deck, and ordered 
all the crew to come aft. They accordingly 
came; and he then required that they should 
deliver up Sheridan; which they strenuously 
refused, first generally, and afterwards upon 
a particular demand from each of them, sep- 
arately; and slated, that Sheiidan should 
not be delivered up. The captain then or- 
dered Sheridan not to perform any more du- 
ty on board; and dismissed the others of 
the crew to their duty. A consultation was 
immediately had in the cabin, by the cap- 
tain, oflicei's, and passengers, as to what was 
best to be done upon the present exigency, 
and it was their unanimous opinion that the 
ship ought to put into the first port; they 
thinking that there was a deliberate conspir- 
acy among the crew to commit a revolt At 
this time, and for several days after, it blew 
a severe gale, so that they could not put into 
the Cape of Good Hope; and on this account 
alone the ship afterwards put into St. Hele- 
na, and there Rodman and Sheridan were 
put ashore and dismissed. After the affray 
of the 8th, the crew, with the exception of 
Sheridan, performed their duty as usual; but 
the master and oflScers swear, that they were 
always in expectation of a mutiny, and took 
precautions to suppress it, until after the ar- 
rival of the ship at St. Helena. 

Such is a summary of the more important 
facts, upon which a jury of the country have 
passed a deliberate judgment, and with the 
resultof that judgment I am entirely satisfied. 
The ease appears to me to be one, in which 
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there was an unquestionable endeavour, by 
the libellants, to make a revolt on board of 
the ship; in the first place, by a combina- 
tion to support Kodman in his attempt to in- 
timidate the captain in the discharge of his 
duty in the management and control of the 
provisions of the ship; in the second place, 
by assisting and encouraging Sheridan in his 
gross and brutal attack upon the captain; 
and in the last place, by their deliberate de- 
termination, after their passions were cooled, 
to resist orders, and to prevent Sheridan 
from being put in custody by way of pun- 
ishment, for the enforcement of the discipline 
of the ship. 

What then are the consequences, which the 
marine law attaches to offences of this na- 
ture? It is said, that they carry with them 
a forfeiture of all the wages of the offending 
seamen; and for that pui'pose, the language 
of the eminent judge, who now presides in 
the court of king's bench, in his excellent 
work on the Law of Shipping, has .been cited. 
"It seems," says he, "that neglect of duty, 
disobedience of orders, habitual drunkenness, 
or any cause which will justify a master in 
discharging a seaman during a voyage, will 
also deprive him of his wages." 2 in a lim- 
ited and restricted sense the proposition here 
stated may be, and doubtless is, true. But 
it is not a single neglect of duty, or a single 
act of disobedience, which ordinarily carries 
with it so severe a penalty. There must be 
a case of high and aggravated neglect or 
disobedience^ impoiting the most serious mis- 
chief, peril, or wrong; a ease calling for ex- 
emplary punishment, and admitting of no 
reasonable mitigation; a case involving a 
very gross breach of the stipulated contract 
for hire, and going, in its character and con- 
sequences, to the very essence of its provi- 
sions. The only authority, cited in support 
of the proposition by the learned author, 
shows, that it must have these limitations 
attached to it. Lord Stowell, in the case of 
The Exeter, 2 C. Kob. Adm. 261, 263, where 
the charges made against a mate, suing for 
wages, were, "drunkenness, neglect of duty, 
and disobedience," said, "these are certainly 
offences of a high nature, fully sufficient to 
justify the discharge, if proved. In respect 
to the negligence it would not be necessaiy 
to prove that it was wilful negligence; it 
would be sufficient if it appeared to amount 
to that habitual inattention to the ordinary 
duties of his station, that might expose the 
ship to danger; for the person in Kobinet's 
station stipulates against such negligence." 
Here the learned judge manifestly relies on 
the inflamed character of the offence, and the 
habitual recurrence of it In the same man- 
ner he deals with the subject of drunken- 
ness, visiting the forfeiture, not on a single 
act, but upon such a habit as was conclusive 
proof of disability for general maritime em- 
ployment In respect to disobedience, the 

2 Abh. Shipp. pt 4, p. 457, c. 3, § 4. 
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cause did not require the learned judge to 
advert to any such distinction, for while he 
spoke of disobedience to lawful command 
(especially in an officer), as an offence of the 
grossest kind, the only act of disobedience 
alleged, was the refusal to leave the ship up- 
on an unjustifiable dismissal by the master, 
which the court treated as wholly insufficient 
to defeat the claim for wages. I should be 
sorry indeed to lay it down, as a general 
proposition, that any act of disobedience by 
a seaman, however slight, is of course to be 
visited with a forfeiture of wages, or will 
justify a master in dismissing him in the 
course of the voyage. Such a principle, it 
seems to me, would be very disastrous to the 
commercial interests of the country, and 
would involve so many difficulties in its ap- 
plication, that the denial of wages would 
soon, from the necessities of the case, with 
reference to the ordinary habits of seamen, 
introduce an essentially different contract in- 
to maritime employment- My opinion is, 
that the disobedience must either be an act 
of a very gross nature, involving serious 
danger, a mischief, or malignancy; or it 
must be habitual, and produce such a gen- 
eral diminution of duty, as goes to the very 
essence of the contract. Severe as the old 
maritime laws 3 were, they ought not to be 
construed as justifying a more extensive in- 
terpretation; and the milder spirit of mod- 
ern times has introduced principles, which 
appear to me more fitted to preserve good 
order on board, and at the same time to en- 
courage a policy, which aims at the suppres- 
sion of crimes by taking away the motive 
for obstinate perseverance in misconduct 
The Consolato del Mare (chapters 159, 160, 
161) contented itself with declaring, that ev- 
ery seaman was bound to execute the orders 
of the master, without affixing any penalty 
to mere disobedience; but when the seaman 
sought a quarrel with the master, it pun- 
ished him with the loss of half his wages 
and his goods on board; if he lifted his 
hands against the master, it required the 
crew to seize, bind, and imprison him, and 
punished the refusal with the loss of wages 
and goods; and if he struck the master in 
anger, it punished him with the loss of ev- 
ery thing. In these provisions there is a 
progressive severity, which does not visit ev- 
ery offence with a total forfeiture of wages; 
but resei*ves it only for heinous offences. If 
we may trust to the law of Prance, as ex- 
pounded by Pothier, a very mitigated rule 
prevails in that country. It is said by him, 
that the master may discharge a mariner for 
intemperance, want of capacity, for being a 
blasphemer, a thief, refractory, or quarrel- 
some, SQ as to cause disorder in the ship, &e. 
and in such case he has no claim for wages, 
except for the services rendered before his 



3 See Laws Wisl)uy, art. 24; 'Laws Oleron, 
art. 12; Cleirac ad Loc. p. 29; Roughton's Arts. 
25; Clerlie, Praxis Adm. 129. 



discharge; he can claim none for those seiT- 
ices he has failed to render.* It would not 
seem, from these remarks, that Pothier con- 
templated any general forfeiture of wages in 
the cases stated by him; and Valin, in his 
Commentaries, has not adverted to any, ex- 
cept so far as they are authorized by the 
text of the French ordinance." 

Those judges, in our own courts, who have 
been called most frequently to administer 
this branch of law, have certainly not felt 
themselves bound to inflict the forfeiture of 
wages for slight misbehavior, whether by 
disobedience or negligence; and even aggra- 
vated offences and very gross acts have been 
dealt with in a cautious and indulgent spir- 
it.« It appears to me that there is much in 
the reasoning of these enlightened persons, 
that cannot fail to commend itself to eveiy 
maritime court I confess myself not scru- 
pulous in admitting, that my own judgment 
is satisfied with the principles on which they 
have acted. I should be sorry to lay it down 
as a settled rule, that even the commission 
of the offence of endeavoring to make a re- 
volt, punishable, as it is, by fine and impris- 
onment under our laws, is, in all cases, to 
be visited with a total forfeiture of wages. 
Cases may easily be conceived, where the 
seamen have, in a legal sense, committed the 
offence, and yet under such circimistances of 
gross provocation and misconduct on the part 
of the master, as to form a very strong ex- 
cuse, addressing itself to the conscience and 
mercy of the court And where seamen have 
been guilty of inflamed offences, and serious 
violations of duty, under circumstances of 
an aggravated nature, if they testify by their 
subsequent conduct a thorough repentance 
and contrition; if they apologize for, and of- 
fer amends for the wrong, and justify a con- 
fidence in their sincerity by subsequent ex- 
emplary diligence, there is no stubborn rule 
of law that prohibits the court from mitigat- 
ing the forfeiture, and giving them the 
whole, or a portion of their wages, according 
to its discretion. Such, as I understand 
them, are the principles incorporated into 
the old maritime codes, and adopted and 
practised upon by a pretty uniform course of 
opinion in the tribunals of our own country, t 
These principles appear to be countenanced 
by decisions of the common law in analogous 
cases; though it might be sufficient, on the 

i Pothier, Louage de Matelots, art. 209, Cash. 
Transl. p. 128. 

5 1 Valin, bk. 2, tit 7, arts. 5-8. 

6 See the cases cited under the next note 7. 

7 Drysdale v. The Ranger [Case No. 4,097] ; 
Sprague v. Kain [Id. 13,250]; Humphreys v. 
The America [16.. 6,869]; Atkins v. Burrows 
[Id. 618]; Whitton v. The Commerce Ctd. 17,- 
604]; Thorne v. White [Id. 13,989]; Black v. 
The Louisiana [Id. 1,461]; Eelf v. The Maria 
[Id. 11,692]: Dixon v. The Cyrus [Id. 3.930]; 
Johnson v. The Eliza [Id. 7,383]; Abb. Shipp. 
(note to Story's Ed. 457) 525; Laws Wisbuy, 
art 25; Laws Oleron, art. 12; Roughton's Arts, 
25; 15 Vin. Abr. "Mariners," A, 2, D, P; Mai, 

. Lex. Merc. p. 104, c. 23; Moll. bk. 2, p. 242, c. 3. 
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present occasion, to say that the law has 
done nothing to repudiate them in respect to 
maritime contracts.s 

In the present ease, the conduct of the libel- 
lants was without any adequate excuse or 
apology. It is in pyoof, that there was a 
sufficiency of good provisions on board, which 
were dealt out to the full allowance, by the 
orders of the master, during the whole voy- 
age. If, on a few occasions, any deficiency 
occurred, it was unknown to the master, and 
not designed on the part of his immediate 
agent. As to the times and manner, in which 
fresh provisions were to be furnished, he was 
the proper judge, and in the exercise of this 
reasonable discretion he does not appear to 
have been guilty of any error or misconduct. 
There was no harshness, or unfeeling denial, 
and no desire evinced to give the crew less 
than a just share of what was slaughtered. 
Under such circumstances, the affray of the 
Sth of June must be considered as having its 
origin in a mutinous spirit, endeavouring to 
work its way to improper indulgencies by in- 
timidation and force. The necessary tend- 
ency of such conduct was to put a most val- 
uable cargo (near 300,000 dollars in value) in 
jeopardy, and to place the officers and pas- 
sengers in a state of anxious and inconven- 
ient alarm. The co-operation of the libel- 
lants, in the raaligant attack of Sheridan 
upon the captain, and their subsequent aid 
in screening him from punishment, by delib- 
erate combination and active assistance, are 
acts of such a nature, as make the legal of- 
fence assume a very aggravated character. 
I think I should not perform the duty, which 
the law requires of me on the present occa- 
sion, if I did not pronounce, that it ought 
to be visited by a forfeiture of the wages an- 
tecedently earned. 

An attempt has been made to carry for- 
ward the forfeiture to the time of the ar- 
rival of the ship at St Helena, upon the 
ground, that the officers were obliged to em- 
ploy extraordinary precautions, and that the 
mutinous spirit of the crew was not subdued 
until the* leaders were dismissed at that port. 
But there does not appear to me any suffi- 
cient evidence to sustain this part of the case. 
All the crew performed their duty faithfully 
after the affray, during the remainder of the 
voyage; and the measures of the officers, 
however discreet, arose from suspicions from 
the past, and were not called for by any sub- 
sequent acts of the crew. If a forfeiture were 
to be inflicted under such circumstances, it 
would be because the fear of injury is, in 
contemplation of law, equivalent to the actu- 
al commission of gross offence. The for- 
feiture can attach to no wages except those 
earned antecedently to the affray. 

But it has been urged, on behalf of the 
libeliants, that admitting the forfeiture, just- 
ly attached to these wages, they are still en- 
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titled to recover them, because there has been 
a remitter to their original rights by the vol- 
untary act of the captain. It is said, that 
he has pardoned their offence, and for the 
encouragement of the crew, in the discharge 
of their duty, has agreed to buiy their past 
misconduct in oblivion. If this allegation 
were supported by the evidence, I should 
have no difficulty in applying the rule al- 
ready hinted at in their favor. The master is 
the general agent of the owner, in respect to 
the management and navigation of the ship, 
and has authority, so far as affects the con- 
tract of the seamen for wages, to stipulate 
with them for a remission of their faults, and 
to reinstate them in their rights.^ It is sound 
policy to intrust him with such an authority; 
and the maritime law upholds its exercise 
with a steady confidence. If it were other- 
wise, on many occasions the ship would be 
deserted, and the voyage be defeated, for 
want of a suitable crew to navigate her. If 
no subsequent good conduct could purge the 
forfeiture, and no services, however cheerful 
and constant, could redeem the fault, what 
motive would there be for .seamen to re- 
main by the ship, in her perils or disasters, 
especially when the subsequent earnings 
might be scarcely worth a moment's consid- 
eration. 

My difficulty is, in drawing a satisfactory 
conclusion as to the fact of remitter, from 
the evidence in this case. If the master had 
been able to obtain other seamen at St. Hele- 
na, at a reasonable rate, and had omitted so 
to do, his conduct in retaining the libeliants, 
after so gross a fault, might well be deemed, 
in the absence of all counter proof, a pre- 
sumptive waiver of the forfeiture, and an im- 
plied forgiveness. In cases of desertion, the 
subsequent receiving of the offender on board, 
without objection, has been often admitted as 
equivalent to a pardon or remitter lo and the 
principle, which governs in that case, may 
well be applied to forfeitures arising from 
other misdemeanors. But it is in proof, that 
at St. Helena no other seamen could be ob- 
tained; and the master, therefore, was com- 
pelled to retain the libeliants on board, or 
to break up the voyage. His act of retainer 
therefore, after an opportunity to discharge 
the offenders, does not possess such a signifi- 
cancy, as may well be attributed to it under 
ordinary cii'cumstances. Then, as to the dec- 
larations, imputed to the master on his de- 
parture from St. Helena, they are "very imper- 
fectly proved, and at most import no more 
than that if their subsequent conduct was 
good, he would use them well; but if other- 
wise he would put Into some other port, and 
discharge them there. Taking these expres- 
sions in connection with the actual necessity 
of retaining them, they fall short of the piu-- 

Miller v. Brant, 2 Camp, 590. 

10 Miller v. Brant. 2 Camp, 590; Beale v 
Thompson, 4 East, 546, 565; 15 Vin. Abr. "]ilar- 
iners," D. F.; Atkins v. Burrows [supra]; Whit> 
ton V. The Commerce [supra]. 
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pose of establishing a remitter or pardon. In- 
deed upon this occasion ttie crew did not 
make any promises of future good conduct; 
and never, at any time, expressed any contii- 
tion for their offence, or offered any amends. 
If, before their arrival at St. Helena, they 
had so done, it might have given a very dif- 
ferent complexion to the cause, and have en- 
titled them to a very indulgent considera- 
tion from the court. In the actual posture of 
the facts, the allegation of a I'emitter or par- 
don does not appear to me to be established 
in any satisfactory manner. The forfeiture 
remains, therefore, with its fullest legal ef- 
fect. 

A farther claim is made against the libel- 
lants for the actual expenses occasioned by 
the stopping of the ship at St. Helena, and 
also for demurrage during the time of her 
detention. Under the circumstances, I have 
no doubt that the call and stay at St. Helena 
was a very proper and justifiable act on the 
part of the master, and such as sound pru- 
dence dictated. But still there is some difEL- 
culty in admitting this adminicular claim for 
compensation. If the forfeiture of wages had 
been waived, the ground of claim for com- 
pensation for actual expenses and losses 
would undoubtedly have remained in full 
force; for it is not necessarily included in 
such a remitter. But as the forfeiture is in- 
sisted on, the question aiises, whether the 
court ought to give a full compensation ultra 
the forfeiture, or draw the compensation from 
the forfeited fund. Now the forfeiture au- 
thorized by the marine law, in cases of this 
nature, is not given to the owner as a mere 
boon; but is designed to operate primaxily as 
a warning penalty upon the seamen for mis- 
conduct; and secondarily, by way of com- 
pensation for the supposed or actual losses of 
the owner. If the forfeiture exceeds the in- 
jury to the owner, there does not seem to be 
any particular equity calling upon the court 
to go farther; if it falls short of the injury, 
then justice requires that the seamen should . 
make such additional comp'ensation as is 
equivalent to the unsatisfied amount of the 
injury. In both cases the penalty operates 
with great severity upon the seamen; and, 
for the pm-poses of civil justice, seems suffi- 
ciently extensive. In flagrant cases, too, the 
party is subjected to a criminal prosecution; 
and thus, in effect, may undergo a double 
punishment. No authority in the marine law 
has been distinctly pointed out, justifying the 
present, as a substantive claim, ultra the for- 
feiture of wages. I am not prepared to ad- 
mit the justice or convenience of such a prin- 
ciple. I will not say that a case may not 
arise, in. which the court, looking at the 
atrocity of the offence, may not properly vis- 
it it with the cumulated load of forfeiture 
and compensation. But there is an equity, 
addressing itself to the court on the present 
occasion, which cannot be overlooked. The 
libellauts, independently of this claim, will 
suffer a punishment fully equal to their mis- 



conduct. I am not willing to be instrumental 
In making it more oppressive. My judgment 
accordingly is, that the demurrage and ex- 
penses at St. Helena ought to be allowed to 
the owners; but in case the amount does not 
exceed the forfeited* wages, the indemnity 
is to be sought out of that fund. Conjectural 
loss of profits or of interest, in consequence 
of the supposed increase of the length of the 
voyage, has been already intimated, at the 
argument, to be inadmissible upon principle. 
If the markets had risen in price, or the 
ship had avoided a storm, or made her pas- 
sage more speedily in consequence of the 
delay at St Helena, the seamen could not 
have interposed these as equitable off-sets to 
the claim for compensation. They rest on 
too uncertain a basis; and are incapable of 
an uniform adjustment, so as to constitute an 
equity for both parties. 

We may next proceed to the consideration of 
the objections which peculiarly belong to some 
of the libellants, and are inapplicable to the 
rest. 

First As to Hemmer, It is asserted in the 
pleadings, that he was guilty of an infraction 
of the ship's articles by trading with the na- 
tives of the Northwest Coast and Sandwich 
(Islands, &c., and thereby forfeited his wages, 
as well as all the goods he had on board. Up- 
on inspection of the articles, it appears that 
the ci"ew are expressly prohibited from such 
ti-affic, under the penalty of a forfeiture of all 
their wages, and all their goods and effects 
on board of the ship.n How far the law 
would enforce such a penalty as to the goods 
or effects on board, in ease an attempt were 

11 The article is in the following words: "And 
the master, officers, seamen, and mariners of 
the said ship Mentor do further contract and 
agree with the owners of said ship in the mun- 
ner following, to wit, that neither the said mas- 
ter, oflBicers, seamen, and mariners, nor any of 
them, shall, on any pretence or pretext what- 
ever, purchase, sell, barter, or traffic with the 
natives of the Northwest Coast, or Sandwich 
Islands, or with any other person or persons 
whatever, for furs, sandal wood, or any other 
articles of trade of what name or nature what- 
ever; or shall receive from the said natives or 
others, any furs, sandal wood, or other articles 
of tra-ae as presents; hereby agreeing, that all 
trade and traffic at all places and times during 
the voyage, is to be for the exclusive benefit and 
profit of the owners of said ship. And the said 
master, officers, seamen, and mariners, hereby 
agree, for themselves, their heirs and assigns, 
that if they, or any of them, be found to have 
infringed this article of the agreement, they are 
thereby to forfeit all their wages, together with 
all their goods and effects on board said ship, to 
the use and benefit of the owners thereof. And 
the owners do agree, that whoever shall give in- 
formation to the conviction of any one concern- 
ed in breaking this article, shall receive one half 
of tb» sum flue the delinquent." 

William Woodward, carpenter, $14 per month 
— entered 22d June, 1822; advanced before sail- 
ing $28; advanced abroad $50. 

Henry Hemmer, seaman, $11 per month — en- 
tered Feb. 4th, 1823; advanced abroad $11. 

William Brown, seaman, $10 per month — en- 
tered Dee. 7th, 1824; advanced abroad $17.50. 

Artemas Gulliver, seaman, $11 per month- 
entered Jan. 2Gth, 1825. 
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made to sue for the same in a court of 
justice, I am not called upon to decide; and, 
as at present advised, I sliould feel no incon- 
slderaljle difficulties on tlie subject. Forfei- 
tures in civil cases are generally odious, and 
not unfrequently mitigated in courts, pro- 
fessing to act in equity, as this court does, 
sitting in admiralty. The act of trading is 
substantively proved; and the seizure of the 
furs, which constituted the object of the traf- 
fic, was accordingly made by the master upon 
search, while the ship was at sea on her voy- 
age to Canton. But after the arrival of the 
ship at that port, the master, upon full delib- 
eration, released the furs, and delivered them 
baclc to the offender; and this being an act 
which, as agent of the ship, he was compe- 
tent to do, I am of opinion that the forfeiture 
was remitted to all intents and purposes, and 
can no longer subsist as to the wages or 
goods. It appears, that, with the proceeds of 
the furs, Hemmer afterwards purchased silks 
at Canton, which were brought home in the 
ship, and landed at Boston. But this, of it- 
self, constitutes no offence, and may be con- 
sidered as presumptively licensed by the mas- 
ter. Hemmer's wages, therefore, suice the 
affi-ay, are not affected by these transactions; 
and as to antecedent wages, the forfeiture, if 
it could attach at all, could only affect wages 
earned at the time of the traffic, and these 
would be completely swallowed up in the 
later and efficient forfeiture, by the endeavour 
to malce a revolt on the 8th of June. 

Secondly. As to Woodward. He shipped as 
carpenter for the voyage; and an attempt has 
been made to establish that he was not com- 
petent to perform the duty. It does indeed 
appear, that the master was on the outward 
voyage dissatisfied with him, and gave a su- 
perior authority to the carpenter's mate, and 
employed "Woodward principally, but not en- 
tirely, in the ship's common duty. But 
whenever business of this sort was carried 
on, he always assisted in the carpentry; and 
there is no pretence to say, that he laboured 
under any general incapacity. On the con- 
trary, a person with whom he worked ashore, 
has spoken favorably of his capacity; and no 
fact, except of slowness, has been established 
against him. I must be permitted to say, 
that when a man ships in any particular ca- 
pacity on board a ship, it is not for slight 
causes that he is to be degraded or compelled 
to perform other duty. He is not to be sub- 
ject to the caprice, or distaste, or petulance of 
the master. He stipulates for fair and rea- 
sonable knowledge, and due diligence; but 
not for extraordinary talents. If he is guilty 
of fraud or misrepresentation, he is doubtless 
subject to all just consequences. But when 
he acts bona fide, and is willing to perform 
his duty, if he should be more tardy in his 
movements than other men, it constitutes no 
just ground for degradation. The master has 
shown no sufficient reason in this ease for 
placing his own mate over him; and if he had 
refused, under such circumstances, to per- 
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form the additional seamen's duty imposed 
upon him, I am not satisfied that he would 
not have been entirely warranted in law. 
But since he was somewhat acquainted with 
seamanship, and performed his duty as car- 
penter when required, and as seaman on all 
other occasions, there is no legal ground up- 
on which the full wages stipulated in his con- 
tract as carpenter ought not to be paid to 
him. Of course, as one of the offenders in 
the affray of the 8th of June, his wages an- 
tecedently earned are forfeited. 

These are all the obsei-vations, which I 
think it necessary to make in the case; and I 
shall accordingly refer it to a commissioner 
to ascertain the wages now due to the libel- 
lants upon the principles already stated. 

The defence has been very properly made, 
and being in its main point sustained, I do 
not feel myself under all the circumstances, 
called upon to give any costs in the case. 
Each party must accordingly bear his own 
costs. Decree accordingly. 

[This cause was again heard on exceptions to 
the commissioner's report. Case No. 9,428.] 



Case No. 9,4S8. 

The MENTOR. 

[4 Mason, 102.] i 

Circuit Court, D. Massachusetts. Oct. Terra, 
1825. 

Seamen — ^Wages— Forfeiture — Earned Subse- 
quently — ^Advance — Clothes — Hospi- 
tal. Mosey. 

1. Where seamen had forfeited their wages 
by misconduct in' the voyage, and afterwards 
earned wages, the court held that the advance 
wages stipulated in the shipping articles, should 
be a charge on the forfeited wages. 

2. Money advanced in the voyage for clothes, 
&e., and not stipulated for, should be a charge 
on the unforfeited wages. 

3. Hospital money should be apportioned pro 
rata on the wages of the whole voyage. 

[Cited in Swift v. Mercantile Ins. Co., 113 
Mass. 289.] 

[This was a libel for seamen's wages 
against the ship Mentor, Hersey, master. A 
decree was rendered for libellants, and a 
reference made to a commissioner to ascer- 
tain the wages due. Oase No. 9,427. It is 
now heard on exceptions to the commission- 
er's report.] 

Upon the coming in of the report, several 
exceptions were taken to the report by Bas- 
set & Gay, for libellants. (1) That the 
wages advanced according to the shipping 
articles ought not now to constitute a charge 
against the seamen, to be paid out of the 
wages remaining due to them since the 8th 
of June, the time to which the forfeiture ap- 
plied. (2) That money advanced by the mas- 
ter to the libellants in the foreign ports, and 

1 [Reported by William P. Mason, Esq.] 
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principally at Canton, to buy clothes and oth- 
er necessaries, should be a charge on the for- 
feited wages, and not on those now due. (3) 
That the hospital money ought to be a charge 
on the forfeited wages. 

STOUT, Circuit Justice. It is not my in- 
tention to lay down any inflexible rule, by 
which the court ought in all cases to be 
bound, in considering charges of the nature of 
those in controversy. In cases where the 
wages axe forfeited, the court must exercise 
a wholesome discretion as to the manner in 
which it will grant relief, upon pecuniary 
charges against the seamen; and ought to 
look cautiously to all the circumstances miti- 
gating, as well as inflaming, the offence. 
When the court pronounces the forfeiture in- 
curred, it is incumbent upon those, who set 
up an equity, to have the forfeited fund char- 
ged with advances made to the offending 
party, to establish such equity by proof ad- 
dressing itself to the discretion of the court. 
None has been presented in this case, which, 
in my judgment, ought to vary the common 
rule, by which forfeitures are governed. The 
exceptions, therefore, must be disposed of up- 
on their general merits. 

1. As to the advance wages. The shipping 
articles stipulate, "that two months' wages 
advanced before sailing, and one month's 
wages to be paid at Canton, is the pay the 
said seamen or mariners are to receive till 
the ship retm-ns to her port of discharge in the 
United States of America." The right to 
such advance wages is therefore a part con- 
sideration of their contract; and if they go 
on the voyage, the advance so made is abso- 
lutely their due, and is not affected by any 
subsequent occurrences. It constitutes no 
personal charge against the seamen, and if 
by any accident in the course of the voyage, 
the latter is defeated, so that no freight is 
earned, and no wages become due, the ad- 
vance is not recoverable back from the sea- 
men. It is to be considered as a bounty upon 
their shipping. Now the advance wages paid 
at Boston and Canton must, under these cir- 
cumstances, be considered as an absolute pay- 
ment to the libellants, and for which the own- 
er had no pei-sonal claim against them. He 
has a right to deduct the advance from the 
wages already earned, or first earned in the 
voyage; or rather, the right of the seamen 
to receive other compensation accrues only 
from the time not covered by such advance, 
whether it be in the inception or prosecution 
of the voyage. The true effect of a stipula- 
tion for advance wages is, that the owner 
gives the advance absolutely, if the seaman 
goes on the voyage, consenting to lose it, if 
the wages subsequently earned , do not in- 
demnify him. Under such circumstances, it 
appears to me that the advance wages are not 
a subsisting charge against the seamen; but 
they are a charge solely on the forfeited 
funds; and especially here, where more 
wages were earned in the voyage than gave 
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a complete indemnity. This claim of the 
owner must therefore be rejected. 

2. As to the advance money for clothes and 
other necessaries during the voyage. This 
is a charge, which the court will watch with 
peculiar solicitude. It is not sound policy to 
favour the advance of money to seamen in 
foreign ports, who are thereby often tempted 
to extravagance and dissipation, and their at- 
tachment to the ship and voyage materially di- 
minished. Such advances are also usually made 
at a high premium; and there is always an op- 
portunity thus given to take unjustifiable ad- 
vantages of the poverty, thoughtlessness, and 
ignoi-ance of seamen. Sitting, therefore, as 
a court of admiralty, whose duty it is in a 
peculiar manner to guard seamen against the 
effects of their own infirmities, and to uphold 
a firm maritime policy, I have no doubt that 
the obligation to watchfulness in c^ses of this 
nature, emphatically deserves our attention. 
We ought to see that the advances are rea- 
sonable and proper, and that the premium is 
such as has the sanction of general usage, or 
stands upon equitable principles. In such 
cases, the court will recognise the advance as 
a personal charge upon the seamen, for which 
the master and owner has an implied lien 
on the wages earned in the voyage; and has, 
moreover, the obligation of a personal respon- 
sibility. If the court, on the other hand, per- 
ceives that these charges are unjustifiable in 
amount or premium, it will either reject them 
altogether, leaving the party to such remedy, 
as the common law may afford him, or cut 
the demand down to a moderated charge. 
In the present case the advance money ap- 
pears to me to have been reasonable, both Sn 
amount and premium. There is not the 
slightest reason to doubt, that it was such a 
sum as a good master, in the exercise of a 
reasonable discretion, might well allow for 
necessaries, although, by the shipping arti- 
cles, he might not be bound to allow it. It 
ought, in my judgment, to be held in the 
present case, a charge upon the unforfeited 
wages now decreed due by the court 

3. As to the hospital money. Act July 16, 
179S, c. 94 [1 Story, Laws, 554; 1 Stat. 605, c. 
77], provides, "that the master or owner of 
every ship or vessel of the United States ar- 
riving from a foreign port into any port of the 
United States, shall, before such ship or ves- 
sel shall be admitted to an entry, render to 
the collector a true account of the number of 
seamen, that shall have been employed on 
board such vessel since she was last entered 
at any port in the United States; and shall 
pay to the collector at the rate of twenty 
cents per month for every seaman so em- 
ployed, which sum he is hereby authorized 
to retain out of the wages of such seamen." 
It appears to me, that this deduction ought 
to be considered as a monthly deduction, to 
be apportioned upon the wages of the whole 
voyage; and not to be borne as a charge up- 
on the unforfeited wages exclusively. I shall 
therefore direct, that a deduction of the 
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hospital money ol twenty cents per month, 
and no more, shall be deducted from every 
month's wages due since the forfeiture on 
the 8th of June. Decree accordingly. 



Case 'No, 9,4S9. 

MBNZELL v. CHICAGO & N. W. RY. CO. 

[1 Dill. 531; 1 4 Am. Law T. Rep. U. S. Cts. 58; 
5 West Jur. 61.] 

Circuit Court, D. Iowa. Oct, 1870. 

Cahuieks — Limitation of Liabilitv — Special 

COSTltACT— Loss BY FlKE. 

1. A contract between a railway .company and 
the shipper of goods, limiting the common law 
liability of the company as a carrier, will have 
no greater operation given to it than the lan- 
guage used plainly shows the parties must have 
intended that it should have. 

2. A special contract of this character con- 
strued; and held not to exempt the company for 
a total loss of the goods by fire, while in the 
warehouse of the company, at an intermediate 
station, on the line of transportation. 

The plaintiff brought this action to recover 
of the defendant, the Chicago & Northwest- 
em Railway Company, the value of certain 
gooda which he alleges that on or about the 
7th day of September, 1868, he delivered to 
it in Oshkosh, in ■Wisconsin, to be transport- 
ed to Marshalltown, in Iowa. The defendant 
is alleged, in the petition, to be a- common 
carrier, operating its road between these two 
places. The answer admits that the defend- 
ant is a common carrier, and that it was 
operating a line of railroad between Oshkosh 
and Marshalltown, but it does not admit the 
receipt of the goods or the value thereof, as 
claimed by the plaintiff. The answer also 
admits "that on or about September 7, 18G8, 
at Oshkosh station, Wisconsin, the plaintiff 
delivered to the defendant a lot of household 
goods and furniture to be transported to Mar- 
shalltown, in Iowa, on the defendant's rail- 
way." And it sets up a special contract, dat- 
ed September 7th, 1868, signed by the plain- 
tiff, by which, "in consideration of the com- 
pany transporting the property to Chicago 
station," the plaintiff "does hereby release the 
said company, and each and every other com- 
pany, over whose lines said goods may pass 
to destination, from any and all damages that 
may occur to said goods, arising from leakage 
or decay, chafing or breakage, or from any 
other cause not the result of collision of 
trains, or of cars being thrown from the 
track while in transit" The contract gives 
the company the right to send the goods on 
arrival at their destination (Marshalltown) to 
a warehouse, after the lapse of a certain time, 
without payment of chai'ges. After setting 
out this release or contract the answer alleges 
that in course of transportation at Chicago it 
was necessary to put the goods in the de- 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



fendant's warehouse or freight depot at that 
place, and that while there the said building 
accidentally took fire and the goods of the 
plaintiff were destroyed, without any fault 
or neglect on the part of the defendant No 
written reply is filed, because the statute of 
the state (adopted as the practice of this 
court) dispenses with a reply, and provides 
that "new matter in the answer shall (with- 
out any written pleading) be deemed contro- 
verted by the advei-se party as upon a direct 
denial, or avoidance." Revision 1860, Iowa, 
§ 2917. Under this statute the plaintiff on the 
trial claimed to avoid the effect of the writ- 
ten release or special contract set up in the 
answer, by insisting that it was procured by 
fiaud or deception, he being a German and 
not able to read English, and not knowing 
or having had explained to him the nature of 
the instrument, and being ignorant thereof. 
The plaintiff also claimed that if the goods 
were consumed by fire, that the fire was ow- 
ing to the fault or negligence of the company, 
in storing them in an exposed warehouse 
containing inflammable articles, without be- 
ing duly guarded or watched. The plaintiff 
also insisted that this special contract is not 
binding upon him because there was no con- 
sideration therefor. He also maintained that 
as a matter of law the instrument does not 
undertake to exempt the company for loss 
by fire while the goods were in the ware- 
house at Chicago, an intermediate station on 
the line of transportation. 

Certain facts admitted on the trial, or not 
controverted, may be here noticed. It is not 
denied that on the afternoon or evening of 
Monday, September 7, 1868, at Oshkosh, the 
plaintiff delivered to the defendant's agent 
certain boxes and packages for transporta- 
tion, and that the company received them and 
agreed to transport them for the plaintiff 
to Marshalltown, Iowa, The goods arrived at 
Chicago on Friday, September 11th, in the 
afternoon, the distajice being 193 miles. Chi- 
cago is the end of the Wisconsin division of 
the defendant's road; and the evidence shows 
as to goods not in bulk (like the present), that 
the usual course of business of the company 
is to reship them at Chicago, putting them in- 
to and pas^ng them through their warehouse. 
The goods of the plaintiff were put by the de- 
fendants into their warehouse or freight de- 
pot, on Satm-day, the 12th of September. On 
the afternoon of the succeeding day (Sunday) 
the warehouse containing the goods took fire 
and the goods were consumed thereby. 

The trial was to a jury before DILLON, cir- 
cuit judge. Both parties produced evidence 
in relation to the controverted questions of 
fact The jury found a general verdict for 
the plaintiff for the value of the goods, and 
retui'ued the following answers to certain 
questions of fact submitted to them in pur- 
suance of the practice in the state courts of 
Iowa, adopted as the practice of this court; 
viz.: 

[Question 1. Can the plaintiff read English, 
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and did he understand the nature of the spe- 
cial contract of Sept 7th, 1868, set up in the 
answer, when he signed it? Answer. No. Q. 
2. Was said contract read to liim, or its na- 
ture explained to him? A. No. Q. 3. Did 
the plaintiff sign it in ignorance of its nature? 
A. Yes. Q. 4. Was the plaintiff guilty of 
negligence or fault, in not knowing (if such 
is the fact) the nature of the contract? A. 
No; under the circumstances. Q. 5. Did the 
agent who furnished the blank and required 
the plaintiff to sign it purposely conceal from 
the plaintiff the nature of the paper? A. No. 
Q. 6. Did the agent believe that the plaintiff 
did understand the paper he signed? A. No. 
Q. 7. If the plaintiff did not understand the 
contract, whose fault was it, his or the agent? 
or was it an accident and not the fault of 
either? A. The agent's, under the circum- 
stances. Q. TVs. Did the agent know, or have 
cause to believe that the plaintiff could not 
read English? A. He had cause to believe 
he could not Q, 8. Did the defendants' 
agent make any representation to the plain- 
tiff as to the nature of the paper they wished 
him to sign? A. No. Q. 9. What did plain- 
tiff believe the paper was when he signed 
it? A, A paper; the contents of which he 
had no definite idea, but which he under- 
stood to refer to his goods, Q. 10. Did he 
make inquiries concerning its character or 
contents? A. No. Q. 11. Did the fire in de- 
fendant's warehouse happen without any 
fault or neglect of the company or its agents? 
A. No. Q. 12. In respect to storing the goods 
in the warehouse and in caring for them 
while there, did the company pursue such a 
course and take such care of them as an or- 
dinarily prudent man would have done, if 
the whole risk of loss had, under the circum- 
stances, been his own? A. No.] 2 

The defendant moved for a new trial on 
the ground that the special findings, as well 
as the general verdict, were against the 
weight of evidence, and for other reasons. 

Withrow & Wright and H. O. Henderson, 
for the motion. 
H. B. J. Boardman, opposed. 

DILLON, Circuit Judge. The motion for 
a new trial must be overruled. In the view 
I take of the case it is not necessary to con- 
sider whether the plaintiff succeeded by the 
fair weight of the testimony in establishing 
that the special contract was obtained from 
him by fraud. Nor is it necessary to con- 
sider whether the alleged want of any specific 
consideration therefor renders it inoperative, 
nor whether the special finding that the fire 
happened through the fault of the company, 
is so manifestly unsupported by evidence as 
to make it the duty of the court to set it aside. 

On the admitted facts of the case, conced- 
ing the validity of the special contract on 
which the defendant rests, and that it is 

2 [From 5 West. Jur. Gl.] 



binding upon the plaintiff, and that the fire 
was purely accidental, it is still my opinion, 
as it was on the trial, that the plaintiff is 
entitled to recover. 

By the common law a public carrier is liable 
to the owner of the goods, though they are with- 
out fault, on the part of the carrier, destroy- 
ed by fire while in the course of transporta- 
tion. The contract between the plaintiff and 
the defendant is admitted in the answer to 
be to carry the goods from Oshkosh to Mar- 
shalltown; and the goods were burned at 
Chicago, an intermediate station, and while 
the defendant sustained towards the plaintiff 
the relation of a common carrier. Hence, 
the defendant is prima facie liable to the 
plaintiff for the value of his goods destroyed 
by the fire, but to avoid such liability the 
company sets up and relies upon the above- 
mentioned special contract, signed by the 
plaintiff. 

The strict responsibility to which the com- 
mon law holds public carriers is, in my judg- 
ment, founded upon a sound and enlightened 
public policy, and is salutary in its opera- 
tion; and although it is admitted that it is 
competent for the shipper and the company, 
in the absence of prohibitory legislation, to 
make a special contract, limiting, to a reason- 
able extent, the common law liability of the 
latter, yet the courts construe these contracts 
somewhat strictly; at all events, give to them 
no greater operation than the words used 
plainly show that the parties must have in- 
tended they should have. Therefore, if the 
plaintiff, for a consideration, had knowingly 
entered into a contract with the company, 
specifically releasing it from all liability for 
loss of the goods by accidental fire, without 
fault on its part, while in transit, such a 
contract, it is conceded, would be binding 
upon the plaintiff. But did the plaintiff in 
this case make any such contract? This in- 
volves a construction of the special contract 
set up by the company. The language is, "I 
hereby release said company from any and 
all damage that may occur to said goods, 
arising from leakage or decay, chafing or 
breakage, or (and this is the language relied 
on) from any other cause not the result of 
collision* of trains, or of cars being thrown 
from the track while in transit" 

Construing this general and indefinite lan- 
guage conformably to the rules adopted by 
courts in the interpretation of contracts of 
this kind, it is my opinion that it does Hot 
plainly or satisfactorily appear therefrom that 
the parties intended thereby to exempt the 
company from liabilily for a total loss or 
destruction of the goods by fire while in the 
warehouse of the company at an intermedi- 
ate station on the line of transportation; and 
therefore this agreement (admitting that it 
was knowingly entered into by the plaintiff, 
and founded upon a sufficient consideration) 
does not relieve the company from liability 
for the loss of the goods by fire, even though 
the fire were accidental, and without fault 
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•on the part of the company, its agents, or 
servants. 
Judgment on the verdict. 



Case Wo. 9,430. 

MENZIES V. The AGNES. 

[39 Hunt, Mer. Mag. 331.] 

District Court, S. D. New York. 1858, 

Maritime Libn — Timber fob Building— Quak- 
TiTY AND Value— BoRUEN of Proof. 

This was a libel [by "William Menzies 
against the bark Agnes] to recover for cer- 
tain timber furnished for the vessel to Ers- 
kine for building the same vessel. No direct 
evidence was given whether the timber was 
furnished to Erskme or directly to the vessel. 
But enough evidence was given to raise a 
presumption that the libelant and Erskine 
dealt, in respect to the lumber, on the under- 
standing that it was supplied mainly, if not 
"Wholly, for the particular vessel. 

HELD BY THE OOUBT (BETTS, District 
Judge). Tliat tliis affords adequate ground 
for lien in favor of the vendor to the value of 
the material used in the vessel. But it de- 
volves upon the libelant to establish by clear 
evidence the quantity and value of the mate- 
rial procured for and used in cr>Ti -tnir'^^'iTa; tliis 
vppsel. Decree for the libelant with refer- 
ence accordingly. 

[See Case No. 4,308.] 



MEPHAM (BISSELI, v.). See Case No. 1,- 
450. 

MERpANTILB INS. CO. (FOLSOM v.). See 
Cases Nos. 4,902 and 4,903. 



Case Wo. 9,431. 

MERCANTILE INS. CO. v. The ORPHAN 
BOY. 

[3 Cin. Law Bui. 593.] 

District Court, N. D. Ohio. April Term, 187S. 

Maritime Liexs— Unpaid Insurasce Premium— 
Ownership op Vessel — Insurance Con- 
tracted FOB BY Master. 

A master of a vessel, who has no proprietary 
interest in the vessel, but whose wife has such 
interest. Insured the vessel in his own name 
alone. The insurance company tried to assert 
a lien on the vessel for the unpaid premium. 
Bdd, no such lien. 

In admiralty. 

WELKER, District Judge. The wife of 
David Becker was the owner of three-fourths 
of the Orphan Boy. He husband was the 
master, and acted as her general agent in the 
management of her part of the vessel. On 
the 2nd day of April, A. D. 1877, said David 
Becker, in his own name, took out a policy of 
insurance in the libelant's company for the 
sum of §2,000, on which he was to pay a pre- 



mium of $140. That at the time of the insur- 
ance nothing was said of the ownership of 
the wife to any part of the vessel, or that the 
hisurance was for her benefit; but the com- 
pany supposed him to be the owner; nor was 
there any proof that the wife expressly au- 
thorized or directed the insurance to be made. 
The premium was not paid, and this libel is 
filed to assert a lien on the vessel for such 
unpaid premium. 

Held: 1. That the husband, as master of 
the vessel, had no authority to make the in- 
surance in his own name. 2. That the hus- 
band of the wife had no insiu:able interest in 
the wife's interest of the vessel, so as to cre- 
ate a lien upon the vessel for the premium. 
3. That the insurance and policy being in the 
name of David Becker alone, and "not for the 
interest of all concerned," tiie company was 
only liable, if liable at all, to him, and not to 
the owners of the vessel in case of loss; and 
he having no insurable interest in the vessel, 
the policy could not be enforced against the 
libelants in case of a loss. That, where the 
policy itself was such as could not be en- 
forced by the owner of the vessel, the insur- 
ance thereof created no lien on the same for 
the premium agreed to be paid. The libel is 
dismissed with costs. 



Case Wo.9,43S. 

MERCANTILE TRUST CO. v. LAMOILLE 
VAL. R. CO. et al. 

[16 Blatchf. 324.] i 

Curcuit Court, D. Vermont May 21, 1879. 

Railroad Cojipasies — Mortgage — Trustee — 

Suit in State Court- Receiver— Stat of 

Proceedings — Service in State Court. 

1. The plaintiff, owning first mortgage bonds 
of a railroad company, brought this suit, in this 
court, to foreclose the mortgage and remove 
the two trustees, alleging that one was the sole 
trustee in a claimed preference mortgage of the 
same property, which he was seeking to foreclose 
in a court of the state, in which proceeding tlie 
other trustee had been appointed a receiver of 
the property, and was in possession. There 
were demurrers, and a plea of the pendency of 
those foreclosure proceedings, and a plea of the 
filing of a cross-bill therein by the trustees of 
the first mortgage, for foreclosure, on the day 
after the filing of the bill in this suit, in which 
this plaintiff was named a defendant, and on 
whom process was served, by an order of the 
state court, out of the state, before the service of 
the subpoena in this suit The case was heard on 
the pleas set down for argument and the demur- 
rers: Hdd, this court will not stay this suit un- 
til the proceedings in the state court shall be 
completed. 

[Cited in Dwight v. Central Vermont B, Co., 
9 Fed. 789.] 

2. This court can and will proceed with this 
suit, although the property is in the possession 
of a receiver of the state court, though it will do 
nothing to disturb such possession, or to inter- 
fere with the receivership. 

3. The service of the process of the state court 
on the plaintiff, as a defendant to the cross-bill, 
out of the state, was not effectual. 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission,] 
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4. The fact that the mortgage trustees brought 
the cross-bill, did not draw the plaintiff in, and 
make him a party to it, hy representation, as the 
trustees represent, in the suit, only the rights 
of such bondholders as join in it. 

5. The position of the trustees is such that 
they cannot alone properly represent the bond- 
holders, and no refusal by them to foreclose, aft- 
er a request by the plaintiff, need be shown. 

[Cited in Mercantile Trust Co. v. Portland & 
Ogdensburg R. Co., 10 Fed. 605.] 

6. It is no objection to this suit that this court 
cannot settle the accounts of the receiver. 

[This was a bill in equity by the Mercan- 
tile Trust Company against the Lamoille 
Valley Eailroad Company, the Montpelier & 
St. Johnsbury Railroad Company, the Essex 
County Railroad Company, Luke P. Poland, 
and Albert B. Jewett, for a foreclosure of 
mortgage and the removal of trustees. 
Heard on demurrers and pleadings.] 

Edward J. Phelps and Guy C. Koble, for 
plaintifiC. 

Benjamin F. Fifield, Luke P. Poland, and 
Harry D. Hyde, for defendants. 



WHEELER, District Judge. This is a bill 
in equity brought by the plaintiff, as owner 
and holder of one hundred thousand dollars 
of the first mortgage bonds of the railroad 
of the defendants, which are railroad cor- 
porations, in behalf of itself, and all othjer 
lite owners and holders who are non-resi- 
dents of the state of Vermont, and wish to 
join therein, for a foreclosure of the mort- 
gage, and removal of the trustees, alleging 
that one of the trustees is the sole trustee 
in a claimed preference mortgage of the 
same property, which he is seeking to fore- 
close in the state court, in which proceeding 
the other trustee has been appointed a re- 
ceiver of the property, and is now in pos- 
session, with another person, as such receiv- 
er. Some other bondholders have become 
parties here with the plaintiff. Some of the 
defendants have demurred to the bill, and 
others have pleaded the pendency of those 
foreclosure proceedings, and a cross-bill fil- 
ed therein by the trustees of the first mort- 
gage, for foreclosure, on the day after the 
filing this bill in this court, in which this 
plaintiff was named a defendant, and on 
whom process was served, by an order of 
that court, out of the state, before the serv- 
ice of the. subpoena in this cause. The plain- 
tiff set down the pleas for argument, and the 
cause has been heard upon the pleas and 
the demurrers. 

Before proceeding to the argument of the 
questions so raised, it was moved, in behalf 
of the defendants, that this court should stay 
these proceedings until .those in the state 
court should be completed, and thereby com- 
pel the plaintiff to become a party there, if 
not already one, and to px'oeeed there instead 
of here. But, courts have not the right to dis- 
own their jurisdiction. It is their duty to hear 
and determine causes properly brought before 



them, and to determine whether they are 
properly so brought, if such question arises, 
and not to advise or compel the parties to go 
elsewhere for relief, even though it should 
appear that the relief might better be ob- 
tained elsewhere. In Magna Charta, c. 29, 
it was declared by the king, for his courts: 
"Nulli vendemus, nuUi negabimus, aut dif- 
feremus, rectam, vel justitiam." This is 
fxmdamental to the duties of courts. The 
duty cannot be fulfilled by sending parties 
elsewhere for what they have a right to 
here, nor by compelling them to wait until 
some other time for what they have a right 
to now. If the plaintiff has a right to prose- 
cute this suit in this court, it has, also, the 
right to have it proceeded with according to 
the course of the court, and, as question is 
made as to whether it has the right to so 
proceed, it has the right to have that ques- 
tion heard and determined, as may appear 
to be right, also. There was no proper 
course but to hear the parties upon the ques- 
tions raised, and there is no proper way now 
but to pass upon them. 

It is familiar learning, that, upon the de- 
murrers, the bill is to be taken as true, and 
that, upon the pleas, the bill and pleas are 
all to be taken as true, unless inconsistent, 
in which case the allegations in the pleas 
prevail. These pleadings here raise two 
principal questions, both of which have been 
very thoroughly argued by counsel familiar 
with questions of this sort, and with these 
subjects. The first is, whether this court 
should proceed at all, or has jurisdiction to 
do so, while the property which is the sub- 
ject of the controversy is in the custody of 
the state court, in the hands of its receiv- 
ers. This question arises upon both the de- 
murrers and the pleas, for the fact of the 
receivership is alleged in the bill as well as 
in the pleas. 

That this court ought not to, and cannot 
lawfully, go so far with the proceedings as 
to take the possession of the property from 
that court, or as to in any manner interfere 
with the possession of it by that court, or 
its officers, is not disputable. Such a course 
would be contrary to the provisions of the 
statute of the United States (Rev. St. § 720> 
which prohibits the writ of injunction from 
being granted by any court of the United 
States, to stay proceedings in any court of 
a state, unless authorized by some law re- 
lating to bankruptcy. Although the posses- 
sion might be trenched upon by some pro- 
cess or proceeding different from an injunc- 
tion in form, still the effect would be the 
same as if the proceedings of the state court 
should be stayed, and the statute would be 
violated in spirit, if not in letter. And, if 
there were no such statute, as the jurisdic- 
tion of the two courts in this class of cases 
is concurrent, and not revisory one of the 
otier, the one first acquiring jurisdiction, by 
proceedings involving the possession of spe- 
cific property, could not, upon common and 
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well-settled principles, be disturbed in such 
possession by the other, while the proceed- 
ings involving the possession should be pend- 
ing. The right to the possession of the prop- 
erty would be as exclusive as that to the 
rest of the proceedings. So, the debatable 
question here is, not whether this court will 
grant relief that will disturb the possession 
of the state court, for, surely, it will not do 
that, but whether it will hear and determine 
any question, or grant any relief, concerning 
the right to the property and not extending 
to the possession, while that court has pos- 
session. There is nothing, either in the letter 
or the spirit of the statute, that prohibits a 
party having a question of right, or a claim 
to relief, that can be determined without 
meddling with the possession of any court, 
from having the question determined or the 
relief granted by any court of competent ju- 
risdiction for the purpose. Neither is there 
anything in the nature of things which 
should prevent. There could be no conflict 
between courts or their officers, growing out 
of such proceedings, nor are there any ap- 
parent evils likely to follow. Neither do the 
authorities go to that length. In Peck v. 
Jenness, 7 How. [48 U. S.] 612, Mr. Justice 
Grier, in delivering the opinion of the court, 
said, that the court having the possession of 
the property should have the disposition of 
"every question which occurs in the case," 
not including in the statement every ques- 
tion concerning the property. The cases 
which have followed are consistent with 
that distinction, and, in view of it, Watson v. 
Jones, 13 Wall. [SO IT. S.] 679, is not at vari- 
ance with the othei-s. The right of the state 
court to the possession of the property dur- 
ing the continuance of the litigation before 
that court involving the possession, was sed- 
ulously respected, and the relief granted was 
carefully shaped to the disposition of the 
possession by the state court In that case, 
Mr. Justice Miller, after stating the plead- 
ings and proceedings, and that the bill con- 
tained a special prayer for relief that would 
interfere with the possession and disposition 
of the property by the state court, and that 
it contained a general prayer that would 
cover other relief said: "Under this prayer 
for general relief, if there was any flecree 
which the circuit court could render for the 
protection of the right of the plaintiffs, and 
which did not enjoin the defendants from 
taking possession of the church property, 
and which did not disturb the possession of 
the Louisville chancery, that court had a 
right to hear the case and grant that relief." 
The authority of that case has not been 
questioned by the court which decided it, 
and it is not open to question here. In this 
case, as in that, some of the relief which the 
bill njight cover would interfere with the 
possession of the state court, and some of it 
would not. The execution of an order of 
sale, under the provisions of the mortgage, or 
of an order for the delivery of possession, un- | 



der other provisions, would have that direct 
effect, and, perhaps, the general prayer for 
relief would cover either; but, as before 
mentioned, it is clear that the plaintiff can- 
not have such relief. None can be had ex- 
cept that which will not interfere with the 
present possession. A decree of foreclosure 
would not. It would only cut off the equity 
of redemption of the plaintiff's bonds, which 
the mortgagors now have, and would not 
affect the possession at all, but only the 
right. Carpenter v. Millard, 38 Vt 9; Shaw 
V. Chamberlin, 45 Vt 512; Brooks v. Ver- 
mont Cent R. Co. [Case No. 1,964]. A mort- 
gagee, in Vermont may have an action of 
assumpsit to recover his debt, an action of 
ejectment to recover possession of the mort- 
gaged premises, and a suit in equity to fore- 
close the right to redeem, all going on at the 
same time, each in a different court from 
either of the others, and neither will inter- 
fere with the other, nor will the pendency of 
any of them abate either of them. The rem- 
edy in each case is distinct from that in the 
others. This was so at the common law. 

The objection on account of the receiver- 
ship cannot prevail to prevent proceeding 
in this cause, so far as it can go without in- 
terfering with the receivership; and a de- 
cree of foreclosure can be had, if the plain- 
tiff is otherwise entitled to one, without in- 
volving such interference. 

The other principal question is, whether the 
state court had the same parties before it, 
either actually or by representation, for the 
same relief, so that it had jurisdiction of the 
cause, before the parties were brought before 
this court, so as to give, jurisdiction. One 
branch of this question is, whether the serv- 
ice of the process of the state court upon the 
plaintiff here, as a defendant to the cross-bill 
there, out of the state, would be effectual. - A 
party havmg property within a state submits 
it to the laws of the state and to such pro- 
ceedings as they provide for, and, if they pro- 
vide for proceedings against it without per- 
sonal service, or even without any service, he 
must, probably, submit to them; but he can- 
not justly be compelled to submit to any pro- 
cess which the laws of the state do not provide 
for. The laws of the state of Vermont pro- 
vide for service upon non-residents, in chan- 
cery cases, by publication in a particularly 
specified manner. Gen. St. 249, § 21. They 
also provide for constructive service upon non- 
resident defendants whose property is attach- 
ed, in actions at law (Gen. St 296, § 48), and, 
also, for service in various modes upon non- 
resident defendants in divorce proceedings. 
But they nowhere provide for any order by 
the courts of chancery, to serve their process 
out of the state, nor for serving it out of the 
state, in the manner in which this was serv- 
ed, or in any other manner. Such service 
has often been made, sometimes where the 
court required it, in order that actual notice 
might be given, as a matter of fairness, and 
sometimes as a substituted service. But, 
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whether it is operative at all, as the only 
service, has been much doubted; and that 
ctuestion was expressly avoided and left unde- 
cided by the supreme court of the state, in 
Cheever v. Birchard (pamphlet opinion of 
Steele, J., 10). There is no known decision 
of the state court holding such service to be 
good or bad, but there are several that hold 
similar service in proceedings at law to be 
wholly void, even in suits concerning real 
property within the state. Propagation So- 
ciety V. Ballard, 4 Vt. 119; Skinner v. Mc- 
Damel,Id.418. The court has no jurisdiction or 
authority to act without the state, and it is 
not easy to see how it can affect any party 
by anythmg done by it, or under its order, 
without the state; nor how it can affect any 
right within the state belonging to parties 
without, otherwise than by proceedings under 
and according to the laws of the state. As 
viewed here, that service was not operative 
upon the plaintiff, nor such as it was bound 
to take any notice of. 

But, if that service had been operative, a 
question whether the proceeding to which it 
would make the plaintiff a party was a proper 
one for obtaining the relief sought here, 
would still remain. It would have made the 
plaintiff a defendant to a cross-bill for the 
foreclosure of a mortgage securing its own 
debt, which might not be a very favorable 
position in which to obtain the affirmative re- 
lief of foreclosure in its own favor. 

It is urged, however, that, because the mort- 
gage trustees are parties, they draw the plain- 
tiff in and make it a party, by representation, 
whether it will or not. The trustees hold the 
legal title to the mortgaged estate, but not 
the mortgage debt. It is quite familiar doe- 
trine, that a mortgage is incident to the debt, 
which is always the principal thing. The de- 
fault which would forfeit the estate would 
be to the bondholders owning the debt, not to 
the trustees holding the legal estate. The trus- 
tees could not foreclose the mortgage without 
the support of the bondholders, or some of 
them, in it. If they should undertake to do 
so, and no bondholder should come in and 
prove his bonds, they could have no complete 
decree. But bondholders may foreclose and 
have a full decree, whether the trustees will 
or not. At the argument, counsel very familiar 
with these subjects were pressed to show a 
case where a bondholder had undertaken to 
foreclose and been denied that relief, but no 
such case was produced; and it was admitted 
there were none. The bondholders have con- 
trol of the bonds and the trustees have not. 
This is what was meant in Brooks v. Ver- 
mont Cent B. Co., in stating that the trus- 
tees were not agents for the bondholders, and 
what was understood to be the effect of the 
authorities cited there in support of that prop- 
osition. It has been many times held, against 
the objection of the mortgagors that all were 
not joined in a proceeding to foreclose, that 
all need not be joined, which seems to be very 
plain. It is equally plain, that some must 



join, at some stage, in order to have a perfect 
decree. Suppose some do join and others do 
not, and a decree perfected to foreclose the 
right to redeem the bonds of those who do, 
and not of the rest If the property should 
be redeemed from that decree that would not 
pay the other bonds, nor cut off the owners 
of them from their right to foreclose. If it 
should not be redeemed, while the right of the 
mortgagors to it would be extinguished, that 
of the holders of the bonds not foreclosed 
would not be, but would still remain as 
against those who did foreclose, and could be 
enforced. Wright v. Parker, 2 Aikens, 212; 
Langdon v. Keith, 9 Vt 299; Belding v. Man- 
ly, 21 Vt. 550; Brooks v, Vermont Centi-al R. 
Co. [Case No. 1,964]. This shows, that when 
the trustees foreclose, the bondnolders who 
join are the real parties and foreclose in be- 
half of their own rights, through the trustees, 
and that the trustees do not represent the 
rights of any who do not join. In an action 
of ejectment, depending upon the strict legal 
title, it would be different. There, the trus- 
tees could prevail alone, without the bond- 
holders, but the bondholders could do nothing 
without the trustees. But, in equity, the real 
owner is regarded and the nominal owner is 
not And, as this case is situated, the trus- 
tees may not represent all the rights of the 
bondholders as well as they would in ordi- 
nary cases. Poland, one of the trustees in 
the first mortgage, is sole trustee in another 
mortgage, claimed to have preference. The 
state court has the trustees of both parties to 
the proceedings there. With the trustees as 
parties alone, the only decree there could be 
would be, either that he should be foreclosed 
unless he should pay himself and the other 
so much by such a time, or that both should 
be foreclosed unless they should pay him so 
much by such a time. In either case he 
could redeem by paying himself, which would 
not accomplish anything. It would all be 
within himself. He cannot represent the 
plaintiffs and their opponents at the same 
time. Bondholders of each mortgage are 
made parties, it is true, and such as maj^ 
fairly represent the interests common to each 
class, but, if so, they do not represent in fact 
all others of the same classes. They can only 
act for themselves. Whether those proceed- 
ings shall abate this suit, depends as well up- 
on its being for the same relief in full, as up- 
on being between the same parties, and the 
relief available there might fall far short of 
an effective foreclosure, as is sought here. 
This is not the fault of the trustees, but of 
the position in which they have been placed 
by those who have made them trustees. 

It is said, in behalf of one demurring party, 
that the bill does not show any request from 
the plaintiff to the trustees to foreclose, and 
that they are not entitled to proceed in their 
own behalf without such request and a re- 
fusal or faUure to. comply. It is true, that no 
such request is alleged, so far as has been 
observed, but it is also true, for the reasons 
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just stated, that none would be of any avail. 
The trustees are not so situated that they can 
foreclose alone. 

It is also objected, that this court cannot 
proceed to a decree of foreclosure in behalf of 
the plaintiff, because such a decree cannot be 
perfected without ascertaining the sum due 
in equity, and that this court cannot settle the 
accounts of the receivers, to ascertain - how 
much there is in their hands to apply on the 
mortgage debt, because it has no jurisdiction 
over them. It is true, that this court can- 
not settle their accounts. It is also true, that 
they were not appointed in a suit to which 
the plaintiff was a party; if the plaintiff had 
been a party there, it could not maintain this 
suit here; they were appointed in a suit be- 
tween others and the mortgagors. The sum 
due in equity is' to be ascertained by fixing 
the amount lawfully due after deducting pay- 
ments. The source from which the mortga- 
gors derive means of payment, or what means 
they might derive if they could have their 
property, or how much it would pay if the 
plaintiff had it, or the avails of it, is of no 
consequence, unless the plaintiff has had it. 
It was the duty of the mortgagors to make 
payment, and that their property got into liti- 
gation is no lawful excuse for not making it 
All payments which they make or procure to 
be made, before the accounting, will apply 
as payment to keep down the sum due, and 
all made afterwards, and before the expira- 
tion of the time of redemption, will help them 
redeem. If they would have their property 
in the custody of a court apply in either w:ay, 
they must relieve it from the custody, so it 
can be applied, the same as if it had been at- 
tached or taken in execution, in some suit 
against them. This may be unfortunate, but, 
if so, it is due to the insolvency of the mort- 
gagors, not to the fault of the plaintiff. 

^lany books and eases have been cited in 
behalf of the defendants, in support of their 
objections, in many of which there are rul- 
ings and dicta which would be strongly in 
their favor if the questions had arisen in the 
same way, and the proceedings had been to 
the same purpose and effect as these; more 
than time and space admit of specific refer- 
ence to. "What is said in some of them is 
with reference to the effect of citizenship of 
actual parties upon the question of jurisdic- 
tion of the federal courts; what is said in 
some others is in respect to foreclosure under 
laws which require sale of the property, and 
division of the avails, and not concerning a 
foreclosure to merely bar the equity of re- 
demption; and in none of them, so far as 
observation has extended, has anything been 
held upon questions precisely like these, con- 
trary to what is here held or said, which, 
however applicable there, would be so here. 

The pleas, although not to the whole bill, 
are to the relief by foreclosure, and as such 
cannot stand; neither can the demurrers. 
However desirable it might be that this cause 
should be before a court where all interested 



in the property could be made parties, and 
all rights to it be adjusted, still, as the plain- 
tiffs have the right to come into this court 
for such relief as they can have here, and 
they can have some relief here, the court 
must entertain their cause in respect to that 
relief. The pleas and demurrers are over- 
ruled. 



MERCED MINING CO. (FREMONT v.). 
See Case No. 5,095. 



MEROEIN (BARRY v.). 



MERCER (BARTLETT v.) 
1.078. 



See Case No. 1,062. 
See Case No. 



Cas Ko. 9,433. 

MERCER V. The FLORIDA. 

[3 Hughes, 488.] i 

District Court, E. D. Virginia. Jan., 1878. 

CoLi-isiON— Vessel at Anchor— Coxolusive 
Pkesdmption. 

Where a vessel lying at anchor in a harbor on 
proper ground showing lights is run into by a 
moving steamer and damaged, the presumption 
of fault is conclusive against the steamer. 

Libel in admiralty [by John L. Mercer 
against the steamer Florida] for damages for 
collision. The libel was for a collision by the 
Florida with the schooner Marion A., and by 
which the schooner was sunk and her cargo 
damaged, on the morning of February 17th, 
1877, at about six o'clock, on a dark morning, 
at a point about seventy-five yards south by 
east of the Red Buoy, which is placed nearly 
opposite the custom-house on the Portsmouth 
side in Norfolk harbor. The loss was about 
$1,000. 

HUGHES, District Judge. The cause is one 
of a steamer coming into a harbor studded 
with vessels at anchor and lined with ves- 
sels moored at the wharves, in what its wit- 
nesses called a dark night, and colliding with 
a vessel at anchor. A collision by a steamer 
running into a vessel lying at anchor any- 
where, raises the presumption of fault 
against the steamer. Much stronger is this 
presumption where the collision, is in a har- 
bor at night when and where the utmost cau- 
tion is required of the moving vessel. And 
steamers in motion are held to' stricter re- 
sponsibility for fault than sailing vessels in 
motion; because of the greater facility with 
which their navigators can manage them. 1 
need not cite authority for these' obvious 
propositions. They are well-settled laws. On 
the other hand, I held in The J. D. Everman 
Case [Case No. 7,591], that in an open road- 
stead several miles square, where there was 
no harbor master and no known or conceded 
line of channel, a vessel might anchor any- 
where at will. "While that is emphatically 
the case in Hampton Roads, it is not the case 
in the harbor of Norfolk and Portsmouth, 

1 [Reported by Hon.. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



MERCER (Case No. 9,438) 



[17 Fed. Cas. page 30] 



deep water in wliicli constitutes a channel 
in most of the harbor of only the width of a 
few hundred yards. Hex'e they have a har- 
hor-master, who ought to be held to a very 
strict attention to his work and to an un- 
remitted discharge of his duty day and night. 
He ought to be an active, energetic, ever- 
watchful, never-negligent, earnestly-faithful 
man to his duties. Any other sort of harbor- 
master will be the cause of frequent collisions, 
much dissatisfaction to navigators frequent- 
ing the port, and continual and indefinite in- 
jury to the commerce of the two cities. X 
say that a harbor-master is here who ought to 
be on hand to assign vessels to proper and 
safe places of anchorage at all times. A ves- 
sel placed at anchor by him is presumptively 
free from fault as to the place of lying at 
anchor. Vessels, indeed, must often cast 
anchor at times when they cannot avail of 
the services of the harbor-master. A vessel 
which casts anchor at such a time selects its 
place of anchorage on its own responsibility. 
If a vessel anchors at an improper place 
anywhere it is at fault, though if a steamer 
run into her when) thus at fault the presump- 
tion is against the steamer and the burden of 
proof is upon the steamer to show the fault 
of the vessel. If a vessel chooses a wrong 
anchorage in a much-frequented and narrow 
harbor it will be held to more strict responsi- 
bility, and to be more violently in fault, be- 
cause of its being in" a harbor; but if she is 
run into by a steamer while lying there the 
presumption will be violently against the 
steamer, and the burden of proving fault in 
the vessel will rest still upon the steamer. 

It is for the interest of all that settled 
rules of law on these subjects should be 
enforced. It will not do to say that the pub- 
lic interest of a city requires that steamers 
should be favored by the courts at the ex- 
pense of smaller craft. Nor will it do on the 
other hand to maintain that men of small 
means and having small properties, like 
sloops and schooners, ought to be favored 
by the courts at the expense of wealthy com- 
panies owning great steamers. Ideas of what 
class of vessels do most service to the public 
cannot enter into the deliberations of court in 
cases of collision. Neither class of vessels 
can be allowed to proceed upon the notion 
that the other class has no right which it is 
bound to respect. 

If steamers run out of the channel or too 
close to the edge of the channel of a harbor, 
and in doing so strike a vessel at anchor, it 
will be always held in this court to be re- 
sponsible for the consequences. It has no 
right to try experiments of nice running in 
a narrow and much-frequented harbor. It 
must seek the middle of the channel and 
not swerve from it if possible. 

On the other hand, vessels cannot be coun- 
tenanced by the court in anchoring within 
the channel. Their duty is to get on the 
edge of it or out of it If they obstruct the 
channel they must not expect to recover 



damages if they are run down or run into 
by vessels in motion. The master of a vessel 
may think it will do no harm for his vessel 
alone to anchor in the channel, it being very 
easy for a steamer to go around one vessel. 
But the exercise of such a liberty by one ves- 
sel demoralizes the whole discipline of a har- 
bor, and no one vessel has a right to take a 
position in which, if a hundred other ves- 
sels took like positions there would be an 
obstinietion of navigation. Example is al- 
ways contagious, especially vicious example. 

I think I have said enough to indicate 
that I consider this case to turn entirely upon 
one single question; and that is, whether 
the Marion A. was anchored in the channel 
too far from the edge of it at the time of the 
collision. As to the light, the Florida's wit- 
nesses only say that they did not see a light 
on the schooner. But the testimony of the 
witnesses of the schooner is positive, consist- 
ent and outspoken on that point. Captain 
D chart saw the light was put up, the seaman 
Post testifies that it was put up, and "Mr. 
Robert Mercer saw it hanging and burning 
after the collision. Nor is it worth while to 
consider the point made by claimant's coun- 
sel as to the lookout of the Marion A. A ves- 
sel must have proper lookouts until she is 
anchored, and is always held strictly to the 
duty of keeping a lookout when not anchored; 
but when once anchored the lookout, who is 
a.n officer of navigation on a vessel in motion, 
becomes then a mere watchman for purposes 
of patrol, protection, and warning on the 
anchored vessel. So that the ease turns sole- 
ly upon the question, where was this schoon- 
er anchored? ■ 

The libel recites that, at the time of the 
collision, the Marion A. was lying "just south 
of the Bed Buoy," which is fixed on the edge 
of the channel on the Portsmouth side. The 
answer admits and alleges that "the point at 
which said schooner was then anchored is 
about south by east of said buoy, and about 
midway between the cities of Norfolk and 
Portsmouth, to the southward of the United 
States custom-house at Norfolli." Without re- 
citing and commenting upon the evidence of 
each witness who testified in the case on 
this point, I think I can safely say that their 
evidence on either side is substantially epit- 
omized in the language I have quoted from 
the libel and answer. I shall take the posi- 
tion of the schooner at anchor to be that 
assigned to it by the answer, which was 
deliberately drawn and intelligently and de- 
liberately sworn to by Captain Dawes. The 
only point left open to doubt by the allega- 
tion of the answer is as to the distance at 
which the schooner lay from the Red Buoy 
on the course of south by east. The schooner's 
testimony is that this distance was fifty 
yards, though Hubbard places it at one hun- 
dred and fifty yards. I shall assume that it 
was a himdred yards, and this distance would 
place it about due south of the custom-house. 
I have no better guide in ascertaining the po- 
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sition of the schooner from these data than 
the official chart of the harbor made by the 
officers of the United States coast survey, a 
copy of Tvhich I have before me. 

The testimony of witnesses as to depth of 
Tvater is always perplexingly in-accurate; and 
there is no safe guide but the charts. The 
official chart gives a channel north of the Red 
Buoy of more than three hundred yards in 
width, clear of wharves, slips, and docks. 
Ail these charts lay down three dotted lines: 
one representing the line of six feet depth of 
water on each side of the channel; another of 
twelve feet depth; and the third of eighteen 
feet depth. The channel of Norfolk harbor, 
north of the Bed Buoy, between the two 
lines of eighteen feet depth, is about three 
hundred yards in width, and from twenty- 
five to forty-two feet in depth. The Red 
Buoy sits south of the channel on' the Ports- 
mouth side, and a little south of the line of 
twelve feet water on that side, I have 
drawn a red line from the Bed Buoy on the 
■chart on the coui-se of south by east This 
line intersects the line of twelve feet water 
at a distance of about 100 yards from the Red 
Buoy, and intersects the line of eighteen feet 
water at a distance of 300 yards from that 
buoy. If, therefore, the schooner was lying 
anywhere within a distance of 100 yards wide 
from the buoy on a south-by-east course, it 
was within the line of twelve feet water, and 
there was an open, free channel north of it 
nearly 400 yards and 12 to ^ feet deep. . If 
the schooner was lying anywhere within 300 
yards of the Red Buoy on this south-by-east 
<;ourse, it was within the line of eighteen 
feet water, and thei-e was an open, free chan- 
nel north of her of '300 yards in width and 18 
to 42 feet in depth. The schooner was south 
of the line of twelve feet water, and outside 
of the principal main channel of navigation 
in the harbor. It would have been more pru- 
dent for it to have been farther south and on 
the fiats, because steamers drawing less than 
twelve feet water could follow it and strike 
it where it was; but still it was not in the 
channel, and scarcely on the edge of the chan- 
nel, properly so called, at the point at which 
it was actually lying. But this does not con- 
stitute a fault in the schooner. All that could 
possibly be claimed is, that it was an impru- 
dence in view of the fact that steamers often 
inan outside of the main channel in running 
short cuts to their points of destination. 
The schooner, therefore, was not legally in 
fault 

The next question is, whether the steamer 
had a right to run close to the south edge of 
the channel in a harbor where that edge is 
the usual anchoring ground of shipping, and 
on a dark morning, when the utmost caution 
was Incumbent on the steamer, and when it 
was most especially her duty to avoid all 
risk and keep to the middle of the channel. 
The officers of the Florida account for her 
running in the direction of the schooner by 
refeiTing to the position in which a Norwe- 



gian bark was then lying at anchor. I judge 
from what has been stated in evidence, 
though that was very uncertain and unrelia- 
ble, that the Norwegian bark was lying south- 
east of the Bed Buoy on the line of eighteen 
feet water. But even if she had been much 
farther north, and entirely out in" the chan- 
nel, there was room in a channel three hun- 
dred yards wide for the Florida to pass to 
the north of the bark. At all events the 
schooner cannot be held for the fault of the 
Norwegian bark. It was the duty of the har- 
bor-master to require the ba.rk to change her 
position; and both the harbor-master and the 
bark are blamable for the bark's position. 
But their fault did not relieve the steamer 
from the duty on such a night, and coming 
into a small harbor, to keap in the middle of 
the channel. 

I feel called upon to make another remark. 
The Florida was moving into the harbor at 
a speed too great to cheek up and stop in 
the distance of about a hundred yards. It is 
very difficult for the officers of steamers to 
realize the fact that they have no legal right 
to run through a harbor at that speed. It is 
so seldom that harm occurs in doing so, and it 
is so customary with steamers to run at such 
speed, that habit passes with them for law, 
and they come to believe that such speed is 
legally allowable. The law of navigation for 
steamers moving in harbors is: that they must 
run at a speed under which they can checlc 
up within a much shorter space than a hun- 
dred yards. This is especially incumbent up- ■ 
on them when entering a harbor filled with 
vessels on a dark night. The Florida ought 
to have crept along feeling her way at the 
slowest speed. 1 make this as a general re- 
mai'k, and do not lay stress in this case, upon 
the speed at which the Florida was running. 
The steamer was in fault, but the fault con- 
sisted in leaving a channel three hundred 
yards wide and running along the edge of it 
in or within the south line of twelve feet 
water. See The Granite State, 3 Wall. [70 
U. S.] 310. 

The decree must be against the steamer or 
its stipulators. 
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The MERCHANT. 

[Abb. Adm. 1; i 5 N. Y. Leg. Obs. 363.] 

District Court S. D. New York. May, 1847. 

Pleading in Admiralty — Joinder op Causes- 
Wages— Moxbts Advanced— In Rem— In 
Personam— Joint Liability. 
1. A claim for seamen's wages and a claim 
for moneys advanced to the use of the ship may 
he united in one action against the ship. 



1 [Reported by Abbott Brothers.} 
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2. A seaman who claims to recover both for 
wages and for moneys advanced to the ship's 
use, may join in a libel in rem with a co-libel- 
lant claiming wages only. 

3. Where the vessel is liable to two libellants 
for wages, for which, under the practice of the 
court in respect to the consolidation of suits, 
they may be compelled to sue in common, they 
may join in one action in rem, not only in suing 
for the common demands, but also in respect to 
other claims which are peculiar to each. 

4. The history of the distinction between 
proceedings in rem and in personam, reviewed. 

[Cited in The Richard Busteed, Case No. 11,- 
764; The City of Norwalk, 55 Fed. 111.] 

5. Where both the vessel and the master or 
owner are conjointly liable, the personal remedy, 
and the remedy against the vessel, may be sought 
in one and the same action. 

[Cited in The J. F. Warner, 22 Fed. 344.] 

6. Rule 13 of the supreme court interdicts the 
blending of an action against the owner per- 
sonally, with one against the vessel, for the re- 
covery of wages. 

7. A claim for wages, and for moneys ad- 
vanced to the use of a vessel on the part of one 
libellant, cannot be joined, in an action in per- 
sonam, with a separate claim for wages alone, 
on the part of another. 

This was a joint libel filed by William 
Johnson and Benjamin Griffiths against the 
sloop Merchant, in rem, and also in person- 
am, against her master, John Kenan, and 
her owner, Joshua Jones, to recover wages 
and for moneys paid to the use of the vessel. 
The libellant Griffiths, averred in the libel 
that he was employed on board the sloop, 
i-unning between New York and Newbui*g, 
upon a contract for wages, at §30 per month; 
and that he served ten days, for which he 
claimed §10. The libellant Johnson, alleged 
that he was likewise employed on board the 
sloop at the same time; that no specific 
agreement was made with him for wages; 
that he served for twenty-one days, and that 
his services were worth ^:i.25 per day, and 
he accordingly claimed for them $47.25. He 
also showed that he had made advances of 
cash for the use and service of the vessel, 
amounting to $83.75, for which he claimed to 
recover. The libel prayed a decree against 
the vessel, and also against the master and 
against the owner. 

The owner filed the following exceptions to 
the libel:— (1) That a demand for wages and 
a demand for moneys advanced to the use 
of the vessel, could not be joined in one li- 
bel; and that at least they could not be pros- 
ecuted in rem and in personam, in one action. 
(2) That a suit for wages could not be main- 
tained against the vessel, master, and owner 
conjointly. (3) That the demands of the two 
libellants could not be joined in one action in 
personam against the respondents. 

The cause now came before the court upon 
these exceptions. 

Edwin Burr, in support of the exceptions. 
Alanson Nash, opposed. 

BETTS, District Judge. The strict rules 
of the common law in respect to the unity of 



the cause of action, or the community of in- 
terest or of responsibility of parties to ac- 
tions, are not observed in the maritime 
courts. The practice in those courts is at 
least as liberal and comprehensive as that 
pursued in equity. In admiralty, the libel 
or petition is employed to present the case of 
the prosecutor upon which he desires the in- 
terposition of the court in his behalf. Such 
a case may be composed of wrongs to the per- 
son of the prosecutor or to his property, or 
of a breach of conti-act, or of omission to do 
what he is rightfully and equitably entitled 
to have performed. The libellant Johnson, 
can accordingly properly bring his single ac- 
tion in this court, for wages earned, and ma- 
terials and supplies furnished the vessel, pro- 
vided he establishes a ease falling within the 
jurisdiction of the court; and in that re- 
spect his remedy would be the same wheth- 
er he prosecuted the vessel in rem or the 
parties liable to him in personam. The ad- 
miralty adopts the rule of the civil law, re- 
specting the cumulation of actions (1 Browne, 
Civ. Law, 446), to avoid multiplicity of suits. 
Griffiths has not a right concurrent with 
Johnson in the whole subject-matter in suit, 
but their demands are of the same kind, so 
far as wages are concei-ned, the libellants 
having both served at the same time on 
board this vessel, although not for equal pe- 
riods. 

From this view of the subject, it follows 
that had these libellants commenced sepa- 
rate actions against the vessel for their wa- 
ges, the court, at the instance of the respond- 
ents, would have compelled a consolidation, 
as contemplated by the act of July 20, 1790 
(1 Stat. 133, c. 29, § 6), which prescribes that 
in this class of cases, "all the seamen or mar- 
iners (having cause of complaint of the like 
kind against the same ship or vessel), shall 
be joined as complainants;" or, would have 
prohibited the recovery of costs in more than 
one suit; and as in such case the contesta- 
tion of the claims of each libellant is sepa- 
rate, as much so as if those claims were 
prosecuted in distinct actions, there would 
be neither inconginiity nor inconvenience in 
permitting the libellants to connect with 
their several claims of wages such other de- 
mands as each party might be allowed to 
charge upon the vessel; and accordingly, the 
actions being united for one purpose, there 
would be no just ground of exception that in 
other respects each embraced particulai-s 
which could not be of themselves the sub- 
jects of a joint suit. Assuming that John- 
son has a lien on the vessel for wages and 
money advanced for her necessities, and 
Griffiths a lien in common with him for wa- 
ges only, I think no exception lies to the 
joinder of both demands in one libel. For 
the vessel being deemed liable to both for 
the wages, which must be sued for in com- 
mon, each party may fitly pursue against her 
in the same action such other demands as 
are peculiar to himself. It is not to be sup- 
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posed tliat congress intended by that enact- 
ment to save vessels and o-wners from mul- 
tiplicity of actions for wages, Tjy interfering 
with and inhibiting the right of each sea- 
man, as it exists at law, to connect other de- 
mands with his individual suit for wages. 

A greater difficulty is presented by the 
other aspect of the first exception; whether 
these different demands can be prosecuted 
in personam against the respondents by joint 
action. The admiralty had an established 
jurisdiction in personam over matters falling 
within its cognizance, long before a remedy 
was afforded in rem, other than upon ex- 
press hypothecations. Browne supposes that 
suits were originally in rem on the instance 
side of the court. 2 Browne, Oiv. Law, 396, 
note. The remedy in rem is undoubtedly 
the more useful and desirable one, but there 
are no traces. of its exercise in the English 
admiralty until long after actions in pei-son- 
am had been of common use. Godolphin, in 
his Treatise on the Jurisdiction of the Ad- 
miralty, published in 1(561, points out the 
method in which the jurisdiction was exer- 
cised, as derived from the Consolato del 
Mare. He says the proceedings were sum- 
mary, by warrant of arrest, and caution for 
the appearance of the party arrested. Godol. 
Adm. Jiir. 41. So, also, it manifestly ap- 
pears in the stipulation between the law 
judges and judge in admiralty, of May 15, 
1575 (Zouch, Adm. 120), that the arrange- 
ment of jurisdiction had relation to its exer- 
cise in the arrest of the party alone. 
Throughout the first thirty chaptex-s of the 
Consolato del Mare, which have relation to 
the enforcement of maritime contracts, the 
proceedings of tlie consular courts and courts 
of appeal are by personal summons or cita- 
tion of the parties sought to be charged, and 
by decrees against them personally; which, ' 
like our judgments at law, could be executed 
upon the property of the debtor (2 Oonsol. 
del ]Mai*e, par Boucher, 9, 33), and in the 
subsequent chapters, in which provision is 
made for the sale" of vessels to satisfy what 
are now regarded as maritime liens, it is at 
best equivocal whether the sales were not 
made by force of executions on judgments 
or decrees first obtained in personal suits, 
and not by the direct condemnation of the 
vessels or merchandise. So Clarke, in his 
Admiralty Practice, does not, as Browne in- 
timates, merely treat first of proceedings in 
personam, but he views the process against 
vessels and property by warrant of an*est or 
sequestration, as auxiliary only to the suit in 
personam, and employed to constrain the ap- 
pearance of the real party to be charged 
(title 28, and Oughton's Notes), and this was 
clearly so by the civil law (Wood, Civ. Law, 
bk, 4, c. 3, § 2), 

The method of initiating suits in the Eng- 
lish admiralty by an-est of the vessel, is de- 
frlared to be of ancient use (The Dundee, 1 
Hagg. Adm. 12-t; 2 Chit. Prac. 536), but at 
what point of antiquity it became a remedy 
17f£D.cas. — 3 
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of the court, is not traceable from the pub- 
lished decisions or rules. Evidently it must 
have been posterior to the compilation of 
Clarke's Praxis in the reign of Elizabeth, and 
which was first published in 1679,— Brevoor 
V. The Fair American [Case No. 1,847],— be- 
cause that form of action is not treated of 
by Clarke. Title 28 of his work has reference 
to proceedings against property to compel the 
appearance in personam of the respondent 

There is certainly nq clear authority show- 
ing that actions in rem preceded those in per- 
sonam, as the general means, of exercising 
the jurisdiction of the court; far less is there 
any to prove that the latter class of actions 
derived their tjualities from the processes or 
rules of pleading employed in the former. 
Each form of action is distinct and independ- 
ent of the other in respect to the methods of 
procedure employed, and (with a few excep- 
tions) in respect to jurisdiction over the sub- 
ject-matter upon which they may act Suits 
in rem and in personam are by no means con- 
vertible, and if in some instances they are 
concurrent, there are numerous cases in 
which one must be employed to the exclusion 
of the other. TV'illard v. Dorr [Case No. 17,- 
679]; The Packet [Id. 10,654]; Hammond v. 
Essex Fire & Marine Ins. Co. [Id. 6,001] ; The 
George [Id. 5,329]; The Grand Turk [Id. 5,- 
683]; The Orleans v. Phoabus, 11 Pet. [36 U. 
S.] 175; Drink water v. The Spartan [Case No. 
4,085]. It therefore does not follow that be- 
cause these libellants may, or even must join 
in an action for wages against a vessel, that 
the like rule applies when the prosecution is 
in personam alone. These observations are 
intended to meet that part of the argument 
which regards the proceedings in this case as 
two separate suits, each of which is to be up- 
held or discharged upon principles applicable 
to it if prosecuted as a sole action; and they 
are made for the purpose of limiting the oper- 
ation of the decision to the present case as it 
stands upon the pleadings. 

. The practice in this district has al.ways 
sanctioned a proceeding conjointly in rem 
and in personam in cases where the party was 
entitled to the public remedy. See the case 
of The Zenobia [Case No. 18,208], decided in 
this court in July, 1847. Betts, Adm. 20. 
Such it is believed is the common course of 
admii-alty courts in the United States. Abb. 
Shipp. 783, and note. This avoids multi- 
plicity of suits, and saves needless repetitions 
of proofs and discussions, because the same 
facts, and between the same parties, must be 
in contestation in each action. In the in- 
stance of seamen suing for wages, the same 
libel was allowed to pray the arrest and con- 
demnation of the vessel, etc., etc., and pro- 
cess and a decree against the master and 
owner, to satisfy the wages in arrear. The 
like result is obtained in the English admi- 
ralty, by compelling the parties chargeable 
personally to come into the suit in rem, and 
give their absolute appearance. This sub- 
jects them and their sureties to satisfy th& 



MERCHANT (Case No. 9,434) 



[17 Fed. Cas. page 34] 



decree of the court (The St. Johan, 1 Hagg. 
Adm. 334), and is equivalent Ijo an arrest and 
decree in pei-sonam. In this case, according- 
ly, the proceeding in personam is not to be 
regarded as an independent action, subject 
to the rules which would govern it in that 
form, but as auxiliary and concomitant to 
the suit in rem for wages, which must then 
be conducted in the name of both parties, and 
may have also the advantage of a personal 
decree at the same time. 

But it is argued that, in this point of view, 
the libellants had no authority to unite the 
owner and master with the vessel; rule 13 
of the supreme court, declaring that, "in all 
suits for mariners' wages, the libellants may 
proceed against the ship, freight, and mas- 
ter, or against the owner and master alone 
in personam." Although the question of who 
may be responsible to a demand is one of 
general jurisprudence, yet the form and the 
arrangement of process by which the obliga- 
tion is to be enforced, is mattei* of practice. 
And, according to the provisions of the act 
of congress of August 23, 1842, the supreme 
court is vested with authority to impose on 
inferior courts an absolute law in this re- 
spect (5 Stat. 518, § 6), and the court, under 
that power having proceeded to regulate this 
subject-matter, their regulation must be re- 
garded complete and exclusive, iuhibiting 
what it does not allow, as well as governing 
what is fixed by positive appointment. Gib- 
bons V. Ogden, 1 Wheat [14 U. S.] 1. The 
remedy, therefore, in admiralty, must l>e in 
conformity to the direction of the supreme 
court rules; and rule 13, must, I apprehend, 
be accepted as having determined this point, 
whether regarded as matter of practice or 
pleading, by designating the methods in which 
this remedy is to be pursued, and thus also 
excluding all others. At least, it limits the 
scope of actions in rem and personam con- 
jointly, when prosecuted for the recovery of 
wages, to the vessel, freight, and master, de- 
ferring the remedy in personam to a separate 
suit, where the owner is made a pai-ty. It is 
difficult to perceive the policy which induced 
this change of practice, or why the owner is 
not as aptly connected with the vessel as the 
master, in a proceeding invoiviug their com- 
mon liability, particularly when that of the 
owner is primary and coupled with an inter- 
est, whilst that of the master is only inci- 
dental to his office. That this distinction of 
actions is, however, considerately made, is 
obvious from rules 12, 14^17, and I feel con- 
strained to say, that suitors are by force of 
rule 13, now interdicted from blending an ac- 
tion against the owner personally with one 
against the vessel, for the recovery of wages. 
The second exception must, accordingly, be 
allowed in favor of the respondents. 

The third exception is overruled. The two 
seamen can rightfully join in a prosecution 
for wages, and each is entitled to unite with 
his demand other claims in his behalf, being 
liens on the vessel. This exception is not ex- 



tended to the joinder of the master and own- 
er with the proceeding in rem. The excep- 
tion, however, raises the general questiou 
whether the libellants can proceed jointly 
against the master and owner, in personam, 
for the demands put forth by the libel. Clear- 
ly, at common law, paities must show a com- 
mon interest in the subject-matter of the suit, 
to be enabled to prosecute it in their joint 
names. It is not sufficient that their respec- 
tive claims are of the same character or kind, 
upon contracts express or implied, liens or 
oOier liabilities; but it must furthermore ap- 
pear that each plaintifE is entitled to a com- 
mon share in the recoveiT. 1 Ohit. PI. 8. 
The same is the case in equity, and a de- 
muiTer will lie for multifariousness for join- 
ing parties who have distinct interests. Edw. 
Parties, 10; Story, Eq. PL § 279; Yeaton v. 
Lenox, 8 Pet. [38 U. S.] 123. The civil law 
does not seem to have laid down rules in re- 
lation merely to parties uniting in an action, 
although it did regulate the joinder of dif- 
ferent causes of action in one suit; usually 
prohibiting the union of remedies which 
were dissimilar in kind (24 Poth. Pand. 368; 
Dig. lib. 50, tit. 17, art. 431; Wood, Civ. Law, 
372), but permitting to be embraced, in one 
libel, demands arising from different sources, 
as from personal obligation, hypothecation, 
&c. Code, lib. 7, tit 40. Nor do I find that 
the practice of ecclesiastical courts made pro- 
visions specifically, respecting omitting or 
bringing into suits a multiplicity of parties. 
2 Chit. Gen. Prac. 481-489. 

The principles and doctrines of the gen- 
eral law ought, accordingly, to be applied to 
proceedings in admiralty, ex contractu, so far 
as they govern methods of pleading. This 
is clearly so, as to the essential components 
of a libel, plea or exception; and the con- 
venience and usefulness of conformity, in 
the structure of proceedings in the different 
courts, is a persuasive reason for adhering to 
the well-defined and understood course of 
other courts, in the pleadings in admiralty, 
and would induce the court to be readily 
guided by those rules, when not infringing 
any principle or object of the remedies ob- 
taining here. In this view of the subject I 
am inclined to think actions in personam in 
admiralty ex contractu et & diverso intuitu, 
must be governed by the niles applicable to 
them in other courts in respect to the com- 
petency of parties to unite in their prosecu- 
tion; and that the present case is clearly 
one in which such joinder could not be allow- 
ed, if the suits had been against the respond- 
ents solely. In actions in tort, the rule is 
different. American Ins. Co. v. Johnson 
[Case No. 303]; The Amiable Nancy [Id. 331]; 
same ease, 3 Wheat [16 U. S.] 546. 

I do not intend in this case, to decide that 
the crews of sea-going vessels must sever in 
actions for their wages earned on a common 
voyage; or that parties whose rights spring 
out of a common cause of action must do so; 
but shall leave these questions to be disposed 
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of as tliey may arise. But engagements for 
services on boax'd river ciuft navigating be- 
tween ports of this state, and for different 
periods, and at different wages, onglit not to 
be distinguislied in the modes of prosecution 
in tliis court against parties personally, from 
like suits la the courts of law. Questions 
have been raised and argued, upon the im- 
port and effect of the supreme court rules 12, 
14r-17; but, as they do not bear upon the 
points now decided further than has been al- 
i*eady noticed, I shall forbear any remark up- 
on them, other than to say that a remedy for 
supplies or materials furnished the vessel 
cannot be had against the master and owner, 
in connection with the vessel, but only 
against^ne of them. Rule 12. 

The decision of the court upon the excep- 
tions is; (1) That these libellants cannot 
maintain a joint action, in personam, solely 
upon the matter set forth in the libel. (2) 
That the libel is maintainable against the 
vessel in rem, in behalf of both parties, and 
that a decree may be taken for wages against 
both the vessel and master- (3) That no re- 
covery or decree can be had in this form of 
the action agamst the owner. (4) That John- 
son can have a decree for supplies, &c., 
against the vessel, and against either the 
master or owner at his election, but not 
against both. 

Decree to be entered accordingly. 



Case OTo. 9,435. 

The MEBCHANT. 

ACOSTA et al. v. The MERCHANT. 

[4 Adm. Rec. 544.] 

District Court, S. D. Florida. Dec. 9, 1851. 

S.u:.vAGE— Amodxt — United States Mails. 

[A schooner laden with rice, and carrying the 
United States mails, went upon Pacific Reef, 
and became a total loss. Two small vessels, 
carrying 22 men, saved the mails, ?900 worth 
of cargo, $7,760 in specie, and three hundred 
and fifty dollars worth of surveying instruments, 
and carried them 150 miles into port. It ap- 
peared that the specie and surveyins: instruments 
could have been landed by the schooner's boats 
on a barren island near by. Sdd, that the sal- 
vors should be allowed 40 per cent, on the cargo, 
<3 per cent, on the specie, and 15 i)er cent, on 5ie 
surveyors' instrumerts; but there could be no 
allowance for the mails, as they could not be 
sold for salvage.] 

[This was a libel in rem by Manuel Acosta 
and others against the cargo and materials of 
the schooner Merchant for salvag,e.] 

Samuel J. Douglas, for libellants. 
Wm. R. Haekley, for respondent. 

MARVIN, District Judge. The principal 
facts in this case may be briefly stated as 
follows: The schooner Merchant, from 
Charleston, laden with rice, and having on 
board the Key West, Havana, and California 
mails, in the night of the 27th of November, 
ran ashore on that part of the Florida Reef 



known as the Pacific Reef, situated near 
.Cape Florida, and about one hundred and 
fifty miles from this port, and, soon after 
striking, bilged, filled with water, and be- 
came a total loss. In the morning the smack 
I. A. Latham (JIanuel Acosta, master), of 
the burthen of 63 tons, and carrying a crew 
of 7 men, and the sloop Texas (Wm. H. Beth- 
el, master), of 97 tons and 15 men, both en- 
gaged in the business of wrecking, arrived 
at the wreck, and at the request of the mas- 
ter, C. W. Westendorff, took on board their 
vessels the mails, the passengers, their bag- 
gage, and the materials of the vessel, and so 
much of the cargo as could be got, and as 
was worth saving, and brought them to this 
port On their anival, they delivered the 
mails to the agent of the contractor, to be for- 
warded. The cargo and the materials have 
been sold, producing the sum of $935.87. The 
Merchant had also on board $7,760 in specie, 
and three boxes of suiTeying instruments 
belonging to the United States, and then in 
the care of Mr. Totten, a passenger of the 
coast survey, and valued at $350. The specie 
and surveying instruments were brought to 
this port by the libellants. 

It is very evident, that the cargo and ma- 
terials saved would have been wholly lost but 
for the services of the salvors. As to these, 
I think forty per cent, of the amoimt sales 
is a reasonable salvage to be allowed the 
libellants. It makes $382.34. 

It is equally clear, that the mails, the spe- 
cie, and the surveying instruments were in 
no considerable peril of loss; for Captain 
Westendorfif could have removed these to the 
land, in his boats; and without doubt would 
have done so had not the assistance of the 
libellants been offered. But had he removed 
them to the shore, they would still have been 
one hundred and fifty miles from any port, 
or from any place where they could be used, 
or made available to any practical purpose,— 
They would have been on a barren island, 
and to have removed them to this or any 
other port would have required a vessel, and 
he had none at his command, nor could one 
be procured, but by waiting for the arrival 
of some wrecking vessel cruising on the 
coast. Under these circumstances, I think 
the libellants have rendered to the owners of 
this property a vei-y substantial and real 
service, that ought to be reasonably rewarded. 
The facts and circumstances fully considered, 
I think six per cent, upon the specie, or $465.- 
60, and fifteen per cent., or $52.50, upon the 
value of the boxes of insti-uments, will be a 
reasonable compensation for the service ren- 
dered. The aggregate of these sums is $900.- 
44; and allowing the one-half thereof to the 
owners of the wrecking vessels, and dividing 
the residue among the men the share of each 
will be about fifteen dollars. 

In making this decision, I have allowed 
nothing to the salvors for their services in 
bringing the United States mails to this port. 
Under the circumstances, this was a valuable 



MERCHANT (Case No. 9,436) 



[17 Fed. Cas. page 36]. 



and important service; but it would Tje un- 
equal and unjust to increase the amount of 
the salvage upon the cargo and materials and 
upon the specie in order to compensate the 
salvors for this service; for this would he in 
effect to take the money of the owners or 
underwriters of this property to pay a claim 
they are in no manner liable for. Although 
the property of the United States is no more 
exempt from the payment of salvage than 
that of an individual, and in like manner 
may, in general (with exceptions founded on 
public policy), be retained by the salvor, or 
sold by order of the court for the payment 
of salvage, yet the mails of the United States 
cannot be considei'ed or treated in this regard 
as property or as liable to detention or sale. 
The mail bags may perhaps be considered as 
property, but not their contents; and both, 
upon principles of public policy, would be 
exempted from detention or sale, upon a 
claim of salvage. In the present case, I 
think justice demands, that a moderate and 
reasonable sum should be paid the libellants 
for their services in taking the mails from 
the wreck, and bringing them to this port. 
But this court has no means by which to 
make such compensation. 

It is ordered, adjudged, and decreed: That 
the libellants have, recover and receive in 
fuU compensation for their services in sav- 
ing the cargo and materials of the schooner 
Merchant as by them alleged forty per cent. 
($382.34) upon the amount sales thereof; and 
that they recover and receive six per cent. 
(.?465.60) for their services in bringing the 
specie to this port, and fifteen per cent. 
(.?52.50) upon the value of the boxes of in- 
struments for like services; and that, upon 
the payment thereof and their proper propor- 
tion of costs, the marshal restore said spe- 
cie and boxes of instruments to the claim- 
ants, for and on account of whom it may 
concern. That the clerk, in taxing the costs 
in this case, charge each species of property 
with the wharfage, storage, or other charges 
properly belonging to it; and that he appor- 
tion the costs in this suit between the dif- 
ferent claimants or species of property, ac- 
cording to their respective value or amounts, 
and charge each species with its proper 
amount thereof. 



Case No, 9,436. 

The MERCHANT. 

[4 Blatchf. .105,] i 

Circuit Court, S. D. New York. Sept. 25, 1857- 

Appeal — Libel Dismissed — For Wamt of Prose- 
cution — Final Decree — Remedy. 

1. No appeal lies to this court from a decree ot 
a district court, in admiralty, dismissing a libel 
in rem for want of prosecution. 

[Followed in The Delaware, 33 Fed. 589.] 

1 [Reported by Hon. Samuel Blatchford. Dis- 
trict -Judge, and hare reprinted by permission.] 



2. Such a decree is not final, or conclusive of 
the subject-matter of the litigation between the 
parties. 

3. The remedy of the aggrieved party is to 
bring a fresh suit. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel of information, in rem, 
filed in the district court, by the United 
States, against the schooner Merchant and 
her cargo, to forfeit them, on the ground that 
the vessel was fitted out and equipped with 
the intent to engage in the slave trade. It 
was filed on the 21st of April, 1857, and the 
vessel and cargo were taken into the cus- 
tody of the marshal, on the 23d of the same 
month. Vincent Beiro intervened, and claim- 
ed title to the cargo, and put in an answer to 
the libel. Thomas Carltn also intervened, 
claiming title to the vessel, and put in an an- 
swer. On the 12th of May, the proctor for 
the libellants obtained an order for leave to 
amend the libel. This amendment was filed 
on the 21st of the same month. The cause 
was placed on the calendar, and, at a stated 
term of the district court, held on the 5th of 
June, it was eaUed in its order for hearing, 
by the proctors for the claimants. The proc- 
tor for the libellants declining to proceed in 
the cause, his default was entered, and the 
libel was dismissed. The proctor for the li- 
bellants, however, stipulating that he would 
proceed and try the cause on the next Wednes- 
day, and that, in case of failure, a decree 
dismissing the libel might be entered, and the 
proctors for the claimants consenting, the 
cause was ordered to be restored to its place 
on the calendar. At a stated term of the 
court, held on the 18th of June, the cause 
was again regularly called on the calendar 
for hearing by the proctors for the claim- 
ants. The proctor for the libellants again 
declined to proceed, and moved a postpone- 
ment, which motion was resisted. The court 
refused to postpone the cause, and an order 
was entered, agi-eeably to the terms of the 
previous or'der dismissing the libel for want 
of prosecution. [Case unreported.] There- 
upon an appeal was taken to this court by 
the libellants, A motion was now made by 
the proctors for the daimants to dismiss the 
appeal for want of jurisdiction, upon the 
ground that the order or decree of the court 
below dismissing the libel, was not a final 
decree, 

John McKeon, Dist Atty., for libellants. 
Charles Donohue, for claimants. 

NELSON. Circuit Justice. By the 30tb 
rule of the supreme court, in admiralty, it is 
provided, that if, in any admiralty suit, the 
libellant shall not appear and prosecute his 
suit according to the course and orders of 
the court, he shall be deemed in default and 
contumacy, and the court may, upon the ap- 
plication of the defendant, pronounce the suit 
to be deserted, and the same may be dis- 
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missed, witli costs; and, by tlie 40tli rule, 
that the court may, in its discretion, upon the 
motion of the defendant and the payment of 
costs, rescind the decree in any suit in which 
the decree may have been against the libel- 
lant for contumacy and default, and grant a 
rehearing, at any time within ten days after 
the decree has been entered, the defendant 
submitting to such further orders and terms 
as the court may direct The proceedings in 
the coui-t below, in this case, on the refusal 
of the proctor for the libellants to prosecute 
his suit, were, as I understand them, taken, 
substantially, in accordance with the practice 
prescribed by the 39th rule, and are analo- 
gous to those in a common law court, where 
the plaintiff is non-prossed for not prosecut- 
ing a cause there, as required by the rules 
and practice of that court The decree or 
judgment in such cases is not a final decree, 
and is not the subject of an appeal or writ 
of error, unless such a review is specially 
provided for by law. The remedy of the 
party, if he fails to procure the order of dis- 
missal to be set aside, and the cause to be 
remstated in court, is to bring a fresh suit 
The order or decree of dismissal is not final, 
or conclusive of the subject-matter of the liti- 
gation between the parties. 

In the case before me, if I should entei-tain 
the appeal and reverse the order of the court 
dismissing the libel, I could not remit the 
proceeduags to the court below, and direct 
that court to proceed in the cause, as I pos- 
sess no such power; and, if I should retain 
the cause, and undertake to hear it in this 
court I should be usurping the jurisdiction 
of the district court, which has exclusive orig- 
inal cognizance in all such cases. It would 
be purely the exercise of original jurisdiction 
in a case in admiralty. I am satisfied, there- 
fore, that I have no jurisdiction in the case, 
and that the appeal must be dismissed. 



Case M'o. 9,437. 

MERCHANT et al. v. LEWIS. 

[1 Bond, 172.] 1 

Circuit Court S. D. Ohio. Dec. Term, 1857. 

Patents — Infringement — Costs — Verdict — 
Triple Damages — Discretiox of Court. 

1. Under section 14 of the patent act of 1836 
[5 Stat. 123], which provides substantially that 
where a verdict is rendered for an infringement 
of a patent right it shall be competent for the 
court to render judgment for any sum not exceed- 
ing three times the amount of the verdict as the 
circumstances of the case may require, with 
costs, the right of the plaintiff for costs follows 
from a verdict" in his favor for any amount of 
damage, whether nominal or compensatory, and 
without any reference to the action of the court 
in adjudging an increase of damages. 

2. The discretion given to the court by said 
section was clearly to meet the case of a willful 
and aggravated violation of a patent right, in 
which the jury had failed to do full justice to the 
plaintiffs. 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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[This was an action by Merchaut and 
Humphrey against James Lewis to recover 
damages for the infringement of letters pat- 
ent granted to Zebulon and Austin Parker, 
Oct 19, 1829.] 

Lee & Fisher, for plaintiffs. - ,, 

Corwin & Probasco, for defendant 

OPINION OF THE COURT. This is an ac- 
tion to recover damages for an infringement 
of the exclusive right of the plaintiffs to the 
improved water-wheel, patented b^-- Zebulon 
and Austin Parker. Upon the trial, the jury 
returned a verdict against the defendant for 
five dollars; and judgment has been entered 
on the verdict, including full costs. The de- 
fendant has filed a motion for a retaxation, 
on the ground that a verdict in a patent case 
for nominal damages does not entitle the 
plaintiff to costs. The decision of the ques- 
tion presented on this motion depends wholly 
on the construction to be given to section 
14 of the patent act of 1836 (5 Stat 123), which 
provides in substance that where a verdict is 
rendered for an infringement of a patent 
right, it shall be competent for the coui-t to 
render judgment for any sum not exceeding 
three times the amount of the verdict, as the 
circumstances of the ease may require, with 
costs. 

It is insisted by the counsel for the defend- 
ant, that under the section referred to, the 
plaintiffs can not recover costs, except in 
cases where the damages found by a jury have 
been trebled by the court This would seem 
to be an exceedingly technical consti'uetion of 
the statute, not required by its phraseology, 
and obviously in conflict with its intention. 
The right of the plaintiff to costs follows from 
a verdict in his favor for any amount of dam- 
ages, whether nominal or compensatory, and 
without any reference to the action of the 
court in adjudging an increase of damages. 
The discretion given to the court was clearly 
to meet the case of a willful and aggravated 
violation of a patent right, in which the juiT 
had failed to do full justice to the plaintiff'. 
In such a case costs are awarded; but there 
is nothing to negative the plaintiffs' right 
to recover them, if the court should refuse to 
exercise the discretion which the statute con- 
fers. A verdict for damages, whatever may 
be the amount, implies that the defendant 
has been a wrong-doer in the unauthorized 
use of the plaintiff's exclusive right under 
his patent; and such a verdict will carry 
costs. It is not a just inference, in a patent 
right case, that because nominal damages are 
found by the jury, the action is necessarily 
frivolous or vexatious. It happens, not un- 
frequently, that the owner of a patent is com- 
pelled, for the protection of his rights, to sue 
for an infringement, under circumstances in 
which he neither seeks to recover nor asserts 
a right to anyj;hing beyond mere nominal 
damages. This may be necessary for the es- 
tablishment of his patent, and to prevent in- 
fringements. And, as by the legislation of 
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congress, the circuit courts of the United 
States have exclusive jurisdiction in patent 
cases, it would be a great hardship if he 
were subjected to the costs in thus asserting 
his legal rights. 

It may also be remarked, in answer to the 
views urged by the defendant's counsel, that 
if sustainable it would result that costs 
against a defendant could not be recovered in 
any patent case where the verdict was less 
than five hundred dollars, unless the court, in 
its discretion, should treble the damages 
found by the jury. Such a construction 
would most injuriously affect the rights of 
many meritorious patentees, and would be in 
opposition to the spirit and design of the 
patent laws. The case referred to by counsel, 
Kneass v. Schuylkill Bank [Case No. 7,876], 
in which it was ruled that costs were not re- 
coverable by the plaintiff in a patent case, 
unless the judgment amounted to five hun- 
dred dollars, arose under the patent act of 
1793 [1 Stat. 318]. By section 5 of that act 
the rule of damages was three times the price 
for which the thing patented was usually 
sold or licensed; but there was no provision 
giving the plaintiff a right to costs. The 
court held that as the statute did not give 
costs, they could not be recovered unless the 
judgment was for five hundred dollars or 
upward. Then, by the provision of section 20 
of the judiciary act of 1789 [1 Stat. 83], the 
plaintiff was entitled to full costs. The mo- 
tion for a retaxation is therefore overruled. 

[For other cases involving this patent, see note 
to Parker v. Hatfield. Case No. 10,736.] 



MERCHANT (BUTTER v.). See Case No. 
12,179. 



CaseNo. 9,438. 

MERCHANTS' & MANUFACTURERS' 
BANK V. STAFFORD NAT. BANK. 

[M Conn. 564.] 

District Court, D. Connecticut May, 1877. 

Banks asd Banking — Negligence in Collecting 
Dka FT— Liability of Bank. 

[A draft payable at sight was left with plaintiff 
bank for collection, which forwarded it to defend- 
ant bank with instructions to return without pro- 
test if not accepted or paid. Defendant promptly 
presented the draft, and the drawee said he 
would look up the matter. Defendant bank then 
mislaid the draft, and did nothing further for 
several weeks. Immediately after presentation 
of the draft the drawee wrote the drawers that 
It was paid; and his letter being shown to 
plaintiff bank, it thereupon paid to the drawers 
the amount of the draft. The drawee subse- 
quently ascertained that he owed the drawer 
nothing, and the draft was not paid. Edd, that 
defendant bank was guilty of negligence in not 
immediately notifying plaintiff as to the state 
of affairs, and was therefore liable for the 
amount of plaintiff's loss, it appearing that the 
drawers had no visible property from which 
the amount could be made by legal proceedings.] 

At law. 
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SHIPMAN, District Judge. This is an ac- 
tion of assumpsit to recover damages for the 
alleged breach of contract by the defendants 
in not collecting a draft which was forward- 
ed to them for collection and for non-compli- 
ance with their undertaking as collecting 
agents. The action was tried by the comt, 
both parties having by written stipulation 
vraived a trial by jury. The facts which 
were found to have been proved on the trial 
are as follows: Both parties to the suit are 
national banking associations. S. Folsom '& 
Co., of Detroit, Michigan, endorsed and de- 
livered for coUection, on August 30th, 1876, to 
the plaintiffs, a bank in Detroit, said Folsom 
& Co.'s draft of that date for $500 upon 
Julius Converse, treasurer of the Mineml 
Springs Manuf'g Co., payable at sight to the 
order of the drawers, at the Stafford National 
Bank. On the same day the plaintiffs for- 
warded said draft to the defendant corpora- 
tion, endorsed, "Pay R. S. Hicks, cashier, or 
order, for collection," and attached to the 
draft the following notice: "If not accepted 
or paid, return without protest" The draft 
was enclosed in a letter to the defendants' 
cashier, of which the following is the material 
portion: "I enclose for collection and remit- 
tance to the Merchants' Natl. Bank, N. Y., for 
our account Retm-n at once, if not paid. 
Yours truly, F. W. Hayes, Cashier. No pro- 
test ?oOO." The letter and draft were re- 
ceived by the defendants on September 1st or 
2nd, who presented it for acceptance to the 
drawee prior to September 4th. He replied he 
would look up his account and inform the 
cashier in regard to payment Mr. Converse, 
as treasurer, was also advised by the drawpi ;? 
by letter of Aug. 30th, that such a draft had 
been forwai-ded, and on Sept. 4th wi-ote thoin 
as follows; "The S500 draft has been re- 
ceived and paid. Don't draw any more. The 
oalauce that may be due§ on what you have 
brought, if any, we will remit for when we 
get your full account" Upon the receipt of 
this letter on the afternoon of Sept. 5th the 
drawers showed it to the plaintiffs, who, be- 
lieving, from its contents that tlie draft had 
been duly paid to the defendants, paid the 
drawers $500, less $1.25 charges of collection. 
Mr. Converse was also president of the de- 
fendant corporation, which fact was known to 
the plauitift's. After Sept. 4th air. Converse 
wrote S. Folsom & Co, making inquiries in 
regard to items of their account which were 
not understood. Not hearing from them, or 
not receiving satisfactory replies, he began 
to investigate the account, and ascertained 
that he had overpaid them ?300, not including 
the $500 draft. When he commenced this in- 
vestigation he did not know that the draft had 
not been paid by the defendants. Meanwhile 
the draft had been mislaid in the defendants' 
bank, and had escaped the attention of the 
cashier, whf had no further conversation with 
Mr. Converse on the subject until Sept. 22nd. 
On that day Mr. Converse directed the cashier 
to return the di-aft unpaid, who accordingly on 
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September 22d wiote to the plaintiffs for tlie 
first time on the subject of the draft and re- 
■ turned it unpaid. The plaintiffs thereupon de- 
manded repayment from S. Folsom & Ck)., 
which was refused. Folsom & Co. are sol- 
vent, and ordinarily pay their bills, but a 
judgment against them cannot be collected 
from any visible property without difficulty. 
If the defendants had written the plaintiffs on 
or prior to Sept. 4th that the draft had not 
then been paid, the defendants would not 
have paid Folsom. & Co. The amount of the 
draft has never been paid to the defendants, 
and no part of the sum has ever been repaid 
to the plaintiffs. 

The prhiciples of law which I deem to be 
applicable to the case- upon the foregoing facts, 
are as follows: The relation which the de- 
fendants sustained to the plaintiffs was that 
of an agent who has undertaken with his prin- 
cipal upon sufficient consideration to perform 
a certain duty. The general duty of an agent 
who receives for collection a biU of exchange 
is to use due diligence in presenting the same 
for acceptance, and in presenting it for pay- 
ment, if it has been accepted, and to give the 
holders and other parties to the paper, by the 
nest day's post, the notices of dishonor re- 
quired by law in case acceptance or pay- 
ment is refused, and to give to his principal 
any special notice which is required by the 
terms of the instioictions to the agent, or of 
the contract which the agent has entered into 
with his principal. The agent is also re- 
quired to protest, in case of non-acceptance, 
or non-payment, if protest is not forbidden, 
and to send the protest to the holder. Walker 
v. Bank of New York, 5 Seld. [9 N. Y.] 582; 
Hamilton v. Cunningham [Case No. 5,978J. 
The special instructions which were given in 
this case to the defendants, which instruc- 
tions by the acceptance of the agency they 
undertook to observe in substance, were as 
foUows: The draft was not to be protested, 
but was to be returned at once to the plaintiffs 
if not paid; if paid, the amount was to be re- 
mitted to a specified bank In the city of New 
York. It thus became the duty of the de- 
fendants to present the} draft for acceptance 
and if acceptance was refused, or payment 
was not made (no days of grace being allow- 
ed in this state upon sight drafts) to return 
the draft at once, or to notify the plaintiffs 
of the delay in payment The draft was re- 
ceived on Sept. 1st or 2nd. It was promptly 
presented for acceptance, but without any for- 
mal acceptance so far as the defendants were 
aware. No further conamimication was had 
with the drawer, and the draft was mislaid 
until Sept 22nd, when for the first time any 
information was given to the plaintiffs. The 
defendants do not seem to have appreciated 



the duties which devolved upon them by rea- 
son of the agency. They were manifestly 
guilty of laches, and, it is not denied that a 
collecting agent may recover from his agent 
the loss which the former has sustained by 
reason of the laches of the latter. Commer- 
cial Bank v. Union Bank, 11 N. Y. 203. 

The important question however in this case 
is as to the amount of damages which were 
sustained by the plaintiffs in consequence of 
the defendants' neglect The agent by neg- 
lecting any part of his duty does not necessari- 
ly become responsible for the whole debt. 
The damages are not necessarily commensu- 
rate with the amount of the draft, which has 
been remitted for collection. "A person acting 
on commission, who by his misconduct has 
brought loss upon his principal, is responsible 
to the precise extent of the loss produced by 
that misconduct" Hamilton v. Cunningham, 
supra; Van Wart v. WooUey, 3 Barn. & C. 
439, Moody & M. 520. In this case the pay- 
ment was made by the plaintiffs upon the 
strength of the drawee's letter of Sept. 4th, 
and I have been in some doubt, the payment 
to Folsom & Co. having been made in reliance 
upon the drawee's assertion that the draft had 
been paid, whether the defendants, although 
liable for the non-performance of their duty, 
were liable for the full amount which was 
paid to Folsom & Co. But the duty of the de- 
fendants was to return the draft at once if 
not paid, or inform the remitter of the delay 
in paj-ment If the defendants' cashier had 
discharged his duty, and had informed the 
plaintiffs of the non-payment, no injury would 
have aca-ued to the plaintiffs, who would 
have been seasonably advised of the mistake 
of the drawee. 

Furthermore, if the defendants had promptly 
performed their duty, and obtained an an- 
swer to their demand of payment the draft 
would either have been paid on September 
4th, for the drawee was apparently then 
ready to pay, or on the same day they would 
have notified the plaintiffs of non-payment. 
In either ease no loss would have been sus- 
tained by the plamtiffs. Although Folsom & 
Co. are liable to the plaintiffs for the amount 
of money which they paid through mistake 
of fact, which amount was not actually due 
to Folsom & Co. from the drawee (Bank of 
Orleans v. Smith, 3 Hill, 560; Wingate v. 
Mechanics' Bank, 10 Pa. St 104; East Had- 
dam Bank v. Scovil, 12 Com. 303); yet the loss 
having actually occurred to the plaintiffs 
through the laches- of the defendants, and the 
amount of that loss having been ascertained, 
the plaintiffs may look also to the defendants 
for satisfaction. Judgment should be enter- 
ed in favor of the plaintiffs for §498.75, and 
interest from Sept. 5th, 1876. 
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Case No. 9,439. 

MERCHANTS' & MANUFACTURERS' 
NAT. BANK v. WHEELER. 

[13 Blatebf. 218; i 3 Cent. Law J. 13; 22 Int 
Rev. Rec. 42.] 

Circuit Court, S. D. New York. Dec. 21, 1875. 

Rgmovai. of Causes— At IVhat Term — Pleadings 

Necessaht. 

1. Under section 3 of tlie act of March 3d, 
1875 (18 Stat, 471), whieli requires the applica- 
tion to the state court for the removal of a cause 
into the circuit court of the United States, to be 
made "before or at the term at which said cause 
could be first tried," the term referred to is a 
term occurrinjr after the passage of the act, and 
not a term before such passage. 

[Approved in Crane v. Reeder, Case No. 3,356; 
Meyer v. Delaware R. Const. Co., 100 U. S. 
473; Woolridge v. McKenna, 8 Fed. 666; 
Re Iowa & M. Const. Co., 10 ITed. 405.] 

2. Where an action at law removed under said 
act is at issue when removed, no other or dif- 
ferent pleadings are necessary than those in the 
state court, 

[This was an action by the Merchants' & 
Manufacturers' National Bank against George 
M. Wheeler. Heard on motion to remand 
cause to the state court.] 

StiUman K. Wightman, for plaintiffs. 
Thomas M. Wheeler, for defendant. 

JOHNSON, Circuit Judge. The defend- 
ant's first application to remove the cause 
seems to have been abandoned on account of 
defects supposed to exist in the papers pre- 
sented to the state court. The subsequent 
application, which is to be regarded as made 
on the 27th of April, 1875, avoided the defects 
of the papei-s used on the prior application. 
The rule being now settled, that the applica- 
tion, if suflacient, by law is effectual to re- 
move the cause, however it may be disposed 
of by the state court, the question now is 
whether the defendant was in time under 
the act of March 3d, 1875 (18 Stat. 470). The 
act was passed after the commencement of 
the March circuit, and the application was 
made during the succeeding circuit term, and 
before the actual trial of the cause. If, 
therefore, the statute means, by the phrase 
"before or at the term at which said cause 
could be first ti'ied," a term occurring after 
the passage of the act, then, beyond question, 
the application was in time. That such is 
the meaning of the statute many considera- 
tions concur to prove. The act defines anew 
the jurisdiction of the circuit courts, making 
it substantially as extensive as the constitu- 
tion permits, excepting eases wher'e the su- 
preme court has original jurisdiction. It 
then proceeds to declare, in substance, that 
every civil suit of which original jurisdiction 
might be taken by the circuit court, shall, if 
brought in a state court, be removable into 
the circuit court, whether then pending or 
thereafter brought This is the grant of au- 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



thority, and it defines the subjects on which 
it is to operate, as all suits, pending or to be 
brought. All are to be removable. What 
follows is merely detail as to the manner in 
which the power is to be exercised. It 
should receive a construction in harmony 
with the grant of power. By section 3, the 
party seeking a removal, is to apply "before 
or at the term at which said cause could be 
first tried." If this is taken to mean a term 
which occurred before the passage of the law, 
it to that extent renders nugatory the pro- 
vision making all suits removable, and ex- 
cludes from the privilege that large number 
of cases in which a term at which the cause 
could be tried had previously passed by. 
There is no reason for such a distinction, and 
the clause should be construed to relate to a 
term occuning after the act in question be- 
came a law. The question has been exam- 
ined and decided in the same way by Judge 
Swing, of the Southern district of Ohio, in 
Andrews v. Garrett [Case No. 375]. 

I consider this cause as removed to this 
court according to law, and the motion to 
remand it should be denied. 

A motion is also made to set aside, as ir- 
regular, a rule entered .in the common I'ule 
book, on the defendant's motion, requiring 
the plaintiffs to file and serve a copy of the 
declaratioo, or be non-prossed. The cause 
was at issue in the state court, and a copy of 
the record there had been entered in the cir- 
cuit court, as the statute requires, and then 
the statute goes on to prescribe, that, "the 
said copy being entered, as aforesaid, in said 
circuit court of the United States, the cause 
shall then proceed in the same manner as if 
it had been originally commenced in the said 
circuit court" As the mode of pleading in 
this state is the same in the United States 
courts as in the state courts, in actions other 
than in equity or admiralty, by force of sec- 
tion 914 of the Revised Statutes, no other or 
different pleadings were necessary than those 
in the state court, and the mle entered was, 
therefore, irregular. Lewis v. Gould [Case 
No. 8,324]. 

These rules must, on the plaintiffs' motion, 
be set aside. 
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Case IsTo. 9,441. 

In re MERCHANTS' INS. GO. 

13 Biss. 162; 6 N. B. R. 43; 4 Ghi. Leg. News, 
73; 20 Pittsb. Leg. J. 32.] i 

District Court, N. D. Illinois. Dec, 1871. 

Bakkruftcy — Act of — State Proceedings in 

Insolvenot — Jurisdiction Exclusive — Dutt 

IN Insolvency — Payments Theueapteb. 

1. A fire insurance company is clearly within 
the scope and provisions of the bankrupt law [of 
1867 (14 Stat 517)]. 

2. The appointment by a state court of a re- 
ceiver to take possession of the property and 
assets of the corporation is "a taking on legal 
process" within tlie meaning of the thirty-ninth 
section of the bankrupt act. 

3. It is not a valid objection to the jurisdiction 
of this court that the proceedings in the state 
court were in accordance with a general stattite 
of the state, and part of its organic law, and that 
the state court had first obtained jurisdiction of 
the parties and subject-matter. Such a construc- 
tion would effectually defeat the operation of the 
bankrupt law. 

[Cited in Re Safe-Deposit & Savings Inst, 
Case No. 12,211; Re New Amsterdam Fire 
Ins. Co., Id. 10,140.] 

4. Nor is it a valid objection that the state 
statute under which the proceedings were insti- 
tuted is not an insolvent law. If tlie fact of in- 
solvency exists, and the corporation is within 
the provisions of the bankrupt law, this court has 
exclusive jurisdiction, and the fact that the 
state law does not purport to relieve the bank- 
rupt from his debts, cannot be urged as a reason 
why the state court should hold the assets and 
administer the estate. 

[Cited in Re Brinkman, Case No. 1,884.] 

5. Though the proceedings in the state court 
may have been within its powers and jurisdic- 
tion, yet when the fact of bankruptcy intervenes 
the exclusive jurisdiction of this court attaches. 

[Cited in Re Safe-Deposit & Savings Inst., 
Case No. 12,211; Re Green Pond R. Co., Id. 
5,786; Re Hathorn, Id. 6,214.] 

6. When the corporation found itself insol- 
vent, it should have at once filed a voluntary 
petition in bankruptcy; and failure so to do, 
and acquiescence in the proceedings against it 
by the state court, is itself an act of bankruptcy. 

7. The payment by the corporation, wben 
actually insolvent, of the rent necessary to pre- 
serve a valuable lease, is an act of bankruptcy; 
and although such payment was judicious, and 
made in good faith, and such an act as would 
have been authorized by this court, these fafts 
do not change the character of the act under the 
law. 

In bankruptcy. The petitioning creditor in 
this case, the Singer Manufacturing Company, 
filed a petition in bankiniptey against the 
Merchants' Insurance Company, on an indebt- 
edness upon a policy of insurance issued by 
the latter company, upon wMeh loss was sus- 
tained on the 9tb of October, 1871, and the 
chief act of bankruptcy alleged is that said 
insurance company, being insolvent, did on 
the 6th day of November, 1871, suffer its 
property to be taken on legal process, under 
•certain proceedings instituted by the attorney 
i ^ 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 20 Pittsb. Leg. 
J. 32, contains only a partial report] 



general of Illinois, in the circuit court of Cook 
county, pm-suant to the twenty-third section 
of the statute of that state approved March 
nth, 1869, entitled, "An act to incorporate 
and govern fire and marine insurance compa- 
nies, etc." The answer of the insurance com- 
pany admitted the substantial facts aUeged 
in the petition, and submitted to the court 
whether those facts constitute an act of bank- 
i-uptey within the meaning of the law. 

Eldrldge & Tourtellotte, for petitioner. 
McCagg, Fuller & Culver, for respondent. 

Before DRTJMMOND, Circuit Judge, and 
BLODGETT, District Judge. 

BLODGETT, District Judge. The respond- 
ent is a corporation, created under a special 
charter granted by the legislature of Illinois 
in 1861, and since 1863 np to about the 6th 
of November last, said company has been en- 
gaged in doing a fire and marine Insurance 
business, pursuant to the powers granted in 
its act of incorporation, having its principal 
office in the city of Chicago. By reason of 
tlie losses sustained by said company from 
the great fire which occurred in this city on 
the 9th of October last, said company be- 
came insolvent, and on the 31st of October 
last the people of the state of Illinois, by the 
attorney general of the state, filed their bill 
of complaint in the circuit court of Cook 
county, pursuant to the 23d section of the 
general insurance law of this state, alleging 
in substance that said company had become 
insolvent and unable to pay its liabilities, 
and that its assets were insufficient to justify 
the continuance of said company in business, 
and praying that said corporation might be 
dissolved, and that a receiver be appointed 
to take charge of Its assets; and on the 6th 
of November last the officers of said com- 
pany, fearing that judgments might be ob- 
tained in certain suits then pending against 
the company, and the plaintiffs in such suits 
thereby obtain an undue preference ovei" oth- 
er creditors, consented to the appointment of 
a receiver by said court in accordance with 
said bill, and W. E. Doggett, Esq., was ac- 
cordingly appointed such receiver, and the 
company has since delivered over to him all 
its assets and property. No charge of willful 
or intended fraud is brought against the cor- 
poration or Its officers, it being conceded that 
its officers and managers are among the most 
upright and capable of our citizens, and that 
the present insolvency of the company re- 
sults from circumstances beyond the conti'ol 
of those in charge of its affairs. 

Upon these admitted facts we are called 
upon to adjudicate. There can be no doubt, 
or at least we have none, that this corpora- 
tion Is one of that class of corporations In- 
tended to be within the scope and provisions 
of the general bankrupt law. The 37th sec- 
tion declares that "the provisions of this act 
shall apply to all moneyed business or com- 
mercial corporations and joint stock com- 
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panies." The business of msurance, for the 
carrying on of which this company was in- 
corporated and in which it has been engaged, 
is clearly included within the definitions giv- 
en by the statute. 

The object and intent of the general bant- 
rupt law is to place the administration of the 
affairs of insolvent persons and corpora- 
tions exclusively under the jurisdiction of 
the federal courts sitting as courts of bank- 
ruptcy; and the enactment of the general 
bankrupt law now in force suspended all 
actions and proceedings imder state insolvent 
laws. Com. v. O'Hara [6 Phila. 402]; Perry 
V. Langley [Case No. 11,006]; Van Nostrand 
V. Carr [30 Md. 128]; Martin v. Berry [37 
Cal. 208]. 

It also seems clear to us that the appoint- 
ment of a receiver by the state court to take 
possession of the property and assets of the 
person, firm, or corporation, and apply the 
same to the payment of debts, is a "taking 
on legal process," within the meaning of the 
8th clause of the 39th section of the bank- 
rupt act The receiver of a court of chan- 
cery is its executive oflBcer, as much so, to 
all intents and purposes, as a sheriff of a 
court of law; and the goods or property in 
his hands are as much in the custody of the 
lawas if levied upon under an execution or at- 
tachment. Indeed, the purpose for which 
the receiver in this case takes the property is 
the same as that of a sheriff in makmg his 
levy, except that the scope of the receiver's 
warrant is more comprehensive, he being re- 
quii-ed to pay all debts, while the sheriff only 
seeks the payment of the specific debt men- 
tioned in his execution or attachment. 

Although I am not aware that this par- 
ticular point has ever before been raised In 
this court, it has often been decided else- 
where. 

But it is objected that the proceedings in 
the state court here complained of being in ac- 
cordance with a genei-al statute of this state 
and part of the organic law by which the 
respondent exists, and being predicated main- 
ly upon the resei*ved right of the state to 
protect its citizens against irresponsible in- 
surance companies, and the state court hav- 
ing acquired jurisdiction of the parties and 
subject-matter, this court cannot now inter- 
fere as a bankrupt court and take charge of 
and administer the assets in question, al- 
though the insolvency of the respondent is 
fully conceded. 

It seems enough to suggest, in answer to 
this position, that if correct, any state could 
effectually defeat the operation of any bank- 
rupt law passed by congress by simply pro- 
viding that any person or corporation, if 
deemed insolvent or incapable of doing busi- 
ness by a state officer, might, under the pow- 
er of exercising and enforcing police regula- 
tions or enactments by the states, be wound 
up, and its assets administered upon, in the 
state courts, notwithstanding such person or 
corporation might be insolvent and guilty of 



all the acts of bankruptcy provided for in the 
general bankrupt law. 

It is further urged that the proceeding in 
question does not come within the terms of 
the banki-upt act, because the state law un- 
der which it is instituted is not an insolvent 
law inasmuch as it does not purport to dis- 
charge the debtor from its liabilities; but 
we fail to perceive how the treatment the 
debtor may receive at the hands of the state 
court can avail to sustain that court's control 
over the assets. If the fact of insolvency 
exists and the person or coi-poration is withip 
the provisions of the bankrupt law, the fed- 
eral courts sitting in bankruptcy have ex- 
clusive jurisdiction of his property, and the 
fact that a state law does not purport or at- 
tempt to relieve the debtor from his debts 
cannot, it seems to us, be urged as a reason 
why the state court should hold the assets 
and administer them after proper proceedings 
in bankruptcy have been instituted in the 
federal courts. 

We might further answer this objection by 
the suggestion that a discharge of an insur- 
ance company's liabilities under this state 
statute and proceedings in the state courts 
would be, in the nature of things, superfluous 
and unnecessary, for the reason that the 
main object of the proceeding is to forfeit 
the charter and franchises of the corporation, 
and why assume to discharge from further 
liability a debtor whose legal entity is to be 
dissolved? If its coi-porate existence is to 
be terminated it matters little what becomes 
of its unpaid balances. 

It also seems clear to us that in so far as a 
state law attempts to administer on the ef- 
fects of an insolvent debtor and distribute 
them among creditors, it is to all intents and 
purposes an insolvent law, although it may 
not authorize a discharge of the debtor from 
further liability on its debts. 

We have no doubt that the proceeding in 
the state court to forfeit the charter and cor- 
porate franchises of this company is entirely 
valid and within the powers and jurisdiction 
of that court, perhaps exclusively so. The 
state having created the corpoi-ation may un- 
doubtedly dissolve it in its own way, con- 
sistent with the terms of the grant. 

The fallacy of the respondent's argument 
seems to us to consist in the assumption that 
because the state court had jurisdiction for 
the dissolution of the corporation, it can 
therefore hold jurisdiction under all circum- 
stances for the distribution of the assets. 
If the fact of insolvency had not existed, 
and no act of bankruptcy had been com- 
mitted, the state court would probably have 
had the right to administer the assets if once 
within its control, as an incident to the prin- 
cipal object to the proceeding which was the 
dissolution of the corporation. But, as before 
stated, when insolvency, or other facts, inter- 
vene so as to make the debtor a proper sub- 
ject for the operation of the bankrupt act, the 
exclusive jurisdiction of the bankrupt court 
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attaches, and the state court and those acting 
under its mandate must surrender the control 
of the assets, whatever may be the final de- 
cree In regard to the continuance of the cor- 
poration. When the corporation found itself 
insolvent, or was certified to he insolvent by 
the state auditor, acting under the state law, 
and proceedings were instituted for the dis- 
solution of the corporation and the admin- 
istration of its assets, it was the duty of the 
coi-poration at once to voluntarily file its peti- 
tion to be adjudged a bankrupt in the federal 
court, and its failure to do so, and its ac- 
quiescence ia the proceedings by which its 
assets were placed under the control of the 
state court, is in itself an act. of bankruptcy. 
This is not a case of concun*ent jurisdic- 
tion between the state and federal courts. 
In all cases where the state and federal 
courts have concurrent jurisdiction, the court 
which first obtains control of the parties and 
property by judicial proceedings will retain 
it, and the authorities cited by the counsel 
from the 8th Howard, and later cases, are full 
in point, but we conceive they do not apply 
to this case, inasmuch as this court has ex- 
elusive jurisdiction in cases of bankruptcy. 
In our view, then, the admitted facts show 
the respondent guilty of the act of bank- 
ruptcy charged in the petition, and nothing 
in the proceedings had before the state court 
tends to oust this court of its jurisdiction 
and authority to adjudicate the respondent a 
bankrupt. 

The precise steps by which the ofiicers of 
this court shall hereafter obtain possession 
of the assets of the bankrupt need not now be 
indicated, as the action of this court in that 
regard wUl be governed by cii'cumstances as 
they may hereafter arise. 

In thus announcing our conclusions, we do 
not consider that we are adopting any new 
rule, or making even a new application of 
an old one, as the pathway we are treading 
appears to us to be well beaten by precedents 
and authority. Nor should we have taken 
pains to so fully state our views but for the 
fact that the overwhelming calamity which 
befel this city on the 9th of October last, 
brought financial ruin upon a large number 
of insurance companies doing business here, 
and makes it seem desirable that a tolerably 
full exposition should be given of the law 
governing the rights and duties of insurers 
and insiu-ed. 

It Is also proper to add that the petition in 
this case charges a further act of bankruptcy 
—in that said insurance company, on or 
about the 31st day of October last, being then 
insolvent, paid one of its creditors in full, 
• thereby giving such creditor a preference 
over other creditors. And it is admitted in 
the answer that after the company became 
insolvent a large sum of money fell due one 
Tuthill King for rent of the lot on which 
the company had erected a valuable building; 
and as this lease was deemed a valuable as- 
set, and would be forfeited unless the rent 



was paid at maturity, the company paid the 
same, deeming that it was thereby subserving 
the best interests of its creditors. 

We have no doubt but what the admitted 
facts" applicable to this charge make out a 
technical act of bankruptcy. But no stress 
was laid upon it in the argument, as all par- 
ties seemed desirous of a decision upon the 
other charges. 

The expenditure complained of seems to 
have been judicious and made in good faith, 
and this court would probably, on the facts 
stated, have authorized it, but this does not 
change the character of the act under the 
law. 

It was undoubtedly a preference, and as 
such, a technical act of bankruptcy. An order 
of adjudication will be entered as prayed in 
the petition. 

Suffering property to be taken under an order 
of the state court, appointing a receiver in an 
action instituted by the attorney general of the 
state to dissolve tiie corporation, is an act of 
bankruptcy. In re Wasliington Marine Ins. Co. 
[Case No. 17,246]. 
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In re MERCHANTS' INS. CO. 

[6 Biss. 252.] 1 

District Court, N. D. Illinois. Dec, 1874. 

Baxkruptct — Meeting of Creditors — Notice — 
AcTiox op — Rules of Proceeding — As- 
signee's AccoDNTS— Extra Allowance. 

1. A notice to creditors that a meeting would 
be held at a specified time and place for the 
purposes named in the 27th section of the bank- 
rupt act [of 1867 (14 Stat 529)], and that a final 
dividend would be declared, is a sufficient notice 
to authorize such meeting to make a final dispo- 
sition of the estate. 

2. Where the assignee's accounts and vouchers 
have been filed with the register, a reasonable 
time before such final meeting, the meetin? may 
by vote properly dispense with the reading of 
them, and the exhibition of the vouchers, nor 
have individual creditors the right then to insist 
upon such reading or exhibition. 

3. In the absence of specific provisions of law 
on any point, creditors* meetings are properly 
guided by the rules and usages of parliamentary 
bodies. 

4. A creditors' meeting has no power over the 
accounts or fees of the assignee, but if the reg- 
ister submits them to such a meeting, their ac- 
tion will be regarded by the register and court, 
unless there exist grave reasons to the con- 
trary. 

5. The register has no authority to allow an 
extra compensation to the assignee, even after 
a vote by the creditors' meeting. The proper 
practice is to applv to the court for such extra 
allowance previous to the final meeting. 

In bankruptcy. 

W. H. Sisson, for objectors. 

Bennett, Eretzinger & Veeder, for assignee, 

BLODGETT. District Judge. At the re- 
quest of W. H. Sisson and J. N. Witherell, 

1 [Reported by Josiah H. Bissell, Esq., and 
here -reprinted by permission.] 
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H. N. Hibbard, Esq., one of the registers of 
this court, to whom this case is referred, has 
certified to the court twelve questions touch- 
ing the powers and duties of the register in 
the conduct of creditors' meetings. I do not 
propose to answer th^e questions seriatim, 
as they all practically relate to a few points 
of practice stated in different phases, and 
several of the questions seem to be purely 
speculative, and no direct or categorical an- 
swer is deemed necessary for a solution of 
the points raised in the case. 

On the first of October last, an order of 
court was duly entered on the application of 
the assignee for a general meeting of the 
creditors of the bankrupt to be held before 
Jlr. Hibbard, register, on the second day of 
November last, for the purposes named in the 
27th and 28th sections of the bankrupt law. 
Due notice of the time, place and pux*pose of 
the meeting was given by the assignee, and 
the notice also stated that at said meeting a 
final dividend would be declared. The as- 
signee reported to the meeting an account of 
his receipts and expenditures as such as- 
signee, but on motion of ilr. Sisson, the meet- 
ing adjourned to the 24th of November, and 
the assignee was directed by the register to 
prepare and file in the register's office on or 
before the 16th of November, a full itemized 
account of his receipts and' payments, for the 
purpose of being examined by the creditors. 
The assignee, in pursuance of said order, did, 
on the 16th of November, file said itemized 
account, with the register, verified by oath, 
and the vouchers pertaining thereto, and the 
same remained in tlie register's office until 
the day to which said meeting was adjourned, 
subject to the inspection of all persons in- 
terested. The adjourned meeting was held, 
pursuant to adjournment, on the 24th of No- 
vember, but was not attended by a majority 
in number and amount of all the creditors 
who had proved their debts. At this meeting 
the itemized account of the assignee was pro- 
duced and the items for assignee's services, 
amounting in the aggregate to the sum of 
$10,500, discussed by the creditors present, 
that being the only element of the assignee's 
account to which any exception seems to have 
been taken. After the matter had been fully 
discussed, the register, for the purpose of ob- 
taining the sense of the creditors present, 
upon the charges of the assignee, submitted 
to the meeting a motion made by a creditor, 
to the effect that the accounts and charges 
of the assignee as presented be approved, to 
which action of the register in the submis- 
sion of said motion to the meeting, Mr. Sis- 
son and Mr. Witherell objected; but, notwith- 
standing their objections, the register put the 
motion to the meeting, and the same was 
passed by a large majority of the creditors 
present. Said Sisson then insisting that he 

had had no time to examine the assignee's 
account, the meeting was again adjourned 
until the 27th of November. On the 27th a 
further meeting Avas held, pursuant to ad- 



journment, at which meeting the assignee 
commenced to read his itemized account, 
whereupon Mr. Sisson moved that the vouch- 
er for each item of said account should be 
produced and exhibited to the meeting by the 
assignee. It was then stated that the vouch- 
ers numbered over 8,500, which statement 
was conceded to be substantially true. Some 
of the creditox's present then objected to Mr. 
Sisson's motion, on the ground that he had 
had ample time for the examination of the 
accounts and vouchers, and that one adjourn- 
ment had been had expressly for the purpose 
of enabling him to examine said accounts, 
and that he had made such examination; and 
it was claimed that Mr. Sisson should point 
out or indicate the items of the account to 
which he objected. Mr. Sisson refusing to 
specify any particular item of the account as 
objectionable, and insisting on the reading 
of the account and vouchers in detail, a mo- 
tion was made to dispense with the reading 
and approve the accounts of the assignee, in- 
cluding his charges for fees and expenses, 
which, although objected and excepted to by 
Mr. Sisson and Mr. "Witherell, was put to the 
meeting by the register and almost unani- 
mously adopted; after which proceedings the 
register audited and approved said assignee's 
account, except as to the charges for registei-'s 
fees, the register having examined said ac- 
count and vouchers and satisfied himself of 
its correctness. 

To this action of the register in submitting 
to the meeting these various motions for ap- 
proving the assignee's charges for fees and 
expenses, and dispensing with the reading of 
the accounts and vouchers, and approving the 
same against the objections of Mr. Sisson and 
Mr. Witherell, they except, and request the 
opinion of the court as to the regularity of 
tliese proceedings. 

The order of court calling this meeting di- 
rected it to be held for the puiposes of a final 
dividend. The notice of the assignee seems 
to have stated tliat the meeting would be held 
for the ptu^oses named in section 27 of the 
bankrupt law, instead of stating that it would 
be held for the purposes named in sections 27 
and 2S; but it also stated that a final divi- 
dend would be declared, and as all creditors 
must be presumed to have known that this 
was not the first dividend meeting, it seems 
to me the business of making a final dis- 
position of the affairs of the estate and de- 
claring a final dividend was properly and le- 
gally before the meeting. One of the prelim- 
inaries to the making of such dividend, is the 
auditing of the assignee's account. The law 
and rules devolve the duty of passing and 
auditing the assignee's account upon the reg- 
ister, and the uniform practice by the register 
of this court has been to submit the assignee's 
accounts to the creditors' meeting for exam- 
ination, discussion, explanation and approval 
before the same was audited, a practice which 
has always seemed to me eminently just and 
fair toward all parties interested. Perhaps 
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l>y the strict letter of the law the assignee's 
accounts need not he submitted to the credit- 
ors' meeting before auditing, but there can 
certainly he no harm in it, and I am not dis- 
posed to change the practice in that regard. 
The creditors are entitled, before the as- 
signee's accounts are finally approved, to a 
full examination of the same, and there seems 
no occasion so appropriate as the duly called 
dividend meetings for such examination and 
discussion. In this case the account present- 
ed on the first assembly of the creditors pur- 
suant to this call does not seem to have been 
in sti'ict compliance with the rules, at least 
on objection being made an itemized account 
with all Touchei-s was ordered to be filed by 
the 16th of November in the register's office, 
and the meeting was adjourned until the 24th. 
The account and vouchers were filed within 
the time limited, and all creditors had oppor- 
tunity to examine the same as fully as they 
chose for the eight days intervening before 
the adjourned meeting was held, and some 
creditoi"S appear to have availed themselves 
of their privilege. The account was a very 
long one, involving the collection and dis- 
bursement of over $oOO,000, and the admin- 
istration and winding up of the affairs of one 
of the largest insumnce companies ■ existing 
In this city at the time of the great fire. The 
vouchers were necessarily numerous. 

The only items specifically objected to by 
any creditor were those charged by the as- 
signee for his own compensation, and no one 
objected to these except Messi-s. Sisson and 
Witherell. At the first meeting this item 
was discussed, and after discussion, a motion 
\\ as made that the meeting approve the charge 
and the register took the vote of the creditors 
present or represented at the meeting on the 
question. 

The meeting, also, on motion dispensed witli 
the reading . of the assignee's account and 
vouchers in detail, although Mr. Sisson and 
Mr. Witherell insisted upon such reading. I 
can see no irregularity in this. Neither the 
bankmpt law nor the rules under it, nor the 
usages of parliamentary bodies, by which 
creditors' meetings are properly guided, in 
the absence of specific provisions of law on 
any point, require that the entii-e body of cred- 
itors attending a meeting, shall sit and hear 
read the report and accounts of the assignee, 
unless they choose to do so, to gratify the 
whim or caprice of one or two creditors. If 
the majority of those present at the meeting 
see fit to dispense witn the reading they can 
undoubtedly do so. Ample opportunity 
should he given all creditors to examine and 
object to the assignee's accounts, but that 
does not require that those who do not wish 
to make such examination, or have already 
made it to their own satisfaction, should sit 
through a creditors' meeting to hear those 
accoimts read in detail. 

In this case the only objection which took 
any specific form, or v/as even worthy of at- 
tention, was in regard to the items for as- 



signee's fees and chai'ges, and it was pecu- 
liarly appropriate that the register shoxild 
take the views of the creditors present or 
represented as to ijhose items. Not that he or 
the court was necessarily to be governed by 
the vote in finally passing the assignee's ac- 
counts. Yet the item being large and it be- 
ing presumable that many of the creditors 
had information in regard to the nature and 
value of the assignee's services, their judg- 
ment on the question is certainly of weight, 
and the expression of a large majority should 
not, except for grave reasons, be overiTiled. 

When there is a majority in value of the 
creditors of an estate present, the action of 
the meeting, or of a majority of .such a meet- 
ing, should be as far as possible regarded 
in any matter resting in the discretion of the 
court on register, such as the allowing of ex- 
tra compensation to the assignee. The pass- 
ing of the general accounts of the assignee 
and settling his fees as allowed by law are. 
however, matters with which the creditors' 
meeting has nothing to do except so far as 
the register sees fit to submit them to the 
meeting for advice or information. Nor does 
it make any difference whether there is a ma- 
jority in number or value of the creditors 
present or represented at such meeting. It 
is just as proper to take the sense of those 
present on any of these questions as if all 
were present. The meeting is a legal 
meeting, and what is done by those present 
is as binding as if all the creditors were pres- 
ent. Neither a minority nor majority can 
audit the assignee's accounts; that is the 
duty of the register. 

The real grievance, if I properly under- 
stand these proceedings and objections, con- 
sists in the fadt that the assignee charged 
$2,500 more than his legal fees, and the reg- 
ister, after said charge had been approved by 
the creditors present, approved the account 
including this item. 

By the 27th and 28th sections of the bank- 
rupt law, assignees besides being allowed cer- 
tain specific fees may be allowed a reason- 
able compensation for their seiTices in the 
discretion of the court. This allowance of 
extra compensation is no part of the duty of 
the creditors' meeting nor of the register, but 
is to be allowed by the com*t in the exercise 
of its judicial discretion in view of the nature 
of the duties performed by the assignee and 
the degree of compensation he has ah'eady re- 
ceived from the regular fees. But for the pur- 
pose of determining the propriety of such an 
allowance, it is eminently proper that the 
question of its fah-ness should be, if practi- 
cable, submitted to the creditors in some 
form. If It is charged into his general ac- 
count which creditors have had an opportuni- 
ty to examine, and no objections are made, 
or if submitted to a creditors' meeting and 
sanctioned by an almost unanimous vote of 
the creditors present, such action would have 
great weight with me in determining the pro- 
priety and amount of the allowance, and If the 
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meeting was largely attended I should con- 
sider the Yote in favor of the allowance al- 
most potential. 

The certificate in this case shows that the 
register allowed and audited the assignee's 
entire claim after taking the vote of the meet- 
ing. In this I think he erred. The proper 
practice I think would be where an assignee 
claims extra allowance for him to apply to 
the court for such allowance previous to the 
final meeting, and the court, on hearing the 
application, can allow such amount as the 
facts justify, which would then he properly 
chargeable as an item in the assignee's ac- 
count to be reported to the meeting and audit- 
ed by the register. 

The practice, however, in this district has 
heretofore been to submit the entire claim of 
the assignee to the creditors at the final meet- 
ing, and if approved by a majority, the reg- 
ister passed the account without submitting 
it to the court. I do not intend by what I 
have said to disturb any settlements of as- 
signee's accounts which have been made and 
passed unchallenged, but only to indicate a 
practice for the future, and to say that In this 
case leave win be given the assignee to pre- 
sent his claim for extra allowance at any 
time before the dividend is paid. 



Case Wo. 9,443. 

MERCHAXTS' INS. CO. v. McCARTNEY. 

[1 Lowell, 447; 1 12 Int. Rev. Rec. 122.] 

Circuit Court, D. Massachusetts. May Term, 
1870. 

Taxes — On Incomes — Bank Dividends — Acouued 

BEFORE Passage of Act,— Assessed 

AS Capital. 

1. An insurance company being a stockholder 
in a bank received a dividend from the bank, 
three-tenths of which, was made out of profits 
accumulated before the passage of the first act 
for collecting internal revenue, and seven-tenths 
from profits acquired afterwards. The bank 
more than five years before this case was tried 
had paid the revenue tax on the seven-tenths and 
denied a liability to taxation for the three-tenths, 
and it had never been enforced. Held, the three- 
tenths was capital and not liable to assessment 
as income under Act June 30, 1864, § IIG, etc., 
13 Stat. 281. 

2. The seven-tenths having been once assessed 
to the hank could not be again assessed to the 
insurance company. 

The plaintiffs owned stock in the SufEolk 
bank, and as such stockholders received §115,- 
200 as their share of an extra dividend de- 
clared by the bank January 3, 1865; of which 
they carried the fifteen thousand, odd, to 
their surplus fund, and declared a dividend 
among their own stockholders of the remain- 
der. Of the dividend declared by the bank, 
about three-tenths consisted of profits laid 
aside before the passage of the first internal 
revenue law, and of profits of sales of real 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



estate bought before that time; and on the 
remaining seven-tenths the bank paid a tax 
of five per cent to the government, but denied 
their liability for the three-tenths, and it had 
never been exacted of them. The defendant 
[W. H. McCartney, collector] collected of the 
plaintiffs against their protest a tax of. five 
per cent upon the w^hole sum so received by 
them, and the question presented by the 
agreed facts here was whether such tax was 
lawfully assessed. 

S. Baitlett and F. "W. Palfrey, for plaintiffs. 
J. G. Ropes, Asst. Dist. Atty., for defendant. 

LOWELL, District Judge. The revenue act 
under which this assessment was made is 
that of June 30, 1864, and especially sections 
116-121, 13 Stat 281, etc. 

Section 120, p. 283, levies the duty on all 
dividends thereafter declared due as part of 
the eax-nings, income, or gains of any insur- 
ance company, and on all undistributed sum 
or sums made or added during the year to 
their surplus or contingent funds. In other 
words, it assesses the net annual income or 
gains of such corporations, whether they 
choose to divide them or to add them to their 
funds. And it provides in section 117 that 
in estimating the annual gains, profits, or in- 
come of any person there shall be deducted 
the income derived from dividends on shares 
in banks, &c., which shall have been assessed 
to and the tax paid by the corporations. And 
in section 121 that when any dividend is 
made which includes any part of the surplus 
or contingent fund of any bank, insurance 
company, &e., on which a duty has been paid, 
the amount of duty so paid on the fund may 
be deducted from the duty on the dividends. 

The plaintiffs contend that no part of the 
dividend paid them by the bank was liable 
to assessment in their hands, because, as to 
the three-tenths, it was not income, and as 
to the seven-tenths Jt had already paid the 
tax. 

As to the three-tenths it seems to me to 
have been a division of capital, a return to 
the plaintiffs in money of a part of the prop- 
erty which was already in their ownership as 
capital stock when the first tax act was pass- 
ed. If the Suffolk bank had been wholly 
wound up, and had retui-ned to its stockhold- 
ers the exact value of their shares in money, 
having made no profits since the passage of 
the original act, this sum of money could not 
be taxed as income, gains, or profits; and so 
of a part. If the plaintiffs on receiving the 
money chose to divide it among their own 
stockholders, still it is not a dividend out of 
gains and profits, nor out of the surplus 
funds, because the surplus funds that are 
taxable, are those which are or have been 
made out of profits, since the passage of the 
act. This view appears to have been acqui- 
esced in by the government, for they have 
neglected for some five years to enforce the op 
posite construction against the bank; and if 
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this money was capital in the hands of the 
banlc it was still capital when it reached the 
stoekhoiaers. The tax is assessed on the bank 
for convenience, but is intended to be, in ef- 
fect, a tax on the shareholders; and if the 
latter be not assessable for the income tax it 
cannot be levied on the corporation. Rail- 
road Co. V. Jackson, 7 Wall. [74 U. S.] 262. 

There is more difficulty in that part of the 
case which relates to the seven-tenths. The 
plaintiff corporation is bound to pay on its 
net "income earnings or gains," whether di- 
vided or added to its funds, and so the argu- 
ment must apply equally to the sum divided 
and to that carried to the surplus fund, it 
being admitted that it was not needed to pay 
losses or expenses [in their own business; 
because it appears that the whole of it has 
been appropriated eitlier to the dividend or 
the surplus fund. And this was assumed by 
both sides at the argument.] 2 So the question 
simply is: Does such a dividend on which the 
tax has once been paid form part of the in- 
come of the plaintiffs in the sense of section 
120? It is not exempted by the proviso of 
section 121, above cited, for that merely 
means that if a corporation has once paid the 
tax on its gains when turned over to the sur- 
plus fund it shall not pay again when it di- 
vides that fund. 

It is equally clear that sections 116 and 117 
do not refer to the incomes of corporations, 
because the mode of assessment, the exemp- 
tions of six hundred dollars rent of home- 
stead, &e., and the increasing rate of tax on 
larger and larger incomes, are all incompati- 
ble with such a reference. 

The real point seems to me to be whether in 
estimating the income of a corporation we 
are to take the analogy of section 117. For 
instance, in relation to the three-tenths which 
I have held to be capital, I have in fact fol- 
lowed the rule of section 117, though I did 
not refer to that section because it seemed 
to me the result was the same upon any fair 
meaning of the word income. Now supposing 
the question were whether interest on gov- 
ernment bonds, or interest accrued but not 
actually received, &c., is to be included in 
the income of a corporation, might we prop- 
erly refer to sections 116 and 117 to see what 
is income. After much reflection I am satis- 
fied that we are bound to make such a refer- 
ence, and to take those sections as our guide 
in ascertaining the meaning of income in the 
statute. The general intent of the legislatm-e 
not to tax incomes twice is clear, and so is 
the injustice of such taxation; but my de- 
cision rests mainly on this: The intent of 
congress was to tax the income of the share- 
holders of the Suffolk bank by a tax levied 
directly upon the bank. The income of these 
plaintiffs has been so taxed. I am not ready 
to believe that it was intended that the same 
income should be again returned to the gov- 
ernment for a new taxation, merely because 
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it passed through another corporation before 
reaching the individual owners. 

This conclusion I should reach, I think, 
without aid from section 117, and although 
that section contained no express exemption. 
But when I find that exemption it strengthens 
the argument because it shows what the law 
regards as taxable income. It was argued 
that this net dividend must be income be- 
cause the statute of 1865 (13 Stat 479) re- 
quires tliat such a dividend shall be return- 
ed as income. But the same law declares that 
the tax which has been paid on such a divi- 
dend shall be deducted from the tax that 
would otherwise be assessed on the share- 
holder's income. It was required to be re- 
turned because it ought to be counted in as- 
certaining the aggregate income, which as 
the law then stood, was assessable at a higher 
rate than five per cent if it exceeded five 
thousand dollars. That amendment was pass- 
ed some two months after this tax was as- 
sessed, and if the argument be goqd that 
such dividends are income since that time be- 
cause of the amendment, I see not w^y it 
does not hold equally good to take them out 
of the income account before that act was 
passed, or to take them out of the class of 
assessable income if they have been once as- 
sessed. 

I do not base my judgment upon the grpund 
that the plaintiff corporation is a mere agent 
or trustee for its own shareholders in receiving 
and paying out this dividend. I do not under- 
stand that to be so in fact or in law. But 1 
do decide that the plaintiff corporation itself, 
as a shareholder in the Suffolk bank, is not 
bound to treat this dividend on which the 
income tax has been paid, as income liable 
to assessment again by the government, [and 
this] 2 whether it found it necessary to use 
the dividend in one way or another, [whether 
to pay taxes, expenses, or dividends. It is ex- 
empted from the income account. In accord- 
ance with the agreement of the parties, judg- 
ment is to be entered for the plaintiff for the 
full amount of $5,760 anu interest and costs.]2 



MERCHANTS' INS. CO. (PEELE v.). See 
Case No. 10,905. 
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MERCHANTS' INS. CO. v. SELLER. 
[1 Hunt, Mer. Mag. 521.] 
District Court, D. Massachusetts. 1839. 
Salvage— pRAnnuLENT Compact with Officers. 
[Money received from salvors by the officers 
of a wrecked vessel while the salved property 
was m their care, though given in charity, mav 
be recovered by the owners and insurers, the re- 
ceipt of such gift being incompatible with their 
duties.] 

[This was a libel in personam by the Mer- 
chants' Insurance Company of Boston and 
others against Asa Seller.] 

2 [From 12 Int. Rev. Rec. 122.] 
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Libel in behalf of tlie owners and insufers 
of the ship Bombay and cai-go, against Asa 
Seller, the first mate of that ship, to recover a 
sum of money alleged to hare been paid 
to him by the salvors of the vessel, which 
got on shore, and was carried into Key West 
in FebiTiaiy, 1838. The libel charged that 
,$1,000 was so paid to the captain, ?300 to tlie 
first mate, and $200 to the second mate; that 
it was paid in pursuance of a corrupt under- 
standing between the salvors and' officers, 
and with a view to influence the testimony 
of the latter, and to inflame the salvage, &c. 
The captain paid the amount received by 
him, when demanded by the agent of the 
insurei-s. The second mate, being out of the 
country, was not served with process, and 
the suit proceeded against the first mate 
alone. He tiled an answer, admitting the 
receipt of the money, but denying any fraud 
or agreement between him and the salvoi-s, 
and alleging that the money was given him 
from motives of compassion, and in considei-a- 
tion of his unfortunate condition. 

THE COURT gave judgment for the libel- 
ants, for the sum received by that oflleer, 
three hundred dollars and costs. The recep- 
tion of the alleged sums of money from the 
salvors, by the officers of the wrecked ship, 
under the circumstances in which the property 
committed to their charge was placed, was 
holden by THIO COURT to be altogether in 
excusable. The transaction was pronounced 
to be of novel and exceptional character; 
that, with the aspect of charity and benignant 
consideration, it placed the officers of the ship 
in a position in reference to the claims of 
salvage, then in controvei-sy, incompatible 
Avith their dutiful relations to the ship and 
cargo, and to ownei-s and underwriters. 



MERCHANTS' LOUISVILLE INS. CO. 
(WATERS v.). See Case No. 17,266. 

MERCHANTS' MUT. LIFE INS. CO. v. The 
RICHMOND. See Case No. 12,795. 

ilERCHANTS' NAT. BANK v. CHICAGO. 
See Case No. 14.374. 

MERCHANTS' NAT. BANK v. .TEFFERSON 
COUNTY. See Case No. 15,472. 



Case 'No. 9,445. 

MERCHANTS' NAT. BANK v. LITTLE 
ROCK. 

[5 Dill. 299.] 1 

Circuit Court, B. D. Arkansas. 1878.2 

Municipal Gorporatioxs— Liability ox Boxds 
— Illegal Scrip— Valid Debts. 

The city of Little Rock, in payment of valid 
debts against the city, issued bonds in the simili- 
tude of bank-bills, in violation of statutes of the 
state, one of which prohibited the making or 
receiving of such paper. Afterwards the city 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirmed in 98 U- S. 308.] 



called in and cancelled these illegal bonds, and 
issued in their place other bonds, which were 
unobjectionable in form: Jlcld, that the city 
was liable on these latter bonds to holders there- 
of who had not pprticipated in the issue of the 
illegal bonds, although they had notice of all 
the facts of the transaction. 

At law. 

Mr. McClure, for plaintifiC. 
Mr, Rose, for defendant. 
Before DILLON, Circuit Judge, and CALD- 
WELL, District Judge. 

DILLON, Circuit Judge (orally). This ac- 
tion is brought to recover on certain bonds 
of the city, numbered from 1 to 156, issued 
in 1874, under the,power conferred by sec- 
tion 3294, Gantt's Dig. There is also a com- 
mon count, based upon the same cause of 
action; and then another claim for an ac- 
count loiown as the "ledger" account, which 
is in the nature of an acknowledgment of 
the liability of the city under the ordinance 
of October 30th, 1874. 

It seems that the city, being indebted, and 
wanting to borrow money to pay such in- 
debtedness and defray the necessai-y cur- 
rent expenses of the city government, in 
January of 1867, by the action of its council, 
resolved to borrow the sum of $100,000, speci- 
fying that §50,000 was for the establishment 
of schools, and $50,000 for other purposes. 

Mr. Wassell, who was a member of the 
city council, testifies that at the time of the 
consideration of the question of the form in 
which the city could issue her obligations, 
this form of issuing the obligations of the 
city was deemed the most expedient— that 
is, to issue her obligations for money in the 
form of bonds. They could not, he said, is- 
sue money; they could, and did, issue bonds; 
and that they were advised by the city at- 
torney that they had the power to do so. 

The bonds which were isslied were issued 
in denominations of §1, $2, §5, $10, $20, $50, 
and $100. The bonds were engraved with 
vignette, on colored paper, and in form and 
appearance very nearly resembling the or- 
dinary greenback or bank-bill. The bonds in 
this form, purporting to be Little Rock city 
bonds, running for periods of from one to 
ten years, amounted, in the aggregate, to 
§100,000. 

Here is the form of the bond: "Ten years 
after date, the city of Little Rock will pay 
five dollars to bearer, with interest at the 
rate of eight per cent per annum at ma- 
turity. Little Rook, Arkansas, July 22d, 
1867." (Signed by the recorder and by the 
mayor.) 

These bonds were paid out by the city for 
vai'ious classes of ordinaiy indebtedness. A 
portion of this money was expended under 
the direction of the city council— $3,500 to 
pay for the lot on which stands the present 
city hall, and $17,500 for the erection of the 
present city hall; $6,000 went to pay over- 
due coupons on bonds issued by the city, 
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unaer legislative authority, in aid of the 
Memphis and Little Bock Railroad Com- 
pany; 54,000 to put up the Peatody school- 
house; ?6,000 was appropriated and -went 
to pay the interest on those Memphis bonds; 
$3,600 to grade aiarliham street; $2,000 for 
cvdvei-ts, and §5,000 and $2,000 for improve- 
ment of Ferry street; $2,000 to purchase 
cemetery grounds; $3,G00 for the fire de- 
partment; $8,000 for improving and extend- 
ing the public landings; $2,000 and $4,000 
for school sites; and from $1,500 to $1,700 
per month was paid out on audited claims 
against the city for police services, salaries 
of city oflicers, gas, etc. It was paid out to 
persons who were creditors of the city, for 
property sold to it, or for materials furnish- 
ed or labor performed for it 

The evidence shows— and it is undisputed— 
that when claims were allowed against the 
city by the council, a warrant was drawn 
on the tx*easurer of the city in the usual 
form, and when the warrant was presented 
to the treasurer what were called "Little 
Rock City Bonds," on bank-note paper, were 
paid out by the city on those warrants— the 
warrant being taken up and this paper given 
out in exchange for it. 

The city received it for taxes, in the pay- 
ment of licenses and other dues, and it pass- 
ed in and out of the city treasury frequently 
—if not generally put out again, it was re- 
Issued to some extent. 

The evidence further shows— and it is an 
undisputed fact— that this paper, for a long 
period, was a very considerable portion of 
the circulating medium of the city; it was 
taken In and paid out by the merchants, 
bankers, and others; and the Merchants' 
National Bank, of Little Bock, received a 
very large amount of it. Undoubtedly it Is 
true that a considerable portion of the bonds 
or claims sued on were for money of this 
character, termed "city bonds" or "city mon- 
ey," which the plaintiffs had received in the 
course of their business as bankers. The 
present plaintiff was' not connected original- 
ly with the issuing of this money by the 
city; it was not issued to advance any 
scheme of the plaintiff, nor for any consid- 
eration furnished by it, nor by its procure- 
ment; nor was the plaintiff in anywise con- 
nected with the inception of It. 

Afterwards the city council passed an or- 
dinance by which they invited the holders 
of this paper to bring it in for cancellation, 
agreeing to issue to them new obligations 
of the city for the amount of the principal 
of those city bonds and the accrued interest 
thereon. The evidence shows (it is undis- 
puted) that under that authority the present 
holders surrendered to the city the sum of 
$31,000, including accrued interest of $354.- 
22. They were cancelled and destroyed by 
the city; and In lieu of the amount of them 
then due, the city issued a like amount of 
bonds, to-wit, the bonds in this suit. The 
plaintiffs also had some other paper, which 
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they surrendered in like manner, and which 
was cancelled by the city, which acknowl- 
edged Its Indebtedness for the amount by 
giving plaintiff credit therefor on its ledger; 
and tijis is what is known as the "ledger 
account." The plaintiff shows that the new 
bonds were given for the principal and in- 
terest of the overdue bonds on bank-note 
paper, and the amount credited on the ledger 
account is for like bonds, and for which new 
bonds were not issued. 

The city of Little Bock defends against 
this action, ftnd its main defence is: The 
emission of these bonds in this form — on 
bank-note paper— and for the purposes in 
view (as it appears on their face that they 
were Issued and circulated as money), was 
in direct violation of the statutes of the state 
in that regard, and, therefore, that the bonds 
thus issued were illegal and void, and that 
the new bonds issued in lieu thereof were 
also illegal, void and without consideration, 
the Issuing of the original bonds having been 
in violation of the statutory provision, and, 
therefore, not imposing any legal obligation 
against the city. 

This defence makes It necessary to inquire 
into the legislation on this subject In this 
state, I will, however, state, in this con- 
nection, that the court finds that the Issuing 
of city bonds on bank-note paper, engraved 
with vignettes, in the similitude of green- 
backs or bank-l3ills, in the denominations of 
$1, $2, $5, $10, $20, $50, and $100 notes, in 
connection with the undisputed fact that 
they formed for a considerable period the 
local circulating medium of the city and 
community, in lieu of currency, establishes 
that such bonds were issued for the pur- 
pose of circulating as money, in violation of 
the statutes of the state In that regard. 
But It Is quite another question, and one not 
necessary to be decided In this case, wheth- 
er the statutes of the state in reference 
thereto, and the expositions thereof by the 
supreme court of the state, declare that the 
city would not be held responsible to the 
holders of such bonds issued in payment of 
legal claims duly passed upon. I think it 
Is better to refer to the legislation upon this 
subject chronologically, rather than in the 
order In which it is embodied in Gantt's 
Digest (chapter 19, p. 256). It would ap- 
pear from the acts, that the state of Ar- 
kansas has for a long time had a very pro- 
nounced and decisive policy against the is- 
sue, by persons or by private or public cor- 
porations, of paper designed to pass as a 
circulating medium; and no one can say 
but that, in the light of experience, it is a 
wise policy. 

The first act of the legislature upon the sub- 
ject appears in the Bevised Statutes of Ar- 
Jiansas of 1838 (page 674), It is entitled 'Trl- 
vate Notes," No title to this act is given, but 
the title may be seen in another act after- 
wards passed, which went into effect Febru- 
ary 14th, 1S3S (section 5 of the act entitled. 
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"Change Tickets"; c. 24, p. 175, Rev. St), and 
the title is in these words: 

"See. 5. The act passed at this session of 
the general assembly, entitled 'An act to pre- 
vent the circulation of private notes in this 
state,' approved November 25th, 1837, shall 
take effect and be in force from and after the 
1st day of March next." 

Tiiis first act, entitled ''Private Notes," was 
passed and approved November 25th, 1837, 
and went into effect on the 1st day of March, 
1838; and it is an important consideration, in 
order to understand the legislative intention, 
that the act entitled ''Change Tickets" was last 
passed, though first to go into effect. 

The first act, in its 1st section, provides as 
follows: "No person or persons, unauthor- 
ized by law, shall intentionally create or put 
in circulation, as a circulating medium, any 
note, bill, bond, cheek, or ticket purporting 
that any money or bank-notes will be paid to 
the receiver, holder, or bearer, or that it will 
be received in payment of debts, or to be used 
as a currency or medium of trade in lieu of 
money." 

The next section provides: "If any person 
or persons shall issue, put in circulation, sign, 
countersign, or endorse any such note, bill, 
bond, check, or ticket, he, she, or they so of- 
fending shall be indicted, and, being thereof 
convicted, shall be fined not less than $50 nor 
more than $300, and be imprisoned not es- 
eeeding twelve months." 

Section 3 it is important to consider: "If 
any person or company vend, pass, receive, or 
offer in payment any such note, bill, bond, 
cheek, or ticket, he, she, or they so offending 
shall forfeit the sum of $50, to be recovered by 
action of debt, with costs, to the use of any 
person who will sue for the same before any 
justice of the peace of the county in which the 
party offending may be found. 

Section 4: "The preceding section shall not 
affect any note issued by any bank authorized 
by law ii> the Uuited States, except notes for 
less sums than $5." 

Approved November 25th, 1837; in force 
March 1st, 1838. 

Now, it will be observed that corporations, 
private or public, are not mentioned in this 
act. By the 1st section, the terms of prohibi- 
tion are that no person or persons, imauthor- 
ized by law, shall issue or put in circulation 
this unauthorized currency. By section 21 of 
chapter 129 of the same Revised Statutes, it is 
provided that "when any subject matter, par- 
ty, or person is described or referred to by 
words importing the singular number or the 
masculine gender, several matters and per- 
sons, and females as well as males, and 
bodies corporate as well as individuals, shall 
be deemed to be included;" and by section 24 
of the same chapter it was further provided 
that, "for the purpose of construction, the Re- 
vised Statutes passed at the present session of 
the general assembly shall be deemed to have 
been passed on the same day, notwithstanding 
they may have been passed at different times. 



If any provisions of different statutes are re- 
pugnant to each other, that which shall have 
been last passed shall prevail, and so much of 
any prior provision as may be inconsistent 
with such last provision shall be deemed re- 
pealed thereby." 

In a case some years after, the question 
arose in the supreme court of the state as to 
whether the word person, as used in the act 
approved November 25th, 1837, included cor- 
porations and municipal corporations; and the 
supreme court, in the case of Van Home v. 
State, 5 Ark. 349, held that the word "person" 
did include corporations, public and private. 
If that is so, then we must hold this statute to 
read the same as though corporations had 
been expressly mentioned, for by construction 
the supreme court has incorporated the word 
"corporations" into the original statute; and 
when section 3 is read in the light of this con- 
struction, it provides not only if any person or 
persons, but also if any corporation or corpo- 
rations, pass, receive, or offer in payment any 
of this illegal money, they are liable to a pen- 
alty, to be recovered by any person suing for 
it. And if this statute were without any mod- 
ification, we have an interpretation by the su- 
preme court of the state that coi-porations of 
aU kinds, as well as private persons, are alike 
prohibited and liable to penalties; and not 
only to that effect, but the person who re- 
ceives the money, or offers it in payment, is 
also made criminally subject to a penalty; so, 
while this statute provides against any person 
who shall put out a dangerous medium of cii*- 
eulation, if the law was still unmodified there 
would be some ground to claim, if it should 
be violated (and, unfortunately, all laws are 
violated), that the person who received and 
the person who attempted to offer it in pay- 
ment were in pari delicto, for it is made crim- 
inal against him to Lssue it, it is equally made 
penal against you to receive it, and it is, there- 
fore, equally in violation of the general pur- 
pose of the law, and there would be no right 
to recover under this act as it originally 
stood. 

But before the session of the legislature 
closed, they passed another act (the act ap- 
proved February 14th, 1838), wliich, in terms, 
refers to the subject matter of the previous 
act, and modified it by discriminating in fa- 
vor of the person who holds the money in 
plain violation of the provisions of the law. 
[Rev. St 1838, p. 175.] It reads (section 1): 
"The holder or owner of any change ticket, 
bill, or small note, issued for the purpose of 
change or otherwise, shall have the right to 
sue the drawer, issuer, or endorser of such 
change ticket, bill or bills, or small note or 
notes, before any justice of the peace in this 
state;" allowing him to recover the money, 
contrary to the prohibition of the prior act 
"We must conclude that subsequent considera- 
tion convinced the legislature that it was bet- 
ter not to punish the innocent receiver. Now, 
there can be no doubt, upon the original stat- 
utes, that the supreme court of the state, in 
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Van Home v. State, was correct; nor is tliere 
any doubt that there is any less principle in- 
volved in holaing municipal corporations issu- 
ing this scrip, equally with individuals, lia- 
ble to the innocent party not procuring it to 
be issued. 

There is another act in support of the view 
I have just stated— the act of December 17th, 
1838 [Laws 1S3S, p. 13], entitled "An act to 
prohibit the issuing of small bills, notes, or 
change tickets." The 1st section provides: 
"That from and after the passage of this act, 
it shall not be lawful for any city, town, or 
coiijoration whatever, within the state of Ar- 
liansas, to issue small bills or notes, commonly 
denominated change tickets or shin-plasters, 
unless specially authorized by law." 

Section 2 provides: "That all persons, offi- 
cers of such city, town, or corporation, or oth- 
ers, whose names shall be affixed to any such 
bills, notes, change tickets, or shin-plasters, 
issued in violation of this act, shall be indi- 
vidually responsible for the same." 

This act extends the liability to all persons, 
officers of any corporation or town, or others, 
whose names shall be affixed. Private coi-po- 
rations would be liable; and if any of its offi- 
cers put his name to such bills or change tick- 
ets, it imposes a personal liability on him. 

Section 3 provides: "That the holders of 
any such bill, note, or change ticket, or shin- 
plaster, issued in violation of this act, may 
sue for and recover in gold or silver the 
amount for which they purport to be payable, 
from the individuals whose names shall be 
affixed thereto, before any justice of the 
peace.*' 

This act did two things: At the time it was 
passed, the Van Home Case, in which the su- 
preme court of the state held that municipal 
corporations were included in the first act, 
had not been decided, and this act removed 
any doubt as to whether municipal corpora- 
tions, with others, were embraced within the 
inhibitions of the original act; and, secondly, 
it gave an additional remedy against the offi- 
■cers of the municipal corporation, making 
them also personally liable to the holder; but 
it did not take away any right or remedy 
given to the holder by the former act Since 
the legislature chose to pass this special act 
relating to municipal corporations, it may be 
said the supreme court erred in deciding that 
•corporations were included in the original act. 
But as between the legislature and the su- 
preme court, the latter is the proper and the 
best interpreter of the meaning of previous 
acts of the legislature; and, besides, this last 
net had been passed and in force three or four 
years before the case of Van Home v. State 
was decided. 

Subsequently, in the ease of Jones v. Oiiy of 
Little Rock, 25 Ark. 301, the court decided 
that the parties seeking relief were not the 
proper parties to apply for it, and, in deliver- 
ing the opinion of the court, it was held that 
there was no right to issue this paper, and in 
"the course of the opinion it is said that if it 
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was issued contrary to law the city would not 
be liable for it 

The latter statement was clearly dictum, 
and it is claimed that so much of the opinion 
in Van Home v. State as holds the city is lia- 
ble for such issues is dictum also. If this is 
so, one dictum neutralizes or equals the other. 

I cannot say that these decisions are con- 
clusive in settling this statute, but it is clear 
to my mind that, although this paper was is- 
sued in violation of law, the legislature did 
not intend that the innocent holders of such 
paper should be held liable to the penalties 
imposed on those who receive it by the terms 
of the first act. 

Upon the principles of law applicable to the 
subject, we are of opinion: 

1. That the form and appearance of the city 
bonds, on bank-note paper, engraved with vig- 
nettes, in the similitude of greenbacks or 
bank-bills, and of the denominations of ?1, ?2, 
?5, $10, ?20, §50, and ?100, in connection with 
the undisputed fact that they did form, for a 
considerable period, a local circulating me- 
dium, and wei'e used by the city and the com- 
munity in lieu of currency, estabUshes that 
the said bonds were issued for the purpose of 
circulating as money, and in violation of the 
statutes of the state in that regard. 

2. It is quite another question, and one not 
necessary to be decided in this case, and 
which we do not decide, whether, under the 
statutes last referred to, in view of the expo- 
sition thereof by the supreme court of the 
state, the holder of such bonds, if in nowise 
concerned in their illegal issue, and if they 
represented or were issued for a valid and le- 
gal claim against the city, could not recover 
thereon against the city. Nor is it necessaiy 
to determine whether the act of December 
14th, 1875, has the effect to validate city 
money, so called, of the character of the bonds 
issued by the defendant city, known as city 
bonds, on bank-note paper. 

3. The immediate consideration of the bonds 
in suit was. the surrender by the plaintiff to 
the defendant of an equal amount, including 
interest, of what are styled "city bonds on 
bank-note paper," all of which last-named 
bonds were overdue at the time of such sur- 
render, and of date prior to July 13th, 1868, 
and which were held and owned by the plain- 
tifE at the time of such surrender, and which 
had been originally issued to other persons 
than the plaintiff, in exchange for or payment 
of the ordinary warrants of the city— issued to 
divers persons upon valid claims against the 
city, audited and allowed by the city council. 
The city bonds on bank-note paper thus held 
by the plaintife were, at the instance of the 
city, surrendered to it, and destroyed by it, 
and the bonds in suit issued therefor. Assum- 
ing, but not deciding, that if in the hands of 
the plaintiff the said city bonds on bank-note 
paper could not have been enforced in an ac- 
tion directly on said bonds against the city, 
the court is of opinion that the bonds in 
suit, issued by the defendant in lieu of said 
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bonds on bank-note paper (the last-named 
bonds having been originally issued under the 
circumstances above stated, for valid debts 
against the city to other creditors of the city 
than the plaintiff, and the plaintiff not having 
been connected with their issue), constitute a 
valid ground of action against the city, and 
the city is liable thereon to the plaintiff, al- 
though the said city bonds on banls:-note paper 
wei'e of such an appearance, and of such a 
form, as to be especially adapted to constitute 
a circulating medium, and were in fact used 
in and about the city as a local circulating 
medium in lieu of money. 

4. Thei-e is also a claim against the city for 
the amount of certain city bonds, on bank- 
note paper, surrendered by the plaintiff to the 
city at its request, for which the city issued 
no new bonds, but placed the amount of the 
bonds surrendered by the plaintiff and de- 
stroyed by the city to the credit of the plain- 
tiff on the ledger of the city. The same prin- 
ciples of law apply to this claim as to the 
claim on the new bonds. 

5. Under the foregoing views there is no 
question of the statute of limitation in this 
case, although it is probable that, under the 
"call" made by the city in 1875, and the ac- 
tion taken thereunder, this defence would in 
no event be available to the city; but it is not 
necessary to rule the point. 

The plaintiffs are entitled to judgment for 
the amount of the new bonds issued in lieu of 
the bonds surrendered, and the amount placed 
as the credit to the plaintiff on the ledger ac- 
count of the city, which was introduced in ev- 
idence. 

Judgment accordingly. 

This judjjment was aflarmed in the supreme 
court. 98 U. S. 308. See subsequent opinion of 
state supreme court [unreported]. 
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MERCHANTS' NAT. BANK v. NATIONAL 
BANK OF COMMERCE. 

[7 Am. Law Rev. 572.] 

Circuit Court, D. Massachusetts. April, 1873. 

Bills op Lading — Acceptance— Sdruendsb Br 
Bank — Liabihtx. 
At law. 

Before SHEPLEY, Cii-cuit Judge, and a 
jury. 

This was an action against the defendants 
for negligence on surrendering upon accept- 
ance, instead of holding for payment, three 
bills of lading, two of them attached to two 
thirty-day drafts, drawn by James H. Mul- 
ford, of Memphis, upon Green & Travis, of 
Boston, and one to a sight draft, drawn by 
S. M. Anderson & Co., upon the same parties, 
in June, 1870. 

The plaintiffs offered evidence to show 
the drafts were drawn against cotton sold 
by the drawers of the drafts, and shipped to 



Messrs. Green & Travis; that the drafts 
were discounted by the plaintiff bank, and 
the railroad receipts attached to the drafts; 
that the plaintiff bank forwarded the drafts, 
with bills of lading attached, to their cor- 
respondent bank in New York (the Metropoli- 
tan National Bank);' and that the Metropoli- 
tan National Bank forwarded the same to 
the defendant bank for acceptance and pay- 
ment; that the defendant bank presented the 
drafts to Green & Travis for acceptance, and 
upon acceptance, delivered to them the bills 
of lading; and that Messi-s. Green & Travis 
failed soon after (June 29, 1870), leaving the 
drafts unpaid. The defendants claimed that 
the bills of lading were attached to the drafts 
to secure their acceptance, and not their pay- 
ment; and that, in the absence of instructions 
to hold for payment, the defendants were 
authorized to surrender the bills of lading 
upon acceptance. They also offered evidence 
to show that there was an agreement between 
Gi-een & Travis and the parties of whom 
they purchased the cotton (Mulford & Ander- 
son) that the bills of lading should be sur- 
rendered upon acceptance, and claimed that 
the plaintiff bank were bound by this agree- 
ment. It appeared that there were no in- 
structions given to the defendants either by 
the plaintiff bank or the Metropolitan Nation- 
al Bank of New York concerning the di-afts 
in question; but the defendants proved that 
instructions were given to them to hold one 
bill of lading attached to a large draft in ' 
December, 1869, and that this was the only 
instnietion given. 

THE COURT ruled, that in the absence of 
instructions or consent expressed or implied 
by the plaintiff bank, the defendants were 
not authorized to suiTender the bUls of lad- 
ing upon acceptance of the drafts by Green 
& Travis, but should have held them for pay- 
ment; that the agreement of the vendors 
of the cotton and drawei's of the drafts (Mul- 
ford & ■ ndei-son) that the bills of lading 
should be delivered up upon acceptance of the 
drafts would not be obligatoiy upon the 
p'.aintiff bank unless they were informed of it, 
and directed the jury to find upon and answer 
two questions: First, whether there was an 
agreement between Green & Travis and Mul- 
ford & Anderson that the bills of lading 
should be surrendered upon their acceptance; 
second, whether this was known to the plain- 
tiff bank. 

The jury found, under the instnictions of 
the court, a general verdict for the plaintiff 
for the value of the cotton surrendered, and 
found also that there was an agi'eement with 
Green & Travis by Mulford & Anderson for 
the surrender of the bills of lading upon ac- 
ceptance of the drafts, but that the agreement 
was not known to the plaintiff bank. 



MERCHANTS' NAT. BANK v. PAPIN. 
See Case No. 12,239. 
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Case ITo. 9,447. 

MERCHANTS' NAT. BANK v. VALLEY 
BANK. 

[Cited in Keppel . Petersburg R. Co., Case 
No. 7,722. Nowhere reported; opinion not now 
accessible.] 

MERCHANTS' NAT. BANK OVRIGHT v.). 
See Cases Nos. 18,084 and 18,085. 
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MERCHANTS' NAT. BANK OF BOSTON v. 
STATE NAT. BANK OF BOSTON. 

[3 Cliff. 201.] 1 

Circuit Court, D. Massachusetts. Oct Term, 

1868. 

PitAOTiCE IN Civil Cases— Pkoductiok of Books 
—At Law — Ix Eqoitt — Subpoena Duces Te- 
CDM— Notice to Pboduce— Effect op — When 
Produced. 

1. The word "require" in section fifteen of the 
judiciary act [1 Stat, 82], when taken in connec- 
tion witii a subsequent clause, does not mean to 
indude a power in the circuit courts to compel a 
compliance with an order to produce books or 
writings; but if the party against which the or- 
der is passed shall fail to comply, then it shall 
be lawful for the court to give judgment, if 
against the defendant, the same as in case of de- 
fault, if against the plaintiff, the same as in 
case of nonsuit. 

2. At common law parties were not competent 
witnesses, and they could not be compelled to 
attend, by writ of subpoena, or bring with them 
any writings pertinent to the issue, by the writ 
ojf subpoena duces tecum. 

[Cited in Bischoffsheim v. Brown. 29 Fed. 343; 
Edison Electric Light Co. v. United States 
Electric Lighting Co., 44 Fed. 300; John- 
son Steel Street-Rail Co. v. North Branch 
Steel Co., 48 Fed- 195.] 

3. Notice to produce was at law the only meth- 
od of a party desiring the production of papers 
by the other, unless he resorted to equity. Such 
notice, however, only laid the foundation for the 
production of secondary proof. 

4. The conditions under which the power to 
require the production of writings, etc. should 
be exercised are: The motion must be in a case 
at law; the writings, etc. must appear to be in 
the possession of the party against whom the 
order is passed; it must ajipear that they contain 
evidence pertinent to the issue, and that the cir- 
cumstances are such that the party might be 
compelled to produce them, as provided in the 
section referred to. 

5. The order may be absolute or nisi. 

6. Production before the trial is not perhaps 
contemplated by the provision, unless there is 
just ground to apprehend that the writings may 
be destroyed, or transferred to another, or re- 
moved out of the district, in which cases the 
order should be made without delay, and abso- 
lute. 

7. In the ease of incorporated banks having 
officers well known as the custodians of their 
books and papers, notice should be given for 
such officers to produce any document desired in 
the case. 

Motion by plaintiffs that defendants be re- 
quired to produce certain documents or writ- 
in{?s in their possession. 

1 [Reported by 'WilHam Henry Clifford, Esq., 
and here reprinted by permission.] 
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Sidney Bavtlett and J. G Abbott, for plain- 
tiffs. • • 

B. B. Curtis, C. B. Goodrich, and B. F. 
Thomas, for defendants. 

Before CLIFFORD, Circuit Justice, and 
LOWELL, District Judge. 

CLIFFORD, Circuit Justice. Power is con- 
ferred upon the circuit court, by the fifteenth 
section of the judiciary act, in the trial of 
actions at law, on motion of either party, and 
due notice thereof being given, to require 
the opposite party to produce any books or 
writings in his possession or power, which 
contain evidence pertinent to the issue in 
cases, and under circumstances where the 
party might be compelled to produce the 
same by the ordinary rules of proceeding in 
chancery. 1 Stat. 82. 

Evidently the word "require," when taken 
in connection witli the subsequent clause of 
the same section, does not include a power 
to compel a compliance with the order and 
direction of the court. On the contrary, the 
provision is, that if a plaintiff shall fail to 
comply -with such order, it shall be lawful for 
the coui"t, on motion, to give the like judg- 
ment for the defendant as in case of nonsuit, 
and if a defendant, fail to comply -with the 
order it shall be lawful for the court, on mo- 
tion, to give judgment for the plaintiff, as 
in case of a defaiilt. Evidence is essential in 
the trial of actions at law; and the acts of 
congress, and the rules and usages of courts, 
provide the means for compelling the attend- 
ance of necessary witnesses for the purpose, 
and the production of books and writings ma- 
terial to the issue. Circuit courts, as well as 
all other federal courts, may issue any writ 
necessary f ortheexerciseof jurisdiction, agree- 
ably to the principles and usages of law, and 
of com-se they may is^e the writ of subpoena, 
to compel the attendance of witnesses. They 
may also issue the writ of subpoena duces 
tecum, to compel the attendance of a witness, 
and also to require him to bring with him 
books and writings in his jwssession contain- 
ing evidence material to the issue in a pend- 
ing action. Parties were not competent -wit- 
nesses at common law, and of course they 
could not be compelled to attend the trial, 
by the "writ of subpoena, or to attend and 
bring with them any books or -writings in 
their possession "which were pertinent to the 
issue, or -which might tend to elucidate the 
matter in controversy, by the writ of sub- 
poena duces tecum. Notice to produce was 
the only remedy of a party in a suit at law, 
unless he resorted to equity, in case the other 
party to the record had in his possession boqks 
or writings containing evidence material in 
the trial. Such notice, however, never en- 
abled the party to compel the production of 
such books or writings. All the effect it had 
-was to lay the foundation for the introduc- 
tion of parol or secondary proof of their con- 
tents, in case it appeared that the books and 
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Tvi'itings described in the notice were in the 
possession of the party notifie'd, and that he 
refused to produce them at the trial, as re- 
quested. Eecent acts of congress make par- 
ties, \rhere the suit is between individuals, 
competent witnesses, which in many cases 
affords a better and more certain remedy in 
relation to books and writings in possession 
of the opposite side, than notice to produce. 
Besides these common-law remedies to ob- 
tain such books and writings, when "pertinent 
to the issue," power is conferred upon the 
circuit and district courts of the United States 
to require a party, in the trial of actions at 
law, to produce books or writings in his pos- 
session or power, if it appears that they con- 
tain evidence pertinent to the issue, and the 
case and circumstances are such that he 
might be compelled to produce the same by 
the ordinary rules of proceedings in chan- 
cery suits. Undoubtedly the power conferred 
is a discretionary power, but it is one which, 
should be firmly exercised in a case falling 
within the conditions specified in the provi- 
sion, when it appears that there is just 
ground to apprehend that delay will defeat 
the action of the court, and that the party 
is imable to obtain the evidence by subpoena 
duces tecum, and that the case and circum- 
stances are such that notice to produce is 
not a safe and adequate remedy. Unless the 
case is shown to be one within the condi- 
tions specified in the provision, the power 
"to require" or pass the order does not exist. 
Those conditions are that the motion must be 
in a case at law, and on due notice to the op- 
posite party, and it must appear that the 
books or writings are in the possession or 
power of the other party, and that they con- 
tain evidence pertinent to the issue, and that 
the case and circumstances are such that the 
party might be compelled to produce the 
same, as therein provided. No doubt is en- 
tertained that the motion may be made, in 
a pending action at law, before the day of 
trial; but the requirement of the order of the 
court must perhaps be that the books and 
writings be produced at the trial of the ac- 
tion. Such an order may be absolute or nisi, 
as the circumstances may justify or require. 
Production before the trial is not perhaps con- 
templated by the words of the provision, nor 
is it in general necessary, as the penalty, in 
case of failure to comply with the order, is 
not arrest and imprisonment until the party 
complj', as for a contempt, but a judgment of 
nonsuit, or default, as the plaintiff or defend- 
ant is the offending party. Where the mo- 
tion is accompanied by satisfactory proof 
that the case is one in all respects within 
the conditions of the provision, and it is also 
satisfactorily shown that there is just ground 
to apprehend that the books and writings 
may be destroyed or transfeired to another, 
or removed out of the jurisdiction before the 
day of trial, the order should be made with- 
out delay, and be absolute. On the other 
hand, if there is no suggestion of fraudulent 



intent to suppress the documents, and the 
evidence to show that they contain any mat- 
ter pertinent to the issue is not satisfactoi-y, 
the order, if made at all, should be made 
nisi, or the application may be refused. 

Danger that the evidence, if any, will be 
suppressed, or that the books and witnesses 
will be transferred, or that they will be re- 
moved out of the jurisdiction, is not sug- 
gested in this case, and the evidence to show 
that the case is one within the conditions of 
the provision is not entirely satisfactory. 
Were there no other objections to the grant- 
ing of the motion, we should be constrained 
to deny it, but there is another even more 
decisive than those already suggested. In- 
coi-porated banks have officers for the trans- 
action of their business, and some one or 
more of those officers, as provided by law, 
and the usages of such institutions, have the 
possession of the books and papers, and are 
known as the legal custodians of everything 
belonging to the corporation. Heretofore the 
commands of the subpoena duces tecum have 
been ample to obtain such evidence as that 
described in the motion, and the court is not 
satisfied that the same process will not have 
a like salutary effect in this case. Should it 
fail, it will then become the duty of the court, 
in case a proper application is made, to ex- 
ercise all the power it possesses to afford an 
adequate remedy to the moving party in this 
case. 

Motion denied. 
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MERCHANTS' NAT. BANK OF BOSTON v. 
STATE NAT. BANK OF BOSTON. 

[3 Cliff. 205.] 1 

Circuit Court, D. Massachusetts. Oct. Term. 

1868.2 
Trial — Nossuit — Evidbscb Insofpicient — In- 
struction— Usage— CAsniER— Certificate 
OF Checks. 

1. Judges of the dreuit courts cannot direct a 
peremptory nonsuit, but the defendant, when 
the plaintiff's case is closed, may move the court 
to instruct the jury that the evidence introduced 
by the plaintiff is not sufficient to warrant a ver- 
dict, and that, as matter of law, their verdict 
should be for the defendant. 

[Cited in McConnell v. Merrill. 53 Vt. 153.] 

2. The motion must be made at the close of 
the plaintiff's ease, or the trial must proceed. 

3. The motion is not addressed to the discre- ■ 
tion; it presents a question of law, and the rul- 
ing of the court is a subject of exception. 

4. A power evidenced by a usage must be con- 
sidered as defined and limited by that usage; and 
if it appeared that a usage existed amons: cer- 
tain banks other than, the defendant bank for 
the cashier to certify checks upon them, it is 
doubtful if it could be regarded as evidence that 
the cashier of the defendant bank had any such 
authority. 

5. The motion by the defendant in this case, 
that the court instruct the jury that the evidence 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted br permission.] 

2 [Reversed in 10 Wall. (77 U. S.) 604.] 
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introduced by the plaintiff was not sufficient to 
warrant a verdict, was allowed, because it was 
7idd that the act of June 3, 1864 [13 Stat 99], 
conferred no authority upon the cashier of the 
defendant bank to certify as good the checks 
described in the declaration. 2 
[Cited in Congress & E. Spring Co, v. Edgar, 
99 U. S. 656.1 

Assumpsit upon certain checks upon the de- 
fendant bank, and certified as good by the 
cashier thereof. At the close of the plaintilf 's 
case the defendant moved that the court in- 
struct the jury that the evidence introduced 
by the plaintiff was not sufficient to -warrant 
a verdict. 

Sidney Bartlett and J. G. Abbott, for plain- 
tiff. 

B. R. Curtis, C. B. Goodrich, and B. F. 
Thomas, for defendant. 

Before CLIFFORD, Circuit Justice, and 
LOWBIil., District Judge. 

CLIFFORD, Circuit Justice. Repeated 
decisions of the supreme court have established 
the mle that the judges of the curcuit courts 
cannot direct a peremptory nonsuit Avhen the 
plaintiff is present in court and claims the 
right to submit his case to the jury. But 
the defendant instead thereof, when the plain- 
tiff's case is closed, may, if he sees fit, move 
the com-t to instruct the jury that the evi- 
dence introduced by the plaintiff is not suf- 
ficient to -warrant a verdict in his favor, and 
that as matter of law their verdict should be 
for the defendant Unless such a motion is 
made for the defendant at the close of the 
plaintiff's ease, the trial must proceed, and 
the evidence must be submitted to the jury, 
under the instructions of the court When 
made, the motion is not one addressed to the 
discretion of the court, but it presents a ques- 
tion of law, which it is the duty of the court 
to decide, and the ruling of the court, in 
granting or refusing the motion, is as much 
the subject of exceptions by the party ag- 
grieved as any other ruling of the court in 
the course of the trial. 

In considering the motion, the court pro- 
ceeds upon the ground that all the facts stat- 
ed by the plaintiff's witnesses are tme; and 
the rule is, that the motion should be denied, 
unless the court is of the opinion, in view of 
the whole of the plaintiff's evidence, oral and 
written, and of every inference the law al- 
lows to be drawn from it, that the plaintiff 
has not made out a case which would war- 
rant the jury to find a verdict in his favor. 
Evidentiy the plaintiff's case, when viewed 
in that light, presents a question of law for 
the court and it is well settied by the high- 
est authority that it is the duty of the court 
to give the instruction whenever* it appears 
that the evidence is not legally sufficient to 
serve as a foundation for a verdict for the 
plaintiff. Scuchardt v. Aliens, 1 Wall, [68 
U. S.] 370; Parks v. Ross, 11 How. [52 U. S.J 
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362; Bliven v. New England Screw Co., 
23 How. [64 U. S.] 433. 

Guided by these views, the court has come 
to the conclusion that the prayer for instruc- 
tion presented by the defendants must be 
granted. Considering that the case is one 
which will probably be removed into the su- 
preme court for review, the court does not 
deem it necessary or expedient to enter into 
any extended discussion of the several ques- 
tions involved in the motion. 

Briefly expressed, the grounds of the deci- 
sion of the court may be stated in the follow- 
ing propositions, in which both judges con- 
cur:— 

1. That the act of congress of Jxme 3, 1864, 
entitied "An act to provide a national cur- 
rency," etc. conferred no authority upon the 
cashier of the def^idant bank to certify, as 
good, the several checks described in the first 
eight counts of the declaration. 13 Stat 99, 
§§ 8, 23. 

2. That the power to certify the cheeks of 
third persons, in behalf of the corporation, is 
not inherent in the office of a cashier of a na- 
tional bank, nor is the exercise of such a 
power witiiiu the scope of his usual and 
ordinary duties. TJ. S. v. City Bank of Co- 
lumbus, 21 How. [62 U. S.] 56; Miner v. 
Mechanics' Bank of Alexandria, 1 Pet. [26 TJ. 
S.] 71; Bank of TJ. S. v. Dunn, 6 Pet [33 U. 
S,] 51; Fleckner t, TT. S. Bank, 8 Wheat [21 
TJ. S.] 360; Osborn v. Bank of TJ. S., 9 Wheat 
[22 TJ. S.] 738; Mussey v. Eagle Bank, 9 
Mete. [Mass.] 306; Kirk v. Bell, 16 Q. B. 290; 
12 Eng. Law & Eq. 389; Hoyt v. Thompson, 
1 Sold, [o N. Y.] 320; Bank Com'rs v. Banlc 
of Buffalo, 6 Paige, 497; 1 Hare & W. Lead. 
Cas. 460-472. 

Recent cases decided in the courts of New 
York, referred to by the plaintiffs, do not af- 
fect the question, as they were founded upon 
either an admission in the pleadings, or an 
agreed statement of facts, admitthig that the 
usage was that cashiers might certify checks, 
or on proof that such had been the practice 
of different banks. Whether the teller had 
authority from the bank to certify checks 
was not a question in the case of Willets v. 
Phoenix Bank, 2 Duer, 129, because the opin- 
ion of the court shows that the complaint 
averred, and the answer admitted, ithat the 
certifying the checks was the act of the de- 
fendant bank. Slight examination also of 
the case of Farmers' & Mechanics' Bank v. 
Butchers' & Drovers' Bank, 4 Duer, 219, will 
show that it contains nothing to support the 
theory that the cashier of the defendant bank 
had authority to certify as good the checks 
in question in this case. The statement of 
the court in that case was that the teller 
"had general authority to certify checks," but 
the exception to his acts was, that his general 
authority in that behalf was qualified by di- 
rections not to give such certificates, imless 
the customer had funds. Contrary to those 
instructions, the charge of the defendant 
bank was, that he colluded with a customer. 



MERCHANTS (Case No. 9,449) 

and certified his checks, Tvhen the customer 
had no funds on deposit The decision of the 
court was, that the bank was liable for the 
amount of the check, as it appeared beyond 
controversy that the plaintiff was a bona fide 
holder of the checks without notice. Farm- 
ers' & Mechanics' Bank v. Butchers' & Drov- 
ers' Bank, 14 N. T. 623, 16 N. T. 125. 

Support to the theory of the plaintiffs can- 
not be drawn from the case of Claflin v. 
Farmers' & Citizens' Bank, 25 N. Y. 293, as 
the admitted fact in that case was, that the 
president who certified the checks had a gen- 
eral authority to that effect, but the checks 
as certified were held to be void, ev^n in the 
hands of a bona fide holder, because they 
were checks drawn by himself. Checks on a 
bank marked "good," say the court in the 
case of Girard Bank v. Bank of Penn Tp., 39 
Pa. St 99, are to be regarded as evidences of 
deposit to the credit of the Lolder; but the 
authority of the president, cashier, or any 
other officer of the bank to make such a cer- 
tificate was not made a question in the case, 
and was not decided by the court By the 
true consti-uction of the seventeenth article of 
the by-laws, it confera no such power upon 
the cashier of the bank, and there is no evi- 
dence in the case that the directors or the cor- 
poration ever authorized the acts of the cash- 
ier in making the certificates upon the checks 
under consideration. Proof of any such 
usage on the part of the defendant bank, or 
of any such antecedent practice by their 
cashier, is entirely wanting, and the evidence 
as to the usage of other banks fails altogether 
to show that the cashiers of the other banks 
in this city, or any one of them, are accus- 
tomed to certify cheeks as good either with 
or without funds in the bank. 

Twenty-two of the cashiers of the national 
banks located and doing business in Boston 
were examined by the plaintiffs, and not one 
of them testified that he, as cashier of a 
bank organized under the act of congress, cer- 
tified a check of a third person as good. 
None testified affirmatively in that respect, 
but one, if no more, testified that he never 
had given such a certificate. They all con- 
cur that as cashiers they borrow money for 
their respective banks whenever the bank 
is in want of money, and give the check of 
the bank for the amount and sign it as cash- 
ier. Their testimony also is, that they buy 
and sell New York funds as the agents of 
their respective banks. Those selling give a 
draft on New York, signing it as cashier, and 
those buying give checks, or pay for the 
same in legal-tender notes or other national 
currency, or other current funds. The plain- 
tiffs also proved that the cashier of the de- 
fendant bank prior to the 23d of February, 
1867, borrowed large sums of money of the 
Second National Bank in Boston, on checks 
signed by him as cashier; and the cashier of 
the latter bank testified that he knew no one 
in the several transactions but the cashier 
who gave the checks. Giving fuU effect to 



[17 Fed. Cas. page 56] 

testimony as to usage, it only proves that 
there is a usage among the banks in this city 
that the cashiei-s may borrow money of other 
banks than their own in the settlement of 
balances through the clearing-house, and 
may sign the cheeks given for the same in 
behalf of their respective banks, and that 
they may also buy and sell New York funds 
in the manner before explaiL,ed. But the 
opmion of the court is, that the evidence in- 
troduced to show usage has no tendency to 
show that there is any usage among the 
banks in this city that the cashier of a national 
bank may certify cheeks as in this case. The 
better opinion is, that a power evidenced by 
usage must be considered as defined and 
limited by the usage. Strong doubts are en- 
tertained by the court, even if it appeared 
that such a usage prevailed among the other 
banks in the city, whether it could be regard- 
ed as evidence that the cashier of the de- 
fendant bank had any such authority, unless 
it appeared that the defendant bank had in 
some way directly or indirectly sanctioned 
the usage; but it is not necessary to decide 
that auestion at the present time. Be that 
as it may, it is nevertheless clear that usage 
cannot make a contiuct, or vary or enlarge 
one, as made by the parties. Evidence of 
usage is admissible to explain what is doubt- 
ful, but it is not admissible to contradict what 
is plain. Insurance Co. v. "Wright, 1 Wall. 
[68 U. S.] 470; Bliven v. New England Screw 
Co., 23 How. [64 U. S.] 431; The Reeside, 
[Case No. 11,657] ; Dickinson v. Gay, 7 Allen, 
37; Dodd v. Parlow, 11 AJlen, 428. 

Viewed in any light, the court is of the 
opinion that there is no evidence of usage in 
this case which would wan-ant the jury in 
finding that the cashier of the defendant bank 
had any authority whatever to bind the bank 
by his certificates that the cheeks were good. 
The argument of the plaintiffs also is, that 
the certificates of the cashier import on their 
face that he was authorized to exercise that 
power in behaK of the bank. Stated in other 
words, the proposition is, that the certificate 
affords a prima facie presumption of author- 
ity hi the officer to make the certificate, but 
the court is of a different opinion, as the 
proposition, if admitted, would enable the 
cashier to exercise all the powers vested in 
the directors by the act of congress, to which 
reference has been made. Payments made, 
or money received over the counter of the 
bank by the cashier, are doubtless within 
that rule, and so perhaps are any other acts 
of .the cashier, within the scope of his usual 
and ordinary duties. But the doctrine can- 
not be applied to the acts of the cashier out- 
side of his usual and ordinary duties, without 
establishing a rule which wiU ename every 
cashier at will to absorb all the powers of 
the directors, and to render null the most im- 
portant features of the eighth section of the 
act of congress providing for a national cur- 
rency. Doubtless the decision of the court in 
the case of Bank of Vergennes v. "Warren, 
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7 Hill, 01, was in fact founded on that dis- 
tinction; but if it was the intention of the 
court to give it a wider application, it is clear 
that it is contraiy to the decisions of the su- 
preme court of the United States, and cannot 
he favored by this coui't 

The ninth count of the declaration is for 
goods sold and delivered by the plaintiff 
bank to the defendant bank; but the court 
decides that there is no evidence in the case 
which would warrant the jury in finding that 
the plaintifE bank ever sold the gold certifi- 
cates and the coin, or either of the came, to 
the defendant bank or to the cashier thei-eof 
in their behalf, as. alleged in that count 

Assuming that the propositions stated are 
correct, then it necessarily follows that the 
plaintiffs have no cause of action under the 
tenth and eleventh counts of the declaration. 
They have not introduced any evidence in 
the case which would warrant the jury in 
finding a verdict in their favor under those 
counts. Motion granted. 

[NOTE. Pursuant to the instraction of the 
court, the jury found for the defendant. The 
plaintiff excepted, and carried the case by writ 
of error to the supreme court, where Justice 
SwajTie reversed the decision of this court, and 
awarded a venire de novo; Justices Clifford and 
Davis dissenting. 10 Wall. (77 U. S.) 604.] 
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aiEROHANTS' NAT. BANK OF CHICAGO 
V. MEAKS et al. 

[8 Biss. 158; 24 Int Rev. Rec. 103; 5 Reporter, 
426; 10 Chi. Les. Ne'tys, 180; 1 Thomp. 
Nat. Bank Cas. 353; 6 N. Y. Wkly. Dig. 
46.] 1 

Circuit Court, N. D. Illinois. Feb., 1878. 

National Banks — Real Estate Secobities— Bill 
to pokeclose moktgage. 

A national bank does not transcend its pow- 
ers in taking from a customer as collateral se- 
curity for a loan to him, thie note and mortgage 
of a third party, together with certain personal 
securities; and if the borrower becomes in- 
solvent, and the personal securities prove in- 
sufficient the bank can maintain a bill to fore- 
close the mortgage. 

Bill of foreclosure. 

Simeon Mears was a regular customer of 
the bank, frequently borrowing large sums of 
money. Sometime prior to 1875, he borrowed 
$5,000 on shoii; time paper, and deposited as 
security, n"ote of J. E. "Warren for $4,740, se- 
cured by mortgage to E. Ashley Mears, the 
note being payable to E. Ashley Mears, and in- 
dorsed over by him to Simeon Mears. When 
the latter's note matured he could not pay 
it, and the bank took Warren's note. When 
that matured Warren was insolvent, and 
Simeon Mears, who had indorsed it, w^s 
called upon to pay as indorser of Warren's 
note. The bank all the while held other se- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 5 Reporter, 426. 
and 6 N. T. Wkly, Dig. 46, contain only partial 
reports.] 



curities, and by selling these, Mears' debt was 
reduced to $2,887, on September 3, 1875, when 
he gave a new note for this sum, and the 
Warren note was treated as collateral for 
this. 

Mattocks & Mason, for complainant. 
E. A. Otis, for defendants. 

BLODGETT, District Judge. This case was 
submitted to the court on final hearing upon 
the briefs of counsel and upon the proof taken 
before the master. It is a bill filed to fore- 
close a mortgage given by J. Esaias Warren 
and wife to B. Ashley Mears, by E. Ashley 
Mears assigned to Simeon Mears, and by 
Simeon Mears assigned to the complainant. 
The defendants to the bill are Simeon Mears 
and the mortgagor, and George B. Warren, 
who claims as a grantee of the mortgagor by 
a quit-claim deed made some month or so 
after the mortgage was made, but recorded 
prior to the mortgage. The quit-claim from 
J. Esaias Warren, the mortgagor, to George 
B. Warren, was put on record about a month 
prior to the recording of the mortgage, al- 
though the mortgage was made prior to the 
quit-claim deed, but the testimony of George 
B. Warren shows very clearly that he took 
title from J. Esaias Warren, mortgagor, mere- 
ly as security, with the imderstanding that he 
took it subject to any liens which had been 
created upon the property. 

There are two objections by these defend- 
ants to the foreclosure— first, on behalf of 
George B. Warren, that he is an innocent 
purchaser without notice, which I "have said 
is sufficiently disposed of by his ovrai testi- 
mony, [The second is, that this bank, the 
complainant in this case, being , a national 
bank, acting under the national banking law, 
cannot make loans upon this class of secu- 
rity. The facts, about which there is to be 
no dispute, are, that Warren made his note, 
secured by a mortgage, to E. Ashley Mears; 
B. Ashley Mears assigned to- his father, Sim- 
eon Mears, and Simeon Mears took it to 
the complainants in this case, the Merchants' 
National Bank of this city, and effected a 
loan, giving the note as collateral security 
for the loan. This was some time shortly 
after the note was made— within a few 
months. It was carried along until some 
time in the year 1875, when Mr. Mears paid 
up part of the loan, and the bank farther re- 
imbursed itself for the full loan, by the sale 
of other collaterals, and became the owner 
by sale, and an agi-eement between them- 
selves and Mears, of the Warren note and 
mortgage as final security for the payment 
of the balance of twenty-seven or twenty- 
eight hundred dollars.] 2 it is objected, as I 
said before, that this transaction is ultra 
vires, that it is beyond the power of a nation- 
al bank to make a loan upon real estate se- 
ciurity, and a large array of authorities is 
cited in support of this proposition, and it is 

2 [From 24 Int. Rev. Rec. 103.] 
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a proposition in regard to wliicli I have no 
doubt, where it is involved in a proper case; 
but here, I do not think the loan can he said 
to have been made upon real estate security. 
It was made upon a note to Mears, secured 
by collateral. The collateral was the Warren 
note— with such incidental security as the 
Warren note had. 

I had occasion, about a year ago to go quite 
carefully into this question in a suit brought 
by the Northwestern National Bank against 
Loewenthal [unreported], where precisely this 
same question was raised and contested very 
vigorously. All the authorities were there 
considered that entered into this brief; and I 
held then, and on re-examination of my posi- 
tion at that time, I am contented with the 
view I then took of the case— that the trans- 
action cannot be held to be within the limita- 
tions, either expressed or implied, of the 
national banking law. The seventh clause of 
section 5136 reads as- follows: "To exercise 
by its board of directors or duly authorized 
officers or agents, subject to law, all such in- 
cidental powers as shall be necessary to carry 
on the business of banking; by discounting 
and negotiating promissory notes, drafts, bills 
of exchange and other evidences of debt; by 
receiving deposits; by buying and selling 
exchange, coin and bullion; by loaning money 
on personal security; and by obtaining, issu- 
ing and circulating notes, according to the 
provisions of this titla*' Rev. St U. S. 

It is claimed, and I think it has been amply 
held by various state courts, and indirectly 
by the United States court, that national 
banks can only loan money on personal secu- 
rity directly. Section 5137 provides that: 
"A national banking association may pur- 
chase, hold and convey real estate for the 
following purposes, and no others: * * « 
Second, Such as shall be mortgaged to it in 
good faith by way of security for debts pre- 
viously contracted." 

Here is the express power to take a mort- 
gage on real estate for debts which have 
been previously contracted. You may not 
loan money on real estate security; but after 
the creditor has made default, or after the 
loan has been actually made, the bank may 
take real estate security, unless the trans- 
action should be colorable for the pui-pose of 
evading the statute— making the loan first, 
and taking security so soon afterwards as to 
show it was part of the original understand- 
ing; but in a case such as is provided here, 
there is no doubt but what the bank, after 
having made a loan, if it becomes doubtful of 
the borrower's solvency or ability to give sat- 
isfactory personal security, may then take a 
mortgage on real estate, so that this case 
now before me is not affected by the clause 
which I have just read. It simply authorizes 
them to take security on real estate under 
certain circumstances. 

The seventh clause which was just read, 
undoubtedly contemplates that the loans 
made by a national bank shall be made upon 



personal secm-ity. But was this anything but 
personal security? The bank had the note of 
Simeon Mears with a large amotmt of other 
collaterals, the whole transaction, in its in- 
ception, amounting to thirteen thousand dol- 
lars, and from time to time, Mr. Mears made 
payments, and other securities were applied 
which were held by the bank, until the in- 
debtedness from thirteen thousand dollars 
was reduced to twenty-seven hundred dollars, 
and then by an arrangement between the par- 
ties, this was taken as final satisfaction or 
security for the twenty-seven hundred dollars 
balance. 

I think that this cannot Jt»e held within the 
inhibiting clause, and I am most clear that 
the defense set up cannot avail. There will 
be a decree for the complainant for the 
amount found due, and it will be determined, 
of course, after the sale of the estate, whether 
there is any residue to go to the other parties 
in interest, after satisfying the lien of the 
bank. 



Case No. 9,461. 

MERCHANTS' NAT. BANK OF HASTINGS 
v. TRUAX. 

[1 N. B. R. 545 (Quarto, 146) ;i 1 Am. Law 
T. Rep. Bankr. 73.] 

District Court, D, Minnesota. April 30, 1868. 

Bankucptcy — Mortgage— Knowledge of Insol- 
VESOT— Fkatjd on Ckeditoks. 

A mortgage given when a debtor was insolvent 

is not valid, if the mortgagee had reasonable 

cause to believe that the debtor was insolvent, 

and that the mortgage was given in fraud of 

creditors; hence, the prayer of a petition asking 

that such mortgage be first paid off from the 

avails of the mortgaged property must be denied. 

[Cited in Re Gay, Case No. 5,279; Re Wriglit, 

Id. 18,071; Re Randall. Id. 11,551; Re 

Kingsbury, Id. 7,816; Graham v. Stark, 

Id. 5,676; Re Wells, Id. 17,388; Re Bin- 

inger. Id. 1,4^0. Re Walton, Id. 17,130; 

Rison V. Knapp, Id. 11,861; Martin v. Toof, 

Id. 9,167; Singer v. Sloan, Id. 12,899.] 

[Walter C. Cowles was declared a bankrupt 
upon the petition of S. G. Renick, president of 
the First National Bank of Hastings. Case 
No. 3,297. The Merchants' National Bank of 
Hastings now seek to establish a lien by way 
of chattel mortgage upon the bankinipt's as- 
sets.] 

NELSON, District Judge. The Merchants' 
National Bank holding a mortgage upon a 
large amount of the personal property of 
Cowles, who was adjudicated a bankrupt De- 
cember 21st, 1867, files a petition against 
Daniel W. Truax, the assignee, claiming a 
recognition of the lien, and asking that it be 
first paid off from the avails of the mortgaged 
property. The assignee, in his answer, al- 
leges that the property was mortgaged to the 
bank to defraud the creditors of the debtor, 
and with the intent to give a preference, and 
that the petitioner having proved up the 



1 [Reprinted from 1 N. B. R. 545 (Quarto, 
146), by permission.] 
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claim, secured by the mortgage, before tbe 
register, lias released, abandoned, and dis- 
charged tbe property, taken as security there- 
for. The evidence reported shows the same 
state of facts to exist in regard to this trans- 
action as was shown at the time Cowles was 
adjudged a bankrupt, and clearly establishes 
two propositions, which are conclusive of the 
petitioner's rights. 

First. That Ck)wles was insolvent at the 
time he executed the mortgage. Insolvency, 
within the meaning of the bankrupt act, 
when applied to traders, means inability to 
pay debts in the w'dinary course of business, 
as persons carrying on ti-ade usually do. 
See Bouv. Law Diet tit. "Insolvency"; 
[Buckingham v. McLean] 13 How. [54 U. S.]' 
151; 4 Gush. 128; 3 Gray, 594. The debtor, 
although totally unable to meet the ordinary 
cuiTent expenditures necessary to enable him 
to carry on his business, seems to have been 
blind to his condition; this, however, may 
have arisen from the fact that he regarded 
himself as not absolutely broken up, and 
hoped that he might retrieve his affairs, and 
eventually pay his debts, but his own belief 
as to his condition cannot disprove the fact, 
substantiated by the strongest testimony, of 
his insolvency. 

Second. The mortgagee had reasonable 
cause to believe that Cowles was insolvent, 
and that the mortgage was in fraud of cred- 
itors. The testimony of Howes, the cashier, 
as well as that of Van Dyke, the president, is 
conclusive upon this point Howes says: 
"Cowles told him at the time that the per- 
sonal property mortgaged was subject to a 
lien; that judgment would go against him, 
and he should be subjected to great loss un- 
less he should be able to get the money to re- 
lease the property; $1,000 was paid then, and 
the balance, deducting stamps, &c., was cred- 
ited to an account headed 'W. J. Van Dyke, 
special.' The balance was to be paid upon 
W. J. Van Dyke's check; it was to be paid 
by Cowles at Mr. Van Dyke's say so; and 
' was not to be paid upon Mr. Cowles's checks. 
I think the "credit was made to Van Dyke at 
my suggestion, inasmuch as the money was 
uot to be paid except for the purpose of manu- 
facturing the lumber, and to make our se- 
curity available." The evident design on the 
part of the witness is apparent from this por- 
tion of his testimony. He wished to prevent, 
if possible, the creditors of Cowles from 
reaching the money. Van Dyke appears to 
have taken the same view of the case, and 
says he wished the money to be so placed that 
Cowles could tell his creditors that he had 
none. At this time Howes had reasonable 
cause to believe Cowles solvent He says, 
"At the time the loan was made, I considered 
Cowles solvent,— that is, if his assets were 
well managed, that they were more than his 
liabilities." 

It is unnecessary to consider this case fur- 
ther; it seems too plain to admit of doubt; 
allowing all the testimony offered by the peti- 



tioner, and rejecting that portion objected to 
by him, we are unable to grant the relief ask- 
ed for. Prayer of petition denied. 

[G. D. Turtle, the holder of another chattel 
mortjrage on the property, sought by petition to 
establish a lien thereon, which was also denied 
by the court. Case No. 14,277.] 



Case Wo. 9,45S. 

MERCHANTS' NAT. BANK OF LOWELL 
v. LELAND et al. 

[38 How. Pr. (1870) 31.] 

Circuit Court, S. D. New York. 

Action on Bond to Stay Judgment Pending 
Motion roit New TitiAii — Motion to Stat 

PHOOEEDINGS— AuXiLIABT EQUITY SUIT. 

[A stay of proceedings on a judgment in a 
state court pending a motion for a new trial was 
granted upon defendants giving bond conditioned 
to pay the judgment if the motion were denied. 
The motion was denied, but defendant took an 
appeal therefrom, and the appellate court stayed 
proceedings pending the appeal. In the mean- 
time plaintiflE brought an action in a federal 
court upon the bond given in the state trial 
court, whereupon defendants moved the feder:il 
court to stay proceedings in this action until the 
disposition of the appeal. Mdd, that as the con- 
dition of the bond had in fact happened it was 
not dear that plaintiff should not be allowed 
to enforce it immediately, and, as an order stay- 
ing proceedings yould deprive him of that right 
without any opportunity of obtaining a review, 
such stay would only be granted upon condition 
that defendant should institute a plenary suit on 
the equity side of the court, auxiliary to the 
action at law, to restrain the prosecution there- 
of, so that a determination of the questions 
raised would become subject to review by ap- 
peal.] 

Action on an undertaking, given by the de- 
fendants [Charles Leland and others] to the 
plaintiff, to stay proceedings pending a mo- 
tion for a new trial; in an action wherein 
the plaintiff had recovered judgment against 
two of the defendants in a state court The 
condition of the undertaking, was to pay the 
judgment if the motion for a new trial was 
denied. It was given pursuant to an order 
of the court, requiring it as a condition of 
granting a stay of proceedings on the judg- 
ment The motion for a new trial having 
been denied, the defendants in that case ap- 
pealed to the general term, and the court 
upon motion, and after a heai'ing, ordered a 
stay of proceedings on the judgment pending 
the appeal, provided the defendants gave a 
bond or undertaking of the same general 
character as required upon appeals from 
judgments. The defendants gave the under- 
taking required. The plaintiff having com- 
menced this action and entered a rule that 
defendants plead, the defendants now moved 
to stay proceedings in this action pending the 
appeal in the state court 

Francis O. Barlow, for plaintiff. 
Wm. G. Choate and John Fitch, for defend- 
ants. 

BLATOHFORD, District Judge. The sev- 
eral stays of proceedings granted by the state 
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court by the orders of May 11, 18G8, May 30, 
1868, and Jan. 21, 1869, are, in efEect, notliing 
more than stays of tlie collection by execu- 
tion of the judgment recovered in the state 
court. If it were quite clear that the undei-- 
taldng of aiay 29, 1868, was merely an addi- 
tional security for the payment of the judg- 
ment, the mode of giving defendants in this 
suit relief by staying the plaintiffi's proceed- 
ings herein, by an order made on a motion 
to that end, would be objectionable as con- 
cluding the plaintiff's rights, without Ms hav- 
ing any means of review. But I regard it as 
by no means certain, that the undertaking, 
given as it was, and as is stated oel its face, 
for the purpose of obtaining a stay of execu- 
tion on the judgment, untU the motion for a 
new trial in the suit could be heard and de- 
cided, and in consideration of such stay and 
being an absolute undertaking to pay this 
amount directed to be paid by the judgment, 
if such motion for a new trial should be de- 
nied, is not one which the plaintiff in this 
suit was entitled to enforce, without regard 
to the appeal from the judgment. That ques- 
tion, and the question whether this court has 
any right to interpolate into the undertaking 
any other condition than the one expressed 
in it, or which to make it operative, namely: 
that the motion for a neWoti'ial should be 
denied or dismissed, ought in view of the 
fact that the motion for a new trial was de- 
nied and that the defendants in the judgment 
had the benefit of a stay in execution therein, 
while such motion was pending, to be raised 
and disposed of in a plenai*y suit. A suit 
brought on the equity side of this court by 
the defendants in the suit against the plain- 
tifC therein, xo restrain or regulate this suit 
and thereby prevent injustice, would not be 
an original suit, but would only be auxiliary 
and supplementai'y to and dependent on this 
suit and would be maintainable without ref- 
erence to the citizenship or residence of the 
parties to it; and process in it could be 
served on the plaintiff in this suit out of this 
district. Dunn v. Clark, 8 Pet. [33 U. S.] 
1; Clark v. Matthewson, 12 Pet. [37 U. S.] 
169, 172; Freeman v. Howe, 24 How. [65 IT. 
S.] 451, 460; St. Luke's Hospital v. Barclay 
[Case No. 12,241]; Logan v. Patrick, 5 
Cranch [9 U. S.] 280; Dunlap v. Stetson [Case 
No. 4,164]. 

As the amoimt of the judgment obtained 
in this court and collection of which is sought 
to be restrained is §5,301.23, either party to 
such equity suit, could obtain the judgment 
of the highest court on the question involved. 
I think the proper disposition to be made of 
the present motion is to direct a stay of all 
proceedings in this suit, to collect on execu- 
tion any judgment which the plaintiff may 
obtain herein, on condition that the defend- 
ants herein institute within thirty days here- 
from such an equity suit as is above sug- 
gested. 

I do not feel disposed to interfere with the 
right of the plaintiffs to proceed to obtain a 



judgment in this suit if they are entitled to 
one as against any legal defence which may 
be intei-posed, leaving the questions which 
were raised and discussed on the motion to 
be disposed of in the equity suit to bo 
brought. 



MERCHANTS' NAT. BANK OP ST. LOUIS 
V. SHAW. See Case No. 843. 



Case nSTo. 9,453. 

ME3RCHANTS' NAT. BA*NK OF TOLEDO 
V. OUMMING- 

[5 Reporter, 680; 17 Alb. Law J. 297; 34.'5; 

24 Int Rev. Rec. 150; 3 Gin, Law 

Bui. 211.] 1 

Circuit Court, N. D. Ohio. April 8, 1878.2 

Taxation— National Bank Uneqcallt Taxed — 

ReI/IBF. 

The capital stock of a national bank was as- 
sessed at its full value, while all other property 
was assessed at less than one half its full value: 
Mdd, that the capital stock was onerated with 
an undue proportion of the public taxes, and 
that the bank in its corporate capacity was en- 
titled to a standing in court for relief. 

Action by the Merchants' National Bank of 
Toledo against [William] Gumming, [treasui-- 
er of Lucas county and] collector of taxes, 
to restrain him from collecting a tax assessed 
for the year 1876 on the shares of stock of 
plaintiff's bank. The late Judge Emmons 
of the same circuit, before his death, granted 
a preliminary injunction. 

Mr. Raney and Wager Swayne, for plain- 
tiff. 

Mr. Griswold and F. K. Hamlin, for re- 
spondent 

BAXTER, Circuit Judge. [There were 
several points presented and urged in the 
argument of this case on hearing which, in 
the view I have taken of it need not be dis- 
cussed here suffice it to say that,] 3 from the 
pleadings and proofs, it very satisfactorily 
appears that complainant's capital stock 
was assessed for the year 1876 at its full 
value, while all other property was assessed 
at from thirty to forty per cent, only of its 
real value, and- that, by I'eason of this un- 
equal assessment, complainant's capital stock 
was in the hands of its shareholders onei-ated 
with an undue proportion of the public taxes. 
It is not important to inquire into the meth- 
ods leading to such a result. Whether from 
inadvertence or design, the consequences are 
the same to the complainant. It is an in- 
justice that contravenes the constitution of 
Ohio, as well as the provisions of the national 
banking law, and a wrong which the courts 
may, when their powei-s are properly invok- 

1 [Reprinted from 5 Reporter, 680, by permis- 
sion. 17 Alb. Law J. 297, contains only a par- 
tial report.] 

2 [Affirmed in 101 U. S. 153.] 

3 [From 17 Alb. Law J. 345.] 
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ed, take cognizance of to redress. But the 
defendant insists that the wrong complained 
of is a wrong to complainant's shareholders, 
against whom the tax was assessed, and not 
against the complainant. This objection 
seemed, on first impression, to have been well 
taken, but further reflection induces the be- 
lief that it involves the rights of complainant 
as well as the rights of its corporators. Be- 
tween the two there is an intimate connec- 
tion; the legal eniity— the corporation— is dis- 
tinct from the shareholders, but the former 
is a trustee for the latter, and custodian of 
corporate funds; and if it shall pay the taxes 
so assessed, and assume to deduct the same 
from dividends declared, or to be hereafter 
declared in favor of its shareholders, it may, 
and the avermeut is that it will, subject itself 
to a multiplicity of suits with its own share- 
holders; whereas, if it refuses to pay these 
taxes, it will impair its credit, embarrass its 
business, and expose itself to vexatious and 
expensive suits, and entail upon itself irre- 
mediable injuries in x-esisting the illegal ex- 
actions made upon it Hence, in view of the 
probable consequences, I have reached the 
conclusion that the complainant, in its cor- 
porate capacity, is entitled to a standing in 
this court, and to relief, and I shall, therefore, 
authorize a decree permitting complainant to 
pay to the defendant, or into the registry of 
the court, forty per cent of the. amount of 
the tax asessed against its shareholders, in 
accordance with its tender heretofore made, 
and, on this being done, an injunction be is- 
sued perpetually enjoining the collection there- 
of. The costs will be decreed against defend- 
ant, to be paid out of the money to be realiz- 
ed under decree hereinbefore authorized. 

[The case was taken by the defendant, on ap- 
peal, to the supreme court, where the decree of 
the court below was affirmed, Mr. Chief Justice 
Waite dissenting. 101 U. S. 153.] 



Case "No. 9,454. 

aiERCHANTS' TRANSP. CO. v. The NEW 
YORK. 

[N. T. Times, Nov. 21, 1861.] 

Circuit Court, S. D. New York. 1861. 

Collision— Weight of Evidence. 

[A libel for the loss of a steamer sunk in col- 
lision with a schooner on a clear night in Long 
Island Sound wiU be dismissed where it appears 
that the vessels, properly manned and carrying 
proper lights, were aware of each other's pres- 
ence in due season, and libelants could not estab- 
lish by preponderating evidence that the schoon- 
er changed her course.] 

[Appeal from the district couil of the 
United States from the Southern district 
of New York. 

[This was a libel in rem by the Merchants' 
Transportation Company against the schoon- 
er New York for collision. Libelants were 
owners of the steam propeller Charles Os- 
good, , which was lost in collision with the 
schooner New York on Long Island Sound. 
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There was a decree in the district court dis- 
missing the libel. The libelants appeal.] 

NELSON, Circuit Justice. On the evening 
of the 10th of November, 1838, the Osgood 
was proceeding on one of her usual trips 
through the Sound from the city of New 
York to Norwich, Conn., and the schooner 
on one of her regular trips in the opposite di 
reetion, from Boston to New York. The 
wind was about north northwest, with a 
breeze of some five or six knots the hour. 
The direction of the propeller was about 
east northeast, and that of the schooner 
about west by south. She was on her star- 
board tack, and had been from three miles 
east of New Haven. The night was clear, 
and no difficulty in seeing vessels at a con- 
siderable distance. Both vessels had lights 
and saw each other in time to have avoided 
the disaster. They came together in the 
middle of the Sound," northeast of Hunting- 
ton's Light, the schooner striking the pro- 
peller,_ head on, on the larboard side, op- 
posite the boiler, and about one-third of the 
way from the stern. The propeller filled 
and sunk in a few minutes, from the. effects 
of the blow. On the part of the propeller, 
it is insisted that when she discovered the 
schooner, which was a mile or more ahead, 
she was a point in her" weather-bow, and 
that if she had kept her course the collision 
could not have happened, but that, as she 
approached the propeller, and while at an 
angle of forty-five degrees on her line of 
sailing from the propeller, she suddenly 
changed her course, bearing away before the 
wind, until she struck her, as already stated. 
On the part of the schooner, it is claimed 
that she discovered the propeller a long dis- 
tance ahead, half a point on her weather 
bow, and that, as the two vessels approach- 
ed, the propeller attempted to pass across 
the bow of the schooner; that the helm of 
the latter was immediately ported, to luflE 
into the wind and avoid a collision, but the 
two vessels were so close to each other 
it was impossible to prevent it. The court 
below found in favor of the view taken by 
the schooner, and dismissed the libel. It 
was sustained in the proofs by three wit- 
nesses on board this vessel, the master and 
two hands, one at the wheel and the other 
the look-out The view of the propeller 
was sustained by two, the master and the 
man at the wheel. The look-out was not 
examined, but his absence was accounted 
for, he having gone to California. 

It is quite clear, unless the propeller can 
maintain her position that the schooner sud- 
denly changed her course by bearing away 
befoi'e the wind, and thus produced the dis- 
aster, that the ground of the libel fails, as 
no fault can be justly imputed to her. If 
she kept her course, which she had pursued 
from a point three miles east of New Haven, 
and which must have been seen on board 
the propeller for a mile or more before the 
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collision occurred, it •tt'as tlie duty of the 
latter to have adopted the proper movement 
to avoid her. The case turns upon this ques- 
tion of fact, did or did not the schooner 
change her course and thus produce the dis- 
aster? We think the weight of the proofs 
with the finding of the court below; at 
least upon the evidence, we cannot say that 
the libelants have established the affirma- 
tive so fully and satisfactorily as to justify 
us in charging this vessel with the loss. 
The case is one of great carelessness, or 
want of skill, on the one side or the other. 
The night was not dark, nor the wind very 
strong. Both vessels were near the mid- 
dle of the Sound, which is several miles 
wide at the place of collision. They saw 
each other at a distance that afforded full 
time for any necessary movement to have 
prevented the meeting. Our surprise is near- 
ly as great that it happened at all as if it 
had occurred in open day. Decree below 
affirmed. 



Case Ho. 9,455. 

MERCIER V. LACHENMEYBR. 

[28 Leg. Int. 325; i 8 Phila. 152; 3 Leg. Gaz. 

316; 1 Leg. Gaz. Rep. 279; 4 Am. 

Law T. Rep. XJ, S. Cts. 226.] 

Circuit Court, E. D. Pennsylvania. Oct. 2, 1871. 

PniNOiPAi. AND Agent — Special Agent — Acts 
WiTHiJT Scope op IssTKOCTross— Ship- 
pi NG — Chartee-Paktt . 

1. James T. Abbott & Co. were the agents 
employed by Otto Lachenmeyer to charter a ves- 
sel on behalf of John Lachenmeyer, with spe- 
cific instructions as to the kind of vessel to be 
obtained, the ports of sailing and discharge, etc. 
They holding themselves out as agents of Lach- 
enmeyer, chartered the vessel of John Mercier, 
the libellant, but altered the terms of the charter- 
party authorized by the respondents, who dis- 
avowed such new charter-party and notified tlie 
libellant of such disavowal. Edd, that James 
T. Abbott & Co. were special agents, and only 
their acts within the scone of their instructions 
are binding upon their principal. 

2. There being shown no act or declaration 
of the principal, from which an enlargement of 
this limited power of the agents can be pre- 
sumed, the respondents cannot be charged with 
the obligation of a contract, to which they did 
not, by express authorization or legal implica- 
tion, yield their assent. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Penn- 
sylvania.] 

McKENNAN, Circuit Judge. James T. 
Abbott & Co. were ship agents at St Thom- 
as, and were the correspondents of Edmund 
A. Souder & Co., of Philadelphia. Otto 
Ijaehenmeyer, one of the respondents, was 
in tJie employment of E. A. Souder & Co.. 
and in conducting their correspondence witb 
James T. Abbott & Co., authorized them to 
charter a vessel for his father, John Lach- 
enmeyer, to carry lumber from St. Mary's, 

1 [Reprinted from 28 Leg. Int 325, by permis- 
sion.] 



Georgia, to Montevideo, sending them a 
printed form of charter-party used in the 
business of E. A. Souder & Co., limiting the 
freight rates to be paid to §19 to §20 gold 
"flat," per M. feet, and, if absolutely neces- 
sary, to add a gratuity of $50 to the master, 
and with the privilege of ordering the ves- 
sel to a port on the Uraguay not above Pay- 
sauder or to Rosario on the Parana, at $2 
per M. feet additional freight. This order 
was renewed several times by Otto Lachen- 
meyei', modified only by an enlargement of 
the limit to $21 gold, and an optional change 
of the place^ of loading to Pernandlna or 
Lachlisin's Mills. On the 23d of December, 
1869, James T. Abbott & Co. chartered, at 
St. Thomas, the libellant's vessel, the St, 
George, and, in the name of Otto Lachen- 
meyer, entered into a charter-party with 
him, by which he was to receive $21 gold 
per M. freight, a percentage of 5 per cent, 
per M. and, if the destination of the vessel 
was changed to Rosario, Pray Rentos or 
Paysander, an additional freight piece of 
$2.50 per M. feet. In pursuance of this char- 
ter, the libellant immediately sailed to St. 
Mary's where he was notified that the re- 
spondents disavowed the charter-party, as 
having been made in violation of instructions 
to James T. Abbott & Co., and that lading 
would not be furnished on the footing of it. 
The libellant awaited at St JXary*s the ex- 
piration of his lay days and until the 9th 
of March following, refusing any other en- 
gagement of his vessel, and has filed his 
libel to recover the demurrage stipulated by 
the charter party, and the damages arising 
from its non-fulfilment by the respondents. 

The libellant can recover only on the foot- 
ing of the contract made with him by James 
T. Abbott & Co. If it substantially embodies 
the terms for which they were authorized 
by the respondents to stipulate, it is the 
respondent's contract', and the libellant nad 
a right to call upon them to fulfil it. That 
an agent can bind his principal only within 
the extent of his authority, and that this 
must "be ascertained, at their own peril, by 
those who deal with him, is an elementary 
principle of the law of agency. In its ap- 
plication, it is relaxed only where the prin- 
cipal, by his acts or declarations, or by a 
general substitution of the agent for him- 
self in the transaction of the kind of busi- 
ness entrusted to him, authorizes the pre- 
sumption that the agent is invested with 
unrestricted discretion as to the subject mat- 
ter of the agency, or at least with power to 
bind his principal to the extent to which he 
assumes to act for him. 

What then is the relation in which the 
parties stand to each other. It is plainlj'- 
such as ordinarily results from the exei*- 
cise of authority by one who is employed to 
perform a service for another, under special 
instructions and with limited powers. 
James T. Abbott & Co. were the agents em- 
ployed to charter a vessel in behalf of John 
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Laclienmeyer, with specific iBstructions as 
to the kind of vessel to he obtained, the 
ports of sailing and discharge, the price to 
he paid for freight and the amount of gratu- 
ity to the master. They were, therefore, 
special agents, and only their acts within 
the scope of their instructions are binding 
upon their principal. No act or declaration 
of the principal has been shown, from which 
an enlargement of this limited power of the 
■agents can be presumed, and it is hardly 
necessai-y to add that no such efCect is due 
to the fact, if it be a fact, that James T. 
Abbott & Co. were the exclusive shipping 
brokers of Edmund A, Souder & Co., at St. 
Thomas. The latter were the intermedium 
through whose connection with James T. 
Abbott & Co. the negotiation was conducted 
•and their employment was effected, but cer- 
tainly neither the nature nor extent of their 
relations can operate to charge the respond- 
•ents with the obligation of a contract, to 
which they did not, by express authoriza- 
tion or legal implication, yield their assent 
In point of fact, such an assumption is re- 
pelled by the charter-party itself, for upon 
its face James T. Ahbott & Co. describe 
themselves as the agents of Otto Lachen- 
meyer, not of E. A. Souder & Co. There 
was no room for misconception by James T. 
Abbott & Co. They knew who their prin- 
cipal was. They represented themselves to 
libellant as acting for Otto Lachenmeyer, 
and thus the libellant was warned of the 
duty, and informed of the means, of ascer- 
taining the nature and limitations of the 
•contract which they were authorized to make 
with him. Nor was there any ambiguity in 
the Instructions given to the agents. What 
may be the meaning of the term "flat," 
which has supplied a subject of such earnest 
discussion and animadversion by the coun- 
sel,— this much is clear: That §21 gold per 
M. feet and $50 currency to the master 
were authorized to be paid, and an addition- 
al $2 per :SL, if the port of discharge was 
changed by the charterer to the Uruguay or 
Parana. Now, instead of these rates, to 
which James T. Abbott «& Co. were limited 
"by their instructions, they stipulated for $21 
gold, and 5 per cent, primage also in gold— 
Avhich is a form of gratuity to the master— 
-and ?2.50, if the destination of the vesser 
was changed. Is such a contract, in the 
execution of which the agents did not ob- 
serve their instructions, and provided for 
payments in excess of those to which they 
I were limited, to be regarded as the engage- 
ment of their principal? Obviously not; and 
■of this the libellant is chargeable with no- 
tice, because he dealt avowedly with repre- 
sentatives, and was bound, at his peril, to 
know that they kept within the line of their 
authority. 

Although these considerations are decisive 
-against the libellant, an additional objection 
is made to his recovery, which was not 
urged in the district court, and which, it 



is therefore argued, is not available to the 
respondents now, as the whole case is 
brought into this court and is heard de novo, 
and as no assignment of specific errors is 
required, all the questions arising upon the 
pleadings, and proofs are legitimate sub- 
jects of consideration. The objection now 
urged is distinctly presented by the answer 
of the original respondent, and seems to 
have led to the libellant's motion, which 
was ordered to stand as a supplemental 
libel against John Lachenmeyer. It has not 
been waived and may, therefore, be pressed 
at any stage of the controversy. As before 
stated. Otto Lachenmeyer was merely the 
organ of his father, John Lachenmeyer, in 
the correspondence in relation to the char- 
ter. He so declares himself in explicit terms, 
and his correspondents are asked to exert 
their offices only for the benefit and in the 
behalf of John Lachenmeyer. He did not 
propose that they should make any engage- 
ments for him. John Lachenmeyer was 
their principal, whom alone they bad power 
to bind. But the charter-party was execut- 
ed in the name of Otto Lachenmeyer as the 
charterer, and John Lachenmeyer is not a 
party to it. It is not then the contract of 
Otto Lachenmeyer, because it was unau- 
thorized by him. Nor is it the contract of 
John Lachenmeyer, because he is not named 
in it and it does not purport to bind him. 
This is an awkward dilemma, either horn of 
which is fatal to the libellant. 

The decree of the district court dismissing 
the libel is affirmed, with costs to be taxed 
against the libellant. 



Case K"o. 9,456. 

The MERCURY. 

[Blatchf . Pr. Cas. 328.] i 

District Court, S. D. New York. Feb. 28, 1863. 

Prize- Violation op Blookade— Enemt 

PjlOPBItTT. 

.Vessel and cargo condemned for a violation 
of the bloekade, and as enemy property. 

In admiralty. 

BETTS, District Judge. This vessel, with 
a cargo of spirits of turpentine, was cap- 
tured as prize January 4, 1863, coming out 
of Charleston harljor, by the United States 
ship-of-war Quaker City. The cargo was 
sent to this port for adjudication, and regu- 
larly arrested here, by wai*rant of attach- 
ment, January 30 thereafter. The marshal 
duly returned the process Febi-uai-y 17 there- 
after. No one appearing on the return and 
proclamation to make defence, a judgment 
of default and condemnation was then duly 
entered, upon motion of the district attorney. 
No ship's papers were found on board of the 
vessel. The owner of the vessel, her mate, 
and one passenger were examined as wit- 



1 [Reported by Samuel Blatchford, Esq.] 
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uesses in preparatorio before the prize com- 
missioners. The facts proved by the testi- 
mony are, that the vessel and her cargo of tur- 
pentine were both the entire property of the 
witness, the owner, who resided in Charles- 
ton, and avowed, on oath, his citizenship, 
and denied all allegiance to the United States 
government. He pm'chased the vessel and 
her cargo in Charleston immediately pre- 
vious to her leaving port on this voyage. He 
knew of the blockade of the port. She had 
attempted to come out once unsuccessfully 
previous to her capture, and was captm-ed in 
or near the harbor of Charleston as she came 
out of it on a voyage destined to Nassau, 
New Providence, and back to Charleston. A 
mail on board, which she was carrying to 
Nassau, was thrown overboard. The owner 
avers that she raised no flag because she had 
none on board, but that he would have car- 
ried a confederate flag had he possessed one, 
and would have resisted the seizure by force 
had he been armed. The mate testifies that 
the capture was made in Charleston harbor, 
January 4, between two and three o'clock in 
the morning. The vessel was on her arrest 
taken to Port Royal, and, under an appraise- 
ment and survey, by order of Admiral D\i- 
pont, was appropriated to the use of the 
United States naval sei*vice on that station, 
at the valuation of $200. 

Let a decree be entered for the condemna- 
tion and forfeiture of the vessel and cargo to 
the libellants. 



Case K'o. 9,457. 

MERCY V. OHIO. 

[5 Ghi. T.es. News, 351.] 

Circuit Court, N. D. Illinois, March 12, 1873.1 

Railroad Companm.bs^Totvn Bosds— SpeciaI/ Act 
— Election— lUREGULARiTT ix. 

1. The bona fide holder, for value paid, of 
coupons payable to bearer, issued by a town or- 
ganized imder the township organization law of 
Illinois, by virtue of a special act of the legis- 
lature empowering such town to vote subscrip- 
tion to the capital stock of a railroad company, 
is not bound to prove that every prerequisite has 
hofn complied with, in order to maintain his 
action. 

2. A mere irregularity in the form, for exam- 
ple, of an election, called to vote for or against 
such subscription, does not constitute a good de- 
fense to a suit upon the bonds or coupons in the 
hands of a bona fide holder. 

3. The plaintiff in this case has established a 
prima facie case, by showing the law, the vote, 
the acceptance by the company, the issxiing of the 
bonds, and a compliance with the conditions up- 
on which the vote was taken, though as to this 
last it was perhaps not necessary for the plaintiff 
in a case like this to prove such compliance. 

4. It is not material under the statute in ques- 
tion that the application for the election should 
be formally addressed to the town clerk. The 
application was in fact received by him, and he 
acted upon it by giving the requisite notices for 
the election. 

5. That the ordinary judges of election, the su- 
pervisor, assessor and collector, presided and 

I [Affirmed in 18 Wall. (85 U. S.) 552.] 



canvassed the votes, instead of a moderator, if a 
defect at all. is but an irregularity, which does 
not render the election void, nor invalidate these 
securities in the bands of an innocent purchaser. 

6. Meld, that it is to be presumed that the per- 
sons authorized to vote under the terms of this 
act were legal voters, and not mere inhabitants. 

7. That the subscription in question was not 
made until after the constitution of 1870 took 
effect, is not such unreasonable delay as will 
constitute a valid defense against an innocent 
holder of the bonds; the new constitution ex- 
pressly permitting such subscription to be made, 
where there has been a prior vote. 

8. The conditions of the vote in this case con- 
strued, and held to have been complied with. 

9. Where bonds are placed in the hands of a 
third person to deliver upon the happening of 
certain things, and he delivers them irregularly 
or prematurely or contrary to instructions, and 
the bonds pass into the hands of bona fide pur- 
chasers without notice, the loss, if any, must fall 
upon the party who has so placed them in the 
hands of the third person, and not upon the 
purchaser. 

[This was an action of assumpsit by George 
O. Mercy against the town of Ohio.] 

Geo. O. Ide, of Paddock & Ide, for plaintiff. 
M. T. Peters, for defendant. 

DRUMMOND, Circuit Judge. On the 2Sth 
of Feb'y, 1867, the legislature incorporated 
the Illinois Grand Trunk Railway with power 
to build, maintain, and use a railway from 
some point or points on the Mississippi river, 
either at Rock Island, Fulton, or any other in- 
termediate point or points to Prophetstown, 
Mendota, Newark, and the village of Lisbon, 
Grintown, and Joliet to Chicago, or to any 
desirable point on the Indiana state line. The 
road was to be built on or near the establish- 
ed line of the old Illinois Grand Trunk Rail- 
way, as nearly as might be practicable, from 
Prophetstown to Joliet, running through the 
places aforesaid. On the 25th of March, 1869, 
the legislature amended this act, and declared 
that "any city, incorporated town or town- 
ship, which may be situated on or near the 
route of the Illinois Grand Trunk Railway, 
west of the city of Mendota, by the way of 
Prophetstown to the Mississippi river, may 
become subscribers to the stock of said rail- 
way, and may issue bonds for the amount of 
such stock so subscribed, with coupons for 
interest thereto attached, under such limita- 
tions and restrictions, and on such conditions 
as they may choose, and the directors of said 
company may approve— the proposition for 
said subscription having been first submitted 
to the inhabitants of such city, town or town- 
ship, and approved by them." The amend- 
ment further provided that upon the applica- 
tion of ten voters, as aforesaid, specifying the 
amount to be subscribed and the conditions, 
it should be the duty of the clerk of the city, 
town or township, to call an election in the 
same manner that other elections for the 
city, town or township were called, for the 
purpose of determining whether the city, 
town or township would subscribe to the 
stock of the railway; and it provided that if 
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a majority of the voters should he for the 
Buhseuiption, then the corporate authorities of 
such city, town or township, and the super- 
visor and town cleric of such township should 
cause the subscription to he made, and upon 
its acceptance by the dhrectors of the com- 
pany, the bonds were to be issued in con- 
formity with the vote, which bonds were to be 
of not less than one hundred dollars, and in 
no case to bear a higher rate of interest than 
ten per cent. Under these laws, bonds were 
issued by this town, and bore upon their face 
that they were issued under them, and they 
came into the hands of the plaintiff in good 
faith for value. Upon the coupons of these 
bonds this suit has been brought, and various 
objections have been made by the town to the 
recovery by the plaintiff in this case. 

I suppose there can be no doubt that in a 
case like this it is necessary for the plaintiff 
to make out that the bonds were issued in 
pui-suance of authority properly given to the 
town. This is claimed to be shown by the in- 
troduction of the law, and by showing that 
there was an application made, as required 
bj' the law, containing certain conditions; that 
there was a vote taken, and that the major- 
ity of the vote was in favor of the subscrip- 
tion; that it was accepted by the company, 
and the bonds issued in pursuance thereof, 
the conditions having been complied with. 
How far it is necessaiy for a bona fide holder 
of bonds or coupons issued in this way to es- 
tablish in evidence before recovery, the con- 
ditions under which the bonds were to issue, 
is a question about which there has been a 
good deal of controversy in the courts— wheth- 
er, in other words, it is incumbent on the 
bona fide holder of bonds or coupons to prove 
all the prerequisites, which the law required, 
prior to the issuing of the bonds. The courts 
have held uniformly in the construction of 
such laws, that it is not indispensable that 
every prerequisite should be shown, and they 
have further uniformly held that a mere ir- 
iregularity in the form, for example, of an 
election, did not constitute a good defense to 
the suit for the bonds or coupons in the hands 
of the bona fide holder. 

The first objection made is in relation to the 
authority, and my opinion is, that upon this 
question a prima facie case is made out when 
the plaintiff has shown what has been al- 
ready stated— the law, the vote, the issuing 
of the bonds, the acceptance and compliance 
with the conditions upon which the vote was 
taken, though as to this last perhaps it was 
not necessary in such a case as this. One of 
the objections on the part of the town is, that 
there was no town election held. The facts 
are, that when the application was made by 
the number of voters required by the statute, 
and notice was given, the election seems to 
have been held by the ordinary judges of 
flection, and not by the moderator, who or- 
dinarily presides at mere town-meetings. The 
authorities of the town, or the persons whose 
advice was followed in this case, seem to have 

17FEU.CAS — 5 
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thought that it being an election, the judges 
of election, as in state and county elections, 
should receive the votes ; and they according- 
ly did receive, canvass and announce them. 
The supreme court of this state has decided 
that, in the absence of all language in a stat- 
ute designating the particular manner in 
which an act shall be done by a town, the 
presumption is, it is to be done by the town 
as a town, or a township. The only organiza- 
tion that this town of Ohio had, was the 
township organization under the statute. The 
supreme comt having held, that under a 
statute such as this, it was the duty of the 
township to have proceeded in a regular 
town-meeting manner, perhaps it would have 
been proper that the moderator should have 
received and canvassed these votes, rather 
than the judges of election. I do not see, as 
to one objection that is made, that the ap- 
plication is addressed to any particular per- 
son. I do not think that is material. The ob- 
ject of the law was that there should be an 
application made, and that the clerk should 
give the notice. The application is shown, and 
the clerk did give the notice, and there is no 
question made but that the notice was such . 
a notice, and for such time as the law requir- 
ed. 

There is further objection made as to the 
votes that were taken. It does not appear 
that thei*e was any one who was desirous to 
vote, whose vote was rejected, and the pre- 
sumption would be, I think, that legal voters 
were meant by the language of the law. 

Another objection taken under this head, 
is as to this being an election to subscribe 
stock to the Illinois Grand Trunk Railway 
Company, when the corporation was the Illi- 
nois Grand Trunk Railway. I do not think 
that is a substantial objection. The appli- 
cation is in proper form, describing the cor- 
poration as the Illinois Grand Trunk Rail- 
way, and the notice seems to be so, and the 
bonds that were issued seem to be in the 
same form. 

But the principal objection taken under this 
head is that which has been already" referred 
to— the fact that the judges received and 
canvassed the votes, instead of the modera- 
tor; and the question is, whether that is, as 
against this plaintiff, a vital objection— one 
going to the foundation of the authority, so 
far as he is concerned, warranting the town, 
as to him, in saying, that the bonds were 
unauthorized because of this defect. My 
opinion is, that it has not that right, that it 
is simply an irregularity, and does not ren- 
der the election (even conceding the correct- 
ness of the position taken by the defense) 
absolutely void, and the bonds in the hands of 
an innocent holder a nulhty. The main thing 
in this election was to determine whether 
there was a majority of the voters in favor 
of the subscription, upon the conditions 
named. There is no dispute but that there 
was such a majority; and the fact that cer- 
tain persons named as judges, by common 
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consent, received the votes, and canvassed 
them, is nothing more than an iiTegularity, 
which might render the election voidable, 
but does not render it a nullity When suit 
is brought upon the bonds in the hands of 
an innocent holder. 

Another objection taken on the part of the 
defense is, that the proposition of the town 
to subscribe for the stock, was not accepted 
by the company until October, 1870, after the 
adoption of the new constitution of the state. 
The election was held on the 2ist day of 
August, 1869, and it is contended that this 
was an unreasonable delay, and that the 
town was not bound by an acceptance of the 
company made after so long a time, the con- 
stitution of 1S70 having prohibited munici- 
palities from making subscriptions to the 
capital stock of railroad companies or private 
corporations. But the new constitution aJso 
provided that the adoption of the section pro- 
hibiting subscriptions in the future should 
not be construed to affect the rights of any 
municipality to make a subscription where 
the same had been authorized under a law 
already in force by a vote of the people prior 
to the adoption of the constitution. The only 
question, therefore, would be (this being 
within the letter and spirit of that provision 
of the constitution) whether there was an im- 
reasonable delay, and I do not think that as 
against an innocent holder, the court can 
assume that there was such delay as to render 
the bonds void in his hands. 

The next objection is one about w^hich I 
have had considerable difficulty, under the 
language of the amendment of March, 1869, 
declaring, in case there is a majority of the 
voters in favor of a subscription, that the 
coi-porate authorities of the said city, town 
or township, and the supeiTisor or town clerk 
of the said township, shall cause the sub- 
scription to be made, and upon its accept- 
ance by the directors of the company shall 
cause bonds to be issued in conformity with 
the vote. The bonds, in point of fact, were 
in this instance issued by the supervisor of 
the town, and the clerk, and the question 
here is, whether that is within this clause 
of the amendment; and it may be a question 
who are the corporate authorities within the 
meaning of this law. Of course, the words 
"supervisor" and "town clerk" of a town- 
ship, could not both apply to a city; "said city, 
town or township, and the supeiivisor and 
town clerk of said township"— because, as 
we know, ordinarily, a supervisor is not an 
officer of a city. There must, therefore, be 
some limitation of this language, the "super- 
visor and town clerk of such a township," and 
after some hesitation I have come to the con- 
clusion tliat the supervisor and town clei'k 
are, within the meaning of this law, the cor- 
porate authorities who had the right to act, 
to cause the subscription to be made, and 
the bonds to be issued; and I think that has 
been generally the construction given to lan- 
guage similar to this, as used in statutes. I 
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find several cases where the supervisor and 
town clerk have issued the bonds under some- 
what similar language to that which has been 
used here, and either no objection was made 
to the authority, or else it was ovemiled, if 
any was made. This is a question, I admit, 
not free from difficulty; but I have thought, 
in view of the decisions which have been 
made by the supreme court of the United 
States, in relation to bonds, with such reci- 
tals in -the hands of bona fide holders for 
value, that the construction ought to be, in 
a matter of doubt like this, in favor of the 
holders of the bonds. 

Another objection made is, that one of the 
conditions was not complied with— that the 
road was not completed, as required by the 
conditions of the vote. It seems to me that, 
as a matter of fact, that is hardly made out. 
But, on the contraiy, I am inclined to think 
that the weight of the evidence shows that 
the road was completed within the fair mean- 
ing of the condition. One of the conditions 
was, that "the Gi-and Ti-unk Railway shall 
be completed, and the cars running thereon, 
for the purpose of carrying passengers and 
freight from Mendota through the town of 
Ohio." It can hardly be contended, I appre- 
hend, that the whole of the road should be 
completed from the Mississippi to Chicago, 
or the state line, before the bonds could be 
issued within this condition, in view of the 
limitation made by the amendment itself to 
the towns that might subscribe, they being 
west of the city of Mendota. 

Another objection made is, that these vari- 
ous conditions that were annexed to the ap- 
plication, and the notice of the vote, were not 
inserted in the bonds. The language is some- 
what peculiar: "Said bonds to be issued and 
delivered only on this expressed condition, 
'that the aforesaid Grand Trunk Railway,' 
etc., 'shall be completed.' " The constraction 
sought to be given by the defense is, that 
these conditions should be "expressed" in the 
bonds— that is, inserted in the bonds, and it 
being conceded that they were not, that the 
issue was unauthorized and void. I hardly 
think that so rigid a construction as this 
ought to be given to this language. The word, 
to be sure, is "expressed." The language is 
not, hov^-ever, "expressed in writing"— it is 
not that these conditions are to be inserted 
in the bonds. It would be a literal compliance 
with this language, if the conditions were 
expressed orally, when they were delivered. 
Anything may be expressed by word of 
mouth, as well as by writing, and as against 
an innocent holder, it seems to me that to 
sustain the objection would be a stringent 
construction of this language. The meaning 
of it was probably intended to be, simply, 
"upon the express condition," and it may be 
nothing but a mere clerical error, or an un- 
grammatical phrase. I am inclined to think, 
however, that had the intention been that 
the condition should be inserted in the bonds; 
and if that had been the meaning of the 
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signers to the application, that intention 
■n-ould have been stated a little differently. 

There is nothing in another objection made 
that, by the terms of the election, no part of 
the principal and interest of the bonds or 
coupons was to become due until after five 
years from the issue. I do not think that a 
fair construction to be placed on the whole 
subject On the conti'ary, I think the fair 
meaning would be, that coupons were intend- 
ed to be payable before the principal of the 
bond was payable. The language of the 
amendment of March, 1869, was that bonds 
were to be issued, with coupons for interest 
a.ttached. The language of the application is, 
that bonds might be issued, with interest 
payable at a i)artieular time. One-fifth of 
the whole number were to be due in five 
yeai's, and one-fifth in every succeeding year 
thereafter. Now I do not think it a reason- 
able construction of the law, the application, 
the notice, and the vote, to say that the in- 
terest of these bonds was not to be payable 
until after the expiration of five years. -On 
the contraiy, it is apparent to every one that 
bonds of that character never could have 
been negotiated at all, and that the whole 
enterprise would necessarily have been a 
failure. This is only referred to for the pur- 
pose of putting a constraction upon acts per- 
formed, and an unreasonable construction 
should never be placed upon acts like these. 

Another objection is, that the Grand Trunk 
Railway was not organized when the elec- 
tion of August, 1869, took place. I do not 
think that that would render the election ab- 
solutely void. The company was not required 
to do any act until the election took place, 
and until they were called upon to make an 
acceptance of the subscription. It might pos- 
sibly be a question whether it ever would 
be organized, unless the subscriptions were 
made as authorized. 

ITie ninth and tenth objections as to the is- 
suing of coupons, and the completion of the 
road, I have already considered. 

As to the delivery of the bonds, the facts 
seem to be that the bonds were issued, and 
placed in the hands of a third party, with in- 
structions to deliver them under certain cir- 
cumstances, and he delivered them, as he 
supposed, in compliance with the instruc- 
tions. Now, there may be a very serious 
question whether, when bonds are delivered 
in such a way as this, to a third party, and 
are by that thix'd party turned over, and come 
into the hands of an innocent holder for 
value, the party so placing them in the third 
party's hands, should not, in case of any ir- 
regularity in relation to the matter, or of 
non-compliance with instructions, suffer the 
consequences of such irregularity, or non- 
compliance with instructions, and it seems to 
me that under the evidence in this case, and 
what is stated in the bonds, and as against 
this plaintifC, the defendant must, if there 
has been any non-compliance with regula- 
tions or insti-uctions, suffer the consequences. 



This disposes of all the objections, and I 
think that the plaintiff is entitled to recover 
the amount of the coupons sued on, with in- 
terest from the time the coupons ought to 
have been paid. The principles which are 
here stated are, I think, fairly deducible from 
the numerous decisions of the supreme court 
of the United States, upon the subject of mu- 
nicipal bonds in the hands of bona fide hold- 
ers for value. 

[The case was taken by the -defendant, on a 
writ of error, to the supreme court, where the 
judgment of the circuit court was affirmed. 18 
Wall. (85 U. S.) 552.] 
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Case nSTo. 9,458. 

In re MERKLE. 
[5 Ben. 8.] i * 
District Court, E. D. New York. Feb., 1871. 

BaXKRUI'TCY— VOLUNTAKT ScBMISSIOS OF BANK- 
RUPT TO Arrest — Motion to Set 

ASTDE BaSKRUPTCY. 

After invohintary proceedings in bankruptcy 
were commenced, the petitioning creditors com- 
menced an action in a state coiurt against the 
bankrupt and another, to recover a debt, com- 
posed in part of a note set forth as protested in 
the petition in bankruptcy. In that action, they 
obtained an order of arrest, but they gave in- 
structions to the sheriff not to arrest the bank- 
nipt or serve him with the sumfnons. The bank- 
rupt voluntarily surrendered himself to the sher- 
iff, and gave bail, and then moved, before the 
return of the order to show cause, to set aside 
the bankruptcy proceedings. Held, that the 
bankrupt had not removed himself from the ef- 
fect of the bankruptcy act [of 1867 (14 Stat. 
517)], and that the motion must be denied. 

[In the matter of George Merkle, an alleged 
bankinipt] 

BENEDICT, District Judge. This is a mo- 
tion, on the part of an alleged bankrupt, 
made before the return of the order to show 
cause why he should not be adjudged a bank- 
rupt, to set aside the proceedings against him, 
for the reason that, since the commencement 
^of the proceedings, the petitioning creditors 
have caused him to be arrested and held 
to bail in an action, commenced in a state 
court, to recover a debt composed in part of 
the note set forth as protested in the petition. 

Whatever force there might be in the 
position that the taking of the banki-upt up- 
on an order of arrest amounts to a satisfac- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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tion of the debt, is destroyed, in this case, by 
the fact disclosed, that although an action was 
commenced by the petitioners, in which the 
bankrupt and another person were joined 
as defendants, and an order to arrest both 
defendants was granted by the state court, 
specific instructions were given to the sheriff, 
not to arrest the bankrupt, nor to serve him 
with the summons in this action, and that 
the arrest of the bankrupt was made because 
he voluntarily surrendered himself to the 
sheriff, and voluntarily gave bail, in that ac- 
tion, without the knowledge or assent of the 
petitionei-s, who now disclaim the proceeding, 
as against the bankrupt, and offer to give 
their consent to cancel the bail bond, if any 
consent on their part be necessary. 

A peison proceeded against as a bank- 
rupt, does not, tiy voluntai-ily placing him- 
self under arrest, or in jail, or in any other 
place of confinement, remove himself from 
the effect of the bankruptcy act The mo- 
tion is denied. 



Case No, 9,459. 

The MERMAID. 

[1 Brown's Adm. 51.] i 

District Court, D. Michigan. Feb., 1859. 

Maritime Li-ess — Repaius — Law of Canada. 

There being no lien by the local law for re- 
pairs furnished in Canada, no proceeding in rem 
can be maintained here to enforce the payraent 
of such repairs. 

This was a libel for repairs furnished to the 
schooner Mermaid, at the port of Amherst- 
burg, in the province of Canada West It 
was admitted, by stipulation, that the vessel 
was a Canadian bottom, owned in Canada; 
that there was no local statute of that prov- 
ince giving a lien to material-men, and that 
the contract fot the repairs was also made 
at Amherstburg. 

J. S. Newben-y, for libellant 
.D. E. Duffield, for claimant 

WILKINS, District Judge. By the consti- 
tution of the United States, its judicial pow- 
er extends to "all cases of admiralty and 
maritime jurisdiction;" and it is contended, 
by the counsel for libellant that this lan- 
guage embraces the general maritime law 
of continental Europe, unrestricted by the 
rulings of the English courts limiting ad- 
miralty jurisdiction to the ebb and flow of 
the tide; and that, by this general law, 
which, as part of the law of nations, is recog- 
nized in Canada, the fact of making the re- 
pairs of itself created a lien upon the vessel 
enforceable in this court. I cannot so rule. 
The Mermaid was a foreign vessel in the 
port of Detroit and liable in this court for 
supplies furnished here, yet if no lien at- 
tached at her home port, where the contract 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by nprmission.] 



was made and performed, none can be en- 
forced here. The law of England covers her 
provinces, unless changed by provincial stat 
utes; and there being no local law giving 
this lien, and no ebb and flow of the tide 
bringing the waters of the lakes within the 
jurisdiction of the admiralty, as interpreted 
by the English courts, there was no lien ex- 
isting against the vessel. Libel dismissed. 

NOTE. It will be observed that the Mermaid 
was a Canadian bottom, consequently the case 
presents the ordinary feature of repairs fur- 
nished in a home port, for which there was then 
confessedly no lien, under the decision in the 
case of the General Smith. Had the Mermaid 
been an American vessel, the question might 
have been one of greater difficulty. See The 
Avon [Case No. 680]; The Champion [Id. 2,583]. 
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Case No. 9,460. 

MERRIAM V. CLINCH. 

[6 Blatchf. 5.] i 

Circuit Court, S. D. New York. Dec. 14, 1S67. 

Officeks— Collector op Customs— Fees— Deputt 
— Absesce — Death. 

1- Under the 22d section of the act of March 
2, 1799 (1 Stat 644), where the deputy of a col- 
lector of the customs acts for the collector, in 
cases of occasional and necessary absence and 
of sickness, the collector still acts, but acts by 
the deputy, and is entitled to all the perquisites 
and emoluments of the office; but, where the 
collector is disabled or dies, the duties and au- 
thorities vested in him devolve on the deputy, 
and the perquisites and emoluments which accrue 
to the office of collector, after such disability or 
death, do not belong to the collector, or to his 
estate. 

[Cited in Chadwick v. Earhart 11 Or. 389, 4 
Pac. 1181.] 

2. No officer is entitled to the emoluments of 
an office for any longer period than the period 
during which he holds the office. 

3. The provisions of the statutes of the United 
States on that subject cited. 

4. The right to the compensation attached to 
an office grows out of the discharge of the duties 
of such office, and its emoluments do not belong 
to a person who does not discharge its duties. 

This was a final hearing, on pleadings and 
proofs, of a suit originally brought in a state 
court and removed into this court by certio- 
rari. Preston King, while holding the office 
of collector of customs for the district of the 
city of New York, died, on the 13th of No- 
vember, 1865, at said city, intestate. The 
plaintiff [Ela N. Merriam] was appointed his 
administrator, on the 25th of November, 1805, 
by the surrogate of St Lawrence county, New 
York. Mr, King became such collector on 
the 1st of September, 1865. On the 22d of 
September, 1865, Mr. King, by an instrument 
in writing executed by him, under his hand 
and official seal, appointed the defendant "spe- 
cial deputy collector of customs." The ma- 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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terial parts of that instrument were in tliese 
words: "District of tlie City of New York. 
To Charles P. OUneh. By virtue of the pow- 
ei-s vested hi me by the 22d section of the act 
of Mai-eh 2d, 1799, chapter 28, and in pursu- 
ance of the treasury circular of February 1st, 
ISoO, appended to the treasury circular of 
^pril 3d, 1842, I hereby constitute and ap- 
point you special deputy collector of the cus- 
toms, withui this disti'iet, to act for me dur- 
ing my absence or sickness, and, in ease of my 
disability or death, the duties and authorities 
vested in me as collector will, by^aw, devolve 
on you, my special deputy." From the time 
of the death of Mr. King until the 16th of 
May, 1866, the defendant acted as collector of 
customs for said district, under said appoint- 
ment as special deputy. During that time, 
large sums of money accrued and became due 
and payable, for the salary of the collector of 
customs of said district, and for fines, penal- 
ties, and forfeitures. The plaintiff claimed 
that these sums pertained, as perquisites of 
office, to such collector, and came into the 
hands of the defendant in a fiduciary capac- 
ity, as the servant, agent, and special 
deputy of Mr. Kmg. He averred that the 
defendant claimed to hold and retain such 
sums in his own right, and refused to ac- 
count for them, or pay them over to the 
plaintiff. The prayer of the bill was, in sub- 
stance, that the defendant pay over to the 
plaintiff all such moneys as had come into 
the hands of the defendant, as such sei-v- 
ant, agent, and special deputy of Mr. King, 
as such collector, on account of the salary of 
the collector of said district, and on account 
of the share of fines, penalties, and forf eitines, 
and other perquisites of office, pertaining to 
said office, accruing or arising between No- 
vember 13th, 1865, and May 16th, 1866. The 
defendant, prior to his said appointment as 
special deputy was appointed assistant col- 
lector of customs at the port of New York, 
under section 16 of the act of March 3, 1863 
(12 Stat 753), and, from the time of his said 
appointment as such assistant collector, until 
the 16th of May, 1866,* he received and re- 
tained a salary as such assistant collector, 
at the rate fixed by law for that office, $5,000 
per annum, and, in addition, he received and 
retained, from the 13th of November, 1865, 
to the 16th of May, 1866, the full salary al- 
lowed by law to the collector, and the share 
of fines, penalties, and forfeitures allowed 
by law to the collector. 

E. G. Ryan and Charles G. Myers, for plain- 
tiff. 

Thomas Simons, Asst. Dist Atty., and Nel- 
son K. Wheeler, for defendant 

BLATOHFOKD, District Judge. The ques- 
tion involved in this case arises under the 22d 
section of the act of March 2, 1799 (1 Stat 
GJL4). That section provides, that "every col- 
lector, * * * in cases of occasional and 
necessary absence and of sickness, and not 



otherwise, may * * * exercise and perform" 
his "functions, powers, and duties, by deputy, 
duly constituted" under his hand and seal, 
"for whom, in the execution of his trust," he 
"shall be answerable;" and "that, in case of 
the disability or death of a collector, the du- 
ties and authorities vested in him shall de- 
volve on his deputy, if any there be, at the 
time of such disability or death, for whose 
conduct the estate of such disabled or de- 
ceased collector shall be liable," The section 
provides for two classes of cases in which the 
collector is unable to discharge himself the 
duties of his office. The first class is where 
the collector is necessai'ily occasionally ab- 
sent, or is ^ick. The second class is where 
the coUector is disabled or dead. In the first 
class of cases, the collector does not cease 
to exercise or perform the functions, powers, 
or duties of his- office. On the contrary, by 
the express language of the section, he con- 
tinues to exercise and perform such functions, 
powers, and duties, but he exercises and per- 
forms them by his deputy. Such deputy must 
be duly constituted such deputy under the 
hand and seal of the collector, and the collect- 
or is made answerable for the execution, by 
such deputy, of his trust. In the second class 
of cases, that is, the disability or death of the 
collector, the duties and authorities vested in 
him devolve on his deputy, if there be one at 
the time of such disability or death, that is, 
on the deputy whom the section thus author- 
izes him to constitute; and the estate of such 
disabled or deceased collector is made liable 
for the conduct of such deputy. In the sec- 
ond class of cases, if there be a deputy, the 
collector does not continue to exercise and pei*- 
form the functions, powers, and duties of the 
office by the deputy, but the duties and au- 
thorities before vested in the collector de- 
volve on the deputy; and, in such second class 
of cases, if there be no deputy, then, by a pro- 
vision in the same section, the duties and au- 
thorities before, vested in the collector devolve 
on the naval officer of the same district, if any 
there be, and, if there be no naval officer, then 
on the surveyor of the port, if any there be, 
and, if there be none, then on the surveyor of 
the nearest port in the district. The section 
also provides, that the authorities of the per- 
son empowered to act in the stead of a dis- 
abled or dead collector shall continue until a 
successor to such collector shall be duly ap- 
pointed -and ready to enter upon the execu- 
tion of his office If, imder this section, there 
is no person empowered to act in the stead 
of the disabled or dead collector, then the 
duties and authorities before vested in the 
collector do not. devolve on any one. 

Now, where a deputy, constituted under this 
law, acts for the collector, in cases of oc- 
casional and necessary absence and of sick- 
ness, the collector still acts, but acts by the 
deputy, and is entitied to all the perquisites 
and emoluments of the office, as fuUy, while 
so acting by deputy, as if he did not so act 
by deputy. But, when the collector is dis- 
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abled or dies, then the duties and authorities 
vested in him devolve on the deputy thus 
constituted. The collector, in such case, 
whether he be disabled or dead, does not ex- 
ercise or perform his functions, powers, and 
duties, b3' such deputy, nor does he act by 
such deputy, nor is he entitled to the per- 
quisites and emoluments of the office, which 
he would have been entitled to, if he had not 
become disabled or had not died. The duties 
and authorities of the office devolve on such 
deputy, if there be one, and, if there be none, 
then on the other officers successively, who 
are designated in the section. The word 
"authorities" is broad enough to include the 
emoluments of the office. The "djities" of the 
office include the obligations which the officer 
owes to superior authority and to the public. 
The "authorities" of the office are the powers 
and prerogatives with which the office is 
clothed, connected with the discharge of his 
duties, including, not only such powers as are 
necessary to enable him to discharge his du- 
ties properly, but the right and the power to 
demand and receive the emoluments attached 
by law to the office. 

These views accord with settled principles. 
The constitution of tlie United States (article 
2, § 6) provides, that "in ease of the removal 
of the president from office, or of his death, 
resignation, or inability to discharge the pow- 
ers and duties of the said office, the same 
shall devolve on the vice president." The 
provision, in this section of the constitution, 
that the powers and duties of the office of 
president shall devolve on the vice president, 
is identical, in legal effect, w^ith the provision, 
in the 22d section of the act of 1799, that the 
authorities and duties vested in the collector 
shall devolve on his deputy. Three times, 
since the adoption of the constitution, the 
president has died, and, under the provision 
referred to, the powers and duties of the 
office of president have devolved ujxin the 
vice president. All branches of the govern- 
ment have, under such circumstances, recog- 
nized the vice president as holding the office 
of president, as authorized to assume its title, 
and as entitled to its emoluments. The vice 
president holds the office of president until a 
successor to the deceased president comes to 
assume the office, at the espii-ation of the 
term for which the deceased president and the 
vice president were elected. The deputy, 
under section 22 of the act of 1799, holds the 
office of collector, until a successor to the dis- 
abled or deceased collector is duly appointed, 
and ready to enter upon the execution of his 
office. It has never been supposed that, 
under the provision of the constitution, the 
vice president, in acting as president, acted 
as the servant, or agent, or locum tenens 
of the deceased president, or in any other 
capacity than as holding the office of presi- 
dent fully, for the time being, by virtue of 
express authoi-ity emanating from the United 
States. So, in the case of the collector, the 
deputy, in acting as collector, after the death 



of the collector, who constituted him such dep- 
uty, does not act as the servant or agent of 
the deceased collector, but holds the office of 
collector fully, for the time being, by virtue of 
express authority emanating from the United 
States. The fact that, in the one case, the con- 
stitution itself designates the person on whom 
the powers and duties of the office shall de- 
volve, and that, in the other case, the collector 
is authorized, before his decease, to designate 
such person, makes no difference in the prin- 
ciple. The person so legally designated be- 
comes, when he assumes the powers and 
duties so devolved upon him, the direct agent 
of the government, and not the agent or serv- 
ant of any individual who may have desig- 
nated him. 

It is, also, a well established, principle, that 
no officer is entitled to the emoluments of an 
office for any longer period than the period 
during which he holds the office. And the legis- 
lation of congi-ess is to this effect. The pur- 
port of the statutory provisions on the subject 
of the compensation of public officers— Act 
March 3, 1839, § 3 (5 Stat. 349); Act Aug. 23, 
1842,' § 2 (5 Stat. 510); Act Aug. 26, 1842, § 
12 (5 Stat. 525); Act Sept. 30, 1850. § 1 (9 
Stat. 542, 543)— is, that no person is entitled 
to receive the emoluments of an office whicli 
he does not hold. Opinion of Attorney Gen- 
eral Crittenden, 5 Op. Attys. Gen. 7G8. 

In the present case, Mr. King, by his death, 
ceased to hold the office of collector; and not 
only so, but the duties and authorities before 
that time vested in him, then devolved on 
the defendant, because the defendant had, 
during the lifetime of Mr. King, been duly 
constituted by him his deputy, in accordance 
with the provisions of the 22d section of tlie 
act of 1799. The designation of the defend- 
ant as deputy, made by Mr. King, was made 
strictly in accordance with those provisions. 
The instnunent refers to the section, and then- 
states, that Mr. King constitutes and ap- 
points the defendant special deputy collector 
of the customs, within the district of the city 
of New York, to act, for him during his ab- 
sence or sickness, and then adds, "and, in 
case of my disability or death, the duties and 
authorities vested in me as collector, will, by 
law, devolve on you, my special deputy." 

I am unable to see any ground upon which 
the right of Mr. King to the emoluments of 
the office " of collector, after his death, can 
rest. It is urged, that the provision of the 
section in question, which declares that the 
estate of the deceased collector shall be liable 
for the conduct of the deputy, gives to the es- 
tate of the deceased collector a title to the 
emoluments of the office, during its adminis- 
tration by the deputy. Indeed, the claim of 
the plaintiff seems to be put wholly on that 
provision; and the idea that the defendant, 
in administering the office, under his appoint- 
ment as such deputy, acted as the sei-vant or 
agent of Mr. King, and not as a direct agent 
of the government, can rest on nothing but 
that provision. But that provision cannot 
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have the effect claimed for it. Under that 
clause of the 22<3 section which relates to the 
absence and sickness of the collector, he is 
entitled to the emoluments of his office while 
he is so absent or sick, and yet he is express- 
ly, by the section, made answerable for the 
execution of the ti-ust of his deputy, during 
such absence or sickness. But he is entitled 
to such emoluments in that case, not because 
he is answerable for the acts of his deputy 
during such absence or sickness, but because 
he himself, by the very terms of the act, still 
execises and performs the functions, powers, 
and duties of the office, although he does so 
by deputy. Under that clause of the same 
section which relates to the disability and 
death of the collector, he is not entitled to the 
emoluments of the office, after he dies, al- 
though his estate is, by the section, expressly 
made liable for the conduct of the deputy 
whom he designates. The reason why he is 
not entitled to such emoluments in that case, 
is, because he ceases, by his death, to hold 
the office, and to exercise or perform its func- 
tions, powers, and duties. The liability of his 
estate for the conduct of the deputy, after his 
death, is a special liability, attached by law, 
as a condition. No person is bound to accept 
the office of collector, but, if he does, he takes 
It subject to the burdens which the law im- 
poses on the holding of it. Nor, after he 
takes it, is he compelled to appoint a deputy, 
under section 22 of the act of 1799. The 
provision is permissive only. But, if he avails 
himself of it, and appoints a deputy, with the 
incidental advantage to himself of being 
able, tmder the section, to perform, by deputy, 
while occasionally and necessarily absent or 
sick, the duties of the office, and thus enjoy, 
while so absent or sick, its emoluments, he 
makes such appointment of a deputy subject 
to the condition imposed by the statute, that, 
on his own death, the duties and authorities 
of the office devolve on such, deputy, and his 
own estate becomes liable, after his death, 
for the conduct of such deputy, while admin- 
istering the office. Under the section, but one 
appointment of a deputy, for any purpose, 
can be in force at any one time. The same per- 
son, when designated, is to act in the cases 
of absence, sickness, disability, and death; 
and the collector, in availing himself of the 
privilege of performing the duties of his of- 
fice, during his lifetime, while absent or sick, 
by such deputy, must talce on himself all the 
liabilities which the designation of such dep- 
xity imposes. And thei'e is nothing unreason- 
.able in making the estate of the deceased col- 
lector liable for the conduct of the deputy, or 
in withholding from it, notwithstanding such 
liability, the .emoluments of the office, during 
the term of such liability. The liability is 
imposed because the collector has the sole 
and unresrticted designation of the deputy. 
No superior officer of the government has any 
voice in approving or disapproving, confirm- 
ing or rejecting, such appointment. Hence, the 
manifest ijropriety of holding the estate of the 



deceased collector liable for the conduct of the 
deputy after the death of the collector, so long 
as such deputy continues to act as the agent of 
the government, under a designation made hj 
the deceased collector. But there would be 
no propriety in giving to the estate of the de- 
ceased collector the emoluments of the office 
dvu:ing such period. The right to the com- 
pensation attached to an office grows out of 
the discharge of the duties of such office, and 
its emoluments do not belong to a person who 
does not discharge its duties. Conner v. City 
of New York, 1 Seld. [5 N. Y.] 296. 

I do not think that the fact that the defend- 
ant has, with or without the assent of the 
government, continued to receive, during the 
period in question, the salary appertaining to 
the office of assistant collector of customs at 
the port of New York, has any bearing upon 
the question of tiie right of Mr. King's estate 
to the emoluments of the office of collector 
during that period. 

In passing on the question involved, I only 
decide that Mr. King's estate is not entitled 
to those emolmnents. I do not mean to decide 
that the defendant is entitled to retain them. 
"Whether there is any thing in the fact that 
the defendant accepted the salary of assistant 
collector, that precludes him from claiming 
the emoluments of the office of collector dur- 
ing the same period; or whether there was 
such an incompatibility between his acting 
as collector and his being assistant collector, 
as to make it impossible for him to hold both 
offices, and to authorize the government to 
call upon him to elect which office he would 
hold, and whether he has, .in fact, made such 
election in favor of the assistant collector- 
ship; or whether, under the general rule and 
practice, that, where an officer holding one 
office is authorized to perform the duties of 
another, he may receive the emoluments of 
the office which he is thus temporarily filling, 
but cannot receive his own at the same time, 
the defendant may have the emoluments of 
the collectorship on relinquishing those of the 
assistant collectorship; or whether, if he 
would be otherwise entitled to the emoluments 
of the office of collector, he is not entitled to 
them because of his not having taken, on the 
death of Mr. King, the oath required by the 
4th section of the act of June 1, 1789 (1 Stat. 
23), or the oath required by the 20th section 
of the act of March 2, 1799 (5 Stat. 641); or 
whether, as to so much of such emoluments 
as consists of fines, penalties, and forfeitures, 
the naval officer of the district and the sur- 
veyor of the port, are, under section 91 of the 
same act (5 Stat. 697), entitled to what would 
have been Mr. King's share of the same if 
he had lived, on the ground that, within the 
meaning of that section, there was no collector 
in the distiict, until such a successor to Mr. 
King as the 22d section of that act speaks of, 
was duly appointed— are questions not 'involv- 
ed in this case, and in regard to which I 
neither express nor intimate any opinion. 

The bill must be dismissed, with costs. 
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Case mo. 9,461. 

MERRIAM et al. v. DRAKE. 

[9 Blatehf. 336; 5 Fish. Pat. Cas. 259.] i 

Circuit Court, N. D. New York. Jan. 16, 1872. 

Patents — Cosibisation — Equivalents — Same 
E,ES0LT— Whip Sockets. 

1. The daim of the reissued letters patent 
granted to John O. Merriam and Edwin Oham- 
berlin, as assignees of Charles B. Morehouse, 
the inventor, July 12th, 1870, for an "improve- 
ment in whip-sockets," the original patent hav- 
ing been granted to said Morehouse February 
6th, 1866, namely. "The whip-socket, B, having 
permanently attached thereto the stationary jaw 
or clamp, B, in combination with the detachable 
jaw or clamp, G, whereby the said whip-socket 
may be fastened to. and connected with, the dash- 
board rod of a carriage or other vehicle, substan- 
tially in the manner and by the means herein 
described and set forth," is a claim to a whip- 
socket having, at the top and bottom thereof, 
metal rings or flanpres, for the purpose of ^ving 
support and strength, with a stationary jaw of a 
clamp permanently attached thereto, and a de- 
tachable jaw, to be applied to dasp the rod of the 
dash-board, the detadiable jaw forming, in con- 
nection with its fellow, a mouth or double jaw, 
which can be slid off and upon the object to 
which it is to be fastened, and made tight there- 
on by the single screw which holds its outer end 
to its fellow, 

2. Such form of clamp allows the whip-socket 
to be made fast to the dash-board rod without 
perforating the leather thereof. 

3. Such claim is not infringed by a whip-sock- 
et which has no rings or flanges, and has a sub- 
stantially different clamp, requiring the perfora- 
tion of the leather of the dash-board to admit of 
its application thereto. 

[This was a proceeding by John O. Merriam 
and Edwin Chamberlin against Francis 
Drake to restrain certain infi-ingements.] 

2 [Pinal hearing on pleadings and proofs. 
Suit brought upon letters patent [No. 52,439] 




for an "improvement in whip-sodcets," grant- 
ed to Charles B. Morehouse, February 6, 
1866; assigned to complainants, and reissued 
to them July 12, 1870 [No. 4,071]. The inven- 
tion is illustrated by the above engraving, in 
which the upper ring and clamp and the dash- 
board and rod are omitted. The description 
in the specification is as follows: "The nature 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 9 Blatehf, 336, 
and the statement is from 5 Fish. Pat Cas. 259.] 

2 [From 5 Fish Pat Cas. 259,] 



of the said invention and improvement con- 
sists in the use of a whip-socket, having per- 
manently attached thereto a suitably shaped 
extension or extensions, adapted to fit the 
dash-board rod of a carriage or other vehicle, 
in combination with one or more screw-eaps, 
whereby said whip-socket may be securely 
fastened to the dash-board rod, substantially 
in the manner and for the purpose hereinafter 
more fully described and specified." It de- 
scribed the construction and operation of the 
invention as follows: "The wbip-sodiet, B, 
may be made in any usual shape, and of any 
material desired, having at the top and bot- 
tom thereof metal rings or flanges, D, which 
are for the purpose of supporting and 
strengthening the whip-socket, B, and form 
part thereof. To these rings or flanges, D, 
are securely and permanently attached the 
stationary clamps, B. These clamps, E, 
should be of proper shape and size to con- 
form to the dash-rod. The clamp, G, is made 
of malleable cast-iron, or other metal, and, in 
size and shape to correspond with the station- 
ary clamp, E. The operation of the improved 
fastening is as follows: The whip-sodiet, B, 
is placed against the dash-board, A, the sta- 
tionary clamps, E, fitting closely against the 
dash-board rod, K. The clamp, G, is then 
placed against the said dash-rod, K, opposite 
to the stationary damp, E, and then, by means 
of a screw or screws, or other mechanical 
means, the said clamps are forced together, 
securely damping, clasping, and grasping the 
dash-board rod, K, thereby secvu-ely holding 
and fastening the whip-socket, B, in its proper 
place and position, yet detachable at pleas- 
ure." The daim was in these words, as fol- 
lows: "The whip-socket, B, having perma- 
nently attached thereto the stationary jaw or 
clamp, E, in combination with the detach- 
able jaw or clamp, G, whereby the said whip- 
socket may be fastened to and connected with 
the dash-board rod of a carriage or other 
vehicle, substantially in the manner an*d 
by the means herein described and set 
foith."]2 

Esek Cowen, for complainants. 
John B. Gale, for defendant 

WOODRUFF, Circuit Judge. It will be 
seen, from the description and claim of the 
patent, that the patentees do not claim that 
either of the parts which mate up their im- 
proved whip-socket is new. The whip-socket 
itself may be made in any usual shape, and 
of any material desired, having, however, at 
the top and bottom thereof, metal rings or 
flanges, plainly indicating, as, also, the plain- 
tiffs' proofs in regard to the previous state of 
the art show, that whip-sockets for sustaining 
the whip, and attached to the dash-board rod, 
were not new, but were precisely what the 
patentees claim to have improved. And there 
is no claim, obviously there could be none, 
that clamps were not well known and com- 



2 [From 5 Fish. Pat. Cas. 259.] 
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mon devices for clasping and holding, perma- 
nently or temporarily, as the ease might re- 
quire, whatever might he placed between the 
two jaws thereof. Nor is the featmre, that 
one jaw is permanent or fixed, and the other 
movable and detachable, claimed to be, in 
itself, novel. The manner in which parts of 
machinery are clamped by a double or single 
3 aw J the well known clamping tools of the 
joiner, the cabinet-maJcer, the shoe-maker, and 
the blacksmith; the common device of a 
clamp connected with, and forming part of, 
various articles in domestic use, to fasten 
them to a table, or to a fixture, as, for ex- 
ample, the common reel, the needle cushion, 
and like articles found in the shops, and in 
the use of the seamstress or embroiderer— is 
familiar. Nor could the patentees claim the 
use of a clamp generallj'-, as a means of at- 
taching a whip-socket to a dash-board. That 
would be claiming, as an invention, the mere 
application of an old device to a new use, 
which, by itself alone, is not the subje* of a 
patent. 

In view of the state of the art, and of the 
want of any pretence, in the specification or 
claim, that either of the parts are new, the 
claim of the plaintiffs' patent must be con- 
strued to be for a whip-socket constructed 
substantially as described, that is to say, 
having, at the top and bottom thereof, metal 
rings or flanges, for the purpose of giving 
support and sti'ength, with a stationary jaw 
of a clamp permanently attached thereto, 
and a detachable jaw, to be applied, by 
some mechanical means, so as to clasp the 
rod of the dash-board; and, as clamps are of 
various form and manner of application, the 
precise form and mode of attaching the de- 
tachable jaw in the plaintiffs' patent is care- 
fully exhibited in the drawings, where it is 
exhibited as forming, in connection with its 
fellow, a mouth or double jaw, which, (like 
the clamp attached to a lady's pin and needle 
cushion) can be slid off and upon the object 
to which it is to be fastened, and made tight 
thereon by the single screw which holds its 
outer end to its fellow. It is a whip-socket 
having this combination, and the devices em- 
ployed to adapt each part to its place and 
office in the combination, that is secured to 
the plaintiffs by their patent; and, each part 
being old, the plaintiffs could not, and do 
not, by their patent, close the door to any 
other combination of these old elements, or to 
any other mode of combining them which is 
not substantially like that employed by the 
plaintiffs. 

The oflace, as well as the advantage, of the 
form of clamp specified by the plaintiffs as 
a part of their whip-socket, is shown by the 
evidence, as well as by the specification an- 
nexed to the original patent, of which the 
patent relied upon is a reissue. It was 
deemed important, that the whip-socket 
should be so constructed that it could be 
made fast to the dash-board rod without 
cutting, perforating, or injuring the leather 



which constitutes the dash-board. That was 
the chief featui-e in the patent. Other pat- 
ents existed for fastening a whip-socket by 
means of a metallic clamp differing but lit- 
tle from the one used by the plaintiffs; but 
tlie application thereof to the dash-board rod 
involved the cutting or perforating of the 
leather to permit one jaw of the clamp to 
pass through, so as to embrace the rod, 
when the socket was in its proper position. 
Accordingly, the specification and drawings 
of the original patent, and of the reissue, de- 
scribe, exhibit, and refer to a peculiar ar- 
rangement of the jaws of the clamp, so that, 
at one end, they are held together and tight- 
ened by the clamp-screw, and, at the otJier 
end, are open, to be slid sidewise upon the 
rod, before the screw "is made tight; and 
they may be removed in like manner, with- 
out disfiguring the leather of the dash-board. 

I do not suggest that such a whip-socket, 
made up of these several paiis arranged and 
adapted to each other in the manner de- 
scribed, was not a patentable device. Its 
peculiar arrangement of the parts, and their 
adaptation to the purpose in view, probably 
made it something more than a putting of 
an old device to a new use; but the patent 
stands upon rather narrow ground. It does 
not cover every possible mode of clamping a 
whip-socket to a dash-board, but, at most, 
only a mode which is substantially the same. 

The defendant does not use or sell such a 
whip-socket as is described or referred to iu 
the plaintiffs' specification, nor one that is at 
all like it. His socket consists of two parts 
hinged upon each other, so as to open and 
close at the top and bottom alternately, as 
the whip shall be inserted or withdrawn. It 
has no rings or flanges at the top or bottom, 
nor elsewhere thereon. Indeed, rings or 
flanges could not be placed thereon at all, 
without destroying its chief and peculiar 
characteristic, namely, the opening thereof 
at the top, to receive the whip, and the clos- 
ing thereof around the whip when it is 
thrust to the bottom, and opening, in tiu:n. 
when the whip is withdi-awn. The defend- 
ant does not, therefore, use the plaintiffs' 
rings, nor any equivalent device, for either 
would be impracticable. The rings in the 
plaintiffs' whip-socket serve a double pur- 
pose. They strengthen the socket, and are 
its sole support, and are the base of the 
clamps, by an extension thereon forming the 
permanent jaws. The whip-socket used or 
sold by the defendant has not, and cannot 
have, any such rings. It is made of sufficient 
strength to render them unnecessary for 
either strength or support. It will not avail 
the plaintiffs to say, that, by making the de- 
fendant's socket of a form, or thickness, or 
strength sufficient to render the rings un- 
necessary, the defendant does employ an 
equivalent. Not so. He dispenses with the 
plaintiffs* device altogether. He has no need 
to use it, and is unable to use it. He has 
contrived another mode of giving strength 
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and support, and lias provided, in such other 
mode, for attacliing it to the clasp which he 
employs to secure it to the dash-hoard. It 
is not true, that a device is necessarily 
equivalent to another, merely because it ef- 
fects the same result. The whole field of 
invention is cultivated with a view to devise 
otiier and new modes of effecting results that 
are known and common. The defendant 
does not use or sell a whip-socket having a 
clamp substantially like that which is de- 
scribed in the plaintiffs' patent. True, he 
fastens the whip-socket to the dash-board 
rod. That is the result attained by both. 
But, as already, in substance, suggested, the 
plaintiffs have not secured to themselves a 
monopoly of the result, but only of the spe- 
cial means of accomplishing it, in the com- 
bination constituting the whip-socket de- 
scribed, and such other means as are, in the 
combination, equivalent ther-eto. To one 
side of the body of the defendant's whip- 
socket are permanently attached pi'ojeetions, 
with outward eun'ed faces, fitting the side 
of the dash-board rod, and, on the outer side 
of the rod, a strap of metal, also curved, is 
applied to the rod, and, by a screw at each 
end, passing to the projections first named, 
this strap is drawn down upon the rod and 
clasps it, drawing the inner projections on 
the socket firmly against the rod. This part 
of the defendant's whip-socket is not like 
that of the plaintiffs in form, nor in me- 
chanical structure, nor in mode of operation, 
nor in its result, except only that it does 
fasten the whip-socket to the rod. It re- 
quires that the leather of the dash-board be 
cut or perfoi-ated, to allow of its application. 
It cannot be slipped upon the rod sidewise, 
and so removed at pleasure. It cannot be 
moved from one position to another, slid up 
or down, without new perfoiutions of the 
leather, witJi each change of position, thus 
disfiguring the dash-board. In short, the de- 
fendant's whip-socket, with its adaptation 
to use, is a different organization, and con- 
stitutes no infringement of the plaintiffs' 
patent. 

The bill of complaint must be dismissed, 
with costs. 

MERRIAM (KITTLE v.). See Case No. 7,857. 

MERRIAM (UNITED STATES v.). See Case 
No. 15,759. 



Case K'o. 9,46S. 

MERRIAM et al. v. VAN NEST et al. 

[3 Ban. & A. 209; i 13 O. G. 597.] . 

Circuit Court, S. D. New York. Feb., 1878. 

Patents — Whip-Sockets— Equivalents. 

1. The complainant's patent, for a combina- 
tion, with whip sockets, of the particular means 
described for attaching them to carriages— the 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



device used being a clamp, one arm of which is 
formed of projections on the side of the socket, 
and the other of a lever of the third order, both 
curved to fit the dash-rail of a carriage, and so 
constructed that it will fasten to the rail without 
reaching round it, and is worked by a screw and 
nut; is not infringed by the use of a socket, 
with a clamp extending around the rail made 
up of projections from the socket, a bar to go 
behind the dash-rail, and two screws with nuts, 
one on each side of the rail. 

2. It is not infringed by the use of a socket 
with a clamp extending around the rail, made up 
of projections from the socket, a bar to go behind 
the rail, and a bar hinged to a projection at one 
side of the rail. 

[This was a bill by John O. Merriam and 
others against Abraham R. Van Nest and 
others, for the infringement of a patent, No. 
43,858, originally granted to Charles B. More- 
house, August 16, 1864.] 

Josiah P. Fitch, for complainants. 
Charles J. Hunt, for defendants. 

WBeELE :i, DisLrict Judge. This < ause has 
been heard on pleadings, proofs and argu- 
ment. The plaintiffs own reissued patent. 
No. 5,713, dated December 30th, 1873, which 
they allege the defendants infringe. The de- 
fendants, among other defences, deny any in- 
fringement. 

The invention is of an attachment to whip- 
sockets for fastening them to cai-riages. Not 
of whip-sockets, nor of the attachment of 
them to carriages, for those things were long 
before known, but of the combination, with 
whip-sockets, of the particular means de- 
scribed for attaching them to carriages. This 
is all that is claimed of the patent, and all 
the patent the invention would bear. 

The device used is a clamp, one arm of 
which is formed of projections on the side of 
the socket, and the other of a lever of the 
third order, both curved to fit the dash rail 
of a carriage; and it will fasten to the rail 
without reaching round It, and is worked by 
a screw and nut. 

The defendants have sockets, with two dif- 
ferent attachments, for fastening them to 
carriages. Bach consists of a clamp, and so 
far in name their methods are like the plain- 
tiffs'. But each of their clamps is quite dif- 
ferent from the plaintiffs'. One is made up 
of projections from the socket, a bar to go 
behind the dash-rail, and two screws, with 
nuts, one each side of the rail. The other, of 
like projections, and bai* to go behind the rail, 
with the bar hinged to a projection at one 
side of the rail, and worked by a nut and 
screw at the other side of the rail. Both ex- 
tend around the rail. 

If the patent had been for the result of at- 
taching a whip-socket to a carriage by the 
means described, it might be said that the de- 
fendants accomplished a result of which the 
plaintiffs had a monopoly by means mechan- 
ically equivalent to the plaintiffs, and that 
they thereby infringed. But here the whole 
field of attaching sockets to carriages was left 
open, except as to the use of the means de- 
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scribed, and tlie monopoly of the use of tbose 
could not be infringed by the use of others not 
the same. 

From the comparison of the two methods of 
the defendants witli those of the plaintiffs, 
they do not appear to be the- game. They may 
be equivalents in accomplishing a result, but 
not in methods of accomplishing it, so there 
does not appear to be any infringement. 

This result makes the consideration of the 
other defences set up wholly unnecessary for 
the purposes of the suit Let a decree be en- 
tered dismissing the bill of complaint, with 
costs. 



Case T^o. 9,463. 

In re MERRICK. 

[7 N. B. R. (1873) 459.] i 

District Court, E. D. Michigan. 

Bankrhptcy — PiiooF OF DEbTs — ^Register— Com- 

missionek— dlscketiox to e,efuse— 

Receipt and Filing. 

1. As the law now stands, proof of debts in 
bankruptcy may be taken by a register or by 
a coinmissiouer in all cases, whether of a resi- 
dent or non-resident creditor, or whether such 
commissioner holds his officf in the same town 
with tlie register or not. The only limitation be- 
ing that it shall be taken before a register or 
commissioner of the same judicial district in 
which the creditor resides or in which the pro- 
ceedings are pending. 

2. The court has no discretion to refuse to re- 
ceive and file a proof of debt which appears on 
its face to have been taken by a proper officer 
and to be correct in form and in* substance. 

3. The receipt and fifing of proof of debt alone 
confers jurisdiction over the claim on the court, 
and then only does its revising power over such 
proof, mentioned in the act of 1868 [15 Stat. 
228], commence. The receiving and filing of a 
proof of debt concludes nothing, and the power 
still remains in the court to revise and correct, 
or reject such proof altogether. 

[In the matter of "W. B. Merrick, a bank- 
rupt.] 

By Hovey K. Clarke, Register: 

I, the above named register, hereby certify 
that in the course of proceedings before me 
in the above bankruptcy, on the 12th day of 
November instant, Mr. O. Kirehner presented 
to me to be filed as proof of debt against the 
above bankrupt's estate, an affidavit drawn 
up by himself, and sworn to on the same day 
before Ei-vin Parmer, "United States com- 
missioner, Eastern district of Michigan." 
Observing the date of the jurat, I inquired 
where the claimant then was, to which Mr. 
Kirehner replied that he did not know. I 
then inquired why he had not been produced 
before me to prove his claim, remarking that 
the paper offered appeared to be an "affi- 
davit" and not a deposition. To this no reply 
was given, except to concede that it was an 
affidavit, drawn by Mr. Kirehner, and that he 
had a right to insist on its being filed. I de- 
clined to take it and he withdi'ew. On the 
14th of November Mr. Kirehner again ap- 
peared and "tendered" the paper to be filed, 

1 [Reprinted by permission.] 



the theory of a "tender" seeming to be, that 
in this case the paper offered so fully satis- 
fied the law in every particular that the regis- 
ter had no discretion whatever; that his duty 
had become clerical only, namely, to file the 
paper and thus admit the claim of Edmund 
Cole as satisfactorily proved. I am unable 
to concur in this view of the powers and du- 
ties of registers in taking proof of debts. I 
have not been furnished with a statement of 
the principle of law by which this view of my 
duty is supposed to be supported, unless a 
reference to Shephard's Case [Case No. 12,- 
753], may be regarded as conveying by in- 
ference such statement. I do not see any- 
thing in the ease to which I am referred, that 
has any bearing on the question before me, 
except that United States circuit court com- 
missioners are authorized to take depositions 
to prove debts in bankruptcy within the dis- 
trict where the case is pending. This was 
a disputed point before the amendment to the 
banki-upt act of July 27, 1S6S, Hall, J,, in 
Shephard's Case [supra], holding that the 
commissioners had such power; and Bus- 
teed, X, in Re Haley [Case No. 5,918], hold- 
ing that they had not But the act of 1868 
gives this power with sufficient clearness, so 
that I do not see how any question can be 
raised upon it. I have always hitherto b6en 
able when certifying for the determination 
by the district judge questions which aiise on 
my own powers and duties, to state with 
some definiteness the point to be decided. 
If in this certificate I shall not be able to 
state the case as it is regarded by Mr. Kireh- 
ner, who demands the filing of the proof of 
debt in this ease, my inability is not the re- 
sult of any indifference on my part to the 
duty I am called to perform. Each of my in- 
tei-views with him was ended so abruptly, 
that no proper opportunity was afforded me 
to state my views of his demand. The last 
interview was closed by his positive assertion 
that there was no question in the case. Un- 
der these circumstances I am obliged to dis- 
cuss every question which seems to- me per- 
tinent, or may be so regarded by the district 
judge, in the determination of the propriety 
of the demand that the paper shall be filed as 
proof of debt due to Edmund Cole. 

I. The duties of a register to whom a cause 
in bankruptcy is referred, in taking and filing 
proof of debt, are not only judicial and cler- 
ical, but they are also supei-visory. The first 
meeting of creditors for the proof of debts 
and the choice of an assignee is called a 
"court of bankruptcy" (section 11), which the 
register is to hold and in which he is to pre- 
side (see. 4). It cannot be doubted, I think, 
that the powers given to "the court" by the 
act as to the proof of debts are by the gen- 
eral order of reference (from No. 4) conferred 
upon the register, subject of course, to the 
transfer to the district judge for determina- 
tion of any issue of law or fact which may 
arise in the proof of debts. What general 
powers could be committed to him by the 



MERRICK (Case No. 9,463) 



[17 Fed. Gas. page 76] 



order of reference if these are not? The pro- 
vision of section twenty-two, that the deposi- 
tion must he satisfactory to the ofBcer taldng 
it, and, as if to provide for the case of a 
proof taken before a commissioner, the pro- 
visions which authoriize the requiring of 
"further pertinent evidence either for or 
against the admission of claims," and the 
provisions of section twenty-three, authoriz- 
ing the postponement of a proof of claim, 
where "doubts are entertained concerning its 
validity,"— the exercise of which power must 
be conceded to the register, for proofs of 
debts in the first instance can be presented 
nowhere else but to him — and the act of 1868, 
under which commissioners within the dis- 
trict of the register in chai-ge of the case de- 
rive their power to take deposition in bank- 
ruptcy, and which expressly subjects all such 
proofs to the revision of the register, all seem 
to me to be irreconcilable with the proposition 
that the register's powers over a proof of 
debt, taken before a commissioner, in a cause 
referred to him, is confined to the merely 
clerical function of filing it. I I'egard his 
powers, and consequently his duties, as of a 
much more responsible character than this; 
and they are of a character which every real 
creditor has an interest in their faithful and 
intelligent performance. If the register's du- 
ties were judicial only he might rest his ac- 
tion upon the theory, that as every creditor is 
a party to every proffered claim, any other 
creditor adverse to the claimant may appear 
and raise any question touching the validity 
of the claim, and so long as no question was 
presented to him by a party he was not 
called to the exercise of any duty concerning 
such proffered claim; but this would be prac- 
tically impossible, and hence the importance 
to every creditor of the supervisory power 
expressly vested with registers by the act of 
1868. Every creditor is interested in the 
maintenance of this power in its fullest effi- 
ciency in the hands of the register, and it 
ought not be in the power of any creditor, or 
party claiming to be such, to evade or defy it. 
If I have in this statement correctly appre- 
hended the powers of the register in taking 
proof of debts, I think he has a right to be 
informed, and that it is his duty to know 
why a creditor claiming to have a debt 
against a bankrupt's estate, instead of attend- 
ing before the register, specially charged 
with the powers of the comt in taking 
proofs, and submitting to the examination 
which the act contemplates, goes before a 
commissioner of his own selection, having 
his ofiice in the same building with the regis- 
ter, and thus without any apparent reason 
evades the scrutiny which the register might 
exercise; and if the claimant refuse to an- 
swer, I think it my duty to decline to take the 
proof until some reason is given for what ap- 
pears to be an evasion of the order of ref- 
erence. I do not think that the power to take 
depositions in bankruptcy was conferred upon 
commissioners for any such purpose. It was 



designed for the relief of creditors who are 
at inconvenient distances from the register— 
a privilege which it would be well if it were 
possible to extend. The passage of the act 
of 186S had a very beneficial effect in this 
respect; but I cannot think it was the pur- 
pose of the act to allow this convenience to be 
converted into a means of transferring some 
of the most important duties of the register 
to commissioners having their offices in the 
same place, and, stripping the register of all 
his supervisory powers, leave to him the 
merely clerical duty of ffiing proofs taken be- 
fore commissionei-s. 

II. Proofs of debts are to be established as 
provided by section twenty-two of the act, 
by depositions, not affidavits, taken before a 
register or commissioner. The provisions of 
the act on this subject are peculiar. Among 
them is this: "That no claim shall be allow- 
ed unless all the statements set forth in such 
deposition shall appear to be true." Appear 
to whom? Of course to the officer taking it. 
That it must be "satisfactory" to him the act 
vei*y plainly requires. I do not see how it can 
be supposed that an affidavit drawn by the 
attorney of the affiant, and merely sworn to 
before the officer authorized to take a deposi- 
tion, is a compliance with this provision of 
the act. The distinction between a deposition 
and an affidavit ought to be well understood, 
for notwithstanding the words are sometimes 
inaccurately used, and an "affiant" is often 
called a "deponent," (see BumU, Law Diet, 
p. 366, "Depositions,") yet, strictly, in a depo- 
sition the statements are reduced to writing 
by the officer taking it, or by a disinterest- 
ed person under his direction, and thus he 
becomes officially cognizant of what the dep- 
osition contains, as he certainly ought to 
be, if it is required that it shall be satis- 
factory to him. On the conti-ary, an affidavit 
is an ex parte statement drawn by the attor- 
ney of the party interested in it, of the con- 
tents of which the officer who administers the 
oath is not expected to have any knowledge, 
and in a veiy large proportion of cases he 
has no knowledge of such contents whatever. 
To infer from the jurat to an affidavit that 
the officer administering the oath had exam- 
ined the affidavit, or had made himself in 
any way acquainted with its contents, or 
knew even that the affiant was acquainted 
with and understood its "contents, would be 
contradicting an experience nearly universal. 
In the few cases, in all, however, not amount- 
ing to half a dozen, where this practice has 
been attempted before, of presenting as proofs 
of debts affidavits drawn by attorneys and 
sworn to before commissioners, which, hav- 
ing declined to receive, when the claimants 
subsequently appeared before me to prove 
their claims, I have found in almost every in- 
stance that the proof had not been read to 
the claimant by the commissioner and that in 
some instances only what the attorneys sup- 
posed to be the substance of it had been stat- 
ed to the affiant before he swore to it. I am 
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persuaded that the framers of the bankrupt 
act never intended that the very important 
matter of proving debts in bankruptcy should 
be committed to such loose methods of proced- 
ure; and I am very sure that the interests of 
all creditors demand that facilities for the ex- 
amination of creditors when proving their 
claims should rather be rendered more effec- 
tive than that a practice should be tolerated 
■which will reduce proofs of debts in bank- 
ruptcy to a mere formality. I regard it as 
worthy of careful attention by the court and 
its officers to prevent any such result. All 
creditors have an interest in such a construc- 
tion of the act, and in the establishment of 
such a practice under it as shall afford the 
fullest opportunity for the scrutiny of all 
claims which are offered for proof; and un- 
der the law as it stands, this can be done no- 
where so conveniently and effectively as by 
the register to whom the cause is referred. 
These views as to the nature and examina- 
tion in proofs of debts which the bankrupt 
act contemplates, I think, are fully supported 
by several reported cases to which I refer. 
In re Haley [Case No. 5,918] ; In re Strauss 
[Id. 13,532]; In re Elder [Id, 4,326]. 

m. In considering the question as one of 
practice, which it is desirable should be such 
as will enable creditors to secure all the 
rights to which they are entitled, with the 
least inconvenience and expense to them, it 
may be remarked that a practice which will 
add to the fees which must be paid to the 
officer who takes a deposition, an attorney fee 
for drawing it, , does not desei-ve encourage- 
ment; for even if, in such a case as this, the 
oath is administered by the commissioner, 
without chai'ge, it is scarcely possible that 
any attorney would rate his services so low 
as to be satisfied with the fee which the law 
allows to its officers for the whole service of 
taking and filing a deposition to prove a debt. 
Beside, it is the policy of the law that all the 
expenses of realizing and distributing a bank- 
rupt's assets, including the fees for proving 
claims, shall be a charge upon the fund, and 
are entitled to priority of payment before any 
dividend. To call in professional assistance, 
in any but a few peculiar cases, to aid in 
proving claims in bankruptcy is wholly un- 
necessary. So the profession generally un- 
derstand it; and if there be any who do not, 
the public should know it, that they may not 
be subjected to any useless expense to secure 
their due proportion of the bankrupt's assets. 
All which, together with the proof of debt 
offered, is respectfully submitted. 

LONOTEAJl, District Judge. By section 22 
of the bankrupt act it was* provided, "that all 
proofs of debts against the estate of the bank- 
rupt, by or on behalf of creditors residing 
within the judicial district where the proceed- 
ings in bankruptcy are pending, shall be made 
before one of the registers of the court in 
said disti'ict, and by or on behalf of non-resi- 
dent creditors, before any register in bank- 
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ruptcy in the judicial district where such 
creditors, or either of them reside, or before 
any commissioner of the circuit court author- 
ized to administer oaths in any district." A 
difference of construction by the courts hav- 
ing arisen as to the power of a commissioner, 
under that provision, to take proof of debts, 
where the creditor resided within the district 
where proceedings were pending, congress by 
section three of the act of July 27, 1868 (15 
Stat 228) enacted that "such commissioners 
may take proof of debts in bankruptcy in all 
cases, subject to the revision of such proofs 
by the court according to the provisions of 
said act." So that as the law now stands 
proof of debts in bankruptcy may be taken 
by a register or by a commissioner in all 
cases, whether of a resident or non-resident 
creditor, or whether such commissioner holds 
his office in the same town or in the same 
building in which a register holds his office, 
the only limitation being that it shall be taken 
before a register (fv commissioner of the same 
judicial district in which the creditor resides, 
or in which the proceedings are pending. 
The law never did require, neither does it 
seem to have been contemplated, that such 
proofs should be taken before the register to 
whom the bankruptcy has been referred; to 
the exclusion of all others. 

In this state of the law, I cannot see that 
the court has any discretion to refuse to re- 
ceive and file a proof of debt which appears 
on its face to have been taken by a proper 
officer, and to be correct in form and, in sub- 
stance. By the receipt and filing of proof of 
debt, and by it alone, the court obtains juris- 
diction of the claim and of the ci'editor pre- 
senting it; and then, and then only, does the 
revisory power of the court over such proof 
mentioned in the act of 1868 commence. The 
receiving and filing of proof of debt concludes 
nothing. True, unless otherwise ordered, it 
entitles the creditor to be placed on the list 
of creditors, vote for assignee, and receive 
dividends. But the comt may otherwise or- 
der; and, under its revisory powers, may 
postpone the same, as provided in section 
twenty-three; and, as provided in section 
twenty-two, summon the creditor and other 
persons before it, and examine them in regard 
to the claim itself, and may reject the claim 
altogether, pr in part only; and do all other 
things in regard to it which the act author- 
izes to be done. In this case the creditor is a 
resident of this district, and the commissioner 
before whom the proof was taken is a com- 
missioner of this district. It appears, there- 
fore, that the proof was taken before a proper 
officer. The proof is also sti-ictly correct in 
form and in substance. It is objected, how- 
ever, by the register, that it is an affidavit 
merely, and not a deposition. I cannot see the 
force of this objection, the proof being, as it 
is, in the exact form prescribed (form No. 4). 
It is also objected that it appears to have been 
written by the creditor's attorney, and not by 
the commissioner. The rules and regulations 
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for taking depositions of witnesses to lie used 
as evidence in the courts usually require that 
the depositions shall be written by the officer 
taking it, by some disinterested person in his 
presence, or by the witness. There is, how- 
ever, no such requirement in this case. Nei- 
ther is it of so much importance, in view of 
the fact that what the creditor must swear to 
is cleai'ly and explicitly pointed out in the 
act, section twenty-two, and the exact form 
in which he shall do it is prescribed (form No. 
4). It is a practice, however, not to be com- 
mended. It is far preferable, and more in 
accordance with the spirit of the act, that the 
ofBcer, with the act and the form before him, 
should examine the creditor on oath touching 
the matters specified, and himself reduce the 
deposition to writing or fill up the printed 
blank, if such is used. But I am not pre- 
pared to decide that unless this is done the 
proof should be rejected, especially where no 
attendant or resulting objectionable circum- 
stances or facts are made, to appear. If a 
creditor sees fit to go to the unnecessary ex- 
pense of employing an attorney to draw up 
his proofofelaim, inan ordinary ease, instead 
of having the officer to do it whose duty it is, 
I do not know that the court ought to com- 
plain; but the court will see to it that the 
estate is not damaged by an allowance for 
any such unnecessary service. 

The argument of the learned registeragainst 
recognizing the power of commissionere doing 
business in the same town, or, as in this case, 
in the same building as the register in charge, 
is of much force. But, in my view of the 
matter, it goes rather to the policy and just- 
ness of the law than to the validity, or to 
the power and duty of the court to set it at 
naught by construction. It is, no doubt, the 
wiser policy for creditors, in all cases where 
they can do so conveniently, to make their 
proof before the register in charge, because 
he is thereby afforded an opportunity of put- 
ting such questions to them, and making such 
explanations to them as to their rights and 
liabilities as he may see fit, and the creditor 
may then be saved the trouble of being after- 
ward summoned before the court to submit to 
an examination in regard to his claim. But 
all the court can do is to commend that course 
to creditors as the wiser policy. 

It follows, from -what has been said, that 
the proof of debt of Edmund Cole must be 
received and filed. 



Case No. 9,464, 

LIERRICK V. BERNARD. 

[1 Wash. O. O. 479.1 ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 

1806. 

Pkiscipal and Agent— Authority of Agent — 

Knowleoge— Sale thhough Supek-cargo- 

— Private Debt. 

1. If a party knows that A is an agent for 

several shippers, who had separate interests in 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 



the cargo, he cannot take the property of the 
principal to pay his debt; although he would be 
perfectly justified in paying over the money, for 
the use of the principal, to the agent. 

2. A consignee, who receives merchandise 
from the super-cargo for sale, and who knows 
that the super-eai-go is the agent of others, con- 
tracts a debt with such shipper for the proceeds 
of his portion of the cargo; and the super-cargo 
has no right to appropriate the same to the pay- 
ment of his private debt 

This action was brought, to recover the 
amount of sales of certain goods of the plain- 
tifC, which were put into possession of the de- 
fendant, a merchant of Bordeaux, by Randell 
the agent of the plaintifC, and super-cargo of 
the Ploughboy. It appeared by the evidence 
of Randell, that the Ploughboy was the prop- 
erty of Jones & Clark, of Philadelphia, who 
put on board the principal part of the cargo; 
but the plaintiff, with some other merchants, 
also shipped separate cargoes for Bordeaux, 
consigned to Randell, the super-cargo, who 
received his separate instructions from each 
shipper. The plaintiff's instnictions rather 
limited the general authority of the super- 
cargo, but it did not appear that they were 
communicated to the defendant On an-iv- 
ing at Bordeaux, Randell placed the business 
in the hands of the defendant, to whom the 
whole cargo was delivered; and a freight list, 
which did not distinguish otherwise than by 
numbers, the separate interest of the ship- 
pers. But the defendant was distinctly in- 
formed, that such sepai-ate interests did ex- 
ist, and to what extent. Some time after the 
sales had begun, but before the whole was 
completed, Randell drafted a plan for a voy- 
age, for the ship, with a cargo from Bordeaux 
to Guadaloupe, and thence back to Bordeaux, 
with a cargo of colonial produce; and hav- 
ing received considerable advances from the 
defendant, to enable him to place funds in 
England, for the use of Jones & Clark, he 
stipulated with the defendant, to return to 
Bordeaux, to the defendant's address; and to 
secure the defendant, he gave him a general 
invoice of the whole cargo, to enable him to 
insure. He took in a cargo at Guadaloupe, 
and returned to Bordeaux; but before he got 
into the town, having heard that the govern- 
ment during his absence had laid such high 
duties on colonial produce imported otherwise 
than in French bottoms, as to render the voy- 
age a losing one; he wrote to the defendant 
to know how this fact was, and suggesting 
the propriety of his going to Amsterdam, or 
elsewhere, to sell the cargo, promising to al- 
low the defendant the same commissions, as 
if he had sold it. The defendant wrote him, 
that he was misinformed as to the new law; 
that he would be admitted to an enti-y, if he 
was furnished with all proper certificates and 
documents. He went up, and delivered the 
cargo to the defendant, with a freight hst, 
from which, or from other papers, the sepa- 
rate interests of the shippers were distin- 

Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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suished. About tliis time, the defendant r'e- 
4;eived information of certain bills, drawn on 
Mm by Jones & Clark, payable in Amster- 
dam; and finding tliat the part of the cargo 
belonging to Jones & Clark, would, in conse- 
quence of the new duties, not form a suffi- 
■eient fund to enable him to take up those 
bills, he hesitated about accepting them. To 
induce him to do so, Kandeli agreed to place 
in his hands the whole cargo; observing, that 
he could draw upon Jones & Clark to reim- 
burse the other shippers. This was agreed 
to. The whole cargo was so appropriated; 
the bills were drawn on Jones & Clark, who 
refused to pay them. The defendant being 
found in Philadelphia, this action, for money 
Iiad and received was brought to recover the 
full amount of the plaintiff's part of the car- 
^0, deducting therefrom the old, and not the 
new duties; which, it was contended, ought 
not to be charged to the plaintiff, as it was 
by the defendant's misinformation to Eandell, 
that he went up to Bordeaux. 

Duponeeau and Dallas, for defendant, con- 
tended; first, that Eandell, from his gen- 
eral power as agent, had a right to make this 
appropriation of the plaintiff's funds, and to 
reimburse him by bills on Jones & Clark, for 
the payment of which the defendant was not 
.answerable; that if this was his general pow- 
€r,.the defendant was not to be affected by 
any private limitations of it, from particular 
instmetions; unless such communication was 
•communicated to the defendant. That though 
-a factor cannot pledge the goods of his prin- 
■cipal, for a debt of his own, whether with or 
without notice (6 East, 17), yet he may sell, 
if bona fide, and without notice (4 Burrows, 
2051). That the power of a foreign agent is 
more extensive than a domestic one. Bull. 
N. P. 130. That it was not sufficient, that 
the defendant should have notice of the sepa- 
rate intex-ests of the shippers; but that he 
should have had notice, that the agent had 
limited powers. Kandeli might have received 
from the defendant, the amount of the plain- 
tiff's interest, and tiien have lent or given it 
to defendant, if he pleased; in which ease, he 
alone would be answerable. 2d. As to the 
extra duties; Randell was bound by a con- 
tract, which was certainly within the scope 
of his authority, to go to Bordeaux, that the 
defendant might not lose the securitj'^ for his 
-advances, or the commissions; and that the 
increase of duties did not discharge him from 
this obligation; if he did wrong, he alone is 
liable. Cases cited. Abbot, 78; 3 Bos. & P. 
490. 

On the plaintiff's side was cited, 6 East, 17; 
3 Term. R, 757; 2 Sti-ange, 1178, as to the 
powers of factors. 

IngersoU & Gibson, for plaintiff. 

THE COURT informed the plaintiff's coun- 
sel, when about to reply, that they wished 
him to confine his obsei-vations to the facts 
in tlie cause; since, upon the law of the ease, 
it was impossible there could be two opinions. 
If the defendant knew, that Randell acted as 



agent for the several shippers, and that they 
had several interests in the cargo; then the 
defendant, by the sale of the plaintiff's part 
of the cargo, conti-acted a debt with him, 
though he would have been fully justified in 
paying the money to the agent, unless pro- 
hibited to do so by the principal. But this 
very power in the principal, to forbid that 
payment, proves that there subsisted a con- 
tract also between the defendant and the piin- 
cipal. If this be the case, the question is, has 
this debt been legally discharged? That it 
has been paid either to the plaintiff or to 
Randell, is not pretended; but has the de- 
fendant, by any act of Randell, been exon- 
erated from the payment? This brings us to 
the question, what acts the agent could do, to 
discharge the defendant within the general 
scope of his authority; for if that was re- 
strained by any private instructions, it does 
not appear that such instructions were com- 
municated to the defendant. He had a power 
to sell the plaintiff's property to the defend- 
ant, or to authorize him to ^ell it, and he 
might have received payment in money or in 
bills, and possibly in other ways. But most 
clearly he had no right to permit the defend- 
ant' to retain the money, to satisfy the debt 
due from the agent himself, or from any third 
person, with notice to defendant of the plain- 
tiff's interest. If the defendant had paid the 
money to the agent, he, the agent, might, 
without such notice, have paid the money 
again to the defendant, to enable him to take 
up the bills of Jones & Clark; because, in that 
case, having once received the money, and 
mixed it with the general mass of his own 
money, there could be no means to identify 
it, as belonging to the plaintiff; and in that 
case, the agent alone would have been re- 
sponsible. See Salb. 160. But suppose, when 
the defendant paid the money, in the sup- 
posed case, he had received it back, with per- 
fect knowledge that it belonged to the plain- 
tiff; the payment and repayment being mere- 
ly an operation to enable the agent to convert 
the plaintiff's money to the use of Jones & 
Clark, there would have been mala fides in 
the transaction; and the defendant, receiving 
■ the money as the money of the plaintiff, 
would be answerable to him for it; no matter 
how the transaction was sanctioned by the 
agent, the defendant could not say, that he 
had discharged the debt once due to the plain- 
tiff. The whole question then is, whether 
this transaction was bona fide or not: and 
whether so or not, must depend on the ques- 
tion, whether the defendant knew that Ran- 
dell was the agent of distinct shippers, and 
tbat the cargo thus assigned over to him, for 
the payment of the bills, was the propeity of 
different persons. If he did know these facts, 
the cause is clearly with the plaintiff. 

Upon the second point, the facts appearing 
to be as stated by the defendant's counsel, 
that Randell was bound, by an agi-eement 
with the defendant, to return from Guada- 
loupe to Bordeaux; the counsel for the plain- 
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tiff, upon an intimation from tlie court, of 
tlieir opinion on tliat point, gave up tlie claim 
of difference between the old and new duties. 
Verdict for plaintiff. 



MERRICK COUNTY (UNION PAO. R. CO. 
v.). See Case No. 14,383. 



Case Ko. 9,465. 

In re MERRIFIBLD. 

[3 N. B. R. 98 (Quarto, 25).] i 

District Court, S. D. New York. June 14. 1869. 

BAXKiuprcT— Assignee— Rest — ^Verbal Lease — 
Possession Sokrencerbd. 

Bankrupt held his store on a verbal lease, ter- 
minating May 1, 1869, for sisteen hundred dol- 
lars per annum and taxes. On December '2Q, 
1868, he surrendered his stock of goods to the 
register, and delivered to him the key of his 
stcre. The register turned the same over to the 
assignee, March 2, 1869, and on the 25th of 
March llie goods therein were sold by the as- 
signee's order. On the 1st of February, the 
landlord executed another lease to a stove com- 
pany. Toward the end of April applications 
were made to the assignee for the key, and he 
immediately delivered it up. The store had been 
^moccupied by the assignee after the 1st of 
April, and he was ignorant of the owner and 
of the second lease. The landlord claimed rent 
from December 26, 1868, to February 1, 1869, 
and the stove company claimed rent at the rate 
of two thousand dollars per annum from Febru- 
ary 1, 1869, to May 1, 1869. Seld, the assignee 
should only pay rent at the rate of sisteen hun- 
dred dollars per annum to April 1. 1869. 
[Cited in Ex parte Faxon, Case No. 4,704; Re 
Dunham, Id. 4,145; Re Ten Eyck, Id. 13,- 
829; Re Hufnagel, Id. 6,837; Central Trust 
Co. V. Wabash, St. L. & P. Ry. Co., 34 Fed. 
267.] 

The banki-upt [Truman Merrifield] filed his 
petition December 26th, 1868, at which time 
he had a stock of goods at No. 230 Water 
street, which premises he occupied under a 
verbal lease from B. Stephens and others 
from May 1st, 1868, to May 1st, 1869, at a rent 
of sixteen hundred dollars a year, and the 
taxes on the property. Upon filing his pe- 
tition, the bankrupt surrendered his propertj' 
to the register, John Fitch, and delivered to 
him the key of said store, and the register" 
thereupon placed a man in charge of the 
property. After the appointment of an as- 
signee on the 27th day of February, 1869, the 
person in charge of the stock of goods, by di- 
rection of the register, delivered the key to 
the assignee (March 2d, 1869), who sent the 
same to an auctioneer, with directions to take 
possession of and sell the said stock of goods. 
The said auctioneer immediately proceeded 
to take an iaventory of stock, and the same 
was sold on the 25th day of March, 1869, and 
the goods immediately aftei-wards were re- 
moved. The possession of the premises could 
have been delivered to anybody who required 
the same on or at any time after the 1st of 
April; but it was not until the last week in 

1 [Reprinted by permission.] 



April that application was made to the as- 
signee for the keys of the place, wlii,en they 
were immediately delivered. The store had 
been unoccupied by the assignee since the 1st 
of April. The assignee was not, at the time 
of his appointment, nor until the end of April, 
aware who was the landlord of the building, 
or entitled to the rent. The owners of the 
building made a written lease, on the 1st of 
February, to the Barstow Stove Company, 
to rent the said premises, No. 230 Water 
street, to them at the rate of two thousand 
dollars a year, of which arrangement the as- 
signee-had no knowledge, and no application 
was made by the Barstow Stove Company to 
him for the possession of the said premises 
until the last week of April, when they were 
immediately delivered. The owners, B. 
Stephens and others, claim to be paid by the 
assignee the rent of said premises, from the 
26th day of December, 1868, to the 1st of 
February, 1869, at the rate of sixteen hun- 
dred doUaa-s a year, amounting to one hun- 
dred and fifty-five dollars and fifty-five cents. 
The Barstow Stove Company claim to be 
paid by the assignee the full rent of the said 
premises for the three months of February, 
March, and April, at the lute of two thousand 
dollars a year, or five hundred dollars. 

It is hereby stipulated and agreed that the 
foregoing statement of facts may be submit- 
ted to the court for its decision as to the lia- 
bility of the assignee to pay the rents claimed. 

E. M. Willett, for claimants. 
O. W. Bangs, for John Sedgwick, assignee, 
etc. 

BLATOHFORD, District Judge. I think 
that the assignee ought to pay rent for the 
store from December 26th, 1868, to April 1st, 
1869, at the rate of sixteen hundred dollars 
per annum, and for no other period, at any 
rate. 
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Case Wo. 9,466. 

In re MERRILL. 

(9 Ben. 165; 16 N. B. R. 35; 24 Pittsb. Leg. 
J. 205.] 1 

District Court, D. Vermont. May 24, 1877. 

Bankruptct — ^Proof of Debt — Evidence — Wit- 
x ESS — Interest. 

1. Where a creditor offered himself as a wit- 
ness before the register to prove the contract un- 
der which he alleged i-ight to prove a claim 
against the bankrupt's estate, the bankrupt be- 
ing then dead: Seld, that such witness could 
not be excluded on the ground of interest, under 
the Revised Statutes. 

2. The proof of debt is a proceeding in rem 
and not an action against the bankrupt or his 

1 [Reported by Robert D. Benedict, Esq., and 
Benj, Lincoln Benedict Esq., and here reprint- 
ed by permission. 24 I'ittsb. Leg. J. 205, eon 
tains only a partial report] 
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guardian, if he be alive, or against his executor 
or administrator, if he be dead. 

. By JOHN L. EDWARDS, Register: 

[Memorandum:— At the second and third 
meeting of creditors on the 16th day of April, 
A. D. 1S77, Reed R. Wheeler, of Burton, in 
said district, proved his claims against said 
estate for over three thousand dollars. 
The assignee objected to the allowance of 
this proof, whereupon an order was made by 
the register that the parties interested there- 
in appear before him at his oflace in Newport, 
in said district, on the 12th day of May, A. D. 
1877, at 10 o'clock a. m., for the purpose of 
hearing such questions as might arise in re- 
lation to the modification or expunging of 
said proof. In pursuance of said order the 
parties appeared with their counsel before 
the undersigned register, at the time and 
place set for said hearing. Inasmuch as the 
creditor had neglected to prove his claim be- 
fore the second and third meeting of cred- 
itors, well knowing that the claim was dis- 
putable and would be contested by the as- 
signee, and inasmuch as the settlement of ttie 
estate would be delayed on account of the ad- 
justment of said proof through the neglect of 
the creditor in not seasonably proving his 
claim, so that its adjustment could have been 
had in the due course of settling the estate, 
the register ordered that the said Reed R. 
Wheeler deposit with the register the sum of 
forty dollars, to be applied in extinguish- 
ment of the costs of the assignee at such 
hearing so far as the same might become nec- 
essary. No objection was made to this or- 
der. The subject matter of the creditor's 
proof consists of a long account which, up to 
December 1, 1871, consisted mainly of com- 
missions on the sale of .emery wheels which 
the bankrupt [E. C. Merrill] manufactured, 
and which it was conceded the said Reed R. 
Wheeler sold on commission up to that time 
as traveling agent of the bankrupt. Said 
Wheeler claimed that, in October, 1872, he 
made a contract with the banki-upt by which 
he was to have wages for his services in 
making sales, at as high a price as said Mer- 
rill was paying any other of his employees, 
or as much as said Wheeler could make at 
his trade, which was that of a blacksmith, 
and that said services under the contract 
were to commence December 1, 1871, dating 
back from October, 1872, to December 1, 
1871. Said Wheeler continued his services, 
either on a commission or under a contract 
for wages up to the filing of the petition in 
bankruptcy, and after December 1, 1871, 
charged his services at one thousand dollars 
per year above expenses. The assignee 
claimed that said Wheeler worked on com- 
mission all the time, and denied that said 
Wheeler made any contract with the bank- 
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rupt in October, 1872, or at any other time to 
work for wages. The petition in this case 
was filed on the 22d day of December, 1873, 
and said bankrupt deceased in February, 
1874. Said Wheeler offered himself as a 
witness to prove said contract, which he 
claimed he made with the bankrupt in Octo- 
ber, 1872. To his admissibility as a wit- 
ness for this purpose the assignee objected. 
And the register ruled that said Wheeler 
was not an admissible witness for that pur- 
pose on account of the decease of said, bank- 
rupt with whom the contract was claimed 
to have been made. Counsel for said Wheel- 
er desired that this question might be sub- 
mitted to the district court for their opmion 
thereon. I therefore certify the same to the 
district court for decision thereon.] 2 

WHEELER, Distiict Judge. Upon ■ the 
question concerning the competency of the 
creditor as a witness in his favor, certified 
by the register, the law of the forum must as 
a matter of course govern: In these pro- 
ceedings the courts of the United States con- 
stitute the forum and consequently the laws 
of the United States must control in this re- 
spect By those laws no witness can be ex- 
cluded on account of interest except in ac- 
tions by or against executors, administrators 
or guardians in which judgments may be 
rendered for or against them. Rev. St. § 
858. By the laws of the state, where one 
party to a conti-aet or cause of action in issue 
and on tiial is dead the other is excluded as 
a witness. According to the state law this 
creditor would be excluded. Such exclusion 
however would be on account of iuterest of 
the witness, and contrary to the law of the 
United States, unless the case would fall 
within the exception contained in the proviso 
to the statute on this subject 

The proof of a debt against an estate in 
bankruptcy is not a proceeding against a 
bankrupt, nor his guardian if he have one 
when alive, nor against his executor or ad- 
ministrator when he is dead, but is a pro- 
ceeding in rem solely and afifects the estate 
only. It is not an action against either an 
executor or administrator' for or against 
whom any judgment can be rendered in it, 
and is not within the exceptions in the law 
of the United States. 

The law of the United States prohibits the 
exclusion of this witness on account of his 
interest; and as it would seem, the law of 
the- state, which but for this prohibition 
would exclude him, is not in force in this pro- 
ceeding. For these reasons, in the .opinion of 
this court the decision of the register exclud- 
ing the witness is erroneous. 

2 [From 16 N. B. R. 35.] 
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Case No. 9,467. 

In re MERRILL, et al. 

[12 Blatchf. 221; 13 N. B. R. 91; 1 N. T. Wkly. 
Dig. 364.] 1 

Circuit Court, N. D. New York. June 16, 1874. 

Partnership— Special Partner — Contribdtion 
— Cash — Guods. 

L. and three otlier persons undertook to form 
a limited partnership under the provisions of 
the statute of New York (1 Rev. St p. 764, § 2) 
which provides that such partnerships may con- 
sist of general partners, and "of one or more per- 
sons who shall contribute, in actual cash pay- 
ments, a specific sum, as capital, to the common 
stock, who shall be called special partners, and 
who shall not he liable for the debts of the part- 
nership, beyond the fund so contributed by him 
or them to the capital." The articles of copart- 
nership provided that L. should contribute to 
the common stock $1,000 in cash, and, in addi- 
tion, "the entire inventory on hand, of the ef- 
fects and property belonging to him, lately 
owned and used by A. and said L., supposed to 
be about §8,000." The certificate filed under the 
statute stated that L., the special partner, had 
contributed to the common stock "$1,000 in cash 
and about ?8,000 of effects and property, the ex- 
act amount of which is yet to be ascertained." 
and to it was annexed an affidavit of one of the 
general partners, that L. had actually contribut- 
ed the sum of $1,000 in cash to the common stock 
of the firm, and had paid in the same in good 
faith: JSdd, that the partnership was not a lim- 
ited one, and that L. was a general partner. 

[Cited in Lineweaver v. Slagle, 64 Md. 483, 2 
Atl. 695; Manhattan Co. v. Laimbeer, 108 
N. Y. 602, 15 N. B. 712.] 

[Appeal from the district court of the Unit- 
ed States for the Northern district of New 
York.] 

Charles B. Sedgwick, for creditors. 
Francis Kernan, for debtors. 

WOODRUFF, Circuit Judge. The firm of 
Merrill, Wilder & Co. were charged by a 
creditor with having committed acts of bank- 
ruptcy, and, in the petition, it was avexTed, 
thet the firm was composed of William G. 
Merrill, David Wilder, Villars MerriU, Jun- 
ior, and George J. Letchwoiii, all general 
partners therein. The application for a de- 
cree adjudging them bankrupts was resisted 
by Letchworth, only on the ground that he 
was not, and had never been, a general part- 
ner, but was only a special partner in the 
firm, and that the copartnership was a limit- 
ed copartnership, formed under the provi- 
sions of the statutes of the state of New 
York, wherein he was in no wise liable for 
the debts of the firm otherwise or beyond 
the capital he had contributed to the com- 
mon stock. The district court held him to be 
a general. partner, and adjudged all the part- 
ners bankrupt, and that adjudication Letch- 
worth seeks to review and reverse in this 
court. His petition of review states the facts 
upon which the adjudication proceeded, and, 
as the allegations of the petition are not 

1 [Reported by Hon. Samuel Blatchford. Dis- 
trict Judae. and here reprinted by permission. 
1 N. Y. Wkly. Dig. 364, contains only a partial 
report.] 



denied, they are to be deemed admitted for 
the purposes of the review. 

The only facts which I deem it material 
to notice, and upon which the petition will 
be disposed of, are that the parties attempt- 
ed to form a limited partnership In which 
Letchworth should share in the profits of 
the business to be carried on, and have the 
immunities which the statutes authorizing 
such copartnerships allow, and yet not con- 
tribute, nor be bound to contribute, his share 
of the capital in cash. They entered into 
articles of copartnership containing numer- 
ous details touching the business to be car- 
riecl on, stipulating that each of the four 
partners should share equally in the profits 
and losses of the business. The considera- 
tion for which Letchwoith was to be thus 
admitted to membei*ship in the firm, and per- 
mitted to share the profits, was, that he 
should contribute to the common stock one 
thousand dollars in cash, and, in addition 
thereto, "the entire inventory on hand, of 
the effects and property belonging to him. 
lately owned and used by M. Aiden, de- 
ceased, and • said Letchworth, supposed to 
be about eight thousand dollars." To cany 
their purpose into effect they signed and 
filed, as required by the statute, a "certifi- 
cate of limited partnership," (so entitled,) in 
which, among other proper particulars, it 
was certified, that "the said William G. Mer- 
riU, David Wilder, and ViUars Merrill, Jr., 
shall be the general partners, and the said 
George Letchworth shall be a special part- 
ner, and has contributed to the common 
stock one thousand dollars in cash, and 
about eight thousand dollars of effects and 
propex-ty, the exact amount of which is yet 
to be ascertained." To the certificate was 
annexed the affidavit of William G. Merrill, 
that Letchworth "has actually contributed 
the sum of one thousand dollars in cash, to 
the common stock of the said firm, and has 
paid in the same in good faith." 

The statute under which the parties at- 
tempted to establish a limited partnership 
(1 Rev. St. N. Y. p. 764, § 2) provides, that 
such partnerships may consist of general 
partners, responsible as general pailners 
now are by law, and "of one or more per- 
sons who shall contiibute in actual cash pay- 
ments, a specific sum, as capital, to the com- 
mon stock, who shall be called special pai-t- 
ners, and who shall not be liable for the 
debts of the partnership, beyond the fund 
so conti-ibuted by him or them to the capi- 
tal." It then requires that the certificate to 
be filed shall, among other things, state "the 
amount of capital which each special part- 
ner shall' have contributed to the common 
stock," and that there shall be filed with the 
certificate an affidavit "stating that the sums 
specified in the certificate to have been con- 
tributed by each of the special partnei-s to 
the common stock have been actually and in 
good faith paid in cash." 

It is quite certain, that the copartnership 
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which these parties attempted to establish 
was not such as this statute provides for. 
They doubtless acted with most entire fair- 
ness and integrity. They no doubt supposed 
that what they did sufficiently satisfied the 
reason and intent of the statute, so long as, 
in their published notice, they informed the 
world that the capital contributed by Letch- 
worth to the common stock was not actually 
paid in cash, but consisted in part of prop- 
erty, the amount of which was not yet ascer- 
tained. But this was not in compliance with 
the statute, and neither they nor the court 
are to entertain the inquiry, whether a stat- 
ute authorizing just such a partnership as 
they entered into, and securing to Letch- 
worth immunity for the debts of the firm, 
would not be a better statute than the legis- 
lature have seen fit to enact. In general, all 
who share the profits of the business of a 
copartnership are liable to its creditors for 
all of its debts. The statute permits the for- 
mation of a copartnership in which, as to 
one or more of the members, there shall be 
an exemption from liability beyond the fund 
"contributed by him or them to the capital." 
The express condition of that immunity is, 
that that fund be contributed in actual cash 
payments. The expression "fund so contrib- 
uted," which fund is made the limit of , the 
liability of special partners, inlports, con- 
tributed "in cash." It was, of course, com- 
petent for the legislature to have author- 
ized such partnership, and to have permit- 
ted the special partner to contribute prop- 
eity or goods at a just valuation, but they 
have not done so. So, it was competent to 
have permitted a contribution of part cash 
and part goods or other property, but, for 
reasons concerning which we are hardly at 
liberty to speculate, this was not done. We 
are bound by the statute, and the parties 
cannot claim under the statute, which dero- 
gates from the general rule of law, without 
showing a strict compliance with the stat- 
ute. They cannot be permitted to say that 
it was just as well for the firm and for its 
creditors to have a contribution of goods at 
their fair value as to have cash. The legis- 
lature saw fit to require that he who con- 
tributed capital to be employed in the joint 
business, to be the basis or consideration of 
his participation in the profits, should, in 
order to the limitation of his liability for 
debts, pay all of that contribution in money, 
before the partnership should be deemed 
formed; that that money should be under 
the exclusive control of the general part- 
ners; that they should be at liberty to in- 
vest or employ it as in their discretion they 
saw fit, for the benefit of the firm and its 
creditors; and that no one should be per- 
mitted to share profits on the basis of a con- 
tribution of goods or property, and yet be 
entitled to limit his liability for debts. It 
is unnecessary to vindicate the statute, and 
yet it? is pertinent to inquire— can a person 
be permitted, under such a statute, to put 
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in one hundred dollars cash, and a stock of 
goods estimated at fifty thousand dollars, 
be permitted to share profits on the basis 
of a contribution of ?50,100, to capital, and 
yet be not liable for the debts? 

I am decidedly of opinion that the parties 
failed to establish a limited partnership, and 
that they were always general partners. 1 
may add, further, that an express provision 
of the statute, that the certificate filed shall 
state "the amount of capital which each 
special partner shall have contributed to the 
common stock," was not satisfied by a cer- 
tificate that Letchworth had contributed 
"$1,000 in cash and about §8,000 of effects 
and property, the exact amount of which is 
yet to be ascertained." 

For these reasons the decision of the dis- 
trict court was correct. Whether the other 
ground of the decision was so or not it is 
unnecessary to inquire. 

The adjudication is affirmed, with costs. 
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Case Ho. 9,468. 

MERRILL V. ARBY. 

[2 Ware, 215.] i 

District Court, D. Maine. Marcli, 1859.2 3 

Shipping — Charter Fakty— Dangers of the Sea 
— Fire — Indemnity. 

1. Where by the terms of a charter-party the 
hirers of a vessel covenanted to return her on the 
expiration of the service in like good condition 
as when she sailed, ordinary wear and the dan- 
gers of the seas excepted, title risk of a loss Idy 
fire is on them. 

2. "Dangers of the seas" include only those 
which accrue from the action of the elements, 
and such as arp incident to that cause, rather 
than all that arise on the sea. An accidental 
fire is not one of the peculiar dangers of the 
sea. 

3. In all contracts, both for service performed, 
and for dangers assumed by the way of bottomry 
or insurance, the maritime law gives full indem- 
nity, but no more. 

[Cited in Issksson v. Williams, 26 Fed. 644.] 

In admiralty. 

Mr. Merrill, for libellants. 
Shepley & Dana, for respondents. 

WARE, District Judge. This is a libel on 
a charter-party. The libellants, being the 
owners of the schooner William Henry, of 
the burthen of 130 tons, on the 17th of Febru- 
ary, 1853, let her to the respondents, by the 
charter-party, for two or three voyages, at 
the option of the hirers, from Frankfort to 
the Chesapeake Bay, or any other Southern 

1 [Reported by George F. Emery, Esq.] 

2 [Affirmed in Case No. 115.] 

3 This ease, though appearing by the manu- 
script to have been decided in 1859, was deter- 
mined in 1854, and the decree of the district 
court was affirmed by the circuit court at Sep- 
tember term, 1854. 
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port or ports, for the monthly charter of 
?i50. By the terms of the contract, the hh-- 
ers were to victual, man, and sail the vessel, 
at their own charge, and to return her at 
the expiration of the service, to the owners, 
in the like good condition as when they took 
her, ordinary wearing and the dangers of the 
seas only excepted. She soon after took in 
a cargo of ice and sailed from the Penobscot 
on the first of March, for Pensacola. Ac- 
cording to the testimony of the respondents 
the vessel was found to leak some, but not 
badly, soon after getting to sea, but about 
ten or eleven days after sailing the leak in- 
creased, either from an injury to the vessel 
from striking some heavy, floating body in 
the water, or from the Increased violence of 
the sea. In the condition in which the 
schooner then was, the master did not think 
it safe to prosecute the voyage to Pensacola, 
and he bore away and put into Norfolk for 
repairs. He then made a protest, and called 
a survey of the vessel. It was found that the 
ice had been considerably wasted by the in- 
flux of sea water, and the cargo had shifted, 
and the surveyors advised to unload her and 
sell her' cargo, in order to a more full ex- 
amination of her hull. This was according- 
ly done, and on an examination some trifling 
repair's were made, at an expense of some- 
thing over twenty doUars. The outward 
cargo for Pensacola having been sold, the 
voyage was abandoned. After remaining at 
Norfolk about ten days, the master sailed 
for Baltimore, with a light, southerly wind, 
and fair weather, passed Point Comfort 
about dark, and though varying his course 
from time to time, in order to keep in the 
deep water of the channel, struck on the 
Tangier shoals about midnight. After lying 
there through one tide, about a mile and a 
half from the shore, and attempting without 
success to get the vessel off, the master, 
with the crew, left in the boat early in the 
afternoon, and went ashore. They returned 
in the course of the afternoon and took some 
articles from the vessel and left her for the 
night, towards the close of the afternoon. 
The next morning the schooner was dis- 
covered to be on fire, and when the master 
aad crew arrived in the boat, she was 
bui-ned from stern to midship. Some of the 
sails and rigging were saved, but the hull 
of the vessel was entirely destroyed. The 
schooner was insured for $1500, and valued 
in the policy at $3000. The insurance has 
been paid. 

A large amount of testimony has been 
taken relative to the conduct of the master 
before the vessel arrived at Norfolk, to the 
transactions there, to the master's conduct 
after leaving Norfolk in going up to the 
Chesapeake, and his leaving the vessel after 
she struck on the shoal, from all which the 
counsel for the libellants infers, that there 
was gross negligence, if not eiiminal mis- 
conduct, on the part of the master, while the 
counsel for the respondent contends that no 



fault Is Justly imputable to him, but that 
throughout the whole he acted with rea- 
sonable discretion and prudence, and that 
the loss of the vessel was a piu:e misfortune 
for which the hirers are no way responsible. 
In the view which I have taken of the case, 
I have not thought it necessary to enter into 
a minute examination of this testimony. By 
the general principle of the law of hiring of 
things, the hirer is bound to take the same 
care for the preservation of the thing that a 
pnident man takes of his own property of a 
lik§ nature, under like circumstances. Stoiy, 
Bailm. §§ 398-^00. It is a conti-aet of mu- 
tual interest. The hirer is benefited by the 
use of the thing, and the lender by the hire 
or rent paid. The hirer Is not hable, as a 
common carrier, for a loss by every sort of 
accident, except by the act of God, neither 
is he bound for that extreme care and dili- 
gence, that one is, who has the use of a 
thing by a gratuitous loan and the whole 
benefit of the contract is on one side, and 
the burthen on the other. But he is re- 
sponsible not only for his own diligence, but 
for that of his servants, to whom the thing 
is entrusted. If this, therefore, had been an 
ordinary contract of hiring, and to be gov- 
erned by the common principles of the law 
applying to this contract, the inquiiy into 
the conduH of the master and crew would 
become veiry material. But the liabilities of 
the hirer may be varied or enlarged by the 
terms of the conti'act; and the agreement 
by which this vessel was hired, was special. 
She was hired by a charter-party, by which 
the hirers covenanted to return her on the 
expiration of the service, to the owners, in 
like good condition as when she sailed, or- 
dinary wear and the dangers of the seas ex- 
cepted. Stranding on the shoals is indeed 
one of the dangers of the sea, but the strand- 
ing was not the proximate cause of the loss. 
In the actual state of the weather, it is, I 
think, sufficiently apparent from the evi- 
dence, that the vessel might have been got 
off and saved without great difficulty or ex- 
pense, if she had not been burnt. It may be 
said that the stranding led to the burning, 
and was thus the first, and in one sense the 
efficient cause of the loss. But even this 
would not have been the case if the master 
and crew had remained on board; and after 
all the explanations that have been given, I 
cannot perceive that the abandonment of the 
vessel was imperiously called for. It is said, 
indeed, that there were some indications of 
a storm, and if one had arisen the vessel 
must have been destroyed, and the lives of 
the crew put in jeopardy. But the peril 
should be imminent and serious that will 
justify a master in abandoning his vessel. 
Lying as they did, within a mile and a half 
of the land, the master might well have re- 
mained In the vessel till the danger was 
more pressing. Without, however, dwelling 
on these circumstances, the risk of a loss by 
fire, in my opinion, by the terms of the con- 
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tract, tlie hirers toot on themselves. Dan- 
gers of the seas is somewhat of an equivocal 
expression. It may, without any 'violation 
of its natural import, he interpreted to mean, 
dangers that arise upon the sea, which 
would include every hazard and danger, from 
the heginning to the end of the voyage, of 
whatever kind; or with equal propriety, it 
may mean only those which arise directly 
'and exclusively from that element, of which 
that is the efficient cause. Sometimes it is 
taken in one sense and sometimes in the 
other. In insurance cases, where the im- 
port of this phrase is as often considered as 
in any other, perhaps oftener, its meaning is 
•not exactly settled. And there may he a 
difference between the force given to it in 
this, and other maritime contracts, such as 
hills of lading and charter-parties; and I am 
not aware, if this is the case, that it is ex- 
actly discriminated. In most cases, the own- 
ers of the ship have the possession by their 
own masters and mariners, for whose con- 
duct they are more or less responsible. But 
in the present, the charterers had the pos- 
session. They equipped her with their own 
master and men, and had the entire direc- 
tion of her motions. The exceptions were 
introduced into the charter-party in their fa- 
vor. It would, therefore, be natural, and in 
conformity with the common rule of law, if 
its meaning were doubtful or ambiguous, to 
interpret it against them, and in favor of the 
other party. I think, also, it would be most 
in harmony with the general inclination of 
jVmerican courts, to interpret this phrase as 
including only dangers that arise from the 
action of the elements and the dangers in- 
cident to that cause, rather than to include 
all that arise on the sea. The exception now 
commonly introduced into insurance policies 
of loss by fire, shows a doubt, at least among 
those most conversant with maritime af- 
fairs, whether this would come within the 
common phrase, dangers of the sea. An ac- 
cidental fire is not certainly one of the pe- 
culiar dangers of that element. It may arise 
on la^d as well as at sea. Besides, an acci- 
dental fire always implies some degree of 
fault or carelessness among those whose 
duty it is to prevent it. On the whole, in 
this case, I do not think that a loss by fire 
ought to be included in the dangers of the 
seas, and more especially as the charterers 
had the possession. This decision is, I think, 
justified by the principles of law,* and is con- 
sonant to the decision of the courts. 

If it be held that the charterers are liable 
on this contract, the question arises, for what 

4 The Roman law contains salutary admoni- 
tions on this subject Every firp in a building, 
if it could be traced to no other cause, was pre- 
sumed to arise from the negligence or fault of 
the inhabitants. Plerumque incendia culpa fiunt 
inhabitantium. Dig. 1, 15, 3, § 1; Dig. 18, 6, 
11. And by the Aquilian law, those from whose 
fault it arose, or whose duty it was to prevent 
its spreading and ravages, were answerable for 
the consequences. Dig. 9, 2, 27, §§ 5, 9. The 
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sum they are liable, whether for the whole 
value of the vessel, or for such part as is not 
covered by the insurance. Though this ques- 
tion was not raised in the argument, it is 
not seen how it is to be avoided, and it is not 
of easy solution. The schooner was insured 
for $1500, and this has been paid. Insur- 
ance is essentially a contract of indemnity. 
Where nothing is exposed to loss, it is a 
mere wager, and it is a well-established prin- 
ciple that this is simply void, and as a con- 
sequence, the property at risk, even when 
valued, may be always a subject of inquii-y; 
though if anything is at risk, the court will 
incline in favor of the assured. Alsop v. 
Commercial Ins. Co. [Case No. 262]. In this 
case, the vessel was at risk, and was of 
greater value than was assured by the in- 
siu-ers, and as by the terms of the policy, a 
loss by fire was included, they could make 
no defence. But on this contract, can the. 
owners recover the full value of the vessel? 
If they can, so far as the insurance goes, 
they recover a double indemnity. And this 
is against the clear policy of the maritime 
law. But the counsel for the libellants says 
they recover as trustees for the insurers. 
What claim have the insurers to this sum 
since a loss by fire was one which they ex- 
pressly took on themselves? It seems to 
me that their mouth is closed. Their own 
contract, their own words, must raise an in- 
superable obstacle to their recovery in any 
form of action, or against any parties. If 
the owners recover in this action the full 
value of the ship, in every view which I can 
take of the case, they will be twice paid to 
the amount of the insurance. In all con- 
ti-aets, both for service performed, and for 
dangers assumed by the way of bottomiy or 
insurance, the maritime law scrupulously 
gives what is due to full indemnity. But it 
gives no more. It does not permit owners 
to make a profit out of a common calamity. 
On the best consideration of the subject, 
which I have been able to give, I think the 
owners in this action can recover the 'whole 
of value of the schooner above the amount 
insured, and no more. There were a num- 
ber of depositions taken as to the value 
of the vessel. There was a wide and singu- 
lar discrepancy in the testimony, varying in 
the estimate of her value from $1000 to $3500. 
In such a conflict, the court is thrown on its 
own opinion, to be made up from circum- 
stances about which there is no controversy, 
and as this case will by appeal be carried to 
another tribunal, any errors I may commit 
may be corrected. She was of the burthen 

French have adopted this principle from the Ro- 
man law, and carried it out with much more 
efficiency than has been done either by the law 
of England or this country. 11 Toullier, No. 
155 et suivant, in an examination of engage- 
ments that are formed without convention, has, 
with his usual learning and ability, given the 
history and present state of the French law on 
this subject, and particularly in No. 179, in vin- 
dication of the severity of the law. 
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of 130 tons, and about seventeen years old, 
and I have come to the conclusion that she 
was -worth about $2000. The lihellants also 
claim charter for her to the time when she 
■was lost, amounting to ?115. This is al- 
lowed. Some, also, of the rigging was saved. 
After all allowances are made, the decree 
will be that the lihellants receive ?698, and 
costs of suits. 

[The resiKtndents appealed to the circuit court, 
where the decree of the court below was af- 
firmed, and it was also decided that, as there 
was no appeal by the libellant, he could not 
claim greater damages in this court than those 
allowed in the district court. Case No. 115.] 
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Case ISTo. 9,469, 
Merrill t. dawson et ai. 

[Hempst 563.] i • 

Cu-cuit Court, D, Arkansas. Oct 12, 1846.2 

Depositiojt— Notice to Take — By Wnoat Takes 
, — Ex P,\RTE — CouKTS— Judicial Notice of Laws 
— Mortgages — Chattel — Record— Notice op 
Li EX — Bill of Sale — Foreclosure. 

1. Where the name of a defendant is omitted 
in the caption of a deposition, but appears in 
the commission and proceedings, such deposition 
should not be excluded. 

2. Notice to take depositions is sufiident, if 
served by delivering a copy to the party, or leav- 
ing such copy at his dwelling-house or usual 
place of abode with a free white person, a mem- 
ber of, or resident in the family. 

3. If a witness resides more than one hun- 
dred miles from the place of trial, his deposition 
may be taken under the 30th section of the judi- 
cial act of 1789 (1 Stat. 88) without notice. But 
the requisites of that act must be observed 
strictiy. 

4. The residence of the witness and distance 
from the place of trial, are facts proper for the 
inquiry of the officer taking the deposition, and 
his certificate of those facts is competent evi- 
dence and sufficient to authorize the deposition 
to be read. 

[See Banks v. Miller. Case No. 963.] 

5. The probate court of Mississippi being a 
court of record, and possessing a seal, the judge 
thereof is the judge of 8 county court, within the 
meaning of the above act, and as such, author- 
ized to take a deposition under it. 

6. Notice of the time and place of taking depo- 
sitions is necessary under a joint commission- 
but when the opposite party, after notice, fails 
or refuses to join, and the commission issues ex 
parte, notice is not necessary. 

7. On an ex parte commission, the party suing 
It out is at liberfy to put as few of the inter- 
rogatories as he thiaks proper; except that he 
must put the last general interrogatory. 

8. The courts of the United States will judi- 
cially take notice of the laws of the several 
states in the same manner as of the laws of the 
United States. 

9. Until the act of the 20th Februarv, 1838 
(Rev. St. p. 578), and which took effect on the 
19th March, 1839, there was no law requiring 
mortgages of personal property to be recorded; 
yet mortgagees, before that time, under laws 
in force, were permitted to have such mortgages 
recorded if they deemed it expedient. 

1 [Reported by Samuel H. Hempstead, Esq.] 

2 [Affirmed in 11 How (52 U. S.) 375.] 



10. Such recording was legal, but not per se 
operating as constructive notice to creditoi'S and 
purchasers, although it tended to give publicity 
to the mortgage as well as repel fraud. 

11. The statute of frauds (Ter. Dig. 266) cited 
and explained. 

12. Notice of a lien or incumbrance on prop- 
erty, binds the purchaser when received before 
the actual payment of the purchase-money, and 
arrests all further steps towards the completion 
of the purchase, and if persisted in, is held to he<, 
in fraud of the equitable incumbrance. 

13. A purchaser, to be protected, must deny 
notice before the actual payment of the pur- 
chase-money, and this essential averment cannot 
be supplied by intendment. 

14. Where the existence of a mortgage was 
known and talked of in a neighborhood, and 
publicly proclaimed at a sale of such mortgaged 
property, under execution against the mortga- 
gor; held, to be sufficient actual notice to pur- 
chasers at the sale, to hold them responsible. 

15. Actual notice proved by facts and circum- 
stances. 

16. A bill of sale absolute on its face, and the 
vendor still retaining the possession of the proi>- 
erty sold, has been held to be per se fraudulent 
as to creditors and subsequent purchasers of the 
vendor; such possession being inconsistent with 
the deed. 

[Cited in Hempstead v. Johnston, 18 Ark. 

17. Possession of slaves by the mortgagor, 
either before or after forfeiture, is neither fraud- 
ulent, nor a badge of fraud requiring explana- 
tion; such possession being consistent with the 
deed. 

18. Declarations by a grantor impeaching a 
deed he has made, are incompetent evidence. 

19. The practice in mortgage cases is bv in- 
terlocutory decree to allow until the next term 
to redeem; and if the debt is not then paid or 
tendered, by final decree, to foreclose and bar 
the equity of redemption, and direct a sale if 
proper to be had. 

20. An absolute foreclosure, in manv cases, 
may be decreed without sale. It is a m'atter of 
sound discretion. 

[This was a bill in equity by Ayres P. Mer- 
rill against James L. Dawson, William Daw- 
son, James Smith, Samuel C. Roane, Sam- 
uel Taylor, Nathaniel H, Fish, Garland Hard- 
wiek, Absalom Fowler, Noah H. Badgett and 
Sophia M. Baylor, to foreclose a mortgage of 
cei-tain negi-oes executed to secure the plain- 
tiff.] 

S. H. Hempstead, for complainant 
L It is too well established at this day 
to be controverted, that a mortgage is a chat- 
tel interest. The object of the transaction in 
its original constraction, is to create a se- 
curity and that only. The mortgagor is equi- 
tably the sole owner until foreclosure, and 
has an estate of inheritance which may be 
devised, granted, or sold. 1 Atk. 603; 12Ves. 
334; 2 Ball & B. 402. The propeity in equity 
is regarded as only charged by the mortgage, 
and in no way passed, modified, altered, or 
affected, and the mortgagee, after foreclo- 
sure, acquires a new estate. 1 Pow. Mortg. 
112a; Radcliffe v. Warrington, 12 Ves. 334; 
4 Kent, Comm. 135, 142, 159; 1 Hil. Abr. 276; 
Clark V. Beach, 6 Conn. 142; Wilson v. Troup, 
7 Johns. Ch. 38; 1 Schoales & L. 380; 1 Pow. 
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Jlortg. 187b, ISSa, and note P; Bogart v. Per- 
ly, 1 Johns. Oh. 55; Dong. 630-632; Jackson v. 
AVillard, 4 Johns. 42; Jackson v. Bronson, 19 
Johns. 325; Eunyan v. Mersereau, 11 Johns. 
534. Theforeclosureoperatesas.anew saleand 
purchase, and creates an estate in the mort- 
gagee when there "was none before. 3 Pow. 
Mortg. 1022, note B; Hill v. Price, 1 Dickens, 
344; 2 Burrows, 978. And so mortgaged prop- 
erty cannot be sold on execution against the 
mortgagee, before possession acquired on 
foreclosure of the equity of redemption, al- 
though the debt be due, and the estate of 
the mortgagee has become, technically speak- 
ing, absolute at law. Himtington v. Smith, 4 
Conn. 235; Blanchard v. Colbum, IG Mass. 
345; Jackson t. Dubois, 4 Johns. 216; Hitch- 
cock V. Harrington, 6 Johns. 290; Collins v. 
Torry, 7 Johns. 278; Fish v. Fish, 1 Conn. 
559. And it is on the same principle that a 
mortgagee in possession is accoimtable to the 
mortgagor for rents and profits. 1 Pow. 
Mortg. 171; 2 Mass. 435. And the former must 
account for the hire of mortgaged slaves 
while in possession- 1 Bibb, 195; 3 Bibb, 18; 

6 B. Mon. 122. The principle, then, is clear, 
and sustained by the authority of all respect- 
able courts, that the debt is the principal 
and the mortgage the incident; and as it is 
a rule in equity that what is once a mort- 
gage is always a mortgage, (2 Story, Bq. 
Jur, 287; 1 Vern. 8; 1 Eden, 59; 7 Yes. 273; 

7 Johns. Oh. 43; 1 Pow. Mortg. 116a,) it 
would seem to follow irresistibly that the 
mere fact of forfeiture could not change the 
relative situation of the parties so as to di- 
vest one of an estate and vest it in another, 
and that so long as the right of redemption 
exists, there is no change at all, and the 
mortgage, whether before or after forfeiture, 
remains a mere security for a debt. The ob- 
ject of the mortgage in this case was to in- 
demnify Merrill, on account of his indorse- 
ment for the accommodation of Dawson, of 
the two notes mentioned in the bill, amount- 
ing to twelve thousand five hundred and sev- 
enty-eight dollars and twenty-two cents, and 
which were subsequently discounted at the 
Planters' Bank of Mississippi, at Natchez, for 
the exclusive benefit of Dawson, and the pro- 
ceeds paid to him. Merrill was, in fact, se- 
curity, and as such was obliged to take up 
these notes on the 4th of March, 1842; and 
at that point of time his right to proceed 
on the mortgage accrued. He was, then, ac- 
tually damaged, and the condition of the 
mortgage was broken. The formal wording 
of the mortgage provides for the payment of 
the notes to Merrill, but that is quite im- 
material, since the object is to ascertain the 
true nature of the transaction between the 
parties; and it was as I have stated it. Flagg 
V. Mann [Case No. 4,847]; 2 Story, Eq. Jur. 
287; 1 P.Wms. 270; IVes. Jr. 406. It has been 
well said, that courts of equity do not regard 
the forms of instruments, but look to the 
intention and give to the acts of parties such 
construction as that intention justifies and 
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requires. Barron v. Paxton, 5 Johns. 258; 
Eeed V. Jewett, 5 Greenl. 96. 

In all cases of indemnity it would seem to 
be a clear proposition, that actual damage 
must alone invoke redress, and so are ad- 
judged cases. 1 Saund. 116, note 1; Doug- 
lass V. Clark, 14 Johns. 177; Aberdeen v. 
Blackmar, 6 Hill, 324; Ohm-chill v. Hunt, 3 
Denio, 321; Gilbert v. "Wiman, 1 Comst. [1 
N. Y.] 550. There was no default for which 
the mortgage could be foreclosed until the 
4th of March, 1842, and he asserted his rights 
in the proper tribunal within six months aft- 
erwards, and in shorter time than non-resi- 
dents usually allow themselves to seek a 
remedy in our courts. Looking to the true 
nature of the transaction, it is apparent that 
he could not foreclose before payment; be- 
cause, otherwise, he might at any moment 
have possessed himself of the mortgaged 
property or the value, without paying a 
faithing, or being injured to the extent of a 
penny, in opposition to the clear intention of 
the parties, and against the well-established 
principles of equity. Marsh v. Lawrence, 4 
Cow. 461. On the 4th of March, 1842, then 
Merrill was obliged to take up those notes 
by payment; on that day he became the legal 
holder of them; on.that day his right to seek 
iademnity from the mortgaged property be- 
came pei-fect, and not tmtil then. This is a 
point of some consequence, because it entire- 
ly destroys the chief groimd of defence of the 
defendants, if ground that can be called, 
which is unsustained by authority and con- 
demned by reason, namely, that the mort- 
gagor retaining the possession of the slaves 
rendered the transaction fraudulent. In point 
of fact, so far from the mortgagor's having 
remained in possession after forfeiture, the 
very reveree is ti'ue, because he was dispos- 
sessed of the slaves in 1841 by the levy and 
sale under which the appellant claims; so 
that whether such possession would or would 
not be fraudulent, must be a purely specula- 
tive inquiiy, not strictly applicable to the 
facts of the present case. But, as a matter 
of curiosity, let us see how the question 
stands on the score, of authority. 

Now I assert the general rule in the Ameri- 
can and English courts to be, that the pos- 
session of personal property by the mort- 
gagor, either before or after default or for- 
feiture, is not fraudulent, the possession be- 
ing consistent with the deed. And that doc- 
trine has been established by the supreme 
court of the United States in the cases of 
Hamilton v. Russell, 1 Cranch [5 U. S.] 309; 
U. S. v. Hooe, 8 Cranch [7 TJ. S.] 75; Con- 
rad V. Atlantic Ins. Co., 1 Pet [26 U. S.] 449. 
And by Judge Story in "Wheeler v, Sumner 
[Case No. 17,501]; De Wolf v. Harris [Id. 
4,221]. And Iq the following cases, decided 
in the state courts, namely. Head v. Ward, 
1 J. J. Marsh. 280; Hundley v. Webb, 3 J. J. 
Marsh. 645; Maples v. Maples, 1 Rice, Eq. 
300; Callen v. Thompson, 3 Terg. 475; Som- 
I merville v. Horton, 4 Yerg. 551; Bruce v. 
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Smith, 3 Har, & J. 499; Hambleton v. Hay- 
ward, 4 Har. & J. 443; McGowen t. Hoy, 5 
Litt. £Ky.] 239; Haven v. Low, 2 N. H. 15; 
Ash T. Savage, 5 N. H. 547; Barron v. Pax- 
ton, 5 Johns. 258; Beals v. Guernsey, 8 
Johns. 446; Craig v. Ward, 9 Johns. 197; 
Marsh v. Lawrence, 4 Cow. 461; Weller v. 
Wayland, 17 Johns. 102; Smith v. Acker, 23 
Wend. 653; Planters' & Merchants' Bank v. 
Willis, 5 Ala. 780. In the English courts, in 
Stone V. Grubham, 2 Bulst. 225; Oadogan v. 
Kennett, Cowp. 432; Edwards v. Harben, 2 
Term K. 587; Jarman v. Woolloton, 3 Term 
R. 618, 620; Eastwood v. Brown, 1 Ryan 
& M. 312; Reed v. Wilmott, 5 Moore & P. 
564; 7 Bing. 583; Latimer v. Batson, 7 Dowl. 
& R. 110; 4 Barn, & C. 653; Martin v. Podger, 
2 W. Bl. 701; 3 Barn. & Aid. 507; Lady Arun- 
del! V. Phipps, 10 Ves. 145. The same prin- 
ciples will be found in elementary treatises of 
high chai-acter, namely, Rob. Frauds, 550; 
Long, Sales, 71-76; 2 Kent, Comm. 518; 1 
Pow. Mortg. 155; 2 Pow. Mortg. 646; Shep. 
Touch. 65. In Lady Lambert's Case, re- 
fen-ed to in Shep. Touch. 65, it wa^ deter- 
mined that a mortgage or other conditional 
sale being good at the commencement, with- 
out a transfer of possession to the mortgagee 
or vendee, it will in law continue so, notwith- 
standing the retention of possession by the 
mortgagor or vendor, after forfeiture. In 
fact, to hold that possession by a mortgagor 
would even be prima facie evidence of fraud, 
would be an outrage on the common sense 
of society. Head v. Ward, 1 J. J, Marsh. 
280. Jurists of this age content themselves 
with combating fraud, in fact, when discover- 
ed; and do not feel warranted in assuming 
its existence, either at law or equity, with- 
out conclusive proof. Not stopping at the 
explicit declaration that fraud shall never be 
presumed, they have thought it just to go 
further and say, that where an act does not 
necessarily import fraud, and may have been 
more probably done through a good than a 
bad motive, the presumption of innocence 
must prevail. Gregg v. Sayre, 8 Pet. [33 U. 
S.] 244; Fleming v. Slocum, 18 Johns. 405; 
1 Story, Eq. Jur. 199. 

An attentive examination of the cases with 
regard to the possession of property by the 
vendor, even after an absolute sale, and where 
such possession is not consistent with the 
nature or terms of the deed, will show that 
the weight of authority is in favor of this 
proposition, namely, that such possession as 
to creditors and purchasers, without notice, 
is only prima facie fraudulent, and may be 
explained, and is not, per se, fraudulent, ad- 
mitting no explanation. But when we come 
to the consideration of mortgages, where, by 
the very nature and terms of such instru- 
ments, the possession of the mortgagor, both 
before and after default, is consistent with 
the deed itself, how is it possible for any 
one who has shaken from his robes the dust 
of the black letter tomes of past ages, to 
maintain before an enlightened court that 
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such possession is either fraudulent or a 
badge of fraud; and what court, at this day, 
would have the courage to sanction such a 
doctrine? 

It is worthy of observation that eases upon 
mortgages of chattels, where continuance of 
possession by the mortgagor occm-s, do not 
turn upon any distinction between possession 
before or after forfeiture, but upon general 
principles, and thus completely refuting the 
idea, if such a fallacy requires refutation, 
that possession is unobjectionable before, but 
fraudulent after default. It is believed that 
there is no respectable ease predicated upon 
any such distinction, and which, indeed, 
would be in disregard of the universal maxim 
— "Once a mortgage, always a mortgage." 
The decisions ai-e the reverse. Bucklin v. 
Thompson, 1 J. J. Marsh. 223; Head v. Ward, 
Id. 281; McGowen v. Hoy, 5 Litt. [Ky.] 239. 
In considering mortgages of chattels, it must 
not be forgotten that prominent distinctions 
exist between a pledge or mortgage of goods 
which are consumed in the use, and a mort- 
gage of slaves, which partake more of the na- 
ture of realty, and are so regarded in the 
Southern states, for many purposes not ma- 
terial to be here enumerated. They are a 
peculiar species of property, and on account 
of their value and capability of commanding 
ready money on sudden emergencies, are 
oftener subjects of mortgage than any other 
species of property denominated personal. 
And general practice as to slaves has so fa- 
miliarized possession by the mortgagor that 
it is justly regarded as one of the conditions 
and incidents of the contract, whether the 
mortgage is recorded or not; and delivery of 
possession would be out of the common 
course. Maples v. Maples, Rice, Eq. 300; 
Fishburne v. Kunhardt, 2 Speer, 564. In the 
case last cited Frost, J., said: "The pre- 
sumption of fraud from possession by a 
mortgagor after condition broken would be 
arbiti'ary, because contrary to almost uni- 
versal experience." And in Maples v. Ma- 
ples, above cited, which involved a mortgage 
of slaves, Chancellor Johnson said: "Permit- 
ting the mortgagor to remain in possession 
of the mortgaged property, although there is 
no covenant to that effect, is too common 
here to excite suspicion." And in the same 
case, on appeal. Chief Justice Dunkin held 
that possession by the mortgagor after for- 
feiture was neither fraudulent nor a badge 
of fraud requiring explanation. Indeed, in 
South Carolina, that doctrine has been so re- 
peatedly adjudged fas to have become a 
permanent landmark in her jurisprudence, as 
will be seen by the following cases, in addi- 
tion to those cited, and to which particular 
attention is invited, especially as they relate 
to mortgages of slaves, and are, therefore, di- 
rectly in point. Gist v. Pressley, 2 Hill, Eq. 
325; Bank v. Gourdin, 1 Speer, Eq. 439, 458; 
Smith V. Henry, 1 Hill [S. C] 23. On this 
question we are obliged to go to slave states 
for authority, because in non-slaveholdiug 
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ones sales and mortgages of slaves do not 
occur, and consequently no such cases arise. 
In the case of TJ. S. v. Hooe, 3 Cranch [7 U, 
S.] 73, ahove cited, Chief Justice Marshall 
says: "The diffeVence is a marked one be- 
tween a conveyance which purports to be ab- 
solute, and a conveyance which, from its 
terms, is to leave the possession in the ven- 
dor. If in the latter case the retaining of 
possession was evidence of fraud, no mort- 
gage could be valid. The possession univer- 
sally remains with the grantor until the cred- 
itor becomes entitled to his money, and ei- 
ther chooses, or is compelled to exert, his 
right" Barron v. Paston, 5 Johns. 258. 

It may" not be Inappropriate to observe, 
that in New York there is an express legis- 
lative act deelai-ing that bUls of sale, and 
mortgages of goods and chattels, shall be 
presumed to be fraudulent, when possession 
continues in the vendor or mortgagor, unless 
the person claiming under such sale or mort- 
gage shall show the absence of an intent to 
defraud and the good faith of the transaction. 
2 Kent, Comm. 528; Stoddard v. Butler, 20 
Wend. 548; Butler v. Van Wyck, 1 Hill, 442. 
Hence decisions made after that statute, 
based upon or influenced by it, would not 
furnish a safe guide as to the general ques- 
tion here discussed, out of New York, that 
being among the few states where such a 
statute exists. And yet, even there, it has 
been repeatedly held, and has now become 
settled doctrine, that such possession is only 
prima facie evidence of fraud, and that al- 
most any excuse is sufficient to destroy that 
presumption, and show the good faith of the 
transaction. Smith v. Acker. 23 Wend. 653; 
Puller V. Acker, 1 Hill, 473; Butler v. Van 
Wyck, Id. 438, 447. "Perhaps," says Cowen, 
J., delivering the opinion of the majority of 
the court, in the last case, "it is necessary 
for the vendee or mortgagee, claiming in the 
face of a continued possession in his vendor 
or mortgagor to give evidence, slight at least, 
that the consideration was a true debt Be- 
yond this the verdict of the jury must be 
received as final. The convenience of the 
vendor or mortgagor, the declared purpose of 
enabling him to pay debts, even the com- 
fort of his family, in retaining household fur- 
niture, according to their rank in life; in 
short, motives of humanity, and almost of 
mere courtesy, may, I think, on the authority 
of Smith V. Acker, 23 Wend. 653, be given in 
evidence to the jury, who may, if they please, 
allow them as legitimate excuses." And in 
Stoddard v. Butler, 20 Wend. 548, Senator 
Verplanck held this language: "Thus it hap- 
pened here and in -England, that, whilst the 
courts and the books laid down the rule 
broadly, and often applied it strictly, that 
'unless possession accompanies and follows 
the deed, it is fraudulent and void,'— in the 
words of Justice Butler, Edwards v. Harben, 
2 Term R. 587, adopted and incorporated in 
our own statute; yet first case after case, 
and then class after class, of exceptions was 



exempted from the rule, until with us there 
were no less than twenty-four distinct 
grounds of exemption; such as the kind of 
sale, purchase under execution or distress for 
rent necessity, convenience, the custom of 
trade, the distance or situation of place, the 
relation of parties, motives of humanity or 
of friendship, and special circumstances of 
various kinds, more or less accurately de- 
fined, all enumerated by Judge Cowen. 3 
Cow. 190." 

At an early period of English jurisprudence, 
fraud was arbitrarily inferred from acts sus- 
ceptible of a satisfactory explanation- But 
when the extension of commerce rendered the 
frequent transmission of property necessary, 
and created a corresponding demand for se- 
curities of various kinds, the harsh rules of a 
darker age yielded to a wiser policy, more 
compatible with the actual condition of man- 
kind, and the usual course of human affairs. 
Twyne's Case, 3 Coke, 80, is a leading one on 
the subject of fraudulent sales of personal 
property. It was decided in the forty-fourth 
year of the reign of Elizabeth, in the court of 
star-chamber, — a tribunal which, becoming 
odious in consequence of its usurpations was 
abolished in the sixteenth year of the reign 
of Charles I.; and, as Lord Clarendon in- 
forms us, "to the general joy of the whole 
nation." The case derives no weight from 
adventitious circumstances, such as the dig- 
nity and authority of the tribunal, or Ihe 
eminence and integrity of the judges; but it 
must be supported, if at all, on the intrinsic 
justice of its doctrines. Now, when we rec- 
ollect that the proceeding was a criminal in- 
formation on the part of the crown, and re- 
member, too, the historical fact, that the tri- 
bunal' itself was an instrument of tyranny 
in the hands of the sovereign, we shaU not 
wonder that the information was sustained 
by "the whole court of star-chamber," and 
Twyne himself branded as a criminal. It 
is suflacient to observe that the resolutions in 
that case would hardly be adopted to their 
full extent in modern times, although it can- 
not be denied that there were such marks and 
signs of an. intent to defraud creditors as 
might create suspicion and demand explana- 
tion, and might probably authorize fraud to 
be inferred as a question of law, without the 
intervention of a jury, if that com:se of 
practice could be tolerated at all. (1) The 
gift was general and absolute, without excep- 
tion of apparel, or any thing of necessity. 
(2) The donor continued in possession and 
used them as his own, and by reason there- 
of traded and trafficked with others, and de- 
frauded and deceived them. (3) It was made 
in secret. (4) It was made pending the writ 
(5) There was a secret trust between the par- 
ties, for the donor possessed all and used 
them as his proper goods, notwithstanding 
the gift was absolute and unconditional. (G) 
The deed stated that the gift was made hon- 
estly, truly, and bona. fide. These were the 
principal, and by no means slight, badges of 
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fraud in that celebrated case; and yet a court 
at this day would not feel warranted in hold- 
ing such a transaction fraudulent per se as 
the court of star-chamber did, but Avould al- 
low a party to explain it if in his power. To 
hold that retention of possession is per se 
fraudulent, is to establish an aitificial rule 
not founded in truth nor upheld by the prin- 
ciples of justice. It is to destroy an impor- 
tant element of trade and commerce, and 
take us back to the primitive ages, where the 
transactions between men were few and sim- 
ple, and where ignorance of writing and the 
absence of records, rendered actual delivery 
the more necessary as an indication of title. 
It is to crush the energies of the debtor by 
depriving him, in many cases, of the means 
of extricating himself from embaiTassment 
without absolute ruin. Harshness to debtors 
has yielded to an enlarged and libei-al phil- 
anthropy. Imprisonment for debt, the relic 
of a barbarous age, is fast disappearing 
everywhere. The debtor cannot be put in 
chains and sold to foreigners, nor can his 
body be cut in pieces; both of which were 
allowed by the laws of the twelve tables of 
Rome. Cooper's Justinian, 658. In place of 
such cruelty certain propeiiy, necessary for 
his sustenance and comfort, is, in most if not 
all of the states, preserved to him against the 
rapacity of the creditor, and the exemption 
of homesteads is now becoming a very gen- 
eral policy in our country. In the strongest 
cases in favor of the proposition that posses- 
sion must accompany the deed in absolute 
sales, as Twyne's Case, 3 Coke, 80; Stone v. 
Grubham, 2 Bulst 225; Cadogan v. Kennett, 
Cowp. 432; and Edwards v. Harben, 2 Tenn 
R. 594, it is expressly conceded, that if the 
conveyance is conditional, or if, by the terms 
or nature of the instrument or deed, posses- 
sion is consistent therewith, such possession 
is not only not per se fraudulent, but not even 
a badge of fraud, requiring any explanation 
at all. The weight and respectability of au- 
thority undoubtedly is, that possession by the 
vendor, even after an absolute sale, and 
where such possession is incompatible with 
the deed, is only prima facie evidence of 
fraud, and subject to explanation, and is not 
per se fraudulent. Kidd v. Rawlinson, 2 
Bos. & P. 59; Lady Arundell v. Fhipps, 10 
Yes. 145; Beals v. Guerasey, 8 Johns. 452. 
And the same doctrine has been established 
by the supreme court of Arkansas in the cases 
of Cocke V. Chapman, 2 Eng. [7 Ark.] 200; 
Field V. Simco, Id. 275, and cases there cited: 
Costar V. Davies, 3 Eng. [8 Ark.] 218. 

There is a principle connected with this 
question of possession which deserves consid- 
eration. The only reason why absolute sales 
of chattels, where there was no transfer of 
possession, were declared fraudulent and void, 
was on the supposition that there was a secret 
trust between the parties, and that the reten- 
tion of possession was calculated to deceive 
those with whom the vendor might subse- 
quently deal. As expressed by Justice Bur- 



net (1 Atk. 163), "Possession can be no other- 
wise a badge of fraud than as it is calculated 
to deceive creditors; as to the possession of 
goods, I have no way of coming to the knowl- 
edge of the owner but by seeing who is in 
possession of them." Such a sale is held 
fraudulent and void as to creditors and pur- 
chasers, although good between the parties 
themselves. Whenever the rule is enforced it 
is for the benefit of creditors and purchasers, 
and they are the only jiersons who can avail 
themselves of it. Twyne*s Case, 3 Coke, 80; 
Long, Sales, 67. Now whei-e a creditor or 
purchaser has notice of a bona fide sale for a 
valuable consideration, he cannot say or pre- 
tend that he has been deceived, deluded, or 
defrauded, although the vendor retains pos- 
session, Uses tlie property as his own, and such 
possession is inconsistent with the deed or 
conti-act. With such knowledge, to allow 
the second to overreach the first purchaser- 
would be to sanction a fraud. In such a 
case the retention of possession would be of 
no consequence, and could not be available 
for any purpose. This doctrine is sustained 
by the case of Sanger v. Eastwood, 19 Wend. 
514, where it v.'as held that a pm'chaser of 
personal property, with notice of the existence 
of a mortgage covering it, cannot avail him- 
self of the facts, that the mortgage was unac- 
companied by delivery of possession, and that 
it had not been filed for record. And from 
other cases the rule is deducible, that if a 
creditor has knowledge of a sale, the mere 
retention of possession is a matter of no con- 
sequence. Steel V. Brown, 1 Taunt. 381; 
Sturtevant v. Ballard, 9 Johns. 337; Barron 
V. Paxton, 5 Johns. 258; Ryall v. RoUe, 1 
Atk. 165; Bissell v. Hopkins, 3 Cow. 166. It 
is said that there is no clause in this mort- 
gage, authorizing the mortgagor to retain 
possession, and that that is a badge of fraud. 
It is suflaeient to reply that it was not neces- 
sary; because, fii'st, the transaction was of 
such a nature that the mortgagee was not en- 
titled to the possession of the slaves until 
he paid the notes; and, second, the effect of 
the mortgage is the same as if it contained 
such a clause, for this right in the mortgagor 
is incidental to a mortgage, and implied by 
law without such clause. 

"There is usually in English mortgages," 
says Kent, "a clause inserted in the mortgage 
that until default in payment tlie mortgagor 
shall retain possession. This was a very 
ancient practice, as early as the time of James 
I., and if there be no such express agreement 
in the deed, it is the general understanding 
of the parties, and at this day almost the uni- 
versal practice, founded "on a presumed or 
tacit assent" 4 Kent, Comm. 148; 5 Johns. 
25S; 2 Hill, Eq. 328. In mortgages of slaves, 
very general practice has familiarized pos- 
session by the mortgagor, as one of the con- 
ditions and incidents of the contract It 
is too common and imiversal to excite sus- 
picion. Fishburne v. Kunhardt, 2 Speer, 56 i; 
Bank V. Gourdin, 1 Speer, Eq. 439, 458; 
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Maples V. Maples, Rice, Eq. 300. The general 
custom in Ai-kansas, as proved by -witnesses, 
accords with this doctrine, and it is just and 
reasonable, and a different one could not be 
tolerated as to slaves. But even if it wei'e 
necessary to show any circumstances in this 
case by way of explanation of possession, the 
record contains an abundance of reason to jus- 
tify it. 1. The nature of the transaction be- 
tween Dawson and Merrill, which was only to 
secure Meixill from loss and damage, in conse- 
quence of the indorsement of these notes, and 
not in fact allowing Merrill the right of pos- 
session at all; until he was damnified by the 
payment of the notes, which was not until the 
4th of Mai'ch, 1842, and then the negx-oes had 
been sold. 2. That at the time Dawson made 
the mortgage, Nov. 25, 1837, he was a wealthy 
and solvent man, With a large property, and 
able or supposed to be able to pay all his 
debts, and who did not become embarrassed 
until long afterwards. 3. The mortgage was 
made in Natchez, Mississippi; the negroes 
were upon Dawson's plantation, in' JefEerson 
county, Arkansas, and the mortgage was 
placed upon record, thus showing that it was 
not a secret ti-ansaction. 4. Merrill was then, 
and ever has been, a non-resident of this state, 
within the saving in the statute of limita- 
tions, even if it could be pretended that any 
statute applied. This Is no stale demand; 
nor is it pretended that Merrill slept upon 
his rights, for after he paid the notes, he im- 
mediately commenced proceedings to sub- 
ject the mortgaged property. 5. The whole 
testimony shows, and Dawson's answer under 
oath admits, that the mortgage was made 
bona fide and for a' valuable consideration, 
and to secure Merrill; and the conduct of the 
latter proves the fact In addition to this, 
the defendants had actual, if not constructive, 
notice, as will presently appear, and they 
pui-chased in their own wrong. 6. Last of 
all, the possession of Dawson, while he did 
have possession, was consistent with the deed 
of mortgage, and In fact Merrill was not en- 
titled to possession at all until March 4, 1842. 
That there was at any time, any actual fraud 
in the transaction, has not been proved. 
There is no circumstance or fact which would 
justify even a suspicion of fraud as to Mer- 
rill. The idea that they colluded with each 
other to defraud a subsequent creditor, to de- 
fraud a person who was not a creditor of 
Dawson until long afterwards, is absurd. 
As to subsequent acts and declarations of 
Dawson, referred to by some of the defend- 
ants in their answers, suffice it to say, they are 
not proved, and if they were proved, tliey 
could not affect MerriU in the slightest de- 
gi-ee, he being wholly unconnected with them. 
That there was any fraud in fact is a naked 
assumption, without the slightest evidence to 
sustain it 

n. It is insisted by the defendants, that 
this mortgage was not legally acknowledged, 
and that it was not in fact properly or legally 
recorded, although the recorder certified un- 



der his hand and official seal, on the original 
mortgage, that it was duly recorded in book 
B, page 174, on the 29th of December, 1837, 
and hence that it does not act as construct- 
ive notice. It is true that the record does 
not show on what day it was recorded, 
but that is not material, nor can the cer- 
tificate of the registering office be conti-a- 
dicted, as we shall presently perceive. This 
was such an instrument as the law author- 
ized to be recorded. The law in force in 
1837 required the recorder to record all deeds 
and conveyances which were presented to him 
for that purpose. Ter. Dig. 454. It does 
not limit such deeds and conveyances to real 
property; personal chattels would therefore 
be embraced. It does not require any par- 
ticular mode of acknowledgment or authenti- 
cation, or indeed any at all. Act 1804; Ter. 
Dig. 454. The same act, under the title 
"Mortgages," (section 1, Ter. Dig. 433,) re- 
quires every mortgagee of real or personal 
estate, when the mortgage is satisfied, at the 
request of the mortgagor, to "enter satisfac- 
tion upon the margin of the record of such 
mortgage recorded, in said recorder's office." 
The second section prescribes a penalty for 
failure to do so. The fifth section of same 
act gives the same remedy upon a "mortgage 
of personal property" as upon real estate. 
Ter. Dig. 434. These provisions show con- 
clusively that mortgages of personal property 
were authorized to be recorded, (Hodgson v. 
Butts, 3 Cranch [7 U. S.] 140; 1 Pet. Cond. 
R. 476; McKeen v. Delaney's Lessee, 5 Cranch 
[9 U. S.] .22; 2 Pet Cond. R. 179,) whether 
such recording would operate as constmctive 
notice or not The mortgage was made in 
the state of Mississippi, and was properly 
acknowledged before the judge of the probate 
court of Adams county, an officer competent 
to take the aclcnowledgment of deeds in 
that state. How. & H. Dig. p. 368, § 99; Tal- 
bot V. Simpson [Case No. 13,730]. A judge of 
probates in Mississippi is a judge of a coun- 
ty court, within the meaning of the act of 
congress of 1789. The recorder acts minis- 
terially and not judicially in the matter of 
'recording deeds. Elliott v, Piersol, 1 Pet. 
[26 U. S.] 341; 2 Bin. 40; Dawson v. Thnis- 
ton, 2 Hen. & M. 135. When a deed, there- 
fore, is presented to the recorder for record, 
he ought to admit it, and has no authority to 
reject it Id. The recording of a deed is 
evidence that it was legally proved and ad- 
mitted to record (Talbot v. Simpson [supra]), 
and the certificate of the registering officer 
cannot be impeached or controlled by produ- 
cingthe record and showing a variance (Ames 
V. Phelps, IS Pick. 314), or traversing such 
certificate. Rex v. Hopper, 3 Price, 495. If 
after a deed is left for record with the -clerk 
to be recorded, he delivers it to the grantor 
without recording it, this is a breach of offi- 
cial duty for which the clerk would be liable 
to creditors for any injury they might sus- 
tain, but would not render the deed void or 
impair the rights of the grantee. Bank of 
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Kentucky T.Haggin,! A. K. Marsh. 307: Avent 
V. Read, 2 Stew. [Ala.] 488. Hence if a deed 
after it is received by the clert remains un- 
recorded through no fault of the grantee, 
until after an attachment of the land em- 
braced in the deed, the attachment shall not 
prejudice the grantee. Franklin v. Cannon, 
1 Hoot, 500; Hartmyer Y. Gates, Id. 61; Judd 
V. Woodruff, 2 Root, 298. The same principle 
is substantially decided in McGregor v. Hall, 
3 Stew. & P. 397. 

The principle upon which these cases rest 
is, that the officer is presumed to discharge 
his duty, and that if he omits to do so, the 
grantee or mortgagee shall not be prejudiced 
— shaU not lose his rights, which would in- 
deed be against the dictates of justice. It is 
not required of him "that he should stand by 
and see that the clerk does his duty." Beek- 
man v. Frost, 18 Johns. 563, 1 Johns. Oh. 300. 
In the case of King v. Hopper, 3 Price, 495, 
it was expressly held, that the lodging of a 
deed in the officer's hands is an enrolment. 
"And indeed," says Richai'ds, B., "the affairs 
of mankind would be in a dreadful condition 
if it were not so, for when the deed is once 
lodged, the party interested in it loses all 
dominion and control over it, and it is from 
that moment left entirely with the officer. If 
an actual and complete enrolment were neces- 
sary, this deed had not been enrolled on the 
22d nor on the 24th of July; but the cases all 
decide that that is not necessary, and that the 
instant a deed is lodged in the office, from 
that instant it must be considered as enrolled, 
and the practice accords with tljat rule." 
The same principle was explicitly asserted in 
Garrick v. WUliams, 3 Taunt. 544. In Mc- 
Donald T. Leach, Kirb. 72, it was held, that 
where a deed is received for record, this en- 
try made upon it by the register and the deed 
lodged in the office, is equivalent to actual 
registration. 2 Hil. Abr, p. 432, § 87; McCon- 
nell V. Brown, Litt Sel. Cas. 462. "When all 
the requisites have been performed which 
authorize a recording officer to record any in- 
strument whatever, and the order for that 
purpose has been given, the instrument in 
law is considered as recorded, although the' 
manual labor of inserting it in a book kept 
for that purpose may not have been perform- 
ed, Marbury v. Madison, 1 Graneh [5 XJ. S.] 
147; 1 Pet. Cond. R. 273, 274. The receiving 
of an instrument, marking it filed by the 
clerk, and signing such indorsement officially, 
is a sufficient recording to protect the rights 
of the grantee from subsequent incumbran- 
ces. See cases above cited. Nor is it neces- 
sary that the date of recording should be put 
upon the record, if the recording of the deed 
with the acknowledgment is prior to the op- 
posing title, it is sufficient. Galusha v. Sin- 
clear, 3 Vt, 394; Morey v. McGuire, 4 Vt 
327; Wickes v. Caulk, 5 Har. & J. 36; Rex 
V. Hopper, 3 Price, 495. 

It has been held that registry acts are reme- 
dial, and ought to be liberally and beneficially 
construed. Jackson v. Town, 4 Cow. 599; 



James v. Morey, 2 Cow, 247; Jackson v. Bow- 
en, 7 Cow. 13; 2 Pow. Mortg. 624a. Hence a 
memorial of registry containing the substance 
of a covenant in a lease, without expressly 
setting it forth, has been held to be a good 
registration. McAlpine v. Swift, 1 Ball & 
B. 285. In Latouehe v. Dunsany, 1 Schoales 
& L. 157, Lord Redesdale said that if registra- 
tion was to be considered notice, it must be 
notice whether the deed be duly registered or 
not. A clerk may record a deed made by an 
agent without inquiring into the validity or 
fact of agency. 3 A. K. Marsh. 92. The reg- 
istry of a deed executed by several, but ac- 
knowledged by one only, is good and suf- 
ficient. Shaw V. Poor, 6 Pick. 86. A clerical 
error or mistake does not vitiate the registry 
of a deed. As where a term assigned was of 
sixty-one years, and was stated in the enrol- 
ment to be sixty-two years; or, as where the 
consideration was 250 potmds and was en- 
rolled 280 pounds; or, as where the name of 
the trustee was enrolled "Seden," when jt 
was spelt "Soden" in the deed, and where 
the assignment was stated to be Seden, hab- 
endum to Corrie; in these cases the enrol- 
ment {was held good. Ince v. Everard, 6 
Term R. 545; Wyatt v. Bai-well, 19 Ves. 435; 
2 Pow. Mortg. 621, note. Where lands lie in 
several counties, it is sufficient to record the 
deed in any one of them. Scott v. Leather, 3 
Yeates, 184; Duffield v. Brindley, 1 Rawle, 91. 
Deeds were enrolled at the common law for 
safe custody. 1 Salk. 389. The enrolment of 
a deed under the statute 27 Hen, VIH. c. 16, 
is a record, and, therefore, is not traversable. 
Rex V, Hopper, 3 Price, 495. The indorsement 
of the registry of a deed on the deed itself is 
sufficient evidence of em'olment. Pyne v- Dor, 
1 Term R. 55. The production of a deed with 
the memorial indorsed, is sufficient proof of the 
enrolment. Compton v. Chandless, 4 Esp. 18; 
Bull. N. P. 229; Kinnersley v. Orpe, 1 Doug. 
56. The date of enrolment indorsed by the 
clerk of enrolments on the deed, is conclusive 
evidence of the date and fact of enrolment. 
Rex V. Hopper, 3 Price, 495; 1 Saund. PI. & 
Ev. 425; and there can be no averment or 
proof against it. 

The object of every registry act is to af- 
ford publicity, and if a deed was in reality 
recorded, before a subsequent incumbrance 
accrued, it would be strange if the subsequent 
incumbrancer could say, that although the 
deed was on record, yet it afforded no notice, 
because the precise day of placing it there 
did not appear from the record. That would 
be to say, that the registry is utterly void, 
unless the date of it appears from the record, 
which would entirely destroy the beneficial 
construction which has ever been placed on 
registry acts, and would be at war with the 
first principles of justice as well as adjudged 
cases. Under the registry act of 27 Hen. 
VIH., a party might be permitted to give evi- 
dence of the day of an enrolment having been 
actually made, because it was not the usage 
to insert on the record the particular day. 



[17 Fed. Cas. page 98] 



(Case No. 9,409) MERRILL 



Rex v. Hopper, 3 Price, 495; 1 Excb. 403. 
It has, as I think, been demonstrated (1) that 
the mortgage from Dawson to Merrill was 
lodged and filed for record December 29, 1837, 
and was from that day, in contemplation of 
law, enrolled, so as to protect the rights of 
the mortgagee; (2) that no evidence is ad- 
missible or can be received to impeach or 
contradict the certificate of the recorder in- 
dorsed on the mortgage. But if such evi- 
dence can be received, then I contend (3) that 
the moi-tgage was actually recorded, and that 
it is immaterial whether the manual labor 
of transcribing it was performed by the clerk 
in person, by Dawson, or any other amanuen- 
sis, provided the clerk adopted and sanction- 
ed the act, which he did, as is manifest from 
his certificate, and which certificate is not to be 
controverted by parol proof, for that would 
be to set up inferior in the place of the high- 
er evidence. 

In England, registration is not of itself no- 
tice, and a mortgagee or purchaser is not 
bound to search the register; but if he does, 
he will be deemed to have actual notice of 
all incumbrances on the register, within the 
period of his search, (2 Pow. Mortg. 631a, 
note; Wiseman v. Westland, 1 Younge & J. 
117; Bushell v. Bushell, 1 Schoales & L. 103; 
Latouehe v. Dunsany, Id. 157,) thus showing 
it may be made the medium of actual notice. 
But in this country registry is constructive 
notice to all the world. Johnson v. Stagg, 2 
Johns. 510; Frost v. Beekman, 1 Johns. Oh. 
299; Peters v. Goodrich, 3 Conn. 146; Grant 
V. Bissett, 1 Gaines, Cas. 112; Parkist v. Alex- 
ander, 1 Johns. Ch. 39S; St Andrews' Church 
V. Tompkins, 7 Johns. Ch. 14. Where a per- 
son claims to be a purchaser without notice, 
he is bound to deny, fully and in the most 
precise terms, every circumstance and fact 
from which notice might be inferred (Jerrard 
v. Saunders, 2 Ves. Jr. 454; Frost v. Beek- 
man, 1 Johns. Oh. 303); and this he must do, 
although notice is not charged in the bill. 
3 P. Wms. 244, note; Bodmin v. Vanden- 
bendy, 1 Vern. 179; Murray v. Ballon, 1 
Johns. Ch. 573, and cases there cited; Mur^ 
ray v. Finster, 2 Johns. Ch, 155; Galatian v. 
Erwin, 1 Hopk. Ch. 55, 56; Carr v. Oallaghan, 
3 liitt [Ky.] 365. "If a purchaser wishes to 
i-est his claim on the fact of being an innocent 
bona fide purchaser, he must deny notice, 
even though it be not charged, and he must 
deny it positively, not evasively; he must 
even deny fully and in the most precise terms 
every circumstance from which notice may 
be inferred." Per Chancellor Kent, in Den- 
ning V. Smith, 3 Johns. Ch. 345; Pillow v. 
Shannon, 3 Yerg. 511. Every case on the reg- 
istry acts has been determined on the ground 
that those acts do not affect the great funda- 
mental principles of equity; but that every 
purchaser claiming under a registered deed, 
with notice of a prior incumbrance or pur- 
chase, is subject to any equity which such 
prior incumbrance or purchase may create. 
Chandos v. Brownlow, 2 Ridg. App. 428, vide 



3 Sudg. Vend. p. 307, and notes b and 1, and 
authorities there cited; 1 Story, Eq. Jur. 385; 
Cotton V. Hart, 1 A. K. Marsh.- 58. So, too, in 
Portwood V. Outton's Adm'r, 3 B. Mon. 253, it 
is said, that a mortgage Qf land without seal 
or scroll was not a recordable instrument 
within the statute, so as to make the record 
constructive notice, yet that it was good 
against a subsequent purchaser with notice 
of its existence. 

m. But, supposing there was no construc- 
tive notice arising from the registry of the 
mortgage, the defendants had actual notice. 
It is a just and salutary rule, calculated to 
preserve good faith and protect the rights of 
individuals, that whatever is suflacient to put 
a party upon inquiry is good actual notice, 
Johnson v. Bloodgood, 1 Johns, Cas. 53; Sterry 
v. Arden, Id. 267; 1 Stoiy, Eq. Jur. 389; Fer- 
rars v. Cherry, 2 Vern. 384; Smith v. Low, 1 
Atk. 490; Taylor v. Stibbert, 2 Ves. Jr. 437; 
Daniels v. Davison, 16 Ves. 250; Newman v. 
Kent, 1 Mer. 240; Green v. Slayter, 4 Johns. 
Ch. 46; Peters v. Goodrich, 3 Conn. 146; 
Ward V. Fox, Hughes [Ky.] 431; Johnston v. 
Gwathmey, 4 Litt. P^y.] 317; Roberts v. 
Stanton, 2 Munf. 129; Pitney v. liConard, 1 
Paige, 462; Burkart v. Bueher, 2 Bin. 466; 
Newl. Cont. 54; Sugd. Vend. 498. In a great 
variety of eases it must necessarily be a mat- 
ter of considei-able difficulty to decide what 
circumstances are sufficient to put a party 
upon inquiry. Such, certainly, however, as to 
facts, as that a reasonable mind could not 
hesitate to deem sufficient to call for further 
inquiry, and to put a party upon his diligence, 
is good actual notice, 1 Story, Eq. Jur, 389; 
Nantz V. McPherson, 7 T. B. Mon. 599; Jack- 
son V. Sharp, 9 Johns. 166; Jackson v. Bur- 
gott, 10 Johns. 460; Dunham v. Dey, 15 
Johns. 567; 2 Pow. Mortg. 561. Examples of 
actual and implied notice, sufficient in equity. 
In Fry v. Porter, 1 Mod. 300, Hale, 0. B., 
speaking of the point of notice, said: "Here 
are several circumstances that seem to show 
there might be notice, and a public voice in 
the house, or an accidental intimation, &c., 
may possibly be sufficient notice." Butcher 
y. Stapely, 1 Vem. 364; 2 Pow. Mortg. 561. 
A verbal communication to a purchaser be- 
fore he receives a conveyance, that A. B. has 
a claim to the land, is a sufficient notice to 
charge the purchaser with A. B.'s equity. 
Currens v. Hart, Hardin, 37. Lis pendens is 
sufficient notice. Green v. Slayter, 4 Johns. 
Ch. 38. A violent presumption of notice or 
proof of facts which imply it is sufficient. 
Cunningham v. Buckingham, 1 Ohio, 265; 2 
Hil. Abr. p. 458, § 246. Where a grantor no- 
tified his grantee in writing, that the title of 
the land was in another as collateral se- 
curity, to pay certain notes, this was held a 
sufficient notice to the purchaser, although 
nothing was said of date, amount, or time of 
payment. Dunham v. Dey, 15 Johns. 567. 
H. went as an agent for the defendant to 
purchase a lot of B., who refused to sell, and 
told him he had already conveyed the lot to 



MERRILL tCase No. 9,469) 

G., one of the lessors of the plaintiff. "Here, 
tlieu," says the couit, "was a direct and posi- 
tive notice to the agent of the defendant," 
equivalent to a notice to his principal. Jack- 
son V, Sharp, 9 Johns. 168. Notice of a prior 
incumbrance may he presumed from inade- 
quacy of price. 2 Pow. Mortg. o7Sa, note. 
On the principle, that whatever puts a party 
on inquiry is good notice in equity, it is ob- 
servable that if a person be apprised that 
tlie legal estate is in a third person at the 
time he purchases, he will be bound to take 
notice of the trusts with which the legal es- 
tate is clothed. 2 Freem. p. 137, pi. 171; 2 
Pow. ilortg. 578, note. While H. was in ne- 
gotiation for the purchase of a lot, he was 
informed that G. claimed the lot and had 
title, and was cautioned against purchasing, 
but he made the purchase and took a quit- 
claim deed. Kent, C. J., held that this was 
actual notice beyond all controversy, and that 
the purchase was subject to G.'s prior right. 
Jackson v. Burgott, 10 Johns, 460. A subse- 
quent purchaser admitted in his answer that 
before the execution of the deed to him, he 
had heard that the grantor had made some 
provision for his daughtei-s, out of property in 
Greenwich street, and there was no evidence 
in the case that the grantor owned any other 
property In that sh-eet, except the lots includ- 
ed in the settlement. Chancellor Kent held 
this purchaser chargeable with consti-uctive 
notice, or notice in law of this settlement, "be- 
cause he had information sufficient to put 
him on inquiry." Sterry v. Arden, 1 Johns. 
Ch. 267. Where a sherifC stated and declared 
to all biddei-s, at the time of the sale, that 
the property offered was subject to a mort- 
gage, this was deemed sufficient actual no- 
tice to charge a purchaser at the sale with 
such mortgage. Muse v. Letterman, 13 Serg. 
& R. 168; Lrindle v. Neville, Id. 227. 

Notice sometimes resolves itself into matter 
of fact, and sometimes into matter of law; 
each case, to a great extent, depends upon its 
own circumstances as to notice. 1 Story, Eq. 
Jur, 387-389; Com. Dig. "Chancery," 4, c. 2. 
If a man purchases land, and is informed of 
the existence of a lease, this is sufficient to put 
him on inquiry, and is therefore good notice; 
or if he is informed that the estate is in the 
possession of tenants, he is bound to inquire 
into the claims of those tenants, and is affect- 
ed with notice of all the facts as to their es- 
tates, and is bound by the leases they hold. 
Taylor v. Stibbert, 2 Ves. Jr. 437; Hiern v. 
ilill, 13 Ves. 118; Hall v. Smith, 14 Ves. 426; 
1 Story. Eq. Jur. 389, note 3 and authorities 
therein cited; St. Andrew's Church v. Tomp- 
kins, 7 Johns. Ch. 16. The recital in a deed is 
notice; thus the recital of a letter of attorney, 
by which a deed was made, is notice to the 
pru-ehaser of the existence of such a power. 
Jackson v. Neely, 10 Johns. 374; Cuyler v. 
Bi-adt, 2 Caines, Cas. 326; 2 Pow. Mortg. 
620a; 1 Story, Eq. Jur. 389; Hall v. Smith, 14 
Ves. 426. Evidence that a tenant cut wood on 
the land is consti'uetive notice to the demand- 
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ant, that the former held a deed of the land. 
Kendall v. Lawrence, 22 Pick. 540. So pos- 
session of land is notice to a pm-chaser, and he 
must inquire of the title of the occupant. 
Knox V. Thompson, 1 LitL [Ky.] 352; Fitz- 
hugh V. Croghan, 2 J. J. Mai-sh. 434; 4 T. B. 
Mon. 196; 2 J. J. Mai-sh. 180; Brown v. Ander- 
son, 1 T. B. lion. 201. The deposit of title 
deeds as a security for money, constitutes an 
equitable mortgage; and a person, knowing 
such deposit, cannot take a mortgage or pur- 
chase to the prejudice of the equitable in- 
cumbrance so created. 1 Story, Eq. Jm-. 383, 
384. Notice may be either actual and posi- 
tive, or constructive, or. implied. Id. 387. 
And the fact of notice may be inferred from 
circumstances as well as proved by direct evi- 
dence. 4 Mass. 637. "Any circumstance," says 
the court in Knox v. Thompson, 1 Litt. [Ky.] 
353, "that puts another on the search, is suf- 
ficient to convict him of notice." Nothing can 
destroy the effect of actual notice. 2 Pow. 
Mortg. 617, note, 572a. It is also a rule, that 
where there is notice of a deed the purchaser 
is bound by the effect and consequence of it, 
whatever opinion he may entei'tain as to its 
validity. Thus in the case of Ferrars v. Cher- 
ry, 2 Vern. 384, it was held, that the defend- 
ant purchased with notice of the settlement, 
but he contended that the settlement did not 
recite or contain any notice that it was made 
pursuant to articles entered into before the 
marriage, and that the settlement was there- 
fore voluntary, and fraudulent as to him; but 
the court said "he ought to have inquired of 
the wife's relations, who were parties to the 
deed, whether it was voluntary or made pursu- 
ant to an agreement before marriage; and, 
having notice of the deed, must at his peril 
purchase, and be Jbound by the effect and con. 
sequences of the deed." 2 Pow. Mortg. 572, 
573. So in Brackett v. Wait, 6 Vt. 424, it was 
expressly held, that where a person has notice 
of a prior unrecorded deed, he is not protected 
from the effect of such notice by any errone- 
ous opinions as to its validity, and must pur- 
chase at his peril. 

There is another point connected with notice, 
which seems to me entitled to great weight, 
and it is this: By the English registry acts, re- 
cording is not constructive notice; but, if the 
records are searched, that is actual notice to 
a purchaser of all incumbrances within the 
period of his search. 2 Pow. Mortg. 631b, 
note. In this country the unauthorized regis- 
try of a deed would not amount to construc- 
tive notice. In all the eases upon this class of 
deeds in the American courts, the principle 
has not been carried further than that they 
are not consti-uctive notice; but it has not 
been detei-mined, that, when such deeds are 
actually recorded in a register office, that a 
search for and examination of the deed so re- 
corded, would not be actual notice, or a cir- 
cumstance from which notice would be pre- 
sumed. On every principle of reason it would 
seem that the actual fact of examining a rec- 
ord, in an office where incumbrances are pre- 
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served, although the deed was not authorized 
to he recorded at all, would, at least, he equiv- 
alent to a verbal communication of an incum- 
brance, and would have the advantage of fur- 
nishing more precise and certain information, 
—such, at least, as would be sufficient to put 
a. prudent man upon inquiry, which is all that 
is necessary to constitute actual notice. In 
Morrison v. Trudeau, 1 Slart [N. S.] 384, it 
was held that a deed unduly registered, ei- 
ther from want of valid acknowledgment, or 
otherwise, will, notwithstanding, operate as 
notice to third persons. I understand the 
■court to declare that such a record may consti- 
tute medium of actual notice, as, for example, 
by examination or means of a lilie character. 
So in the British courts judgments on record 
are not of themselves notice, and yet if it can 
be proved that a party searched the records of 
the court, it will be enough to bind him with 
notice of all judgments entered, though he 
might have overlooked them. 2 Pow. Mortg. 
■597, and notes. But it is unnecessaiy to pur- 
sue the point for the proof of actual notice, 
independent of this circumstance, is clear and 
conclusive, leaving no doubt on the mind as 
to the knowledge of the defendants of the ex- 
istence of the mortgage at the time of their 
purchase. It was proclaimed at the sale,— the 
record book, where the mortgage was record- 
ed, was lying open near at hand and all per- 
sons referred to it, and some of the defend- 
ants made search. Proof could not be more 
conclusive. 

IV. Notice of a lien or incumbrance on prop- 
•erty, binds the purchaser, if received by him 
-at any time before the execution of the con- 
veyance and payment of the purchase-money, 
4ind an-ests all further proceedings towards 
the completion of the purchase; and, if per- 
sisted in, it is held to be done in fraud of the 
^equitable incumbrance. 2 Pow. Mortg. 617; 2 
Fonbl. Eq. bk. 2, c. 6, § 2, note I; Id. § 3, note 
M; Id. bk. 3, c. 3, § 1, note B; Taylor v. Stib- 
"bert, 2 Ves. Jr. 441; Jewett v. Palmer, 7 Johns. 
Ch. 68; Blair v. Owles, 1 Munf. 38; Le Neve 
V. Le Neve, 3 Atk. 654; Story v. Lord Windsor, 
Id. 304; 1 Paige, 208-284; Frost v. Beekman, 
1 Johns. Ch. 301. In Wormley v. Wormley, 8 
Wheat. [21 U. S.] 449, it is said by SI017, J., 
to be a settled rule in equity, that a purchaser 
-without notice to be entitled to protection, 
must not only be so at the time of the con- 
tract or conveyance, but at the time of the 
payment of the purchase-money. Mead v. Or- 
rery, 3 Atk. 238. And in Jewett v. Palmer, 7 
Johns. Ch. 68, above cited, Chancellor Kent 
.said: "A plea of a pm'chase for a valuable 
consideration without notice, must be with the 
money actually paid; or else, according toi 
Lord Hai-dwicke, you are not hm-t The aver- 
ment must be, not only that the purchaser had 
not notice at or before the time of the execu- 
tion of the deeds, but that the purchase-money 
was paid before notice. There must not only 
be a denial of notice before the purchase, but 
SL denial of notice before payment of the 
money. Harrison v. Southcote, 1 Atk. 538; 



Story V. Lord Windsor, 2 Atk. 630. Even if 
the purchase-money be secured to be paid, yet, 
if it be not in fact paid before notice, the plea 
of a purchase, for a valuable consideration, 
will be overruled. Hardingham v. Nicholls, 3 
Atk. 304." Now Roane and Taylor, in theu* 
answers, show that they had notice before the 
sale; they do not deny notice. Fish denies no- 
tice generally; Fowler states that he did not 
receive actual notice until after the negroes 
came to his possession. In none of these an- 
swers is there any denial, or any thing equiv- 
alent to it, that the purchase-money was actu- 
ally paid when the notice was received. This 
is absolutely necessary, as shown by the above 
cases. It must be positively avei-red in the 
answer, and cannot be inferred or supplied by 
intendment; and without it the plea of a pur- 
chase for a valuable consideration without no- 
tice, -must be overi-uled. It is to be observed 
also, that Roane, Taylor, and Fish, do not 
show themselves to be bona fide purchasers 
for a valuable consideration at all. They do 
not specify the judgment under which they 
purchased, — do not show, or exhibit, or refer 
to, or produce a judgment and execution, — 
which they were bound to do, to bring them- 
selves within the character of pm-chasers. 

The rule is, that an unregistered mortgage 
has preference over a subsequent docketed 
judgment. But if the property mortgaged be 
sold by the sheriff, prior to the registry of the 
mortgage, a bona fide purchaser at the sher- 
iff's sale, without notice, will be protected 
against the mortgagee, if he has actually paid 
the consideration, and shows a conveyance, 
good in form, by the recording of which he 
obtains priority as a purchaser. Jackson v. 
Terry, 13 Johns. 472. In fact a sheriff's deed, 
in the absence of statutory provisions, can- 
not be received in evidence at all, unless the 
judgment and execution are produced, for the 
purchaser claims imder the judgment and ex- 
ecution, which is the only authority for the 
sheriff to sell. Bowen v. Bell, 20 Johns. 338; 
Weyand v. Tipton, 5 Serg. & R. 332; Dunn v. 
Meriwether, 1 A. K. Marsh. 158; Cox v. Nel- 
son, 1 T. B, Mon. 94; Hinman v. Pope, 1 Gil- 
man, 136. Nor do those persons show any 
deed from the sheriff, and in these particulars 
have failed to show themselves purchasers. 
But be this as it may, the defendants, Roane, 
Taylor, Fish, Fowler, and Badgett, had actual 
notice. Badgett, in addition to haying notice 
himself, purchased from Fowler, who had no- 
tice. The purchasers of these negroes could 
acquire no better right than Dawson himself 
had to them. The officer only professed to sell 
the right and interest of Dawson, whatever it 
might be, as his deposition amply proves. 
The defendants who purchased stand in Daw- 
son's shoes,— the sale, if valid, was a judicial 
assignment or transfer of Dawson's interest, 
subject, undoubtedly, to all subsisting prior 
incumbrances, and to the rights of third per- 
sons. To that sale the rule of caveat emptor 
most strongly applies. Merrill was neither 
party nor privy to the judgment under which 
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the negroes were sold, and of course his rights 
were not affected by any proceeding under it 
If A. is in the possession of a slave, and it is 
sold as his property, but in fact belongs to B., 
may not the owner reclaim his property; and 
is it any defence for the purchaser to say that 
he purchased without notice, that B. was 
the true owner? A couxt of justice would 
inform him that he bought at his peril, and 
could acquire no greater right than A. had to 
the property. This principle, necessary to 
preserve the sacred rights of property, rests 
upon a foundation, unconnected with the doc- 
trine of notice of another's right It rests upon 
the great principle applicable to all sales of 
personal property, whether by the agreement 
of parties or by the authority of law under ju- 
dicial process, that the purchaser must look to 
the title and buy at his peril,— that the maxim 
caveat emptor must govern. Ashe v. Livings- 
ton, 2 Bay, 85; Long, Sales, 164; Clute v. Rob- 
ison, 2 Johns. 595; 2 Few, Mortg. 589a. 

VI. Roane, Taylor, Fowler, Fish, and Bad- 
gett, are hable personally for the value of the 
slaves, in case they do not surrender them. 
Blair v. Owles, 1 Munf. 38; Hughes v. 
Graves, 1 Litt [Ky.] 317. They were ap- 
praised at the sale by three respectable and 
disinterested persons, under oath, accord- 
ing to the appraisement law, and that must 
necessarily constitute the criterion of value. 
The testimony proves that they were very 
likely negroes. The parol testimony very 
satisfactorily proves that they were not 
valued beyond what they were worth. I 
insist upon that criterion of value, for it is 
the only one to which we can rightfully 
resort 

VII. It is perfectly manifest from the 
pleadings and proofs in the cause, that the 
negroes will be insufficient to discharge the 
mortgage debt, ajid that it is, therefore, nec- 
essary to apply the hire thereto, which hire 
is claimed of the defendants by the com- 
plainant, in his bill. The defendants are 
personally accountable for the reasonable 
hire of the slaves, at least from the time of 
the sei-vice of process upon them, which is 
equivalent to a demand. Giuves v. Sayre, 
5 B. Mon. 390; 7 Dana, 227; 2 B. aion. 159. 
As to other cases relative to hire, vide Reed 
V. Lansdale, Hardin, 6; 3 Bibb, 18; 6 T. 
B. Mon. 122; 7 T. B. Mon. 544; 4 T. B. 
Mon. 347; Mims v. Mims, 3 J. J. Marsh. 108. 
In detinue the institution of suit is a suffi- 
cient demand to entitle the plaintifE to the 
hire of slaves by way of damages from that 
time. Tunstall v. McClelland, 1 Bibb, 186; 
Cole's Adm'r v. Cole, 4 Bibb, 340; Jones v. 
Henry, 3 Litt [Ky.] 49; Carroll v. Pathkiller, 
3 Port. [Ala.] 279. And so in this case, the 
hire must be computed at least from the 
service of the writ of subpoena on the de- 
fendants. 

A. B'owler argued the case for himself and 
other defendants fully and elaborately, on 
the principal grounds (1) .that as the pos- 



session of the slaves did not accompany and 
follow the mortgage, but remained continu- 
ously in the possession of the mortgagor, the 
mortgage was, therefore, fraudulent and 
void as to creditors and purchasers; (2) that 
it was not properly acknowledged or record- 
ed, and that the defendants had no con- 
structive notice, and no sufficient actual no- 
tice of its existence, and that they were in- 
nocent and bona fide purchasers, for a val- 
uable consideration, without notice; (3) that 
the mortgage was fraudulent in fact, and 
was designed and intended to protect Daw- 
son's property from creditors, and that the 
suit was prosecuted for Dawson's benefit. 
These points and others were argued with 
great ability by Mr. Fowler, but the reporter 
having no notes of it, or of the authorities 
cited and relied on, is unable to insert them 
here, which he would otherwise do with 
great pleasure. On the 18th of July, 1846, 
the defendants filed exceptions to deposi- 
tions taken by complainant. 

JOHNSON, District Judge, The first ex- 
ception points to the omission of the name 
of James L. Dawson, as one of the defend- 
ants, in the caption of the depositions of Trap- 
naU, Dorris, Walker, White, Bogy, and Ham- 
mett; but his name appears as a defendant 
in the order of the court appointing commis- 
sionei-s, in the notices served on the defend- 
ants, in the caption of the interrogatories 
which were ffied and attached to, and issued 
with, the commission, in the commission 
which issued under the authority of this 
court, and in the oath of the commissioners 
to execute the same. The commissioner 
states, in the caption of the depositions, that 
they were taken in pui-suance of said commis- 
sion and interrogatories, in each of which 
the names of all the defendants are fully 
stated. Under these circumstances, it can- 
not, in my judgment, be said, that the depo- 
sitions do not appear to be taken in this 
case, and this exception is overruled. [Keene 
V. Meade] 3 Pet, [28 U, S,] 6, 

The second exception is, that notice of filing 
interrogatories, and the time and place of 
taking such depositions, was not given to 
Roane, Badgett Taylor, and Fowler. The 
notice was served on Taylor, Roane, and 
Fowler, by delivering to each of them a true 
i copy of the notice, and on Badgett and Fish, 
I by leaving a true copy of the notice with a 
I white member of the family, and on Dawson 
and Baylor by delivering a true copy to their 
counsel, they not being residents of this dis- 
trict. This, in my opinion, is a good service 
of the notice. By the 13th rule of practice 
for the courts of equity of the United States, 
' the service of a subpoena may be made by 
leaving a copy thereof at the dwelling-house 
or usual place of abode of each defendant, 
with some free white person who is a 
member or resident in the family. If this 
be a sufficient service of a subpoena to notify 
the defendant of the suit, it ought to be con- 
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sidered sufficient service of a notice in any 
subsequent proceeding in tlie cause. This 
exception is also overruled. The third ex- 
ception is in these words: "Only a part of 
the 'interrogatories of said complainant were 
propounded to and answered hy, each of said 
witnesses." Not having arrived at any sat- 
isfactory conclusion upon this exception, in 
the absence of the presiding judge, a deci- 
sion upon it will be deferred to the nest term 
of this court The fourth exception is, "that 
the deposition of Henry D. Mandeville, tak- 
en at Natchez, on the 8th of jVIarch, 1845, 
was taken without any sufficient notice hav- 
ing been served on said defendants, of the 
time and place of taking the same." The 
answer to this exception is, that where the 
deposition is taken according to the acts of 
congress, at a greater distance from the place 
of trial than one hvmdred miles, no notice is 
required. By the certificate of the magis- 
ti'ate before whom the deposition was taken, 
it appears that the witness lives more than 
one hundred miles from this place. That his 
certificate is competent evidence of the fact, 
is established by the adjudication of the su- 
preme court, in the case of the Patapsco Ins. 
Co. V. Southgate, 9 Pet [34 O. S.] 617. The 
court say: It was sufficiently shown, at least 
prima facie, that the witness lived at a great- 
er distance than one hundred miles from the 
place of trial. This is a fact proper for the 
inquiry of the officer who took the deposition, 
and he has certified that such is the residence 
of the witness. In the case of Bell v. Jlor- 
rison, 1 Pet [26 U- S.] 356, it is decided that 
the certificate of the magistrate is good«eyi- 
denee of the facts therein stated, so as to en- 
title the deposition to be read to the jury. 
This exception is overruled. 

The fifth exception is to the competency of 
the evidence contained in the deposition of 
Mandeville. The decision of this exception 
will be reserved to the final hearing. 

The sixth exception is to the authority of 
the magistrate, before whom Mandeville's 
deposition was taken. It was taken before 
Thomas Fletcher, "judge of the probate court, 
within and for the county of Adams, and 
state of Mississippi"; and the inquiry is, 
whether he is authorized by the acts of con- 
gress to take depositions. By the thurtieth 
section of the judiciary act of 1789 [1 Stat 
80], depositions de bene esse may be taken 
before any judge of a county court of any of 
the United States. Is Thomas Fletcher a 
judge of a county court of any of the United 
States? In order to decide this question, we 
must look into the laws of the state of Mis- 
sissippi. That this coiut is bound to take no- 
tice of the laws of Mississippi, is clearly set- 
tled by the supreme court of the United 
States, in the case of Owings v. Hull, 9 Pet. 
[34 U. S.] 625. The comi; there held that the 
laws of all the states in the Union are to be 
judicially taken notice of, in the same man- 
ner as the laws of the United States are to 
be taken notice of by the ch-cuit com'ts of the 
17FED.CAS. — 7 
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United States. Looking, then, into the laws 
of Mississippi, we find a court of probate es- 
tablished in each county of the state, with 
jurisdiction in all matters testamentary, and 
of administration, and of orphans' business; 
in the allotment of dower, in cases of idiocy 
and lunacy, and of persons non compos men- 
tis; see section eighteen of the fourth article 
of the constitution, and the acts <jf the legis- 
lature of 1833, law 444. By the fourth sec- 
tion of the act it is provided, that the court of 
probate in each county shall provide a seal 
for said court, thereby constituting^ it a court 
of record. The question then is, "Is this a 
county court? It is a court of record estab- 
lished in each county in the state, and styled 

"the probate court of the county of ." 

I am clearly of opinion that it is such a 
county coiurt as is contemplated by the act 
of congress, and that depositions may be tak- 
en before the judge thereof. The deposition 
of Mandeville is a deposition taken de bene 
esse, and may be read on the final hearing, 
unless the defendant shall show that the wit- 
ness has removed within the reach of a sub- 
poena after the deposition was taken, and 
that fact was known to the party, according 
to the decision of the supreme court in the 
case of the Patapsco Ins. Co. v. Southgate, 5 
Pet [30 U. S.] 617; Russell v. Ashley [Case 
No. 12,150]. This eisception is therefore 
overruled. 

On the Sd day of June, 1847, the following 
opinion was given on the exceptions to dep- 
ositions previously filed: 

JOHNSON, District Judge. At the last term 
the defendant's second exception to the plain- 
tiff's depositions was overi-uled. The attention 
of the court is again called to that exception, 
as not having been fully considered. The no- 
tice of the time and place of taking the dep- 
ositions, is insisted to be insufficient. 1 am, 
however, of opinion that no notice was nec- 
essary. It was an ex parte commission, in 
which the defendants, after being duly noti- 
fied, failed to join, by filing cross interroga- 
tories. In taking depositions under a com- 
mission, notice of the time and place of ex- 
ecuting the commission is requisite, where 
the commission is a joint one. But when it 
is not joint, but ex parte, notice is not re- 
quired. See 1 Smith, Oh. Prac. 364; 1 Newl. 
Oh. Prac. 262. 

Upon the defendant's third exception, no 
opinion was expressed at the last term. It 
is as follows: "Only a part of the interroga- 
tories of said complainant were propounded 
to, and answered by each of said witnesses, 
&c., they should be therefore suppressed." 
I am now satisfied that this exception is 
not well taken. The commission for taking 
these depositions, is not a joint, but an ex 
parte, commission in which the defendants 
failed to join; and it is only in cases of a 
joint commission that it becomes necessary 
that all the inteiTOgatories should be pro- 
pounded. Where the commission is ex parte,. 
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the party refusing or failing to join it, Tvould 
not be permitted to put any inten-ogatoiy 
to the witness, although he might he present 
at the examination. In such a case it is not 
incumhent on the person taking the deposi- 
tion to cause all his interrogatories to be 
propounded to the witness. He is at liberty 
to put as many or as few of them as he 
thinks proper, with the exception of the last 
interrogatory, which must be put This is 
the settled practice in the high court of chan- 
cery in England. See Newl. Oh. Prae. 267. 
Exception overruled. 

On the 23d of August, 1847, the cause 
came on for hearing, and the court delivered 
the following opinion: 

JOHNSON, District Judge. This is a bill 
in chancery, filed by Merrill, for the fore- 
closure of a mortgage of sundry slaves, exe- 
cuted to him by the defendant, James L. 
Dawson; and from the bill, answers, and 
evidence in the cause, the material facts 
appear to be as follows: That on the 11th 
of April, 1S37, one N. Xi. Williams made his 
promissory note to the defendant Dawson, 
for the sum of $11,428.22, payable two years 
after date, and negotiable at the Planters' 
Bank of Mississippi at Natchez; and on the 
1st June, 1837, said Williams executed to 
said Dawson a like promissory note for the 
sum of $1,150, payable twelve months after 
date; and said Dawson, being desirous of 
raising money on said notes, obtained from 
the complainant his indorsement upon said 
notes, as additional security thereto, and to 
secure and indemnify him against his liabili- 
ty thus assumed, as the surety of Dawson; 
the said Dawson, on the 25th of November, 
1837, executed to said Merrill a mortgage 
upon sundry slaves therein named and de- 
scribed, the condition of which said mort- 
gage was, that "if the said Dawson shall 
pay to said Merrill the sum of $12,578.22 
(the amount of said two promissory notes), 
on the day the said notes shall become due, 
then the said indenture to be void." That 
on the 29th day of December, 1837, the said 
mortgage was recorded In the recorder's of- 
fice in Jefferson county in this state, without 
acknowledgment or proof of its execution, 
except before a judge of the state of Mis- 
sissippi. That the slaves named and de- 
scribed by the said mortgage were In the 
said county of Jefferson, on the plantation 
of Dawson, where he resided; and so re- 
mained in his possession until the 11th day 
of October, 1S41, when all of them, except 
those claimed by the defendant, Sophia M. 
Baylor, were sold by the sheriff of Jefferson 
county, upon judgments and executions 
against the said Dawson; at which sale the 
defendants purchased, and received posses- 
sion of a part thereof. That on the 28th day 
of November, 1837, the said Dawson pre- 
sented said notes to said Planters' Bank, 
and by the discount thereof obtained the 
money to become due by said notes; that 



when the said notes became due and pay- 
able, neither the said Dawson nor the said 
Williams ever paid any part thereof, but 
suffered them to remain wholly unpaid until 
the 4th day of March, 1842, when the com- 
plainant, as the indorser thereof, paid the 
full amount of principal and interest due 
by said notes. Dawson, in his answer, ad- 
mits all the material allegations in the com- 
plainant's bill. The defendant, Sophia M. 
Baylor, claims the following slaves, embrac- 
ed in the mortgage, namely, Dick, Beverly, 
Lucas, Porter, and William, as her own 
property at the time the mortgage was exe- 
cuted by Dawson, who admits, in his an- 
swer, that he had only conditionally bought 
them of her, which condition he was unable to 
perform, so as to get a title to said slaves. 
From an examination of the evidence in the 
cause, I am satisfied that these five slaves 
were the property of Mrs. Sophia M, Baj'lor, 
and that DaNvson had no right to mortgage 
or otherwise dispose of them. The bill, 
therefore, as to the defendant Baylor, will 
be dismissed. The remaining defendants al- 
lege, in their answers, the mortgage set up 
by Merrill, the complainant, is as to them 
fraudulent and void, not having been made 
upon a. good and valuable consideration, and 
bona fide, but with the intent to defraud the 
creditors and purchasers of Dawson; that 
it never was legally recorded; that the pos- 
session of the slaves did not accompany and 
follow the mortgage, but remained and con- 
tinued with Dawson, the mortgagor, arter 
the mortgage is alleged to have been made, 
an* never were in the possession of Merrill, 
and is therefore fraudulent and void. 

The exceptions to the mortgage I will pro- 
ceed to consider; and, first, as to the registry 
or recording of the mortgage. Previous to 
the enactment of the Revised Statutes of 
this state, which took effect and went into 
operation by the governor's proclamation of 
the 19th aiareh, 1839, there existed no law 
or statute requiring mortgages of personal 
property, made on consideration deemed 
good or valuable in law, to be recorded. 
The statute concerning conveyances (Steel 
& M. Dig. 131) relates solely to deeds, con- 
veyances, bonds, and other obligations for 
lands, tenements, and hereditaments, and 
contains no provision whatever relating to 
deeds, conveyances, or mortgages of per- 
sonal property. The Statute of Frauds (Id. 
2G7) contains the following provisions: "And 
moreover, if any conveyance be of goods, 
chattels, and be not on consideration deemed 
good or valuable in law, it shall be taken 
to be fraudulent within this act, unless the 
same be by will duly proved and recorded, 
or by deed in writing acknowledged or prov- 
ed by the witnesses in the office of the clerk 
Of the superior court of this territory, the 
Clerks of the circuit courts, or before any 
justice of the peace or other competent au- 
thority witliin the county wherein one of the 
parties lives, within three months after the 
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execution thereof, or unless possession shall 
really and bona fide accompany the gift or 
conveyance; and in like manner, where any 
goods or chattels shall have been pretended 
to have been loaned to any pei-son with 
■whom, or, claiming under him, in whose 
possession (they) shall have remained for 
the space of five years without demand 
made ana pursued by due proctSs of law. 
■on the part of the pretended lender; or 
where any reservation or limitation shall be 
pretended to have been made of any use of 
property, by way of condition, reversion, re- 
mainder, or otherwise, in goods and chat- 
tels, the possession whereof shall have re- 
mained in another, as aforesaid, the same 
shall be taken as to creditors and purchasers 
of the persons aforesaid, so remaining in 
possession, to be fraudulent within this act, 
and that the absolute property is with the 
possession, unless such loan, reservation, or 
limitation, or use of property were declared 
by will or deed in writing, proved and re- 
corded as aforesaid, and even then the cred- 
itors or purchasers may show actual fi-aud; 
-and on such fraud being established, evei-y 
such gift, contract, sale, loan, or possession 
shall be set aside in favor of such creditors 
or purchasers; and the provisions of this 
section shall also be extended to subsequent 
creditors after such pretended gift, sale, con- 
tract, loan, or conveyance." The second sec- 
tion of this act expressly provides, that "this 
act shall not extend to any estate or interest 
in any lands, tenements, or hereditaments, 
^oods or chattels, which shall be upon good 
or valuable consideration, and bona fide and 
lawfully conveyed as aforesaid, nor to any 
person or persons who may be subsequent 
purchasers for bona fide considerations with- 
out notice." It is manifest, then, that the 
Statute of Frauds (which is only declara- 
tions of the common law), does not extend 
to the mortgage in this case, nor embrace it 
in any of its provisions, provided it was made 
upon a valuable consideration and bona fide; 
and if it were not, then it is inoperative and 
void, independent of the statute. But al- 
though mortgagees of personal property 
were not required to have their mortgages 
recorded, yet they were allowed and per- 
mitted to have them recorded if they deemed 
it expedient. This I infer from the fol- 
lowing provisions, under the heads in the 
above digest of "Recorder" and "Mort- 
gages." The first section under the head 
"Recorder" provides that there shall be an 
office of recorder in each and every district 
or county, which shall be called and styled 
"the recorder's ofiiee;" and the recorder shall 
duly attend the service of the same, and 
provide well bound books, wherein he shall 
record all deeds and conveyances which 
shall be brought to him for that purpose, ac- 
•cording to the true intent and meaning of 
this act The first section under the head 
of "Mortgages" provides, that every mort- 
gagee of any real or personal estate in this 
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district (territory), having received full sat- 
isfaction and payment of all sum or sums 
of money as are really due him by such 
mortgage, shall, at the request of the mort- 
gagor, enter satisfaction upon the margin 
of the record of such mortgage recorded in 
the said recorder's office, which shall for 
ever after discharge, defeat, and release the 
same. Prom these provisions, it can hardly 
admit of doubt, that mortgagees were en- 
titled to have their mortgages recorded in 
the recorder's oflSce; for unless they were 
recorded, how is it possible that the ^nti*y 
of satisfaction could be made upon the mar- 
gin of the record of such mortgage? The 
statutes are silent as to the acknowledgment 
or proof of the execution of the mortgage 
before it shall be admitted to record, but 
expressly requires the recorder to record all 
deeds and conveyances which shall be 
brought to him for that purpose; neither do 
the statutes declare that the registry of a 
deed or mortgage of personal estate shall 
operate as notice to creditors or purchasers; 
and in the absence of such a provision, I do 
not feel warranted in giving to it such a 
construction. The mortgage, then, in the 
pi'esent case, was properly admitted to rec- 
ord in the recorder's office, in Jefferson coun- 
ty, without requiring acknowledgment or 
proof of its execution. The acknowledg- 
ment before the judge in Mississippi being 
unauthorized by law, is to be considered as 
null and void. It stands, then, as a mort- 
gage legally recorded, notwithstanding the 
registry thereof does not operate as con- 
structive notice to creditors and purchasers. 
The next inquiry is, Whether the def endauts 
had notice of the mortgage before they be- 
came purchasers? They claim to be bona 
fide purchaser's at the sheriff's sale, without 
notice of the complainant's mortgage or lien 
upon the property. Notice of a lien or incum- 
brance upon property binds the purchaser, if 
received by him at any time before the exe- 
cution of the conveyance and payment of the 
purchase-money, and aiTests all fui*ther pro- 
ceedings towards the completion of the pur- 
chase; and if persisted in, is held to be done 
in fraud of the equitable incumbrance. 2 
Pow. Mortg. 619; Frost v. Beekman, 1 Johns. 
Gh. 301. In" the case of "Wormly v. "Wormly, 
8 Wheat [21 U. S.] 449, it was said by Judge 
Story to be a settled rule in equity, that a pur- 
chaser without notice, to be entitled to pro- 
tection, must not only be so at the time of the 
•contract or conveyance, but at the time of 
the payment of the purchase-money; and in 
Jewett V. Palmer, 7 Johns. Oh. 68, Chancel- 
lor Kent said: "A plea of purchase for a valu- 
able consideration without notice, must be 
with the money actually paid; or else, ac- 
cording to Lord Hardwicke, you are not hurt" 
The averment must not only be that the pur- 
chaser had not notice at or before the time 
of the execution of the deeds, but that the pur- 
chase-money was paid before notice. There 
must not only be a denial of notice before the 
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purchase, but a denial of notice before pay- 
ment of the money. Even if the purchase- 
money be secured to be paid, yet if it be not 
in fact paid before notice, the plea of a pur- 
chaser for yaluable consideration will be 
overruled. Hardingham v. NichoUs, 3 Atk. 
304. There is not in the answers of the de- 
fendants, or either of them, any denial or any 
thing equivalent to it, that the pui-chase- 
money was actually paid before they had 
notice of the mortgage. This averment is 
essential, and cannot be supplied by intend- 
ment in order to make the plea available. 
The defendants, then, have not placed them- 
selves in the attitude to call for proof on the 
part of the complainant, that they really and 
in fact had notice. But admitting their denial 
of notice to be full and complete, the evidence 
in. the cause conclusively establishes the fact 
that they and each of them had actual notice 
of the mortgage before they made the pur- 
chase. The defendants Roane and Taylor 
admit that they saw the record of the mort- 
gage in the recorder's office, before they pur- 
chased, but believed it to be fraudulent and 
made merely for effect The defendant Fish 
says, in his answer, "this respondent thinks 
there was no general notoriety on the subject 
of this mortgage, as he never heard it spoken 
of but once before he purchased one of said 
negroes, and then it was said to be fraud- 
ulent by the persons speaking of it." 

These admissions are amply sufficient to 
charge these defendants with notice of the 
mortgage. But by adverting to the deposi- 
tions talien in this case, it will be seen that 
actual notice of the mortgage is conclusively 
proved against each of the defendants before 
the sale was made by the sheriff. Martin W. 
Dorris, in his deposition, says, "I believe 
that F. W. Trapnall proclaimed the existence 
of said complainant's incumbrance, and for- 
bid the sale; and that Samuel O. Roane, Sam- 
uel Taylor, N, H. Fish, and Col. Fowler, were 
present in hearing of such proclamation; and 
tliat he heai-d Samuel Taylor say since the 
said sale that he was aware of the existence 
of said mortgage." Robert W. Walker in his 
deposition, says, "I know that said record 
book B. was lying open at page 174, in the 
clerk's office of said county, on the morning 
of said sale, subject to inspection, and that 
Absalom Fowler, in person, examined said 
record book, and inspected said deed of mort- 
gage. I believe that it was generally known 
and spoken of at the sale by those present, 
that the complainant Merrill had a moitgage 
on the negroes." Drew White says, that he, 
as deputy sheriff, sold the negroes in contest, 
and that when said sale was about to com- 
mence, he proclaimed, in the presence and 
hearing of said Roane, Taylor, Fowler, and 
Fish, that said negroes would be sold subject 
to all incumbrances, without reference to any 
particular incumbrance. He further states, 
that F. W. Trapnall did forbid the sale of 
said negroes on behalf, he thought, of William 
Dawson. Ignace Bogy states, that "at the 



time said slaves of Dawson were sold by the 
sheriff of Jefferson county, I heard F. W. 
Trapnall, Esq., in an audible voice, forbid the 
sale of them, at the time when they were of- 
fered for sale, at the instance of some per- 
son whose name I do not now recollect; and 
said defendants, Roane, Taylor, Msh, Bad- 
gett, and Fowler, were present at the time, 
but as I did not have their ears, I cannot 
say that they also heard him." John J. Ham- 
mett, sheriff of Jefferson county, who made 
the sale, states, "that it was generally under- 
stood and spoken of by those present at said 
sale of said negroes, that said complainant 
Merrill had a mortgage upon them. I believe 
said Trapnall did, on behalf of one William 
Dawson, forbid publicly, the sale of said 
negroes. I believe that said defendants were 
all present at that time; and that when about 
to commence the sale of said negroes, I, as 
sheriff as aforesaid, proclaimed publicly and 
audibly, in the hearing of all present, and 
notified all persons that I offered said negroes 
for sale subject to all incumbrances, and that 
I would convey to the purchasers of said 
negroes the interest and title of said Dawson 
only; and that there were some three or four 
mortgages recorded in the clerk's office upon 
said negroes, to which mortgages I referred 
all persons present, and requested them to go 
into the clerk's office and examine for them- 
selves before purchasing; and I believe that 
said defendants Roane, Taylor, Fowler, Fish, 
and Badgett were all present and heard such 
proclamation." Frederick W. Trapnall states: 
"I was present at the sale of the negroes of 
J- L. Dawson, at the October term of the cir- 
cuit court of Jefferson county, in 1841, and at 
the request of Dawson at the time the sale 
was about to take place, I proclaimed in a 
loud voice that the negroes then offered for 
sale by the sheriff were embraced in a deed 
of mortgage, made by him to A. P. Merrill, 
which was then of record in Jeffei-son coun- 
ty, which was then unsatisfied, and I therefore 
forbid the sale. My impression is, that Ab- 
salom Fowler, Samuel C. Roane, Samuel Tay- 
lor, Nathaniel H. Fish, and Noah H. Badgett, 
defendants in this suit, were present on that 
occasion, and were within hearing of my 
voice. Badgett was standing by me at the 
time, and heard my proclamation; a good 
deal of conversation took place upon the sub- 
ject. The sheriff then proclaimed that the 
negroes had been appraised, and would be 
sold subject to it." 

The evidence just recited is, in my judg- 
ment, amply sufficient to charge the defend- 
ants with actual notice of the mortgage under 
which the complainant claims; the proof is 
too clear, direct, and positive, to admit of any 
reasonable doubt. 

The remaining inquiry is, Whether the 
mortgage in this case was made upon a good 
and valuable consideration, and bona fide, or 
with the design and intention* of defrauding 
the creditors and purchasers of Dawson. The 
main groimd relied upon by the defendants' 
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counsel is, that tlie possession of the slaves 
did not accompany and follow the mortgage, 
but was retained by the mortgagor, antd this 
circumstance is insisted to be conclusive and 
untiuversable evidence of fraud; but that, if 
not conclusive evidence, at least a strong 
badge of fraud, sufficient, in this case, to ren- 
der the mortgage inoperative and void 
against the defendants. A bill of sale abso- 
lute upon its face, made by a person who 
stiU continues in possession of the property, 
has been held both in England and in this 
counti-y, hy the highest tribunals, to be, per 
se, fraudulent as to the creditors and subse- 
quent purchasers of the person so retaining 
possession. This doctrine received the sanc- 
tion of the supreme court of the United States 
in the case of Hamilton v. Russell, 1 Cranch 
[5 TJ. S.] 309. The fact of possession not ac- 
companying such a bill of sale, is considered 
conclusive evidence of a fraudulent intent, 
and as to creditors and purchasers the bill of 
sale is, in a judgment of law, fraudulent and 
void; but the continuance of possession by a 
mortgagor is not considered as having the 
same conclusive and vitiating effect upon the 
mortgage. There is an essential difference 
between the effect of a possession retained 
by the maimer of an absolute bill of sale, and 
the possession retained by the maker of a 
mortgage. The object of the one is to pass 
the absolute right of property, and the object 
of the other is to give a security defeasible 
upon a particular contingency; the posses- 
sion in th6 former case is utterly incompati- 
ble with the deed; whereas, in the latter 
case, there exists no such incompatibility. 
"Whilst, therefore, the possession in the former 
case may be correctly said to form the con- 
clusive and untravei-sable evidence of fraud- 
ulent intent, and under the deed, per se, fraud- 
ulent, such cannot be admitted to be the ef- 
fect of the possession in the latter case. Pos- 
session by the mortgagor before forfeiture 
cannot be construed to be fraudulent, because 
it is consistent with the title, that not vesting 
until forfeiture. Nor can the continuation* of 
the possession, after a breach of the condition, 
of itself, unconnected with any other circum- 
stance of lapse of time, or the conduct of the 
mortgagee, be considered as a strong badge of 
fraud. The deed is still a mortgage; the 
right of the mortgagee is still contingent and 
collateral, and the possession of the mort- 
gagor is not necessarily inconsistent with the 
title. 

The utmosl extent to which the authority 
of the decision can be carried, is that the 
tribunal, whose province it is to decide the 
facts, may infer a fraudulent inteni:, from the 
fact of possession remaining in the mort- 
gagor. But this inference may be dispelled 
by the proof of other facts showing the trans- 
action to be fair and bona fide. McGowan v. 
Hoy, 5 litt. (Ky.) 240, and the authorities 
there cited; Head v. Ward, 1 J. J. :Marsh. 
liSO. See the case of U. S. v. Hooe, 3 Cranch 
[7 TJ. S.] 73; also, "Wheeler v. Sumner [Case 
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No. 17,501]; D'Wolf V. Harris, [Id. 4,221]; 
Maples V. IMaples, Rice, Eq. 300; Fishbume 
V. Kunhardt, 2 Speei-, 564; Gist v. Pressley, 
2 Hill, Eq. 318; 2 N. H. 15, 547; Smith v. 
Acker, 23 "Wend. 653. 

Are there any other marks or badges of 
fraud in the present case? From all the facts 
and circumstances connected with the mort- 
gage, independent of the declaration of Daw- 
son after he made the mortgage (and they 
are clearly incompetent evidence), I have 
seen nothing from which an inference of 
fraud and collusion can be deduced. The ex- 
ecution of the mortgage by Dawson, and his 
indorsement of the two promissory notes, is 
established by Dorris and Hammett, who 
prove his handwriting; and the indorsement 
of the notes by Merrill, is proved by the cash- 
ier and teller of the Planters' Bank. The 
discount of the notes, and the payment of the 
money to Dawson by the Planters' Bank<i and 
the payment to the bank of the notes by 
Merrill, on the 4th March, 1842, is established 
by the testimony of the same witnesses. The 
mortgage itself was actually recorded in the 
recorder's office in Jefferson county, on the 
29th December, 1837. These facts clearly 
prove that the mortgage was made upon a 
good and valuable consideration, and 'bona 
fide, and not with the design or intent to de- 
fraud creditors and purchasei-s. "Where this 
appears from the evidence in the cause, the 
inference of fraud, if any, arising from the 
mortgagor's possession is dispelled, and not 
calculated to cast a shade upon the mortgage. 
The defendants in their answers aver, that 
from the declaration of Dawson stating that 
the mortgage was merely nominal, and made 
only for effect to shield his property, they 
regarded the mortgage as fraudulent and 
void. No principle of the law of evidence is 
better settled than that the declarations of 
the grantor impeaching a deed he has 
made, are incompetent, and cannot be re- 
ceived for that purpose. 

The conclusion to which I have arrived 
from a consideration of all the ch'cumstances 
of the case is, that the mortgage was made 
upon a valuable consideration and bona fide, 
is free from the taint <^ fraud and collusion, 
and that the complainant is entitled to the 
relief he seeks. 

The inquiry here arises as to the decree 
which ought now to be made. In the case 
of Downing v. Palmateer, 1 T. B. Mon. 66, 
the court of appeals of Kentucky states the 
practice in the following terms: "The prac- 
tice of the courts of equity on this subject is 
simple, and ought not to be departed from. 
"Whatsoever controversies may arise about 
the validity of a mortgage, its forfeiture and 
its payment, in whole or in part, is decided 
upon at its first hearing, and the courts as- 
certain what is due, and by interlocutory de- 
cree declare that unless this sum is paid, or 
tendered by a particular time, the mortgage 
shall be foreclosed, and a sale decreed, if a 
sale is proper to be had. The time so given 
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ouglit to expire in term time, and is some- 
times, under extraordinaiy circumstances, 
lengtliened by the chancellor. If, when that 
time expires, payment is moved with such 
costs as the chancellor shall adjudge, the 
mortgage is released, and there is an end to 
the controversy. "If a tender and refusal is 
relied on, the money is brought into court, 
with such costs as shall be allowed, and the 
party is thus permitted to redeem. If, on the 
contrary, neither payment nor tender is relied 
on {in all of which matters the court ought to 
adjudge), the court may decree an absolute 
foreclosure in many cases without sale; but 
if a sale is pi-ayed for, and deemed expedient, 
the chancellor decrees it accordingly, and ap- 
points his commissioners to execute it." 

The principle and practice above laid down 
I deem to be correct, and they wiU be acted 
upon in the present case. 

Decree: This cause came on to be heard 
at this term, and was argued by counsel, and 
thereupon, upon consideration thereof, it was 
ordered, adjudged, and decreed as follows, 
namely: That the bill as to the defendant, 
Sophia M. Baylor, be, and the same is here- 
by dismissed with her costs to be paid by 
her (to) the said complainant. And it is fur- 
ther ordered and decreed, that unless the sum 
of eighteen thousand nine hundred and thirty- 
four doUars shall be paid or tendered to the 
said complainant, or his solicitor, by the re- 
maining defendants, or any or either of them, 
on or before the first day of next term of this 
court, they, the said defendants, are from 
thenceforth to stand absolutely debarred and 
foreclosed of and from aU right, title, inter- 
est, and equity of redemption of, in, and to 
the said mortgaged property in the bill men- 
tioned, and a sale of said mortgaged property 
decreed, if a sale thereof shall be deemed ex- 
pedient by this court. And the question of 
hire of the mortgaged property, of costs, and 
all other questions in the cause not now de- 
cided, are reserved to the further decree of 
this court 

William Dawson, James Smith, and Gar- 
land Hardwiek, having disclaimed, the bill 
was dismissed as to them. 

On the loth of May, 1848, the cause came 
on for f m-ther and final hearing, and THE 
COURT pronoimced the following final de- 
cree: 

This day come the parties by their respec- 
tive solicitors, and this cause coming on for 
a further and final decree in the premises, it 
doth satisfactorily appear to the court here, 
from the pleadings and proofs herein, that 
the indenture of mortgage mentioned in the 
bill was made in good faith, for a good and 
valuable consideration, on the 2oth of Novem- 
ber, 1837, by the said James L. Dawson, one 
of said defendants, to and with the said Ayres 
P. Merrill, the complainant, for the purpose 
of securing the payment by the said Dawson 
of the two promissory notes particularly men- 
tioned in the said mortgage and bill of com- 



plaint, namely, one for eleven thousand four 
hundred and twenty-eight dollars and twenty- 
two cents, dated 1st of April, 1837, and due 
two years after the date thereof; the other 
for eleven hundred and fifty dollars, dated 1st 
of June, 1837, due twelve months after the 
date thereof, drawn by N. L. Williams, and 
payable to the order of the said James L. 
Dawson at the Planters' Bant of Mississippi 
at Natchez, and indorsed by said James L. 
Dawson, and also by the said Ayres P. Mer- 
rill, as security for said Dawson, to enable the 
said Dawson to obtain the discount thereof 
at the said Planters' Bank, as alleged in the 
bill; and which said mortgage was also made, 
and intended to be made, to indemnify and 
save the said Merrill harmless in regard to 
his indorsement of said notes. That on the 
28th of November, 1837, said bank discounted 
said notes for the sole and exclusive use and 
benefit of him, the said Dawson, and placed 
the proceeds to his credit on the books of the 
bank, and subsequent to that time paid said 
proceeds to him or order, and that said bank 
thus became the bona fide holder of said notes 
for a valuable consideration; that when said 
notes respectively became due and payable, 
the said N. L. Wilhams, as well as the said 
Dawson, wholly failed to pay the same to 
said Planters' Bank, nor did any other person 
pay the same for them, nor any part thereof; 
and therefore the notes were duly protested 
for non-payment. And on the 4th day of 
March, in the year 1842, the said Ayres P. 
Merrill, by reason of the premises and as last 
indorser, was obliged to pay and did pay the 
sums of money in said promissory notes speci- 
fied, together with interests, costs, &c., up to 
that time, amounting in the aggregate to fif- 
teen thousand five hundred and ninety-three 
dollars and sixty-one cents, to the said Plant- 
er's' Bank: of Mississippi at Natchez, and then 
took up the same, and became, and from 
thenceforward continued to be, the legal hold- 
er and owner of said notes; and that being 
such legal holder and owner thereof, by vir- 
tue of the payment aforesaid, he did, on the 
7th day of September, 1842, commence this 
his suit, to avail himself of the provisions of 
said mortgage, and to foreclose the same. 
That at the making of said indenture of 
mortgage, the said James L. Dawson was 
possessed, as of his own absolute property, 
of certain negro slaves specified in said mort- 
gage and bill of complaint, and then upon 
his plantation in the county of Jefferson and 
state of Arkansas, of the names and then of 
the ages respectively next mentioned, name- 
ly, negro man named Jim, sometimes called 
"Old Jim," forty years old; Governor, twen- 
ty-two years old; Sandy, twenty-one years 
old; Connell, twenty years old; Tom, nine- 
teen years old; negro woman named Phoebe, 
seventeen years old; Catharine, eighteen 
years old; Maria, sixteen years old; Mary, 
fifteen years old, and Eliza, eighteen years 
old; negro boy named Eansom, twelve years 
old, and Jim, sometimes called "Young Jim," 
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eleven years old; all of whom were likely 
and Talnable slaves, and continued in the 
possession of the said James L. Dawson until 
the 11th of October, 1841, and were and are 
hereby declared subject to the mortgage debt 
mentioned in the pleadings. That a male in- 
fant child of said Phoebe, named Jackson; 
that another male infant child of said Phoebe, 
named Beverly; that an infant boy of said 
Mary, named Henry; and that an infant girl 
of said JIaria, named Frances, born since the 
makmg of said mortgage, as well as such oth- 
er of the issue of such mortgaged slaves, not 
herein specially named, as may have been 
bom since the making of said mortgage, ought 
to be, and hereby are declared to be, subject 
to the operation of said mortgage, and arefto 
be sold towards discharging the said mort- 
gage debt That on the 11th of October, 1841, 
the said negro slaves, men, women, and chil- 
dren <excepting Beverly, bom since), having 
been first valued according to law by three 
appraisers, sworn for that purpose, were sold 
as the property of said James L. Dawson, un- 
der execution, at the court house door of Jef- 
ferson county, and which sale, if valid at all, 
was, in the opinion of the court, subject to 
said mortgage and to the rights of said Mer- 
rill, under and by virtue of the same; and 
that on that occasion the said Samuel Taylor 
purchased and obtained possession of Old 
Jim, Catharine, and Ransom; that at the 
same time Samuel C. Roane purchased and 
obtained possession of Sandy, Connell, and 
Young Jim; that at the same time the de- 
fendant Fish purchased and obtained posses- 
sion of Governor; that at the same time the 
defendant, Absalom Fowler, purchased and 
obtained possession of Tom, Mary and her in- 
fant boy named Henry, Maria and her infant 
girl named Frances, Phoebe and her infant 
boy named Jackson, and said negro woman 
named Eliza. That about a w^ek after said 
sale, the defendant, Noah H. Badgett, pur- 
chased of said Fowler the said negro woman 
Phoebe and her infant boy named Jackson, 
and also the said negro woman Eliza; and 
that said Phoebe, since her acquisition by the 
said Badgett, has given birth to a male infant 
boy named Beverly. That if any notice was 
necessaiy, the said defendants respectively, 
as it satisfactorily appears to the court from 
the pleadings, circumstances, and proofs here- 
in, had sufficient actual notice of the exist- 
ence of said mortgage, before and at said 
sale, to render their purchases respectively 
subject to it 

That upon the proof hi this cause, the court 
is of opinion, and doth find the said negro 
slaves respectively to be of the following 
value, namely. Old Jim, five hxmdred dollars; 
Governor, eight hundred and llftj^ dollars; 
Sandy, eight hundred dollars; Connell, eight 
himdi'ed dollars; Tcm, eight hundred dollars; 
Phoebe and her said child Jackson, one thou- 
sand dollars; Beverly, another child of said 
Phoebe, fifty dollai-s; Cathai-ine, eight hundred 
dollars; Mary and her said child Henry, seven 
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hundred and fifty dollars; Maria and her said 
child Frances, nine hundred dollars; Eliza, 
seven hundi-ed dollars; Ransom, eight hun- 
dred dollars; Young Jim, six hundred dol- 
lars. That subpoenas in this case were serv- 
ed on the said Fowler on the 10th, on said 
Badgett on the 12th. on said Roane on the 
14Qi, on said Tayloi on the 14th, and on the 
said Fish on the 15th day of September, 1842; 
and the court here being well satisfied that 
said negro slaves are insufiicient to discharge 
said mortgage debt, and that the hire thereof, 
according to the rate as proved by the deposi- 
tions in this cause, ougnt to be applied to- 
wai-ds the extinguishment of said interest and 
principal, such hire to be estimated from the 
time of the service of the subpoena on said 
defendants respectively, up to this time. 

That from the proofs in the cause, the com't 
is of opinion, and doth find the value of the 
hire of the following negro slaves in the pos- 
session of Absalom Fowler: for Mary, seven- 
ty dollars; for Tom, one hundred dollars; 
for Mai-ia, seventy dollars per annum; and for 
which the said Fowler is declared accountable, 
at the rates aforesaid, to be computed against 
him from the 10th day of September, lSi2, 
when the subpoena was served upon him, and 
which makes an aggregate amount of thirteen 
hundred and fifty-eight dollai-s, and for which 
said amount decree ought to be rendered in 
favor of the complainant That the com't is 
also of opinion, and doth find the value of the 
hire of Phoebe, in the possession of the said 
Noah H. Badgett, to be seventy dollars per 
annum, which being computed from the 12th 
day of September, 1842, the time when the 
subpoena was served upon him, amounts to 
three hundred and ninety-six dollars, which 
is chargeable against said Badgett and for 
which a decree ought to be rendered in favor 
of the complainant. That S, H. Hempstead, 
Esq., the solicitor of the said complainant, 
produced and read in open court a certain 
memorandum or agreement in writing, exe- 
cuted in duplicate by and between the said 
Ayres P. Merrill, acting in that behalf through 
S. H. Hempstead, his attorney in fact, of the 
one part and Samuel Taylor and Nathaniel 
H. Fish, two of said defendants, of the other, 
dated the 10th day of December, 1847; and 
also a certain other memorandum or agree- 
ment in writing, also executed in duplicate, by 
and between the said Ayres P. Morrill, acting 
in that behalf through S. H. Hempstead, his 
attorney in fact, of the one part, and Samuel G. 
Roane, one of said defendants, of the other, 
dated the 22d day of April, 1848; whereby it 
manifestly appears that the said Samuel Tay- 
lor, Nathaniel H. Fish, and Samuel C. Roane, 
acknowledging the right of said complainant 
to subject the said slaves so purchased by 
them respectively to the said mortgage, and 
to recover reasonable hire therefor, and also 
with a view to end any further litigation, as 
far as they are concerned, adjusted and com- 
promised with said complainant, and in such 
adjustment, said Samuel Taylor, not delivering 
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the said slaves purchased by him, accounts 
for the same as follows: Old Jim at five 
hundx-ed dollars, Ransom at eight hundied 
dollars, and Catharine at eight hundred dol- 
lars, amounting in the aggregate to twenty- 
one hundred dollars, and which is the apprais- 
ed as weU as the real value thereof, and for 
the hire thereof nine hundred dollars; making 
an aggregate of three thousand dollars. That 
said Nathaniel H. Fish, not surrendering Gov- 
ernor, accounts for him at eight hundred 
and fifty dollars, the appraised as well as the 
real value of him, and for his hure three hun- 
dred doUai-s, making together eleven hundred 
and fifty doUars. That said Samuel C. Roane, 
not delivering Sandy, accounts for him at 
eight hundred dollars, the appraised as well 
as the full value, and for the hire of the slaves 
purchased by him as aforesaid six hundred 
dollars, making together fourteen hundred 
dollars; that he elects to surrender to the 
complainant Connell, who is to be received 
at eight hundi-ed dollars, the appraised as well 
as the full value thereof, and Young Jim at 
six hundred dollars, the appraised as well as 
the full value thereof, making for the two 
fourteen hundred dollars; and which two 
last-mentioned slaves are hereby decreed to 
the complainant, by consent of parties and 
to carry out said agreement, making altogeth- 
er the sum of six thousand and nine hundred 
and forty-nine dollars, to be applied towards 
the extinguishment of said mortgage; and 
with which the said James L. Dawson is to be 
ci-edited on said mortgage debt, as of the day 
of the rendition of this decree. The court 
here being satisfied, that by said compromise 
the said defendant Dawson obtains as large 
if not a larger credit on said mortgage debt 
than if said negroes were sold; and there is 
nothing in controversy, as far as said Taylor, 
Fish, and Roane are concerned, except costs. 
That the court here from the pleading and 
proofs in the cause, is of opinion, and doth 
find the indebtedness of the said defendant 
Dawson, up to this time, upon said mortgage, 
to be twenty-one thousand and three hun- 
dred and twenty-eight dollars for principal 
and interest, and deducting therefrom the 
said credit of six thousand and nine hundred 
and forty-nine dollars, that the balance justly 
(dae) and owing by the said defendant Daw- 
son to the said Ayres P. Merrill, and in ar- 
rear at this time upon said mortgage, and se- 
cured thereby, is fourteen thousand three 
hundred and sixty-nine dollars (?14,369). 

It is therefore ordered and adjudged and 
decreed, that the said James L. Dawson do 
pay to the said Ayres P, Merrill the said bal- 
ance of fourteen thousand three hundi-ed and 
sixty-nine dollars, which includes principal 
and interest, and is the sum now justly due 
upon said mortgage, after allowing the credit 
aforesaid. That the said James L. Dawson, 
Absalom Fowler, and Noah H. Badgett be, and 
they are hereby absolutely barred and fore- 
closed from all equity of redemption in and to 
all or any of the slaves specified in the said 



mortgage, or to the issue thereof born since the 
making of said mortgage; and it is further 
ordered, adjudged, and decreed, that Samuel 
A. White be, and he is hereby, appointed a 
commissioner in this case, and to whom the 
said Absalom Fowler and Noah H. Badgett, 
without any unnecessary delay, and upon re- 
quest being made by him, are required to sur- 
render and deliver said slaves so pm-chased 
and possessed by them respectively as afore- 
said; that is to say, that the said Absalom 
Fowler be, and he is hereby, required to sur- 
render to such commissioner said slaves, Tom, 
Mary, and her child Henry, and Maria and 
her child Frances, aforesaid, and the issue 
thereof, if any, by whatever name known or 
distinguished, and bom since he acquired 
them; and that said Noah H. Badgett also be, 
and he is hereby required to suiTender to such 
commissioner said slaves Eliza and Phoebe, 
and her two children named Jackson and Bev- 
erly, and such other of her issue, if any, by 
whatever names known, born since he ac- 
quired her; and the said commissioner may, 
if it is necessary, sue out a writ of assistance 
to obtain the possession of said slaves, or any 
of them. And it is further ordered, adjudged, 
and decreed, that in case the said Absalom 
Fowler and Noah H. Badgett, or either of 
them, should be unable to deliver, or should 
fail or refuse to deliver, the slaves so purchas- 
ed by them as aforesaid, upon the request of 
said commissioner, then and in that event it 
is further ordered, adjudged, and decreed, 
that for Tom, Mary and her child Henry, and 
Maria and her child Frances, or any one of 
them which the said Absalom Fowler is un- 
able, or should fail or refuse to deliver, he 
shall be held accountable and liable, and shall 
pay to the said complainant, Ayres P. Jlea'rill, 
the value thereof, as fixed and ascertained in 
a previous part of this decree, and to which 
reference is now made for the value thereof 
respectively, and for the collection thereof a 
special execution may issue, as at law; and 
for said negro Eliza and negi-o woman Phoebe 
and her said children, Jackson and Beverly, 
or any of them which the said Noah H: Bad- 
gett is either unable or should fail or refuse 
to deliver up to such commissioner, he shall in 
like manner be held accountable and liable 
to said complainant, Ayres P. MerriU, for the 
value thereof respectively, as fixed and ascer- 
tained in a previous part of this decree, and 
to whic3i reference is now made respectively, 
and for the collection of which a special exe- 
cution may issue, as at law; but before any 
such execution can be taken out in either case, 
the said commissioner must file in the office 
of the derk of this court an affidavit stating 
such inability, failure, or refusal to deliver on 
request, and then said execution may issue 
against the proper persons upon the applica- 
tion of the complainant or his solicitor, and 
which shall be executed by the marshal as 
executions in ordinary cases; and whatever 
moneys may be made thereon shall be applied 
towards the extinguishment of the balance of 
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said mortgage debt; and it is fmllier ordered, 
adjudged, and decreed, that if the said com- 
missioner shall obtain the possession of all or 
any of said slaves, or the issue thereof afore- 
said, either by voluntai-y delivery to him, or 
by his own exertions, or by a writ of assist- 
ance, he shall sell the same at the front steps 
of the state house in the city of Little Rodi, 
at public auction, for cash in hand, on some 
convenient day to be fixed by him, first giving 
at least thirty days' notice of the time and 
place of sale, by publication in the "Arkansas 
Banner," and advertisements posted up at 
three public places in the city of Little Eock; 
and that said commissioner be, and he is here- 
by empowered to malie proper bills of sale to 
the purchaser or purchasers, and that, after 
paying the expenses of sale, he pay to the said 
complainant or his solicitor the proceeds of 
such sale, and which proceeds must be applied 
towards the extinguishment of said mortgage 
debt; or if the complainant should purchase 
the negroes, or any part of them, at such sale, 
the amount bid by him must be allowed as a 
credit on said mortgage debt; and that a copy 
of this decree be furnished by the clerk to 
said commissioner, and that he make a fuU 
report of his proceedings to the next term of 
this court; and it is fm-ther ordered and de- 
creed, that the said Absalom Fowler do pay 
to the said complainant the said sum of thh-- 
teen hundred and fifty-eight dollars, it being 
the hire of said slaves, Tom, Mary, and Maria, 
according to the rates and computed hire 
mentioned in the introductory part of this 
decree, and for which sum an execution may 
issue .as at law, upon the application of the 
complainant or his solicitor, and the amount, 
when collected, is to be placed as a credit upon 
the said mortgage debt; and it is further or- 
dered and decreed, that the said Noah H. Bad- 
gett do pay to the said complainant the said 
sum of three hundred and ninety-six dollars, 
being the hire of the said slave Phoebe, ac- 
cording to the rate and computed hire men- 
tioned in the introductory part of this decree; 
for said sum 'execution may issue, as in the 
last-mentioned case, and the amount collected 
shall be placed in like manner upon said mort- 
gage debt; and it is further ordered and de- 
creed, that the costs of this suit be taxed by 
the clerk "against the said defendants Taylor, 
Roane, Fowler, Fish, and Badgett, the pro- 
portion of one-fifth part thereof to each one 
of them, and that they respectively pay said 
costs in that proportion; but the costs of the 
■defendants, James L. Dawson, Baylor, Smith, 
Hardwick, and William Dawson, are excepted 
out of the costs as above ordered to be paid. 
The costs occasioned by these defendants 
must be paid by the complainant. Whereupon 
the said defendants, Absalom Fowler and 
Noah H. Badgett, come and pray an appeal 
li'om a decree rendered herein to the next 
term of the supreme court of the United 
States; and thereupon, the court being fully 
advised in the premises, is of opinion that said 
prayer ought to be, and the same is hereby 



granted. And thereupon, it is further con- 
sidered and ordered l>j the eom*t, that, upon 
the said defendants Fowler and Badgett, or 
either one, giving security according to law for 
the prosecution of said appeal to efEect, and to 
answer aU damages and cost, if they fail to 
make their plea good in the said supreme 
court; that the appeal hereby granted is to 
operate as to both or either who may give 
the required security, against said complaint 
as a supersedeas. 

Appeal bond was given by Fowler, a tran- 
script taken, an.d the ease removed into the 
supreme court [where the judgment below 
was affirmed. 11 How. (52 U. S.) 375]. 
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Case Wo. 9,470. 

MERRILL V. PORTLAND. 

[4 Cliff. 138.] 1 

Circuit Court, D. Maine. Sept Term, 1870. 

Negligence— Highways — Duty to Keep in Re- 

PAiii — Wooden Awning — Conditions to Re- 

covEKY—lNJDKV— Proximate Cause, 

1. Towns are required, by the statute of this 
state, to keep their highways in such repair as 
to he safe for travel, either hy day or night. 

2. Compensation may be recovered, in this 
state, from any town bound by law to keep their 
highways in repair, for an injury received by 
any person travelling on such road or way, in 
the exercise of ordinary care, provided it be 
shown that the town had reasonable notice of 
the defect, 

3. A wooden awning was well and strongly 
built, projecting from a shop or building over 
a sidewalk; at one end was attached to the awn- 
ing, in a safe manner, a board, used as a sign- 
board. As the plaintiff was passing under the 
signboard, the awning was struck by the car- 
riage of a teamster, who was driving in the 
street, and who had approached near to the side 
where the awning was. The board fell and in- 
jured the plaintiff. Edd. that the town was not 
liable, because the court could not determine 
whether the laodily injury was received through 
a defect or want of repair of a way or not 

4. The construction given to a state statute hy 
the highest court of the state in which the stat- 
ute is enacted is obligatory upon this court when 
seeking the construction of tiiat statute. 

[Cited in Lookout Mountain R. Go. v. Hous- 
ton, 44 Fed. 450.] 

5. Under the laws of Maine, certain condi- 
tions are annexed to the right to recover from a 
town jfor injuries received in consequence of a 
defective highway, which are as follows:— (1) 
The highway must be one the town is bound to 
keep in repair, (2) It must have been defective 
at the time of the accident (3) The plaintiff 
must have been injured as alleged in the dec- 
laration. (4) The town must have had reason- 
able notice of the defect prior to the injury. 
(5) The plaintiff must have been in the exer- 
cise of ordinary care at the time of receiving the 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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injury. (6) The injury must have been occa- 
sioned solely by the defect, and not by any want 
of ordinary care on the part of the plaintiff. 

6. The question wliether the way was out of 
repair, or defective, or not, is one of fact for 
the jury, and that having been submitted to them 
under instructions to which no exception was 
taken, the court was not inclined to question the 
finding or set the verdict aside on the ground 
that that was an improper finding. 

7. It was manifest that the jury found the 
awning to be a defect; therefore, the question 
for the court was whether the plainiiffi received 
the injury by reason of such defect, under the 
existing statute of this state, conferring the 
right of action in such cases. 

8. Travellers may receive injuries while trav- 
elling upon defective highways, and such as are 
not occasioned by the defects or their own neg- 
ligence, and still the town required to keep the 
same way in repair, not be liable for the in- 
jury. 

9. An injury may be produced by the united 
effect of a want of repair in a road, and some 
other cause, and the injured party not be entitled 
to recover from those whose duty it was to keep 
the way in repair. 

10. If an obstruction be left in a street by a 
responsible party, still, if the town, by its own 
neglect, allow the obstruction to remain until it 
is chargeable with notice, the town, &;c., is lia- 
ble to a person injured by reason of the existence 
of such obstruction. 

Trespass on the ease [by Mary "W. Merrill] 
to recover damages for personal injury, al- 
leged to have been received by reason of a 
defective highway, in Portland. The al- 
leged defect was an awning projecting from 
the front of a store, over the sidewalk. This 
awning was struck by a team, with a high 
rack projecting over the wheels, and a board 
was thereby knocked off the awning, which, 
falling on the plaintiff, passing under the 
awning, caused the injm-y. Verdict for 
plaintiff. Motion for new ti'ial. 

Geo. P. Talbot and A. Men-ill, for plaintiff. 
J. W, Symonds, City Sol., for defendants. 

Before CLIFFORD, Circuit Justice, and 
FOX, District Judge. 

CLIFFORD, Circuit Justice. Travellers 
have a right to- travel by night, as well as by 
day, and towns are required by law, in this 
state, to keep their highways, townways, 
and streets in such repair that they shall be 
safe and convenient for that purpose. Com- 
pensation for any bodily injury received by 
a traveller, through any defect or want of 
repair in any highway, townway, or street, 
may be recovered of the town, bound by law 
to keep the same in repair; provided it ap- 
pears that the town had reasonable notice 
of the defect or want of repair, and that the 
plaintife was, at the time, in the exercise of 
ordinary care. Rev. St. Me. 227. Severe 
bodily injuries were received by the plain- 
tiff, on the 16th of August, 1866, while walk- 
ing up Congress street in this city, by the 
falling of a wooden awning attached to the 
front of the store, numbered 3G6, occupied 
at the time by Walker & Son, doing business 
as fruit dealers and confectioners. When 



the accident occurred, the plaintiff was on 
the sidewalk on the southeasterly side of the 
street, and the evidence showed to the satis- 
faction of the court and jury that she was 
in the exercise of ordinary care. Although 
the awning was constructed of wood, still 
the evidence showed that the frame was well 
and strongly built, of sound timbei-s, sup- 
ported by four rafters, attached to a joist,, 
spiked securely to the front of the building, 
and by three iron rods or braces, secured to 
the building above the frame of the awning 
hy screws, and connected with the front of 
the frame which supported the awning, by 
screw bolts running through the plate of the 
awning fi-ame. Damages were claimed by 
the plaintiff of the defendants upon the 
ground that the awning, as constructed, ren- 
dered the street defective, and, being unable 
to adjust the controversy with the proper 
authorities, she brought an action of tres- 
pass on the case, against the defendants, in 
the circuit court for this district. Service 
was duly made, and the defendants appeared 
and pleaded the general issue, and, upon that 
issue, the parties at the last term went to- 
trial, and under the instinictions of the court, 
the district judge presiding, the jurj' re- 
turned a verdict for the plaintiff, assessing 
the damages in the sum of $5,000. Dissatis- 
fied with the verdict, the defendants filed a 
motion to set it aside, and for a new trial, 
upon the following grounds: (1) Because the 
verdict is against the evidence and the 
weight of the evidence- (2) Because the ver- 
dict is against law. (3) Because it is mani- 
festly against the instructions of the presid- 
ing justice. 

Since that time the several questions in- 
volved in the motion have been very fully 
and ably argued, and the court is now pre- 
pared to dispose of the case. Certain condi- 
tions are annexed to a right of action for 
such an Injuiy, which are created by the- 
statute conferring the right, either in express 
terms, or by the eonstmction given it by the 
state courts, which is as obligatory in this 
court as the text of the statute. Leffingwell 
V. Warren, 2 Black [67 U. S.] 603. They are- 
as follows,— and they must all concur, be- 
fore it can be held, that the defendant town 
is liable (Nichols v. Brunswick [Case Xo. 
10^238]: (1) That the highway was one that 
the inhabitants of the town were bound to- 
keep in repair. (2) That it was defective 
and out of repair at the time of the accident. 
(3) That the plaintiff was injured as alleged 
in the declaration. (4) That the town had 
I'easonable notice of the defect, prior to the 
injury. (5) That the plaintiff' was in the 
exercise of ordinary care at the time the ac- 
cident and injury occurred. (6) That the in- 
jui-y was occasioned solely through the de- 
fect or want of repair in the way, whether 
highway, townway, or street, and not from 
any negligence or want of ordinaiT care on 
the part of the injured party. 
Two of those conditions,— the second and 
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stxtli,— it is contended by the defendants, did j 
not occur in tlie case, and that tlie jury were 
not justified in so finding, either from the 
evidence Inti-odueed in the case or by the in- 
structions of the court On the contrary', 
they insist that the sti-eet was not defective 
or out of repair at the time of the accident, 
and that the injury was not occasioned, 
either wholly or in part, by any defect or 
want of repair in the street; but wholly by 
the negligence and carelessness of a third 
party, for whose acts they are not in any re- 
spect responsible. They do not impute any 
negligence or want of ordinary care to the 
plaintifE; but they insist that the injury was 
occasioned by the negligent and careless act 
of a teamster who was passing up Congress 
street at the same time, travelling with his 
wagon, drawn by three or more horses, 
somewhat faster than the plaintiff. The 
wagon had a high rack, wider than the dis- 
tance between the wheels, and projecting 
over the sides of the same, such as team- 
sters use to transport empty barrels from 
their place of manufacture in country towns 
to this market. Although the travelled part 
of the street is forty feet wide, the teamster 
had turned his horses to the south-easterly 
side of the same, and as the team ap- 
proached the place where the accident oc- 
em-red, the wagon wheels on that side were 
moving in the gutter near the curb-stone, 
and, as he rode along, the top of the rack on 
that side, sti*uck the westerly corner of the 
awning, just as the plaintiff passed under 
it, knocking off the end board of the awning, 
used also as a sign by the occupants of the 
store; and the board so torn from its fasten- 
ings, fell upon the head of the plaintiflF, 
knocking her down and bruising her badly, 
and injuring the nerves of the eyes so se- 
verely, that she has become entirely blind, 
without any prospect that she will ever re- 
cover her sight Evidence was also intro- 
duced, showing that the awning was built 
some two months before the accident, and 
that it remained there some two years and a 
half, when, a large mass of snow having ac- 
cumulated upon the covering, it was broken 
down by the weight Unless the witnesses 
misstate, the awning was constructed of 
good materials, and it was securely attached 
to the front of the store. Before the acci- 
dent, the end board which was knocked off 
by the teamster in the manner described, 
was once taken down, that the occupant of 
the store might have his name or the name 
of his firm painted on it; but the testimony 
shows that it was subsequently replaced, and 
apparently in a safe manner, and so con- 
tinued to the time the accident happened. 
Aluch testimony was introduced on the ques- 
tion whether the awning, as constructed, 
was of the height and width as required by 
the city ordinance. On the part of the 
plaintiff, it was insisted that it was not of 
the required height, and that it was also de- 
fective, inasmuch as it extended into the 



street three or four inches beyond the curb- 
stone. Both of these propositions, if fact, 
were conti-oveited by the defendants, and 
they introduced testimony to establish the 
opposite theory; but the question whether 
the street was defective or out of repaii", in 
every aspect of it, was one of fact for the 
jury, and inasmuch as the same was sub- 
mitted to their consideration, under instruc- 
tions to which no exceptions were taken, the 
court is not inclined to assume that in that 
respect there was any error in the action of 
the jury. Doubts are entertained by the 
district judge, whether he would have found 
in accordance with the verdict if the ques- 
tion had been submitted to his determina- 
tion; but in yiew of the fact that there was 
considerable evidence in support of the find- 
ing of the jury, he fully concurs in the con- 
clusion that the verdict should not on that 
ground be set aside. 

Negligence cannot be imputed to the plain- 
tiff; but it is clear to a demonstration that 
the teamster was both negligent and rash, 
and that if he could be identified he would 
be liable to make compensation to the plain- 
tiff for the injuries she received by the fall 
ing of the board. Suggestions of that kind, 
however, are of little or no avail, as the evi- 
dence furnishes no ground to hope that he 
can be found, and, if discovered, it may be 
found that he is wholly irresponsible. Judg- 
ing from the evidence as reported, the only 
person who saw him drive his wagon, or the 
rack on the same, against the awning, was 
the police officer, who testifies that he, the 
teamster, first collided with the wagon of 
the witness, which was standing on the same 
side of the street, opposite the store next be- 
low the one to which the awning was at- 
tached; that he saw the rack when it fii-st 
stiTick the awning; that he hallooed to him 
to be careful, that he would break down the 
awning; that he gave no heed to the wait- 
ing, and that, as his team advanced, tlie cor- 
ner of the rack struck the end board of the 
awning, and it fell on the head of the plain- 
tiff in this case. 

Evidently, the jury found that the awning 
constituted a defect in the street, and, in 
view of that finding, the only question in the 
case is, whether they were also justified in 
finding that the injury was received by tbe 
plaintiff through that defect, within the 
meaning of the statute of the state upon 
which the action is founded. By that stat- 
ute it is provided that if any person receives 
any bodily injury . . . through any defect 
or want of repair, or sufficient railing in any 
highway, townway, causeway, or bridge, he 
may recover for the same, in a special action 
on the case, of the county, town, or persons 
obliged by law to repair the same, if such 
county, town, or persons had reasonable no- 
tice of the defect or want of repair. Rev. 
St. Me. 227. 

Viewed in this light, as the case must be, 
it is manifest that the rights of the parties 
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depend upon the true meaning of the phrase 
in that statute,— "receives any bodily injury 
through any defect or want of repair," and 
it is evident that the parties by their coun- 
sel have taken the same view of their rights, 
as is evidenced by their elaborate briefs and 
very able arguments presented orally to the 
court. 

Bodily injury of a very serious and perma- 
nent chai'acter, beyond all doubt, was receiv- 
ed by the plaintiff, without any fault on her 
part, by the falling of the board; but the 
question is, whether she received the injury 
through the defect or want of repair in the 
street, within the meaning of that statute. 
Except where the constitution, treaties, or 
statutes of the United States . shall other- 
wise require or provide, the laws of the sev- 
eral states shall be regarded as rules of de- 
cision in trials at common law in the courts 
of the United States, in cases where they ap- 
ply. Such was the provision of the judiciary 
act, and it has remained in force to the pres- 
ent time without modification or repeal. 1 
Stat. 92. "Infinite mischief would ensue," 
said Mai-shall, C. J., "should this court ob- 
serve a different rule in construing the stat- 
utes of a state, from that established by the 
judicial authority of the state." M'Keen v. 
Delancy, 5 Oranch [9 U. S.] 22. In cases de- 
pending on the statutes of a state, the fed- 
eral eouits adopt the consti-uction given to 
the statute by the highest court of the state, 
where that construction is settled and can 
be asceitained. Polk's Lessee v. Wendell, 9 
Cranch [13 U. S.] 98; Emendorf v. Taylor, 10 
Wheat. [23 U. S.] 157. Justice to the citizens 
of the several states required this to be done, 
and the natural import of the words in the 
act of congress includes the laws in relation 
to evidence and rights conferred by statute, 
as well as the laws in relation to property. 
Vance v. Campbell, 1 Black [66 U. S.] 430; 
Wright V. Bales, 2 Black [67 U. S.] 535; Lor- 
ing V. Mai-sh [Case No. 8,514]. Other authori- 
ties of like import might be cited; but it is 
sufficient to say that the construction given 
to a state statute by the highest judicial tri- 
bunal of the state, is regarded as a part of 
the statute, and is as obligatory in the federal 
courts as the text. Leffingwell v. WaiTen, 2 
Black [67 U. S.] 599. Governed by those au- 
thorities, it becomes the duty of the court 
here to follow the state decisions, as ascer- 
taining the tme intent and meaning of the 
provision xmder consideration. "Persons may 
be injured," said Shepley, O. J., in Moore v. 
Inhabitants of Abbot, 32 Me. 46, "while 
travelling on the highway, without being 
blameworthy and without the fault of those 
who are required to make the ways safe and 
convenient, and in such cases the risk is their 
own." 

Persons may also suffer injury while trav- 
elling upon the highway which is not safe 
and convenient, and the injury may not be 
occasioned by the want of repair, or by their 
own want of care to avoid it, and in such a 



case, the same learned judge said, it would 
be quite clear they could not recover dam- 
ages of those who were in fault by neglect- 
ing to keep the way safe and convenient. 
Several other propositions were also laid 
down in that case, which it becomes impor- 
tant to notice, as they are directly applicable 
to this case; for example, that an injury may 
also be occasioned by the united effect of a 
defect in the way, and some other cause, 
and in that case the court say that the party 
injured cannot recover of those whose duty it 
was to keep the way in repair; because he 
does not prove that the injury was occasion- 
ed through or by reason of such want of re- 
pair, and, as applied to the case then before 
the co\u:t, no doubt is entertained that the 
principle laid down is correct. He should 
prove, in order to recover, that the injury 
was occasioned entirely through the defect 
or want of repair, for the statute was not in- 
tended to impose upon towns the burden of 
making compensation for injuries not occa- 
sioned by their own neglect of duty. Trav- 
ellers are bound to exercise ordinary care, and 
if they do not and their negligence or want 
of ordinary care contributes to the injury, 
the injured party cannot recover of the coun- 
ty or town bound to keep the same in re- 
pair, as it cannot be held, in that state of 
the case, that the injury was occasioned en- 
tirely by the defect or want of repair in the 
way where the injury occurred, as it is cer- 
tain that the negligence or want of ordinary 
care of the plaintiff contributed to the result. 
Cases may often arise, also, where the way 
is defective and the proof of injury clear, 
and yet it may appear that the act of a re- 
sponsible third party either caused the injury 
by forcing the injured party upon the obstruc- 
tion, or contributing to it, as in this case, 
and in that state of the evidence it is equally 
clear that the county or town, though bound 
by law to keep the way safe and convenient, 
is not liable to the injured party under that 
statute, as in that state of the case it can- 
not be determined that the bodily injury was 
received solely through the defect or want of 
repair in the way. Expressions are certainly 
found in that opinion which leave it to be 
inferred that the exemption of towns from 
liability under that statute, would be extend- 
ed to cases where the contributory act was 
the direct consequence of some natural cause, 
as where the horse of the traveller, though 
of good temper and well trained, is caused 
to shy by lightning, or by the rays of the 
moon suddenly falling on the pathway, 
through the opening clouds, or other similar 
incidents occurring in the experience of every 
one accustomed to travel by night. Certain- 
ly, towns are not I'esponsible because the 
horse of the traveller suddenly becomes 
frightened and starts aside. The question of 
the liability of towns, &c., where, under such 
circumstances, the traveller is thrown over a 
bank or iato a stream for the want of a suffi- 
cient railing, is a very different one from 
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the question before the court, where it ap- 
pears that the end board of the awning, which 
fell upon the head of the plaintifC, was forced 
from its fastenings by the negligent and 
rash act of a legally responsible party. Later 
decisions of the state court hold that the 
town is not liable, even where the horse of 
the traveller, though well trained, is caused 
to shy by the noise created by the diving of 
a muskrat into the water of a stream at the 
moment the horse is crossing, the bridge, and 
where the traveller was thrown from his car- 
riage and injured, from the want of a suffi- 
cient railing. Such eases, and others of a 
like kind, as where the horse is frightened by 
the cry of a child in an adjacent house, or 
the shriek of an insane person, or the sud- 
den start of a hare or flight of a bird, present 
a question of construction which, if res in- 
tegi-a, would deserve far more consideration 
than the one in this case, as the incidents 
advei'ted to are such as eveiy person meets 
who is accustomed to travel in the night; but 
the court does not find it necessary to ex- 
amine any such question, as the case before 
the court is unquestionably controlled by the 
rule of construction actually laid down in the 
leading case decided by the state court, which 
has ever since been followed without doubt 
or hesitation, as giving the true construction 
and meaning of that wise and humane en- 
actment. Bigelow T. Reed, 51 Me. 329; 
Coombs V. Topsham, 38 Me. 20i; Anderson 
V. Bath, 42 Me. 3i8. 

Suppose the general rule to be as it is as- 
sumed by the court, still it is contended that 
the cases Springer v. Bowdoinham, 7 Me. 445, 
and Frost v. Portland, 11 Me. 271, admit of 
an exception to the general rule, and that the 
case before the court properly falls within 
tliat exception; but the court is of a different 
opinion. Undoubtedly towns in certain cases 
are liable, under those decisions, for an in- 
jury received by a traveller, by means of an 
obstruction placed or left in a highway, town- 
way, or street by a responsible third party, 
where the obstmction has been allowed to 
remain in the highway, townway, or street, 
until the town is chargeable with notice, 
but in such cases, the county or town is lia- 
ble to the injured party, because of their negli- 
gence in suffering it to remain, and not on 
account of the act of the third party in pla- 
cing or leaving it in the tiuvelled part of the 
way. They are bound to repair any such 
way, as well as to open and make it. and by 
suffering the obstruction to remain after they 
have notice of its existence, they become 
chargeable, because the way is defective and 
out of repair. Such cases however, afford 
no support to the claims of the plaintiff, as 
they rest entirely upon different ground. 
Kidder v. Dunstable, 7 Gray, 104. Reference 
need only be made to such portions of the 
insti'uctions of the court as relate to the ques- 
tion under discussion. They were as fol- 
lows: "That if the jury find that the awn- 
ing as constructed was a defect in the street. 
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and that the travelled part of the same, out- 
side of the sidewalk, was safe and conven- 
ient, so that the teamster with his team could 
have passed over any part of it without diffi- 
culty, and that he reined his team into the 
gutter, and so drove along as to strike the 
awning with the corner of his rack, and there- 
by forced off the end board of the same, so 
that it fell upon the plaintiff, causing the in- 
jury for which the suit is brought, and that 
the board would not otherwise have fallen, 
the defendnats are not liable, because, when 
an injury is occasioned by the united effect 
of a defect in the highway and any other 
cause, the town or city is not liable." Both 
parties agreed in the correctness of that in- 
struction, and inasmuch as it is substantially 
in accordance with the rule laid down in 
the leading case upon that subject as de- 
cided by the supreme court of the state, it 
was the obvious duty of the jury to have fol- 
lowed it, and if they had done so, their ver- 
dict must have been for the defendants. Any 
i-emarks to apply the instraction to the evi- 
dence as reported is quite unnecessary, as the 
proper application is as obvious as anything 
can be in judicial investigations. 
Verdict set aside, and a new trial granted. 



Case ]Sro. 9,471. 

MERRILL et al. v. BINKER. 

[Baldw. 528.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1832. 

Personal Property— Bailment— Title — Action 

TO Recover — Witness— Partsers—Ij: Whose 

Name Action to be Brought. 

1. A receives Roods from B and 0, on an agree- 
ment that A should take them for sale from 
place to place, to pay the invoice price for such 
as were sold, to return those unsold and be 
credited with the amount at ihe prices charged, 
A to receive the surplus of what was sold over 
the invoice price. Meld, that such agreement is 
not fraudulent in law. if not so in fact. 

2. The goods were put up in New York, and 
bfought to this state for sale, where they were 
attached by the creditors of A, for debts due 
before the agreement A returns to New York, 
returns the invoices and abandons the goods to 
B and O, who rescinded the contract. Meld, that 
A was a competent witness in an action for 
taking the goods. 

3. B and could recover in trover for taking 
them, if the contract was not fraudulent. 

4. A and M were partners when the goods 
were invoiced, before the contract, M sold his 
interest in the partnership effects to B. Eeld^ 
that A and B could sustain the action. 

5. Reputed ownership in A, under such a con- 
tract, does not justify a creditor of A in taking 
the goods, unless under the statutes of bank- 
ruptcy. 

[Cited in Blackwell v. Walker, 5 Fed. 422.] 

6. Possession of goods by any other than the 
real owner, is neither fraudulent or a badge of 

1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.! 



MERRILL (Case No. 9,471) 



[17 Fed. Gas. page 110] 



fraud, if the want of possession is fairly account- 
ed for, and there is no fraud in fact. 
[Cited in Almy v. Wilbur, Case No. 256.] 
[Cited in Stevens v. Works, 81 Ind. 451.] 

This was an action of trover, brought 
against the sheriff of Lehigh county, under 
the following circumstances: Thomas W. 
Viles was an Insolvent debtor, who had been 
discharged imder the insolvent law of New 
York in 1828. Merrill & Minikin were mer- 
eliants in New York, to whom AMles applied 
for goods to trade on, which they agreed to 
furnish him on these terms; an invoice of the 
goods delivered was to be made out, Viles to 
sell them at the invoice price, and not less, 
he was to receive the overplus for his trouble, 
to return what he did not sell and be credited 
for them, and to pay the invoice price for 
what he sold. Under this agreement goods 
were laid off, and were packing, from the 
2oth FebiTiary till the 5th March, 1830, 
amounting by the invoice to 1328 dollars, and 
delivered to a wagoner employed by Viles, 
who took them to Easton in this state, where 
they were attached by his New York cred- 
itors, Viles immediately retux'ned to New 
York, delivered back the invoice to MeiTill, 
and abandoned the concern; Merrill accepted 
the invoice, and rescinded the conti-act; the 
goods were afterwards taken to AUentown, 
where they were sold by the defendant, on 
process by the creditors of Viles, who indem- 
nified him. On the 5th of March, 1830, Mini- 
kin sold out his interest in the firm of Mer- 
rill & Minikin, to Foster, one of the plain- 
tiffs. Merrill & Foster were the only part- 
ners in the firm, the business was earned on 
in the name of E. Merrill, agent Viles re- 
ceived the invoice on the 6th of March, made 
out in the name of Minikin & Co., dated 25th 
of FebruaiT, Men-ill sti-uck out this date and 
inserted 6th of March, he also struck out 
Minikin & Co., and put in E. ilerrill, agent; 
thus altered it was delivered to Viles. The 
invoice was copied from the books of the 
plaintiffs, where it was entered, the invoice 
in the book and copy was headed, "Merchan- 
dise, consigned to J. W. Viles by Merrill & 
Co.," and altered as above. Minikin & Go. 
had previously had similar transactions with 
Viles, who settled for them on the terms 
above stated, and was credited with the 
goods returned unsold. The plaintiff's agent 
demanded the goods from the defendant be- 
fore sale, who refused to deliver them, say- 
ing he was indemnified. The debts of Viles. 
for which the goods were sold, were due be- 
fore his discharge. 

At the trial, Viles was offered as a witness 
by the plaintiffs, to which Mr. Wharton and 
Sergeant objected on the ground of interest, 
inasmuch as he Is liable to the plaintiffs for 
the value of the goods, an agent may be ad- 
mitted fi-om the necessity of the case, but 
here there is no agency. 

BY THE COURT: The jury must decide 
whether Viles is an agent, factor, or pur- 



chaser of the goods, as between plaintiff 
and defendant. But as the plaintiff has 
rescinded the contract, and accepted a re-de- 
livery of the invoice, with an abandonment 
of the goods by Viles, he cannot consider 
Viles as a pm-chaser, nor can he look to him 
for the goods as liis agent, where they have 
been taken from him by process which he 
could not resist; so that he has no interest in 
the suit. The bringing the suit, is an affirm- 
ance of Viles's being a consignee, in which 
capacity he is answerable only for negligence, 
or a violation of the terms of the consign- 
ment, neither of which is in evidence. 2 H. 
Bl. 590, 591. The objection was overruled, 
but the plaintiffs did not call the witness till 
they produced a release to him from plain- 
tiffs. 

T. Bradford and J. R. Ingersoll, for plain- 
tiffs. 

The transaction was a fair and real one, 
made bona fide, without any intention to give 
Viles a false credit, or injure his creditors, 
the effect of which was to make Viles the 
special agent, factor or consignee, with power 
to sell at prices limited, and with a right to 
return the goods unsold to the plaintiff. He 
was not a pmrchaser of any goods remaining 
unsold, nor was he a debtor to the plaintiffs 
except for what he did sell; the seizure by 
the sheriff prevented a sale or re-delivery 
according to the terms of the consignment, so 
that the property of the goods remained in 
the plaintiffs. It was competent to them and 
Viles to rescind the agreement, by which the 
rescission related to the delivery of the goods. 
Salte v. Field, 5 Term R. 211, 213. Viles 
having no intei-est in the goods, unless they 
sold for more than tlie invoice price, was not 
a partner of the plaintiffs, his only daim was 
in the nature of a commission, or compensa- 
tion for his services in selling: he had no in- 
terest till a sale. Miller v. Bartlet, 15 Serg. 
& R. 137; there was therefore nothing to be 
taken on an attachment against the property 
of Viles. No property passed by the. deliv- 
ery, till the contract was consummated by 
complying with the conditions, though it had 
not been rescinded or a partial payment re- 
funded. Marston v. Baldwin, 17 Mass. 606, 
610. If the interest in the profits is merely 
in payment of services, it makes no partner- 
ship (Diy V. Boswell, 1 Camp. 330; s. p.. 
Wish V. Small, Id. 331, cited); so if a broker 
is employed to sell and is to receive all that 
the article sells for beyond a certain sum 
fixed by the plaintiffs (Benjamin v. Porteus, 2 
H. Bl. 590, 591; s. p., 15 Serg. & R. 119). Viles 
could not have sold these goods to pay his 
old debts, neither could he have pawned 
them; such acts by a factor would not charge 
the property, so as to divest the right of 
plaintiffs. Martini v. Coles, 1 Maule & S. 140. 
The assignment by Minikin to Foster of his 
stock in the firm, gave the latter a joint inter- 
est in the goods, so as to authorize this suit 
in the names of Merrill & Foster, They had 
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a right of stoppage in transitu, Viles was 
tlieir bailee, whose possession was theirs, 
which is sufficient to maintain trover iigainst 
any one who talces them out of his hands 
(Thorp V. Burling, 11 Johns. 285; 1 Maule & 
a 140; 16 Johns. 74; 1 Johns. 472, etc.), there 
was a conversion here, no demand was nec- 
essary, but if necessary a demand by an 
agent Is sufficient, (3 East, 381). By the 
terms of the contract, the plaintiffs retained 
their right to the goods, which were bailed 
to be sold on special conditions, limiting the 
price, stipulating for their return at all events 
if not sold; it was a special consignment in 
the nature of a conditional sale, by which the 
general propei*ty remained in the plaintiffs, 
subject to the ^right of selling at the invoice 
prices. Though this was not in the ordinary 
course of factorage transactions, yet it was 
so in its incidents, and the relative position 
and rights of the plaintiff and Viles; third 
persons were in no worse condition than if it 
had been an ordinary consignment, as the 
only peculiarity in it was the mode in which 
Viles was to account for the goods intrusted 
to iiim. 

The turning question is on the good faith 
and fairness of the course of dealing between 
the parties; though the jury should find it to 
have been fraudulent, collusive, or a mere 
colour to cover an absolute sale to injure 
creditors or purchasers, or to give Viles a 
false credit, there is nothing in the transac- 
tion to make it so, as matter of law. Cases 
of reputed ownership merely, without any 
badge of fraud, arise only under the English 
statutes of bankruptcy. Though there was a 
delivery to Viles, it was conditional, so that 
any violation of the terms by Viles would re- 
scind the contract from the time of delivery; 
the same effect would be produced if any 
third person should take a toi"tious possession 
of them, thus preventing Viles from selling 
pursuant to the condition. The plaintiff 
therefore had, at the time of the conversion, 
such property and present right of possession, 
as is sufficient to maintain this action. 1 
Johns. 472; 15 East, 609. Here the property 
was unchanged, the specific goods entered in 
the invoice, were the same which were taken 
by defendant, and the right of property re- 
mained in plaintiffs. 2 Ves. Sr. 582, 585; 1 
Atk. 232; 3 P. Wms. 185; 2 Esp. 578, 579. 

T. I. Wharton and Mr. Sergeant, for de- 
fendant. 

1. The transaction between the plaintiffs 
was in substance a sale on credit, but dis- 
guised so as to give it the appearance of a 
consignment or agency. Viles had the un- 
controlled possession, with power to sell, hot 
as a bailee, but as the owner of the goods, 
it was not a case of factoi-age, as Viles was 
liable for the invoice price as soon as he sold. 
Where propeily is delivered ,to another to be 
returned specifically, it is a bailment, but if 
an equivalent in kind, or any other may be 
returned, it is a sale. Jones, Eailm. 102; 



Story, Bailm. 193; 7 Cow. 752; 4 Cow. 752; 
19 Johns. 44; 2 Kent, Comm. 4G4; 1 Rand. 
(Va.) 3. The option of re-delivery or pay- 
ing the value, distinguishes a loan or bail- 
ment from a sale. 2 Wheat. Selw. 1052. 
Though the statute 21 Jac. 1, does not extend 
to a factor, yet if goods are in the hands of 
a retail dealer, to be sold or returned, they 
pass to- his assignees as a case of reputed 
ownership. 2 Camp. 83; Bull, N. P. 42; 2 
East, 117, 125. Where goods were sold to 
be paid for in thirty days, or warehouse rent 
to be paid, the property was absolute in ven- 
dee, though there had been no delivery, 1 
Camp. 513. Here was an actual delivery 
and removal of the goods out of the control 
of the vendor, Viles was in full possession as 
owner, with assent of plaintiffs, this is evi- 
dence of property till the plaintiffs make out 
the property to be in them clear of all doubt. 
5 Serg. &, R. 275. Plaintiffs could not re- 
claim the property or countermand the au- 
thority to sell, Viles pays all charges and ex- 
penses, and has no lien on the goods; these 
circumstances divest the case of every feat- 
ure of one of factorage or agency, nor is it 
a case where tlie plaintiffs had any right of 
stoppage in transitu. The delivery was com- 
plete, Viles's power over the goods absolute, 
and there was no insolvency between the 
sale and their reaching their destination. So 
that the right of stoppage did not exist Rop. 
Vend. 189; Abb. 374; Holt, 498; 2 Wheat. 
Selw. 1052; 2 East, 125. 

2. Viles was a partner by having a right to 
the profits (Gow, 15, 19); third persons had 
a right to so consider him (17 Ves. 404; 
Rose. 89; 19 Ves. 461), and to seize the goods 
in his possession. 

3. To support trover the plaintiff must have 
actual possession, or such property In the 
goods as gives him the right of present pos- 
session, absolute or qualified. 1 Chit. PI. 150; 
2 Wheat Selw. 1050, 1051, 1057. A landlord 
cannot. have trover for goods leased during 
the term (7 Term R. 9, 11; s. p., Corfield v. 
Coryell [Case No. 3,230]) because he has not 
a present right of property; otherwise, if 
the lease is void, as if made to a feme cov- 
ert (15 East, 607). Here the plaintiffs had 
neither property, possession or a present 
right of possession. 

BALDWIN, Circuit Justice (charging jury). 
AVhether by the contract between the plain- 
tiffs and Viles, there was a sale or a special 
consignment to the latter, of the goods in 
controversy, depends mainly on the intention 
of the parties. If the contract, as testified 
by the witnesses, and entered on the books 
of the plaintiffs, contains their whole agree- 
ment, as truly understood and intended by 
both parties, it is no sale in law or fact, on 
the other hand, if the real object was a sale, 
under the cover of a former consignment, 
then it was a sale and not a consignment, 
however it may have been entered on the 
books, or stated to the witnesses. This Is 
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a matter of fact for your consideration, 
should you find tlie transaction to be a con- 
signment, you will inquire whettier it was 
fairly and honestly made, with no other ob- 
ject than has been stated or shown in evi- 
dence, or is evident frorn its nature; or 
whether it was done to enable Mr. Viles to 
defraud his creditors, to give him a false 
credit, or hold him out in false colours on 
the credit of the goods. Should you think 
that the goods were delivered for either of 
such purposes, it was fraudulent as to cred- 
itors and third persons, whether it was a 
sale or consignment, and your verdict ought 
to be for the defendant. Should you think 
that the contract was made fairly and hon- 
estly, as a special consignment, to enable 
Viles to support himself and family, your 
verdict will depend on whether it is fraudu- 
lent in law, though not in fact. Fraud in 
law, is the commission of an act prohibited 
by the words or policy of the law, or where 
certain acts are deemed full evidence of 
fraud and fraudulent in themselves, though 
not so intended; cases of reputed owner- 
ship do not come within this rule, they arise 
only under the positive provisions of a bank- 
rupt law, by which a person in possession 
at the commission of an act of bankruptcy, 
of goods with the consent of the true owner, 
is declared to be the reputed owner, and the 
goods pass to his assignees, in the same 
manner as if he was the real owner. In 
eases not within the statutes of bankruptcy, 
there must be something more than merely 
reputed ownership in the person in posses- 
sion of goods, to effect the right of the real 
owner; something inconsistent with the na- 
ture of the transaction, the dealings between 
the parties, or some badge or evidence of 
fraud, intended or tending to injure others. 
9 Johns. 201. 

As a general rule, the possession of personal 
property is evidence of ownership, but if 
from the nature of the case, possession is 
necessarily in one person, and the owner- 
ship in another, it is neither fraudulent in 
itself, nor a badge of fraud; a possession for 
a special purpose, by a person for the use, 
by the orders, or in the transaction of the 
business of another in its usual course, does 
not make the property liable to an execution 
or attachment for the debt of the holder. 
Such a possession is not within the prin- 
ciples of the statutes, or common law, for 
the suppression of fraud; if the contract is 
fair and honest, the possession consistent 
with its nature, terms and intention of the 
parties, then as the want of possession by 
the real owner, is fairly accounted for, his 
rights cannot be affected by a third person. 
After an absolute sale of goods, possession 
by the vendor is prima facie evidence of 
fraud, which must be rebutted; if the sale 
is conditional, the retention of possession 
by the vendor, till the condition is complied 
with, is no evidence of fraud. Goods con- 
signed to a factor, an agent, or delivered 



for a special purpose, cannot be taken from 
the true owner; if the conduct of the parties 
is consistent with their contract, and that 
in its terms is fair and honest, no fraud is 
imputable, its form is immaterial, whether 
it is in the shape of a consignment, a con- 
ditional sale, or partakes of the character 
of both, according to the true intention of 
the parties. Vide 9. Johns. 337, 338, and 
eases cited, 5 Serg. & R. 278. In this case 
the contract was a special one, giving Viles 
power to sell at invoice prices, but binding 
him to return the goods if not sold; as be- 
tween him and the plaintiffs, this did not 
vest the property in him by the delivery, 
he was their agent while the goods were in 
his possession, and when he sold them was 
their trustee for their invoiced price. Be- 
fore a sale, the creditors of Viles had no 
more right to seize the goods, than if they 
had been in the warehouse of a factor or 
commission merchant; from the nature of 
the contract Viles must have the possession 
and control, and while he was acting pur- 
suant to the contract in good faith, his 
creditors had no right to take the goods. 
Any reputed ownership from possession, 
and selling the goods as his own, would not 
justify their seizure for an antecedent debt; 
though a person who, trusting to the visible 
ownership, had given him a credit, might 
set off *his debt against a claim by the plain- 
tiffs for the goods purchased. 7 Tenn R. 359, 
361. As a question of law therefore our 
opinion is, that the agreement between Viles 
and the plaintiffs, was not fraudulent In it- 
self as against the law; you will decide 
whether it was fraudulent in fact or inten- 
tion; if you negative fraud, then the con- 
tract is valid in law, either as a consign- 
ment, or a conditional sale. It has been con- 
tended that Viles was a partner, and the 
goods liable to seizure for his debt; but 
even admitting that the contract created a 
partnership, a creditor of an individual part- 
ner has no right to sell the partnership 
property; he can sell only what belongs to 
the debtor partner, after paying the debts 
due by the firm, and his own debt to the 
firm. An execution, an attachment, or act 
of bankruptcy, may dissolve the partnership, 
but gives no authority to force a sale of the 
joint stock, before the share of the debtor 
partner is ascei'tained; what belongs to the 
creditors, or the solvent partners of the firm, 
cannot be appropriated to pay the private 
debt of a partner. 

It is objected to the plaintiffs' right of re- 
covery, that they have no joint interest in 
the goods, or possession in law or fact, suf- 
ficient to sustain an action of trover. If you 
are satisfied that in point of fact, Jlinikin 
had transferred his interest in the partner- 
ship effects to Foster, before the commence- 
ment of this suit, then in point of law the 
plaintiffs have a joint interest in the goods. 

Whether the plaintiffs have such posses- 
sion or right of possession as will sustain 
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tliis suit, depends on your opinion on the 
question of fraud in fact; if you tliink the 
conti'act was colourable, intended as a cover 
for fraudulent purposes, the action must fail. 
But if you think the contract was in good 
faith, made for the pui-poses stated, the con- 
duet of the parties consistent therewith, 
without any intention to defraud third per- 
sons; then, as no rule of law or policy is 
violated, the plaintiffs had the right of pos- 
session, against any person who converted 
the goods to his own use, while the contract 
was in the course of execution, according to 
the true intention of the parties; they have 
the legal possession, and may recover in 
ti'over the value of the goods, with interest 
from the conversion. 

Verdict and judgment for the plaintiffs. 



MERRILL (SUFFOLK BANK v.). See 
Cases Nos. 13,591 and 13,592. 

MERRILL CWATERMAN v.). See Case No. 
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MERRILL V. YEOMANS et al. 

[1 Ban. & A. 47; Holmes, 331; 5 O. G. 268.] i 

Circuit Court, D. Massachusetts. Feb. 13, 
1874.2 

Patents— Claim— Product— Process— Ht dro- 
CAiiBON Oil. 

1. A patentee may claim broadly a new prod- 
uct, however made, or he may claim the new 

• product, when made by a described process, or 
he may claim the process, but he cannot em- 
brace both the process and the product in the 
same claim. 
[Cited in Milligan & Higgins Glue Co. v. Up- 
ton, Case No. 9,607; Durand v. Schulze, 10 
0. C. A. 819, 61 Fed. 821.] 

2. A claim for "the above described new man- 
ufacture of deodorized heavy hydrocarbon oils, 
suitable for lubricating and other purposes, free 
from the characteristic odors of hydrocarbon oils 
and having a slight smell like fatty oil, from 
heavy hydrocarbon oils, by treating them sub- 
stantially as hereinafter described,' is a claim 
for a heavy hydrocarbon oil, having the char- 
acteristics described in the patent, and produced 
by treating the oils in the manner described in 
the patent, and is not infringed by a similar 
oil produced by a different process. 

[Cited in Badische Anilin & Soda Fabrik v. 
Hamilton Manuf g Co., Case No. 721; Cone 
V. Morgan Envelope Co., Id. 3,096.] 

3. A patent for a deodorized heavy hydrocar- 
bon oil, made from heavy hydrocarbon oils (from 
which the lighter oils and mechanical impurities 
have been previously separated by distillation), 
by distilling from them, under atmospheric pres- 
sure, Ihe volatile matters from which the objec- 
tionable odors arise, is not infringed by a hydro- 
carbon oil of the same characteristics, obtained 
directly from the crude petroleum by distillation 
in vacuo, in such a manner as to leave the heavy 
hydrocarbon oil as the distillate, free from the 
odorous bodies. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and by Jabez S. Holmes, 
Esq., and here compiled and reprinted by per- 
mission. The syllabus and opinion are from 1 
Ban. & A. 47, and the statement is from Holmes, 
331.] 

2 [Affirmed in 94 U. S. 568.] 

17FED.CAS.— 8 
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[Bill in equity [by Joshua Merrill against 
David M. Yeomans and others] for an injunc- 
tion to restrain alleged infringement of let- 
ters-patent [No. 90,284] for improved manu- 
facture of deodorized heavy hydrocai'bon oils, 
granted the complainant May 18, 1869; and 
for an account The principal question in 
the case was as to the construction of the 
first claim of the patent, which was as fol- 
lows: "I claim the above-described new 
manufacture of deodorized heavy hydrocar- 
bon oils, suitable for lubricating and other 
purposes, free from the characteristic odors of 
hydrocarbon oils, and having a slight smell 
like fatty oil, from heavy hydrocarbons, by 
treating them substantially as hereinbefore 
described."] s 

B. R. Curtis, Chauncey Smith, and "Walter 
Curtis, for complainant. 

Causten Browne, William Bakewell, and 
Jabez S. Holmes, for defendauts. 

SHEPLBY, Circuit Judge. The invention 
of the complainant relates to the manufac- 
ture, from heavy hydrocarbon oils possessing 
the characteristic odors of such oils, by a 
process of treatment described in the specifica- 
tion in his patent, of deodorized heavy hydro- 
carbon oils, free from such eharacteristie 
odors, and having only a slight smell like 
fatty oil, and suitable for lubricating and 
other purposes. 

The most important and intricate questions 
presented at the hearing of the case relate to 
the construction of the first claim in the pat- 
ent. Considered in the broader view which 
courts take of the construction of claims, by 
considering them in connection with the 
specification, and the discovery and inven- 
tion therein described, the question presented 
is: What is really the subject of the com- 
plainant's patent? Is it for a new article of 
'manufacture, or for a new process of manu- 
faxjturing? Is it; ia the words of the statute, 
"for a new and useful art," or for "a new 
and useful manufacture?" It is contended on 
the part of the complainant that the patent 
secures to Merrill his product, and products 
substantially the equivalent of his, by what- 
ever process produced. The defendants, on 
the other hand, contend that the patent is 
only for a process. Another consti'uction, 
which we shall have occasion to consider 
hereafter, may be adverted to here, that the 
patent is for the described product of a spe- 
cially described pi'ocess. The questions of 
construction of the claims are attended with 
more difficulty, from the fact that the pat- 
• entee, in stating his invention and specifying 
his process and making his formal claim, 
uses the word "manufacture" in its two dif- 
ferent meanings, signifying, respectively, the 
operation of making, and the thing made. 

To arrive at the true consti'uction of the 
claim, we must first understand the natm'e 
and properties of "the heavy hydrocarboa 

3 [From Holmes, 331.] 



MERRILL (Case No. 9,472) 



[17 Fed. Gas. page 114] 



oils," Tvhich are the subject of the desciibea 
ti-eatment, next the described treatment, pro- 
cess, or ait, and finally, -"the deodorized heavy 
hydrocarbon oils," the described product of 
the treatment. This renders necessary a has- 
ty glance at the history and state of the art 
prior to the invention of the complainant. 

These oils are called "hydrocarbons" be- 
cause they are composed of hydrogen and 
carbon, and do not, like most animal and veg- 
etable oils, contain oxygen. They are the 
product of distillation of bituminous coals 
and shales, and of natural asphaltum or 
bitumen. The principal source of supply at 
the present time, however, is from the petro- 
leum-wells, the product of which is used either 
in its natural state or as converted into a 
variety of articles by the process of distilla- 
tion. By distillation a great variety of prod- 
ucts can be obtained by the same process from 
ccal, coal-tar, asphaltum, and petroleum. The 
distillation of petroleum was at first practised 
only for the purposeof refining it by separating 
it from foreign matters, and separating from it 
some of the combined carbon, too large a pro- 
portion of carbon causing it to generate too 
much smoke, and rendering it unfit for use 
in lamps as an illuminating-oil. It soon be- 
came known that, in distillation, petroleum 
separated uito hydrocarbons of different gi-av- 
ities. Ordinary distillation separated the sub- 
stance from fixed bodies held in solution or 
suspension in it, and separated the more 
volatile bodies from those of less volatility. 
By destructive distillation of petroleum, the 
character of the substances was changed in 
like manner as gas is produced by the de- 
structive distillation of coal. 

In the process of distillation, petroleum sep- 
arates into hydrocarbon fluids of different 
gravities. The lightest fluids come over and 
are condensed first, and they increase in grav- 
ity as the distillation proceeds. The lighter 
oils come over more readily and with less 
heat. The heavier oils require a higher de- 
gree of heat to vaporize them. During the 
process of distillation, by changing from time 
to time the receiving-vessel into which the 
distillate runs from the condenser, the distil- 
late is separated into the various products 
having different gravities. This is termed 
"fractional distillation." By continually chan- 
ging the receiver from time to time, fluids of 
any desired gi-avity may be obtained, from 
the highest to the lowest which petroleum 
will yield under ti'eatment. An arbitrary di- 
vision of the products is made in practice^ ac- 
cording to the commercial uses of the prod- 
ucts. All the fluid which first runs from the 
still, until it falls to a gravity of about 60°' 
Baumg, is classed as benzole or naphtha. All 
in the next grade, between 60** and about 
SS** or 40° BaumS, is known as "burning- 
oil," or "refined oil." and more popularly 
known as "kerosene-oil," and is used princi- 
pally for illuminating purposes. All the dis- 
tillate below 38* or 40" BaumS is known as 
parafline-oil, or lubricating-oil; and this is 



the product of distillation which Merrill re- 
fers to in his specification as "heavy hydro- 
carbon oil." The language of the specifica- 
tion is: "My invention relates to the heavy 
hydrocarbon oils, which have heretofore been 
produced by distilling crude petroleum, or the 
crude oils obtained from the distillation of 
bituminous coals, bituminous shales, bitumi- 
nous schists, asphaltum, and other substances 
producing hydrocarbon oils, by distillation. 
* * * These oils are well known to the 
trade, and distinguished from the lighter 
burning-oils and naphthas by the term 'heavy 
oils,' their specific gravity varying greatly 
between the asphaltum oils and parafflne 
oils." 

These heavy hydrocarbon oils thus pro- 
duced had a persistent disagreeable smell, 
which made them offensive and undesirable 
for use in close, warm rooms, as in woollen 
manufactories. "Attempts had been made to 
remove the smell by filtration, but with par- 
tial success." It had been the pi-actice to 
treat such oils with acids and alkalies for the 
pm-pose of removing the peculiai* offensive 
odor. This resulted in improving the charac- 
ter of the odor, but without wholly removing 
the persistent disagreeable smell. For sev- 
eral years before the date of Merrill's inven- 
tion the progress of improved modes of treat- 
ment of paraffine oils had been so great that 
heavy hydrocarbon oils for lubricating uses 
had been produced and sold in large quan- 
tities, substantially, although not entirely, 
free from the peculiar odor of petroleum dis- 
tillates. 

William Atwood, a witness on the part of 
the complainant, who has been connected 
with this manufacture from its inception to 
this day, and who is probably as familiar 
with the history of the art and the properties 
of the different hydrocarbons as any manu- 
facturing chemist in this country, testifies in 
relation to the lubricating-oils manufactured 
prior to the date of the Merrill invention by the 
Portland Kerosene-Oil Company, and known, 
in the evidence in this record, as the "Port- 
land Oils." His testimony is, in substance, 
that the Portland oil compared with the oil 
manufactured by the Downer Company under 
Merrill's patent, is "as good as a lubricating-oil, 
but not for mixing witb other oils, where it is 
desired that its own peculiar smell shall not 
appear, ■ * « * There still remained the 
odor of the volatile oils, which were always 
present. It was certainly desirable to remove 
any odor arising from any source." He also 
describes the odor of the Merrill oil as "a dif- 
ferent odor" from the odor of the Portland 
oil, "being less tenacious: or, in other words, 
one can be completely covered up with a 
smaller amount of any other odor than the 
other." 

As the Portland oils, and those substantially 
like them, sold by the Downer Company, be- 
fore the date of Merrill's invention, were the 
best of the heavy hydrocarbons sold as lubri- 
cating-oils at that time, it is sufficient to re- 
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f er to them as showing the state of the art at 
that time without more particularly adverting 
to the :ilaysville and other oils, which, also, 
had heen previously manufactured and sold, 
And which the witnesses have particularly 
described. It is also contended in behalf of 
the defendants that the "Neutral Topaz Oil," 
like that sold by the defendants, had been 
manufactured by Dr. Tweddle, of Pittsburg, 
liefore the date of Merrill's invention, I do 
not find, after careful comparison of the tes- 
timony in the case, sufficient evidence to sat- 
isfy me that such was the fact. On the con- 
trary, I am satisfied that Merrill was the first 
.and original inventor of the process described 
by him, and I therefore pass to the consid- 
eration of the second step in the inquiry as 
appertaining to his process, and the product 
•of his process, and the invention claimed and 
seemed by his patent. The first step in this 
inquiry has been to ascertain what was the 
material to be operated upon. This we have 
found to be a heavy hydrocarbon oil, the 
product of distillation, objectionable for use 
as a lubricator by reason of those offensive 
-odors peculiar to petrqjeum distillates. These 
ofCensive odors were due to the presence of 
the more volatile oils. The heavy hydrocar- 
bon oUs were generally sold as lubricators, to 
be mixed by the purchasers with sperm-oil 
or other fatty oils. They were also mixed 
with such oils by, the manjifacturers and 
dealers, and the mixed oils sold to the con- 
sumers for lubricators. Before the introduc- 
tion of the Merrill oil, although the producers 
•of the heavy hydrocarbon lubricators had 
succeeded in so far freeing them from the 
volatile compounds and the lighter and thin- 
ner oils, as to put on the market and sell in 
very large quantities an article satisfactory 
to the consumers in relation to its lubricating 
qualities, and substantially free from the pe- 
culiar offensive odors, yet this result was at- 
tained by a sacrifice of quantity to quality in 
the manufacture, and was only proximately 
the desired result, for there still remained 
.some of the odor of the volatile oils. This 
^peculiar odor was so persistent, that, when 
mixed with other oils, in whatever propor- 
tions, it was the predominant odor, and per- 
vaded the whole mass. 

The next step to be taken in the path of 
inventive art, as applied to the manufacture 
•of parafflne or lubricating oils, was to elim- 
inate the peculiar characteristic odor of the 
petroleum distillates, and also to increase the 
proportion of deodorized heavy hydrocarbon 
oil produced from a given quantity of crude 
oils. This brings us to the second step of 
the inquiry, Merrill's process. 

After stating that his "invention relates to 
the heavy hydrocarbon oils which have been 
heretofore produced by distilling crude pe- 
troleum, or the crude oils obtained from the 
distUlation of bituminous coals, bituminous 
shales, bituminous schists, asphaltum, and 
other substances producing hydrocarbon oils 
.by distillation;" and, after adverting to the 
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various modes of treatment, by acids and 
alkalies, and by filtration, which had been 
resorted to, with only partial success, to re- 
move the persistent disagreeable odor pe- 
culiar to these distillates, he describes his 
process as follows: "To make heavy hydro- 
carbon oils free from the characteristic un- 
pleasant odors of heavy hydrocarbon oils, I 
take the heavy oils which have been sepa- 
rated from the lighter oils and from me- 
chanical impurities by distillatioil, and after 
chilling and expressmg the solid paraffine, 
when such operation is necessary, place them 
in a still, heated by a fire underneath, and 
slowly and gradually raise the temperature, 
until from ten to thirty per cent of the Con- 
tents of the still are distilled over, when the 
still is cooled down and the remaining con- 
tents removed. The matters which go over 
to the condenser have a very foul, offensive, 
and disgusting odor, but the oil remaining in 
the still, if the operation has been properly 
conducted, is free from the characteristic of- 
fensive odor of hydrocarbon oils, and has 
no smell except a slight odor similar to fatty 
oils. It can be mixed, in all proportions, 
with sperm, lard, fish oils, and vegetable oils, 
and is so neutral in its character,'that it takes 
the odor of the oil that it is mixed with." 

He then goes on to describe, as a separate 
and distinct invention, the introduction of 
superheated steam within the stiU, whereby 
he claims the process will be facilitated, and 
oil of lighter color produced. This is the sub- 
ject of the second claim in the patent. As 
no question arises in this case out of any 
alleged infringement of the claim relating to 
this portion of the alleged invention, no fur- 
ther reference will be made to it After de- 
scribing his apparatus, and the mode of 
using it for the introduction of superheated 
steam withio the still, he continues: "I do 
not wish to confine my invention to its use in 
combination with the fire, because I can ac- 
complish the same result by fire-heat alone 
applied to the still, or by any known mode of 
heating the still which will heat the oil suf- 
ficiently to distil over the portions of the oil 
necessary to be removed." 

This, then, is his process: Taking the heavy 
hydrocarbon oils, the product of distillation, 
from which the lighter oils and mechanical 
Impurities have been separated by distilla- 
tion (and the paraffine, when necessary, also 
separated by the process of chilling and ex- 
pressing), he distils from them the volatile 
matters from which the objectionable odors 
arise, and at the same time prevents new 
formations of such matters by keeping the 
temperature of the oil in the still below that 
at which these matters form by decomposi- 
tion of the oil. After distilling off from 
twenty to thirty per cent., as the case may 
be, of volatile matters, the oil is left to cool 
in the still, and is then dmwn off iato tanks, 
for sale and use. 

The product of Merrill's process is well and 
aptly described in the words of the specifica- 
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tion as a heavy hydrocarbon oil, "so com- 
pletely divested of its fetid and pungent 
odors, having only a slight smell like a fatty 
oil, and so oily as to be greatly improved and 
increased in value as a lubricating-oil, or for 
any purposes for which it may be used, ei- 
ther alone or mixed with other oils." 

Having determined the scope of Merrill's 
invention, we are better able to determine 
what is within the scope of his claim. The 
first daim in his patent is as follows: "I 
claim the above-described new manufacture 
of deodorized heavy hydrocarbon oils, suita- 
able for lubricating and other purposes, free 
from the characteristic odors of hydrocarbon 
oils, and having a slight smell like fatty oil, 
from heavy hydrocarbon oils, by treating 
them substantially as hereinbefore describ- 
ed." If we were to omit from this daim the 
last seven words— "by treating them substan- 
tially as hereinbefore described"— there would 
be little doubt that the claim was broadly for 
a new article of manufacture, without limita- 
tion as to the mode by which it might be pro- 
duced. It is claimed that the use of this last 
phrase in the claim, hi connection with the^ 
words in the first part of the claim, render 
the claim, when properly construed, a claim 
for the described process alone. Substantial- 
ly, tlie argument is, that "a manufacture" of 
oils, by "treating them substantially as here- 
inbefore described," is a claim for the de- 
scribed process rather than for the product. 
A patentee who has invented a new process 
in the arts, whereby an article of manufac- 
ture is produced, new in kind and not before 
known, may separately claim and patent both 
the art and the manufacture. He cannot 
properly combine them in one claim. Dif- 
fering in that respect from the English law, 
which allows a patent for "any manner of 
new manufactures" (a term which includes 
process and product), our law distinguishes 
between a patent for an art and a patent for 
a manufacture. "No doubt," says Mr. Jus- 
tice Clifford, in Goodyear v. Providence Rub- 
ber Co. [Case No. 5,583], "can be entertained 
that a new product or manufacture, and a 
new process or method of producing the new 
article, are the proper subjects of separate 
and distinct claims in an original patent." 
Sometimes an old process produces a new 
product. If the thing produced be new, in 
and of itself, it is patentable as a new manu- 
facture. If it be capable of being produced 
by various different processes, as for in- 
stance, by hand by the use of hand-tools, or 
by automatic or other machines, yet, when 
the product is independent of the process, the 
patent is infringed by the unlicensed manu- 
facture of the new product by any mode of 
manufacture, the process of manufacture be- 
ing wholly unimportant 

In other instances, . however, not only does 
a new process produce a new product, but the 
process is inseparable from the product, and 
inheres in it after it is made, so that, upon 
inspection of the product, it is manifest that 
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the process must have been employed. When- 
ever we see the new manufacture "vulcanite," 
we know this product was made by the pro- 
cess of subjecting a plastic compound of rub- 
ber and sulphur to heat, whereby the chemical 
change was effected which characterizes the 
vulcanite. 

It is competent, therefore, for a patentee, 
under the appropriate and fitting conditions 
appertaining to his invention, to claim broad- 
ly the new product, however made, or to claim 
the new* product when made by a described 
process. This, it appears to us, is what Mer- 
rill has claimed— a heavy hydrocarbon oil hav- 
ing the characteristics described in the pat- 
ent, and produced by treating the oils in the 
manner described in the patent. He made his 
daim as If he believed that his oil could only 
be made by his process; and, if such was his 
belief, the evidence has not fully demonstrated 
to our satisfaction that he was not justified 
in that beUef, The construction we have giv- 
en to the claim is the only one which appears 
to us to be admissible,, and the only one con- 
sistent with the language, used by the pat- 
entee, and one which, most effectually, prob- 
ably, secures to him the product of his inven- 
tion. The thing patented and covered by the 
first claim in the patent, is, consequentiy, a 
heavy hydrocarbon oil, produced fi'om heavy 
hydrocarbon oils, themselves the product of 
distillation, and having the offensive odors pe- 
culiar to petroleum distillates; such patented 
heavy hydrocarbon oil being so far deodor- 
ized as to be free from the characteristic odors 
of heavy hydrocarbon oils, and having a slight 
smell like fatty oil, suitable for lubricating 
and other purposes, and the product or result 
of the treatment described in the patent. 

The defendants are charged with an in- 
fringement of this first daim in the letters 
patent No. 90,284, to Joshua Merrill, the com- 
plainant, dated May 18th, 1869. The evi- 
dence of infringement rests in the proof that 
the defendants have purchased, used, and sold 
in the market, quantities of heavy hydrocar- 
bon oils, known as "Neutral Topaz Oils," be- 
ing the product of a manufacture by Herbert 
W. 0. Tweddle, of Pittsburg, according to the 
process described in his patent No. 99,975, 
dated February 15, 1870. This neutral topaz 
oil is abundantiy proved to possess many char- 
acteristic properties in common with those 
peculiar to Merrill's oil, and which distin- 
guished Merrill's oil from the lubricating par- 
aflane-oils which had preceded it. The two oils 
have substantially the same density and odor, 
the same amount of lubricating quality, the 
same freedom from the offensive odors of 
petroleum distillates. In both, the boiline- 
point was from one hundred and fifty to two 
hundred degrees higher temperature than the 
boiling-point of the best of the other hyarocar- 
bon heavy oils. Whatever presumption of 
fact might arise, in the absence of other proof 
to the contrary, that the processes must be 
substantially the same, because the results are 
so similar, we are not left in doubt, in this 
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case, as to the process of maldng the "Neutral 
Topaz Oil." It is dear tliat the process is 
essentially different from that described in 
jMerrill's patent. The very essence of Mer- 
rill's invention was the elimination of ofEen- 
sive odors existing in distillates, the product 
of a destructive distillation. It was a deodor- 
izing process, consisting in the removal, by 
distillation, of the light offensive oils pro- 
duced in the oil by previous distillations, leav- 
ing a sweet residuum in the still. This prod- 
uct was a deodorized oil, an oil disinfected, 
an oil described by him as "completely di- 
vested of its fetid and pungent odors." Twed- 
dle does not make his oil from a distillate 
made offensive by the presence of the products 
of distillation, but directly from a-ude petro- 
leum. His process is not a deodorizing or dis- 
infecting process to remove the odorous bodies 
that had been formed by or existed after dis- 
tillation. It is designed to so conduct the 
distillation as to leave the distillate of crude 
petroleum free from those odorous bodies. 
Tweddle's has been well described as a pro- 
cess of prevention, while MeiTill's is one of 
cure. In the two processes, Merrill's deodor- 
ized oil is a residuum left in the still; Twed- 
dle's neutral topaz oil is a distillate which 
passes over and is condensed, and falls into 
the receiver. Tweddle's process is conducted 
in vacuo; Merrill's under atmospheric pres- 
sure. Other differences are apparent, upon 
examination of the different processes, as de- 
scribed in the respective patents, and as de- 
scribed by the expert witnesses. Sufficient has 
already been said to show that the differences 
in the two processes are so radical, thatTwed- 
dle's neutral topaz oil cannot, with justice, be 
claimed to be a deodorized heavy hydrocarbon 
oil manufactured from heavy hydrocarbon oils, 
by treating them substantially as described in 
sierriU's patent Therefore the use and sale 
of it by the defendants was not an infringe- 
ment of the first claim in the Merrill patent. 
Bill dismissed. 

[NOTE. The case was taken on appeal, by 
the complainant, to the supreme court, where the 
judgment of the circuit court was affirmed; Mr. 
Justice Clifford dissenting. 91 U. S. 56S.] 
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The MERRIMAC. 

[1 Ben. 201.] i 

District Court. E. D. New York. June, 1867. 

Salvage— Titoops Tkansported— Contract with 
GovEKNMENT— Passengers. 

1. Where a regiment of soldiers of the United 
States was being transported from New Orleans 
to New York upon a steamer, under a contract 
between the owners of the steamer and the gov- 
ernment, and the vessel, havmg sprung a leak, 
was saved from sinking by tiie labor of the 
troops for four days and three nights in bailing 
the vessel, working under the command of the 
officers of the regiment, and continuing their 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



labor after the vessel was brought so near shore 
that she might have been beached or the men 
landed in boats, and until, by the help of an- 
other steamer which came to her assistance, 
she was brought to the Mississippi bar and was 
thus saved from a total loss, held, that the rela- 
tion of the troops to the ship was not that of pas- 
sengers, and that they could recover salvage 
compensation for their services. 

[Cited in White v. McDonough, Case No. 17,- 
552.] 

2. Even if they had been passengers belonging 
to the ship by virtue of a passenger contract, 
thte court might well award them salvage by rea- 
son of the services performed by them after the 
vessel was in sight of the beach and they could 
have escaped from her. 

[Cited in The P. I. Merryman, 27 Fed. 814.] 

[This was a proceeding by Joseph Forbes 
against the Merrimac. It was pleaded by 
the defendants that the libelants should have 
made themselves parties" to another suit pend- 
ing in the Eastern district of Louisiana by 
Charles Morgan and others, claimuig salvage 
against the Merrimac. The case came up up- 
on exceptions to the article of the defend- 
ants' answer setting up this defence. The ex 
ception was allowed and leave given to re- 
form answer. Case No. 4,927.] 

This suit was brought to enforce a claim for 
salvage preferred by a large number of pei- 
sons formerly comprising a colored regiment 
of the United States army. The facts were 
as follows: The steamer Merrimac left the 
port of New Orleans in the month of Novem- 
ber, 1865, bound to this port, laden with cot- 
ton and ti-oops. On the morning of Saturday, 
the 11th, she sprung a leak, which increased 
to such a degree as to compel her to put back 
to New Orleans, then some two hundred 
miles distant The water soon choked the 
pumps, and the crew commenced to bail, not- 
withstanding which the leak gained rapidly 
and by two o'clock on Sunday morning had 
fully extinguished the fires, and the engine 
stopped. Up to this time the effort to keep 
the vessel afloat had been confined to bailing 
from the engine room, which had been done 
at first by the crew, who had been gradually 
relieved by the men of the regiment, whom 
the commanding officer had called up, until 
the labor had passed entirely into the hands 
of the soldiers. The water, however, con- 
tinued to gain, and was some seven feet in 
the hold at this time. The master of the 
steamer, who appears to have been a compe- 
tent man, and whose conduct does him credit, 
then informed the major commanding that 
the work of bailing must be made a regular 
thing by the regiment, wh^eupon the major 
issued orders to organize the re^ment into 
two reliefs of five companies each, to work 
two hours on and two hours off. This was 
done, and in this manner, under the imme- 
diate direction of its officers and under mil- 
itary discipline, the bailing, by hand, by buck- 
ets and tubs from places in the engineers' 
room, and by barrels hoisted by a whip from 
two hatches, was continued by the regiment 
without intermission and with such success 
that the water was kept nearly at a stand- 
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still. The crew of the vessel were for the 
most part engaged in emptying the barrels 
and in the navigation of the vessel, she heing 
then under sail, but poorly pquipped for that 
purpose, and unable to hold her course upon 
a wind. On Sunday night a sail appeared in 
sight, when guns were fired and rockets sent 
up, in hopes to bring her to their assistance, 
but without avail. On Monday evening a 
light was made, which proved to be the Tim- 
balier light, some forty-five miles west of the 
Jlississippi bar. The weather was then fair, 
and the steamer came to anchor in ten fath- 
oms of water, with the beach in plain sight. 
Soon after the lights of a vessel were seen 
and signals of distress were again made, 
which brought to their aid the steamer Mor- 
gan. Prom this steamer the true position of 
the Merrimae was learned and more buckets 
procured, and at the request of the master, 
the Morgan lay by her during the night, and 
next morning took her in tow, and towed her 
to the bar, on which she at once grounded at 
four p. m., Tuesday. Up to this hour the 
bailing had been continued by the men of the 
regiment, directed by its officers, without ces- 
sation, night or day. The labor had been se- 
vere and exhausting; some of the officeis 
were without sleep for three nights; the 
ivater gave out, and was only supplied by a 
shower of rain which fell. JSTo regular meals 
were served, and the men would drop asleep 
as soon as relieved, and were often with diffi- 
culty roused again by their officers, who 
went around for the purpose twenty minutes 
before each relief was to be put to work. 
When the vessel anchored off the Timbalier 
hght her position was unknown to the mas- 
ter; but the beach was in plain sight, and 
while at anchor the water was smooth, so 
that the steamer could have been beached and 
the men could have been landed in the boats. 
Xo effort was made to abandon her, but, on 
the contrary, the major stationed guards at 
the boats to prevent any resort to them for 
that purpose by any one, and his men were 
kept bailing, the regiment working with the 
regularity of a machine; and, so far as the 
leak was concerned, effectually supplying the 
place of the engine which had been stopped 
by the water, only ceasing when the steamer 
reached a place of safety on the bar, within 
reach of the steam pumps, whence she was 
towed to her dock. 

Emerson & Goodrich, W. R. Beebe, and E. 
C. Benedict, for libellants, cited the following 
authorities: 2 Pars. Mar." Law, 601, 602; 
Newman v. Walters, 3 Bos. & P. 612, and 
cases cited; The Great Eastern, 11 Law T. 
(N. S.) 516; The Joseph Harvey, 1 O. Rob. 
Adm. 307. 

Spencer, Hoes & Metcalf and O. A. Rapallo, 
for claimants cited the following additional 
authorities: 2 Conk. Adm. pp. 345, 348; 
Abb. Shipp. (6th Am. Ed.) p. 669; The Nep- 
tune, 1 Hagg. Adm. 236; The Branston, 2 
Hagg. Adm. 3; The Two Friends, 1 O. Rob. 



Adm. 285; The Salacia, 2 Hagg. Adm. 263; 
The Hope, 3 Hagg. Adm. 423; Bond v. The 
Cora [Case No. 1,620]; The Vrede, 1 Lush. 
322. 

BENEDICT, District Judge. It cannot be 
disputed that this valuable steamer, with her 
cargo, was in a position of veiy great peril, 
from which it was rescued by severe and ex- 
hausting labor perfoi-med by the libellants. 
But while the service is admitted, it is con- 
tended that the case is not one where sal- 
vage can be awarded. The main objection 
of many which have been ably presented by 
the claimants, is that the persons who per- 
foimed the service in question were passen- 
gers, and that the service consisted of ordi- 
nary physical labor, within the line of the 
duty, which, as passengers, they owed to the 
ship. To this objection it is answered by 
the other side that the circumstances attend- 
ing the rendition of the service were ex- 
traordinary, and the labor performed was not 
such as is included in a passenger*s duty, 
and, further, that the libellants were not pas- 
sengers within the meaning of the rules re- 
garding salvage. The fact that a large steam- 
er leaking as this one was, with from seven 
to ten feet of water in her hold, was kept 
afloat for the space of four days and three 
nights by the process of hand bailing, is un- 
doubtedly an exti-aordinary oecm*rence, made 
possible in this case only by the circumstance 
that this large number of men were kept con- 
stantly at work and with great efficiency by 
the powerful aid of military discipline, judi- 
ciously but firmly applied by the officers of 
the regiment; but it may admit of doubt 
whether the circunjstances were such as to 
change the character of the service and take 
it out of the category of ordinary labor, which 
it is said may be required of a passenger be- 
longing to a ship which is in danger. 

The determination of this question is un- 
necessary in the present case, inasmuch as I 
am of the opinion that the libellants did not 
sustain that relation to this steamer which 
is designated by the word "passenger" in the 
rules applied to salvage demands. The rea- 
son of the rule in question indicates the class 
of persons to which it relates. Passengers 
are not allowed salvage reward for ordinary 
labor performed by them in saving their ship, 
because such labor is made the duty of the 
passenger by the pre-existing contract under 
which he connected himself with the ship. 
3 Kent, Comm. 314. Manifestly such a duty, 
the liability to which and the extent of which 
must vary according to the voyage, the char- 
acter and outfit of the vessel, the compe- 
tency of her master, and many other like 
circumstances peculiar to each case, can only 
arise out of a voluntaiy agreement. The 
duty rests in contract. It is a "covenanted 
allegiance:" the pre-existing covenant spoken 
of by Lord Stowell. The Neptune, 1 Hagg. 
Adm. 236. This being so, I. am unable to 
see how the libellants are to be considered 
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as Tvitbin the rule. They made no contract 
•with the ship, had no power of selection of 
the ship, or the voyage even. They paid no 
passage money and incurred no liability for 
any. They acquired no right of action 
against the ship in ease of failure to trans- 
port them. They were not fed or furnished 
hy the ship, and had no interest whatever in 
being transported in her, but were men sim- 
ply compelled by the orders of their superior 
officers to go on board this vessel at a cer- 
tain time, to leave again whenever ordered 
by their officers. The government, it is true, 
had contracted with the ship for the trans- 
portation of this body of troops from New 
Orleans to New York, and to pay for their 
transportation, but privity of contract be- 
tween the men and the ship, which would 
make ordinaiT labor for the ship in distress 
a duty, is wanting. That the position of 
these men on board was not considered by 
the master to be that of ordinary passengers 
is apparent from the fact in evidence that 
the master issued no orders to them, and did 
not undertake to direct theu: labors, but ap- 
plied to the commanding officer of the regi- 
ment to issue his orders and to keep them to 
the work under his direction. This view is 
also confirmed by the circmnstance which, al- 
though not recollected by the master, Is prov- 
ed by Slajor Bumstead, the commanding offi- 
cer, whose appearance and mode of giving his 
evidence add weight to his statement, that 
when the master first spoke to hun of the 
likelihood of benig compelled to call upon 
him for men to assist in bailing, he said that 
the men, of course, should be paid. But it is 
said that the men were not the crew or the 
cargo, and, therefore, must have been passen- 
gers. This does not follow. A man may 
personally be on board a ship and be neither 
master, crew, nor cargo, and yet not sustain 
the legal relation of passenger, as was held 
by Dr. Lushington in the case of The Hanna, 
15 Law T. (N. S.) p. 334. My conclusion, there- 
fore, is that the service performed by the 11- 
bellants cannot be held to have been per- 
formed by them in the line' of any duty as 
being passengers. Having thus disposed of 
the main question, it is only necessary to say 
that the other objections raised by the claim- 
ants, have been heretofore passed on by the 
court. The fact that they were soldiers and 
in peculiar relations to the government, is no 
defence, as many cases in the hooks will 
show. That they saved their own lives with 
the ship does not bar them from reward, nor 
is it good ground of objection that they did 
only what was their bounden duty as men. 
It is, indeed, the bounden duty of every man 
to labor when he can to save the lives and 
property of his fellow man. And it is to en- 
courage the performance of this duty that 
the maritime law, out of considerations of 
public policy, awards compensation for its 
performanca Performance of a duty im- 
posed by contract is not rewarded, but serv- 
ices rendered in pursuance of the dictates of 
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humanity, and prompted by a desire to per- 
form the obligations which attach to every 
man, these are the very services which, when 
they result in the saving of property, are re- 
warded by a court of admiralty. Again, it 
is said, that the services involved no risk, en- 
terprise, or disinterestedness, and that these 
are necessary characteristics of every salvage 
service. The rule is stated too broadly. The 
Clifton, 3 Hagg. Adm. 121; The Enterprise, 
Ship. Gaz. 1854; The Black, Ship. Gaz. 1854; 
The Purissima Concepcion, 3 "W. Rob. Adm. 
184. And besides, this service was not whol- 
ly wanting in these characteristics. The la- 
bor here performed might well involve risk 
to health, and cei-tainly the mode of its per- 
formance under the circumstances, displayed 
much patience, willingness, and subordina- 
tion. 

The case presents another feature which 
is entitled to notice here. It appears in evi- 
dence here, that when the steamer reached 
the place where she anchored, the beach was 
in plain sight. The weather was then fine, 
and the sea soon became smooth. The steam- 
er could then have been beached, or the 
troops landed in the boats; instead of which, 
guards were stationed at the boats by the 
major commanding, to prevent any one from 
attempting to resort to them, and the men 
were kept at the exhausting labor all that 
night and during the next day, and until the 
steamer was safely grounded on the Missis- 
sippi bar. This labor, performed after the 
steamer came to anchor, was for the sole 
purpose of saving the ship and cargo. Had 
the bailing been stopped, the steamer wonld 
have sunk and been lost, although the lives 
of those on board would have been saved. 
And this labor was willmgly performed by 
men who were already worn with labor, want 
of sleep, and proper food, and who had the 
physical power to control the ship as well as 
their own actions. This feature of the case 
might justify an award to the libellants, 
even if they had been passengers belonging 
to the ship by virtue of a passenger contract; 
but I do not rest my decision upon .this 
ground, but upon the ground that the libel- 
lants were not passengers, within the mean- 
ing of the rule which denies compensation to 
passengers, and are consequently entitled to 
a proper reward for the labor they performed, 
and I deem the considerations of public pol- 
icy, upon which the whole doctrine of sal- 
vage rests, to be fully applicable to the pres- 
ent case, and to require that the good order, 
patience, and willingness with which this 
large body of men— soldiers as they were, 
with arms and the power to provide as they 
pleased for their own safety— labored con- 
stantly to keep the ship afloat, should be rec- 
ognized in a court of admiralty. There re- 
mains to determhie the amount proper to be 
awarded. Upon this question, as the case is 
■ peculiar, not only in some of the circumstan- 
ces attending the service, but in the number 
of persons claiming to be rewarded, and as 
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no argument upon this point is submitted in 
behalf of the claimants, I desire before de- 
termining it to hear the views of counsel. 

On hearing counsel, the court fixed the 
amount of salvage at two months' pay for each 
omcer and man, according to the rate received 
by them m the military sex-vice. There were 
three hundred and fifty-one persons who appear- 
ed as hbellants in the suit. The vessel was 
valued at two hundred and fifty thousand dol- 
lars, and the amount of salvage decreed was 
twenty thousand five hundred and thirteen dol- 
lars. No appeal was taken from the decree. 



Case Wo. 9,474. 

The MBRE.IMAC. 

[1 Ben. 490.] i 

District Court, S. D. New York. Oct., 186T. 

Seamen's Wages — Fokfeitube — Desertion — 
PoKM OF Oath — Chinaman. 

X, Where a sailor deserted from a vessel, he- 
fore the voyage for which he was shipped was 
completed, and never afterwards made any at- 
tempt to return to his duty: Mdd, that he had 
forfeited his wages then due, irrespective of the 
statute of July 20, 1790 [1 Stat. 131]. 

2. The libellant, a Chinaman, was offered as a 
witness in his own behalf, and was sworn in the 
usual way. Objection was made, on behalf of 
the daimants, that the oath thus taken was not 
binding upon him. The court durected the claim- 
ants to examine him on that point. He stated 
that he did not know the name of the book that 
he was sworn on, but that, if he should aay 
anything that was not true, the court would 
punish him, and after he was dead he should "go 
down there," making an emphatic gesture down- 
ward with his hand: Sdd, that a witness must 
be sworn in such a way as was binding on his 
conscience. 

3. The libellant might he examined on the oath 
which he had taken. 

This was a libel by William A. Coming 
against the bark Merrimac, and David Mar- 
shall her master, to recover wages, and the 
value of clothes alleged by the libellant to 
have been left on board of the vessel, to the 
amount of ?404. The defence set up was de- 
sertion. The libeUant testified, that he was 
sick in Havana, and left the vessel, taking 
his clothes with him, and that he went to 
the hospital, and, after being there some days, 
was put again on board of the vessel, and, 
after being on board of her a day or two, 
again left her, and did not, return to her. He 
alleged ill treatment on board as the cause of 
this second leaving; but as to this ?iis evi- 
dence was contradicted. He afterwards made 
his way to New York, and, finding the bark 
there, filed his libel. On the trial of the cause, 
the libellant offered himself as a witness, and 
was sworn in the usual way. The claimant 
objected to this, on the ground that the libel- 
lant was a Chmaman, and that the ordinary 
oath upon the Bible was not binding upon 
him. The court durected the claimants to 
examine him on this point The libellant, 
on examination, said, that he was a China- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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man, but had left China when he was fifteen 
years old; that he did not know the name of 
the book upon- which he was sworn; that if 
he should tell anything that was not true, 
the court would punish him; and, on being 
asked if anything would happen to him after 
he was dead, if he did not tell the truth, he 
answered that he would "go down there," 
making an emphatic gesture downwai-d with 
his hand. The court ruled that a witness 
must be sworn in such a way as was binding 
upon his conscience, and that the libellant, 
on this testimony of his, might be examined. 
The libellant was then examined. The claim- 
ants put in evidence a deposition which he 
had given de bene esse, contradicting in some 
respects the evidence which he had given on 
the stand. 

A, Nash, for libellant 

Benedict & Benedict, for claimants. 

BLATCHFORD, District Judge. This is a 
libel by a seaman to recover his wages and 
the value of certain clothing and other per- 
sonal property. The libellant shipped at 
Boston, as cook and steward, on the 3d of 
January, 1866, at $35 a month, for a voyage 
from Boston to Havana, and thence where 
the master might direct, and finally to a port 
of discharge in the United States, the voyage 
not to exceed six calendar months. He sign- 
ed the proper shipping articles, containing the 
above particulars, at Boston. He joined the 
vessel on the day he shipped. She left Bos- 
ton January 12th, and ai-rived at Havana 
February 2d, and left Havana again on the 
1st of March, The libellant went to Havana 
in the vessel, discharging his duties, but he 
did not leave Havana in the vessel. The de- 
fence set up in the answer is, that the libel- 
lant deserted from the vessel at Havana, and 
thereby forfeited all his wages. This defence 
is, I think, proved. O^e clear weight of the 
evidence is, that the hbellant left the vessel 
and her service at Havana on the 26th of Feb- 
ruary, not only without leave and against 
his duty, but with an intent not again to re- 
turn to his duty. Cloutman v. Tunison [Case 
No. 2,907], He never afterwards made any 
attempt to return to his duty, I place my 
decision on this ground, irrespective of the 
statutory forfeiture of wages msisted on under 
the fifth section of the act of July 20, 1790, 
in connection with the entries in the log book. 
The libellant, in fact deserted twice; once 
on the 11th of February, and once on the 
26th. But one desertion, the second one, is 
set up in tbe answer, and, whatever cureum- 
stances attended the first desertion, as in- 
volving the question whether or not the ill- 
ness of the libellant furnished a sufficient ex- 
cuse for his leaving the vessel on the first oc- 
casion, his second leaving was a plain deser- 
tion, unrelieved by any mitigating circum- 
stances. It was not induced by any ill treat- 
ment on the part of the master and officers. 
The evidence of the libellant himself is whol- 
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ly unreliable. There are so many material 
•conti'adictions between Ms testimony given 
orally at the trial, and his deposition taken de 
bene esse before the ti'lal, as to show that he 
is entirely unworthy of credit. 

As to the clothing and other articles which 
the libellant left on board of the vessel when 
he deserted, there is nothing shown to charge 
the vessel with liability for them, and there 
is no sufficient evidence that the master ever 
had any of them. 

The libel must be dismissed. 



Case ITo. 9,475. 

The MERRIMAO. 

DBIatchf. Pr. Cas. 563.] i 

District Court, S. D. New York. Oct., 1863. 

Prize — ^Violation of Blockade — Esemt Prop- 
erty. 

Vessel and cargo condemned as enemy prop- 
erty, and for a violation of the blockade. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured, July 24, 1863, at sea, 
on the Atlantic Ocean, in latitude 33° 59' 30" 
north, and longtitude 76" 55' west off Wil- 
mington North Carolina, by the United States 
gunboat Iroquois, and were sent into this 
port for adjudication. They were libelled 
in this court, as prize, under such arrest, July 
2Sth, thereafter, and the warrant and moni- 
tion on the process were duly served on the 
vessel and cargo on the same day. No per- 
son appearing thereupon, due proclamation 
was made in open court, an'd a decree of de- 
fault was rendered against the prize property, 
and all persons interested therein. The pa- 
pers of the vessel and the proof taken in 
preparatorio were submitted to the court, and 
judgment and condemnation against the prize 
was prayed by the United States attorney. A 
register of the vessel was recorded, in the 
name of the Confederate States, at the Wil- 
mingrton custom-house, in North Carolina, to 
Eichard Bradley, of that place, as owner, 
July 21, 1863. A shipping agreement with 
the master and crew, signed, without date, 
a manifest, a cleamnce of the vessel and car- 
go from Wilmington, North Carolina, to St 
George's, Bermuda, and several bills of lad- 
ing of the same direction, signed in July, 
1863, were produced with the papers from the 
vessel. The cargo was cotton, spirits of tur- 
pentine, and tobacco. 

This, upon the vouchers in writing, is pal- 
pably a case of the seizure of enemy property, 
in flagrante delicto of traffic, in an enemy 
vessel, at sea. No citation of legal authority 
is requisite to show its conflscability. The 
deposition in preparatorio taken from the 
master of the vessel is in full harmony with 
the paper documents. He swears that he is 

1 [Reported by Samuel Blatchford, Esq.] 



a resident of North Carolina, and owes al- 
legiance to that state, and not to the United 
States; that the vessel was captured sailing 
under the Confederate flag; that she was 
built in England, and was owned and sailed 
bv a stock company in Wilmington; that hi 
knew that the port of Wilmington was under 
blockade before he sailed from it, and saw 
the blockade squadron lying outside; that the 
cargo, he supposes, was the growth and manu- 
facture of the Southern states; and that 
there was a consignee in Bermuda for the 
vessel and cargo. No comments need be add- 
ed to this fullness of inculpatory evidence. 

A decree is rendered condemning the ves- 
sel and cargo to forfeiture. 

[The merchant steamer Eagle rendered valu- 
able assistance in delaying and capturing the 
IMerrlmac. The master of the Eagle interposed 
a claim on her behalf that she should be enti- 
tled to share as one of the captors. It was de- 
cided that no such right existed. Case No. 
9,476. The ease was again heard upon the 
commissions and allowances claimed by the 
prize commissioners. Id. 9,477.] 



Case ]Sro. 9,476. 

The MERRIMAC. 

[Blatehf, Pr. Cas. 584; i 6 Leg. & Ins. Rep. 59.] 

District Court, S. D. New York. Jan., 1864. 

Prize—Arm BD Vessel Assisting— To Whom 
Prize Belongs— Distribotiok. 

1. The proceeds of property captured as prize 
of war belong exclusively to the government, 
and can be distributed or allotted only according 
to direct and positive authority of law. 

2. Under the acts of March 25, 1862, and July 
17, 1862 (12 Stat. 375. § 4, and Id. 607, § 6), an 
armed merchant vessel, not in the service of, and 
having no commission from, the United States, 
although she is present at the capture of a prize 
and co-operates therein, is not entitled to share 
in the proceeds. 

In admiralty. 

BETTS, District Judge. The Merrimae was 
captured at sea by the United States vessel 
of war Iroquois, and was condemned in this 
court as lawful prize. [Case No. 9,475.] The 
merchant steamer Eagle interfered actively, 
and probably serviceably, in intercepting and 
delaying the prize in her endeavor to evade 
a blockade port of the enemy, and escape 
from the Iroquois while in chase of her. On 
the reference to the prize commissioners, un- 
der the decree of condemnation, to report the 
proper distribution of the prize proceeds 
among the capturing vessels, the master of 
the steamer Eagle interposed a claim on her 
behalf that she should be decreed entitled 
to share, as one of the captors, in that dis- 
tribution, but stated that his ship had no 
commission from the government. That ap- 
plication was opposed on the part of the 
Iroquois, on the ground that the Iroquois was 
the only .public ship of the United States 
present or within signal distance at the time 

1 [Reported by Samuel Blatchford, Esq.] 
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of the capture, and tlie prize commissioners 
so reported the fact to be; and furthermore 
reported, that the capture was made by the 
Iroquois, and that the armed merchant steam- 
er Eagle was present at the capture, and co- 
operated therein. 

Under the laws of the United States, the 
proceeds of property captured as prize of 
war belong exclusively to the government, 
and can be distributed or allotted only accord- 
ing to direct and positive authority of law. 
Act March 25, 1862 (12 Stat. 375, § 4); 
Act July 17, 1862 (12 Stat, 607, § 6). The 
statute law names the public ships and ai-m- 
ed vessels in the service of the United States 
as exclusively entitled to share in the dis- 
tribution of prize money. The power of the 
courts under our laws is, accordingly, limited 
to that special method of allowance. It is 
the fundamental doctrine of all governments 
that the title to prize property vests in the 
nation, although the modes of exercising or 
enjoying that dominion may be widely vari- 
ous. The Blsebe, 5 C. Rob. Adm. 173. 

The rule as to sharing in prize captures is 
of broader range under the English law than 
under the American. The prize is there re- 
garded as belonging, in a larger sense, to 
the admiralty or to the crown, as representing 
the right of the admiralty, and the distribu- 
tion of its proceeds, as subject to the in- 
stmctions of the admiralty or the crown, and 
as not depending entirely on statutory en- 
actments. The numerous cases in the Eng- 
lish courts, cited and commented on by the 
counsel for the Eagle, on the hearing, are 
all within that general principle. According- 
ly, whatever may be the intrinsic importance 
of the service rendered by the Eagle in this 
capture, or the gallantry or hazard accom- 
panying ?ts performance, the court is not 
empowered to consider any other question 
than the legal right of the vessel to demand 
a compensation to herself out of the prize 
fund. 

It is clear that right is not given by any 
statute or other authoritative public grant. 
It must, therefore, be denied by the court. 

Decree accordingly. 

[The case came again before the court on the 
question of costs taxable to prize commission- 
ers. Case No. 9,477.] 



Case ]Sro. 9,477. 

The MERRIMAC. 

[Blatchf. Pr. Cas. 585.] i 

District Court, S. D. New York. Jan., 1864. 

Prize— CoMiiissioxERS — Costs— Compexsatiox — 
Custody Fees. 

1. The question of the costs taxable to the 
prize commissioners considered. 

2. The act of March 25, 1862 (12 Stat. 374), 
discussed as to the compensation provided by it 
for the prize commissioners. 

1 [Reported by Samuel Blatchford, Esq.] 



3. The tariff of allowances to the prize com- 
missioners, prescribed by the court under that 
act, explained. 

4. The act of July 17, 1862 (12 Stat 608), re- 
stricting the compensation to each prize com- 
missioner to $3,000 per year, discussed. 

5. The difficulty of carrying out the statutory 
provisions as to the compensation of the prize 
commissioners set forth. 

6. A prize commissioner cannot have taxed to 
him custody fees in respect of a vessel. 

7. Custody fees to a prize commissioner, in 
respect of a cargo, are a personal allowance to 
him for an individual trust executed by him. 
No third person is authorized to assume such 
custody, and a charge by a prize commissioner 
of such fees, where his possession of the cargo 
was merely constructive, and not pei-sonal, will 
not be allowed. 

8. The court refused to allow to a prize com- 
missioner a charge of one per cent, on the pro- 
ceeds of a vessel and cargo, as custody fees, for 
holding them in possession less than thii*ty days, 
and until they came into the custody of the mar- 
shal, on a warrant ot arrest. 



BETTS, District Judge. A list of Items- 
for allowance or taxation in this cause was 
submitted to the court by one of the prize 
commissioners in November last. It was au- 
thenticated by the deposition of the com- 
missioner, in the usual form required for the 
allowance of the particulars charged. The 
bill amounts to §2,184.81, and is thus veri- 
fied: "Henry H. Elliott, being duly sworn,, 
says that the foregoing biU is true and cor- 
rect according to the best of his knowledge,, 
information, and belief; that the charge of 
?2,184.81, above mentioned, is not more than 
a just and suitable compensation for his 
services in this cause, as he verily believes. 
Sworn November 30, 1863." To the bill was 
also appended a consent in writing, signed 
by the United States district attorney, and 
also by ilessrs. Sandford and Woodruff, 
Messrs. Owen, Gray & Owen, and Mr. Dono- 
hue, proctors, representing various captors 
in the suit, that the bill be tased at that 
sum. But there is no evidence ojffiered prov- 
ing that special services of any description 
were rendered, or liabilities incurred, by 
the commissioner, in consequence of the cus- 
tody of the cargo. One item charged in the 
bill was of this tenor, the whole being in 
print, except the sums and the times of the 
services, which were filled in in writing: 
"Custody fees for taking and holding the 
prize property until it passed into the charge 
of the marshall, being less than thirty days, 
the same fees as are allowed by law to him 
for custody fees, viz., one per cent on $202,- 
741.16; the gi-oss proceeds thereof, $2,027.- 
41." The court returned the bill to the 
commissioner for further explication of the 
grounds upon which the item was charged,, 
particularly inquiring what period of cus- 
tody or actual keeping of the cargo was 
covered by it. The evidence presented in 
support of the item in that respect consists 
of t]ie affidavit of John Perry, an employe 
of the pi'ize commissioners. He testifies 
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"tliat, in the employmeut of the prize com- 
missioners, he went on board the above 
prize vessel when she was brought into this 
port, with a steamboat chartered for that 
purpose; tliat the prize was lying in But- 
termilk Channel; that he found her cargo 
in a very bad condition, and very much 
scattered about over the vessel; that he 
took charge of the cargo, and took the ves- 
sel into the Atlantic docks, under the or- 
ders of the prize commissioner; that, on 
reaching the docks, she was boarded by the 
commissioner, and her hatches and cargo 
duly secured and sealed; that he remained 
on board and kept the vessel and cargo in 
custody, on bfehalf of the prize commission- 
ers, for two days steadily, and thereafter 
was on board from time to time; that night 
watchmen were placed and retained on 
board by the commissioners during his ab- 
sence, until the vessel was duly delivered 
into the custody of the marshal; that, un- 
der the orders of the commissioners, he took 
an accurate inventory, at the time, of all the 
loose and exposed cargo, and reported it to 
them; that, when he took charge of the 
cargo, it was exposed to pilfering and loss; 
and that the charge and custody of the cargo, 
by the commissioners, was necessary for its 
protection and safety." In the commission- 
er's bill of costs no special charges are en- 
tered for the services and disbursements 
spoken of by this witness, but a general 
charge, in print, of ?25, is made in the bill, 
independent of the item of §2,027.41 par- 
ticularly in question on this taxation, in the 
following terms: "Proceeding to the steam- 
er, and taking possession of the captured 
property; taking information in reference to 
the situation and condition thereof, and. 
whether bulk- had been broken, &c.; placing 
the seals of the commissionei"s upon the 
hatches, &e,; examining into the safety of 
the property, and attending to the proper 
care and protection thereof, &c." So, also, an 
antecedent item in the bill provides compen- 
sation to the commissioners for the receiving, 
receipting, &c,, of the prize effects and pa- 
pers by them from the prize-master, §5.50. 

The account of proceedings in the initiation 
of the suit in the district attorney's office rep- 
resents that the prize was brought into this 
port July 28, 1863, and states that the libel 
was filed, and process thereon issued, on the 
same day; and the account from the mar- 
shal's office is, that the process was served 
the same day upon the vessel and cargo. This 
discrepancy, no doubt, arises from inaccuracy 
of memoiy in the deponent Perry, who states 
his pei-sonal action and that of the eoQimis- 
sioners regarding the prize, prior to her ar- 
rest by the marshal, from his recollection at 
the time his affidavit was attested to, Decem- 
ber 24, 18U3, which was five months after 
the business in which he took part was trans- 
acted, and who cannot be expected to be as 
exact and reliable as to time as official en- 



tries or files. The court must, accordingly, re- 
gard the claim for compensation charged in 
the main item in question at §2,027.41 as rest- 
ing virtually upon services constructive in 
charaetex-, and not flowing from official acts 
performed by the commissioner personally, 
or any responsibilities imposed upon him in 
the particular which is made the basis of this 
claim. The verification attested to by the 
commissioner, November 30, 1S63, compre- 
hends the whole bill. He says ^'that the 
foregoing bill is true and correct, according 
to the best of his knowledge, information and 
belief; that the charge of §2,184.81, .above 
mentioned, is not more than a just and suit- 
able compensation for his services in the 
cause, as he verily believes." The judgment 
of the commissioner may be proper, that, in 
the aggregate, his compensation for his en- 
tire services in the cause should be rated and 
aUowed at §2,184.81. But that consideration 
cannot be regarded in determining the value 
of the particular items set forth as subjects 
for allowance. Each of them must be passed 
upon on the strength of its individual legality 
or intrinsic worth. 

The consent of the United States attorney, 
and of the proctors for the three other war 
vessels co-operating in the capture of this 
prize, to the allowance of the above bill as 
stated by the commissioner, cannot* justify 
the court in directing an amount to be paid 
to the commissioner out of the prize pro- 
ceeds under the control of the court, which 
is not within the provisions or contemplation 
of the law which places that fund at the dis- 
posal of the court This court has never 
considered that it possessed a rightful authori- 
ty to devote to the officers of the com-t 
moneys arising out of the captures in prize 
proceedfugs, upon any other principle than 
those which govern the judiciary in the ex- 
ercise of fixed directions of law, and with as 
careful an adherence to its spirit as if literal- 
ly declared by congress in a code of specific 
fees. 

Limiting the operation of these general re- 
marks at present to the case of compensation 
of prize commissioners, the following posi- 
tions of law are deemed to exist in the re- 
spect to the reward they are entitled to obtain 
for their services under the adjustment and 
determination of the comrt: The act of con- 
gress of March 25, 1862, is the fii'st specific 
regulation made by positive law for the serv- 
ices and compensation of prize commissioners 
as public officers. The fii'st section of the 
act designates various duties to be performed 
by them; and the third section appoints -the 
method of their compensation. The statute 
is obscure and indefinite in its main features, 
and very difficult of satisfactory interpreta- 
tion and execution. It points out no method 
by which the courts are to ascertain the value 
of the services rendered by these officers, 
none of which are rendered in the face of the 
court, or within its personal knowledge, or 



MERRIMAC (Case No. 9,477; 



[17 Fed. Cas. page 124] 



are of a character likely to fall -withm its 
familiarity, nor does the law indicate what 
limitation, if any, shall be applied to the 
amounts to be awarded. The duties pre- 
scribed are partly legal, partly clerical, part- 
ly mercantile, and in part miscellaneous, and 
appertaining to the skill and experience of 
persons conversant with mercantile and gen- 
eral business tiunsactions, and not supposable 
to be familiar to the individual experience of 
members of courts of justice, or to their pro- 
fessional or official pursuits or habits. The 
statute supplies no assistance to the court by 
a jury, assessors, referees, or other agencies, 
through which a reasonable approximation to 
the measure of "suitable and just compensa- 
tion" called for may be attained. No exist- 
ing course of public employment is known 
which can be recurred to for a precedent or 
ground of proceeding to guide the action of 
the court with any appreciable certainty, par- 
ticularly none which gives countenance to the 
awarding of a compensation to possibly a 
mere day-laborer on a scale adequate to rec- 
ompense a high trust assumed to have been 
performed by a bailee acting in an official 
capacity. 

Immediately on the passage of the act of 
March 25, 1SG2, the court applied itself, with 
the active aid of one of the prize commis- 
sioners, .a lawyer of long experience and high 
distinction in the profession, to searching for 
precedents in books of practice, and to gath- 
ering the usages of the government in the 
allowances made under its authority to its 
employes for services of a similar character 
and nature, with a view to frame a scheme of 
compensation which might comport with and 
carry into effect the enactments of the law. 
The main purpose was to adopt a tariff of 
allowances for the particular services im- 
posed upon the commissioners, which should 
be commensurate with what was anticipated 
would be their probable character and value, 
and should keep in view a restriction of the 
allowance, in the aggregate, to five thousand 
or six thousand dollars per annum. Congress 
had evinced, by long-continued legislation, its 
pm-pose to restrict the compensation of its 
officers discharging the highest civil and judi- 
cial functions within this district to rewards 
not exceeding in gross the sum of ?6,000 year- 
ly; such as the justices of the supreme and 
circuit courts, the subtreasurer, the collector, 
the postmaster, the naval officer, the United 
States attorney, the marshal, &c.; whilst oth- 
er officers, charged with multifarious and re- 
sponsible trusts, and frequently guaranteed 
by heavy pecuniary sureties, were remunerat- 
ed for services, not dissimilar in character 
from those esgpected from the prize commis- 
sioners, with less than §4,000 per year; such 
as the judge of the district court, the clerks 
of the circuit and district courts, and all 
the subaltern officers of every other depart- 
ment of public service, military, naval, and 
financial; the tenure of most of such offices 
being, like that of the prize commissioners, 



at the discretion of the appointing power. 
In preparing the scheme of costs or compensa- 
tion for the prize commissioners, the comt 
was anxious to designate, with positiveness, 
the specific amount of allowance for each 
item of service, where it could be determined, 
from statutory appointments or well estab- 
lished usages, for like sei*vices in other situa- 
tions under the government; and where such 
method could not be pursued, then to have 
the allowances claimed left to the judgment 
of the court upon specific evidence as to the 
quantum meruit, submitted for its guidance 
on taxation. The question arising on the 
present taxation is of the latter order. It 
was yet to be ascertained, from actual prac- 
tice, whether the duties of the prize com- 
missioners would be adequately paid by mod- 
erate additions to the stated fees appointed 
in the schedule arranged by the court, or 
whether, from year to year, the discretionary 
allowances reserved for special items must be 
varied so as to secure about the proposed 
compensation of five to six thousand dollars 
yearly, above necessaiy disbursements. The 
opportunity to meet that result substantially 
was expected to be obtained principally by 
the adoption of the provisions for unfilled 
blanks, one of which is now the subject of 
consideration. A provision of that kind had 
existed in the stated admh-alty rules of this 
court since 1828. It was derived from a 
prior authority given by statute (1 Stat. 277, 
§ 4). and was continued as a usage of the 
court of admiralty, in respect to the compen- 
sation of the marshal for the custody of seized 
goods, after the enactment ceased to be in 
force as to vessels and goods (Dist. Ct. Rules 
49-51). All these allowances are subject 
to discretionary alteration by the court. Rule 
52. But, independent of that qualification to 
the claim to this enhanced mode and i-ate of 
compensation, in prize proceedings, under the 
admu'alty rules, the discretion which the court 
might exercise under section 3 of the act of 
March 25, 1862, is regarded as inhibited or 
limited by the act of July 17, 1862 (12 Stat. 
608), which prohibits the annual salaries of 
prize commissioners being so increased, in 
any way, as to exceed, in the aggregate, the 
sum of three thousand dollars. Since the 
act of July, 1862, no amoimt of merit, or 
even losses, proved to have attended the per- 
formance of their duties by the prize commis- 
sioners, can authorize the court to enlarge 
their yearly emoluments above §3,000. The 
court is clothed with no power, by either act, 
to adjust that salary or maximum allowance, 
pro rata, upon prizes placed in the keeping of 
the commissioners during any other period 
than the particular year in which the serv- 
ices charged for were performed; and that, 
frequently, cannot be practically fulfilled by 
the court. Instances now exist In which 
cases of the condemnation of prizes in this 
court In the early stages of the war stand at 
this time undecided by the courts of appeal, 
and no execution can go from this court to 
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mate out of other prizes the sum adjudged 
to the commissioners for their services in 
those cases. Nor, however ample to that end 
the proceeds of prize property captured and 
condemned, within a year may be, in their 
general amount, can execution out of this 
court touch any portion of the fund, except 
that made out of the individual vessel in re- 
spect to which the services represented by 
the execution were rendered. So long as the 
captured prize proceeds exist, they must be 
made to contribute their proportion to this= 
salary lien; and the demand cannot be law- 
fully attached to other prize proceeds held 
by the court. This state of facts leaves the 
court no means of fulfilling the direction of 
the two acts of March and July, 1862, but 
by ah effort to compute conjecturally whether 
the current services of a commissioner, rated 
according to the tariff first adopted by the 
court, will amount to the sum of §3,000 for a 
particular year, which can alone be paid to 
him for his services during that year. 

The court has not ofiicially before it a re- 
turn, in numbers, of the prizes seized and 
prosecuted to conviction, from July 17, 1S62, 
to the close of the year directly succeeding, 
but a note taken* from entries in one of the 
offices of the court shows that eighty-four ar- 
rests and condemnations were prosecuted 
during that period in this court. Evidence 
can be easily furnished from the papers in 
the respective causes, showing the exact 
amount of costs estimated in those suits; but 
it is assumed that the sum taxable against 
these eighty-four cases will average all of 
$100 in each case for the services of the prize 
commissioners, deeming both commissioners 
to be actually engaged in performing their 
duties. That will give $8,400 per year, which 
will be an excess of $2,400 above the legal 
compensation payable to the two, subject, of 
course, as is specified in the taxation, to the 
limitations prescribed by statute in the pay- 
ment thereof. In the present case, however, 
it is to be observed, that only one of the com- 
missioners presents, as claimant, a bill of 
services to be taxed. He cannot ask to have 
adjudged to him over §3,000 for a year. That 
is to be provided for out of pro rata assess- 
ments upon each of the 84 cases; and, in 
strictness, if the court could have made 
known to it the services performed in all of 
those suits, each case would be assessed, upon 
like items, exactly the same charges, up to a 
complement, from the whole, to the amount 
of $3,000, and nothing over that sum. Then, 
in this case of the Merrimac, the entire taxa- 
tion to be levied for this bill would not, in all 
reasonable probability, suipass fifty or one 
hundred dollars. The terms of the two acts 
of March and July, 1862, do not supply the 
court the means to effectuate that intent of 
the law, by bringing together the proceeds of 
captures for any particular year and allot- 
ting them to diseha/ge the assessment. That 
can be done only by the navy department. 
• But, by the statute, each vessel is exempt 



from liability for this class of services, ex- 
cept for the year in which the services were 
actually performed in relation to her. It is 
to be further noted that the prize commis- 
sioners are not created accounting officers to 
the treasury for surpluses of moneys paid 
over- to them under orders of the court; and 
that the government possesses no remedy 
against them for excesses paid to them, if 
such exist, other than through personal ac- 
tions therefor, as multifarious as the prizes 
from which the surplus payments are de- 
rived. The court, in administering these 
complex enactments, in the spirit of justice 
and equity, will, accordingly, be actuated by 
wo prominent consideratioijs: First, to so 
adjust the assessments imposed upon the 
prizes for the payment of the prize commis- 
sioners as to fairly cover the salai*ies of the 
persons performing the duties of those offices 
whenever the amount subject to taxation is 
reasonably sufficient to that end; and, sec- 
ond, to avoid, with equal care, withdrawing 
from the beneficiaries to whom prize pro- 
ceeds ai'e devoted by law, after payment of 
the legal costs, moneys hot lawfuUy payable 
to any officers of court The court cannot, 
in principle, regard the government as any 
more empowered to divert such surpluses 
from their lawful destination to other uses, 
than the court or its officers are to misap- 
priate the moneys under their special charge. 
In review of all the legal and equitable 
considerations applicable to the particular 
item of taxation in question,— the charge of 
one per cent, commission on $202,741.16, the 
aggregate amount of the proceeds of the 
prize vessel and cargo in this suit, resulting 
in a charge of fees or compensation, as above 
stated, of $2,027.41,-1 observe: 1. The value 
of the steamer, $65,000, does- not fall within 
the contemplation of the admiralty rule re- 
specting "custody fees." That rule relates to 
goods or personal effects solely; and the 
value of the ship must necessarily be Ex- 
cluded from the charge. "With regard to the 
cargo, it is not proved that extra labor or ex- 
pense was imposed upon tiie officer by its 
custody, as it was all retained on board the 
vessel. 2. Custody fees on the cargo, ($137,- 
741.16) are, in their nature, a personal al- 
lowance to the bailee, for an individual trust 
executed by him. The reading of the rule 
denotes that it contemplates the fulfilment 
of a special confidence imposed by the court 
upon an official person, intermediate the in- 
terposition of another official, the marshal, 
by a superseding authority. No third pex*- 
son is authorized to assume such custody. 
He must be the official, individually. The 
judge of the district receives the prize from 
the captors, under the directions of the prize 
law, and he only can designate the person 
who is to take into manual possession prior 
to its seizure by due process of law. The 
prize master has no authority to put the 
prize into the custody of a servant of a com- 
missioner. His delivery must be an actual 
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one to the lawful substitute of the judge. 
The custody of the goods or cargo must pass 
in reality from the prize master to the com- 
missioner, to constitute a legal delivery to 
the latter, and must be receipted for by 
him. The rule giyes no compensation to the 
commissioner for the acts and doings of his 
servants or employes, independent of his 
special directions and supei'vision, so as to 
constitute the act personal by the officer. It 
is obvious that the rule contemplates a pos- 
session of the seized property purely official, 
and of the shortest duration practicable, un- 
til it is put under the guardianship of legal 
process. The allowances named are subject 
to variation, for cause adjudged by the court, 
in order to keep the compensation in reason- 
able correspondence with the labor and re- 
sponsibility incurred. 

The proofs in this case show that the com- 
missioner had a mere constructive posses- 
sion of the cargo, no further, and for no 
other purpose, than that which is provided 
for under the standing charge allowed for 
■"taking possession of it, with the papers, and 
placing his seal upon the hatches," &e. The 
affidavit given by Perry, the employe of the 
commissioner, in the first instance, proved no 
personal services performed by the commis- 
sioner in respect to the custody of the cargo. 
A supplementary dejwsition made by him on 
the 7th of January, 1864, and a deposition 
made by Prize Commissioner Eagle, on the 
Sth of January, evidently under a misappre- 
hension of dates, state that the commis- 
sioners had possession of this cargo, and 
performed acts for its safekeeping, previous 
to its being arrested by the marshal. This 
statement, however, if accepted ,as further 
proof, does not show that this was extra du- 
ty, entitled to a special compensation, under 
the principles adopted by the court in the 
above decisions. But Commissioner Eagle 
and Mr. Perry are, both of them, in error in 
supposing that they were in possession of 
the prize on the first of July. It appears, 
from the records and proofs in the cause, 
that the vessel was captured off "Wilming- 
ton, Noi-th Carolina, July 24, and was brought 
into this port July 28, and was arrested and 
taken into actual custody, upon the process 
of attachment, on the same day, by the mar- 
shal. 

I cannot, upon the evidence before me, re- 
gard the commissioner as entitled to have 
taxed any part of the item charged for "cus- 
tody fees," amounting to $2,027.41. If ap- 
plication is made to permit further proofs to 
be given foi-mally by the commissioner in 
support of that item, such privilege will be 
allowed, under a like power to any other 
party interested in the funds, to offer coun- 
tei-acting proofs; and evidence will also be 
allowed to be given by any party in inter- 
est, tending to dgtermine whether it be nec- 
essary and lawful, for the satisfaction of salr 
ary due the commissioner for the year fol- 
lowing the custody of this prize, that any 
portion of the item in question, or of other 



sui-plus cominissions remaining in court, be 
appropriated to satisfy such arrearage. In 
case such power and necessity exist, it, 
doubtless, is within the competency of the 
court to rate such a proportionate allowance 
toward such deficiency as may, under all the 
considerations, be found to be reasonably 
proper for that purpose. 

In an-anging the tariff of charges, the 
court took into consideration the probability 
that the prosecutions, on the success of 
which the compensation of these officei-s is 
dependent, would occasionally be defeated, 
or fail to yield proceeds adequate to their 
satisfaction; and, accordingly, the estimates 
were framed with a view to meet such de- 
ficiencies. Moreover, the bills up to July 17, 
1862, were allowed in contemplation of the 
payment of $6,000 per annum to each com- 
missioner. Since the passage of the act of 
limitation of that date, the prospective as- 
sessment on prize proceeds should be dimin- 
ished accordingly whenever the court is sat- 
isfied that the confiscation may be carried 
into effect, so as to secure their compensa- 
tion to the commissioners upon a lesser rate 
of allowance out of the fund. 

[For other cases concerninpr the Merrimac, 
see Cases Nos. 9,47o and 9,476.] 
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The MEKRIMAC. 

[2 Sawy. 586; 6 Chi. Leg. News, 248.] i 

District Court, D. Oregon. March 31, 1874. 

Towage — Custom — Tow-Line — At Whose Risk — 
Negltgesge— Duties— Collision Be- 
tween Tug and Tow. 

1. H. agreed with W. to tow his scow from 
Astoria to Cape Disappointment for twenty 
dollars, without mentioning which should fur- 
nish tne tow-line: Sdd, that in the absence of 
any usage or understanding to the contrary, the 
tug was bound to furnish the tow-line as a part 
of the necessary means to perform the towage, 
as undertaken. 

2. Where evidence was offered by H. to prove 
a custom to the effect that the tow was bound 
to furnish the tow-line in such cases: Held, that 
it was not sufficient, and that the master of tlie 
tow could not be affected by it, if established, 
unless knowledge of it was brought home to him. 

3. Where a man on the tow furnished a line 
to the tug at the request of the master of the 
latter, but stated at the time that hedidnotthink 
it sufficient to tow with; Quere, should the line 
be considered as furnished by the tow, and at 
her risk, or otherwise. 

4. The contract to tow the scow and her cargo 
from Astoria to the cape was one of the hire of 
the carriage or transportation of the same for a 
compensation, and was, therefore, a bailment of 
the kind denominated "Locatio operis merciura 
vehendarum," in which the master of the tug 
was bailee, and responsible for ordinary skill 
and diligence. 

[Cited in Ye Seng Co. v. Corbitt, 9 Fed. 428.] 

5. The tug M. left Astoria with the scow J. 
F. in tow, two hundred feet astern, on the last 
of the ebb tide, for Cape Disappointment, and 

1 [Reported by L. S. B. Sawyer, Esq.. and here 
reprinted by permission. 6 Chi. Leg. News, 
248, gives only a partial report.] 
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met the flood tide and south-west wind abreast 
of Sand Island, as might have been reasonably 
expected, where such tide and wind always 
make a rough sea, and in attempting to tow said 
scow against the same, the tow-line of the tow 
and also of the tug parted, and the scow went 
■on Chinook spit and was lost: Hdd, that the tug 
did not exercise ordinary skill and diligence in 
iin(?ertaking the voyage on the last of the ebb 
tide, or in attempting to tow the scow against 
the flood tide and wind; and therefore is re- 
sponsible for the consequent loss of the same. 
[Cited in The M. J. Cummings, 18 Fed. 183.] 

6. Under the circumstances of the employ- 
ment, with the exception of steering the tow, 
working her pump, and handling her end of the 
tow-line, the tug is responsible for the naviga- 
tion of both vessels; and her duties were those 
-of a private carrier for hire, just as much as if 
she had had her upon her own deck instead of 
astern, at the end of a tow-line. 

[Cited in The Chickasaw, 38 Fed. 361.] 

7. Where a tug neglige^tly ijlaces a tow in a 
peril from which she is lost, it is no excuse that 
the tow might have been saved, but for a mis- 
take of or want of skill in the crew of the lat- 
ter, in bending a tow-line in a dangerous emer- 
gency, or the want of extraordinary ground 
tackle. 

S. Where a tow has parted from the tug and 
Sone adrift, and is in great peril, and the lat- 
ter, at the request of the crew of the former, 
attempts to take- them off, and in so doing col- 
lides with the tow and sinks her, the tug is not 
responsible for the consequences of such colli- 
sion, unless it was intentional or the result of 
gross negligence. 

[Cited in The Allegiance, Case No. 207.] 

In admiralty. 

John A. Woodward and H. H. Northrup, 
lor libellants. 

William Strong and Joseph N. Dolph, for 
respondent. 

DEADY, District Judge. This suit is 
"brought to recover $2,500 damages sustained 
Tjy the libellant in the loss of the John Fran- 
■cl& and her cargo of eighty cords of ash 
wood, through the negligence of the tug 
Merrimac, while engaged in towing said 
John Ifraneis from Astoria to Cape Disap- 
pointment, on September 9, 1873. 

The vessel lost was a "schooner scow," of 
ninety-five and one-half tons burden, one 
hundred and twenty feet in length, twenty- 
"One feet in breadth,- and four and one half 
feet in depth, Tvith two masts and a rudder 
4ind steering gear; she -was decked over, 
fore and aft, carried an anchor weighing two 
liundred and eighty pounds, with thirty to 
forty fathoms of chain; she was built in 
1866 for the wood and hay trade on the 
'Columbia river, at a cost of $4,500. Some 
time in 1872, libellant bought her for ?1,100, 
and afterward put ?800 worth of repairs, rig- 
ging and sails upon her. 

The Merrimac is a single engine-propeller, 
of fifty or sixty horse power, and forty-eight 
■tons burden, and has been engaged for some 
years in towing on the Columbia river, and 
over the bar to and from the sea. About 
September 1, 1873, the libellant met the mas- 
ter of the Merrimac, Richard Hobson, of 
JPortland, where conversation was had be- 
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tween them, to the effect that the former 
expected to be at Astoria in a few days with 
his scow, bound for Cape Disappointment, 
when he would want a tug and that the 
latter would be ready to tow him over. 

Early in the morning of the ninth the 
John Francis arrived at Astoria from the 
mouth of the Sandy, in tow of the libellant's 
little steamboat, the Wasp. The Merrimac 
having heard the previous evening that the 
scow was on the way, came over to Astoria 
from Cementville in the night to meet her. 

Here the libellant and the master of the 
tug met and made a contract, whereby tne 
latter agreed to tow the scow over to the 
cape for twenty dollars, nothing being said 
as to who was to furnish the tow-line. This 
was about eight o'clock, and near the last of 
the ebb tide. The master of the tug direct- 
ed the libellant to have the anchor of the 
scow lifted, and let her drift out from the 
wharf, and he would come around with the 
tug and take her in tow, and in the mean- 
time the libellant was to take the Wasp in 
near shore and secure her and come off to 
the scow in his skiff. 

The tug came alongside of the scow, and 
asked libellant's brother, who was the only 
person on board, to give him the line that 
was lying on the forward part of the scow, 
which he did. The tug then steamed along 
slowly, with the scow astern, for nearly a 
mile, when the libellant and another brother 
came on board the tow, and the tug steamed 
away at the rate of four or five knots an 
hour. 

The distance from Astoria to the cape is 
about fifteen miles. Abreast of Sand Island, 
and about four miles from tlie cape they met 
the fiood tide and wind from the southwest. 
At this point the sea is always rough during 
the flood tide. The wind and tide being on 
the tow's quarters, she began drifting to 
leeward, when the tug turned up to the 
tide, and the strain or surge parted the line 
some feet outside of the scow. Tlie tug 
then backed up and gave the tow her line, 
which very soon parted short off some fif- 
teen or twenty feet from the scow. There- 
upon the tug gave the tow the long end of 
her line, and directed it to be bent on to 
the long end of the tow's line, which was 
done; but the knot slipped while being 
drawn through the water, and the line part- 
ed before it was drawn taut. By this time 
the scow had drifted within one hundred 
feet of Chinook spit, and the master of the 
tug directed the tow to drop her anchor, 
which was done, in about three fathoms of 
water, with twenty-five fathoms of chain. 
This was near the first black buoy. The 
scow, under the force of the wind and tide, 
dragged her anchor slowly in the direction 
of the spit, and the men on her called to the 
tow to come and take them off. The tug 
backed up to windward and alongside the 
scow, but as she reversed her engine to go 
ahead, it caught on the center for a moment. 
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and slie drifted closer to the tow- As slie 
passed the bow of the scow a swell caught 
her, and carried her across it, where her 
propeller got fonl in the anchor chain, until 
it was paid out further, when she got away. 
During this time the guard of the tug struck 
the bow of the scow at one corner, and 
broke it down, so that the sea poured in and 
filled her in a few moments, whereupon the 
crew of the tow ran aft, slumped into their 
skiff and got on board. the tug, which was 
distant some two hundred yards waiting for 
them. 

The tug proceeded to the cape and re- 
turned at ebb tide, but the scow had drifted 
so far into the breakers that it was not con- 
sidered safe to go to her with the tug. By 
the next morning at ten o'clock her bow was 
pulled out of her with the fastening of the 
anchor chain, and she went on to the spit, 
and was lost. The cargo of wood floated out 
as soon as she filled, and was lost. 

The line taken from the tow was a four- 
and-a-half-inch line, about forty fathoms in 
length, and apparently in good condition. 
Henry "Wilson, who gave it to the tug, tes- 
tifies that the Merrimae came alongside, and 
Hobson asked him if the line lying forward 
on the tow "was strong enough for a tow- 
line." He answered, "I do not know; I 
do not believe she is;" when Hobson sang 
out, "Heave that line, and not stand there to 
look at it." 

Hobson testifies: I asked Wilson "if that 
was the line he was going to tow with?" 
"What he said in reply "I do not recollect." 
I then ordered him "to give us the line 
quick before we drifted away." 

Ingalls, who took the line from the tow, 
testifies: "AVe went alongside, and asked if 
they had a line, and they began to hunt 
one up. They said they had one, and I took 
the line myself, and made it fast to the 
bitts." 

J. "W. Bloomfield, a passenger on the tug, 
and the person to whom the wood was sold 
to arrive at the cape, testified that "Hobson 
asked one of the men on the scow whether 
he had a good line. The man said he did 
not know whether the line was good or not. 
I think the man was Wilson's brother. Hob- 
son said, 'Hurry and give us the line any- 
way.' " 

Upon this testimony, I conclude that the 
transaction of taking the line from the tow 
took place substantially as stated by Henry 
Wilson. 

The line of the Jlerrimac was a four-and- 
three-quarter-ineh Manilla rope of about forty 
fatlioms in length. It had been spliced, and 
subjected to severe strain in towing rafts of 
saw-logs. 

Either of them were probably sufficient to 
tow the scow in smooth water, or with the 
tide, but not against the flood-tide, between 
Sand Island and Chinook spit, as the fact of 
their parting as they did abundantly proves. 
In this case the result is a safe criterion by 



which to judge of the sufficiency of the lines. 
The Webb, 14 Wall. [81 U- S.] 414. 

The contract being silent as to who should 
furnish the tow-line, the respondent alleged 
and gave evidence tending to prove that there 
was a custom at the mouth of the Columbia 
river that in such cases the tow should fur- 
nish the line. The evidence in support of the 
usage is weak— comes mainly from witnesses 
who are interested in tugs— and, in my judg- 
ment, faUs far short of establishing any such 
custom. The most that can be claimed for it 
is, that it establishes a usage in the case of 
sea-going vessels, particularly when being 
towed astern, that the tow shall furnish the 
line or pay the tug extra for furnishing it, but 
in the case of scows and the like, that the 
tow shall furnish the line if she has one, but 
if not, the tug shaU furnish it without extra 
charge. Besides, it is clear that no usage up- 
on the subject was known to the libellant, 
and before he can be affected by a custom so 
recent and local as this is clainied to be, 
knowledge of it must be brought home to 
him. 2 T. Pars. Cent. 57. 

My impression is, that the undertaking to 
tow the scow from Astoria to the cape bound 
the respondent to furnish the necessary 
means to do the seiTice with, and in the ab- 
sence of any custom or understanding to the 
contrary, to furnish a sufiicient tow-line as a 
part of such means. But the tow did furnish 
the line, and I think the tug ought not to be 
held responsible for its sufficiency, unless it 
appears there was some understanding that 
it was to be used at the risk of the latter. If 
the master of the tug called for the tow's 
line, and it was given and used without any- 
thing further being said or done by either 
party, the reasonable inference would be that 
the parties understood the contract as re- 
quiring the tow to furnish the line, or that 
they thereby modified or supplemented it to 
that effect. But in this case the man on the 
tow, in giving the line, also said he did not 
thiiik it was sufiicient, and there is reason 
for holding that, if the master of the tug 
took the line, notwithstanding this opinion, 
he took it upon his own judgment and risk. 
He testifies that he thought the line was suffi- 
cient. Still, when the master of the tow 
came on board, he made no objection to the 
use of the line, and manifestly did not think 
it insufficient. Upon the whole, it is not 
clear to my mind whether the circumstances 
under which the line was given and taken 
from the tow constitute an implied agree- 
ment that it was to be used as the line of the 
tow, and at her risk, or otherwise. As the 
case may be satisfactorily disposed of upon 
another ground, it is not necessai-y to defi- 
nitely decide this question. 

The contract to tow the scow and her cargo 
from Astoria to the cape was one of the hire 
of the carriage or transportation of the same 
for a compensation, and w^as therefore a bail- 
ment of the kind denominated locatio operis 
mereium vehendarum. The services of the 
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tug, and lier master and crew, were hired by 
tlie libellant for that purpose. This consti- 
tuted the libellant the bailor, and the respond- 
ent the bailee, of the scow and her cargo. 
Story, Bailm. § 370; Edw. Bailm. 338- 

This is a bailment which is beneficial to 
both parties, and the bailee is responsible for 
ordinary sMU and diligence. Edw. Bailm. 
371; Story, Bailm. 457. But he is not a com- 
mon carrier, and may contract for a more re- 
sti-icted liability than the law imposes upon 
him. Alexander v. Greene, 3 Hill, 19; The 
Webb, 14 Wall. [81 U. S.] 414. Counsel for 
respondent insists that this hiring did not 
amount to a bailment of any kind, and in sup- 
port of this proposition, cites a dictum of 
Bronson, J., in Wells v. Steam Nav. Co., 2 
Const [2 N. y.] 208, to that effect It was de- 
cided in that case that the proprietor of a 
tow-boat was not a common carrier, as to the 
boat towed, but the dictum that such pro- 
rietor was not a bailee, and that the titinsac- 
tion was not a bailment, is in direct opposi- 
tion to the language of all the authorities, as 
well as that of the learned judge elsewhere 
in the same opinion, and in Alexander v. 
Greene, supra. 

The master of the tug being a bailee for 
hire, and as such responsible for ordinary 
skill and diligence in the performance of his 
contract, what was his duty in the premises? 
Impliedly he undertook to furnish a tug, 
properly equipped, and of sufficient capacity 
and power to take the scow to the cape, and 
for the exercise of ordinary skill and pru- 
dence in selecting the proper time to make 
the voyage, with reference to the craft to be 
towed, and the wind and tide, or other ordi- 
nary peculiarities of the navigation, and in 
the conduct of the enterprise in the case of 
any unlooked for or extraordinary emergency- 

Of course the relations between the tug and 
the tow may be modified by express agree- 
ment or the reasonable implication arising 
from the circumstances and nature of the 
employment in a particular case, so as to 
make the tug the mere servant of the tow 
and under its direction. In such a case the 
liability of the tug may be limited to the 
mere point of furnishing a sufficient motive 
power for the tow, while the whole respon- 
sibility as to the time and manner of making 
the voyage or transportation would rest with 
the latter. Sturgis v. Boyer, 24 How. [65 TJ- 
S.] 121. 

In this case the scow being towed astern a 
distance of some two himdred feet with her 
own master and crew aboard, the tug is not 
responsible for the manner in which she was 
steered. It is evident from the circumstances 
that the tow relied upon her own steering 
gear and crew to keep her in the proper place 
in the channel, so far as the course of the 
tug would permit Sproul v. Hemmingway, 
14 Pick. 7. Neither is the tug responsible for 
any injury which may have happened to the 
tow by reason of any defect or deficiency in 
her condition, construction or appointments, 
17FED.0AS. — 9 
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considered as a scow. It was implied in the 
conti-act to tow her, that the John Francis 
was as seaworthy as vessels of her class and 
construction ordinarily are. 

But as to all the other matters involved, or 
to be performed in the undertaking, I think 
the tug is responsible for any lack of ordi- 
nary care or diligence on the part of the re- 
spondent 

The water to be crossed was not an ordi- 
nary one. The peculiar difficulties and dan- 
gers of the voyage were well known to the 
respondent and almost unknown to the libel- 
lant The vessel to be towed was a flat-bot- 
tomed one, with a square head and stem, 
well loaded down with wood. She could be 
towed to the cape on the ebb tide with com- 
parative safety, while it is almost certain 
that she could not be towed against a flood 
tide between Sand Island and Chinook spit. 

Under the circumstances, there was a want 
of ordinary skill and diligence on the part of 
the respondent in leaving Astoria with this 
scow in tow for the cape on the last of the 
ebb tide. He could not expect to carry it 
with him, and must have known that he 
would meet the flood tide and wind at Sand 
Island, where it always made a rough sea 
against which it would be dangerous to tow 
the scow. The Brooklyn [Case No. 1,938]; 
The M. M. Caleb [Id. 9,680]; The Olive 
Baker [Id. 10,489]; The Blanche Page [Id. 1,- 
523]; The M. A. Lennox [Id. 8,987]; The Deer 
[Id. 3,737]. To obviate the force of these 
facts counsel for respondent claims that the 
voyage was delayed half an hour waiting 
for the libellant to join the scow after the 
tug had hitched on to her, and that this was 
the cause of being caught in the flood tide. 

Taking all the circumstances into consid- 
eration, I do not think this proposition is sup- 
ported by the evidence, and if it was, it does 
not justify the respondent in putting the scow 
into the peril, from the effects of which she 
was lost 

The testimony as to the time which elapsed 
between the hitching on to the scow and the 
libellant's joining the latter, varies from fif- 
teen to thirty minutes, and as to the distance 
made in the meantime, from a quarter of a 
mile to a mile. The weight of the evidence 
is, that the time was not to exceed twenty 
minutes, and the distance not more than 
three fourths of a mil6. 

The tug was making four to five knots an 
hour until she met the flood tide, and, had the 
ebb served, she would have made the cape 
in something more "than three hours. The 
evidence is not clear and direct to the fact 
but the reasonable inference from all the cir- 
cumstances is, that the tug did not make 
more than two and a half knots an hour 
against the flood tide. The witnesses all 
agree that the vessels met the flood tide 
abreast of Sand Island, and this is very prob- 
able when it is remembered that they left 
Astoria on the last of the ebb tide— near low 
water. As indicated by the chart, this is. 
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about four miles from the cape. If, then, 
there had been no delay in starting, the tug 
would have met the flood tide in apparently 
the roughest place in the channel— about two 
miles from the cape— and encountered sub- 
stantially all the perils she did, with, in all 
probability, the same results. 

But, for the sake of the argument, admit 
that the loss occurred on account of the delay. 
That does not excuse the respondent. The de- 
lay occurred while the respondent was in com- 
mand and under his direction; and it does 
not appear that the libellant occupied any 
more time in making the Wasp fast and get- 
ting back on to the scow than was necessai*y 
and anticipated, and alloAved for when the 
contract was made. By his undertaking he 
was bound to know whether it was prudent to 
start when; he did or proceed on the voyage 
after the libellant came on board. The libel- 
lant gave no direction in the premises fi-om 
the time the conti-act was made until he call- 
ed to the tug to take them off the scow, and 
assumed no risks save those which the law 
necessarily cast upon him. 

But suppose that the respondent had good 
reason to believe, when he started, that he 
could make the cape without encountering the 
flood tide, still when the fact proved other- 
wise, I think it was his duty, as a prudent 
man, to return to a place of safety and await 
the high tide and smooth water; particularly 
when it is considered that the only tow-lines 
on board were insufficient to draw the scow 
through that sea, even if she could ride it 

"With the exception of steering the tow, 
working her pump and handling her end of 
the tow-line, the tug is responsible for the 
navigation of both vessels. Her duties were 
those of a private carrier of the tow for hire, 
just as much as if she had had her upon her 
own deck instead of astern at the end of a 
tow-line. In Sturgis v. Boyer, 24 How. [65 
U. S.] 122, it was held that "whenever the 
tug, under the charge of her own master and 
crew, and in the usual and ordinary course of 
such an employment, undertakes to transport 
another vessel, which, for the time being, has 
neither her master nor crew on board, from 
one point to another, over waters where such 
accessory motive power is necessary or usual- 
ly employed, she must be held responsible for 
the proper navigation of both vessels." While 
in this case the tow had her master and crew 
on board, yet they had nothing to do with 
the navigation of either vessel except to steer 
the tow in the wake of the tug, to work her 
pump and handle her end of the tow-line. In 
other respects the navigation of the tow was 
as much under the control of the tug as if 
there had been nc one on board of her. The 
master of the tug selected his own time for 
starting, as he said that the scow could not 
be towed over the route except in time of 
smooth water. While they were under weigh 
no communication passed between them, ex- 
cept when the tug backed down to give the 
tow her line. 



Respondent also insists that if the two 
pieces of lines had been properly bent togetli- 
er, the knot would not have slipped and the 
scow might have been saved. Each of these 
lines had just snapped like a mere thread, 
and there is nothing in the evidence or circum- 
stances which makes It even probable that the 
increase in length, caused by fastening tliem 
together, would have made them sufiicient to 
tow the scow against that tide and wind if 
the knot had held. 

The fault alleged is, that the libellant did 
not seize the knot But certainly it could 
not have been expected that when the scow 
was about going into the breakers the libel- 
lant would take time to go after and get some 
smaU cord and deliberately seize this knot. 
Jfothing Qf the kind was directed or suggested 
by the respondent when he gave the order to 
bend the lines together. Apparently the knot 
was well made, but while being drawn 
through and against the water it loosened, 
and as the line became taut, slipped. But 
even a mistake in this matter by the libellant 
would not excuse the tug, which had ah-eady 
negligently brought the scow into this perii. 
The Webb, 14 Wall. [81 U. S.] 417. 

As to what followed after the scow cast 
anchor I do not think it material. It is pos- 
sible that the scow might have ridden safeiy 
at the place she was left by the tug, until 
the turning of the tide, if her anchor had been 
larger and the chain longer. But the peril, 
which resulted in her loss, had ah*eady been 
incurred by the negligence of the respondent. 
The Webb, 14 Wall. [81 U. S.] 417; The Mer- 
rimac. Id, 203; Union S. S. Co. v. New York 
& V. S. S. Co., 24 How. [65 U. S.] 313. The 
libellant was not bound to have provided his 
scow with ground tackle sufficient to hold her 
in such an extraordinary position as tliat In 
nay judgment her ground tackle was sufficient 
for all ordinary emergencies. 

So with the collision that occurred in at- 
tempting to take the libellant and his brothers 
from the tow after the anchor was dropped. 
The responsibility of the tug, under the con- 
tract to tow the scow, was at an end. For 
the time being the undertalcing had been 
abandoned by the tug. In going to the scow, 
at the request of the libellant, the tug was 
employed more as a salvor than otherwise, 
and is not responsible for an Injury to the 
scow caused by a collision imder such circum- 
stances. There is no- doubt but that the col- 
lision occurred, and that the scow was sunk 
and the wood washed away as the immediate 
consequence of it. .But I do not think the tug 
was handled so unskillfuUy or carelessly as to 
make her liable for the consequences. 

In the bill of particulars the scow is char- 
ged at ?1,800, the wood §400, and the furni- 
ture, stores, clothes, etc., at §301. I flnd their 
value as follows: Scow, $1,200; wood, ?280; 
other articles, ?150; making in aU §1,630. The 
wood cost libellant $2,50 a cord, on the bank, 
at Sandy, and he had sold it, to arrive at 
the cape, for §4.50. I have allowed $3.50 per 
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cord for it at Astoria. These are coin valua- 
tions, to whicli I add ten per centum for the 
difference between coin and currency, "which 
nialces it §1,793. 

The libellant, within a day or two of the 
disaster, went out to the wreck and recovered 
the anchor and chain from the sand, and some 
"blocks, ropes and rigging from the hull of 
the scow. Of these he has sold all but the 
rigging for ?73, which he values at §40. Al- 
lowing him one third of this amount for sav- 
ing these things the remainder— §75.33^^ 
must be deducted from the above, which 
leaves the sum for "which the libellant is en- 
titled to a decree, §1,717.60% and the cost of 
suit 
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Case ISTo. 9,479. 

In re MERRIMAN. 

tl8 N. B. R. 411; 44 Conn. 587; 26 Pittsb. Leg. 
J. 120.] 1 

District Court, D. Connecticut Feb., 1878. 

Bankruptcy — Effect of Former Discharge — 

New Promise to Pat— New Creditors 

— Makshalixg Assets. 

1. A discharge by virtue of compliance with 
the terms of a composition in bankruptcy is a 
discharge by operation of law, even as against an 
assenting creditor, and an indebtedness thus 
discharged is a suffident consideration for a 
new and express promise to pay the original 
debt 

2. Where a debtor who had been discharged 
under composition proceedings in bankruptcy, 
gave to one of his creditors who had signed the 
resolution a new note for his old debt and after- 
wards again went into bankruptcy, held, that the 
claim so revived should not be postponed to 
those of the new creditors. 

3. Under section 4972, the district court has 
power only to marshal assets according to priori- 
ties and rijghts which have been created or estab- 
lished by the act itself, or have been created 
by liens placed upon the assets by the act of one 
of the parties, or by operation of law, and has 
no power to discriminate between different 
■classes of debts of the same legal character. 

Appeal from a register in bankruptcy. 

Application of the assignee of the estate of 
Matthew M. aierriman, bankrupt to have the 
proof of a claim by the American National 
Bank expunged. 

J. Hooker and A. D. Smith, for assignee. 
H. G. Robinson and O. B. Gross, for bank. 

SHIPMAN, District Judge. Matthew M. 
Merriman had been duly adjudicated a bank- 
rupt by decree of this court, prior to August 
17th, 1875, and his estate was then in settle- 

1 [Reprinted from 18 N. B. R. 411, by per- 
mission. 26 Pittsb. Leg. J. 120, contains only 
a partial report] 



ment On that day, upon his application, 
an order was passed directing a meeting of 
his creditors to be held on August 30th, 1875, 
to ascertain if they would resolve to accept 
a composition to be proposed by him in satis- 
faction of their respective debts. At said 
meeting he presented a proposition to pay, in 
full satisfaction and discharge of their re- 
spective claims, twenty-'five per centum there- 
of, which payment was to be secured by his 
four equal promissory notes, indorsed by Jo- 
seph Meniman, to be dated on the day of the 
final confirmation of the resolution by the 
court, and payable in three, six, nine, and 
twelve months from the date thereof, with 
interest. The American National Bank had 
duly proved against the estate of said bank- 
rupt his notes to the amount of four thou- 
sand four hundred dollars, indorsed by Joseph 
Merriman. Said resolution was passed at said 
meeting by the requisite majority in number 
and value of the creditors assembled at such 
meeting, and was confirmed by the signatm-es 
thereto of the debtor and of the requisite 
creditors in number and value. The Ameri- 
can National Bank, by their duly constituted 
attorney, expr^sly accepted said proposition 
at the first meeting of creditors, and express- 
ed said acceptance by their signature. At 
the second meeting of creditors, held on Sep- 
tember 11th, 1875, the resolution was found 
by the court to be for the best interest of all 
concerned, and was ordered to be recorded. 
On November 27th, 1875, M. M. Merriman 
gave said bank his three notes, aanounting in 
all to four thousand four hundred dollars, in- 
dorsed by Joseph Merriman, in renewal of 
the pre-existing notes which were due to said 
bank, paid the discount due thereon, and con- 
tinued to renew said notes, making from time 
to time partial payments on the renewals, 
and paying the discounts thereon, until De- 
cember 8th, 1876, when theie was due upon 
the last renewals three thousand one hundred 
and eighty-five dollars, which sum with inter- 
est thereon is still unpaid. Joseph Merriman 
has continued to be the indorser upon each 
set of renewals. The bank received in one 
year after September 11th, 1875, either in 
reduction of the notes, or by way of interest, 
more than the amount which was payable by 
M. M. Merriman by the terms- of the composi- 
tion, but did not receive the same as a pay- 
ment on the composition. No notes in accord- 
ance with the resolution wei-e ever given to or 
demanded by said bank, but the giving of 
said notes was waived by the bank. JoSeph 
Merriman's .indorsement made the ofiginal 
notes and the renewals secure. It was not 
claimed by the assignee that said bank as- 
sented to or signed said resolution under any 
promise or expectation that the debt of four 
thousand four hundred dollars was to be paid 
by the bankrupt. Fraud on the part of ei- 
ther party to the composition was not claim- 
ed. M. M. Meri'iman was again adjudicated 
a bankrupt by decree of this court on Feb- 
i-uary 16th, 1877, and John Hooker, Esq., 
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was subsequently appointed assignee of his 
estate. Said banli has proved against said 
estate the last reneTital notes, amounting to 
three thousand one hundred and eighty-five 
dollars. The assignee objects to the allow- 
ance of this claim upon the ground that the 
notes are without consideration, and that the 
debt which they represent has been legally 
discharged. 

All the questions of law which arise upon 
the foregoing facts were discussed by coun- 
sel, the principal question being, whether an 
express promise made by a bankrupt to a 
creditor to pay the amount of his debt is 
valid, such creditor having theretofore ex- 
pressly assented to a composition made and 
confirmed under the 17th section of the 
amended bankrupt act of June 22, 1874 [18 
Stat. 182], and such composition having been 
substantially carried into effect, and exact 
compliance with its terms having been waiv- 
ed by the creditor. An express promise by 
a debtor to pay a debt which had been, previ- 
ously to such promise, barred by some posi- 
tive statute, or had been discharged by opera- 
tion of law, is binding upon the promisor. 
Cook V. Bradley, 7 Conn. 57; Stafford v. Ba- 
con, 1 Hill, 532. In such cases the moral ob- 
ligation to make payment, although the debt 
has been legally discharged, is a sufficient 
consideration for a new and express prom- 
ise. In order to revive a debt which had 
been discharged by bankruptcy or insolvency 
proceedings, the new promise must be clear, 
distinct and unequivocal. Allen v. Ferguson, 
18 Wall. [85 U. S.] 1. A promise to pay a 
debt which has been voluntarily discharged 
by the creditor, as by accord and satisfac- 
tion, is not legally binding. Performance of 
an agreement of composition inter partes, in 
accordance with the terms of the agreement, 
or legal tender of performance of such agree- 
ment in accordance with its terms, is a dis- 
charge of the debt which has been agreed to 
be compromised, so that the discharged debt 
cannot legally be revived. An agreement of 
composition inter partes becomes an execut- 
ed agreement by full payment on the composi- 
tion, though not in accordance with the terms 
of the agreement, provided compliance with 
the terms is waived by the creditor. 

I forbear to consider the question whether 
the payment within the year to the bank of 
an amount of money equal to the twenty-five 
per cent, and interest, which was payable 
by the resolution, is a satisfaction of the 
agreement, the money not having been paid 
to or received by the bank upon the com- 
position, but upon the antecedent debt, and 
shall assume that, before the last renewal 
notes were given, the debtor had been legally 
discharged by his compliance with the terms 
of the resolution, legal compliance having 
been waived by the creditor. 

The question which was first suggested re- 
solves itself into this: Is a discharge, by per- 
formance of the terms of a bankruptcy com- 
position, a discharge by operation of law, or 



is it a voluntary discharge from the debt 
which was due to a creditor who had express- 
ly assented to the resolution of composition? 
The resolution to accept a composition, and 
the proceedings which result in an assent by 
the requisite number of a-editors, and in the 
recording of the resolution by order of court, 
are proceedings in bankruptcy. They are a 
method of dividing the estate of the bank- 
rupt among his creditors under the control of 
a court of bankruptcy. Payment under a 
composition is one mode of distribution; pay- 
ment of dividends by an assignee is another 
mode. Theoretically, each mode divides the 
whole estate. A discharge by virtue of pay- 
ment of the amount specified in the resolu- 
tion of composition is confessedly a compul- 
sory discharge as to the non-assenting cred- 
itor. The discharge is.ua a cei-tain sense a 
voluntary act of an assenting creditor, be- 
cause it is in his power to give or withhold 
his assent. Assent is a matter of his own 
election, and if the requisite number of cred- 
itors do not assent, the resolution has no ef- 
fect. But the discliarge is also by operation 
of law as to the assenting creditor, because 
the entu-e proceeding is a part of banla-uptcy 
proceedings instituted under authority of a. 
court, and this particular method of division 
of the bankrupt assets has no validity unless 
the court is satisfied that the proposition is 
for the interest of the creditors. The assent 
of the creditors is a means of ascertaining the 
fairness and propriety of the proposed divi- 
sion. The proceeding is not a composition in- 
ter partes, in which proceeding each creditor 
can make his assent or dissent final as to 
himself, but is a statutory composition where- 
in the assent only of a specified number is re- 
quired, subject to a subsequent decree of 
court. The composition is as to the assenting 
creditor both a voluntary act and an act of 
the law, but its efficiency is derived from the 
compulsory power of the law. The differ- 
ences are radical between the nature of a 
composition inter partes and of a bankruptcy 
composition. The root of their differences is 
the fact that the entire proceedings for and 
in a bankmptcy composition are proceedings 
in bankruptcy, and are a part of a system for 
the compulsory division of assets which is 
administered by a court, while a composition 
inter partes derives its validity merely from 
the will of the parties. These differences in- 
duced the supreme court of Massachusetts 
to declare recently that the proceedings for a 
composition under the statute "differ wholly 
in nature and effect from a voluntary com- 
position which binds only those executing it." 
Guild V. Butier, Oct., 1S77 [122 Mass. 498], 
That a discharge by virtue of compliance 
with the terms of a bankruptcy composition 
is a discharge by operation of law, is indicated 
by the effect of such a discharge upon sureties 
or indorsers of the debtor under the cor- 
responding section of the English act of bank- 
ruptcy. 
Proceedings under the 126th section of the 
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English Tjankruptcy act of 1869 are substan- l 
tially similar in character to proceedings un- 
der the section of our bankrupt act in regard 
to composition, A discharge of the principal 
debtor by virtue of an executed agreement 
inter partes is a discharge of his surety, un- 
less such result is expressly avoided by the 
terms of the agreement of composition, but 
a discharge of the principal debtor by virtue 
of a composition under the 126th section of 
the English act is, after some hesitancy on the 
part of courts, and after a contrary decision, 
now deai'Iy held not to be a discharge of the 
surety, although the creditor had expressly 
assented to the tei-ms of the resolution. Ex 
parte Jacobs, 10 Ch, App. 211, overruling 
"Wilson V. Lloyd, L. R. 16 Bq. 60. In the 
case of Megrath v. Gray, L. R. 9 C. P. 216, 
the same result was reached. The court of 
common pleas placed their decision upon the 
ground that it is a universal rule in bank- 
ruptcy law that the discharge of an insolvent 
debtor does not discharge his solvent co- 
debtor, and that this principle has always 
been recognized in English bankruptcy acts 
since the declaratory act in 10 Anne, and was 
again expressly incorporated in section 50 of 
the act of 1809, and that the discharge men- 
tioned in section 50 applies also to a discharge 
which may be obtained as a .-esult of the pro- 
ceedings under section 126. In Ex parte 
Jacobs the court took a somewhat broader 
view of the subject It stated the question 
as follows: "There can be no doubt that, if 
the holder of a bill, by becoming party to a 
deed or agreement, independently of the 
banki-upt act, agrees to accept a composition 
from the acceptor, he thereby discharges the 
drawer; but, on the other hand, it is equally 
dear that if the acceptor is discharged from 
his liability by operation of law by becoming 
a bankrupt, the liability of the drawer to the 
holder is not thereby affected. We have now 
to consider whether the discharge of the ac- 
ceptor under the 125th and 126th sections of 
the bankruptcy acts of 1869, where the holder 
of the bill votes in favor of the liquidation or 
composition, is to be considered a, discharge 
by the voluntary act of the holder, or a dis- 
charge by operation of law," The reasons 
which influenced the com*t were, first, that in 
a composition inter partes the discharge is 
the act of the creditor alone, whereas in a 
bankruptcy composition the proper majority 
have power to assent to the terms, whether 
the particular creditor chooses to attend or 
not, or diooses to vote or not; and, secondly, 
the injurious results of the doctrine that an 
assentmg creditor was discharging his surety. 
"The consequences of holding that the holder 
could not vote without diseharghig the draw- 
er would be, that in many cases a great num- 
ber, and in some cases the majority^ could not 
vote." 

I have been pressed towards a conclusion 
that the discharge should be deemed to be the 
voluntary act of the assenting creditor by the 
fear that the contrary doctrine would open a 
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door to fraud, and that a bankrupt would be 
enabled to obtam easily the requisite majori- 
ty of his ci-editors, and then, disregarding 
forthwith the tei-ms of the resolution, would 
give notes to the favored few, and thus 
revive his debts to the disadvantage of sub- 
sequent creditors, while he is also guilty of a 
breach of faith towards the unfavored ma- 
jority. But a consideration of the character 
and nature of bankruptcy composition leads 
to the conclusion that while this improper 
course of conduct is possible and practicable, 
it is one which is permitted by the present 
terms of the banknipt act 

The assignee also claimed that the case 
showed that M. M. Merriman's estate was 
deeply insolvent, which was not denied, and 
that the bulk of the debts were incurred after 
the first bankruptcy for goods which went 
into the new business, that the bankrupt ob- 
tained credit upon the faith of his discharge 
by vh"tue of his composition and in the belief 
that his old debts were cancelled, and that 
the goods which were then sold form the bulk 
of the assets of the estate. From these facts 
the assignee insists that an equity has arisen 
that payment of a dividend upon the revived 
debts should be postponed until the new debts 
have been fully paid. 

If the conclusions which have heretofore 
been indicated are correct, each class of 
debts is alike legally due, and no express lien 
in favor of any one class of creditors has at- 
tached to the fund ui the hands of the as- 
signee. Section 4972 dedares that "the jm'is- 
dictlon conferred upon the district courts as 
courts of bankruptcy shall extend: * * * 
Fourth. To the adjustment of the various 
priorities and conflicting interests of all par- 
ties. Fifth. To the marshalling and disposi- 
tion of the different funds and assets, so as 
to secure the rights of all parties and due dis- 
tribution of the assets among all the credit- 
ors." I am of the opinion that these clauses 
confer upon the district court power only to 
marshal assets according to priorities and 
rights which have been created or established 
by the act itself, or have been created by 
liens which have been placed upon the assets 
by the act of one of the parties or by opera^ 
tion of law, and that it is not in the power of 
the court to discriminate between different 
classes of debts of the same legal character, 
although as matter of morals or of honor one 
class of debts should not have been incurred. 
The application to expunge the claim of "the 
bank is denied. 
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MBRRIMAN v. BOURNE et al.i 
Circuit Court, N. D. California, June 2, 1865,2 

Ejectment — Judgment — Conclusiveness — Gok- 
FiiiMATiON of Invalid Title. 
[1. A judgment against plaintiff in ejectment 
merely determines the invalidity of his title, 

1 [Not previously reported.] 

2 [Affirmed in 9 Wall. (76 tJ. S.) 592,] 
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and not the validity of defendant's title, and 
where plaintiff subsequently, without force, 
fraud, or surprise, ohtains possession, such judg- 
ment is unavailing in ejectment by defendant, 
who must stand upon his own title.] 

[2. A judgment against plaintiff in ejectment 
does not bar the assertion by him of a subse- 
quently acquired title,] 

[3. The ordinance No. 822 of the city of San 
Francisco of June 20, 1855, confirming certain 
grants of land by the alcalde, the title to which 
had been relinquished to the city by the act of 
congress of Mareli H, 1858, operated as a full 
and complete grant to the persons therein men- 
tioned, enabling them to set up such title in eject- 
ment, notwithstanding a prior decision against 
the validity of the grant from the alcalde.] 

[Ejectment by Charles Merriman against E. 
W. Bourne and others.] 

Patterson, Wallace & Stowe, for plaintiff. 
L. B. Crockett, for defendants. 

Before FIEIiD, Circuit Justice, and HOFF- 
MAN, District Judge. 

HOFFMAN, District Judge. The only facts 
necessary to be noticed under the views we 
have adopted with regard to this case are 
the following: On the 15th April, 1847, S. B. 
"Woodworth obtained from Edwin Bryant, 
alcalde of San Francisco, a grant for the 100- 
vara lot known as No. 22, and which em- 
braces the premises in controversy. Shortly 
after receiving this grant he appears to have 
taken possession of the lot and enclosed it 
with a fence, which remained for some 
months, but which in 1849 had either fallen 
down or been removed by parties who enter- 
ed on the premises, claiming under a grant 
made to one Fulton by Colton, a justice of the 
peace. Woodworth thereupon brought eject- 
ment in the court of first instance, and hav- 
ing recovered judgment, ejected the persons 
who had taken possession of the lot. An ap- 
peal having been taken to the supreme court, 
the judgment was i-eversed, and a writ of 
restitution was awarded to restore the de- 
fendants in that suit to the possession of the 
premises from which they had been ejected 
under the writ of possession. From the re- 
port of the case (1 Cal. 295) it appears that 
the plaintiff claimed to recover, first, on his 
gi-ant as constituting a perfect title to the 
lot, and secondly, on a possession prior to the 
entry of the defendant. The court held, first, 
that the grant by the alcalde was void and in- 
sufficient to give even color of title, and, sec- 
ond, that the prior possession as shown by 
the evidence was too loose, indefinite and 
equivocal to authorize a recovery against a 
defendant who had entered peaceably and 
without fraud. From the date of the writ 
of restitution awai'ded under this judgment 
up to 1853, the lot, or a large portion of it, 
appears to have been in the possession of par- 
ties claiming under Pulton, but in 1853, F. A. 
Woodworth, to whom Selim E. Woodworth 
had conveyed the land, instituted ejectments 
againsst the parties in possession, and in the 



course of the years 1853, 1854 and 1853, he 
succeeded in obtaining possession of the 
whole lot, which he still holds. In numerous 
instances the parties in possession were eject- 
ed under writs of possession issued in pur- 
suance of judgments obtained in ejectment 
suits. In other cases, the persons being 
threatened with suits and desiring to avoid 
expense, and to have the privilege of remov- 
ing these houses erected on the lot, consent- 
ed to acknowledge the will of Woodworth, 
and to accept leases under him as his tenants. 
The plaintiff in the present suit derives 
title from Fulton, one of the defendants in the 
former suit; and the defendant holds under 
F, A. Woodworth, the grantee of S. E. Wood- 
worth. On the trial of the cause, the plain- 
tiff offered in evidence, as showing color of 
title, a grant from Colton, justice of the 
peace, to Joseph P. Atwill, dated December 
12, 1849, and a deed from Atwill to Fulton, 
dated Februai-y 11th, 1850. He also produced 
the record of the suit of Woodworth v. Ful- 
ton [1 Gal. 295], with the writ of* restitution 
under which Pulton was restored to the pos- 
session. Testimony was also introduced 
tending to show a possession by Fulton prior 
to 1849; but the evidence was indefinite and 
unsatisfactory, and it was not urged by coun- 
sel as sufficient to constitute a ground of re- 
covery. The defendant introduced and prov- 
ed the alcalde's grant before alluded to, to- 
gether with the records of the various eject- 
ment suits in which he had recovered pos- 
session of different parcels of the land. He 
also proved the circumstances under which 
he had obtained possession of other portions 
of the lot without suit. To the introduction 
of the alcalde's grant the plaintiff's counsel 
objected on the ground that the decision in 
Woodworth v. Fulton was a final judgment 
involving and determining the invalidity of 
the grant relied on as a defence to this ac- 
tion; that this determination was, and is, not 
the only law of that ease, but the law of 
that piece of property, and that the defendant 
Woodworth, and all claiming under him, are 
forever barred from setting up that titie as 
against Pulton and his privies, and this not- 
withstanding that the case of Woodworth v. 
Pulton [supra] has been overruled, and al- 
calde grants similar to the one relied on in 
that case, have been subsequently adjudged 
to constitute valid tities. On these grounds 
the counsel for plaintiff contended, not only 
that the gmnt should not be received in evi- 
dence, but also that the plaintiff is entitled 
to a verdict 

We are clear that both these positions are 
untenable, conceding the law to be precisely 
as claimed by the plaintiff, and admitting 
that the judgment of the supreme court, de- 
claring the alcalde grant to be wholly void, 
remains the law of the case and of this piece 
of property forever binding on Woodworth, 
and his representatives claiming under that 
title, it by no means follows that the plain- 
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tiff is entitled to recover. The judgmeBt of 
the supreme court at most determined merely 
that the title relied on by "Woodworth was in- 
valid. It in no respect affirmed the validity 
of the title of the defendant in that suit. The 
case did not and could not have involved any 
inquii-y into the validity of the Colton graut, 
under vphich the defendant claimed title. 
Had it done so, it is obvious that the com-t 
must have pronounced it to have been whol- 
ly void and insufficient to give color of title. 
Whatever effect, therefore, the judgment may 
have had as a bar to any future assertion by 
Woodwoxth, or his privies of any title under 
that grant, it could have no effect whatever 
as an affirmance of Fulton's rights under the 
Colton gi-ant, nor to impai-t in that grant in 
his hands, even as against Woodworth, any 
validity as an independent source of title. 
Since that suit, Woodworth has, without 
force or fraud, or surprise, obtained posses- 
sion of the lot in question; and his tenants 
are now sued by the grantee of Fulton. Con- 
ceding that Woodworth can claim nothing 
under his grant, he is, nevertheless, in posses- 
sion of the land, and this plaintiff in eject- 
ment, like any other, must recover on the 
strength of his own title. He has failed to 
show any prior possession, and the Colton 
grant produced by him is not pretended to 
possess any validity whatever as a source of 
title. Under these circumstances, it is clear 
to us that he must fail. 

Secondly. But the title set up by the de- 
fendant is not the same title as that passed 
upon by the supreme court in Woodworth v. 
Fulton. It of course will not be contended 
that the judgment in that suit operates as a 
bar to the assertion by Woodworth of any 
subsequently acquired title to the premises 
in controversy. Assuming then, that the de- 
cision of the supreme court was not only the 
law of the case, but was in all respects cor- 
rect, and that a grant by an alcalde possessed 
per se, no validity whatever, the subsequent 
action by the legislature of this state and by 
congress in respect to this class of titles has 
imparted to them imquestionable validity. 
In the act of the legislature of California, 
passed March 11th, 185S [Laws 1858, p. 56], 
the provisions of the ordinance of the com- 
mon council of this city. No. 822, passed June 
20th, 1853, are recited, tn section 2d of this 
ordinance it is provided that "all persons 
who hold grants to lots of land lying east of 
Larkin street and northeast of Johnson 
street, made by any ayuntamiento,town coun- 
cil, or alcalde of said pueblo, since 1846, and 
before the incorporation of the city of San 
Francisco by the state of California; and 
which grant, or the material portion thereof, 
was registered or recorded in a proper book 
of record deposited in the office, or custody, 
or control, of the recorder of San Francisco 
on or before the 3d day of April, 1850, 
« * * shall, for all purposes contemplated 
in this ordinance, be deemed to be the pos- 
sessors of the land so granted;' although the 
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said lands may be in the actual occupancy of 
persons holding the same adversely to the 
said grantees." The second section of the 
act above cited provides that "the grant of 
relinquishment of title, made by the said 
city in favor of the several possessors, by sec- 
tions 2 and 3 of the ordinance just above re- 
cited, shall take effect as fully and complete- 
ly for the purpose of transferring the city's 
interest, and for all other purposes whatever, 
as if deeds of release and quit-claim had been 
duly executed and delivered to and in favor 
of them individually and by name; and no 
further conveyance or otjier act shall be nec- 
essary to invest said possessors with all the 
interests, rights, title, benefits and advan- 
tages, which the said order and ordinances 
intend or purport to transfer and convey ac- 
cording to the true intent and meaning there- 
of." By the 5th section of the act of congress 
of July 1st, 1864 [13 Stat 333], it is provided 
that "all the right and title of the United 
States to the lauds within the corporate lim- 
its of the city of San Francisco, as defined in 
the act incorporating said city, passed by the 
legislature of the state of California on the 
15th April, 1831 [Laws 1830-53, p. 9M], are 
hereby relinquished and granted to said city, 
and its successors, for the uses and purposes 
specified in the ordinances of said city, rati- 
fied by an act of the legislature of the said 
state, approved on the 11th of March, 1858 
[Laws 1858, p. 52], entitled 'An act concern- 
ing the city of San Francisco and to ratify 
and confirm certain ordinances of the com- 
mon cormcil of said city,' there being ex- 
cepted from this relinquishment and grant all 
sites or other parcels of land which have 
been and now are occupied by the United 
States for military, naval or other uses," etc., 
etc. It is not disputed that the grant under 
which the defendant claims falls within the 
class mentioned in the second section of the 
ordinance No. 822, This ordinance, by the 
express terms of the act of March 11, 185S, 
operates as a full and complete grant of re- 
linquishment of the title of the city, in favor 
of the persons therein described; and con- 
gress has, by the act above cited, granted and 
relinquished to the city for the uses and pur- 
poses mentioned in said ordinance, and in the 
act ratifying it, all the right and title of the 
United States. Whatever, therefore, may 
have been the invalidity, or even nullity of 
the grant under which the defendant claims, 
at the time the judgment in Woodworth v- 
Fulton was rendered, it has since become a 
valid and indefeasible title by the grant and 
relinquishment of title, to him, by the city, 
by the state of California, and by the United 
States. The title he now sets up is thus radi- 
cally different from that i-elied on in his for- 
mer suit, and no judgment in that suit de- 
claring the grant to be invalid, can estop 
from asserting in this suit his subsequently 
acquired title derived from any source from 
which the title could flow, viz.: from the city, 
from the state, and from the congress of the 
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United States. Judgment must therefore be 
entered for defendant 

[The judgment of the circuit court was af- 
firmed in the supreme court upon writ of error. 
9 Wall. (76 U. S.) 592.] 
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MERRIMAN v. The MAY QUEEN. 

[Newb. 464.] i 

District Court, E. D. Louisiana. April, 1854. 

Cabkieks— Damage to Goons— Pkima Facie Lta- 

BiLiTY— Notice Limitixs— Agreement — 

Shipper— Gross Nbgi>igesoe. 

1. When loss oi damage happens to goods 
while in the possession of a common carrier, the 
Onus probandi is on the carrier to exempt him- 
self from liability; for prima facie the law im- 
poses upon him the obligation of safety. 

2. In cases where the carrier has given notices 
qualifying or limiting his liability, the burden of 
proof of negligence is on the shipper, not of dil- 
igence on the carrier. This is contrary to the 
general rule where there is no notice. 

3. A common carrier may qualify his liability 
by a general notice to all, of any reasonable req- 
uisition to be observed, as to the manner of de- 
livery, entry of parcels, information of contents, 
rates of freight, and the hke- 

4. A common carrier cannot, by a general no- 
tice, limit, restrict or avoid the liability devolved 
on him by the common law, or the salutary 
gi'ounds of public policy. 

5. A common carrier's liability may be limited 
or restricted by an express agreement between 
the parties; but he cannot do so by any act of' 
his own. It requires the assent of the parties 
concerned; and this is not to be inferred or im- 
plied from a general notice to the public; nor is 
ic to depend upon doubtful or confiieting evi- 
dence, but it should be specific and certain, leav- 
ing no room for controversy between the parties. 

6. Where a bill of lading had stamped upon it 
"Goods to be receipted for on the levee — not re- 
sponsible for rust, breakage, leakage, cooperage 
— weight and contents unknown," and the wit- 
ness who received the goods stated "that the 
vessel would not be responsible for breakage," 
this is not such a certain and spedfic contract as 
is required to free the carrier from liability. 

7. Where an individual residing in Philadel- 
phia was employed by a firm in Memphis, Ten- 
nessee, to construct glass eases, and from abun- 
dant caution superintended their shipment, he is 
in no legal or just sense the shipper, nor could 
he bind the owner by any contract he might en- 
ter into of so important a character as would ex- 
empt the vessel from the usual and well estab- 
lished responsibilities of a common carrier. 

8. But even if an express agreement has been 
entered into, hmiting the responsibility of the 
carrier, such a contract could not be pleaded as 
an exemption from liability for any loss or dam- 
age resulting from gross negligence or misfeas- 
ance of the master or his servants. 

[Cited in Steele v. Townsend, 37 Ala, 247.] 

9. Where the officers of a vessel knew perfect- 
ly well the contents of certain boxes to be glass 
eases, a failure to observe every precaution neces- 
sary to insure their safe stowage and safe deliv- 
ery must be Jield gross negligence. 

10. A protest cannot be received in our courts 
as evidence for the master or owner, but may be 
evidence against him and them. 

[This was a libel in rem by Charles G. 
Merriman against the brig May Queen.] 

1 [Reported by John S. Newberry, Esq.] 



Clarke & Bayne, for libelants. 
Durant & Homor, for respondent. 

MeOALEB, District Judge. The libelant 
has instituted this action in rem to recover 
the damages sustained by him in conse- 
quence of the failure on the part of the offi- 
cers of the brig to deliver, in the like good 
order in which they were received on board, 
four glass counter cases, which were shipped 
by J. E. Caldwell & Co., in the port of Phila- 
delphia, to be delivered to Wright, Williams 
& Co., at this port The shipment was made 
on the 9th of August last, as appears by the 
bill of lading. There were five cases put on 
board the brig, and one, only, was delivered 
in good order. The other four were found, 
immediately after they were taken from the 
vessel and placed upon the levee, to be bro- 
ken in pieces and utterly worthless. The li- 
bel alleges this breakage to have been caused 
by the careless, negligent and improper man- 
ner in which said cases were stowed and 
handled by the officers and crew of the 
brig. The answer of the respondents denies 
the allegations of negligence and careless- 
ness, and avers that the brig was not ac- 
countable for breakage, and that the con- 
tents of the boxes in which the cases were 
placed were unknown: that they have de- 
livered to the consignees, Wright, Williams & 
Co., the boxes of cases in the same good or- 
der .and condition in which they received 
them on board their vessel: that the outward 
appeamnce of the cases of packages was, in 
all respects, as clean, fresh and new as when 
they were put on board the May Queen, in 
the port of Philadelphia. The answer fur- 
ther avers, that the vessel encountered heavy 
weather on her passage from Philadelphia to 
New Orleans. On the bill of lading annexed 
to the libel is stamped the following words: 
"Goods to be receipted for on the levee; not 
accountable for rust, breakage, leakage, 
cooperage; weight and contents unknown." 
It is upon these words, thus stamped upon 
the bill of lading, that the proctor of respond- 
ents has relied to show such a limitation of 
responsibility on the part of the vessel as 
should exempt her from all responsibility for 
the loss sustained by the breaking of the 
cases in question. 

The issue raised by the pleadings must be 
determined by the evidence, and by the law 
applicable to such a case as that evidence 
presents. And let us first examine the evi- 
dence taken under a commission, in the city 
of Philadelphia, where the eases were 
shipped. 

The witness Beal states that he is a mem- 
ber of the firm of Beal & Porman, who were 
employed by J. E. Caldwell & Co. to make 
the five show eases in question. They were 
made and finished in good order, in every 
respect. The glass was from a quarter of 
an inch to three-eighths in thickness, and 
was of the best quality English plate glass. 
The cases were packed on Monday, the Sth 
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of August, and shipped on Tuesday, the 
9th. They were packed and shipped in five 
boxes, each case in a box by itself. The 
boxes were made by witness' firm, espressly 
for the cases. The witness himself assisted 
in packing them. He and three others were 
engaged in packing them, and they were em- 
ployed until 3 or 4 o'clock in the afternoon. 
The wooden or bottom part of the cases 
were respectively secured fast to the boxes. 
The glass was then covered with paper, to 
prevent the straw from scratching the glass, 
and the German silver mounting, and the 
sides were then covered and filled in, the 
stiuw packed in closely, but not so tight as 
to cause any pressure. The straw was not 
packed so as to strain in any place, for the 
cases were screwed tight, and could not 
move. The tops were screwed on. The top 
and bottom were of inch stuff. The wit- 
ness marked all the boxes himself. He be- 
lieves they were marked "O. J. Merriman, 
care of Wright, Williams & Co., New Or- 
leans." Also, in very large letters, on the 
lid of the boxes, respectively, was "Glass 
case;" and he thinks, "With care." On the 
edge of the boxes was written "This side 
up," or "This edge up." The witness did not 
deliver the boxes, but his partner did. The 
cases were so packed that unless they had 
been jaiTed or banged in some manner, they 
could not have been broken. The witness 
Forman corroborates all that was stated by 
his partner, in reference to the packing the 
cases and directing the boxes, and further 
testifies that he aided in putting the boxes 
on board the brig. He declared that he en- 
gaged four men who were working for the 
brig, to assist him in placing them in the ves- 
sel, and he saw them swung up by a tackle 
and lowered down between decks. They 
were placed between the two masts. He went 
down himself to see that they were han- 
dled carefully. They were handled careful- 
ly, but they were not finally stowed away 
when he left them; for the man who was 
stowing, said that he could not stow them 
away properly, until he got other goods to 
stow with them. The clerk, the captain and 
the mate were there, and he told them of the 
contents of the boxes, and that if roughly 
handled, they would be broken. The mate 
said that he would have the superintending 
of the taking them out, and that he would 
see that they were handled carefully. The 
witness asked particularly if there was any 
danger of the goods shifting in the vessel at 
sea. They (the captain and mate) replied 
there was not. The bill of lading was pro- 
cured by Caldwell '& Co., and the witness 
never saw it. The evidence of this witness 
is in many essential particulars sustained by 
the testimony of Jackson, and the whole tak- 
en together leaves no doubt whatever upon 
my mind that the cases were well made, 
properly packed, and safely deposited on 
board the brig. The testimony of the men 
who aided in putting the boxes on board, 
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has also been taken under a commission, and 
introduced in evidence by the respondents. 
It substantially agrees with that of Beal and 
Porman. The testimony of Pettit, who was 
engaged in receiving the cargo on board of 
the May Queen, does not contradict that of 
Beal and Forman, but proves another fact 
to which the witness Forman does not al- 
lude. It is, that he (Forman) was informed 
at the time cases were put on board, that 
the owners would not be responsible for 
breakage. 

The important question to be determined is, 
does the stamp on the biU of lading, to which 
reference has already been made, taken in 
connection with the declarations made by 
Pettit to Forman, so far limit the responsi- 
bility of the vessel, as to exempt her from 
all liability for the loss? There is no direct 
evidence to show when or how the break- 
age was caused. I am, however, perfectly 
satisfied that it was not caused by any care- 
lessness or want of skill on the part of the 
witness Forman, and those employed by him, 
in putting the cases on board, and placing 
them between decks. Up to the time when 
they were left by Forman, I am satisfied they 
were safe and sound. The breakage then, 
must have occurred after the shipment, and 
before the boxes were delivered to the con- 
signees on the levee in this city. The testi- 
mony of the cartmen shows that the contents 
of the boxes were broken before they were 
received into the eai"ts. They were therefore 
broken while the boxes were in the care and 
custody of the officers of the vessel, or those 
employed by them. Whether the breakage 
was the result of the straining of the vessel, 
caused by the violence of the wind and 
waves, or of the carelessness or negligence 
with which the boxes were finally stowed, 
or in the handling them when they were de- 
livered upon the wharf, .are questions which 
can be settled by no direct evidence. And 
so far as the libelant is concerned, it would 
be diflacult, if not impossible, to produce di- 
rect proof, if such should be required. The 
general rule of law is, that in all cases of 
loss, the onus probandi is on the carrier to 
exempt himself from liability; for prima 
facie, the law imposes upon him the obliga- 
tion of safety. Stoiy, Bailm. § 529, In cases 
where notices are given by the common car- 
rier for the purpose of qualifying or limiting 
his responsibility, the burden of proof of neg- 
ligence is on the party who sends the goods, 
and not of due diligence on the part of the 
carrier; which is conti-ary to the general rule 
in cases of carriers, where there is no notice. 
Story, Bailm. § 573. It is now well settied, 
that a common carrier may qualify his lia- 
bility, by a general notice to all who may 
employ him, of any reasonable requisition to 
be observed on their part, in regard to the 
manner of delivery and entry of parcels, and 
the information to be given to him of their 
contents, the rates of freight and the like; 
as, for example, that he will not be responsi- 
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ble for goods above the value of a certain 
sum, unless tliey are entered as such, and 
paid for accordingly. But the right of a com- 
mon carrier, by a general notice, to limit, re- 
sti'iot or avoid the liability devolved on him 
by the common law, on the most salutary 
grounds of public policy, has been denied in 
American couits, after the most elaborate 
consideration; and therefore a public notice 
by stage coach proprietors, that "all baggage 
was at the risk of the owners," though the 
notice was brought home to the plaintiff, has 
been held not to release them from their lia- 
bility as common carriers. 2 Greenl. Ev. § 
215. 

But it is contended on behalf of the respond- 
ents, that the common law liabilitj' of the 
carrier, has been in this case limited or qual- 
ified by an express agreement The ques- 
tion has often been made, whether it is com- 
petent for the carrier to restrict his obliga- 
tion even by a special agreement. It was 
very fully considered in the case of Gould 
V. Hill, 2 Hill, 623, and the conclusion aniv- 
ed at that he could not See, also, Hollister 
V. Nowlen, 19 Wend. 240, and Cole v. Good- 
win, Id. 272, 282. The supreme court of the 
United States, however, in the case of New 
Jersey Steam Nav. Co, v. Merchants' Bant, 
6 How. [47 U. S.] 344, held that as the ex.- 
traordinaiy duties annexed to his employ- 
ment, concern only, in the particular instance, 
the parties to the transaction, involving sim- 
ply rights of property, the safe custody and 
delivery of the goods, no well founded objec- 
tion to the restriction could be perceived, or 
any stronger reasons forbidding it than exist 
in the case of any other insurer of goods, to 
which his obligation is analogous; and which 
depends altogether upon the contract between 
the parties. The owner, by entering into the 
contract virtually agrees, that in respect to 
the particular transaction, the earner is not 
to be regarded as in the exercise of his pub- 
lie employment; but as a private person who 
incurs no responsibility beyond that of an 
ordinary bailee for hire, and answerable only 
for miseondact or negligence. The right 
thus to restrict the obligation, is admitted in 
a large class of cases, founded on bills of lad- 
ing and charter parties, where the exception 
to the common law liability (other than that I 
of inevitable accident), has been from time to 
time enlarged, and the risk diminished by the 
express stipulation of the parties. The right 
of the carrier thus to limit his liability by 
the shipment of goods, has never been doubt- 
ed. But admitting the right thus to restrict 
his obligation, it by no means follows that he 
can do so by any act of his own. He is in 
the exercise of a sort of public office, and has 
public duties to perform, from which he 
should not be permitted to exonei-ate himself 
without the assent of the parties concerned. 
And this is not to be implied or inferred from 
a general notice to the public limiting his ob- 
ligation, which may or may not be assented 
to. He is bound to I'eceive and carry all the 



goods offered for ti-ansportation, subject to all 
the responsibilities incident to his employ- 
ment, and is liable to an action in case of re- 
■ fusal. The supreme com-t of the United 
States, having expressed these views fully in 
the opinion referred to, fuither declare that 
"the burden of proof lies on the carrier, and 
nothing short of an express stipulation by 
parol, or in writing, should be permitted to 
discharge him from duties which the law has 
annexed to his employment The exemption 
from these duties should not depend upon im- 
plication or inference, founded on doubtful 
or conflicting evidence; but should be specific 
and certain, having no room for controversy 
between the parties." The special agreement 
relied on in this ease, ai'ises from the stamp 
on the bill of lading, and the declarations 
made by the witness who received the boxes 
on board, that the vessel would not be re- 
sponsible for breakage. In regard to the 
stamp referred to, I confess I cannot attach 
to it any importance. It seems to have been 
kept ready for a convenient resort, to limit 
or qualify the obligations of the ship owner 
without any notice to the shippers. There 
is no evidence that the latter in this instance, 
assented to the limitations of the liability of 
the former, which it has been attempted to 
create, by means of this stamp. I am by no 
means convinced from such evidence, that 
there has been "such a certain and specific 
contiuct between the parties as leaves no 
room for conti-oversy." The evidence in the 
cause shows, moreover, that the stamp is 
false in point of fact. It was not tine that 
the contents of the boxes were unknown. 
The witness Forman, who put the boxes on 
board, states, that "the clerk, the captain 
and tlie mate were there, and tliat he told 
them of the contents of the boxes, and that 
if roughly handled, they would be broken. 
The mate replied that he would have the su- 
perintending of the taking them out, and that 
he would see that they were handled care- 
fully. The witness asked particularly if there 
was any danger of the goods shifting in the 
vessel at sea. They, the captain and mate, 
replied, there was not." 

But it is urged on behalf of the respond- 
ents, that the ;)erson who was engaged in 
receiving cargo on board the May Queen^ 
expressly stated to the witness Foi-man, that 
the vessel would not be responsible for break- 
age. This witness it will be remembered, 
was the maker of the cases which are the 
subject of litigation, and from abundant cau- 
tion, superintended their shipment; but in no 
just legal sense can he be regarded in the 
light of the shipper. The consignors and 
shippers acting for the owner of the cases 
residing in Memphis, Tennessee, were Cald- 
well & Co.; and I am aware of no principle 
of law which will hold them bound by the 
stipulations of a contract, to which there is 
no proof they ever assented. It is not shown 
that Porman had any authority to make on 
then' behalf, a special agreement of so im- 
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portant a character as would exempt the ves- 
sel from the usual and well established re- 
sponsibilities of a common carrier. It does 
not appear that the witness assented at all 
to the declaration on the part of the person 
who was receiving the cargo; it is perfectly 
clear that he did not assmne authority to 
make a conti*act binding upon the shippers; 
and the court is therefore bound to say that 
the exemption from liability claimed for this 
vessel, has been made to depend upon im- 
plication or inference founded on doubtful or 
conflicting evidence; and that it is not of 
that specific and certain character, which ac- 
cording to the decision of the supreme court 
of the United States, already referred to, 
.should leave no room for conti'oversy between' 
the parties. But even if we admit that there 
was a special agreement in this case between 
the shippers and the owners, by which the 
liability of the vessel as a common carrier 
was limited, it has never been held that such 
a contract could be pleaded as an exemption 
from responsibility for any loss or damage 
resulting for gross negligence or misfeasance 
in the master or his servants. 2 Kent, Comm. 
GOT; Stoiy, Bailm. § 558. It has been satis- 
factorily shown that these cases were put on 
board with great care under the superintend- 
ence of the witness Form an, and that they 
were left safe and in good order by him in 
the custody of the ofoLcers of the vessel. If 
they have not been delivered in like good or- 
der and condition, the conclusion is irresisti- 
ble that the care and caution which were ob- 
served in putting them on board, were want- 
ing on the part of those employed in unlading 
and placing them on the levee. The officers 
of the vessel knew perfectly well the contents 
of the boxes, and a failure on their part to 
observe eveiy precaution necessary to insure 
their safe delivery, must be regarded as such 
gross negligence as subjects the vessel to the 
usual liability for the loss by breakage. The 
same conclusion must necessarily follow, if 
after they were left by Forman, they were 
finally stowed in such a manner as to render 
them liable to be jostled against other arti- 
cles by the motion of the vessel. 

The proctor for the respondents has relied 
upon a protest which was made by the sec- 
ond mate of the May Queen, and which was 
not afterwards extended in consequence of 
the death of the master, to show that the 
breakage may have been caused by the perils 
of the sea. Even if the protest could be re- 
ceived as conclusive evidence of all the facts 
it contains, there is no fact stated in it, which 
would justify the court in saying that the 
damage complained of was caused by the 
winds and waves, or hy any other cause ab- 
solutely beyond the control of the ofBcers of 
the vessel. Such a conclusion would be. a 
mere presumption or inference from a general 
statement, that at certain intervals of the 
voyage the vessel experienced hard rain 
squalls which caused the vessel to labor hard. 



But whether these squalls actually produced 
the damage alleged to have been sustained in 
this case, must be left to conjecture only. 

But I am satisfied that his protest cannot be 
received as evidence to establish the facts for 
which it was introduced. As a general rule 
it is difficult to perceive upon what ground 
such ex parte statements as are contained in 
protests, can be admitted to determine a con- 
troversy beto'een the vessel and the shippers. 
The latter, having, as in this case, no oppor- 
tunity of cross-examining the persons who 
make the statements, can rarely be prepai-ed 
to counteract the effect which such state- 
ments, if admitted, would be calculated to 
produce. If such evidence could be permit- 
ted to prevail in a case like this, the shippers 
of cargo would be placed at the mercy of 
those who navigate the vessels upon the high 
seas, and who by their usually extravagant 
descriptions of the storms and tempests they 
encounter, would have it in their power to 
cause every case of damage involving a 
doubt, to be ascribed to the perils of the sea. 
"in a seaman's protest," says Judge Hop- 
kinson in the case of Hand v. The Elvira 
[Case No. 6,015], "the waves are always 
mountain high, the winds never less than a 
hurricane, and the peril of life generally im- 
pending. There may be some pride of author- 
ship in these compositions, and the writer may 
aim to exhibit his power and skill in describing 
dangers." In the case of The Betsey Gaines, 
2 Hagg. Adm. 28, the protest by the master 
attested by two of his seamen, was offered as 
evidence. It was objected to as quite inad- 
missible upon the ground that it was res inter 
alios acta; and Lord Stowell said: "I should 
be unwilling ,to allow a protest to be intro- 
duced that has been properly described as 
res inter alios acta. I therefore reject the 
protest and the article that pleads it" But 
I consider the authority of Abb. Shipp. 406, as 
conclusive on this point. "The protest," says 
that authority, "is a declaration or narrative 
by the master, of the particulars of the voy- 
age, of the storms or bad weather which the 
vessels may have encountered, the accidents 
which may have occurred, and the conduct, 
in cases of emergency he had thought proper 
to pursue. "With whatever formalities drawn 
up, it cannot be received in our courts as evi- 
dence for the master or his owners; but it 
may be evidence against him and them, and 
he should take care to supply from the log- 
book, his own recollection and that of the 
mate, or trustworthy mariners, true and 
faithful instructions for its preparation," 

After an attentive examination of the law 
and evidence in this case, I am satisfied that 
the libelant is entitled to recover the dam- 
age* he has sustained in consequence of the 
breakage complained of; and it is thei:efore 
ordered that there be judgment in his favor 
against the brig May Queen, for the sum of 
five hundred and sixty dollars, with five per 
cent, interest from the 17th of October, 1853, 
and the costs of suit. 
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In re MERRITT. 

[A decision by the state court of South Caro- 
lina. See 5 Hall's Law J. 497.] 



Case ]J3'o. 9,483. 

MERRITT et al. t. BREWER. 

t4 Am. Law J. (N. S.) 334; 14 Law Rep. 452; 
25 Hunt. Mer. Mag. 594.] 

Shipping — Authority op Master to Bind O r'xer 
— EviDEXOE— Lien. 

The libellants rWilliam H. Merritt & Co.] 
supplied a ship belonging to the state of 
Maine, and owned by tlie respondent [J. N. 
M. Brewer], with ship stores, &c., in this port, 
at various times, between July, 1849, and Au- 
gust, 1850, on the orders of her master. In 
June, 1850, the respondent paid the indebted- 
ness then accrued for such supplies, to the 
amount of $409.30, and interest. The ship 
then being in this port, and fitting for a voy- 
age to the East Indies, under the same master, 
the libellants, on the like order, furnished her 
stores and supplies for the voyage, and allege 
also that they shipped cargo oil board. The 
master died at Manilla before the voyage was 
completed. The libellants proved, by the ad- 
missions of the master who succeeded him, 
that a portion of the libellants cargo was ap- 
propriated at Manilla to the necessities of the 
ship. They also proved, that, in addition to 
ship stores and other supplies furnished the 
ship in New York, they advanced to the mas- 
ter various sums in cash, whilst she was here 
fitting out. 

Held, that the master had competent author- 
ity in law to charge the ship or owner for 
such supplies, and that it was not necessary 
for the libellants to prove they were absolute- 
ly necessary for the ship, nor that they were 
actually placed on board. If they were such 
as were appropriated for the voyage, and were 
delivered pursuant to the order of the master, 
or in the usual mode of business, the owner 
was chai'geable for them. 

Held, that by paying the former credit to 
the master and ship, the respondent gave an 
implied authority to the master to contract 
the subsequent debt of the same character. 

Held, that the dedarations of the new mas- 
ter were incompetent evidence to charge the 
defendant on the claim of libellants for cargo 
shipped on board. They should proceed upon 
the bill of lading. 

Held, that advances of cash to the master 
created no lien on the vessel and no liability 
of the owner, unless appropriated to her ne- 
cessities, which the creditors must prove, as 
also the advance for insurance. 

A reference ordered to take the account upon 
the basis of this decision. 
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MERRITT et al. v. SACKETT et al. 

[2 Am. Law J. (N. S.) 341; 12 Law Rep. 511.] 

District Court, N. D, New York. Nov. 27, 
1849. 

Courts— Admiraltt— Material Men— Suit in 
Personam. 

[Under rule 12 prescribed by the supreme 
court in 1845, admiralty courts have no jurisdic- 
tion over suits in personam brought by ma- 
terial men to enforce payment of their claims.] 

[Cited in Cunningham v. Hall, Case No. 3,- 
481.] 

[This was a proceeding by Jacob T. Merritt 
and others against Edward Sackett and 
George Sackett for the value of supplies fur- 
nished the defendants for the schooners Ar- 
kansas and Alabama.] 

CONKLING, District Judge. This is an 
action in personam, on the admiralty side of 
the court, instituted under the act of congress 
of Febi-uary 26, 1845 [5 Stat. 726], conferring 
a quasi admiralty jurisdiction upon the dis- 
trict comis of the United States of certain 
cases arising out of the commerce and navi- 
gation of the lakes. The suit is for the value 
of cei-tain articles of ship chandlery sold by 
the libellants, who are dealers in such arti- 
cles, having their place of business in the city 
of New York, to the defendants, resident at 
Sacketts Hai-bor, in this district, alleged to 
have been designed for use, by the defend- 
ants, in the completion and fitting out of the 
schooners Arkansas and Alabama, at the lat- 
ter place. A warrant of arrest having been 
issued and returned executed, it is now, on 
the return day of the process, objected, in be- 
half of the defendant, that the court has no 
jurisdiction of the case, and that the defend- 
ant ought therefore to be discharged from ar- 
rest, and the libel dismissed. The objection 
is founded on the domestic character of the 
vessel, and I am the more anxious explicitly 
to state the grounds of the conclusion at 
which I have arrived, because it was at vari- 
ance with what was said by me some months 
ago, when called on to decide the admission 
of a libel of the like nature with this. My 
answer in that case to the application of the 
proctor for an order directing process to is- 
sue, was as follows: "Whether this suit is 
maintainable is a question which has not 
yet been directly decided by the supreme 
court. The admiralty jurisdiction of the 
American courts of suits in personam, by ma- 
terial men for labor, materials and supplies, 
in a home port, was however distinctly as- 
serted by Mr. Justice Story in delivering the 
opinion of the com*t in the early case of The 
General Smith [4 Wheat (17 U. S.) 438], and 
follows as a necessary consequence of the 
doctrines constantly asserted and acted upon 
by him in his circuit. The principle upon 
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Tvhich he is well known to have uniformly in- 
sisted is, that the admiralty jurisdiction in 
personam extends to all maritime conti-acts; 
and the contract in question is clearly of 
that character,— whether in the case of a do- 
mestic or of a foreign vessel. It is upon 
this ground alone that the admiralty takes 
cognizance of liens in favor of material men, 
given by state laws, for repairs and supplies 
furnished in a home port. Several of the 
judges of the supreme court, in dissenting 
opinions, and at the circuit, have controvert- 
ed this general principle; but it has been 
uniformly acquiesced in and repeatedly ap- 
plied by the majority of the court, as it has 
been by several of the district courts. Un- 
der these circumstances, I do not feel at lib- 
ertj' to decline to take cognizance of suits 
in personam, in favor of material men in 
the cases of vessels embraced by the act of 
congress, although the services may have 
been rendered, or the materials or supplies 
furnished, at the place of the owner's resi- 
dence." 

In the foregoing review of the question, it 
will be seen, no reference is made to rule 12 
of the rules prescribed by the supreme court 
of the United States, 1845, to regulate the 
practice of the courts of the United States, 
in cases of admiralty and maritime jurisdic- 
tion. In fact the rule was then altogether 
overlooked. It is as follows: "In all suits 
by material men, for supplies, or repah-s, or 
other necessaries for a foreign ship, or for a 
ship in a foreign port, the libellant may pro- 
ceed against the freight and ship in rem, or 
against the master or owner alone in per- 
sonam; and the like proceedings in rem shall 
apply in cases of domestic ships, where, by 
the local law, a lien is given to material men 
for supplies, repairs or other necessaries." 
The direct object of this rule was to pre- 
scribe, or declare, the various forms of rem- 
edy to which those known in admiralty juris- 
prudence as material men shall have a right 
to resort for the enforcement of their claims. 
It is one of a series of rules, by the others of 
which it is immediately followed, havUig the 
like objects in relation to bther subjects of 
admiralty jurisdiction. The latter branch of 
the rule, authorizing a suit in rem, for sup- 
plies furnished to a domestic vessel, where 
by the local law a lien is given, may not nec- 
essarily require a construction which would 
exclude a farther remedy in personam, though 
there is strong color for such an interpreta- 
tion, according to the legal maxim, "expres- 
sio unis esclusio est alterius." But these 
rules imply a consciousness, on the part of 
the judges of the supreme court, of the right, 
and, indeed, of the necessity, of exercising to 
some extent what savors strongly of discre- 
tionary authority, in determining the limits 
and conditions of this branch of the jurisdic- 
tion of the American courts; and no one who 
is familiar with the uncertainty and diffi- 
culty by which the subject, as left by the con- 
stitution and the judicial act of 1789 [1 Stat 
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73], was environed, and the discussions to 
which it has given rise, can fail to perceive 
the impossibility of excluding considerations 
of expediency altogether from the inquiry. 
This is a point of some importance in the 
present case, because, although the general 
principle has been incidentally asserted on 
several occasions by the supreme court, that 
all maritime contracts fall within the scope 
of the admiralty jurisdiction, (and the con- 
tracts of material men are reputed to be of 
this description), -yet what was said in the 
case of The General Smith 4 Wheat. [17 U. S.l 
438, as to the right of the material man to 
sue in personam, in the admiralty, was but 
an obiter dictum; and in the subsequent 
case of Ramsey v. Allegro, 12 Wheat. [25 U. 
S.] 611, the court expressly waived any deci- 
sion upon the question of this right, and one 
of the judges, in a very elaborate opinion, 
unequivocally denied its existence. 

Under these circumstances, it seems not im- 
reasonable to suppose that the supreme com-t 
thought proper, if not absolutely (by impli- 
cation), to repudiate the remedy in personam 
in the case of domestic vessels, at least to re- 
serve the question for future consideration. 
The contract of marine insurance is also, so 
far as I can discern, undeniably a maritime 
contract, and, as such, was very naturally 
held by the late Mr. Justice Story to be com- 
prised within the admiralty jurisdiction of 
the courts of the United States. Still, in no 
instance is it believed, out of the First cir- 
cuit, has a suit in the admiralty been main- 
tained or instituted on this species of con- 
tract; and hi the case of New Jersey Steam 
Nav. Oo. V. Merchants' Bank of Boston, & 
How. [47 U. S.] 344, the distinguished coun- 
sel for the libellant, though arguing in favor 
of a comprehensive admiralty jurisdiction, 
expressly disclaimed its existence in the case 
of marine insurance. In order, however, to 
justify this disclaimer, it became necessary 
for him to qualify the general principle above 
mentioned, afGlrming the admiralty jurisdic- 
tion over all contracts in their nature mari- 
time, and virtually to limit it to these for the 
performance of maritime services. 

But the principle thus restricted, would ex- 
clude material men, as well in the case of 
foreign as of domestic vessels, and also bot- 
tomry bonds, which have at all times been 
admitted to be within the admiralty jurisdic- 
tion, even in England. If, therefore, policies 
jf insurance are to be excluded from the ad- 
miralty jurisdiction, the exception, so far as 
I am able to discern, will be purely arbitrary: 
and yet the impression seems to be generally 
entertained, that the supreme court is not 
likely, if the question should ever be brought 
before it for decision, to uphold the admiralty 
jm'isdietion over this species of contract - 

With respect to the remedies for materials 
or supplies furnished for a vessel in her home 
port it is also to be observed, that it is only 
in virtue of the lien given by a state law that 
the admiralty jurisdiction is held to attach at 
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all; and if the question has not already been 
determined, it might be worth while to con- 
sider, whether it would not be better to leave 
such liens to be enforced in the state tribunals 
alone. But the ground on which the estab- 
lished doctrine rests is, that while the lien 
given by the local law is to be regarded as 
in its nature maritime, and therefore fit to be 
enforced by admiralty process, yet that no 
lien is given by the general maritime law; 
the contract being but an ordinary personal 
transaction between the parties residing in 
the same place, and the exigencies of com- 
merce not requiring that any lien should be 
implied. Would it be absurd, then, to hold 
the contract to be one with which the mari- 
time law has no especial concern, and which 
therefore confers no right to resort to a mari- 
time comt for its enforcement? 

Without pursuing the inquiry further, my 
conclusion is, that the omission in the rule 
above cited, of any mention of a remedy in 
personam in favor of material men in a home 
port, was made ex industi'ia, and was de- 
signed to be significant. For this reason 
alone, therefore, I deem it more safe and dis- 
creet, for the present at least, to abstain from 
the exercise of this jurisdiction. There is an- 
other consideration also connected with the 
subject, which, under existing circumstances, 
is fitted to awaken additional caution in deal- 
ing with this question, and which might, per- 
haps not improperly, in some degree influence 
a decision upon the propriety of assuming a 
doubtful authority. To render the remedy iu 
question more effective than a suit in com- 
mon law in a state court, resort must be had 
to the process of arrest against the person of 
defendant; and it was doubtless in the hope 
of deriving superior advantage from the em- 
ployment of this form of process, that the li- 
bellants have seen fit to come into this court 
at all. But imprisonment for debt by means 
of process issued from the state coiu:ts, hav- 
ing in this state been abolished by law, its 
continuance, through the process of the na- 
tional courts, in cases of admiralty jurisdic- 
tion, is regarded with jealousy and distrust. 
In a recent case, the legality of such process 
from this court was denied, but was upheld 
by the court. And in the present case, as I 
am informed, a writ of habeas corpus has 
been sued out by the defendant, before one 
of the state judges, on the ground that the 
process of arrest was not warranted by law. 
Collision between the state and national au- 
thorities is always to be deeply regretted, and 
no enlightened and patriotic functionary can 
be insensible to the duty of carefully abstain- 
ing, as far as he can consistently with para- 
mount obligations, from all acts likely to lead 
to so deplorable a result. 
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Case M"©. 9,485. 

MERRIWETHER v. SALINE COUNTY. 

[5 Dill. 265-1 1 - 

Circuit Court, W. D. Missouri. 1878. 

Bonds— Township— Act of Legislatuke— How 
Payable- Negotiabilitt — Depesces. 

1. The cases of Foster v. Callaway Co. [Case 
No. 4,967], and Sherrard v. Lafayette Co. [Id. 
12,771], cited. 

2. The bonds in suit, not being promises to 
pay money absolutely, are not negotiable, and 
are, therefore, open, in the hands of any hold- 
er, to defences which would have been available 
against the payee. 

[Cited in Chaffee v. Rutland R. Co., 55 Vt. 
123.] 

3. A township bond containing a statement 
that it is to be converted into a county bond" 
whenever a certain injunction shall be finallv 
dissolved, and county bonds issued under the or- 
der enjoined, not beinsr a promise to pay monev 
absolutely, but a stipulation for bonds thereaft- 
er to be issued, is not negotiable in such a sense 
as to preclude the maker from defences, al- 
though it may be held by the plaintiff for value 
before due, and without actual notice of the 
maker's defences. 

Action on township bonds issued under the 
act of aiarch 23d, 1868. The cause was sub- 
mitted to the court on agreed facts. 

T. K. Skinker, for plaintiff. 

Graves & Rathburn and T. C. Fletcher, for 
defendant. 

Before DILLON, Circuit Judge, and KRE- 
KEL, Disti'ict Judge. 

KREKBL, Disti-ict Judge. This suit is 
brought on coupons detached from Saline 
county bonds, issued in payment of a sub- 
scription of Marshall township, in Saline coun- 
ty, to the capital stock of the Louisiana and 
Missouri River Railroad. A vote was had 
under the so-called township act of Mai"ch 
23d, 1868, and the requisite two-thirds vote 
of those voting was given in favor of the sub- 
scription, on certain conditions embodied in 
the order of the county court. Saline county, 
as such, prior to the subscription of Marshall 
township, had made a county subscription of 
?400,000 to the same railroad. This last sub- 
scription had been attacked for illegality in 
the circuit court of Saline county, and such 
proceedings were had in the case as resulted 
in perpetually enjoining the issuing of the 
bonds. The ground mainly relied on in oppo- 
sition to the issuing of the bonds was the 
unconstitutionality of the amendment of the 
charter of the said railroad company of March 
24th, 1868. 

The original charter of the Louisiana and 
Missouri River Railroad Company, granted 
in 1859, and the several amendments thereto 
prior to the amendment of March 24th, 1868, 
authorized the company to build a road from 
Louisiana, on the Mississippi river, to any 
point on the Missouri river, and authorized 
'the counties along the line of the road to sub- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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scribe stock thereto, witliout having the ques- 
tion of subscription submitted, as required by 
tlie constitution of 1S65. By the amendment 
of March 2-ith, 1868, the railroad company 
sought to obtain the privilege of extending 
their road across the 3kIissouri river, and, at 
the same time, to have the provision regard- 
ing subscribing without submission granted 
to the counties along the line of the extension 
on the south side of the Missouri river. 

Acting under the supposition that these 
powers had been granted by the amendment, 
the company applied for and obtained the 
subscription of $400,000 of Saline county, the 
issuing of the bonds for which was enjoined. 
While the proceedings to enjoin were pending, 
the people of Marshall township, under the 
act of March 23d, 1868, petitioned the county 
court of Saline county to submit to the voters 
of Marshall township the question of sub- 
scribing 5150,000 in aid of extending the road 
across the Missouri river, on the condition of 
building it to Marshall, the county seat of 
Saline county, and within Marshall township, 
and the fm*ther condition of establishing a 
depot within half a mile of the town of Mar- 
shall. Under this submission a vote was 
had, resulting in a two-thirds majority in fa- 
vor of a subscription, and the bonds subscrib- 
ed. 

The constitutional power of the legislature 
of Missouri to grant powers such as are con- 
tained in the amendment of the charter of 
March 24th, 1868, as well as the negotiability 
of the bonds issued, are to be considered. Re- 
garding the constitutionality of the amend- 
ment of March 24th, 1868, these questions 
were raised in the supreme court of Missouri, 
namely : The right to amend the original char- 
ter so as to extend the road across the Mis- 
souri river; secondly, the granting of the 
power to subscribe without submission; third- 
ly, the failing to recite in the title the sub- 
ject embraced in the act. 

Upon two of these questions the supreme 
court of Missouri has left us in doubt. On 
the question of the right to extend the road 
across the Missouri river, and the question of 
the title of the act, the judges were divided 
in opinion— the special judge called in de- 
ciding against the constitutionality of the 
amendment on both grounds, Judge Wagner, 
in a dissenting opinion, reaching an opposite 
conclusion, and the third judge expressing no 
opinion. As may be seen in the case of Fos- 
ter V. Callaway Co. [Case No. 4,967], this 
court inclined to follow Judge Wagner's views 
on these questions. Upon the second ques- 
tion, "the granting of the power to subscribe 
without submission," all the* judges agreed 
that the constitution of 1865 prohibited the 
legislature from gi'anting such a power, and 
this coiurt, in the case of Sherrard v. Lafay- 
ette Co. [Id. 12,771], followed that decision. 

The so-called "Township Act" of March 
23d, 1868, under the decision of State v. Linn 
County Court, 44 Mo. 504, and cases since, 
has been treated by this court as constitution- 



al, the question of its constitutionality never 
having been directly raised; yet it must be 
confessed that the intimations in the Harsh- 
man r. Bates Co. case [Case No. 6,148] look 
to a different view. The doubt will soon be 
solved, as in some of the cases now pending 
before the supreme court of the United States 
the question is directly made. 

Assuming the so-called "Township Act," of 
March 23d, 1868, to be constitutional, and the 
grant of power to extend the railroad across 
the Missouri river by the amendment of the 
charter of the company by the act of March 
24th, 1868,- as within legislative authority, 
we would hold bonds, so far as these ques- 
tions are concerned, in conformity to decision 
rendered by this court prior to the decision 
of the Harshman v. Bates Co. case [supra]. 
If the views expressed in the latter case shall 
be maintained, they would control this case. 
The question of negotiability and consequent 
notice remains to be considered. 

The Marshall township bonds read as fol- 
lows: "United States of America, State of 
ailssouri. Saline County Bond. No. 3; Class 
'A'; nine years; $100; interest ten per eentum 
per annum. Know all men by these presents, 
that, on the 1st day of January, A. D. ISSO, 
the county of Saline, in the state of Missouri, 
promises to pay to the Louisiana and Missou- 
ri River Raikoad Company, or bearer, the 
sum of one hundred dollars, at the Bank of 
America, in the city and state of New York, 
together with interest at the rate of ten per 
centum per annum, payable at the said Bank 
of America on the 1st day of January of each 
year, on the presentation and delivery of the 
annexed coupons of interest as they severally 
become due. This bond is issued in part pay- 
ment of a subscription of one hundred and 
fifty thousand dollars made by Marshall town- 
ship to the capital stock of the Louisiana and 
Missouri River Railroad Company, pursuant 
to an order of the' county court of Saline coun- 
ty made on the 7th day of September, 1870, 
and is to be converted and exchanged for 
bonds of the county of Saline whenever the 
injimctlon now covering the subscription of 
four hundred thousand dollars made by the 
county court of said county on the 7th day 
of February, 1868, to said Louisiana and Mis- 
souri River Railroad Company shall be finally 
dissolved, and bonds issued under said order. 
In testimony whereof," etc. 

The ?400,000 of Saline county bonds re- 
ferred to on the face of these Marshall town- 
ship bonds were never issued, but their Issue 
was enjoined, as stated. It would seem that 
the recital in the bond sued on. that it "is to 
be converted and exchanged for bonds of the 
county of Saline whenever the injunction now 
covering the subscription of $400,000 made by 
the county court of said county on the 7th 
day of February, 1868, to the Louisiana and 
Missouri River Railroad Company shall be 
finally dissolved, and bonds issued under said 
order," quite clearly expresses the intention 
of the parties. It is not a promise to pay 
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money absolutely, but a stipulation for bonds 
thereafter to be issuea. Nor does the promise 
to pay, the manner in which payment is to 
be made, or the form of the bond, militate 
against this view, for all of this may well 
have been set out as indicating the terms and 
conditions of the new bond thereafter to be 
issued. 

The bonds not being negotiable, notice as 
to the conditions upon which they were is- 
sued attaches. And here we find, from the 
order of the county court of September 7th, 
1870, recited in the bond, and the agreed 
statement of facts, that they were issued, 
among others, on the condition that the said 
road should be graded from the point of 
crossing the Missouri river to the town of 
Marshall, and that a permanent depot be es- 
tablished within half a mile of the town of 
Marshall. The presumption arising from the 
issuing of said bonds as to the compliance of 
the conditions on which they were issued is 
relied on as showing that they were properly 
issued} and this would be the case were the 
bonds negotiable and in the hands of innocent 
holders. The object in making the subsciip- 
tion and issuing the bonds was to aid in the 
construction of a railroad to the town of Mar- 
shall, the county seat of Saline county, and 
not the having some valueless work done 
thereon, not accomplishing the object. The 
building of the railroad, as shown by the 
agreed facts, has been abandoned, and thus 
the object of the subscription and the issuing 
of the bonds defeated. The consideration for 
which the bonds were issued having failed, 
the coupons thereof constitute no legal obli- 
gation to pay. Judgment is therefore ren- 
dered for defendant. Judgment accordingly. 

[N0TE3. Subsequently the validity of the 
coun^ bonds was put in issue in the case of 
Pepper v. Saline County, Case No. 10,972. This 
case was heard upon demurrer to answer. The 
bonds were held not negotiable, and therefore 
subject to the equities set up by defense of non- 
compliance with eonditons on which they were 
issued. The demurrer was overruled.] 



MERRY (BUFFUM v.). See Case No. 2,112. 
MERRY, The LIZZIE. See Case No. 8,423. 



Case K"o. 9,486. 

MERRYFIELD et al. v. JONES. 

[2 Cart 306.] i 

Circuit Court, D. Massachusetts. May Term, 
1855. 

Bonds— FoK Isjdsction— Actios pob Damages- 
Power OF Court op Bqditt. 

A court of equity cannot order the complain- 
ant and his sureties on an injunction bond, to 
pay the damages sustained by reason of the in- 
junction. The defendant must resort to an ac- 
idon on the bond. 

[Cited Jn Spencer v. Sherwin, 86 Iowa, 120, 53 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 



N. W. 86; City of St. Louis v. St. Louis 
Gaslight Co., 82 Mo. 350; Sturgis v. Knapp, 
33 Vt. 522.] 

R. H. Dana, Jr., in behalf of [Edwin] 
Jones, moved the court to refer to a master, 
the question, how much damage Jones had 
suffered by reason of temporary injunction, 
resti-aining him from using a machine al- 
leged to be patented; and that the complain- 
ants [T\''illiam J. Merryfleld and others], and 
their sureties, in a bond, conditioned to pay 
to Jones any damages he might suffer by 
reason of that injunction, if finally determin- 
ed not to be rightful, might be decreed to pay 
the same. And he showed that the bill had 
been dismissed, and the injunction dissolved. 

The motion was resisted by Mr. Brigham, 
for complainants. 

CURTIS, Circuit Justice. It is not incident 
to the general powei-s of a court of equity 
to proceed against the principals and sure- 
ties on such a bond, and enforce payment of 
the damages secured by its condition, by a 
decree. It would be a convenient, and, per- 
haps, a proper power, to be conferred on the 
courts of the United States by congress. In 
Hiriart v. Ballon, 9 Pet. [34 U. S.] 15G, it 
was held that by virtue of a rule of the state 
courts of Louisiana, adopted under the act 
of congress of May 26, 1824 (4 Stat. 62), by 
the circuit com't of the United States, there 
might be a summary judgment against the 
principal and sureties in an appeal bond at 
law. The objection that a suit on a bond is, 
in its nature, a suit at the common law, and 
so that a right to a trial by jury is conferred 
by the seventh amendment of the constitu- 
tion, seems not to have been overlooked in 
that case; though how far it was considered 
does not appear. If not determined, it is 
a* grave question, Gwin v. Breedlove, 2 How. 
[43 U. S.] 29; Gwin v. Martin, 6 How. [47 
U. S.] 7. But I do not find it necessaiy to 
consider it, in this case, because I am clearly 
of opinion, that aside from positive legisla- 
tion, a court of equity does not afford a rem- 
edy on such bonds. It must be sought by 
an action at law. Bean v. Heath, 12 How. 
[53 U. S.] 168. Motion denied. 
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Es parte MERRYMAN. 

[Taney, 246; i 9 Am. Law Reg. 524; 24 Law 
Rep. 78; 3 "West. Law Month. 461.] 

Circuit Court, D. Maryland. April Term, 1861. 

Habeas Corpus— Power to Suspend in Time of 

War — President— Military Authoriti 

—Suspension bt Congress. 

1. On the 25th May 1861, the petitioner, a 
citizen of Baltimore county, in the state of 
Maryland, was arrested by a military force, act- 
ing under orders of a major-general of the Unit- 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 
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ed States army, commanding in the state of 
Pennsylvania, and committed to the custody of 
the general commanding Fort McHenry, wi^in 
the district of Maryland; on the 26th May ISbl, 
a writ of habeas corpus was issued hy the chiet 
justice of the United States, sitting at ehani- 
bers, directed to the commandant of the fort, 
commanding him to produce the body of the peti- 
tioner before the chief justice, in Baltimore city, 
on the 27th day of May 1861 ; on the last-men- 
tioned day, the writ was returned served, and 
the officer to whom it was directed declined to 
produce the petitioner, giving as his excuse the 
following reasons: 1. That the petitioner was ar- 
rested by the orders of the major-general com- 
manding in Pennsylvania, upon the charge of 
treason, in being "publicly associated with and 
holding a commission as lieutenant in a com- 
pany having in their possession arms belonging 
to the United States, and avowing his purpose of 
armed hostility against the government." A 
That he (the officer having the petitioner in cus- 
todv) was duly authorized by the president of 
the United States, in such cases, to suspend the 
writ of habeas corpus for the pubhc safety. 
Held, that the petitioner was entitled to be set 
at liberty and discharged immediately from con- 
finement, upon the grounds following: 1. That 
the president, under the constitution of the Unit- 
ed States, cannot suspend the privilege of the 
writ of habeas corpus, nor authorize a military 
officer to do it. 2. That a military officer has 
no right to arrest and detain a person not sub- 
ject to the rules and articles of war, for an of- 
fence against the law of the United States, ex- 
cept in aid of the judicial authority, and subject 
to its control; and if the party be arrested by 
the military, it is the duty of the officer to deliv- 
er him over immediately to the civil authority, 
to be dealt with according to law. 
[Approved in Ke Kemp, 16 Wis. 367.] 

2. Under the constitution of the United States, 
congress is the only power which can authorize 
the suspension of the privilege of the writ, 

[Cited in Es parte Field, Case No. 4,761; Mc- 
Call V. McDowell, Id. 8,673.] 

Habeas corpus. On the 26th May 1861, the 
following sworn petition was presented to the 
chief justice of the United States, on behalf 
of John Merryman, then in confinement in 
Fort MoHenry: 

"To the Hon. Roger B. Taney, Chief Justice 
of the Supreme Court of the United States: 
The petition of John Merryman, of Baltimore 
county and state of Maryland, respectfully 
shows, that being at home, in his own domi- 
cile, he was, about the hour of two o'doclc a. 
m., on the 25th day of May, A. D. 1861, arous- 
ed from his bed by an armed force pretending 
to act under military orders from some person 
to your petitioner unlinown. That he was by 
said armed force, deprived of his liberty, by 
being taken into custody, and removed from 
bis said home to Fort McHenry, near to the 
city of Baltimore, and in the district afore- 
said, and where your petitioner now is in close 
custody. That he has been so imprisoned 
without any process or color of law what- 
soever, and that none such is pretended by 
^ those who are thiiis detaining him; and that 
no wan-ant from any court, magistrate or oth- 
er person having legal authority to issue the 
same exists to justify such arrest; but to the 
contrary, the same, as above stated, hatii been 
done without color of law and in violation of 
the constitution and laws of the United States, 
17FED.CAS. — 10 
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of which, he is a citizen. That since his ar- 
rest, he has been informed, that some order, 
purporting to come from one Gena*al Keim, 
of Pennsylvania, to this petitioner utLtnown, 
directuig the arrest of the captain of some 
company in Baltimore county, of which com- 
pany the petitioner never was and is not cap- 
tain, was the pretended ground of his arrest, 
and is the sole ground, as he believes, on 
which- he is now detained. That the person 
now so detaining him at said fort is Brigadier- 
General George Cadwalader, the military com- 
mander of said post, professing to act in the 
premises under or by color of the authority 
of the United States. Your petitioner, there- 
fore, prays that the writ of habeas corpus 
may issue, to be directed to the said George 
Cadwalader, commanding him to produce your 
petitioner before you, judge as aforesaid, with 
the cause, if any, for his arrest and detention, 
to the end that your petitioner be discharged 
and restored to liberiy, and as in duty, &c. 
John Merryman. Fort McHenry, 25th May 
1861. 

"United States of America, District of Mary- 
land, to wit: Before the subscriber, a com- 
missioner appointed by the circuit court of 
the United States, in and for the Fourth circuit 
and district of Maryland, to tate affidavits, 
&c., personally appeared the 25th day of May, 
A. D. 1861, Geo. H. Williams, of the city of 
Baltimore and district aforesaid, and made 
oath on the Holy Bvangely of Almighty -God, 
that the matters and facts stated in the fore- 
going petition are tcue, to the best of his 
knowledge, information and belief; and that 
the said petition was signed in his presence 
by the petitioner, and would have been sworn 
to by him, said petitioner, but that he was, at 
the time, and still is, in close custody, and 
all access to him denied, except to his counsel 
and his brother-in-law— this deponent being 
one of said coimsel. Sworn to before me, the 
25th day of May, A. D. 1861. John Hanan, U. 
S. Commissioner. 

"United States of America, District of Mary: 
land, to wit: Before the subscriber, a commis- 
sioner appointed by the circuit court of the 
United States, in and for the Fourth circuit 
and dista-ict of Maryland, to take affidavits, 
&e„ personally appeared this 26th day of May, 
1861, George H. Williams, of the city of Bal- 
timore and district aforesaid, and made oath 
on the Holy Evangely of Almighty God, that 
on the 26th day of May, he went to Fort Mc- 
Henry, in the preceding affidavit mentioned, 
and obtained an interview with Gen. Geo. 
Cadwalader, then and; there in command, and 
deponent, one of the counsel of said John Mer- 
ryman, in the foregoing petition named, and 
at his request, and declaring himself to be 
such counsel, requested and demanded that 
he might be permitted to see the written pa- 
pers, and to be permitted to make copies 
thereof, under and by which he, the said gen- 
eral, detained the said Merryman in custody, 
•and that to said demand the said Gen. Cad- 
walader replied, that he -would neither, permit 
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the deponent, thougli oifieially requesting and 
demanding, as sucli counsel, to read the said 
papers, nor to' have or make copies thereof. 
Sworn to this 26th day of May. A. D. 18C1, 
before me. John Hanan, U. S, Commissioner 
for Maryland." 

Upon this petition the chief justice passed 
the following order: 

"In the matter of the petition of John Mer- 
ryman, for a writ of habeas corpus: Ordered, 
this 26th day of May, A. D. 1861, that the 
writ of habeas corpus issue in this case, as 
prayed, and that the same be directed to Gen- 
eral George Cadwalader, and be issued in the 
usual form, by Thomas Spicer, clerk of the 
circuit court of the United States in and for 
the district of Maryland, and that the said 
writ of habeas corpus be returnable at eleven 
o'clock, on ilonday, the 27th of May 1861, at 
the circuit court room, in the Masonic Hall, 
in the city of Baltimore, before me, chief jus- 
tice of the supreme court of United States. 
R. B. Taney." 

In obedience to this order, Mr. Spicer issued 
the following writ: 

"District of Maiyland, to wit: The United 
States of America, to General George Cad- 
walader, Greeting: You are hereby com- 
manded to be and appear before the Hon- 
orable Roger B. Taney, chief justice of the 
siipreme court of the United States, at the 
United States court-room, in the Masonic 
Hall, in the city of Baltimore, on Monday, 
the 27th day of May 1861, at eleven o'clock 
in the morning, and that you have with you 
the body of John Merryman, of Baltimore 
count3% and now in your custody, and that 
you certify and make known the day and 
cause of the caption and detention of the said 
John Merryman, and that you then and there, 
do, submit to, and receive whatsoever the said 
chief justice shall determine upon concerning 
you on this behalf, according to law, and have 
you then and there this writ. TVitness, the 
Honorable Jl. B. Taney, chief justice of our 
supreme court, &c. Thomas Spicer, Clerk. 
Issued 26th May 1861." 

The marshal made return that he had served 
the writ on Genei-al Cadwalader, on the same 
■day on which it issued; and filed that return 
on the 27th May 1861, on which day, at eleven 
o'clock precisely, the chief justice took his 
seat on the bench. In a few minutes, Colonel 
Lee, a military officer, appeared witli General 
Oadwalader's return to the wi'it, which is as 
follows: 

"Headquarters, Department of Annapolis, 
Fort McHeniT, May 26 1861. To the Hon. 
Roger B. Taney, Chief Justice of the Su- 
pieme Court of the United States, Baltimore, 
aid. — Sir: The undersigned, to whom the an- 
nexed writ, of this date, signed by Thomas 
Spicer, clerk of the supreme comrt of the 
United States, is directed, most respectfully 
states, that the arrest of Mr, John Merry- 
man, in the said writ named, was not made 
with his knowledge, or by his order or direc- 
tion, but was made by Col. Samuel Yohe, 



acting under the orders of Major-General 
William H. Keim, both of said officers being 
in the military service of the United States, 
but not within the limits of his command. 
The prisoner was brought to this post on the 
20th inst, by Adjutant James Wittimore and 
Lieut Wm. H. Abel, by order of Col. Yohe, 
and is charged with various acts of treason, 
and with being publicly associated with and 
holding a commission as lieutenant in a com- 
pany having in their possession arms belong- 
ing to the United States, and avowing his 
pui-pose of armed hostility against the gov- 
ernment He is also informed that it can- be 
clearly established, that the prisoner has 
made often and unreserved declarations of 
his association with this organized force, as 
being in avowed hostility to the government, 
and in readiness to co-operate with those en- 
gaged in the present rebellion against the 
government of the United States. He has 
further to inform you, that he is duly author- 
ized by the president of the United States, 
in such cases, to suspend the writ of habeas 
coi"pus, for the public safety. This is a high 
and delicate trust, and it has been enjoined 
upon him that it should be executed with 
judgment and discretion, but he is neverthe- 
less also instructed that in times of civil 
strife, errors, if any, should be on the side of 
the safety of the country. He most respect- 
fully submits for your consideration, that 
those who should co-operate in the present 
tiying and painful position in which our coun- 
tiy is placed, should not, by any unneces- 
sary want of confidence in each other, in- 
crease our embarrassments. He, therefore, 
respectfully requests that you will postpone 
further action upon this case, until he can 
receive instructions from the president of the 
United States, when you shall hear further 
from him. I have the honor to be, with 
high respect, your obedient servant, George 
Cadwalader, Brevet Major-General U. S. A., 
Commanding." 

The chief justice then inquired of the offi- 
cer whether 'he had brought with him the 
body of John Jlerryman, and on being an- 
swered that he had no instructions but to de- 
liver the return, the chief justice said: "Gen- 
eral Cadwalader was commanded to produce 
the body of Mr. Merryman before me this 
morning, that the ease might be heard, and 
the petitioner be either remanded to custody, 
or set at liberty, if held on insufficient 
grounds; but he has acted in disobedience to 
the writ, and I therefore direct that an at- 
tachment be at once issued against him, re- 
turnable before me here, at twelve o'clock 
to-morrow." The order was then passed as 
follows: 

"Ordered, that an attachment forthwith is- 
sue against General George Cadwalader for a 
contempt, in refusing to produce the body of 
John Merryman, according to the command 
of the writ of habeas corpus, returnable and 
returned before me to-day, and that said at- 
tachment be returned before me at twelve 
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o'clock tc-moiTOw, at the room of the cir- 
cuit court R. B. Taney. MonOay, May 27 
1861." 

The clerk issued the writ of attachment as 
directed. At tsvelve o'clock, on the 28th 
May 1861, the chief justice again took Ms 
seat on the bench, and called for the mar- 
shal's return to the writ of attachment It 
was as follows: 

"I hereby certify to the Honorable Roger B. 
Taney, chief justice of the supreme court of 
the United States, that by virtue of the 
within writ of attachment, to me directed, on 
the 27th day of May 1861, I proceeded, on 
this 28th day of May 1861, to Fort McHenry, 
for the purpose of serving the said writ I 
sent in my name at the outer gate; the mes- 
senger returned with the reply, 'that there 
was no answer to my card,' and therefore, T 
could not serve the writ, as I was command- 
ed. I was not permitted to enter the gate. 
So answers Washington Bonifant U- S. Mar- 
shal for the District of Slaryland." 

After it was read, the chief justice said, 
that the marshal had the power to summon 
the posse comitatus to aid him in seizing and 
bringing before the court, the party named 
in the attachment who would, when so 
brought in, be liable to punishment by fine 
and imprisonment; but where, as in this 
case, the power refusing obedience was so 
notoriously superior to any the marshal could 
command, he held that officer excused from 
doing anything more than he had done. The 
chief justice then proceeded as follows: 

"I ordered this attachment yesterday, be- 
cause, upon the face of the return, the de- 
tention of the prisoner was unlawful, upon 
the grounds: 1. That the president, under 
the constitution of the United States, cannot 
suspend the privilege of the writ of habeas 
corpus, nor authorize a military officer to do 
it. 2. A military officer has no right to ar- 
rest and detain a person not subject to the 
rules and articles of war, for an offence 
against the laws of the United States, except 
in aid of the judicial authority, and subject 
to its control; and if the party be arrested 
by the military, it is the duty of the officer 
to deliver him over immediately -to the civil 
authority, to be dealt with according to law. 
It is, therefore, very clear that John Merry- 
man, the petitioner, is entitled to be set at 
liberty and discharged immediately from im- 
prisonment I forbore yesterday to state 
orally the provisions of the constitution of 
the United States, which make those princi- 
ples the fundamental law of the Union, be- 
cause an oral statement might be misunder- 
stood in some portions of it, and I shall there- 
fore put my opinion in writing, and file it in 
the office of the clerk of the circuit court, in 
the course of this week." 

He concluded by saying, that he should 
cause his opinion, when filed, and all the 
proceedings, to be laid before the president, 
in order that he might perform his constitu- 
tional duty, to enforce the laws, by secur- 



ing obedience to the process of the United 
States. 

TANEY, Circuit Justice. The application 
in this case for a writ of habeas corpus is 
made to me under the 14th section of the ju- 
diciary act of 1789 [1 Stat 81], which renders 
effectual for the citizen the constitutional 
privilege of the writ of habeas corpus. That 
act gives to the courts of the United States, 
as well as to each justice of the supreme 
court, and to every district judge, power to 
grant writs of habeas corpus for the purpose 
of an inquiry into the cause of^commitment 
The petition was presented to me, at Wash- 
ington, under the impression that I would 
order the prisoner to be brought before me 
there, but as he was confined in Fort Mc- 
Henry, in the city of Baltimore, which is in 
my circuit, I resolved to hear it in the lat- 
ter city, as obedience to the writ, under such 
circumstances, would not withdraw General 
Oadwalader, who had him in charge, from 
the limits of his militai-y command. 

The petition presents the following case: 
The petitioner resides in Maryland, in Balti- 
more county; while peaceably In his own 
house, with his family, it was at two o'clock on 
the morning of the 25th of May 1861, entered 
by an armed force, professing to act under 
military orders; he was then compelled to 
rise from his bed, taken into custody, and 
conveyed to Fort McHenry, where he is im- 
prisoned by the commanding officer, without 
wan-ant from any lawful authority. 

The commander of the fort, Genei*al,George 
Cadwalader, by whom he is detained in con- 
finement in his return to the writ, does not 
deny any of the facts alleged in the petition. 
He states that the prisoner was arrested by 
order of General Keim, of Pennsylvania, and 
conducted as aforesaid to Fort McHenry, by 
his order, and placed in his (General Cad- 
walader's) custody, to be there detained by 
him as a prisoner. 

A copy of the warrant or order under 
which the prisoner was arrested was de- 
manded by his counsel, and refused: and it 
is not alleged in the return, that any specific 
act, constituting any offence against the laws 
of the United States, has been charged 
against him upon oath, but he appears to 
have been arrested upon general charges of 
treason and rebellion, without proof, and 
without giving the names of the witnesses, 
or specifying the acts which, in the judg- 
ment of the military officer, constituted these 
crimes. Having the prisoner thus in custo- 
dy upon these vague and unsupported accu- 
sations, he refuses to obey the writ of ha- 
beas corpus, upon the ground that he is duly 
authorized by the president to suspend it 

The case, then, is simply this: a military 
officer, residing in Pennsylvania, issues an 
order to arrest a citizen of Maryland, upon 
vague and indefinite charges, without any 
proof, so far as appears; under this order, 
his house is entered in the night, he is seized 
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as a prisoner, and conveyed to Fort McHen- 
ry, and there kept in close confinement; and 
when a habeas corpus is served on the com- 
manding officer, requiring him to produce the 
prisoner before a justice of the supreme 
court, in order that he may examine into 
the legality of the imprisonment, the answer 
of the officer, is that he is authorized by the 
president to suspend the writ of habeas cor- 
pus at his discretion, and in the exercise of 
that discretion, suspends it in this ease, and 
on that ground refuses obedience to the writ. 

As the case comes before me, therefore, I 
understand that the president not only claims 
the right to suspend the writ of habeas cor- 
pus himself, at his discretion, but to dele- 
gate that discretionary power to a military 
officer, and to leave it to him to determine 
whethei" he wOl or will not obey judicial pro- 
cess that may be served upon him. No offi- 
cial notice has been given to the courts of 
justice, or to the public, by proclamation or 
otherwise, that the president claimed this 
power, and had exercised it in the manner 
stated in the return. And I certainly listen- 
ed to it with some surprise, for I had sup- 
posed it to be one of those points of constitu- 
tional law upon which there was no differ- 
ence of opinion, and that it was admitted on 
all hands, that the privilege of the writ could 
not be suspended, except by act of congress. 

When the conspiracy of which Aaron Burr 
was the head, became so formidable, and 
was so extensively ramified, as to justify, in 
Mr. Jefferson's opinion, the suspension of the 
writ, he claimed, on his part, no jyower to 
suspend it, but communicated his opinion to 
congress, with all the proofs in his posses- 
sion, in order that congress might exercise 
its discretion upon the subject, and deter- 
mine whether the public safety required it. 
And in the debate which took place upon the 
subject, no one suggested that Mr, Jefferson 
might exercise the power himself, if, in his 
opinion, the public safety demanded it. 

Having, therefore, regarded the question 
as too plain and too well settled to be open to 
dispute, if the coifimanding officer had stat- 
ed that^ upon his own responsibility, and in 
the exercise of his own discretion, he refused 
obedience to the writ, I should have content- 
ed myself with refening to the clause in the 
constitution, and to the construction it re- 
ceived from every jurist and statesman of 
that day, when the case of Burr was before 
them. But being thus officially notified that 
the privilege of the writ has been suspended, 
under the orders, and by the authority of 
the president, and believing, as I do, that the 
president has exercised a power which he 
does not possess under the constitution, a 
proper respect for the high office he fills, re- 
quires me to state plainly and fully the 
grounds of my opinion, in order to show that 
I have not ventured to question the legality 
of his act, without a careful and deliberate 
examination of the whole subject 

The clause of the constitution, which au- i 



thorizes the suspension of the privilege of the 
writ of habeas corpus, is in the 9th section 
of the first article. This aiticle is devoted 
to the legislative department of the United 
States, and has not tlie slightest reference to 
the executive department. It begins by pro- 
viding "that all legislative powers therein 
granted, shall be vested in a congress of the 
United States, which shall consist of a sen- 
ate and house of representatives." And aft- 
er prescribing the manner in which these 
two branches of the legislative department 
shall be chosen, it proceeds to enumerate 
specifically the legislative powers which it 
thereby grants [and legislative powers which 
it expressly prohibits]; 2 and at the conclu- 
sion of this specification, a clause is inserted 
giving congress "the power to make all laws 
which shall be necessary and proper for car- 
rying into execution the foregoing powei-s, 
and all other powers vested by this consti- 
tution in the government of the United 
States, or in any department or officer there- 
of." 

The power of legislation granted by this 
latter clause is, by its words, carefully con- 
fined to the specific objects before enumer- 
ated. But as this limitation was unavoida- 
bly somewhat indefinite, it was deemed nec- 
essary to guard more effectually certain great 
cardinal principles, essential to the liberty of 
the citizen, and to the rights and equality of 
the states, by denying to congress, in ex- 
press terms, any power of legislation over 
them. It was apprehended, it seems, that 
such legislation might be attempted, under 
the pretext that it was necessary and proper 
to carry into execution the powers granted-; 
and it was determined, that there should be 
no room to doubt, where rights of such vital 
importance were concerned; and according- 
ly, this clause is immediately followed by 
an enumeration of certain subjects, to which 
the powers of legislation shall not extend. 
The great importance which the framers of 
the constitution attached to the privilege of 
the writ of habeas corpus, to protect the lib- 
erty of the citizen, is proved by the fact, that 
its suspension, except in cases of invasion or 
rebellion, is first in the list of prohibited 
powers; and even in these cases the power 
is denied, and its exercise prohibited, unless 
the public safety shall require it. 

It is true, that in the cases mentioned, con- 
gress is, of necessity, the judge of whether 
the public safety does or does not require it; 
and their judgment is conclusive. But the 
introduction of these words is a standing ad- 
monition to the legislative body of the dan- 
ger of suspending it, and of the exti*eme cau- 
tion they should exercise, before they give 
the government of the United States such 
power over the liberty of a citizen. 

It is the second article of the constitution 
that provides for the organization of the ex- 
ecutive department, enumerates the powers 
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conferrea on it, and prescribes its duties. 
And if the liigh power over tbe liberty of the 
citizen now claimed, was intended to be con- 
ferred on tlie president, it would undoubted- 
ly be found in plain words in this article; 
but there is not a word in it that can fur- 
nish the slightest ground to justify the exer- 
cise of the power. 

The article begins by declaring that the 
executive power shall be vested in a president 
of the United States of America, to hold his 
office during the term of four years; and then 
proceeds to prescribe the mode of election, 
and to specify, in precise and plain words, 
the powers delegated to him, and the duties 
imposed upon htm. The short term for which 
he is elected, and the narrow limits to which 
his power is confined, show the jealousy and 
apprehension of future danger which the 
framers of the constitution felt in relation to 
that department of the government, and how 
carefully they withheld from it many of the 
powers belonging to the executive branch of 
the English government which were consid- 
ered as dangerous to the liberty of the sub- 
ject; and conferred (and that in clear and 
specific terms) those powers only which were 
deemed essential to secure the successful op- 
eration of the government 

He is elected, as I have already said, for 
the brief term of four years, and is made 
personally responsible, by. impeachment, for 
malfeasance in office; he is, from necessity, 
and the nature of his duties, the command- 
er-in-chief of the army and navy, and of the 
militia, when called into actual service; but 
no appropriation for the support of the army 
can be made by congress for a longer term 
than two years, so that it is in the power of 
the succeeding house of representatives to 
withhold the appropriation for its support, 
and thus disband it, if, in theh: judgment, the 
president used, or designed to use it for im- 
proper purposes. And although the militia, 
when in actual service, is under his command, 
yet the appointment of the officers is reserved 
to the states, as a security against the use 
of the military power for purposes danger- 
ous to the liberties of the people, or the rights 
of the states. 

So too, his powers in relation to the civil 
duties and authority necessarily conferred on 
him are carefully restricted, as well as those 
belonging to his military character. He can- 
not appoint the ordinary officers of govern- 
ment, nor make a treaty with a foreign na- 
tion or Indian tribe, without the advice and 
consent of the senate, and cannot appoint 
even inferior officers, unless he is authorized 
by an act of congress to do so. He is not 
empowered to arrest any one charged with 
an offence against the United States, and 
whom he may, from the evidence before 
him, believe to be guilty; nor can he author- 
ize any officer, civil or military, to exercise 
this power, for the fifth article of the amend- 
ments to the constitution expressly provides 
that no person "shall be deprived of life, lib- 
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erty or property, without due process of law" 
— ^that is, judicial process. 

Even if the privilege of the writ of habeas 
corpus were suspended by act of congress, 
and a party not subject to the rules and ar- 
ticles of war were afterwards arrested and 
imprisoned by regular judicial process, he 
could not be detained in prison, or brought to 
trial before a military tribunal, for the ar- 
ticle in the amendments to the constitution 
immediately following the one above referred 
to (that is, the sixth article) provides, that 
"in all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public 
trial by an impartial jury of the state and 
district wherein the crime shall have been 
committed, which district shall have been 
previously ascertained by law; and to be in- 
formed of the nature and cause of the ac- 
cusation; to be confronted with the witnesses 
against him; to have compulsory process for 
obtaining witnesses in his favor; and to have 
the assistance of counsel for his defence." 

The only power, therefore, which the presi- 
dent possesses, where the "life, liberty or 
property" of a private citizen is concerned, is 
the power and duty prescribed in the third 
section of the second article, which requires 
"that he shall take care that the laws shall 
be faithfully executed." He is not authorized 
to execute them himself, or through agents or 
officers, civil or military, appointed by him- 
self, but he is to take care that they be faith- 
fully carried into execution, as they are ex- 
pounded and adjudged by the co-ordinate 
branch of the government to which that duty 
is assigned by the constitution. It is thus 
made his duty to come in aid of the judicial 
authority, if it shall be resisted by a force too 
strong to be overcome without the assistance 
of the executive arm; but in exercising this 
power he acts in subordination to judicial 
authority, assisting it to execute its process 
and enforce its judgments. 

With such provisions in the constitution, 
expressed in language too clear to be misun- 
derstood by any cv^. I can s-oe no ground 
whatever for supposing that the president, in 
any emergency, or in any state of things;, can 
authorize the suspension of the privileges of 
the writ of habeas corpus, or the arrest of a 
citizen, except in aid of the judicial power. 
He certainly does not faithfully execute the 
laws, i£ he takes upon himself legislative 
power, by suspending the writ of habeas cor- 
pus, and the judicial power also, by arrest- 
ing and imprisoning a person without due 
process of law. 

Nor can any argument be drawn from the 
nature of sovereignty, or the necessity of gov- 
ernment, for self-defence in times of tumult 
and danger. The government of the United 
States is one of delegated and limited powers; 
it derives its existence and authority alto- 
gether from the constitution, and neither of 
its branches, executive, legislative or judicial, 
can exercise any of the powers of govern- 
ment beyond those specified and granted; for 
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the tenth article of the amendments to the 
constitution, in express terms, provides that 
"the powers not delegated to the United 
States by the constitution, nor prohibited by 
it to the states, are resei-ved to the states, re- 
spectively, or to the people." 

Indeed, the security against imprisonment 
by executive authority, provided for in the 
fifth article of the amendments to the con- 
stitution, which I have before quoted, is noth- 
ing more than a copy of a like provision in 
the English constitution, which had been 
firmly established before the declaration of 
independence. Blackstone states it in the 
following words: ''To make impx'isonment 
lawful, it must be either by process of law 
from the courts of judicature, or by warrant 
from some legal officer having authority to 
commit to prison." 1 Bl. Comm. 137. 

The people of the United Ciolonies, who had 
themselves lived under its protection, while 
they were British subjects, were well aware 
of the necessity of this safeguard for their 
personal liberty. And no one can believe 
that, in framing a government intended to 
guard still more efficiently the rights and lib- 
erties of the citizen, against executive en- 
croachment and oppression, they would have 
conferred on the president a power which the 
history of England had proved to be dan- 
gerous and oppressive in the hands of the 
crown; and which the people of England had 
compelled it to sun-ender, after a long and 
obstinate struggle on the part of the English 
executive to usurp and retain it. 

The right of the subject to the benefit of the 
writ of habeas corpus, it must be recollected, 
was one of the great points in eonti'oversy, 
during the long struggle in England between 
arbitrary government and free institutions, 
and nmst therefore have strongly attracted 
the attention of the statesmen engaged in 
framing a new and, as they supposed, a freer 
government than the one which they had 
thrown off by the revolution. From the earli- 
est history of the common law, if a pereon 
were imprisoned, no matter by what author- 
ity, he had a right to the writ of habeas cor- 
pus, to bring his case before the king's 
bench; if no specific offence were charged 
against him in the warrant of commitment, 
he was entitled to be forthwith discharged; 
and if an offence were charged which was 
bailable in its character, the court was bound 
to set him at liberty on bail. The most excit- 
ing contests between the crown and the peo- 
ple of England, from the time of JIagna 
Charta, were in relation to the privilege of 
this writ, and they continued until the pas- 
sage of the statute of 31 Car. II., commonly 
known as the great habeas corpus act. 

This statute put an end to the struggle, aud 
finally and firmly secured the liberty of the 
subject against the usm-pation and oppression 
of the executive branch of the government. 
It nevertheless conferred no new right upon 
the subject, but only secured a right already 
existing; for, although the right could not 



justly be denied, there was often no effectual 
remedy against its violation. Until the stat- 
ute of 13 Wm. III., the judges held their of- 
fices at the pleasure of the king, and the in- 
fluence which he exercised over timid, time- 
sei-ving and partisan judges, often induced 
them, upon some pretext or other, to refuse 
to discharge the party, although entitled by 
law to his discharge, or delayed their de- 
cision, from time to time, so as to prolong 
the imprisonment of persons who were ob- 
noxious to the king for their political opin- 
ions, or had incurred his resentment in any 
other way. 

The great and inestimable value of the ha- 
beas corpus act of the 31 Cax'. II. is, that it 
contains provisions which compel courts and 
judges, and all parties concerned, to perform 
their duties promptly, in the manner specified 
in the statute. 

A passage in Blackstone's Commentai-ies, 
showing the ancient state of the law on this 
subject, and the abuses which were practised 
through the power and Influence of the 
crown, and a short exti*act from Hallam's 
Constitutional History, stating the circum- 
stances which gave rise to the passage of this 
statute, explain briefly, but fully, ail that is 
material to this subject 

Blackstone says: "To assert an absolute 
exemption from imprisonment in all cases is 
inconsistent with every idea of law and po- 
litical society, and in the end would destroy 
all civil liberty by rendering its protection im- 
possible. But the glory of the English law 
consists in clearly defining the times, the 
causes and the extent, when, wherefore and 
to what degree, the impxisonment of the 
subject may he lawful. This it is which in- 
duces the absolute necessity of expressing 
upon every commitment the reason for which 
it is made, that the court, upon a habeas cor- 
pus, may examine into its validity, and ac- 
cording to the circumstances of the case, may 
discharge, admit to bail or remand the pris- 
oner. And yet early in the reign of Charles 
I. the court of kings bench, relying on some 
arbiti-ary precedents (and those perhaps mis- 
understood) determined that they would not, 
upon a habeas corpus, either bail or deliver a 
prisoner, though committed without any 
cause assigned, in case he was committed by 
the special command of the king or by the 
lords of the privy council. This drew on a 
parliamentary inquiry, and produced the 'Pe- 
tition of Bight' (3 Car. I.) which recites this 
illegal judgment, and enacts that no free- 
man hereafter sliall be so imprisoned or de- 
tained. But when, in the following year, Mr. 
Selden and others were committed by the 
lords of the council, in pursuance of his 
majesty's special command, under a general 
charge of 'notable contempts, and stirring up 
sedition against the king and the govern- 
ment,' the judges delayed for two terms (in- 
cluding also the long vacation) to deliver an 
opinion how far such a charge was bailable; 
and when at length they agreed that it was, 
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they however annexed a condition of finding 
sureties for their good behavior, -which still 
protracted their imprisonment, the chief jus- 
tice. Sir Nicholas Hyde, at the same time, 
declai-ing that 'if they were again remanded 
for that cause, perhaps the court would not 
afterwards grant a habeas corpus, being al- 
ready made acquainted with the cause of the 
imprisonment.' But this was heard with in- 
dignation and astonishment by evei-y lawyer 
present, according to Mr. Selden's own ac- 
count of the matter, whose resentment was 
not cooled at the distance of four and twenty 
years." 3 Bl. Comm. 133, 134. 

It is worthy of remark, that the offences 
charged against the prisoner in this ease, and 
relied on as a justification for his arrest and 
imprisonment, in their nature and charac- 
ter, and in the loose and vague manner in 
which they are stated, bear a striking re- 
semblance to those assigned in the warrant 
for the arrest of Mr. Selden. And yet, even 
at that day, the wan-ant was regarded as 
such a flagrant violation of the rights of the 
subject that the delay of the time-serving 
judges to set him at liberty, upon the habeas 
corpus issued in his behalf, excited the uni- 
versal indignation of the bar. 

The extract from Hallam's Constitutional 
History' is equally impressive and equally in 
point: "It is a very common mistake, and 
that not only among foreigners, but many 
from whom some knowledge of our constitu- 
tional laws might be expected, to suppose 
that this statute of Car. II. enlarged in a 
great degree our liberties, and forms a sort 
of epoch in their history. But though a very 
beneficial enactment, and eminently remedial 
in many cases of illegal imprisonment, it in- 
troduced no new principle, nor conferred any 
right upon the subject. From the earliest 
records of the English law, no freeman could 
be detained in prison, except upon a criminal 
charge or conviction, or for a civil debt. In 
the former case it was always in his power 
to demand of the court of king's bench a writ 
of habeas corpus ad subjiciendum, directed 
to the person detaining him in custody, by 
which he was enjoined to bring up the body 
of the prisoner, with the warrant of commit- 
ment, that the court might judge of its sufll- 
ciency, and remand the party, admit him to 
bail, or discharge him, according to the na- 
ture of the charge. This writ issued of right, 
and could not be refused by the court. It 
was not to bestow an immunity from arbi- 
ti-ary imprisonment, which is .abundantiy pro- 
vided for in Magna Charta (if indeed it is not 
more ancient), that the statute of Car. II. 
was enacted, but to cut ofC the abuses by 
which the government's lust of power, and 
the servile subtlety of the ci-own lawyers, had 
impaired so fundamental a privilege." 3 
Hall. Const Hist 19. 

While the value set upon this writ in Eng- 
land has been so great that the removal of 
the abuses which embarrassed its employ- 
m^jnt has been looked upon as almost a new 
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grant of liberty to the subject it is not to be 
wondered at that the continuance of the writ 
thus made effective should have been the ob- 
ject of the most jealous care. Accordingly, 
no power in England short of that of parlia- 
ment can suspend or authorize the suspension 
of the writ of habeas corpus. I quote again 
from Blackstone (1 Bl. Comm. 136) : "But the 
happiness of our constitution is, that it is not 
left to the executive power to determine when 
the danger of the state is so great as to ren- 
der this measure expedient. It is the parlia- 
ment only or legislative power that, when- 
ever it sees proper, can authorize the crown 
by suspending the habeas corpus fot a short 
and limited time, to imprison suspected per- 
sons without giving any reason for so doing." 
If the president of the United States may 
suspend the writ, then the constitution of the 
United States has conferred upon him more 
regal and absolute power over the liberty of 
the citizen, than the people of England have 
thought it safe to entrust to the crown; a 
power which the queen of England cannot 
exercise at this day, and which could not 
have been lawfully exercised by the sov- 
ereign even in the reign of Charles the First. 
But I am not left to form my judgment up- 
on this great question, from analogies be- 
tween the English government and our own, 
or the commentaries of English jurists, or the 
decisions of English courts, although upon 
this subject they are entitied to the highest 
respect, and are justly regarded and received 
as authoritative by our courts of justice. To 
guide me to a right conclusion, I have the 
Commentaries oil the Constitution of the 
United States of the late Mr. Justice Stoiy, 
not only one of the most eminent jm'ists of 
the age, but for a long time one of the bright- 
est ornaments of the supreme court of the 
United States; and also the clear and au- 
thoritative decision of that court itself, given 
more than half a century since, and conclu- 
sively establishing the principles I have 
above stated. 

Mr. Justice Story, speakuag, in his Commen- 
taries, of the habeas corpus clause in the con- 
stitution, says: "It is obvious that cases of a 
peculiar emergency may arise, which may 
justify, nay, even require, the temporary sus- 
pension of any right to the writ But as it has 
frequently happened in foreign countries, and 
even in England, that the writ has, upon vari- 
ous pretexts and occasions, been suspended, 
whereby persons apprehended upon suspicion 
have suffered a long imprisonment, some- 
times from design, and- sometimes because 
they were forgotten, the right to suspend it is- 
expressly confined to cases of rebellion or In- 
vasion, where the public safety may require 
it A very just and wholesome resti-aint, 
which cuts down at a blow a fruitful means 
of oppression, capable of being abused, in bad 
times, to the worst of purposes. Hitherto, no 
suspension of the writ has ever been author- 
ized by congress, since the establishment of 
the constitution. It would seem, as the pow- 
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er is given to congress to suspend the writ 
of habeas corpus, in cases of rebellion or in- 
vasion, that the right to judge whether the 
exigency had arisen must exclusively belong 
to tliat body." 3 Story, Oomm. Const § 1336. 
And Chief Justice Marshall, in delivering 
the opinion of the supreme court in the ease 
of Ex parte Bollman and Swartwout, uses 
this decisive language, in 4 Cranch [8 U. S.] 
95: "It may be worthy of remark, that this 
act (speaking of the one under which I am 
proceeding) was passed by the first congress 
of the United States, sittmg under a constitu- 
tion which had declared 'that the privilege 
of the writ of habeas corpus should not be 
suspended, unless when, in cases of rebellion 
or invasion, the public safety may require if 
Acting under the immediate influence of this 
injunction, they must have felt, with peculiar 
force, the obligation of providing efficient 
means, r>y which this great constitutional 
privilege should receive life and activity; for 
if the means be not in existence, the privi- 
lege itself would be lost, although no law for 
its suspension should be enacted. Under the 
impression of this obligation, they give to all 
the courts the power of awarding writs of ha- 
beas corpus." And again on page 101: "If 
at any time, the public safety should require 
the suspension of the powers vested by this 
act in the courts of the United States, it is 
for the legislature to say so. That question 
depends on political considerations, on which 
the legislature is to decide; until the legisla- 
tive will be expressed, this court can only see 
its duty, and must obey the laws." I can add 
nothing to these clear and emphatic words of 
my great predecessor. 

But the documents before me show, that 
the military authority in this case has gone 
far beyond the mere suspension of the privi- 
lege of the writ of habeas corpus. It has, 
hj force of arms, thrust aside the judicial 
authorities and officers to whom the constitu- 
tion has confided the power and duty of in- 
terpreting and administering the laws, and 
substituted a military government in its 
place, to be administered and executed by 
military officers. For, at the time these pro- 
ceedings were had against John Merryman, 
the district judge of Maryland, the commis- 
sioner appointed under the act of congress, 
the district attorney and the marshal, all re- 
sided in the city of Baltimore, a few miles 
only from the home of the prisoner. Up to 
that time, there had never been the slightest 
resistance or obstruction to the process of 
any court or judicial officer of the United 
States, in Maryland, except by the military 
authority. And if a military officer, or any 
other person, had reason to believe that the 
prisoner had committed any offence against 
the laws of the United States, it was his 
duty to give information of the fact and the 
evidence to support it, to the district attor- 
ney; it would then have become the duty of 
that officer to bring the matter before the 
district judge or commissioner, and if there 
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was sufficient legal evidence to justify his ar- 
rest, the judge or commissioner would have 
issued his warrant to the marshal to an-est 
him; and upon the hearing of the case, would 
have held him to bail, or committed him for 
■trial, according to the character of the of- 
fence, as it appeared in the testimony,^ or 
would have discharged him immediately* if 
there was not sufficient evidence to support 
the accusation. There was no danger of any 
obstruction or resistance to the action of the 
civil authorities, and therefore no reason 
whatever for the interposition of the militarj'. 
Yet, under these circumstances, a military 
officer, stationed in Pennsylvania, without 
giving any information to the district attor- 
ney, and without any application to the ju- 
dicial authorities, assumes to himself the ju- 
dicial power in the district of Mai-yland; un- 
dertakes to decide what constitutes the crime 
of treason or rebellion; what evidence {if in- 
deed he required any) is sufficient to support 
the accusation and justify the commitment; 
and commits the party, without a hearing, 
even before himself, to close custody, in a 
strongly garrisoned fort, to be there held, it 
would seem, during the pleasure of those who 
committed him. 

The constitution provides, as I have before 
said, that "no person shall be deprived of life, 
liberty or property, without due process of 
law." It declares that "the right of the peo- 
ple to be secure in their persons, houses, pa- 
pers and effects, against unreasonable 
searches and seizures, shall not be violated; 
and no warrant shall issue, but upon proba- 
ble cause, supported by oath or affirmation, 
and particularly describing the place to be 
searched, and the persons or things to be 
seized." It provides that the paity accused 
shall be entitled to a speedy trial in a court 
of justice. 

These great and fundamental laws, which 
congress itself could not suspend, have been 
disregarded and suspended, like the writ of 
habeas corpus, by a military order, support- 
ed by force of arms. Such is the case now 
before me, and I can only say that if the au- 
thority which the constitution has confided 
to the judiciary department and judicial offi- 
cers, may thus, upon any pretext or under 
any circumstances, be usurped by the mili- 
tary power, at its discretion, the people of 
the United States are no longer living under 
a government of laws, but every citizen holds 
life, liberty and property at the will and 
pleasure of the army officer in whose mili- 
tary district he may happen to be found.s 



8 The constitution of the United States is 
tounded upon the principles of government set 
torth and maintained in the Declaration of In- 
dependence. In that memorable instrument the 
people of the several colonies declared, that one 
of the causes which "impelled" them to "dis- 
solve the political bands" which connected them 
with the British nation, and justified them in 
withdrawing their allegiance from the British 
sovereign, was that "he (the king) had affected 
to render the military independent of, and su- 
perior to, the civil power." 
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In such a case, my duty was too plain to be 
mistaken! I have exercised all the power 
which the constitution and laws confer upon 
me, but that power has been resisted by a 
force too strong for me to overcome. It is 
possible that the officer who has incurred this 
grave responsibility may have misunderstood 
his instructions, and exceeded the authority 
intended to be given him; I shall, therefore, 
order all the proceedings in this case, with 
my opinion, to be filed and recorded in the 
circuit court of the United States for the dis- 
trict of Maryland, and direct the clerk to 
ti*ansmit a copy, under seal, to the president 
of the United States. It will then remain for 
that high officer, in fulfilment of his constitu- 
tional obligation to "take care that the laws 
be faithfully executed," to determine what 
m'easures he will take to cause the civil pro- 
cess of the United States to be respected and 
enforced. 
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Case 'No. 9,488. 

MERSEROLli; et al. v. UNION PAPER COL- 
LAR CO. 

[3 Fish. Pat Cas. 483; 6 Blatchf. 356.] i 

Circuit Court, S. D. New York. March 27, 
3869. 

Courts — Jdrisdictioh — A.vebmest of Citizen- 
ship—State COUBTS — JUIIISDICTIOS OVER PAT- 
ENTS — AoTHORiTr TO Abjodge Void — License 
—Suit to Repeal. 

1. It is not sufficient to aver that the com- 
plainants are citizens of the United States. It 
should appear, affirmatively, that they are not 
citizens of the same state with the defendants. 

[Cited in Lewis v. Hitchcock, 10 Fed. 6.] 

2. The only authority to adjudge letters pat- 
ent void, conferred by any statute of the United 
States, is found in section 16 of the act of 1836 
[5 Stat. 123], and section 10 of the act of 1839 
[Id. 354], and extends no farther than to a case 
of two interfering patents, and to a case where 
the granting of a patent is refused by the com- 
missioners of patents, or by one of the justices 
of the District of Columbia on appeal. 

3. "Whether the suit be one by a licensor, to 
enforce the covenants contained in a license 
granted under a patent, or be one by the licensee 
to destroy and annul the license and its cove- 
nants, it is equally impossible to find in the sub- 
ject matter any basis for the jurisdiction of a 
circuit court of the United States. 

[Cited in White v. Lee, 3 Fed, 224; Teas v. 
Albright, 13 Fed. 413; Albright v. Teas, 106 
U. S. 620, 1 Sup. Ct 556.] 

4. If the license is void, because the patent 
is void, the fact that the plaintifE must show 
that the patent is void, in order to get rid of the 
license, does not make the case one arising un- 
der the patent act so as to give jurisdiction to a 
circuit courL 

5. A state court has jurisdiction to decree a 
license to be void and inoperative for fraud, or 

1 [Reported by Samuel S. Fisher, Esq., and 
by Hon. Samuel Blatchford, District Judge, and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 3 Fish. Pat. Cas. 
483, and the statement is from 6 Blatchf. 356.] 
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any other adequate reason, and the fact that, in 
the investigation, the state court will be obliged 
to inquire whether there was anything new in 
the patents which could operate as a considera- 
tion for the license, can not deprive the state 
court of jurisdiction, or confer it upon a circuit 
court of the United States. 
[Cited in brief in Havana Press Drill Co. v. 
Ashurst, 148 111. 121, 35 N. E. 873. Crit- 
icised in Continental Store Service Co. v. 
Clark, 100 N. Y. 368, 3 N. E. 335.] 

6. A state court can not take cognizance of a 
suit brought for the infringement of a patent 
nor of a direct suit brought to decree a patent to 
be void, but when a patent comes in question 
collaterally, its validity must become a subject 
of inquiry in the state courts. 

7. Every dtizen has, abstractly, the same in- 
terest with every other citizen, that a void pat- 
ent shall not be in existence. Yet such interest 
is not sufficient to warrant the maintenance of a 
suit to repeal a patent 

8. A suit to repeal a patent, except in the cases 
stated in section 16 of the act of 1836, and sec- 
tion 10 of the act of 1839, can not be brought 
either in a state court or a circuit court of the 
United States. 

9. Section 16 of the act of 1836 and section 17 
must be construed together, and the confiding of 
authority by section 16, to declare a patent void, 
in certain specified cases, must be regarded as 
intended not to confer such authority in any 
other cases. 

[This was a bill in equity, to which a de- 
murrer was interposed by the defendants. 
The plaintiffs [Cornelius M. Merserole and 
James L. Libby] were described, in the 
bill, as "citizens of the United States," but 
they were not averred to be citizens of any 
state of the United States. The defendants 
were described as "The Union Paper Collar 
Company, claiming to be a corporation cre- 
ated under the laws of the state of New York, 
and having its office and principal place of 
business in the Southern district of New 
York." The plaintiffs were manufacturers of 
paper collars. On the 9th of January, 1868, 
they became the assignees, by an assignment 
in writing, of a license in writing, granted by 
the defendants, on the 11th of May, 1866, to 
the Norwich Paper Collar Company, to make 
and sell collars, cuffs, and bosoms of paper, 
or of cloth and paper, according to any or all 
of nine several letters patent, granted by the 
United States, and set forth in the license, 
on the payment to the licensors of certain 
specified current tariffs. The assignment of 
the license to the plaintiffs was made with 
the consent of the defendants, and on the as- 
sumption, by the plaintiffs, of the covenants 
of the license as to the payment of tariffs, 
and otherwise. The bill averred, that the 
plaintiffs purchased the license on the 
strength of representations, previously made 
to them by the defendants, that the patents 
were valid, and that the plaintiffs, if they 
purchased the license, would be allowed to 
make and sell four millions of paper collars, 
without paying therefor. It also averred, 
that the patents were, all of them, invalid, 
for want of novelty; that the consideration 
for the purchase of the license by the plain- 
tiffs was void; that the plaintiffs had paid 
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some tariffs under the license; and that 
the defendants were now claiming tariffs, un- 
der the license, from the plaintiffs, on such 
four millions of collars. The prayer of the 
bill was, (1.) That, during the pendency of 
the suit, the defendants might be enjoined 
from commencing any suit at law upon the 
license, to recover from the plaintiffs the 
tariffs reserved therein upon the collars man- 
ufactured by the plaintiffs, and from alien- 
ating the license; (2.) That this court would 
decree all of the patents void for want of 
novelty, and that thereby the consideration 
for the license had entirely failed; (3.) That 
the defendants might be decreed to caucel the 
license, and the agreement made by the 
plaintiffs in the assignment of it to them, and 
to return the amount of tariffs paid by the 
plaintiffs. The demurrer was interposed on 
.the ground that it did not appear, from 
the bill, that this court had jurisdiction of 
the subject-matter of the suit, or of the par- 
ties thereto, or to grant the relief therein 
prayed for,] 2 

Clarence A. Seward, for plaintiffs, 
George Gifford, for defendants. 

BLATCHFORD, District Judge, In order 
to give this court jurisdiction of the suit on 
the ground of parties, it must be a suit be- 
tween a citizen of the state of New York and 
a citizen of another state. Act Sept. 24, 1789, 
§ 11 (1 Stat. 78). The necessary averments of 
citizenship to confer jurisdiction must ap- 
pear on the face of the bill. This bill is 
defective in that respect. The plaintiffs are 
not averred to be citizens of any state, but 
only citizens of the United States. It should 
appeal-, affirmatively, that they are not citi- 
zens of the same state with the defendants. 

The other ground of jurisdiction invoked 
is that of the subject-matter of the suit In 
that respect, the bill is founded wholly on the 
alleged invalidity of the patents; for, if this 
court has not jurisdiction, growing out of the 
subject-matter, to decree the patents to be 
void, it has none to enjoin the defendants 
from suing on the license under the patents, 
or to decree that the consideration for the 
license has failed, or to decree the canceling 
of the license or the agreement, or to decree 
a return of paid tariffs. 

The only authority conferred on this court, 
by any statute of the United States, to ad- 
judge any letters patent to be void, is that 
given by section 16 of act of July 4, 1836 (5 
Stat. 123), as extended by section 10 of the 
act of March 3, 1839 (5 Stat. 354). Such au- 
thority extends, by those provisions, no far- 
ther than to a case of two interfering patents, 
and to a case where the granting of a patent 
is refused by the commissioner of patents, or 
by the chief justice of the District of Colum- 
bia on appeal. 

The jurisdiction of this court fails, there- 
fore, in this ease, as respects the subject-mat- 

2 [From 6 Blatchf. 356.] 



ter, so far as regards the conferring on it of 
any special authority to declare the patents 
in question void. It is urged, however, on 
the part of the plaintiffs, that section 17 of 
the act of July 4, 1836, confers upon this court 
jurisdiction to declare these patents void. 
That section provides that "all actions, suits, 
controversies, and cases arising under any 
law of the United States granting or con- 
firming to inventors the exclusive right to 
their inventions or discoveries, shall be orig- 
inally cognizable, as well in equity as at law 
by the circuit courts of the United States." 
It is claimed that this suit is one arising un- 
der the laws of the United States which grant 
to the patentees named in the patents in 
question the exclusive right to the inven- 
tions covered thereby. 

So far as regards the right of the defend- 
ants to sue the plaintiffs upon the license, ta 
recover from the plaintiffs the tariffs reserv- 
ed therein, and the rights of the defendants 
to alienate their interest under the license, 
and their i*ight to hold in force, as against 
the plaintiffs, the license and the agreement 
made by the plaintiffs in the assignment of 
the license to them, and the right of the 
defendants to retain the amount of tariffs 
paid by the plaintiffs, it needs no argument 
to show that those rights arise, all of them, 
out of and under the license and the agree- 
ment and the transactions thereunder, and 
not in any proper or legal sense, out of or 
under the patents or the law under which 
they were granted; and that this suit, so far 
as it seeks to impair or destroy those rights, 
has the same origin and basis. It is well 
settled that such a subject-matter does not 
confer on this court jm-isdiction of a suit. 
Wilson V. Sandford, 10 How. [51 U. S.] 99; 
Goodyear v. Union India Rubber Co. [Case 
No. 5,586]. Whether the suit be one by a 
licensor to enforce the covenants contained 
in a license granted under a patent, as in -the 
cases just cited, or be like the present suit, 
one by the licensee to destroy and annul the 
license and its covenants, it is equally im- 
possible to find in the subject-matter any 
basis for the jurisdiction of this court. So 
far as the suit is based on any alleged false 
representations made by the defendants, it 
arises out of a fraud committed by the de- 
fendants, and not under any act of congress. 
If the license and the agreement of the plain- 
tiffs are void because the patents are void, 
the fact that the plaintiffs must show that 
the patents are void, in order to get rid of the 
license and the agreement, does not make the 
case one arising under the patent act, so as 
to give to this court jurisdiction of it. A 
state court has jurisdiction to decree the 
license and agreement to be void and in- 
operative for fraud, or any other adequate 
reason, and the fact that, in the investiga- 
tion, the state court will be obliged to inquire 
whether there was anything new in the pat- 
ents which could operate as a consideration 
for the license and agreement, can not de- 
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prive the state court of jurisdiction, or confer 
it on this court. It is true that a state court 
can not take cognizance of a suit brought for 
the infringement of a patent; nor of a direct 
suit, brought to decree a patent to be void. 
But, as is -well said by Chief Justice Wil- 
liams, in Rich t. Atwater, 16 Conn. 409, 414: 
"Tliat the validity of patent rights is a sub- 
ject peculiarly within the jurisdiction of the 
courts of the United States is true. But it 
is equally true, that when they come in ques- 
tion collaterally, their validity must become 
a subject of inquiry in the state courts. 
Thus, in a suit upon a note if it is claimed 
that the note was given for a patent right, 
and the patent is invalid, and so there was 
no consideration for the note, the state courts 
constantly exercise jurisdiction." In Kich v. 
Atwater, the plaintiff owned a patent for a 
machine which the defendant was infringing. 
The defendant, by a covenant, agreed not to 
use the infringing machine any longer, but 
nevertheless, went on using it, and the plain- 
tiff brought a suit founded on the agreement 
for an account and an injunction. The de- 
fendant offered to prove that the patent was 
invalid for want of novelty. The plaintiff ob- 
jected to the evidence, and took the point be- 
fore the full court, which held that the evi- 
dence was admissible. In Cross v. Huntley, 
13 Wend. 385, the suit was brought on a note 
given on the sale of a patent for a machine. 
In defense, it was proved that the machine 
was not new, and that the specification of 
the patent was so defective as to avoid the 
patent. Mr. Justice Nelson, in delivering the 
opinion of the court, says: "It is insisted by 
the defendant below that the patent is void 
■ on the grounds: (1) That the machine, for 
the making and vending of which the patent 
was granted, is not a new invention; and (2)' 
if new in parts, the patent is void, inasmuch 
as it is for the whole machine, and not for the 
improvement If either of these positions 
were sustained by the proof, the defendant 
was entitled to judgment in the court below, 
as in such case a failure of the consideration 
of the note was shown. From the evidence, 
there can not be a doubt but that the pat- 
ent, in both respects, is defective and void, 
o * * The patent being void, nothing 
passed to the plaintiff in error, and the note 
was given without consideration." The case 
of Head v. Stevens, 19 Wend. 411, was one 
of the same character. It can make no dif- 
ference whether the payee of the note or the 
licensor in the license brings the suit to en- 
force the note or the license, or whether the 
suit is brought by the maker of the note, or 
the licensee in the license, to cancel the in- 
strument The state court has jurisdiction 
in either case, to inquire collaterally into 
the validity of the patent. 

It is true, that a state court can not en- 
tertain jurisdiction of a direct suit to repeal a 
patent. Eveiy citizen has, abstractly, the 
same interest with every other citizen, that 
a void patent shall not be in existence. Yet, 
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such interest is not sufficient to warrant the 
maintenance of a suit to repeal a patent. 
Such a suit can not be brought in a state 
court If not embraced within section 16 of 
the act of 1836, and section 10 of the act 
of 1S39, it is not within the jm-isdiction of 
this court; for it can not be contended that 
every citizen has a right to bring a suit in 
the circuit coxurt of the district where the 
proper defendant may be found, to repeal a 
patent, for the reason that such suit is a suit 
arising under a law of the United States. If 
such right existed under section 17 of the 
act of 1886, the provisions of section 16 would 
be useless. The two sections must be con- 
strued together, and the confiding of authority, 
by section 16 to declare a patent void, in cer- 
tain specified cases, must be regarded as in- 
tended not to confer such authority in any 
other cases. The bill must be dismissed with 
costs. 



Case K"o. 9,489. 

The MERSEY. 

[Blatchf. Pr. Cas. 187.] i 

District Court, S. D. New York. July 28, 1862.2 

Prize —Violation of Blockade — Esemt Pkop- 
ERTy — LoG-BooK — MuTiLATios— Neutral Own- 
er— Pketesded Sale— CossiDERATiON. 

1. The log-book was mutilated with intent to 
mislead and deceive with regard to the purposes 
of the voyage, in fraud of the belligerent rights 
of the United States, and the culpability thus 
shown, coupled with other marks of disguised 
and dishonest practice, demands the condemna- 
tion of vessel and cargo. Vessel and cargo con- 
demned on the following grounds: (1) The ves- 
sel left the enemy's country as enemy property, 
and no attempted change of it to neutral prop- 
erty was made until her arrival in a neutral port. 
There is no evidence of a bona fide consideration 
paid for her purchase, or of a bill of sale exe- 
cuted, or of actual possession delivered to the 
alleged purchaser, or that he ever exercised acts 
of ownership over the vessel, or claimed to be 
her owner. (2) She had previously come out of 
an enemy port by evading the blockade, and was 
seized on her first voyage subsequent thereto. 
(3) Her ostensible voyage from a neutral port to 
a loyal port was simulated, and she was really 
bound to a blockaded port. 

2. The rule of the English prize law is em- 
phatic that the absence of a bill of sale from the 
ship's papers, and the want of proof of payment 
of the purchase money, in support of a claim by 
a neutral to an enemy vessel, are circumstances 
so strongly suspicious, " and so vitally defective 
to a bona fide title to her, that the court, after 
condemnation of the vessel on the preparatory 
proofs, will not even allow further proof to be 
given in support of the title. 

3. A transfer of property to a neutral by an 
enemy in time of war, or in aid of a contemplated 
war, is illegal, as in violation and fraud of vest- 
ed belligerent rights. 

4. The court will take judicial notice of the 
notorious course of trade between the neutral 
port of Nassau and the blockaded ports of the 
enemy. 

[Cited in The William H. Northrop, Case No. 
17,696.] 

1 [Reported by Samuel Blatehford, Esq.] 

2 [Reversed in Case No. 9,490.] 
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5. Suspicious circumstances as to the destina- 
tion of the vessel commented on. 

6. The intentional mutilation of the log-book 
of the vessel is convincing evidence of an attempt 
by her to perpetrate a fraud, in violation of the 
law of nations, for which she and her cargo are 
subject to forfeiture. 

7. It will always be inferred that the papers of 
a vessel which have been destroyed related 
to the vessel and cargo, and that it was of ma- 
terial consequence to some unlawful interests 
that they should be destroyed. 

8. The spoliation of papers is not per se a 
ground for necessarily condemning a vessel, but 
it raises a strong presumption of fraudulent pur- 
poses in those having charge of her, which will 
effect her condemnation it not satisfactorily ac- 
counted for. 

9. The particulars of the mutilation of the log- 
book in this case stated. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo -were captured on the 26th of April, 
1862, in the Atlantic Ocean, two days' sail 
from Nassau, N. P., by the United States 
steamer Santiago de Cuba, and were sent into 
this port for adjudication as prize of war. 
A libel for their condemnation was filed on 
the 17th of May. On the 17th of Jime, Jo- 
seph Roberts, a resident merchant of Nas- 
sau, New Providence, intervened and filed his 
daim and answer and test oath to the libel, 
averring and testifymg that he is a subject 
of the queen of Great Britain, and a resident 
of Nassau aforesaid, and owner of the said 
vessel and her tackle; that, when seized, the 
vessel was in the Gulf of Florida, about 
eighty or one hundred miles from land, and 
that she was laden with an honest cargo, be- 
longing to Sawyer & Menendez, of Nassau, 
and was on an honest voyage from Nassau 
to Baltimore. Robert H. Sawyer and Ramon 
A. Menendez answer and claim that the ear- 
go of the vessel belonged to them, that the 
voyage was a lawful one, and that the ves- 
sel was unlawfully seized. The test oath to 
the claim of Sawyer & Menendez is made by 
Montell, the consignee. The papers found on 
the vessel were, first, a certificate of British 
registry at Nassau, N. P., Bahamas. This 
certificate bears date at Nassau, the 15th of 
April, 1862. It states the vessel to be for- 
eign built, and that her foreign name was 
Elizabeth. Second, the shipping agreement 
signed between William H. Sweeting, master, 
a mate, four seamen, and a cook, dated April 
21, 1862. Third, a biU of lading and invoice 
of the cargo from the shippers Sawyer & 
Menendez, dated Nassau, April 20, 1862, con- 
signed to J. I. Montell, of Baltimore. Fourth, 
a clearance at the port of Nassau of the same 
cargo for the port of Baltimore, April 21, 
1862. Fifth, a letter of advice from the 
shippers to the consignee of the consignment, 
dated April 22, 1862. Sixtn, the leaves of a 
portion of what appears upon its face to be 
a log-book of the voyage. The examination 
of the master, the mate, and one seaman, is 
also put in evidence, the same having been 
taken in preparatorio. 
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Upon the pleadings and proofs the libel- 
lants contended— First. That the vessel and 
cargo were subject to forfeiture, she having, 
on the voyage immediately preceding that 
of her capture, unlawfully run the blockade 
of the port of Charleston, existing at the 
time. Second. That the voyage which was 
being performed, and which purported to be 
to Baltimore, and with an honest neutral lad- 
ing, was simulated and untrue, and the ves- 
sel and cargo on board being really enemy 
property and destined for the port of Charles- 
ton. Third. That the log-book was mutilat- 
ed on the voyage for fraudulent purposes; 
and that the evidence in the case, furnished 
by the witnesses and the dociunents, was in- 
tended for deception and fraud as to the 
facts of the voyage and its objects. The 
claimants urged, on the contrary, that they 
were honest owners of the vessel and cargo, 
and that the whole adventure was truly rep- 
resented In the answers and claims inter- 
posed. 

The master testifies, in his examination in 
preparatorio, that he had no knowledge of 
the vessel until he saw her in Nassau, in 
March last, and that he was appointed her 
master by Sawyer & Menendez, who deliv- 
ered possession of her to him as master. He 
states his belief that she was an American- 
built vessel, and that when she took out a 
British register in April her name was chan- 
ged from the Elizabeth to the Mersey, He 
states that he heard that the schooner came 
to Nassau, with a cargo of cotton, from 
Charleston, on her last voyage; that he saw 
the cotton on board of her, and that she 
came to Nassau the last of March. He 
states that he had heard that while her 
name was the Elizabeth, she belonged to a 
man in Charleston by name Comall; that 
Roberts, the claimant of the vessel, resides 
at Nassau, where he has known him for four 
or five years; and that he knows of his own- 
ership by the registry, and also heard that he 
was owner, but never heard anything about 
any sale. He states that he believes that 
the cargo belongs to Sawyer & Menendez, 
who have resided five or six years in Nas- 
sau; that the consignee, Montell, was for- 
merly a resident of Nassau, but has resided 
in Baltimore for twenty-seven years; that 
he, the witness, has been acquainted with 
him from boyhood; that he does not believe 
that the consignee has any interest in the 
cargo; and that he knows nothing of any 
bill of sale of the vessel, or of any agi'ee- 
ment about her, or of any charter-party. He 
further states that he knew that all the 
Southern ports were imder blockade; that he 
understood that the vessel came to Nassau 
from Charleston, and, therefore, supposes she 
run the blockade there; that he knows no 
more of the history of the vessel than he has 
stated; and that no papers or writings on 
board of the vessel were altered or mutilated 
or suppressed on the voyage. 
This brief synopsis of the evidence of the 



[17 Fed. Cas. page 157] 

master plainly manifests that the vessel 
■was not put in his charge by her registered 
owner, and that he -went into her service 
with a clear understanding that she was not 
to he sailed to Baltimore in the interest of 
Roberts, or of Montell, the nominal consignee 
of the cargo. The letter of instructions 
which she carried to Montell from Sawyer & 
Menendez evinced that an ulterior voyage re- 
mained to be performed by the vessel, other 
than a return to Nassau, had she reached 
Baltimore, and that the master was the con- 
fidential agent to be consulted by the con- 
signee, "both in selling and also in purchas- 
ing a return cargo." This language evident- 
ly deno-ted that the master was not a mere 
catxier of the cargo to Montell, and also 
that Boberts acted in no way in fitting out 
or directing the voyage, that being exclusive- 
ly the act of the shippers of the cargo, ^ho 
were corresponded with by the master as the 
actual owners of the vessel. In answer to 
the 14th interrogatory, the master says: 
"The cargo is owned by Sawyer & Menendez, 
I believe, because they shipped it, and it is 
stated in the invoice that they were the ship- 
pers;" but to the 28th interrogatory he says: 
"If the vessel had arrived at her destined 
porJ^ I suppose the cargo would have belong- 
ed to S. T. Jlontell, the consignee. The 
shippers, I suppose, took the chances of the 
market." The two suppositions of tins last 
answer are incompatible with each other, 
and one of them with the statement of the 
witness in reply to the 14th interrogatory. 
No bill of sale or other conveyance of the 
vessel to Boberts was found with the papers 
on board, and no payment of a consideration 
on her transfer, nor any act of possession or 
ownership on his part, other than the regis- 
tration of her in his name, was proved or 
asserted by Boberts. The testimony from 
the claimants is, that the. master had been 
acquainted with Boberts four or five years 
in Nassau. The master offers no further evi- 
dence of the fact of sale than that he had 
seen the registry and had heard that Rob- 
erts was the owner; but, under these ch:- 
cumstances, the maimer of proof leads to 
the implication that the hearsay of which the 
master testifies was from the shippers rather 
than from Roberts' own declaration or as- 
sertion of ownership, which Lord Stowell re- 
garded as very feeble and equivocal evidence 
in proof of ownership. The Two Brothers, 
1 a Rob. Adm. 131. The rule of the English 
prize law is emphatic that the absence of a 
bill of sale from the ship's papers (it being 
the title-deed to the vessel), and the want 
of proof of payment of the purchase money, 
in support of a claim by a neutral to an ene- 
my vessel, are circumstances so strongly sus- 
picious and vitally defective to a bona fide 
title to her that the court, after condemna- 
tion of the vessel on the preparatory proofs 
will not even allow fui-ther proof to be giv- 
en in support of the title. The Christine, 1 
Spinks' Prize Oas. 82. For aught that ap- 
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pears before the court, this vessel retained 
the same character and ownership she bore 
when she left Charleston and entered the 
port of Nassau the last of March, and at 
the time the British registry on board of her 
was executed at Nassau; but, beyond that' 
subsidiary principle is the higher doctrine 
that a transfer of property to a neutral by . 
an enemy in time of war, or in aid of a con- 
templated -war, is illegal, as hi violation and 
fraud of vested belligerent rights. The Ber- 
non, 1 C. Bob. Adm. 102; The Noydt Ge- 
dacht, 2 C. Bob. Adm. 137, note; The Miner- • 
va, 6 0. Rob. Adm. 396, 400, note; The Ro- 
salie and Betty, 2 G. Bob. Adm. 343. .The 
cargo on board was documented as neutral, 
and by the papers was dh-ected to a neutral 
port; and unless it was on carriage under 
false and fraudulent semblance, with intent 
to cover and disguise its character, and to 
convey it to an enemy port, or in some other 
way fraudulently evade the belligerent right 
of the United States, ii must be restored to 
the claimants thereof. 

The question, then, specifically touchhig the 
suit for the condemnation of the cargo, rests 
upon the inquiry whether it is virtually shown 
to be enemy property, or to have been export- 
ed from Nassau with the view and purpose 
of evading the blockade and carrying it to 
the enemy, or whether any deception has 
been practiced in relation to its transporta- 
tion, calculated and intended to mislead the 
government and disguise the true character 
of the voyage and violate the belligerent 
rights of the United States. The intrmsic 
and extraneous circumstances insisted upon 
by the libellants as indicating a culpable in- 
tention in the vessel and voyage consist essen- 
tially in the imputation that it was matter of 
notoriety at Nassau, and personally laiown to 
all the vessel's company, that the Southern 
ports were in a state of blockade, and that 
the court is judicially informed that the open 
and steady course of navigation and trade at 
the time of the fitthig out of the vessel at 
Nassau was that of running cargoes in and 
out of Charleston in violation of the blockade 
of that port by neutral and enemy vessels 
Dotoriously and publicly employed in and 
prosecuting that object and pursuit; and 
that this vessel on her last voyage evaded the 
blockade of Charleston with an enemy cargo, 
and immediately on her arrival at Nassau as- 
sumed a neutral ownership, and was reladen 
with a cargo specially adapted to the wants 
of Charleston, and of the character of the 
"cargoes constantly being shipped from Nassau 
to Charleston in violation of the blockade. 
Sir William Scott, in The Bosalie and Betty, 
2 C. Bob. Adm. 344, says that the judiciai-y 
is not to shut its eyes "to what is generally 
passing in the world— to that obvious system 
of covering the property of the enemy which, 
as the war advances, grows notoriously more 
artificial. Not to know these facts, as mat- 
ters of frequent and not unfamiliar occurrence, 
would be not to know the general nature of 
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the subject upon which the court is to decide; 
aot to consider them at all, would not be to 
do justice." The fact is proyed that a large 
quantity of salt, particularly, was laden di- 
rectly from a vessel bringing it from Liver- 
pool on board of the Mersey, and the circum- 
stances attendmg the discharge of the Mersey 
. and the reloading her for her outward voy- 
age strongly import that the transactions were 
under a common intei-est and superintenaence. 
The master had been for years acquainted 
with Roberts and with Sawyer & Menendez, 
• yet treated with the latter as owners of the 
vessel and cargo, and was to act as theur 
agent in the disposition of the cargo and in 
obtaining a return one at the port of alleged 
destination. The mate, contrary to the as- 
sertion of the master, considered him to have 
been appointed by Roberts. So hurried and 
confused does the business seem to have been 
in its transaction, that the master says, on 
his examination, that he does not know the 
capacity of the vessel. The mate says that 
she was of about fifty tons burden, and the 
steward estimated her at two hundred tons. 
The shipping agreement with the crew is 
from Nassau to Baltimore and back, without 
specification of time of employment; and 
the letter of instruction and advice to the 
consignee, for the disposition of the adven- 
ture, gives no other directions as to a return 
cargo than a reference to the counsel and 
advice of the master. Such obscurity and 
looseness in conducting a mercantile voyage 
gives occasion for suspicion that something 
was connected with it, and designed to be 
carried into effect by it, which was cautiously 
kept out of view; and the notorious course 
of trade and intercommunication between 
Nassau and Charleston, from the breaking out 
of the war to this day, gives occasion to a 
strong presumption that it was purposed, on 
the part of those who managed the Mei-sey, 
that she should fulfil the business on which 
she started at Charleston, by returning di- 
rectly back to the place of her departure with 
a cargo adapted to that market. It would 
be no imcommon device to adopt a circuitous 
back ti-ack, and remove from the papers all 
outward marks of culpability in its initiation. 
The evidence bearing upon this branch of 
the inquiry, although negative in form, is 
efficient in character if it sustains the inter- 
pretation put upon it by the libellants. They 
charge that the log-book, arrested with the 
vessel, has been mutilated and spoliated so 
as to destroy or conceal entries evidently 
made upon it originally. Such an act, if com-* 
mitted, supplies convincing evidence of an at- 
tempt by the vessel to perpetrate a fraud or 
deceit, in violation of the law of nations, for 
which she and her cargo- are subject to for- 
feiture. The master of the vessel testifies 
that she was captured and taken in tow at 
about 30° north latitude, but he does not re- 
member the longitude. The mate answers 
the interrogatory in about the same language; 
and the steward says he does not know and 
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never heard what was the longitude of the 
capture, but it was somewhere in the Gulf 
Stream. And they all say that the vessel 
was thence taken to Port Royal. It is mark- 
ed on the log of the vessel to have been lati- 
tude 30^ 17', longitude 79° 33', at 3^ p. m., 
when she was taken in tow by the captors, 
and that she, in tow of the capturing vessel, 
made land the next morning between nine 
and ten o'clock, against heavy weather. The 
portion of the log-book taken with the vessel 
notes the latitude of the place of departure 
of the vessel to be 27° T, and the longitude 
79' 13'. The latitude of Baltimore is laid 
down on the charts as 39° 17' N., and the 
longitude 76° 36' W., and Charleston is in 
longitude 79° 54', and latitude 32° 47'. It 
will be perceived, by the statement of tlie 
longitudes of the point of departure of the 
vessel and that of her alleged point of des- 
tination, that she had, between 10 o'clock a. 
m. of Thursday and 3i^ p. m. of Saturday, 
varied her position towards the coast of the 
blockaded states, southerly, off and below 
Charleston, about throe degrees of north lati- 
tude and one degi-ee of west longitude, and 
was three degrees west of the longitude of 
Baltimore. No reason or excuse is assigned 
for such apparent approach to the coast, nor 
is it shown to have been the regular line of 
navigation for Baltimore. Indeed the ship's 
company deny all knowledge of her position 
in that respect. Whether such ignorance is 
real or simulated might be explained by a 
perfect log, recording the route intended to 
be run on the voyage, and the impediments 
or causes preventing the fulfilment of such 
purpose. 

This rendei*s the solution of the inquiry per- 
tinent and important, whether the log found 
on board had been mutilated or varied sur- 
reptitiously after the vessel left Nassau. Her 
transit directly in front of the line of block- 
aded ports would pass through about eleven 
degrees of latitude. The English and Ameri- 
can prize law regards the act of destroying 
or mutilating the ship's papers (among which 
log-books rank as of primary importance) to 
be proof of mala fides in the actors, and to 
demand the worst presumption against those 
concerned in it. It will always be inferred 
that the papers relate to the ship or cargo, 
and that it was of material consequence to 
some unlawful interests that the papers should 
be destroyed or suppressed. The suppression 
or spoliation of papers is not now considered 
in the American or English courts as, per se, 
the necessary damnatory cause of forfeiture 
of vessel and cargo (The Pizarro, 2 "Wheat 
[15 TJ. S.] 227), but it raises a strong pre- 
sumption of fraudulent purposes in those hav- 
ing charge of the ship and papers, which will 
effect the condemnation of the prize if not 
satisfactorily explained and accounted for. 
The Two Brothers, 1 C. Rob. Adm. 131; The 
Himter, 1 Dod. 480. 

Notwithstanding the exceedingly positive 
assertion of the master, mate, and steward, 
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in their examination in preparatorio, that no 
alteration or desti-uction of any papers on 
board had been made, the log is produced pal- 
pably mutilated by having the first leaf torn 
or cut from the paper book out of which the 
log is formed, so as to leave marks of writ- 
ing or figuring risible upon the first page 
thereof, and leading to a strong presumption 
that other entries had also been made upon 
the second page, because that method of keep- 
ing the log is subsequently followed to the 
time of the capture of the vessel. The other 
lialf of that sheet, the left side of the out- 
ward one, remains entire, and the whole book 
is stitched through the middle folding of the 
same, the broken edge of the displaced leaf 
showing marks of writing still upon It outside 
of the stitching which fastened it. Two ch:- 
cumstances thus apparent on the face of the 
log, as it stands, demand clear explanation 
from the testimony of the master and mate. 
One is, why no regular entry is made by 
name of the port of departure on the voyage 
and of the port of destination, if really a fair 
trading adventure was contemplated between 
two neutral ports. Another particular gath- 
ered from the dismembered log contrasts very 
unfavorably with the positive averments of 
the master and mate in their examinations. 
The note on the bottom of the first written 
entry in the log represents the longitude of 
the vessel at the hour of her departure (10 
a. m., Thursday, April 24, 1862) to be 79' 13', 
and on Saturday, April 26, when taken in tow 
by the captors, the entry represents the vessel 
to be in longitude 79° 33', only twenty min- 
utes west of her point of departure, whilst 
the mate testifies that she was arrested about 
one hundred miles from land, and the master, 
in the face of that entry, swears he had no 
knowledge of the longitude of the place of 
her capture. It is, moreover, observable that 
the remarks heading the first two remaining 
pages of the log omit naming the month as 
well as the place of beginning of the voyage, 
leaving the implication veiy strong that those 
particulars, as well as others tending to shed 
light upon the enterprise, had been duly reg- 
istered in the fii'St opening of the log account 
thereof, and that the after leaves had been 
continued as if the preliminary facts and oth- 
ers characterizing the voyage were already 
duly recorded. I therefore hold that, upon 
the evidence, the log must have been thought- 
fully changed or spoliated, and that in judg- 
ment of law such alteration or suppression 
was made with intent to mislead and deceive 
with regard to the purpose of the voyage, 
and is, therefore, fraudulent, as against the 
rights of the United States as a belligerent 
power, and affords evidence of culpability 
which, coupled with other marks of disguised 
and dishonest practices, authorizes and de- 
mands the condemnation of the vessel and 
cargo. 

Without dwelling longer upon special points 
of law or fact in the case, the result is— 

1st The vessel left Charleston as enemy 



property, and no attempted change of it to 
neutral property was made until her arrival 
in Nassau. There is no evidence of a bona 
fide consideration paid for her purchase, or 
of a bill of sale executed thereof, or of actual 
possession delivered to the alleged purchaser, 
or that he ever exercised acts of ownership 
over the vessel, or claimed to be her owner. 

2d. She came out of Charleston by evading 
the blockade of the port, and was seized on 
her first voyage subsequent thereto. The 
Ohristiansberg, 6 0. Bob. Adm. 376, 382, 
notes; The General Hamilton, Id. 62. 

3d. The alleged voyage from Nassau to Bal- 
timore was simulated and unreal and was 
meant for a blockade port. The mutilated 
log, the description of cargo on transportation, 
the mode of fitting out and conducting the 
enterprise, the notorious course of dealing and 
trade to and from Nassau since the war, and 
the misrepresentations in the log and in the 
testimony of the master and mate of the ap- 
proach of the vessel, when captured, towards 
Charleston, are fdcts Justifying strong sus- 
picions of her integrity and honesty, and 
must prevail against her in the absence of 
exculpatory proof. 

For the causes indicated I adjudge the ves- 
sel and cargo confiscable in this suit, and de- 
cree their condemnation and forfeiture ac- 
cordingly. 

This decree was reversed on appeal by the 
circuit court, July 17, 1863. [Case No. 9,490.] 
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The MERSEY. 

[Blatehf. Pr. Cas. 60S.] 1 

Circuit Court, S. D. New York. July 17, 1863.2 

Prize — Violation of Bi,ockat>e — BxEStr Prop- 
erty — Mdtii/Atioit of Log-Book. 

Decree of the district court condemning vessel 
and cargo reversed, they not being enemy prop- 
erty, and there having been no violation of, or 
attempt to violate, the blockade. 

[Appeal from the district court of the TJnited 
States for the Southern district of New York.] 

CThe schooner Mersey and cargo were cap- 
tiu-ed as a prize of war, and .it was decreed 
that both be condemned and forfeited. Case 
No. 9,489. The case is now before this comt 
on an appeal.] 

NELrSON, Circuit Justice. This vessel and 
cargo were captured on the 2Gth of April, 1862, 
in the Gulf Stream, about one hundred miles 
from land, and two days out from Nassau, N. 
P., on a voyage from the latter place to Bal- 
timore and back. Her cargo, which was put 
on board at Nassau, consisted of salt, coffee, 
soap, merchandise, &c. The vessel is owned 
by Koberts, a merchant and resident of Nas- 
sau, and a British subject The cargo is own- 
ed by Sawyer & Menendez, of the same place, 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Reversing Case No. 9,489.] 
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one of them a British subject, and the other a 
Spanish. According to the evidence the ves- 
sel was in her proper course, pursuing her 
voyage to Baltimore, and without any intent 
to run the blockade of any of the Confederate 
ports. She seems to have been convicted on 
suspicion, from hearsay " evidence and report 
that she had run the blockade of Charleston 
on her previous voyage, and that she was 
still the property of a citizen and resident of 
some of the Southern states. I am not sat- 
isfied that these facts, or any of them, have 
been established by competent proof. The 
cargo, it is admitted, belongs to British and 
Spanish subjects. Much stress is laid upon a 
mutilation of the log-book, which is fully ex- 
plained by the further evidence of the mate 
and steward. Decree below reversed. 



MERWIN, The F. See Cases Nos. 4,893 and 
10,369. 
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MESA V. UNITED STATES. 

[Hoff. Land Cas. 66.] i 

District Court, D. California. June Term, 1855. 

Mexican Laxd G-kant — Objection bt Board — 
Additional Testimost. 

The objection by the board to the confirmation 
of this daim obviated by the additional testimo- 
ny taken in this court. 

Claim for about half a league of land in 
Santa Claxa county, rejected by the board, 
and appealed by the claimant [Maria Antonia 
Mesa]. 

Jeremiah Clarke, for appellant. 

S. W. Inge, U. S. Atty., for appellees. 

Before HOFFMAN, District Judge. 

This case has been submitted to the court 
without argument; we are referred, however, 
by the district attorney to the opinion of the 
board of commissioners for a statement of 
the objection to the validity of the daim on 
which he relies. The ground on which the 
claim was rejected by the board was that 
there was no description of the granted land, 
either in the grant itself or the map which 
accompanies it, sufficient to designate it and 
effect its segregation from the public domain, 
or rather from the adjoining mission lands, 
out of which it was to be taken. The land is 
described in the grant as the land known as 
the [Rancho] Binconada del Arroyo de San 
Francisquito, and bordering on the land of 
the Pulgas, bdonging to DoSa Soledad Or- 
tega, and on the land of the establishment of 
Santa Clara. By reference to the map, the 
course of the Arroyo San Francisquito, which 
is the southern boundary of the Pulgas land, 
appears clearly laid down. The northern 
boimdary of the land intended to be granted 
is thus ascertained, but the daim was reject- 

1 [Reported by Numa Hubert, Esq., District 
Judge, and here reprinted by permission.] 



ed by the board because "there are no other 
indications or lines on the map to show the 
size, the shape, or tlie location of the ti-act," 
the only information conveyed by the map 
being that the land fronts somewhere on that 
creek, but on what portion of it, or to what 
extent does not appear. It is unnecessary to 
inquire how far the legal principle upon 
which the decision of the board is founded, is 
affected by the case of Fremont v, U. S. [17 
How- (58 TJ. S.) 542]. From additional testi- 
mony of Aaron Van Dom taken in this court, 
it appears that, as a deputy United States 
surveyor, he has smreyed the adjoining 
ranehos, and is acquainted with the surround- 
ing country, and that there is no difficulty 
whatever in locating the land by means of the 
calls in the grant and the map. This witness 
testifies that the principal objects mentioned 
for boundaries are natural objects, well 
known and defined. That those objects exist 
to the witness' own knowledge, and that 
while making a survey of the adjoining 
ranehos, a certified copy of the map in this 
case constituted a part of his instructions 
from the surveyor general. The objection 
therefore raised by the board to the claim 
would seem to be entirely obviated by this 
testimony. In confirmation of this evidence, 
it may be observed that the tract of land (so- 
licited appears from the documents in the 
expediente to have been well known to the 
governor, and by those officers whom he di- 
rected to report upon the application. 

The petition asks for a piece of land ad- 
jacent to the lower part of San Francisquito 
creek on the south, the situation of which 
forms a comer, as will appear by the map; 
said location is bordering on the Pulgas 
randio, and its extent is probably half a 
square league. The petitioner further states 
that about two years before, he had obtained 
permission to occupy this land from the ad- 
ministrator of Santa Clara. The officers to 
whom reference for information is had, re- 
port that the land solicited is known to be- 
long to the mission of Santa Clara, and that, 
as the map shows, part of it belongs to the 
widow Soledad Ortega. Jos§ Estrada re- 
ports that the land on which the house is 
situated, bdongs to the heirs of Don Louis 
Arguello, and on the lamd in the direction of 
Santa Clara, on this side of the San Fran- 
cisquito, the cattle and horses of the ex-mis- 
sion pastured, and that it is the only watering 
place on said location. The prefect to whom 
the governor refers the whole matter, reports 
that the house, which, according to the map, 
stands on the land belonging to the widow 
Soledad, has been moved, as he is informed 
by the petitioner, and that the cattie of the 
ex-mission have enough land above what the 
petitioner solicits. We think it evident from 
the general tenor of these reports, that the 
governor and the officers must have had a 
dear and definite idea of the situation and 
extent of the land intended to be granted, and 
when in addition we have the direct testi- 
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mony of a deputy United States surveyor 
that the land can, by means of the map and 
the calls on the grant, he readily located, we 
think that no gi-ound remains for the rejec- 
tion of tliis claim for want of definiteness. 
No other objection is mentioned by the com- 
missioners. The genuineness of the grant is 
not disputed, and the gi-antee appears to have 
fully complied with the conditions. 

A decree of confirmation must therefore be 
entered. 
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Case "No. 9,49S. 

MESA V. UNITED STATES. 

[4 Sawr- 551.] i 

Circuit Court, N. D, California. May 11, 1865. 

Mexican' Land Gkants— Appeals to Cikcdit 
CoL'itT— Wben Autuohized. 

The act of congress of July 1, 1S64 [13 Stat. 
332], "to expedite the settlement of titles to 
lands in the state of California," did not author- 
ize appeals to tlie circuit court from all past de- 
crees in laud cases of the district court, but only 
from decrees of that court then appealable to 
the supreme court, but from which no appeal had 
been taken, and from decrees of the district court 
■n-hich might be subsequently rendered, ' 

Appeal from the district court, heard at the 
February term of 1865. 

[This was a suit by Maria Antonio Mesa 
against the United States, concerning certain 
Mexican land gi*ants.] 

W. H. Patterson, for appellant 

Delos Lake, U. S, Atty., for respondent. 

FIELD, Cu-cuit Justice. This case comes be- 
fore the court on appeal from the decree of the 
district court approving the official sur\'ey of 
the land confli-med to the claimant. [Case un- 
reported.] The decree wg.s entered in April, 
18(31, and the appeal was taken, in Maroti of the 
present year. The question presented is wheth- 
er under ttie act of July, 1864, "to expedite the 
settlement of titles to lands in the state of Cal- 
ifornia," this court can take jurisdiction of 
the ease. The object of that act was to relieve 
the supreme court from the necessity of con- 
sidering cases of sm-vey and location of pri- 
vate land claims, which raised few questions 
of interest except to the parties engaged in the 
litigation, and to vest in the circuit comt the 
jurisdiction of future cases of this character. 
While, therefore, the jm-isdiction of the su- 
preme court was retained over pending ap- 
peals, jurisdiction was vested in the circuit 
court over cases in which appeals might sub- 
sequently be taken. The language of the stat- 
ute is: "That where a plat and survey have 
already been approved or corrected ;by one 
of the districts courts of the United States for 
California, and an appeal from the decree of 
approval or correction has already been taken 
to the supreme court of the United States, the 
said supreme court shall have jurisdiction to 



hear and determine the appeal. But where 
from such decree of approval or correction no 
appeal has been taken to the supreme coiu-t, 
no appeal to that court shall be allowed, but 
an appeal may be taken within twelve months 
after this act shall take effect, to the circuit 
court of the United States for California, and 
said com-t shall proceed to fully determine the 
matter." From the general language here 
used, counsel contend that the right of appeal 
to the circuit court from all past decrees is 
conferred; and thus that surveys and loca- 
tions which have become absolute by lapse of 
time, may be again ■ opened to contestation. 
Such is not, in our judgment, the proper con- 
struction of the act. We are clear that the 
act was only intended to authorize a review by 
the circuit court of decrees which were then 
appealable, but from, which no appeal had at 
the time been taken to the supreme court; and 
of decrees which might be subsequently ren- 
dered in cases pending undetermined in the 
district court, the time within which to appeal 
to the circuit court in both classes of cases 
being limited to the period of t^^'elve months 
after the passage of the act. The consti-uc- 
tion for which counsel contend would take 
from the act its just designation as an act to 
expedite the settlement of land titles, and 
render it an act to cloud the titles and delay 
their settlement. It foUows that the motion 
to dismiss the appeal must be gi-anted. In 
considering the question presented we have 
not noticed the fact that an appeal had al- 
ready been taken in this case to the supreme 
court of the United States and there dismiss- 
ed, as it was unnecessary for the disposition 
of the motion. Appeal dismissed. 



1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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MESNER et al. v. SUFFOLK BANK. 

[1 Law Rep. 249.] 

District Court, D. Massachusetts. Nov., 1838. 

Salvage— Dekelict—Pkoferty of Papsbxger-— 
Reward Offeued—Salvoks— Ship's CoiiPANV — 

COMPESSATIOX — EXTllAORDIXARX EXERllOXS. 

1. The steamboat New England, on her pas- 
sage from Boston, for ports and places on the 
Kennebec, by collision with the schooner Cur- 
lew, sailing in an opposite direction, was so se- 
verely injured as to be deemed in immediate 
danger of sinking, and, under that apprehension, 
was left by all on board. The passengers, and 
part of the crew went on board the Curlew, the 
master with other officers and the residue of 
the crew remained in small boats about the 
wreck, employed in saving articles found float- 
ing, and after a brief interval, judging it safe so 
to do, again went on board, for the purpose of 
saving, and did save baggage of passengers, 
money and other property to a large amount. 

2. The New England under these circumstan- 
ces, and at the time when the alleged services 
of the libellants were performed, ought not to 
be considered as derelict- 

3. The rules of the marine law, relative to the 
exertions required of seamen in cases of ship- 
wreck, or of disaster at sea, are equally applica- 
ble to navigation by steamboats. 
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4, The distinction, or exception, by which 
pilots in the usual mode of navigation, have, in 
some instances, been admitted as salvors, is not 
applicable to pilots or engineers of steamboats, 
belonging to the ship's company. 

5. A promise of reward from a passenger, in 
the circumstances above described, to officers, 
or crew of the distressed vessel, to secure their 
exertions for saving his property, held not to be 
legally binding. 

G. Where there is a presumption of blame, as 
to the collision on the part of the steamboat, if 
such presumptior he not repelled by evidence, 
a claim of compensation by any of the officers 
or crew of such steamboat, for exti*aordinary 
exertions, is not maintainable. " 

7. Nor is a suit against a passenger, or other 
person having property tliTis saved, to be sus- 
tained, when instituted separately and after 
the payment of wages, in full, to those engaged 
in that service, without claim or demand on their 
part at that time or previously for any such ex- 
tra compensation. 

[This -n-as a libel liy George Jlesner, late 
chief engineer of the steamboat New Eng- 
land; George Stillfin, late pilot of said boat; 
Fitz Goodin, late deck hand, and James Col- 
lins, late a whee'-man. on said boat, — against 
the president, directors and company of the 
Suffolk Bank, for salvage.] 

B. R. & G. T. Curtis, for libellauts. 
S. Hubbard, B. K, Nichols, and 0. Atwood, 
for respondents. 



DAYIS, District Judge. This libel is for 
salvage service alleged to have been per- 
formed, for the benetit of the respondents, in 
saving two paclcages of bank bills, of the de- 
clared value of §50,000, asserted to have been 
saved, under circumstances of great peril and 
extremity from the captain's office in the 
steamer New England, in which that prop- 
erty had been deposited by Joseph H. Dorr, 
agent of the Suffolk Bank, the said steamer 
having been previously deserted by all on 
board from apprehension of her sinking, aft- 
er a disasti-ous collision with another vessel, 
the seliooner Curlew; the exertions of the li- 
bellants in the premises being, as they assert, 
induced by a reward of five thousand dollais. 
offered by said Dorr, one of the passengers 
in the New England. The respondents place 
their defence on tlie following averments, 
summarily collected from their answer. First. 
Tliat the night on which the collision oc- 
cun'ed, was very pleasant with little wind, 
the sea calm, and the atmosphere so clear, 
that a vessel could be seen at the distance of 
several miles; that the schooner was sailing 
at a slow lute, and under usual sails; that 
the steamer was proceeding with great ve- 
locity, under high steam, and with several 
sails spread, and that under such circumstan- 
ces, the collision could not have occurred, but 
thi-ough a defect of duty, on the part of the 
officers and crew of tlie steamer, who were 
at the time, in special charge of the engine 
and navigation of the New England, and that 
the libellants, themselves, or some of them, 
were in said special charge of the engine and 



navigation of tlie steamer. Secondly. That 
the respondents had delivered to Mr. Joseph 
Dorr, their agent, two packages of bank bills, 
one package containing bills of the Globe 
Bank, of Bangor, to the nominal amount of 
20,000 dollars, and the other package con- 
taining bills of the Commercial Bank, of Ban- 
goi*, of the nominal amount of 20,000 dollai'ff, 
both packages being placed ij one carpet bag, 
which was delivered with its contents to the 
clerk of said steamer, for safe keeping; that 
the said bank bills were comprehended in an 
agreement, subsisting between the respond- 
ents, and the said Globe and Commercial 
Banks, respectively, relative to the redemp- 
tion of their bills, by which the said banks 
had been charged for the amount by the Suf- 
folk Bank, and that the said bills, by the 
terms of such agreement were at the risk of 
said Globe and Commercial Banks respective- 
ly. Thirdly. That they do not admit, that 
the said Dorr made such offers of reward, nor 
any offer of reward, to the libellants as they 
allege, and that he was not authorized or em- 
powered in behalf of the respondents, to prom- 
ise such, or any reward whatever, for the re- 
covery of said bills, or for any purpose what- 
soever. Fourth. That the said steamer and 
property on board, were not abandoned by the 
officers and crew, as in the libel alleged, but, 
that from and after the collision, and until 
the libellants themselves finally left tlie 
steamer, the offieei-s and crew thereof re- 
mained, and were on duty, on, or about that 
vessel, without abandoning the same, or any 
property on board; that the libellants, them- 
selves, were acting under the orders of the 
captain, and other officers, and continued, and 
acted under such orders until long after tlie 
time of the services alleged in the libel. 
Fifth. That the libellants in the premises, 
were not acting in their private or individual 
capacity, but that said bank bills, together 
with other large amounts of bills, money and 
other property, belonging to vai-ious persons, 
were taken from said steamer by her officers 
and crew% only in discharge of their several 
duties, and to relieve themselves, and the 
owners of said steamer, from the legal liabili- 
ties which would have been incurred by the 
dereliction or loss of said property; ,that the 
same was done under the direction of the cap- 
tain and other officers; that the said bills 
and other property being recovered were de- 
livered to, and remained in the possession and 
control of the said captain and other offica-s, 
and were, afterwards, delivered by them or 
some of them, to the several owners, or to 
others for said owners, without any claim or 
pretence of claim by the libellants, or any of 
them, or by said officers, or others, of any 
right of salvage thereon; that the bills wei-e 
delivered by the captain of said steamer, to 
the respondents, without any claim of sal- 
vage, or notice of such claim, or anj' allega- 
tion or pretence, that he, or any of the offi- 
cers, or crew, had, in respect to said bills, 
done more or acted otherwise, than was le- 
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quired in the performance of their several du- 
ties, and for then* protection and discharge 
from their legal liabilities. Sixth. That the 
motives, or inducement, by which the libel- 
lants were actuated, were not such as they al- 
lege, but that tliey acted as the respondents 
verily believe, in all the premises, only in per- 
formance of their several duties, and under 
the orders of the officers, and for earning, and 
securing their own customary wages; that 
the libellants, and each of them, in fact, 
claimed, and received, from the owners and 
officers of said steamer, their customary 
wages, for all said time, and until their ar- 
rival at Boston, the day following, as also all 
then* wages at the time of tie collision pend- 
ing, or at any time earned; that the libel- 
lants were, thereby, fully paid for all serv- 
ices alleged or done by them, at the time 
aforesaid, and that they, nor any of them, 
ever made any or fm'ther claims upon said 
owners, or officers, than for their wages so 
paid in full. Seventh. It is denied that the 
labor and risks incurred by tlie libellants, in 
the premises, were in nature or degree as 
in the libel alleged. They were, it is assei't- 
ed, by the respondents, comparatively slight, ■ 
in a very little (if any) degree, exceeding the 
common services and risks of seamen, the 
whole having been done in full dayUght, and 
in a very short time, and in the particular 
mode pointed out by others; that the sea 
was calm, the weather pleasant, and numer- 
ous boats and assistants constantly at hand; 
that, in fact, equal or greater labor and risk 
were incurred by other persons than the libel- 
lants, on board and about the said steamer, 
who have made no claim for compensation. 
Eighth. That if the bills so saved, were in 
fact the property, and at the risk of the re- 
spondents, the saving was of no pecuniary 
benefit to them, the same being of known 
amount, and the whole matter capable of ex- 
plicit proofs; that independently of the agree- 
ment with the Globe and Commercial Banks, 
the claim of the respondents, upon those 
banks, from which the bills had been issued, 
for the amount, would not have been defeated 
or affected, by the total loss of said bills. 
That in the event of such loss, the fact of the 
prior receipt of said bills by the respondents, 
and of their loss and destruction were capa- 
ble of proof, and would, in fact, have been 
proved by the respondent^, and that they 
would have been able to sustain their char- 
ges, for the amount, with interest against the 
said banks, and that the said banks, as the 
respondents have been assm*ed, would have 
readily allowed said charges, without the pro- 
duction of the bills; that the said bills, when 
taken from the steamer, were saturated by 
the salt water, and greatly stained and in- 
jured, and that the fact of the loss of them 
would have been so notorious, that any at- 
tempt to pass them by any person who might 
have found them would have been unsuccess- 
ful, as they would easily have been identi- 
fied as the lost bills; that the said banks 
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which issued them, were in no danger of be- 
ing compelled, nor would th^y have been lia- 
ble to pay them, to any holders of them, and 
fm-ther that the bills of said banks, were at 
that time, generally uncurrent, and have so 
continued to the time of filing the answer of 
the respondents in this suit. Ninthly. That 
if the libellants can be considered as right- 
fully entitled to salvage in the premises, there 
were other, and large amounts of bills, and 
other property belonging to various persons, 
taken from tlie said steamer by the libellants, 
under the same circumstances, or other per- 
sons acting with them, and equally entitled 
to come in and claim with them, and that said 
other bills and property, or their owners, 
ought to bear or pay a conti-ibuting share of 
such compensation or salvage, as may be de- 
creed. The proof in the case on the part of 
the libellants, is contained in the depositions 
of George Mesner, and James Collins, two 
of the libellants, and in the depositions of 
William Rush, William Griffin, Jason Collins, 
and Andrew McCausland, firemen on board 
the New England, at the time of the disaster, 
and of Isaac Powell, the cook. The respond- 
ents produce the testimony of NTathaniel Kim- 
ball, master of the New England, William L. 
Stone, the clerk, Joseph H. uorr and Samuel 
G. Stimson, passengers. 

The testimony is unusually voluminous, 
from the veiy extended and seai-ehing exami- 
nation which was pursued by the contend- 
ing parties, and is in some instances, not 
easily reconcilable. The following facts, 
however, are admitted, or satisfactorily prov- 
ed: The steam packet New England, Na- 
thaniel Kimball, master, sailed from Boston, 
on the 30th day of May last, bound to Bath 
and Gardner, on the Kennebec river, and be- 
tween 1 and 2 o'clock, of the next morning, 
about 16 miles south from Boon Island light 
came in contact with the schooner Curlew, 
deeply laden with lime, bound for Boston, 
from an Eastern port, the steamer being 
under rapid way, at the rate of 12 miles an 
hour, impelled by her machinery in full opera- 
tion, and with her sails set, a foresail and 
jib. The stroke was particularly severe in 
its effect on the steamer. A large hole, some 
of the witnesses say as large as a hogshead, 
was made in her bow, and in about twenty 
minutes she was filled with water. The alarm 
and dismay of all on board, as they rushed 
on deck, most of them aroused from sleep by 
the shock, was excessive. The vessel was 
fast settling, and, from a persuasion thar sn« 
would soon sink, all applications for an-est- 
ing the influx of water proving ineffectual, 
it was decided to take refuge on board the 
Curlew, a measure in which the master and 
officera of the steamer, and all on board con- 
curred for the preseivation of their lives. 
This was effected partly by boats, with which 
the steamer was well furnished, but princi- 
pally, by immediate transit to the Curlew, 
which haled alongside, not having sustained 
any considerable injuiy by the concussion. 
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"Wlien the Curlew stood off, as she soon did, 
from apprehension of danger, if the steamer 
should sink, while attached to her, she had 
received on board all the passengera, sixty- 
three in number, excepting one, who was 
killed, (in what manner does not appear in 
the evidence,) and all the crew of the steamer, 
excepting Capt, Kimball, and some of his of- 
ficei"s and men, who remained in the boats, 
and were actively employed in saving such 
baggage of the passengers and materials of 
the wreck, as were found floating, which 
they collected and delivered on board the 
schooner. Some time was spent in this opera- 
tion, when it was perceived, that the steamer, 
instead of gradually sinking as was expected, 
became stationai-y- Hopes were then enter- 
tained, that she would not sink, and the ap- 
pearances were so promising, that she would 
continue thus stationary, the weather also 
being clear and mild, and the sea smooth, 
that Capt. Kimball, and the men with him 
were encouraged to go on board the wreck 
in their boats, and to make an effort to save 
the baggage and other valuable articles, 
which might be accessible- At that time, the 
only part of the New England, above water, 
was the promenade deck, which the party in 
the small boats, or some of them, ascended, 
and forthwith proceeded to recover the bag- 
gage, breaking through the sky-light, be- 
neath which was the baggage rack. In this, 
good progress was made, and the ti*unks, 
bags and other packages which were in this 
mode recovered, were sent in boats and de- 
livered on board the Curlew, then standing 
off and on, at varying distances from the 
wreck. After a considex-able portion of the 
tiaggage had thus been received and placed 
on board the Curlew, there appeared urgent 
motives that the Curlew should be relieved 
from her uneasy situation, and proceed to 
Boston, in contemplation of being replaced, 
for assistance to Capt. Kimball and the men 
remaining with him, by another schooner 
then nearly approaching them. ilr. Blan- 
chard, first pilot of the New England, by ap- 
pointment from Capt. Kimball, left the boats 
and went on board the Curlew, to take all 
proper charge of the property saved, and 
placed on board the vessel, and of that part 
of the crew of the New England, who were 
on board the schooner. The Curlew depart- 
ed before sunrise, and was replaced by the 
sehooEier Evelina, of Portland. The recovery 
of the baggage through the sky-light aper- 
ture, was industriously pursued, and all or 
nearly all the remaining contents of the bag- 
gage rack, were saved, and conveyed in the 
boats to the schooner Evelina. This being 
accomplished the more difficult task remain- 
ed, the recovery of the valuable propeity in 
the captain's office, which could only be ef- 
fected by cutting a passage through the 
promenade deck. This was performed, by 
means of an axe, brought by Mr. Stone, the 
f^lerk, from the schooner Curlew, before her 
departure. From the opening thus made, 



there was fished up (as the witnesses ex- 
pre^ed it) two carpet bags, one containing 
the packages of bank bills, which had been 
deposited by Jlr. Dorr, with the clerk of the 
boat; the other holding the smaller amount 
of bank bills, belonging to Mi\ Stimson. In 
this operation, the libellants were all actively 
and laboriously employed. The carpet bags, 
with their contents were delivered to Mr. 
Stone, and by him to Capt Kimball, who 
was alongside in one of the boats; Mr. Stone 
was despatched with them to the schooner 
Evelina, and did not return again to the 
wreck. After his departure an iron safe, 
containing Capt. Eamball's money, about six 
hundred dollai-s in specie, was drawn up. 
The men next proceeded to save other articles 
of small value, such as the bell which they 
disengaged from its fixtures, and a portion 
of copper pipe, part of the machinei-y. "We 
supposed," says Capt. Kimball, *'that we had 
saved everything that could bo saved by the 
small boats, unless we had towed the steam- 
er in." The men then left the wreck and 
repaired to the small boats, by direction or 
advice of Capt Kimball, who appeal's to have 
been vigilantly attentive for the safety of all 
in concert with him in the undertaking, and 
who, after the saving of the aiiicles mention- 
ed, noticed some small change of position in 
the wreck, inducing him to advise the men 
to leave the wreck, and go into the boats. 
Soon after they left the wreck she turned 
bottom upwards. Capt Kimball and tlie 
men with him, went on board the schooner 
Evelina, and proceeded in her forthwith to 
Boston. They had been employed in the 
sen^ice described about five houi-s. The re- 
entrance on board the steamer, was, as I 
should infer from the testimony, not far 
from the commencement of twilight. When 
the carpet bags were extracted from the 
captain's office, it was near sunrise, and the 
safe was drawn up, about an hour after sun- 
rise. On arrival at Boston, the packages sav- 
ed, belonging to the Suffolk Bank, were forth- 
with delivered to the proprietors, containing 
the whole amount of bills delivered by Jlr. 
Dorr, to the clerk of the steamer, forty-six 
thousand dollars. At the time when the 
steamer, which it had been supposed would 
sink, became stationary, and the boats were 
about proceeding to go from the Curlew for 
the purpose of boarding her, Mr. Dorr, it ap- 
pears from the evidence, made urgent re- 
quests, and large offers of pecuniaiy reward, 
fii-st of $2000 and then of ?3000 to those 
would save for him the packages of bills, 
which he had lodged in the captain's office. 
These offers it is testified were made in the 
hearing of the libellants, and received a re- 
ply from one of them, Mr. Mesner, that as 
to both sums, Mr. Dorr might as well offer 
the whole, for he must know that it could not 
be done. These asserted offers are denied 
by Mr. Dorr, who affirms, that he made no 
offer of any particular sum, but that he did 
promise a reward, and in presence of many 
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of tlie crew. Mr. Stone, however, testified 
tliat he was promisecl 1000 dollars, by Mr. 
Dorr, if lie should succeed in saving his 
money; and so many witnesses testify to the 
offers of 2000 and 5000 dollars, made to those 
In the boats, that I am bound to believe, that 
some such offers were made by that gentle- 
man, but made in such a state of anxiety 
and excitement, that the expressions which 
at such a moment escaped him, are not recol- 
lected. The libellants, with all the rest of the 
crew of the New England, received their 
wages, in full, on the 1st day of June, reck- 
oned at their resp^tive rates, up to chat time, 
one day after the disaster. JEleceipts, in com- 
mon form, were given by them, without 
claim or demand of any further compensa- 
tion or allowance, excepting that one of the 
witnesses testifies that he did say, at the time 
of the payment of wages, that he thought he 
ought to receive something more. After that 
time and before the filing of the libel, Mr. 
Stone, in considei-ation of his services in the 
premises, received from the bank, three hun- 
dred dollars, through Mr. Dorr, their agent, 
for which he gave a receipt. This transac- 
tion was without any previous consultation 
with Capt. Kimball, or any of the other of- 
ficei-s, or with any of the crew of the oSTew 
England, none of whom have participated 
with air. Stone in that donation. 

Have the libellants, from the facts proved, 
a legal claim in the application of the law 
marine to those facts, a right to any further 
allowance than the wages which they have 
received, .and, if so, to what amount? If they 
are thus entitled, it must be as salvors, or by 
virtue of the offer or promises made by Mi*. 
Dorr, agent of the Suffolk Bank, or on the 
ground of extraordinary gallantry and enter- 
prise. The general rule of law, respecting 
salvage, excludes the ship's company. A sal- 
vor is a person, who, without any particular 
relation to a ship in distress, performs useful 
service, and gives it as a volunteer adven- 
turer, without any pre-existing covenant that 
connected him with the duty of employing 
himself for the preservation of the ship. The 
Neptune, 1 Hagg. Adm. 236; Hobartsal v. 
Drogan, 10 Pet. [35 TJ. S.] 122. The allow- 
ance to be made to the crew of a vessel, for 
their services, is,' in the language of our deci- 
sions, on the subject, denominated salvage, or 
more frequently qualified salvage or compen- 
sation in nature of salvage. The adjudica- 
tions in England do not adopt the term sal- 
vage in reference to such services, but consider 
the requisite compensation as due by the con- 
tract. In our legal nomenclature, on this head, 
we have two descriptions of civil salvage; 
general salvage, to which the definition that 
has been cited is applicable; and special or 
qualified salvage, a remedy for seamen against 
property saved by their exertions from a ship 
to which they belonged. Such suit is ordi- 
narily limited to wages due, but it is under- 
stood, that it is competent to the com't to 
award additional recompense, in cases of ex- 
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traordinary danger and gallantly. The Two 
Catherines [Case No. 14,288]. 

In regard to wages, there is in this case, no 
question, the libellants having received their 
wages in fuU. Their claim for additional rec- 
ompense, for extraordinaiy danger and gal- 
lantry, is reserved for separate consideration in 
another connexion. They cannot daim as gen- 
eral salvors, from theu" relation to the New 
England; being part of the ship's company, 
they are excluded by a rule of marine law, of 
ancient standing, approved acceptance, and of 
such familiar application, that the learned 
counsel at once yielded to its government for 
the exclusion of claim under that head, unless 
they should show that the libellants, accord- 
ing to the facts of the case, were in a posi- 
tion and character at the time of the alleged 
service, entitling them to be admitted as sal- 
voi's, notwithstanding llieir engagements, as 
officers and men on board the New England. 
For this purpose it is contended in the first 
place, that the New England was abandoned, 
and derelict, and that the libellants' conti-act, 
in reference to service on board of her, was 
at an end; that the services which were ren- 
dered by them after she was first left, wei'e 
purely voluntary, and could not be requii-ed 
by any duty incumbent on them under those 
circumstances. They allege, "that the pas- 
sengers, captain, officers, and crew of said 
boat, within the space of thh-ty minutes after 
the collision, left the said boat under the ap- 
prehension, and expectation, that the said 
boat would go down, and went on board the 
schooner Curlew, with the intention to leave 
and abandon, and did leave and abandon, all 
fm-ther navigation of said boat" The naviga- 
tion of the boat ySras abandoned, but the cir- 
cumstances of the case do not present a case 
of derelict The situation of the New Eng- 
land was deplorable but not desperate. She 
was left indeed, by all on board, under an 
apprehension that she was sinking, but the 
master and a portion of the crew remained 
about her, in their boats, and very soon en- 
tered on board again, for saving the property, 
of the passengers and owners as might be 
practicable. It would be carrying the doc- 
trine of derelict to an undue extreme, to con- 
sider this a case of absolute abandonment. 
In the case of The Emulous [Case No. 4,480], 
in this particular of similar character, it was 
suggested that it was a case of derelict But 
that gi'ound was not sustained by the court, 
there being not only the animus revertendi, 
but the actual presence of the master when 
the salvage service was performed. Here was 
the actual presence of the master, through the 
whole transaction, in all its phases. Capt 
Kimball appears to have been assiduously at- 
tentive, vigilant -and faithful in reference to 
his trust; he was not at any time on board 
the' Curlew, and dxuring the brief interval 
which elapsed before re-entering his vessel, 
being employed with the small boats about 
the wreck, and having improved the earliest 
moment while the vessel was imder his watch. 
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to enter on board, when it could be 'v\uth 
safety, the animus revertendi, may reason- 
ably be presumed to*liave existed. The agen- 
cy and exertions of the officers and men ac- 
companying him must in my opinion be con- 
sidered as under his direction, and, in per- 
formance of the duties which their obliga- 
tion in connection with the New England, im- 
posed. It is further argued in regard to two 
of the libellants, Jlesner and Stillfin, that 
they held such official stations, in the employ- 
ment of the steamer, one being second pilot, 
and the other first engineer, that they were 
not bound to the exertions, labor, and hazard, 
which are incumbent on seamen, in such 
emergencies, though the other two libellants, 
Collins and Goodin, may have been subject 
to the performance of such duties, arduous 
and severe as they may have been. Jlesner 
and Stillfin, it is contended, are entitled to 
claim as salvors, on the same ground, as 
pilots are known to have been thus admitted. 
The few cases, in which pilots have been 
admitted to share as salvors, rest on grounds 
which do not appear to me applicable in the 
present instance. "It is clear," says Judge 
Hopkinson, in the case of Hand v. The Elvira 
[Case Xo. G,015], "that a seaman is much more 
closely bound to a ship than a pilot, and the 
duties to her are far more extensive, perma- 
nent and severe." Pilots, in ordinary naviga- 
tion, are engaged occasionally, and for a par- 
ticular service, and for the established reward 
for such special services; for extraordinary 
sei'vices, of another description, foreign to 
their line of duty, they have been considered 
to be entitled to claim as salvors. The pilot 
of a steamboat, is of a different charactex', he 
is one of the ship's compriny, and if styled 
sailing master, it would more fully and cor- 
rectly indicate his line of duty. Ordinarily 
he satisfies all claims, by confining himself 
to his appropriate duties. But in trying emer- 
gencies, as in shipw^recks or in distress, or 
disaster at sea, he must, I think, from his 
intimate relation to the ship, be considered 
to be on a different footing from pilots in 
ordinaiy navigation, aid to be holden to like 
exertions for preservation of life and prop- 
erty as if belonging to a ship's company in 
common navigation. So is it also with tlie 
engineers, or any other officers belonging to a 
steamboat, and with the whole crew. In some 
remarks which I have recently seen, respect- 
ing the anticipated extension of steamboat 
navigation on the ocean, the writei* notices 
the effect of the "daring achievement," and 
of the application of a power "which takes 
the mind up from former associations." The 
animating views connected with these re- 
marks, there is certainly no disposition to 
depreciate. But it must be remembered, that 
the extensive application of the new power, 
has its peculiar dangers, imposing correspond- 
ing duties, on those by whom it is exercised. 
In the dissipation of former associations, we 
are to take a sober view of probable contin- 



gencies, and be careful to retain the good old 
rules of the marine law, which have proved 
efficacious and salutary in the progress of nav- 
igation, and essentially subservient to the 
safety and security of all concerned. With 
these views I cannot but consider the claim of 
the pilot and engineer of the New England, 
of exemption from the legal duties belonging 
to a ship's crew, in cases of extremity, and 
to become general salvors, in consequence of 
holding those offices, not to be sustained. 
Those who may be about to embark in a 
steamboat, may reasonably be considered as 
entertaining no expectations of such exemp- 
tion; and, if it were decided otherwise, mas- 
ters and owners of steamboats, would prob- 
ably find it expedient, to ensure confidence 
and custom, by express stipulations, publicly 
announced. 

On the same ground that the libellants are 
incapacitated, by law, from being general sal- 
vors, rests the invalidity of the promise, or 
offer made by Mr. Dorr. In the case of Ilur- 
I'is v. ^Vatson, Peak, Cas. 72, a promise made 
by the master of a ship, of extra wages, in a 
case of extremity, was held not to be bind- 
ing, on principles of general policy. "If this 
action was to be supported," says Lord 
Kenyon, "it would materially affect the navi- 
gation of this kingdom." Neither as I con- 
ceive, will the law enforce a promise of pe- 
cuniary reward made by a passenger to one 
or more of the erew of the wrecked vessel, 
for the puipose of engaging him or them to 
his particular interest in such a season of 
general calamity. If the libeilants .could be 
considered as general salvors, any promise 
of pecuniary reward would be of little or no 
importance. It might be too much or too 
little. The court would in such case adjust 
the reward according to merit and benefit. 
Being as they are deemed to be, not general 
salvors, but engaged in saving the property 
conformably to their duties, they were not at 
liberty to place themselves under engage- 
ments which an admission of the validity of 
the promise would import. Capt. Kimball, 
I conceive, could not legally act under a 
promise of this description, neither could any 
under his command. The preferences which 
such engagement would involve, are inadmis- 
sible. 

In regard to the pecuniary loss, which one 
of the libellants, Mr. Mesner, asserts that he 
sustained, it is not alleged in the libel nor 
is it duly proved, and if the sura mentioned 
were in his chest, at the time, the loss cannot 
be imputed to his attention to saving the 
property in the captain's office. There was 
ample time, after he entered on boai-d before 
the opening was commenced into that office 
to repair to his berth, and save any valuable 
articles which it contained, if it were prac- 
ticable. I cannot but conclude therefore, that 
the berth, which was forward, was entirely 
under water, and inaccessible; and that his 
failing to resort to it, for saving his property. 
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in that place, was from its impracticability, 
ana not occasioned by bis devotion to saving 
the respondent's money. 

In regard to the only remaining gi-ound, 
taken in support of the libellants' claim, that 
of deserved recompense for extraordinaiy 
danger and gallantry, it is readily conceived 
bow those characteristics should lead to aug- 
mentation of compensation, in awards for 
salvage sei'viee, and the American authorities 
distinctly authorize an allowance, for such 
cause, in the salvage suits by seamen, on ac- 
count of property saved by them from the 
wreck of a vessel to which they belonged. 
There would seem, indeed, to be a difficulty 
in reconciling an allowance of this descrip- 
tion, in addition to wages, with the strong 
language of the maritime law, in reference 
to the seaman's duty on such occasions. He 
is required as has been repeatedly decided, 
and as the digests on the law of shipping re- 
peat, to exert himself, to the utmost, to save 
as much as possible of vessel and cargo, in 
terms so intense, as would seem to embrace 
any services comprehended under the expres- 
sion cited in support of this claim. Lord 
Stowell, in the case of The Neptune, em- 
phatically states the inconveniences and em- 
barrassments, from suits of this description, 
for an unliquidated sum, "the one party hard- 
ly guessing what Is proper for him to ask, 
and the other equally ignorant what he ought 
to refuse, and the court having to find the 
proper liquidation, often on evidence sworn 
to, on both sides, with equal inti*epidity." 
These remarks of that distinguished jurist, 
are entitled to serious attention, but the law 
as declaimed by our own courts is to be taken, 
for guide and government on the subject. 
Lqrd Stowell would limit the compensation in 
such cases, to the wages; our decision^ are 
of more extensive import, and authorize a 
recompense in addition to the wages. In con- 
nexion with a distinct declaration of this doc- 
trine, in the very instinctive case of The Two 
Catherines [supra], the court appears to have 
in a degree anticipated the diflaculties, which 
so strongly impressed the mind of Lord 
Stowell two years afterwards in the case of 
ThG Keptune. "It appears to me." sjiys Mr. 
Justice Story, "that there is sound policy and 
wisdom in fixing in ordinary cases of this sort 
a settled salvage, at least to the extent of wag- 
es earned, leaving an additional recompense to 
be made in eases of extraordinary danger 
and gallantry, where the sei-vice is greatly 
enhanced by the presei-vation of life and the 
great value of the propeity at stake." There 
are exceptions, according to frequent deci- 
sions, to the general rule, which precludes 
seamen from being admitted as salvors, in 
reference to the vessel to which they belong 
or its cargo. Such is the case of recapture 
of their vessel, a dangerous service, which 
they are not bound to perform, and their 
contract being dissolved or suspended by 
capture. In the instance of Toole in the ease 
of The Blaireau, '-the captain," says Chief 



Justice Marshall, "who was entrusted by the 
owner, with power over the vessel and her 
crew, had discharged him from all further 
duty, under his contract, so far as any act 
whatever could discharge him." The dis- 
tinction prevailing, in cases of such descrip- 
tion, is, that there is a change of state or con- 
dition, but where the sei'viee is merely height- 
ened in degree, being in the performance of 
the duties required by the marinei-'s engage- 
ment, there is, manifestly, opened a wide field 
for claims and controversies, requiring, if 
practicable, some definite limits, though it 
may be difficult to assign them. In the case 
of The Two Catherines the limit recommend- 
ed in ordinaiy cases is the amoimt of wages 
due, an additional recompense to be decreed 
for exti'aordinary merits. Where the wages 
have been paid, I am not prepared to sustain 
a separate suit against individuals, passen- 
gers or shippei-s, whose propeity may have 
thus been saved. When an allowance is 
made, on that ground, in connexion with a 
suit for the wages, it is admissible, by anal- 
ogy with the reward allowable in such case 
for the preservation of life, for which a sep- 
arate and distinct demand cannot be main- 
tained. In a salvage suit, where such claim 
for exti"a allowance is associated with the 
claim for wages, admiralty rules and practice 
aiie well adapted to bring all parties and in- 
terests before the court, and to comprehend 
the entire merits in one decision. But the 
party is not, I think, at liberty to break his 
case into fragments, and after wages are re- 
ceived, to maintain separate suits against indi- 
vidual owners of property saved for such extra 
allowance. On this ground, the libellants hav- 
ing received wages without claim of any 
further demand, cannot in my opinion, legally 
maintain this suit. 

If the case were free from this objection, 
I am not satisfied, that the facts in evidence 
would sustain the claim which is made. The 
services rendered by the libellants, were, in- 
deed, prompt, energetic and efficient, and 
the value of the properly saved, for the re- 
spondents, cannot, I think, be reduced to the 
low estimate, expressed in their answer, and 
in the arguments of their oounsel. But the 
time employed by the libellants was brief, 
and considering the mildness of the weather, 
the smoothness of the sea, the number of 
boats well manned, which were around the 
wreck, under the direction of Oapt. Kimball, 
whose vigilant attention to the safety of the 
men employed was in constant exercise, they 
were not, as appears to me, in any veiy 
immi?ient danger. The most alarming appre- 
hension, probably, was the fall of the steam- 
pipes. This it appears engaged the particular 
attention of Capt. Kimball. He directed the 
rods, on one side to be loosened, to secure the 
expected fall in a safe direction. This, he 
says, was done, and the steam-pipes fell with- 
out injury to any one. The men, says Capt 
Kimball, "worked jovially;" by which I un- 
derstand, that they worked with alacrity, 
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without fear, and with that hilarity which is 
usually the happy accompaniment of strenuous 
action in the performance of duty. It is to be 
considered, however, that if their services 
should be estimated as of a high order, that 
they were under peculiar obligations to ex- 
traordinary exertion to save the property of 
tlie passengers, considering the character, and 
origin of the disaster. There is presumptive 
evidence, that the steamer was at fault, in 
the collision, from want of due vigilance or 
attention by those who had her in charge at 
that moment. It is certain that such was 
the impression of the passengers, generally 
and emphatically expressed. Under such 
circumstances, the officers and crew of the 
New England were bound to the utmost exer- 
tions, after the passengers were placed in 
safety, to save their property. If the effect 
of the concussion had been reversed, and the 
Curlew had been the sufferer, and had been 
laden with valuable commodities, no one, I 
think, will say, that the officers and crew of 
the New England, could legally or reasonably 
claim pecuniary compensation for the relief 
that they might afford in such extremity, 
which their vessel had been instrumental in 
producing. In the actual event of the shock, 
they were equally bound to render aU prac- 
ticable aid, for the preseiTation of life and 
property intrusted to their care, and without 
demanding extraordinary reward for their 
exertions. Such, indeed, it is believed, was 
the spirit with which the libellants were actu- 
ated. 

Remarks were made in the argument, rel- 
ative to their motives, in their proceedings, 
and it was inferred that in the saving of the 
money from the captain's office, they were not 
indueneed by the promise of reward, made 
by Mr. Doit. Their motives, I should say, 
Avere probably various. They were told re- 
peatedly, that the payment of their wages 
depended on saving the captain's money, con- 
tained in the iron safe. This, it may be pre- 
sumed, had its influence. That they were 
not primarily prompted by Mr. Dorr's offers, 
would appear from the fact, that they did not 
forthwith employ themselves in recovering 
the property in the captain's office; biit, very 
properly, began their labors in saving the eon- 
tents of the baggage rack, by the opening at 
the sky-light. Their prevailing motive, may 
be considered to be a sense of duty, and re- 
spect to the orders and influence of their su- 
perior officer. 

The bounty of the bank to Mr. Stone, proba- 
bly produced new views and determinations 
in the minds of those who thought themselves 
equally entitled to reward. That gratuity, 
has no legal bearing on the case before me. 
If previously to that bestowment, Captain 
Kimball had been consulted, in regard to the 
application of such donation as the respond- 
ents might be willing to gi*ant, or if the libel- 
lants themselves had made a claim on the 
bank, prior to the payment made by Mr. 
Stone, distribution might perhaps have been 



made, obviating all umbrage, and preventing 
the institution of this suit. 

Such are my views of this ease, and the 
libel will be dismissed. It is a relief to know, 
that, if the decision be erroneous, the libel- 
lants have their remedy by appeal, in the re- 
sult of which any mistakes in mattei'S of law, 
or in the application of law to the facts, may 
be corrected. Libel dismissed. It is under- 
stood that costs are not claimed for the re- 
spondents. 
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MESSENA et al. v. The NEILSON. 

[24 Betts, D. C. MS. 13.] 

District Court, S. D. New York. Jan. Term, 
1858. 

COLLLSION — DeFEXSES— Title — CoXTillBUTORT 

Negligesoe— Lights. 

p.. The fact that a pilot vessel is cruising off 
her station is no defense to a libel against an- 
other pilot vessel for a collision.] 

[2. The fact that the owners of a vessel in pos- 
session have placed the title temporarily in an- 
other, to secure moneys borrowed to pay her pur- 
chase price, will not prevent their maintaining a 
libel for collision.] 

[3. Libellant in a collision case must show free- 
dom from contributory negligence.] 

[4. There can be no Recovery for the loss of a 
pilot boat in a collision where she was lying to 
in a thick cloud at night, without any light ex- 
hibited on deck, so as to afford a warning to ap- 
proaching vessels, and with only a small boy on 
deck, where the colliding vessel was properly 
■manned, and did not see the other until too late 
to avoid the collision.] 

The pilot schooner Julia was built by 
Messrs. Grinnell & Wooisey, of this city, and 
enrolled and licensed in th^r name September 
5, 1854. She was built under an arrangement 
with the libellants [Edward D. Messena and 
others] that they were to become purchasers 
and owners of ier on payment of the costs 
and charges of her building. April 29, 185G, 
Orinnell & Wooisey licensed the vessel to- 
the libellants; and on the 4th of March, 1857, 
Grinnell assigned her to his co-owner, Wooi- 
sey, and the libellants, as also all claims and 
demands against the pilot boat A. Bleeker 
Neilson and owners, and all persons con- 
cerned in producing the collision in question 
in this action. To fulfill the contract of pur- 
chase, the libellants, through Mr. Blunt, ob- 
tained from an insurance company a loan of 
money to pay the purchase price of the vessel 
under an armngement that the ownership 
should be vested in G. W. Blunt for the se- 
curity of that loan. Mr. Blunt accordingly 
took the legal title in his own name, for the 
security of that loan, with the privilege re- 
served to the libellants to pay off the debt by 
installments out of their earnings as pilots in 
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the employment of the hoat When the detit 
■was satisfied, the vessel was to become the 
property of the libellants, as co-owners, m the 
proportion they should have respectively paid 
towards the extinguishment of the debt. The 
loan has not yet been fully satisfied, and the 
title of the boat still remauis in the name of 
Blunt at his disposal for satisfaction of that 
debt 

On the 19th of October, 1856, the pilot boat, 
under the command and in the employment 
of the Ubellants, was allotted to keep station 
near the Hook, in conformity to the by-laws 
of the board of commissioners of pilots; and 
in violation of their duty in that respect, she 
was that evening removed from that station 
seven or eight miles, and employed in cruising 
for vessels outside the Hook, and between 
eight and nine o'clock in the evening she en- 
countered the collision which is the subject of 
this action. The Julia was lying to, under 
headway of about 1% knots the hour, head- 
ing S. S. W., the wind W. S. W., and mod- 
erate. It was a dark starlight night, but a 
thick cloud or bank lay in the S. E., towards 
which the two vessels were steering. The 
Julia had two hands in charge of the deck, 
the rest of the crew having their watch be- 
low; one of these assigned to her charge was 
a lad of 17 yeqrs old, and the other, an able 
seaman. The boy had charge of the helm, 
and the other was below, when the schooner 
A. B. Neilson was discovered from the Julia 
approaching on her starboard side, from the 
north, the two vessels then being 3 or 4 
miles southerly of the station ship, and run-- 
ning pretty much in the. same direction. No 
light was on the Julia except a small band- 
lamp, standing in the binnacle, and there was 
no lookout on deck. The man below was 
bailed by the boy, and told that a vessel was 
approaching; he answered the hail, but not 
coming on deck, the boy shortiy after caught 
the binnacle lamp, and ran forward, calling 
again earnestly that a vessel was coming 
right at her, when the man came out, took 
the lamp from the boy, and held it out over 
the railing, as a warning towards the Neil- 
son. The light was then first seen on the 
Neilson, but she was too near the Julia to be 
able to avoid her. The Neilson was well 
manned, witli a competent lookout upon deck, 
stationed about midships, and as far forward 
as is usual in small vessels, and as far as 
could be and keep out of the spray thrown 
over her bows, and be was moving back- 
wards and forwards, and across the deck, 
looldng out attentively in all directions. She 
also had a lantern lighted, and in good order, 
suspended in the shrouds, 10 or 12 feet above 
the deck. The Julia was not seen from ber 
until the binnacle lamp was held out as a 
warning, and when the tw'o vessels were 
nearly in contact, and too late for anything 
to be successfully done on board either to 
avoid the collision. The Julia was struck on 
her starboard side, and shortly after went 
down, and became a total loss. 
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BETTS, District Judge. I shall lay out of 
view in this case the fact that the Julia was 
off her station at the time of the collision, as 
affording any excuse for a trespass commit- 
ted upon ber. This was no malfeasance 
which the claimant could set up as a bar to 
bis liability for his own illegal conduct. The 
libellants may have been liable to fine or disa- 
bility, because of disobedience to the regula- 
tions of the service in which they were sub- 
ordinate, but such delinquency would not out- 
law them in respect to the fullest protection 
and remedy in this suit, if wronged in their 
persons or property, by the unjustifiable acts- 
of the claimant or his agents. Their act was 
not a fault in itself conducing to the collision,, 
and thereby also inflicting an injury upon the 
claimant, because the Neilson had no reason 
for guarding herself specifically against the- 
Julia, or to suppose she was near the sta- 
tion ship or ui any other particular posi- 
tion. Her being found in this place, there- 
fore, could in no way mislead the colliding 
vessel in the choice of ner own course, or in, 
the manner in which she pursued it 

Nor shall I regard the question of title to- 
the Julia, or the competency of the libellants 
to maintain this action upon the footing of 
the provisional interest accrumg to them in 
the vessel under the arrangement for her 
purchase, whether set up as a legal or equita- 
ble ownership, or a right to an exclusive pos- 
session and use of the vessel. Mr. Blunfs 
testimony proves that he considers himself 
the trustee of the Insurance Co. creditor, and 
to be to the libellants no more than a pipe 
of conveyance, by w^hieh tne title is to be 
transmitted to the libellants, when the debt 
owe"d the company is extinguished. To that 
period he regards himself the trustee of that 
creditor; and if the debt is not paid, he sup- 
poses the boat is to be devoted by him to that 
end. Tbe libellants do not produce proof of 
tiie paper title to the boat fi'om Grinnell to 
them, although they offer in evidence papers, 
prepared and partially executed for that pur- 
pose. Passing by those collateral points, I 
shall look only at the merits of the ease ui- 
volved in "the charge of culpability of the 
Neilson, and the right of the Julia to dam- 
ages incurred in the transaction which oc- 
casioned the loss, assuming that the libellant 
had a possessory interest in her at the time, 
which was destroyed or injured by the colli- 
sion. 

A cardinal principle lying at the bottom of 
actions for collision at sea is that the party 
setting up an offence or tort, to have been 
committed to his damage by another, must 
show himself clear of any misfeasance or 
remissness conducing to or promoting the 
injury. He grounds himself in his plaint es- 
sentially on the assumption that evei-y thing^ 
incumbent on him by law to do in respect to 
the preparation and management of his vessel 
on the occasion was duly perjformed, and in 
a cautious and skillful manner, and these 
matters must be clearly proved by him. Abb- 
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Sliipp. 30G; Story, Bailm. § 609. And if that 
was not so, he could stand only upon his com- 
mon-law remedies, under which he is de- 
barred all remuneration in his losses, when 
what he suffers is attributable wholly to the 
want of proper diligence or precaution on his 
part As the complaining party, he must sup- 
ply prepondemting proof that the injury he 
sustained proceeded from negligence or the 
want of skill in the management of the ves- 
sel he proceeds against, and charges with 
causing him the loss he has sustained. The 
Catherine of Dover, 2 Hagg. Adm. 145; The 
William Young [Case No. 17,760]; The Re- 
lief [Id. 11,693]. The position of the Neilson 
to the rear and windward of the Julia im- 
posed upon the former the duty of keeping 
clear of the latter in passing her. The Gov- 
ernor [Id. 5,645]. But she is relieved of blame 
in failing to do so, if, from causes not under 
her own control, but, on the contrary, created 
or promoted by the Julia, she was prevented 
discovering her until too late to escape her. 
Peck V. Sanderson, 17 How. [58 tJ. S.] 178, 
It appears to me the evidence on the part of 
the libellants themselves clearly casts the 
blame upon them in this respect. If not actu- 
ally lying to at the time, the Julia was envel- 
oped in a thick cloud in almost a motionless 
state. She was discernible only a few yards 
distance from a vessel proceeding from north- 
erly towards the east, and there being no 
more than a small binnacle light in use, and 
that not exhibited on deck in a way calculated 
to afford warning to vessels nearing her, and 
with only one small boy on deck to manage 
the vessel and keep a lookout. Each of these 
particulars are evidence of culpable negli- 
gence on the part of the libellants, and would 
excuse the Neilson from responsibility for 
the consequences of the collision, especially 
upon the clear and positive testimony given 
by the claimants, that the Julia was not in 
fact discovered from the Neilson until too late 
for her to take any effectual measures to es- 
cape a collision. 

The case before cited— [Pedc v. Sanderson] 
17 How, [5S U, S.] 178— declares the rule to be 
that the omission of a vessel injured by a col- 
lision to supply proper notice of her position to 
another known to be in a dangerous proxim- 
ity to her relieves the colliding vessel from 
liability for the injury done in consequence. 
The fact implied by the court in that case is 
distinctly proved in this by the libellants' tes- 
timony that the helmsman on the Julia saw 
the light of the Neilson approaching and bear- 
ing directly upon the former, before he called 
the watch from below, and in time to allow a 
second call and several minutes to intervene, 
before he came on deck, and any warning 
light was shown to the Neilson, and which 
Avas the first notice to her that the Julia was 
in the way. These acts of neglect and culpa- 
ble mismanagement on board the Julia are 
sufficient to bar all right of recovery in this 
case; but, independent of the faults of which 
the libellants were guilty, it is, in my judg- 



igent, satisfactorily proved that tlie Neilson 
was properly manned and conducted, and the 
rate of six or eight knots the hour at which 
she was running was not unsafe or imprudent 
at the time. It is further to be remarked that 
although the excusatoi-y evidence offered by 
the libellants for the neglect and irregularity 
in the management of the Julia comes in part 
from the libellants themselves, and therefore, 
if admissible at all, must be received with dis- 
ti'ust and great allowance, yet the testimony 
given by witnesses indifferent to the parties 
and the controversy is overpowering to prove 
a plain and culpable neglect and want of pre- 
caution in failing to signalize the Neilson in 
some proper way, and apprize the latter of her 
position, after the boy at her helm became 
aware the other was nearing her in her posi- 
tion, and whilst there remained ample time to 
give such warning as would have placed it in 
the power of the Neilson to protect both from 
harm. It was not necessary that the Neilson. 
to exonerate herself from responsibility for 
this injury, should show she exercised the 
highest possible diligence and precaution to 
avoid it. That might require her to come to 
absolutely and suspend all movements during 
the night; it is sufficient for her to exercise the 
usual and ordinary precaution of vessels un- 
der way, and with that restriction she was en- 
titled to continue her voyage notwithstanding 
possible circumstances might intervene ren- 
dering her navigation dangerous to other ves- 
sels. Stuart V. Foster, 1 How, [42 TJ. S.] 93. 
The testimony of. disinterested witnesses sat- 
isfactorily proves the speed of the Neilson at 
the time to have been no greater than was 
prudent as she was manned and managed, not 
exceeding 6 to 8 miles the hour, and the boy 
on the Julia proves he saw her light distinctly 
a mile or more off. Under the facts in evi- 
dence, I hold, therefore, that the fault of the 
collision lies primarily with the Julia, and that 
the libellants cannot therefore sustain this ac- 
tion to charge the consequences of It upon the 
Neilson. 
Libel dismissed, with costs to be taxed. 



MESSENGER, The (SMALL v.). See Case 
No. 12,961. 

MESSER (SANFORD v.). See Case No. 12,- 
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MESSEREAU v. The SOPHIA.i 

District Court, S. D. New York. 2 

CoLLisiox — Steamcr and Sail Vessel, 

lA steamer meeting a sail vessel beating 
against wind and tide is hound to anticipate the 
sail vessel goingiin stays for another tack when 
necessary or proper to do so, and so reguhite 
her speed as to avoid the sail vessel.] 

In admiralty. 



1 [Not previously reported.] 
- [Date not given,] 
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SHIPJIAN, District Judge. This libel in 
rem is brougM by Jolin T. ilessereau, owner 
'of tlie sloop David D. Crum, against tlie 
steam propeller Sopliia, to recover damages 
suffered by the sloop in a collision with the 
propeller in the Kills, between Staten Island 
and the New Jersey shore, on the 10th day 
of June, 1859. The sloop was bound from 
the Palisades to Elizabethport, and the pro- 
peller was on her voyage from Philadelphia 
to New York. The wind was blowing fresh 
at the time down the Kills toward New York 
Bay, and the tide was ebb, setting with a 
pretty strong current in the same direction. 
The collision occurred about 11 o'clock in 
the morning, and while the propeller was 
moving with considerable speed. The sloop 
was under single reef mainsail and jib, heav- 
ily loaded with stone and was beating 
Against wind and tide. The captain of the 
propeller states that when he first saw the 
sloop she was just standing on her long tack 
towai-d Bergen Point; that she did not con- 
tinue on that tack as long as she might, and 
as long as he had a right to expect she 
would, but that she suddenly went in stays 
and stood for the Staten Island shore, on 
her short tack. He states that when she 
went in stays for this latter tack she was 
i-ather astem of the propeller, and that if she 
had kept her course close she would have 
passed to the westward of and under the 
stern of the propeller, but that, on the con- 
ti-ary, she kept away, as if making a long in- 
stead of a short tack toward Staten Island, 
thereby coming aci-oss the bows of the pro- 
peller; that when he saw the course of the 
sloop he slowed and stopped his engine, and 
ported his helm, thereby endeavoring to 
avoid the collision. 

Now I fhink the evidence clearly shows 
that the captain of the propeller both mis- 
took the position of the sloop and his duty 
towai-ds her, and that he failed in his duty 
towards her in several important and deci- 
sive particulars. (1) I think he was bound 
to anticipate that the sloop would go in stays 
and come on to her short tack near the spot 
where she did. (2) That, if the vessels had 
occupied the relative positions which he 
claims they did when the sloop went in stays 
for her short tack, the collision would have 
been impossible; for the steamer, with her 
speed as stated by him, would have passed 
the point of collision before the sloop could 
have reached it (3) That, seeing this sail- 
ing vessel, beating up a narrow channel 
against wind and tide, the propeller going in 
the opposite direction with the wind and tide 
in her favor, under the power of steam, 
should have had her speed effectually 
checked, and, if necessai-y, stopped, in sea- 
son to have passed the sloop in safety. (4) 
It is evident from the whole evidence, in- 
cluding that of the captain of the propeller, 
that he did not accurately calculate the posi- 
tion of the sloop, the necessary course which 
she must take on her short tack, and the 
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inevitable effect of the wind and tide in 
canning her on this tack to the eastward, 
down the Kills, and that he erroneously sup- 
posed he could safely pass to the southward 
of her, and that in attempting to do so the 
collision occurred, through the fault of the 
propeller, and without fault on part of the 
sloop. 

It follows from these conclusions that a 
decree must be entered for the libellant, and 
an order of reference to ascertain the dam- 
ages. 



MEPSERSillTH (McVEIGH v.). See Case 
No. 8,931. 

MESSINGER (CARTER v.). See Case No. 2,- 
478. 

MESSMORE (TRADER v.). See Case No. 14,- 
132. 



Case TiTo. 9,493c. 

METAL STAMPING CO. v. CRANDALL. 

[IS O. G. 1531.] 

Circuit Court, N. D. New York. Oct. Term, 
1880. 

Bill of Revivor— By Assignee— Supplemental, 

Bill— Practice is Equity- Uniscori orated 

Co.MPASY— How Suit Prosecuted. 

1. A bill of revivor will not lie when filed by 
the assignee of the original complainant, as the 
right to file such a bill is confined to cases of rep- 
resentation of the party deceased by the mere 
operation of law. 

2. In case of the death of an original com- 
plainant and assignor the proper course for the 
assignee is to file a supplemental bill. 

3. The bill of an unincorporated company 
should be prosecuted in the names of the individ- 
ual partners, and not in the name of the com- 
pany. 

In equity, 

A. V. Briesen, for complainant, 
R, H. Duell, George W. Hay, and Charles 
H. Duell, for defendant. 

WALLACE, District Judge. This cause 
comes here upon the bill of revivor filed by 
the complainants, the plea of the defendant, 
the replication of the complainant, and the 
proofs taken under the issue thus raised. 
The original bill was filed by Charles Schues- 
sler, :March 24, 1879, to restrain the infringe- 
ment of letters patent [No, 61,628] for an "im> 
provement in buckle-fastenings," originally is- 
sued to Robert Meyers on the 29th day of 
January, 18G7, assigned by him to Schuessler, 
May s] 1874, and reissued to Schuessler, as 
assignee of Meyers, May 23, 1876 [No. 7,129], 
There was *an answer and replication in the 
original suit, and proofs were taken therein 
[Case No, 12,485]; but before a hearing, 
and on the 6th day of September, 1879, 
Schuessler died. The proofs show that March 
16, 1874, Schuessler and one Walters entered 
into an agreement to become partners under 
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the name of the Metal Stamping Company, by 
which, among other things, they agreed that 
all inventions or improvements made by 
either pai-ty, or for which either party should 
obtain letters patent, should be owned by the 
parties jointly and equally, November 27, 
1877, one Loercher was, by articles of agree- 
ment admitted as a partner into the firm of 
the Metal Stamping Company, the agreement 
reciting that Loercher was to have a fifth in- 
terest in the assets and business of the fix-m 
as manufacturers under various letters pat- 
ent including the Meyers reissued letters pat- 
ent By a further agreement made between 
the partners August 13, 1879, Schuessler 
transferred to the Metal Stamping Company 
the sole and exclusive right and privilege to 
manufacture, use, and sell the invention and 
improvement described in the letters patent 
during the life of the partnership, and the 
agreement of transfer also provided that upon 
the dissolution or extinction of the partner- 
ship the letters patent should only be assigned 
by the joint signatures of the partners or their 
legal representatives. It thus appears that 
when the original bill was filed Schuessler 
held the legal title to the patent in question; 
but the equitable title to the patent and the 
right to recover for damages by reason of its 
infringement since its assignment to Schues- 
sler was in the Metal Stamping Company, 
and by the instrument of August 13, 1879, 
the legal title to the patent became vested in 
the Metal Stamping Company, because after 
that nothing remained in Schuessler which 
he could transfer without the participation of 
the other members of the firm. 

The case thus presents the single question 
whether a bill of revivor will lie to inti'oduce 
the Metal Stamping Company into the con- 
troversy, and I am of opinion that it will not, 
because the complainant's interests have not 
been acquired by the death of Schuessler, but 
by the transfers and agreements made be- 
tween him and the complainants. After the 
complainants acquired the legal title to the 
patent they were in a position to file a sup- 
plemental bill. Story, Eq. PI, § 346. The 
right to file a bill of revivor is confined to 
cases of representation of the party deceased 
by the mere appointment and opeiution of 
law. Story, Eq. PI, § 354. On the other 
hand there may be a priority of right and 
title under the deceased by a transfer or con- 
veyance of that right to a person who is not 
in by mere operation of law, and is not the 
heir or personal representative of the deceas- 
ed, and in such a case a bill of revivor will 
not lie. 2 Barb. Ch. Prac. 51, 

It is proper to suggest that as the Metal 
Stamping Company is not a corporation, but 
the name of a partnership, neither a bill of 
revivor nor a supplemental bill can be prose- 
cuted except in the names of the individual 
partners. This point has not been raised, 
but should not be overlooked if further pro- 
ceedings are taken. Judgment is ordered for 
the defendant upon the plea. 



Case Wo. 9,494. 

In re METCALF et al, 

[2 Ben. 78; Bankr. Regl Supp. 43; 1 N. B. R, 

201; 6 Int. Rev. Rec. 223; 1 Am. 

Law T. Rep. Bankr. 4G.] i 

District Court, S. D, New York. Dec, 1867. 

Baxkkuptcy— St.\ting Proceedings is Statk 
Courts— Appeal. 

1. A judgment in a state court against a bank- 
rupt, which has been duly appealed from bv him, 
IS not a final judgment under the twentV-first 
section of the bankruptcy act [of 1867 (14 Stat, 
o26)J. 

2 The prosecution of the case, under such ap- 
peal, IS forbidden to the creditor by that sec- 
tion. 

[Approved in Re Leszynsky, Case No. 8.278.] 
[Cited in Brandon Manuf'g Co. v. Frazer, 47 
Vt. 89.J 

3. A motion to compel the bankrupt to furnish 
new security on such appeal, or abondon the ap- 
peal, is embraced within that prohibition. 

[In the matter of Benjamin F. Metcalf and 
Samuel Duncan, bankrupts.] This case came 
before the court upon a petition filed by 
Henry D. Brookman and John U. Brookman, 
for relief from an injunction issued by this 
court resti-aining all proceedings in a cer- 
tain cause pending in the court of appeals 
of the state of New York, wherein the pe- 
titioners were plaintiffs, and one of the bank- 
rupts the defendant. It appeared that the- 
case had been tried, and judgment given for 
the plaintiffs, which judgment had, howev- 
er, been appealed from by the defendant, 
who had given security upon such appeal, 
as required by law. It also appeared that 
one of the sureties upon the appeal had be- 
come insolvent, and the plaintiffs had, since 
the commencement of the proceedings in 
bankiTiptcy, given notice of a motion to com- 
pel the bankmpt to furnish new security, or 
abandon his appeal; whereupon the bank- 
rupt obtained from this court, in which his 
petition in bankruptcy had been filed, an in- 
junction staying all proceedings in the cause 
referred to, which injunction the plaintiffs 
in that cause now asked to have dismissed. 

Owen, Nash & Gray, for the motion. 

Emerson & Goodrich, in opposition, 

BENEDICT, District Judge. The twenty- 
first section of the bankruptcy act declares 
that "no creditor whose debt is provable un- 
der this act shall be allowed to prosecute to- 
final judgment any suit at law or in equity 
therefor against the bankrupt, until the 
question of the debtor's discharge shall have- 
been determined." This is a very clear pro- 
vision, the object of which is to prevent a 
race of diligence between creditors, and to 
protect the bankrupt from being harassed 
with suits pending the question of his dis- 
charge. It seems to apply to all cases where 
the personal liability of the debtor is sought 

1 [Reported by Robert D. Benedict, Esq.. and 
here reprinted by permission. 1 Am. Law T. 
Rep. Bankr. 46, contains only a partial report.! 
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■to be fixed or ascertained by a final judg- 
ment pending the determination of tlie ques- 
tion of Lis discliarge, and, in my opinion, it 
applies to a case like tlie present, where an 
action against one of the bankrupts is pend- 
ing in the court of appeals of the state, to 
which an appeal had been taken by him 
prior to the filing of the petition in bank- 
ruptcy. In such a case there is no final judg- 
ment within the meaning of the bankruptcy 
act; the debtor's liability has not been final- 
ly determined, and there being no final judg- 
ment, the bankruptcy act declares that the 
suit shall stop, pending the determination 
of the question of the bankrupt's discharge. 
This option to endeayor to obtain a dis- 
charge in bankruptcy, and, failing in that, 
to defend all undetermined personal actions, 
is a right given a debtor by the bankruptcy 
act under the constitution of the United 
States, and he is entitled to be protected in 
that right by this court. But it is said that 
the motion for further security, which has 
been noticed by the creditor in the actions 
pending in the court of appeals, is not strict- 
ly a proceeding against the bankrupt. I 
think otherwise. It is just the proceeding 
which will compel the banknipt to deter- 
mine, pending his application for his dis- 
charge, whether to defend the suit or allow 
a final judgment. But the bankruptcy act 
does not permit him to be forced to decide 
that question now. It declares that no such 
suit shall be allowed to proceed until he has 
had a reasonable time to obtain his dis- 
charge, if he can, and the mandate of the 
act to this eo\u-t is to stay such a proceed- 
ing in whatever court it may be pending. 
My opinion, therefore, is, that it is the clear 
dutj- of this court to maintain the injunc- 
tion heretofore granted against the petition- 
ers until the bankrupt shall have had a rea- 
sonable time to obtain his discharge. What 
effect the discharge, if obtained, will have 
upon the proceedings pending in the state 
courts, I do not undertake to decide. The 
motion must be denied. 



Case No. 9,495. 

METOALF v. DALIES SCREW CO. et al. 

[3 Cin Law Bui. 436.] 

Circuit Court, S. D. Ohio. 1878. 

Tax Sale— Tax ox Chattels— Sale op LAi'D— 
Remedy. 

Taxes on chattels are not a lien on the real 
property of the owner until after judgment on 
suit to recover them. 

The real and personal property of the Davies 
Screw Company, at Dayton, Ohio, having 
been sold, under mortgage and judgment 
liens, and the fund being insufficient to pay 
the liens, two claims in respect to taxes were 
interposed, each claiming priority over the 
■creditors. One was by Samuel Bigger, purchas- 
•er of the real property at tax sale. This was 
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contested on the ground that the auditor's 
certificate was void for want of certainty; the 
description of the property being "sis acres 
of land, east of Troy Road, sections 4 and 34, 
township 1, range 7,. in said county." The 
other claim was by the treasurer of Mont- 
gomery county, who claimed priority for pay- 
ment of the taxes assessed against the com- 
pany, upon its chattel propeity, for the" years , 
1S66 and 1867. Upon this assessment the 
treasurer obtained judgment in the court of 
common pleas, and execution was levied, but 
it was subsequent to the mortgage and levies 
by the marshal in favor of the creditors, who 
resisted on the ground that the statute creates 
no lien for taxes upon personal property. 

King, Thompson & Maxwell, for complain- 
ant. 
Thomas & Kemper, for Bigger. 
W. Munger, for treasurer, 

SWING, Disti'iet Judge. Two questions are 
presented for decision. The first grows out 
of the claim of Samuel Bigger, purchaser at 
tax sale. Under this sale the purchaser claimti 
a lien for the amount of the taxes paid, and 
fifty per cent, penalty, and six per cent, in- 
terest thereon. To this claim it is objected 
that the° tax sale was void by reason of the 
imperfect description of the land sold. Was 
this sale void? We think tliis is not an open 
question. In Raymond v. Longwoith [Case 
No. 11,595], in which the description was as 
in this ease, it was held insufficient, and the 
sale was declared void. Upon error to the 
supreme court of the United States (14 How. 
[55 U. S.] 76) this decision of the court beloAv 
was affirmed. And see, also, the various cases 
decided by the supreme court of Ohio, hold- 
ing the same doctrine as referred to in the 
opinion of the court The description in this 
case is literally within the cases referred to, 
and their authority is conclusive upon the 
question. The tax sale must be held Toid; 
and under the statute of Ohio, and the deci- 
sion of the supreme court of the state in John- 
son V. Stewart, 29 Ohio St. 498, the purchaser 
at tax sale is entitled to the sum by him 
paid at such sale, and the subsequent taxes, 
with & per cent interest thereon. 

The second question grows out of the claim 
of the treasurer of Montgomery county for 
the taxes due upon the personal property be- 
longing to the Davies Screw Co., for the years 
1866 and 1867. The personal property was, 
under an execution issued from this court, 
levied upon and taken into possession by the 
marshal in Januaiy, 1877. By the laws of 
Ohio a lien is created in favor of the state 
upon all real estate for the taxes thereon, but 
no such lien is created upon personal proper- 
ty; the only provision of law in relation to 
personal property in that respect is that all 
personal property subject to taxation shall be 
liable to be seized and sold for taxes. Such 
lien would be wholly impracticable, and there- 
fore the legislature has never attempted to 
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create one. It follows, therefore, that the 
mai-shal holds this property freed from any 
claim of the state for taxes assessed prior to 
his levy thereon. 

As to the taxes assessed subsequent to the 
levy of the marshal there may be some ques- 
tion. It is claimed that the taking of the 
property under execution by the marshal did 
not relieve it from taxation; that it was the 
duty of the marshal to return it for taxation. 
There is certainly no express, and I think no 
implied, provision of the law which requu-es 
the marshal to do so. Indeed, a provision of 
this character would be attended with great- 
er difficulty than that of a lien; and the of- 
ficers in this case seem to have so regarded 
the law, for they never made any demand 
upon the marshal to do so. When the Davies 
Screw Co. failed to return the property for 
taxes, they listed these chattels in its name, 
and as its property, and levied the taxes 
thereon against said company; and subse- 
quentlj*, in pursuance of the provisions of the 
statute, thej' obtained a judgment against the 
company for the amount thereof which was 
levied upon the property. There being no law 
requiring the marshal to list this property for 
taxation, and no proceeding against him in re- 
lation thereto, and there being no lien upon 
this property for the payment of the taxes, 
the only lien, if any, which exists, is that by 
the levy of the execution issued upon tlie 
judgment against the Davies Screw Co, for 
the taxes; and this, being subsequent to the 
title of the marshal, is postponed to it. 
The application must therefore be overruled. 



Case I^o. 9,496. 

METCALF v. OFFICER et al. 

[5 Dill. 5G5.] 1 

Circuit Court, D. Iowa. 1879. 

Baxkri-ptcy — Adjudication- of Baskruptcy 

AGAINST A PaKTXERSHIP — NECESSARY PaUTY 

— Dormant Partner. 

1. It is not essential to the validity of an ad- 
judication of bankruptcy apcainst a partnership 
that a secret or dormant partner should be made 
a defendant. 

2. The- firm property is bound by an adjudica- 
tion made against the ostensible partners. 

3. A dormant or secret partner is not a neces- 
sary defendant at law or in equily. 

4. Effect of non-joinder of a joint party to a 
contract discussed. 

[This was a suit by Heniy H. Metcalf, as- 
signee of the estate of A. Bernard, John G. 
Mead, and M. E. Mead, trading as A. Bernard 
& Co., against Thomas Officer and William 
H. M. Pusey, trading as Officer & Pusey. 
The defendants demur.] 

A. B. & J. C. Cummings, for plaintiff. 
C. C. Cole and N. M. Pusey, for defend- 
ants. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



Before DILLON, Circuit Judge, and LOVE, 
Distiiet Judge. 

LOVE, District Judge. This case is before 
the court upon the demurrer of the defend- 
ants to the plaintiff's petition. The plaintiff, 
who sues as assignee in bankruptcy, shows 
that the petition in bankruptcy was filed on 
the 1st of May, 1877, by certain creditors of 
A. Bernard & Co., against A. Bernard and 
John G. Mead as the members composing 
that firm, and that on the 13th day of May, 
1877. they were duly adjudged bankrupts; 
that on the 5th day of May, 1S77, the plain- 
tiff was elected assignee of said estate of A. 
Bernard & Co., and received a conveyance of 
the same from the register under tlie order 
of the court; that thereafter, on the 12th 
day of October, 1877, a supplemental peti- 
tion was filed in the court of bankruptcy by 
said creditors, alleging that M. E. Mead'wa's 
a partner in said firm of A. Bernard &, Co., 
and praying that she might be made a party 
and adjudged a bankrupt upon the original 
petition, and that such proceedings were had 
that she was, on the 19th day of November, 
3877, made a party thereto and adjudged a 
bankrupt on said original petition as a mem- 
ber of said firm; that on the 24th day of 
January, 1878, an assignment was duly made, 
by order of the court, of all the estate that 
the bankrupts, or either of them, possessed 
on said 1st day of May, 1877. The plaintiff 
further states that about the uth day of 
April, 1877, said firm of A. Bernard & Co. 
made a payment to defendants in the sum of 
$3,500, defendants being then creditors of 
said A. Bernard & Co. in said sum, and that 
said sum Avas paid under circumstances 
which made it a fraudulent preference under 
the bankrupt law. 

The court having caused the papers in the 
original case to be certified for its inspection, 
finds it to be alleged in the supplemental pe- 
tition, among other things, that the petition- 
ing creditors were informed by both A. Ber- 
nard and John G. Mead, at the time of the 
purchasing of the goods which formed the 
basis of their claims, that said A. Bernard 
and .John G. Mead were the persons compos- 
ing s-aid firm of A. Bernard & Co. ; that they 
filed their petition in bankniptcy to put said 
partnership into bankruptcy under that be- 
lief; that, at the time of filing said credit- 
ors' petition, each of said petitioning creditors 
had been informed and believed that said 
firm of A. Bernard & Co., then carrying on 
business in Council Bluffs, Iowa, was com- 
posed of A. Bernard and John G. Mead; 
that each of said petitioning creditors con- 
tinued in the belief that said A. Beniard and 
John G. Mead composed said firm until about 
the 27th day of September, 1877, when, upon 
the trial of a certain action brought by this 
plaintiff to recover assets claimed to belong 
to said estate, A. Bernard testified that ilrs. 
M. E. Mead, the wife of said John G. Mead, 
was a partner in said firm of A. Bernard & 
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Co., and that, until it so appeared by the tes- 
timony of said A. Bernard, each of said peti- 
tioning creditors was ignorant of the fact 
tliat Mrs. M. E. Mead "was a member of said 
firm. It also appears by the original peti- 
tion that the acts of bankruptcy were com- 
mitted in the month of April, 1877, to-wit, on 
the 21st day of April, 1877, and at other 
times within the same month. 

It is clear that the foregoing statements, 
taken together, amount to an allegation that 
Mi-s. M. E. Mead was a dormant or secret 
partner of said firm, and that A. Bernard and 
John G. Mead were the ostensible partners; 
and this court will presume, after judgment, 
at least, that the district court, in which said 
supplemental petition was heard and de- 
termined, so found. 

The object of the present suit is to compel 
Officer & Pusey, the defendants, to restore 
to the assignee the sum of money which they 
received from A. Bernard & Co., the bank- 
rupts, in payment of the bankrupts' debt to 
them. It is claimed that the payment was 
an illegal preference, in fraud of the bank- 
rupt law. 

In support of this demurrer the defendants 
contend: (1) That a partnership can be put in 
bankruptcy only by proceedings against all 
the pai-tners. (2) That the fact that there 
was a secret or unknown partner does not 
affect the question. (3) That the proceeding 
by supplemental petition was absolutely void, 
since common law governs proceedings in 
bankruptcy, and amendments are not allowed. 
(4) That the limitation prescribed by the 
bankrupt law ran till the amendment or sup- 
plemental petition was filed, which was after 
the expiration of the two months fixed by the 
amendment to that statute, and that, inas- 
much as the amendment or supplemental pe- 
tition was not filed until more than two 
months after the alleged acts of bankruptcy 
were committed, this action cannot be main- 
tained. 

Thus the question is whether or not it is 
essentia] to the validity of an adjudication of 
bankruptcy against a partnership that a se- 
cret or donnant member of the firm should 
be made a defendant The adjudication or- 
dinarily brings the individual as weU as the 
partnership property, debts, and assets into 
bankruptcy to be administered, but this re- 
sult follows the adjudication only where the 
individual members whose propeity is to be 
affected are served with process or duly noti- 
fied by publication. But may not the part- 
nership propeily, debts, and assets be brought 
into bankruptcy and bound by the adjudica- 
tion by sei-ving the ostensible partners only? 
Is it absolutely necessary that the petitiou?- 
ing creditors should, in order to reach the 
partnei-ship property, bring before the court 
an unknown member of the firm, whose ex- 
istence as such is kept a secret by the os- 
tensible members? If so, the most serious in- 
convenience and confusion would follow as a 
consequence. 



The petitioning creditors cannot, in the first 
instance, do what to them is impossible. 
They cannot make members of the firm who 
keep themselves out of view, and with whom 
they have made no contract, parties defend- 
ant to the petition; and this is by no fault 
of the petitioning creditors, but rather by that 
of the members of the firm, both secret ahd 
ostensible. The cause against the ostensible 
members proceeds to adjudication; the cred- 
itors meet, choose an assignee, and by the or- 
der of the court aU of the partnership prop- 
erty, and all of the individual property of 
the ostensible members who are served, is 
conveyed to the assignee; the assignee takes 
possession of the property and assets, collects 
and pays debts, adjusts liens," sells and con- 
veys property, and makes dividends. After 
all this, it turns out that there was a secret 
partner, whom the petitioning creditors, not 
knowing, did not sei-ve. What follows, ac- 
cording to the doctrine of this demurrer? 
The adjudication was an absolute nullity. 
The adjudication was the sole fountain of 
authority for all that has been done in pur- 
suance of it. The counsel for the defendants 
contend that there is no remedy but to set 
aside the adjudication and serve the secret 
members of the firm; and I suppose that if at 
some future stage of the proceedings another 
secret member should be discovered, it would 
be necessary to set aside the adjudication 
again and begin de novo. But how, in the 
meantime, are the confusion and mischief 
arising from the sale and conveyance of the 
property of the bankrupt by the assignee, 
and the administration generally by that ofv 
ficer, to be remedied? Upon this point the 
counsel have given us no light. It cannot, of 
course, be denied that the resulting mischief 
is the direct consequence of the misconduct 
of the ostensible partnere, in first keeping the 
fact of there being another partner concealed, 
and in not, in the second place, pleading the 
existence of the secret partner in abatement. 

Counsel, in order to justify a doctrine lead- 
ing to such consequences, appeal to the 
analogies of the common law. I see, myself,, 
no reason why a different rule as to parties 
in this respect should prevail in bankruptcy 
from that which obtains in equity and com- 
mon law proceedings. What, then, is the rule 
at law and in equity as to the necessity of 
bringing in a secret partner in order to make 
a judgment valid as to the firm? It may be 
safely affirmed that it never was essential 
that a secret or dormant partner should be 
seived in a proceeding at law or in equity. 
If any district court in bankruptcy has af- 
firmed the contrary, it has simply mistaken 
the law, and it would have done well not to 
publish its opinion. 

At common law the non-joinder of a party 
to a joint contract could be taken advantage 
of only by plea in abatement, in which it 
was incumbent on the defendant to give his 
adversary a better writ, as the phrase was— 
that is, it was necessary in the plea to name 
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the parties jointly liable and not included in 
tlie original writ. If the defendant failed to 
plead in abatement, he could not avail him- 
self of the omission to make the joint obligor 
a party on the trial by moTing for a non-suit, 
and the plaintiff was entitled to judgment. 
But if the plaintiff failed to make a joint 
<;ontraetor with himself a party plaintiff, the 
<;onsequenee was much more serious, for the 
■defendant might, at the trial, in such case, 
move for a non-suit, and the plaintiff's action 
fail. Such was the law even as to ostensible 
parties to a joint contract. With respect to 
dormant or secret partners, it never was, at 
■common law or in equity, necessary for the 
plaintiff to join them in the action. The law 
was not so unreasonable as to require the 
plaintiff to join in his suit a party defendant 
with whom he had no contract or privity 
whatever, and of whose existence he had no 
notice. 

The trae rule is now settled to be that if 
the plaintiff has no means of knowing the 
existence of the doi-mant partnei*'s relation 
to the fii-m, the partner sued cannot plead in 
abatement the non-joinder of the dormant 
partner. De ilautort v. Saundei-s, 1 Barn. 
& Adol. 398; Ex parte Hodgkinson, 19 Ves. 
29i; Ex pai-te Norfolk, Id. 458; Ex parte 
Watson, Id. 462; Ex parte Matthews, 3 Ves. 
& B. 126; Baldney v. Kitehie, 1 Starkie, 338; 
Sylvester v. Smith, 9 Mass. 119; Cooking- 
ham V. Lasher, 38 Barb. 6o6; Bird v. Mc- 
Coy, 22 Iowa, 549; T. Pars. Partn. 290, 291. 
If the plaintiff was unaware of the donnant 
partnership at the time of making the con- 
tract sued upon, he might or might not, at 
his election, join the dormant partner. Ex 
parte Hamper, 17 Yes. 412; Ex parte Liddel, 
-2 Rose, 36; Grellier v. Neale, 1 Peake, 146; 
Kobinson v. Wilkinson, 3 Price, 538; Ex 
parte Layton, 6 Yes. 438; Hoare v. Dawes, 1 
Doug. 371, 373; Wilson v. Wallace, 8 Serg. 
^ R. 55; Page v. Brant, 18 111. 37; Cleve- 
land V. Woodward, 15 Yt 302; Blin v. Pierce, 
20 Yt. 25; Hagar v. Stone, Id. lOG. 

The question really is with whom the con- 
tract was intended to be made. It would 
be a most sti*ange doctrine to hold that a 
party should be compelled in an action on a 
-contract to join one as defendant with whom 
he has no covenant whatever; but since a 
dormant partner participates in the profits, 
and is in fact a partner, a creditor of the 
firm may, at his election, hold him responsi- 
ble, notwithstanding the fact of the want of 
privity of contract between them. 

It was, moreover, the practice at common 
law to proceed by scire facias against a part- 
ner who, though liable, was not joined in the 
original action. Indeed, the plaintiff could 
not proceed otherwise. He could not sue 
the dormant partner without joining the os- 
tensible partners, and he could not unite 
them in a new and independent action 
against the dormant partner, because he al- 
ready had a judgment against them. The 
plaintiff's true course, therefore, was to pro- 



ceed by scire facias on his judgment, in 
which he recited the previous proceedings 
and judgment, and averred the fact of dor- 
mant partnerehip and the consequent liabil- 
ity of the dormant partner, and prayed that 
he should be required to show cause why he 
should not be made a party to the judgment. 

In the present case the writ of scire facias 
could not be employed. It is a common law 
writ wholly inapplicable to the original pro- 
ceeding in bankniptcy. By analogy to it, 
however, the petitioning creditors in this 
ease obtained leave to file a supplemental 
petition, stating the same facts and asking 
substantially the same relief. I have, my- 
self, no doubt that in this way the secret 
partner was brought regularly into court and 
made a party to the adjudication. It is 
equally clear to my mind that all lier effects 
and propei-ty were thus brought into bank- 
iniptcy to be administered. It does not, how- 
ever, follow that third persons who were in- 
dividual creditors of the secret pai'tner, and 
who dealt with her as such, are to be affect- 
ed injm-iously by the delay in commencing 
the proceedings by supi)lemental petition to 
make her a party. 

The supplemental petition was not filed un- 
til the two months had expired within which, 
by the provisions of the bankrupt law, it was 
necessary that it should be filed in order that 
the assignee might commence a suit to divest 
a third person of a fraudulent preference; 
and if this suit was an action by the assignee 
against an individual creditor of the dormant 
partner to impeach a payment to him out of 
the dormant pai*tner's individual estate, I 
should, myself, strongly incline to the opin- 
ion that such individual creditor might suc- 
cessfully plead the limitation. 

Biit this is not a suit to compel an individ- 
ual creditor to restore a payment alleged 
to have been made to him out of the dor- 
mant partnei^'s effects in fraud of the bank- 
rupt law. This is a suit against a partner- 
ship creditor to compel him to repay to the 
assignee a sum of money which it is alleged 
the bankrupt firm paid him in fraud of the 
law. The proceeding to put the partnership 
into bankruptcy was commenced within the 
prescribed time. The limitation of the stat- 
ute does not, therefore, apply to that pro- 
ceeding. Both of the ostensible partners 
were seiTed with process, and were regu- 
larly before the court. They had informed 
the petitioning creditors that they were the 
only member's of the firm. The sei-vice upon 
the ostensible partner's was, as we have seen, 
sufficient to put the firm into bankruptcy. 
The adjudication was strictly regular as to 
the firm. The firm was, to all intents and 
pirrposes, by a*valid judgment, subjected to 
the orders of the court of bankr-uptcy. The 
fact that a subsequent petition was filed to 
bring in a dormant partner did not in the 
slightest degree invalidate the adjudication 
against the partnership. The utmost that 
can be said of the supplemental proceeding 
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Is tliat it was irregular, erroneous, and in- 
sufficient to bring tlie dormant partner and 
her estate into banki-uptey. The ostensible 
members of the pai-tnersbip could not com- 
plain of the error in the judgment under the 
supplemental petition. It was owing to their 
misrepresentations that the secret member 
was not made a party to the original petition. 
To allow them to conceal the existence of 
their secret partner, and then to defeat the 
action of the creditors by the plea that the 
adjudication was erroneous and void as to 
them, would be to countenance a direct fraud 
upon the creditors of the partnership. 

There seems to be no solid ground what- 
ever for the argument that the adjudication 
of bankruptcy against the partnership was 
not only erroneous, but null and void, be- 
cause the secret partner was not originally 
made a party, and because she was subse- 
quently brought into court by the supple- 
mental petition. 

The original petition in bankruptcy was 
filed within two months from the time when 
the acts of bankruptcy were committed. It 
was, therefore, in time to enable the as- 
signee to sue a party who had obtained a 
fraudulent preference, to the prejudice of the 
creditors. But counsel insist that the filing 
of the original petition, without making all 
the partners, ostensible as well as dormant, 
defendants, was a void act, and that it was, 
therefore, wholly unavailable to the credit- 
ors. Now, it was a thing simply impossible 
for the petitioning creditors to make the se- 
cret partner a party until they discovered 
that she was a partner, and this they did 
not discover until it was too late. Why did 
they not make the discovery till after the ex- 
piration of the two months? Whose fault 
was it? It was the fault of the partners 
themselves. All of the partners by conceal- 
ment, and the ostensible partners by express 
representations, led the petitioning creditors 
into the erroneous belief that the ostensible 
partners were the only partners. 

Shall the defendants be permitted to take 
advantage of their own wrong, or at least 
of their own fault, and defeat altogether the 
remedy of the petitioning creditors by plead- 
ing a delay caused by their own misconduct? 
Demurrer oveiTuled. 

[Subsequently a motion was made for a new 
trial, which was denied. 2 Fed. 640.] 
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METOALF V. ROBINSON. 

[2 McLean, 363.] i 

Circuit Court, D. Indiana. May Term, 1841, 

Action op Debt — Declakation — Promised to 
Pay — Agreed to Pat, 

1. A dedaratdon in debt on simple contract is 
bad, if it alledge Ihe defendant promised to 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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pay. The word "agreed," instead of "promised," 
should be used. 
[Cited in Cruikshank v. Brown, 10 III. 78.] 

2. The action of debt is founded upon the 
contract. The action of assumpsit on the prom- 
ise. And this is the principal distinction be- 
tween the two actions. 

[Cited in Carrol v. Green, 92 U. S- 513.] 

3. Though the declaration, in other respects, 
have the form of debt, yet if it alledge a prom- 
ise, it has the form of assumpsit and not of 
debt. 

At law. 

M'Kinney & Gookins, for plaintiff. 
Mr. Lockwood, for defendant. 

OPINION OF THE COURT- This action 
was brought on a bill of exchange, for $627 33, 
drawn by the plaintiff on the defendant, ac- 
cepted by him and protested for nonpay- 
ment The first count of the declaration com- 
plains, &c., of a plea that the defendant ren- 
der unto the plaintiff one thousand dollars, 
which he owes and im justly detains from him. 
For that whereas, &c., setting out the bill, its 
acceptance and protest for nonpayment. And 
that the plaintiff, as di-awer, was forced and 
obliged to pay the holder, &c., of which the 
defendant had notice, "by means whereof said 
defendant then and there became liable to 
pay said plaintiff said sums of money; and 
being so liable, he, the said defendant, then 
and there undertook and promised to pay," 
&c. The second count states that the defend- 
ant was indebted to the plaintiff for so much 
money, &c., had and received to and for the 
use of the plaintiff at defendant's request. 
And, also, in the further sum of seven hun- 
dred dollars for money laid out and expended, 
&c.; and being so indebted, he, the said de- 
fendant, in consideration thereof, then and 
there undertook and promised to pay to the 
said plaintiff said sums of money, when he, 
the said defendant, should be thereunto re- 
quested. Yet the said defendant has refused, 
&c., to the damage of the said plaintiff two 
hundred dollars. To this declaration the de- 
fendant demurred, and assigned as cause of 
demurrer a misjoinder, the first count being 
in debt and the other in assumpsit 

The forms of a declaration in an action of 
indebitatus assumpsit, and in debt on simple 
contract are very similar. There are, how- 
ever, certain words by which they are dis- 
tinguished, and which give the one or the 
other character to the action. The action of 
debt is foimded upon the contract, the ac- 
tion of assumpsit upon the promise, and in 
this consists the principal'distinction between 
the two actions. In the action of debt on 
simple contract express or implied, the sub- 
ject matter of the debt should be described 
precisely as in the common counts in as- 
sumpsit. The consideration for the contract 
must be stated, as also any inducement 
necessary to eccplain the contract of consid- 
eration, and it should be stated the party 
agreed to pay. Stating that Ag promised to 
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do so would be bad. Emery v. Fell, 2 Tenn 
R. 28; 2 Bos. & P. 78. In the case of Brill 
V. Neele, 3 Barn. & Aid. 208, the record 
stated, that the plaintiff had brought his 
bill, &C., in a plea of debt, and the com- 
mencement of the declaration was in the 
common form in debt The first count then 
stated, that defendant was indebted to the 
plaintiff for work and labor, &e., and, being 
indebted, that the defendant undeEtook and 
promised to pay upon request, &c. The sec- 
ond count was upon a quantum meruit, and 
in form like the first. The other counts were 
properly framed in debt To this declaration 
there was a demurrer, assigning for cause 
the misjoinder of debt and assumpsit. In 
support of the demurrer the ease of Dalton 
T. Smith, 2 J. P. Smith [Eng.] 618, was cited, 
where the court held a declaration contain- 
ing counts precisely similar to be bad; and 
Lawrence, Justice, there said, that the counts 
laid with a promise were counts in assump- 
sit without a breach. 

There can be no donbt, that in the case 
under considei-ation, the counts were intend- 
ed to be in debt. This is plainly seen from 
the general form and language of the counts. 
The damages are laid at the conclusion of 
the declaration, as in debt, in a less amount 
than the sum demanded. But in both counts 
it is alledgedthatthedefendant, "in considera- 
tion thereof, undertook and promised to pay." 
This, under the above authority, makes the 
counts assumpsit They are counts in as- 
sumpsit without a breach. The breach as- 
signed in the last count, which lays the dam- 
ages at two hundred dollars, when the 
amount demanded is the sum of one thou- 
sand dollars, is wholly irregular. Leave giv- 
en to the plaintiff to amend his declaration. 
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The METE0R.1 

District Court, S. D. New York. March 14, 
1866.2 

Violation op Weuthality Laws — Pitting out 
Vessel— Construction of Statutes— Admissi- 
bility OP Evidence — Res Gestae — Presump- 
tions. 

[1. Where a libel of forfeiture is filed asainst 
a vessel under the act of 1818 (3 Stat. 448), on 
the ground that she was fitted out, or attempted 
to be fitted out to cruise against a nation with 
which the United States are at peace, the suit 
is solely against the vessel herself, and the 
court is not concerned with the question, who 
are her real owners? Seld, therefore, that 
where exceptions were filed to the claim on the 
ground that the persons claiming to be owners 
of the vessel were not her sole, true, and lawful 
owners, the court was under no obligations to 
try this issue before going into the merits of 
the libel, as it was wholly immaterial to the case.] 

[2. A libel or forfeiture against a vessel which 
has been seized upon water navigable from the 
sea is a civil cause, of admiralty and maritime ju- 

1 [Not previously reported. 1 Am. Law Rev. 
401, contains a partial report] 

2 [Reversed iu Case No. 15,760.] 
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risdiction, and must be tried to the court sit- 
ting as a court of admiralty, without a jury.] 

[3. In order to condemn a vessel for violation 
of the neutrality laws, it is not necessarv that 
any person should be first convicted of the 
crime of fitting out and arming her, or attempt- 
ing to do so, for the purpose of cruising asainst 
any foreign country with which the United 
States are at peace. Nor is it necessary that 
there should be satisfactory evidence, produced 
under the libel of condemnation, of the commis- 
sion of the personal offence by some person 
whose action concerning the vessel can, from 
his relation to it or to its owners, be imputed to 
the owners as their actions. On the contrary, it 
need not be shown that the owners were con- 
cerned in any violation of the law. AH that is 
required is proof that the vessel was fitted out 
and armed, or attempted to be fitted out and 
armed, by some person or persons, with the un- 
lawful intent, but their individuality or identity 
need not be shown.] 

[4. To subject the vessel to forfeiture, it is 
not necessary that she should have been actual- 
ly fitted out and armed in the United States, 
bat it is sufficient if any person has been en- 
gaged, within the United States, directly or in- 
directly, in preparing the vessel with the intent 
that she should be employed in committing hos- 
tilities against a power with which the United 
States are at peace, whether the intent was to 
arm her in the United States or elsewhere.] 

[5. The act of 1818 being clear and unam- 
biguous on its face, the court will not look, for 
the purpose of interpreting it to any arguments 
drawn from the history of the neutrality legisla- 
tion of the United States, the condition of for- 
eign relations, the poHtical correspondence of 
the public authorities, or to the discussion in 
congress preliminary to its passage.] 

[6. A certificate by the secretary of state of 
the United States, under his hand and the seal 
of the department certifying that from authen- 
tic information on file in his department it ap- 
pears that a state of war has existed from a 
given date between certain foreign nations, that 
the United States are at peace with both of them, 
and that a certain person named is the recog- 
nized consul for one of these nations in a cer- 
tain port of the United States, is competent evi- 
dence, under the act of September 15. 1789, to 
prove the facts therein stated. And it is com- 
petent, also, under this act, to prove a declara- 
tion of war hy one foreign nation against an- 
other by means of a translation, certified by the 
secretary in tlie same manner, of a document of- 
ficially communicated to that department, which 
document is the promulgation by one of these 
foreign nations of its declaration of war.] 

[7. It is within the discretion of a court of ad- 
miralty to permit amendments to a libel of for- 
feiture, even after the evidence is all in and the 
arguments thereon have been completed, in mat- 
ters of substance as well as of form, when pub- 
lic justice and the substantial merits of the con- 
troversy require it the only limitation being that 
such amendments shall not introduce any new 
res or subject of litigation.] 

[8. Where a number of persons were associat- 
ed together, according to a common plan, in an 
attempt to fit out and arm a vessel contrarv to 
the neutrality laws, held, that certain testinionv 
given by these persons, which was of a hearsay 
or secondary character, was admissible as dec- 
larations in reference to the common object and 
as forming par*- of the res gestae.] 

[9. Where the evidence on the part of the gov- 
ernment creates a well-grounded suspicion that 
the vessel was intended to be fitted out and 
armed for the unlawful purpose mentioned in 
the statute, the failure of the claimants to put 
in any evidence explaining the suspicious circum- 
stances must lead to the condemnation of the 
vessel.] 
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[This was a Jibel of forfeiture filed by the 
United States against the steamship Meteor 
because of an alleged violation of the neu- 
traUty act of Apiil 20, 1818 (3 Stat. 448).] 

Samuel G. Courtney, Asst U. S. DisL Atty., 
for the United States. 

William M, Evarts and Joseph H. Choate, 
for claimants. 

BETTS, District Judge. In directing, on 
the 13th of July last, the entry of a decree 
condemning and forfeiting the vessel, her 
tackle, &c., in this case, the comrt appended 
to the decree, as signed, a memorandum to 
the efCect that it -would proceed as early after 
the entry of the decree as might comport 
with the health and physical ability of the 
judge, to place on file, in connection with the 
decree, the positions of law and fact govern- 
ing the judgment of the court in the decision 
thus rendered. The intention thus expressed 
will now be fulfilled. 

The libel of information in this case is filed 
by the attorney of the United States for this 
district, on behalf of the United States, 
against the steamship Meteor, under seizure 
by the marshal of the district, and her tackle, 
apparel, and furniture, together with all ma- 
terials, arms, ammimition, and stores which 
may have been procured for the building and 
equipment thereof, in a cause of seizm-e and 
forfeiture. The original libel was filed on 
the 23d of January, 1866. A monition was 
issued thereupon, on the same day, against 
the vessel, her engines, tackle, &e., return- 
able on the 13th of February, 1866. The mo- 
nition was duly served on the day of its is- 
sue, by an attachment of the vessel, her en- 
gines, tackle, &c., by the marshal, and by the 
giving of due notice to all persons claiming 
the same. 

On the 24th of January, 1866, an amended 
libel was filed, setting forth more particularly 
the alleged causes of action. The cause of 
action set forth in the original libel was sim- 
ply that the vessel had been fitted out to 
commit hostilities against the government of 
Spain, in violation of -the neutrality act of 
congress of 1818 [3 Stat. 447]. The amend- 
ed libel states (1st) that the vessel "is now 
lying in the port of New York, on waters 
navigable from the sea by vessels of the bur- 
den of ten tons and upwards, within the 
Southern district of New York, and within 
the jurisdiction of this court, and is ready to 
sail for certain places to the attorney of the 
United States unknown, with intent to cruise 
and commit hostilities, in the service of the 
government of Chile, against the subjects, cit- 
izens, and property of the government of her 
majesty the queen of Spain, with whom the 
United States are at peace"; (2d) that the 
vessel "has, on the 23d day of January^ 1S66, 
within the limits of the United States, to wit, 
at the Southern district of New York afore- 
said, been fitted out and armed by certain 
persons to the said attorney unknown, with 
Intent that such steamship or vessel should 



be employed in the service of the agents of 
tlie government of Chile, to commit hostili- 
ties against the subjects, citizens, and prop- 
erty of the aforesaid government of Spain, 
with which the United States then were, and 
now are, at peace, as aforesaid"; (3d) that 
the vessel "has, on the 23d day of January, 
1866, within the limits of the United States, 
to wit, at the Southern district of New York 
aforesaid, been fitted out by certain persons 
to the said attorney unknown, with intent 
that such steamship or vessel should be em- 
ployed in the service of some persons to 
the said attorney unknown, to commit hostil- 
ities against the subjects, citizens, and prop- 
erty of the said government- of Spain, with 
which the United States then were, and now 
are, at peace as aforesaid"; (4th) that the 
said vessel "has, on Hie day and year afore- 
said, and at the place aforesaid, and within 
the limits of the United States as aforesaid, 
been attempted to be fitted out by certain 
persons to the said attorney unknown, with 
intent that such steamship or vessel should 
be employed in the service of some persons 
to the said attorney unknown, to commit 
hostilities against the subjects, citizens and 
property of said government of Spain, with 
which the United States are at peace"; (5th) 
"that certain persons whose names are to the 
said attorney unknown, on the day and year 
aforesaid, and at the place aforesaid, and 
within the limits of the United States, were 
knowingly concerned in the fm-nishing and 
fitting out of the said steamship or vessel, 
with knowledge and intent that such steam- 
ship or vessel should be employed in the serv- 
ice of some persons to the said attorney un- 
known, to commit hostilities against the sub- 
jects, citizens, and, property of the said gov- 
ernment of Spain, with which the United 
States were, and now are, at peace"; (6th) 
"that all and singular the matters hereinbe- 
fore secondly, thirdly, fourthly, and fifthly 
articulated, are aU and each of them contrary 
to the third section of the act of congress ap- 
proved April 20th, 1818, entitled 'An act for 
the punishment of certain crimes against the 
United States, and to repeal the acts therein 
mentioned' "; and that, by reason of the 
premises and by virtue of the said act, the 
said steamship, her tackle, &c., and arms, &c., 
became forfeited. The prayer of the amend- 
ed libel is as follows: ""Wherefore, the said 
attorney of the United States, on behalf of 
the said United States, prays the usual pro- 
cess and monition of this honorable court 
against the said steamship, now under sei- 
zure by the marshal of this district aforesaid, 
and her tackle, apparel, furniture, arms, and 
ammunition, in this behalf to be made, and 
that all persons interested in th,e said steam- 
ship and her tackle, apparel, furniture, arms, 
and ammunition aforesaid, may be cited to 
answer the premises, and that, all due pro- 
ceedings being had thereon, this honorable 
court may be pleased to decree for the for- 
feiture aforesaid, and that the said steamship 
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lleteor and her tackle, &c., and arms and 
stores aforesaid, may be condemned for the 
use of the United States, according to the said 
act of congress," &e. 

On the 13th of February, 1866, William F. 
Gary filed a claim to the vessel, her tackle, 
&c., which was subscribed by him and duly 
sworn to. The claim is in the words follow- 
ing: "And now William F. Gary, of the city 
of New York, merchant, intervening as agent 
for the interest of Robert B. Forbes and John 
31. Forbes, of Boston, in the state of Massa- 
chusetts, in the said steamship, her tacMe, 
&e., appears before this honorable court, and 
makes claim to the said steamship, &c., &c., 
as the same are attached by the mai-shal, un- 
der process of this court, at the instance of 
the United States, and the said William F. 
Gary doth aver that he was in possession of 
the said steamship, &e., at the time of the 
attachment thereof, and that the persons 
above named are the true and bona fide sole 
owners of the said steamship, &c., and that 
no other person is the owner thereof, and the 
said Gary was and is the true and lawful 
bailee thereof, as agent and consignee; where- 
fore he prays to defend accordingly," On 
the same 13th of February, 1866, the said 
claimant, William F. Gary, filed his answer 
to the libel. The answer is as follows: "The 
answer of William F. Gary, of the city of 
New York, intervening for the interest of his 
principals, Messrs. John M. Forbes and Rob- 
ert B. Forbes, of Boston, in the state of Mas- 
sachusetts, to the libel of information of Dan- 
iel S. Dickinson, attorney of the United States 
for the Southern district of New York, who 
prosecutes on behalf of the said United 
States, against the said steamship Meteor, her 
tackle, apparel and furniture, in a cause of 
seizure and forfeiture, alleges as follows: 
First, the said respondent admits that the 
said steamship Meteor is now, and was at 
the time of her seizure, lying in the port of 
New York, within the Southern district of 
New York, and within Hie jurisdiction of this 
court, and that, at the time of her seizure, 
she was ready to go to sea. Second, but the 
said respondent denies each and every other 
allegation in the said libel contained, and 
avers that the same are untrue, and he de- 
nies that by reason of the premises in the 
said libel set forth, or for any other cause, 
the said steamship, her tackle, &c., became 
or is forfeited, or subject to forfeiture. Where- 
fore the said respondent prays that the said 
libel may be dismissed with costs, and that 
the said steamship, her tackle, &c., may be 
restored to the possession of this respondent, 
as the agent of her said ownei-s." 

On the 15th of February, 1866, the attorney 
of the United States filed exceptions to the 
claim. The exceptions allege "that the said 
Robert B. Forbes and John M. Forbes were 
not at the time of the forfeiture alleged, in 
the libel aforesaid, and are not now, the sole, 
trae and lawful owners of the said steamship 
Meteor, her tackle, &c., in manner and form 



as the said Robert B. Forbes and John ai. 
Forbes have above claimed"; and the excep- 
tions pray that the claim may be dismissed. 

On the 26th of March, 1866, the cause, be- 
ing upon the calendar for trial, was called 
in its order. The attorney of the United 
States insisted before the court that the 
hearing on the exceptions to the claim must 
be brought on before the trial of the issue 
raised by the answer to the libel, and that 
the affirmative upon the allegations made in 
the claim was cast upon the claimant. The 
counsel for the claimant controverted this 
position, and claimed that the attorney of 
the United States should proceed to trial 
upon the issue raised by the answer to the 
libel, and produce proofs in support of the 
libel, or submit to a decree dismissing it. 
The court decided that no triable issue had 
been framed on the exceptions to the claim ; 
that any issue which might be framed on 
such exceptions would be an immaterial is- 
sue; that the suit was one in rem, prosecut- 
ed solely against a vessel and her appurte- 
nances under seizure, and not a suit in per- 
sonam, in any manner affecting personally 
the claimant, or the principals represented 
by him; that the court possessed no authori- 
ty or jurisdiction over or in respect to the 
claimant or his principals, otherwise than 
through and by means of the res itself; and 
that the trial of the cause must proceed on 
the issue raised by the libel and the answer. 
It was accordingly proceeded with upon that 
issue. 

The coxmsel for the claimant then insisted 
that the court, sitting as a court of admiral- 
ty, was incompetent to adjudge the cause 
and give the relief prayed for in the libel, 
and that the case must be tried by a jury, 
and moved that a jury be summoned and 
impannelled to try it. The comt decided 
that the case was one of the seizure of a 
vessel upon waters navigable from the sea 
by vessels of ten or more tons burden, for a 
breach of the law of the United States, and 
was a civil cause, of admiralty and maritime 
jurisdiction, and was within the cognizance 
of this court, sitting as a court of admiralty, 
and must be tried without a jury. The juris- 
diction of the courts of admiralty of the 
United States, in cases like the present, is 
unquestionable, and is based upon consti- 
tutional and statutory authority, and set- 
tled by judicial decisions of long standing. 
Const. U. S. art 3, § 2; Act Sept. 24, 1789, 
§ 9 (1 Stat. 77); Glass v. The Betsey, 3 Dall. 
[3 U. S.] 6; Penhallow v. Doane, Id. 54; 
U. S. V. La Vengeance, Id. 207; U. S. v. 
The Betsey, 4 Granch [8 U. S.] 443; Whelan 
V. U. S., 7 Ci-aneh [11 U. S.] 112; U. S. v. 
The I/ittle Charles [Case No. 15,612]. The 
four cases of The Slavers, 12 Wall. [69 U. S.] 
350-403, were all libels of information filed 
in the district court in admiralty. Those 
eases were all carried by appeal to the su- 
preme court, and in all of them the ves- 
sels were condemned and forfeited for vio- 
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lations of the acts against the slave-trade, 
without any question being raised by either 
tlie court or counsel as to the jurisdiction 
of the district court in admiralty. 

The counsel for the claimant then insisted 
that the libel must be dismissed for the rea- 
son that under the third section of the act 
of April 20, 1818, upon which the libel is 
founded, an indictment and conviction of the 
person or persons committing the offence 
named in that section is a necessary pre- 
requisite to a decree for the forfeiture of the 
vessel. It was admitted by the attorney of 
the United States that there had been no 
such indictment or conviction. The third 
section of the act of April 20, 1818 (3 Stat. 
418), enacts "that if any person shall, within 
the limits of the United States^ fit out and 
arm, or attempt to fit out and arm, or pro- 
cure to be fitted out and armed, or shall 
knowingly be concerned in the furnishing, 
fitting out, or arming of any ship or vessel, 
with intent that such ship or vessel shall 
be employed in the service of any foreign 
prince or 'state, or of any colony, district or 
people, to cruise or commit hostilities against 
the subjects, citizens or property of any 
foreign prince or state, or of any colony, 
district or people with whom the United 
States are at peace, or shall issue or de- 
liver a commission within the territory or 
jurisdiction of the United States, for any 
ship or vessel, to the intent that she may 
be employed as aforesaid, every person so 
offending shall be deemed guilty of a high 
misdemeanor, and shall be fined not more 
than ten thousand dollars, and imprisoned 
not more than three years; and every such 
ship or vessel, with her tackle, apparel, and 
furniture, together with all materials, arms, 
ammunition, and stores, which may have 
been procured for the building and equip- 
ment thereof shall be forfeited, one half to 
the use of the informer, and the other half 
to the use of the United States." The court 
ruled that such previous conviction or in- 
dictment is not necessary under the statute, 
and denied the motion of the claimant to dis- 
miss the libel. 

As this question in regard to the neces- 
sity of a prior conviction of some person 
upon an indictment for violation of the third 
section of the act of 1818, before a condem- 
nation of the offending vessel can be had, 
was much debated on the trial, it is deemed 
proper to state somewhat at length the rea- 
sons for the decision made by the court that 
such prior conviction is not necessary. The 
counsel for the claimant, in summing up the 
case before the court, after the evidence had 
all been put in, somewhat modified the views 
he had previously urged as to the necessity 
of a prior conviction of some person under 
the act, and maintained that, under the 
third section, the forfeiture of the vessel 
follows as a consequence of the completion 
of the offence forbidden by that section, and 
only as such consequence; that, before the 
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vessel can be forfeited, there must either 
be an ascertained conviction of some person 
for the commission of the offence in ques- 
tion, or else there must be, on the trial of the 
issue raised by the libel and answer, satis- 
factory evidence of the commission by some" 
person of the personal offence; and^ that 
such person must be some one whose action 
concerning the vessel can, from his relation 
to the vessel or its owners, be imputed to 
the owners as their action. 

The positions thus maintained by the coun- 
sel for the claimant overlook the clearly 
marked distinction between a forfeiture re- 
sulting from a seizure under the admiralty 
and maritime jurisdiction of the courts of 
the United States, and a forfdture resulting 
from a conviction* and judgment in a court 
of law. This clearly marked distinction is 
founded upon the character of a proceeding 
in rem in the admiralty. The proceeding in 
the present case is wholly one in rem, and 
the character of such a proceeding is no- 
where more accurately defined than in the 
opinion of Chief Justice Marshall in the 
case of U, S. v. The Littie Charles [Case No. 
15,612]. The vessel in that case was seized, 
as forfeited to the United States, for a viola- 
tion of the embargo laws of December 22, 
180T, and January 9, 1808 (2 Stat. 451, 453). 
A Ubel was filed against her, alleging that 
she departed from a port of the United 
States to a foreign place, with a cargo on 
board, contrary to the provisions of the em- 
bargo laws, and that she had therefore be- 
come forfeited to the United States, and had 
been seized within the jurisdiction of the 
court, as forfeited, and it prayed for a de- 
cree of forfeiture. On the trial of the cause, 
the district court rejected as testimony the 
report and manifest of the cargo of the ves- 
sel, signed by the master, as incompetent 
evidence, upon the ground that the ex parte 
oath of the master thereto could not be read 
as evidence in the cause, he being no party 
to it. On an appeal taken by the United 
States to the circuit c-ivt, an objection was 
made to the admissibility in evidence of the 
report and manifest, with the oath of the 
master, upon the ground that the case was 
a criminal case, and that the declarations 
of the master could not affect the vessel or 
the owners. Upon this point Chief Justice 
Marshall says: "The argument that in crimi- 
nal cases no authority can be given, that the 
character of principal and agent disappears, 
and the parties become accomplices, will not 
be controverted. If this was a prosecution 
against the owner personally, and the con- 
fession of the master was adduced, to prove 
that he acted under the authority of the 
owner, the argument would be entitled to 
great consideration. But this is not a pro- 
ceeding against the owner, it is a proceeding 
against the vessel, for an offence committed 
by the vessel, which is not less an offence, 
and does not the less subject her to for- 
feiture, because it was committed without 
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the authority, and against the will of the 
owner. It is true that inanimate matter can 
commit no offence. The mere wood, iron, 
and sails of the ship cannot, of themselves, 
violate the law. But this hody is animated 
and put in action by the crew, who are 
guided by the master. The vessel acts and 
speaks by the master. She reports herself 
by the master. It is therefore, not unrea- 
sonable that the vessel should be affected by 
this report. But this vessel is the property 
of another, and his property, it is said, 
ought not to be wrested from him by evi- 
dence which would be inadmissible in an 
ordinary question conceniing property. The 
court thinks otherwise. The master is se- 
lected by the owner, as his agent, for the 
purpose, among others, of reporting the ves- 
sel on her coming into port. The report is 
not a criminal act, but one prescribed by 
law. It must state truly the voyage, and, 
however criminal that voyage may be, in 
reporting it, the master is in the precise 
line of his duty, and in the execution of an 
authority inseparable from his character as 
master. This report, then, which is in tne 
very terms prescribed by law, contains, ac- 
cording to the mandate of the law, an aver- 
ment of the place from which the vessel 
last sailed. This averment, then, the owner 
has authorized the master to make for him; 
and although he may certainly be permitted 
to controvert it, the court deems it prima 
facie evidence of the fact. Such evidence 
has often been considered in the supreme 
court sufficient to warrant a forfeiture in 
the absence of that testimony which would 
be in the power of the claimant, if innocent, 
and was so considered in the case of The 
Auroi-a, 7 Cranch [11 U. S.] 382." The cir- 
cuit court reversed the decree of the district 
court, and condemned the vessel. 

A proceeding in rem against a vessel or 
other thing for a forfeiture, because of the 
violation of a statute of the United States, is 
an entirely distinct proceeding from a prose- 
cution of a person through whose agency or 
procurement the offence has been committed; 
and it is well settled that no conviction of 
any person for the offence is necessary to 
warrant a condemnation of the res. This was 
decided by the supreme court in the case of 
The Palmyra, 12 Wheat [25 U. S.] 1. That 
was a libel of information against the ves- 
sel to forfeit her for a piratical aggression 
committed in violation of the acts of con- 
gress of ]March 3, 1819, and ilay 15, 1820 (3 
Stat. 010, 600). The district court restored 
the vessel without damages for the capture. 
The circuit court, on appeal, aflSrmed so much 
of the decree as acquitted the vessel, and re- 
versed so much of it as denied damages, and 
itself awarded damages. The United States 
and the captors appealed to the supreme 
court, and the objection was there taken by 
the appellees that the offenders were not al- 
leged in the libel to have been convicted upon 
any prosecution in personam, of the offence 
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charged in the libel, and that there must be 
a due conviction, upon a prosecution and in- 
dictment for the offence in personam, averred 
and proved, in order to maintain the libel in 
rem. Upon this point Mr. Justice Story, in de- 
livering the opinion of the court, says: *Tt is 
well known, that at the common law, in many 
cases of felonies, the party forfeited his goods 
and chattels to the crown. The forfeiture did 
not, strictly speaking, attach in rem; but it 
was in part or, at least a consequence of the 
judgment of conviction. It is plain from this 
statement, that no right to the goods and 
chattels of the felon could be acquired by the 
crown by the mere commission of the offence; 
but the right attached only by the conviction 
of the offender. The necessary result was, 
that in every case where the crown sought to 
recover such goods and chattels it was indis- 
pensable to establish its right by producing 
the record of the judgment of conviction. In 
the contemplation of the common law, the 
offender's right was not divested until the 
conviction. But this doctrine never was ap- 
plied to seizures and forfeitures created by 
statute, in rem, cognizable on the revenue side 
of the exchequer. The thing is here primari- 
ly considered as the offender, or rather the 
offence is attached primarily to the thing; 
and this, whether the offence be malum pro- 
hibitum or malum in se. The same principle 
applies to proceedings in rem, on seizm-es 
in the admiralty. Many eases exist, where 
the 'forfeitures for acts done attach solely in 
rem, and there is no accompanying penalty 
in personam. Many cases exist where there 
is both a forfeiture in rem and a personal 
penalty. But in neither class of cases has it 
ever been decided that the prosecutions were 
dependent upon each other. But the practice 
has been, and so this court understand the 
law to be, that the proceeding in rem stands 
independent of, and wholly unaffected by, any 
criminal proceeding in personam. This doc- 
trine is deduced from a fair interpretation of 
the legislative intention apparent upon its en- 
actments. Both in England and America 
the jurisdiction over proceedings in rem is 
usually vested in different courts from those 
exercising criminal jurisdiction. If the ar- 
gument at the bar were well founded, there 
could never be a judgment of condemnation 
pronounced against any vessel coming within 
the prohibitions of the acts on which the pres- 
ent libel is founded; for there is no act of 
congress which provides for the personal pun- 
ishment of offenders who commit 'any piratic- 
al aggression, search, restraint, depredation, 
or seizure,' within the meaning of those acts. 
Such a construction of the enactments which 
goes wholly to defeat their operation, and 
violates their plain import, is utterly inadmis- 
sible. In the judgment of this court, no per- 
sonal conviction of the offender is necessary 
to enforce a forfeiture in rem, in eases of 
this nature." 

In the Case of the Embargo Laws, the third 
section of the act of January 9, 1808 (2 Stat. 
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454), provided, in addition to the forfeiture of 
any vessel wliieh sliould violate the law, that 
the master of the vessel and all persons know- 
ingly concerned in the prohibited voyage 
should forfeit and pay for every oflEence, a 
sum not exceeding twenty thousand dollars 
nor less than one thousand dollars, "whether 
the vessel he seized and condemned or not." 
In the case of the piratical aggressions there 
was no provision made hy the statutes for 
the personal punishment of the offenders. 
But, as is said by Mr. Justice Stoxy, in his 
opinion just quoted in the case of The Pal- 
myra, it has never been held that the pros- 
ecutions were dependent upon each other in 
either class of cases, that is, whether the for- 
feiture for the act done attaches solely in 
rem, without any accompanying penalty in 
personam, or whether there is both a for- 
feiture in rem and a personal penalty pre- 
scribed by the statute. This doctrine was 
affirmed by the supreme court in the case of 
U. S. V. The Malek Adhel, 2 How. [43 U. S.] 
210, which was a libel in rem against the 
vessel and her cargo for a violation of the 
pii-acy act of March 3, 1819 (3 Stat. 510). In 
that case it was admitted at the trial that 
the owners of the vessel never contemplated 
or authorized the piratical acts complained 
of, and it was contended before the supreme 
court that the propeity was not liable to con- 
demnation, because the owners neither par- 
ticipated in nor authorized the piratical acts. 
Upon this point, Mr. Justice Story, in deliver- 
ing the opinion of the court, says: "The next 
question is whether tlie innocence of the own- 
ers can withdraw the ship from the penalty 
of confiscation under the act of congress. 
Here again it may be remarked that the act 
makes no exception whatsoever, whether the 
aggression be with or without the co-opera- 
tion of the owners. The vessel which com- 
mits the aggression is treated as the offender, 
as the guilty instrument or thing to which 
the forfeiture attaches, without any reference 
whatsoever to the character or conduct of 
the owner. The vessel or boat (says the act 
of congress) from which such piratical ag- 
gression, &c., shall have been first attempted 
or made, shall be condemned. Nor is there 
anything new in a provision of this sort. It 
is not an uncommon course in the admiralty, 
acting under the law of nations, to treat the 
vessel, in which or by which, or by the mas- 
ter or crew thereof, a wrong or offence has 
been done, as the offender, without any re- 
gard whatsoever to the personal misconduct 
or responsibility of the owner thereof. And 
this is done from the necessity of the case, as 
the only adequate means of suppressing the 
offence or wrong, or insuring an indemnity 
to the injured party. The doctrine also is 
familiarly applied to cases of smuggling and 
other misconduct under our revenue laws, 
and has been applied to other kindred cases, 
such as cases ai-ising on embai-go and non- 
intercourse acts. In short, the acts of the 
master and crew, in cases of this sort, bind 
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the interest of the owner of the ship, whether 
he be innocent or guilty; and he impliedly 
submits to whatever the law denounces as a 
forfeiture attached to the ship by reason of 
their unlawful or wanton wrongs." The judge 
then cites, as authority for these positions, 
the eases of IT. S. v. The Little Charles [supra] 
and The Palmyra [supra] and adds: "The 
same doctrine has been fully recognized in 
the high court of admiralty in England, as is 
sufficiently apparent from the Vrouw Judith, 
1 C. Rob. Adm. 130; The Adonis, 5 C. Hob. 
Adm. 256; The Mars, 6 C. Rob. Adm. 87; and 
indeed in many other eases where the owner 
of the ship has been held bound by the acts of 
the master, whether he was ignorant thereof 
or not. The ship is also, by the general mari- 
time law, held responsible for the torts and 
misconduct of the master and crews thereof, 
whether arising from negligence or a wilful 
disregard of duty; as, for example, in cases 
of collision and other wrongs done upon the 
high seas or elsewhere within the admiralty 
and maritime jurisdiction, upon the general 
policy of that law, which looks to the instru- 
ment itself used as the means of the mischief, 
as the best and surest pledge for the com- 
pensation and indemnity to the injured party. 
The act of congress has therefore done noth- 
ing more on this point than to affirm and en- 
force the general principles of the maritime 
law and the law of nations." 

The conclusion drawn from these authori- 
ties is that under the third section of the act 
of 1818, under which the libel in this case 
is filed, it is only necessary, in order to se- 
cure a condemnation of the vessel, for the 
libellants to show that the vessel has been 
fitted out and armed, or been attempted to 
be fitted out and armed, or been furnished, 
fitted out or armed, with the intent on the 
part of any person fitting out and arming her, 
or attempting to fit out and arm her, or pro- 
curing her to be fitted out and armed, or 
knowingly concerned in the furnishing, fit- 
ting out or armmg of her, that she shQuld be 
employed in the service of any foreign state, 
or of any people, to cruise or commit hos- 
tilities against the subjects, citizens or prop- 
erty of any foreign prince or state, or of any 
people with whom the United Statps are at 
peace; that it is not necessary for the libel- 
lants to prove the individuality or identity of 
such person, any further than to prove that 
the prohibited acts were done by some per- 
son; that it is not at all necessary for the 
libellants, to show that the owner of the 
vessel or his authorized agent was concerned 
in the commission of the prohibited acts; but 
the law imposes upon the owner the neces- 
sity of withholding his property from being 
mad^ by any person the instrument of violat- 
ing the law; and that, if the law has been 
violated, the vessel may be forfeited if the 
prohibited acts have been committed by any 
person, whether the owner was concerned in 
the violation of the law or not The evidence 
given on the trial was voluminous, but was 
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wholly confined to the testimony put in on 
the pait of the libellants, no evidence having 
been given on the part of the claimant or his 
principals. 

After the testimony had all been put in and 
the summing up had been concluded, the li- 
bellants, on due previous notice, moved the 
court to amend the amended libel filed Janu- 
ary 24, 1866, by inserting at the end of the 
fifth count the following additional counts, 
namely: "Sixth. That the said steamship or 
vessel Meteor has, on the 23d day of Januaiy, 
1866, within the limits of the United States, 
to wit, at the Southern disti-iet of New York 
aforesaid, been furnished, fitted out, or armed 
by certain pei-sons to the said attorney un- 
Icnown with intent that such ship or vessel 
shall be employed in the service of a foreign 
sta.te, to wit, the service of the republic of 
Chile, to cruise or commit hostilities against 
the subjects, citizens, or property of the gov- 
ernment of her majesty the queen of Spain, 
with whom the United States then were and 
now are at peace. Seventh. That certain 
persons, to the said attorney unknown were, 
on or before the 22d day of January, 18G6, 
within the limits of the United States, to wit, 
at the Southern district of New York afore- 
said, knowingly concerned in the furnishing, 
fitting out, or amiing of the steamship or ves- 
sel Meteor, with intent that such ship or ves- 
sel shall be employed in the service of a 
foreign state, to wit, the service of the re- 
public of Chile, to cruise or commit hostilities 
against the subjects, citizens or property of 
the aforesaid government of Spain, with 
whom the United States then were and now 
are at peace as aforesaid"; and also by chang- 
ing the numbering of the last count in the 
amended libel on file from "sixth" to "eighth." 
• The counsel for the claimant objected to the 
granting of the motion to amend at that stage 
of the trial, as unprecedented. The necessity 
for the proposed amendments, as urged by the 
counsel for the libellants, was that the first 
count of the amended libel averred no offence 
within the act of 1818; that the second count 
was a count for fitting out and arming the ves- 
sel; and that the third, fourth, and fifth counts, 
which severally avenged that the vessel had 
been fitte,d out, and that she had been at- 
tempted' to be fitted out, and that certain 
persons had been knowingly concerned in 
furnishing her ajid fitting her out, all of them 
averred an intent that she should be employed 
"in the service of some persons, to the said 
attorney unknown," to commit hostilities 
against the subjects, citizens, and property 
of the government of Spain, and did not any 
of them aver, in the language of the third 
section of the act of 1818, an intent that the 
vessel should be employed in the service of 
some foreign prince or state, or of some 
colony, district, or people. The question as 
to allowing these proposed amendments to be 
made was held open for consideration, 

Cov.rts of admiralty are little trammelled 
by a regard for mere technicalities, substan- 
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tial justice without unnecessary delay or ex- 
pense being the object which they keep in 
view. Accordingly they acknowledge no lim- 
its to their right to allow amendments when 
conducive to this end, in every stage of a 
cause, and not only in the court of original 
Jurisdiction, but in all appellate courts, and 
not only in matters of form, but in matters of 
substanca Conk. Treatise (3d Ed.) p. 502. 
In the case of The Edward, 1 Wheat, [14 U, 
S.] 261, which was an information against a 
vessel for the violation of one of the embargo 
acts, the district court having condemned the 
vessel, the circuit court, on appeal, allowed 
the libel to be amended by inserting an aver- 
ment naming the particulai- foreign inter- 
dieted port to which the vessel was destined. 
The case was then taken to the supreme 
court, and Mr. Justice Washington, deliver- 
ing the opinion of the court, says: "It is 
contended for the claimant, that the circuit 
court has only appellate jurisdiction in cases 
of this nature, and that to allow the intro- 
duction of a new allegation would be in fact 
to originate the cause in the curcuit court. 
This question appears .to be fully decided by 
the Cases of The Caroline and The Emily, 
determined in this court These were in- 
formations* in rem under the slave-trade act, 
and the opinion of the couit was that the 
evidence was sufficient to show a breach of 
the law, but that the informations were not 
sufficiently certain to authorize a decree. The 
sentence of the circuit court was therefore 
revei-sed, and the cause remanded to that 
court with directions to allow the infoi-ma- 
tions to be amended." In the case of The 
Marianna Flora, 11 Wheat, [24 U. S.] 1, which 
was a libel founded on an act of congress 
[3 Stat. 510], against a Portuguese vessel, for 
an alleged piratical aggression on The Alli- 
gator, a United States armed vessel, the dis- 
trict court ordered restitution with damages. 
The circuit court, on appeal, allowed the li- 
bellants to file a new count or allegation, in 
which the aggression was stated to be hos- 
tile, and with intent to sink and destroy The 
Alligator, and in violation of the law of 
nations, and reversed the decree for damages, 
the libellants consenting to the decree for 
restitution. On appeal to the supreme court, 
Mr. Justice Story, delivering the opinion of 
that court, says: "An objection, which is 
preliminary in its nature, has been taken to 
the admissibility of this new count to the 
libel filed in the circuit court, upon the ground 
that the original subject-matter was exclu- 
sively cognizable in the disti-ict court, and to 
allow this amendment would be to institute 
an original and not an appellate inquiry in the 
circuit court. But the objection itself is 
founded on a mistaken view of the rights and 
aufliorities of appellate courts of admiralty. 
It is the common usage and admitted doc- 
trine of such courts to permit the parties, 
upon the appeal, to introduce new allegations 
and new proofs, *non allegata allegare, et 
non probata probare.' The courts of the Unit- 
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ed States, in the exercise of appellate juris- 
diction in admiralty causes, are, by law, au- 
thorized to proceed according to the course 
of proceedings in admiralty courts. It has 
been the constant habit of the circuit courts 
to allow amendments of this nature in cases 
where public justice and the substantial mer- 
its required them; and this practice has not 
only been incidentally sanctioned in this court, 
but on various occasions, in the exercise of 
its own final appellate jurisdiction, it has re- 
manded causes to the circuit court, with dir 
rections to allow new counts to be filed." It 
is well settled in the practice of the courts 
of admiraltj' of the United States, that where, 
on the evidence, the merits are clearly with 
the libellant, but the libel is defective, it will 
not be dismissed, but the party will be al- 
lowed to assert his rights in a new allegation. 
The Adeline, 9 Cranch [13 U. S.] 244; The 
Palmyra, 12 Wheat [25 TJ. S.] 1. A new 
res or subject of controversy cannot be intro- 
duced imder such privilege of amendment, 
bat the court will not permit substantial jus- 
tice to fail in respect to the matter which is the 
subject of the action, by reason of defects or 
informalities in the libel. The foundation of 
this power of allowing amendments is the 
32d section of the judiciary act of 1789 (1 
Stat. 91); and by rule 24 of the rules of prac- 
tice for the courts of the United States in* 
admiralty and maritime jurisdiction, on the 
instance side of the court, prescribed by the 
supreme court at the December term, 1844, 
In pursuance of the act of August 23, 1842 
[5 Stat 516], it is provided as follows: "In 
all informations and libels, in causes of ad- 
miralty and maritime jurisdiction, amend- 
ments in* matter of form may be made at 
any time, on motion to the court, as of course. 
And new counts may be filed, and amend- 
ments in matter of substance may be made, 
upon motion, at any time before the final 
decree upon such terms as the court shall 
impose." The' same power of amending in- 
formations in any stage of the cause is ^ven 
by rule 1S6 of this court. 

In the present case, the court is of opinion 
that the proposed amendments will not intro- 
duce any new res or subject of litigation, 
and that public justice and the substantial 
merits of the controversy require their allow- 
ance, and without the imposition by the court 
of any terms on the libellants. The amend- 
ments are, accordingly, allowed to be made, 
with like effect as if they had been contained 
in the amended libel when it was filed, and 
the libellants are at liberty to enter an order 
of amendment to that effect If any preju- 
dice to the claimant could arise from the 
allowance of these amendments, or if it were 
alleged that he could thereunder aver or prove 
mattex*s of defence which he could not or 
did not adduce on the trial, the court would 
take care to guard him from any such preju- 
dice. But no such objection arises, especial- 
ly in view of the fact that the claimant put 
in no testimony in defence on the trial. 



On the merits, the sole question for deter- 
mination in this case is whether the aver- 
ments of the libel, as thus amended, are sup- 
ported by the testimony, and whether any of- 
fence prohibited by the third section of the 
act of April 20, 1818, was committed prior to 
the filing of the libel, so as to require the for- 
feiture of the vessel, her tackle, &c. The of- 
fences set out in the section must have been 
committed within the limits of the United 
States, and are properly classified thus: 
First. The fitting out and arming by any per- 
son of any vessel, with the intent on the 
part of such person, that she shall be em- 
ployed in the service of any foreign state, or 
of any people, to cruise or commit hostilities 
against the subjects, citizens or property of 
any foreign prince or state, or of any people, 
with whom the United States are at peace. 
Second, The attempting by any person to fit 
out and arm any vessel with the like intent 
Third. The procuring by any person to be 
fitted out and armed, any vessel with the 
like intent Fourth. The being knowingly 
concerned by any person in the furnishing of 
any vessel with the like intent. Fifth. The 
being Imowingly concerned by any person in 
the fitting out of any vessel with the like in- 
tent. Sixth. The being knowingly concerned 
by any person in the arming of any vessel 
with the like intent Seventh. The issuing or 
delivering by any person of a commission, 
within the territory or jurisdiction of the 
United States, for any ship or vessel, to the 
intent that she may be employed as afore- 
said. If any one of these offences has been 
committed, the vessel in respect to which it 
is committed is, with her tackle, &c., to be 
forfeited. 

It was strenuously urged by the counsel for 
the claimant, on the hearing, that the only 
crime created by the third section of the act 
of 1818 is the crime of fitting out and arming 
a vessel with the intent named in the statute; 
and that, although the attempt to commit 
that crime, or the procuring that crime to be 
committed, or the being knowingly concerned 
in committing that crime is punishable under 
the statute, yet the body of the crime is the 
fitting out and arming, and nothing short of 
that is punishable under the statute, either 
against the wrong-doer personally, or against 
the offending res; and the interpretation 
sought to be put by the counsel upon these 
words of the statute, "or shall knowingly be 
concerned in the furnishing, fitting out, or 
arming of any ship or vessel, with intent," 
&c., is, that it is not necessary to the crim- 
inality of the individual that he should have 
performed every part of the crime, but it is 
enough if he was knowingly concerned in' 
any one step in the chain of conduct which 
completed the criminality, or would have com- 
pleted it if carried out, but still the crime 
must be the crime of fitting out and arming, 
either completed or attempted. But the court 
cannot adopt this interpretation of the stat- 
ute. The mischief against which the statute 
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intended to guard was not merely preventing 
the departure from the United States of an 
armed vessel, but the departure of any ves- 
sel intended to be employed m the service of 
any foreign power, to cruise or commit hos- 
tilities against any foreign power with whom 
the United States are at peace. The neutral- 
ity of the government of the United States, in 
a war between two foreign powers, would be 
violated quite as much by allowing the de- 
parture from its ports of an unaimed vessel 
with the clear intent to cruise or commit hos- 
tilities against one of the belligerents, as it 
would be by permitting the departure from its 
ports of an armed vessel with such intent. 
If the intent to cruise or commit hostilities 
exists when the vessel departs, and the vessel 
is one adapted to the purpose, the subsequent 
arming is a very easy matter. The facility 
with which this can be done was made mani- 
fest in the case of The Shenandoah and other 
vessels which, during the late Rebellion, left 
England unarmed, but with the full intent on 
the part of those who sent them forth that 
they should be used to cruise and commit 
hostilities against the United States, and were 
subsequently armed in neutral waters. It 
would be a very forced interpretation of the 
statute to say that it was not ari offence 
against it to knowingly fit out a vessel with 
everything necessary to make her an effec- 
tive cmiser. except her arms, and with the 
intent that she should become such a cruiser, 
because it could not be shown that there was 
any intent that she should be armed within 
the United States. The evil consequences 
which would flow from interpreting the stat- 
ute to mean tliat the crime must include the 
arming of the vessel within the United States, 
become especially apparent in reference to 
that part of the third section which forbids 
the issuing or dehvering a commission, with- 
in the territoi-y or jurisdiction of the United 
States, for any ship or vessel, to the intent 
that she may be employed for the purpose 
named in the section. Under such an inter- 
pretation of the statute, it would be no of- 
fence to issue or deliver a commission within 
the United States for any vessel, unless such 
vessel were actually armed at the time, or 
perhaps were intended to be armed prior to 
her departure from the United States; and it 
would be no offence to issue a commission 
within the United States for a vessel fitted 
and equipped to cruise or commit hostilities, 
and intended to cruise and commit hostilities, 
so long as such vessel was not armed at the 
time, and was not intended to be armed with- 
in the United States, although it could be 
shown that a clear intent existed, on the part 
of the person issuing or delivering the com- 
mission, that the vessel should receive her 
armament the moment she should be beyond 
the jurisdiction of the United States. The 
court cannot give any such construction to 
the statute. Such a construction was repu- 
diated by the supreme court in the case of 
U. S. V. Quincy, 6 Pet [31 U. S.] 445. That 



was an indictment founded on the same sec- 
tion of the act of 1818 on which the libel in 
the present case is based. It came before the 
supreme court on a certificate of a division of 
opinion from the judges of the circuit court 
for the district of Maryland. The division of 
opinion arose on two counts of the indict- 
ment, and on the evidence given in reference- 
to the matters in those counts. Those counts 
were alike in substance, and averred that the 
defendant, within the limits of the United 
States, was knowingly concerned in the fit- 
ting out of a vessel called the Bolivar, with 
intent that such vessel should be employed in 
the service of the United Provinces of Kio de 
la I 'lata, to commit hostiUties against the 
subjects of the emperor of Brazil, with whom 
the United States were at peace. There was 
no averment in either of the counts that the 
vessel was armed or was intended to b& 
armed. On the trial before the cu-cuit court 
evidence was given of the repairing and fit- 
ting out of the vessel, imder the superin- 
tendence of the defendant, at Baltimore. It 
was contended before the supreme court by 
Mr. Wirt, on the part of the defendant, that 
the only mischief which the act of 1818 was. 
intended to remedy was the arming and 
equipping of vessels in our ports, and the 
sending them forth, in warlike array, to cruise 
and commit hostilities on foreign nations with 
which we were at peace, and that the act was 
not intended to reach a vessel whose equip- 
ments were so equivocal as to be applicable 
either to commerce or war; that the statute, 
being a penal statute, should be interpreted 
strictly; that the third section of the statute 
required that the vessel should be completely 
fitted out and anned in our own ports, and 
be there put in a condition to commit hostili- 
ties immediately; that in order to convict 
any person of an attempt under the section, 
it must be shown that his object was to fit 
out and arm completely, and to place the ves- 
sel in all respects in a state for immediate 
hostilities; that, in order to be guilty of a 
procurement under the section, the charge 
must not be that the accused procured the 
vessel to be fitted out, merely, but that he 
procured her to be fitted out and armed; that 
with respect to that part of the section which 
speaks of persons knowingly concerned in the 
furnishing, fitting out or arming of a vesseU 
the participation of those persons is of an ac- 
cessorial character; that there is under the 
statute a principal in the offence and an ac- 
cessory; that the offence must have been 
committed, that is, there must have been a 
fitting out and arming, or an attempt to fit 
out and arm, or the principal actor has been 
guilty of no offence; that it could not iiave 
been intended to punish the secondary or ac- 
cessorial actor, if the principal actor has not 
been guilty of an offence; that this conse- 
quence would follow, if any one had knowing- 
ly furnished articles to the vessel to be used 
for that purpose, and yet if, before the com- 
plete fitting out and arming had been accom- 
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plislied, the vessel had been seized and this 
consummation prevented, the prime actor thus 
not heing indictable under the law; that thus 
a part of a transaction would become a crime 
in one citizen while the whole of it would not 
be a crime in another; and that if the fitting 
out per se is, under the tliird section, a crime, 
without arming, the copulative "and" would 
(have found no place in the section, and the 
language of the law would have been "fit out 
or arm" and "attempt to fit out or arm." 
The supreme court unanimously overruled 
these views. Mr. Justice Thompson, deliver- 
ing its opinion, after stating the prayers upon 
which the opinions of the judges of the court 
below were opposed, says: "The instruction 
which ought to be given to the jury under 
these prayers involves the construction of the 
act of congress touching the extent to which 
the preparation of the vessel for cruising or 
committing hostilities must be carried before 
she leaves the limits of the United States, in 
order to bring the case within the act. On the 
part of the defendant, it is contended that 
the vessel must be fitted out and armed, if 
not complete, so far at least as to be pre- 
pared for war, or in a condition to commit 
hostilities. We do not think this is the true 
construction of the act. It has been argued 
that although the offence created by the act 
is a misdemeanor, and there cannot, legally 
speaking, be pi-incipal and accessory, yet the 
act evidently contemplates two distinct 
classes of offenders,— the principal actors, 
who are directly engaged in preparing the 
vessel, and another class, who, though not 
the chief actors, are in some way concerned 
in the preparation. The act in this respect 
may not be drawn with very great perspicu- 
ity. But should the view taken of it by the 
defendant's counsel be deemed coircct (which, 
however, we do not admit), it is not perceived 
how it can affect the "present ease. For the 
indictment, according to this instruction, 
places the defendant in the secondary class 
of offenders. He is only charged with being 
knowingly concerned in the fitting out the 
vessel, with intent that she should be em- 
ployed, &c. To bring him within the words 
of the act, it is not necessaiy to charge him 
with being concerned in fitting out and arm- 
ing. The words of the act are, 'fitting out 
or ai-ming.* Either will constitute the of- 
fence. But it is said such fitting out must 
be of a vessel armed, and in a condition to 
commit hostilities, otherwise the minor actor 
may be guilty when the actor would not, for 
as to the latter there must be a fitting out 
and arming, in order to bring him within the 
law. If this construction of the act be well 
founded, the indictment ought to charge that 
the defendant was concerned in fitting out 
the Bolivar, being a vessel fitted out and 
armed, &c. But this, we apprehend, is not 
required. It would be going beyond the plain 
meaning of the words used in defining the of- 
fence. It is sufficient if the indictment 
ehai-ges the offence in the words of the act; 



and it cannot be necessary to prove what is 
not charged. It is true, that with respect to 
those who have been denominated at the bar 
the chief actors, the law would seem to make 
it necessary that they should be charged with 
fitting out 'and' arming. These words may 
require that both should concur, and the ves- 
sel be put in a condition to commit hostilities, 
in order to bring her within the law. But 
an 'attempt' to fit out 'and' arm is made an 
offence. This is certainly doing something 
short of a complete fitting out and arming. 
To attempt to do an act does not, either in 
law or in common parlance, imply a comple- 
tion of the act, or any definite progress to- 
wards it. Any effort or endeavor to effect it 
will satisfy the terms of the law. This, varied 
phraseology in the law was probably em- 
ployed with a view to embrace all persons of 
eveiT description who might be engaged, di- 
rectly or indirectly, in preparing vessels with 
intent that they should be employed in com- 
mitting hostilities against any powers with 
whom the United States were at peace. Dif- 
ferent degrees of criminality will necessarily 
attach to persons thus engaged. Hence the 
great latitude given to the courts in fixing the 
punishment, viz. a fine not more than ten 
thousand dollars, and imprisonment not more 
than three years. We are accordingly of opin- 
ion that it was not necessary that the jury- 
should believe or find that the Bolivar, when 
she left Baltimore, and when she arrived at 
St Thomas, and during the voyage from Bal- 
timore to St. Thomas, was armed, or in a con- 
dition to commit hostilities, in order to find 
the defendant guilty of the offence charged in 
the indictment." 

In view of this decision, it must be regarded 
as the setOed interpretation of the third sec- 
tion of the act of 1818, that that section ap- 
plies to every person who is engaged within 
the United States, directly or indirectly, in 
preparing a vessel with the intent that she 
shall be employed in committing hostilities 
against any power with which the United 
States are at peace, and to every such vessel, 
whether such vessel be armed in the United 
States or not, or be intended to be armed in 
the United States or not. 

Having determined the true interpretation 
of the section of the statute on which the libel 
in the present case is foimded, the" next in- 
quii*y is, as to whether any of the offences 
prohibited by that section have been com- 
mitted; and, as it is not claimed that the 
Meteor was armed in the United States, or 
was intended to be armed within the United 
States, the inquiry may be limited to the 
question as to whether any person was know- 
ingly concerned in furnishing or fitting out 
the Meteor with intent that she should be 
employed in the service of the government of 
Chile, to cruise or commit hostilities against 
the subjects or property of the queen of 
Spain, the United States being at the time at 
peace with the queen of Spain. 
The libellants put in evidence a certificate 
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made by the secretary of state of tlie United 
States under his hand and the seal of the 
department of state, dated the 29th of March, 
1866, certifying "that it appears, from authen- 
tic official information on file in this depart- 
ment, that a state of war has existed between 
Spain and the republic of Chile, from the 25th 
of September, 1865, up to the present time; 
that the United States are, and have been 
dui'ing the same period, at peace with both 
the aforesaid nations; and that Stephen Rog- 
ers was recognized as consul, ad Interim, of 
the republic of Chile, for the port of Ncav 
York and its dependencies, from the 13 of 
October, 1864, to February 12, 1866, when 
his exequatur was revoked." The libellants 
also put in evidence a certificate made by 
the secretary of state of the United States, 
under his hand and the seal of the depart- 
ment of state, dated March 31, 1866, embody- 
ing the ti-anslation of a document officially 
communicated to, and then on file in that 
department, being the promulgation by the 
government of Chile, at Santiago, on the 25th 
of September, 1865, of the declaration of war 
between the republic of Chile and the govern- 
ment of Spain. The counsel for the claimant 
objected to the admissibility in evidence of 
these certificates, upon the ground that they 
were not made evidence by any statute, and 
were not competent evidence of the existence 
of the facts stated in them. The court over- 
ruled the objection. There can be no doubt 
as to the competency of the testimony. By 
section 5 of the act of September 15, 1789 (1 
Stat. 69), it is provided that all copies of 
records and papers in the office of the secre- 
tary of state, authenticated under the seal 
of office of the department, shaR be evidence 
equally as the original record or paper. It 
is laid down in 1 Greenl. Ev. ^ 479, that the 
ceitificate of the secretary of state of the 
United States is evidence that a particular 
person has been recognized as a foreign min- 
ister. In Bingham v. Cabot, 3 DaU. [3 U. S.] 
19, it was held that a certified copy, under 
the hand and seal of the secretary of state of 
the United States, of the letters of the agent 
of congress resident abroad, addressed to 
that body, relative to the business of his trust, 
and of the official order of a foreign colonial 
governor concerning the sale and disposal of 
a cargo of merchandise^ were admissible evi- 
dence of those transactions. In U. S. v. Lid- 
die [Case No. 15,598], which was an indict- 
ment for an assault and battery on a mem- 
ber of the Spanish legation, it was held that 
the certificate of the secretary of state was 
good evidence, and the best, to prove that 
the person on whom the assault and battery 
was committed had been received by our gov- 
ernment as a secretary attached to the Span- 
ish legation; on the ground that the sea'etary 
of state was the proper organ of the govern- 
ment, his certificate, being an acknowledg- 
ment by the government that the pei'son had 
been received in the character attributed to 
him, was the best evidence of the fact. In 



U. S. V. Benner [Case No. 14,568], which 
was an indictment for arresting and imprison- 
ing the secretary of legation of the minister 
from Denmark, it was held that a certificate 
from the secretary of state, under the seal of 
the depaitment, that the person had been rec- 
ognized by the department as attached to 
the legation of Denmark, was full evidence 
that he had been authorized and received bj** 
the president in the character referred to. 
The same principle was held in the case of 
U. S. V. Ortega [Id. 15,971], which was an 
indictment for an assault upon a Spanish 
charg6 d'affaii-es. It is well settled that 
public documents, properly authenticated, and 
whose contents are pertinent to the issue, 
when authenticated by the public officer 
whose duty it is to authenticate them, and 
when then* contents are such as belong to 
the province of the officer or come within his 
official cognizance and observation, are ad- 
missible to prove at least prima facie the 
facts they recite. 1 Greenl. Ev. § 491, In 
Thelluson v. Gosling, 4 Esp. 266, it was held 
that a paper being a declaration of war made 
by Spain against France, transmitted to the 
office of the secretary of state in England by 
the ambassador of England at Madrid, and 
produced in court from that office, was suffi- 
cient evidence of the date of the declaration 
of war. These principles cover all the facts 
embraced In the certificates from the depart- 
ment of state, and those certificates are suffi- 
cient prima facie evidence of the facts covered 
by them. It is, therefore, established,— First, 
that a state of war existed between Spain 
and Chile from the 25th of September, 1865, 
to the time of the trial; second, that the 
United States dm:lng that period were at 
peace with both Spain and Chile; third, that 
Stephen Rogers was the recognized consul 
of Chile at New York from the 13th of Octo- 
ber, 1864, to the 12th of Februaiy, 1866. 

The court is not left to speculate as to the 
character and capacity of the Meteor, as a 
vessel capable of being used to cruise or com- 
mit hostilities in a warlike character. In 
many, if not most cases of prosecutions under 
neuti'ality acts, it appears that artifices and 
subterfuges have been resorted to, which 
leave it very much in doubt, on the evidence, 
whether the vessel were not fitted and intend- 
ed equally well for innocent commercial pur- 
poses and for purposes of war; just as, in 
cases of prosecutions under the slave-trade 
acts, it often appears difficult to determine 
whether the vessel fitted out was intended 
for a whaler or for a slaver. This embarrass- 
ment in determining whether a warlike char- 
acter could be aflixed to the vessel beyond 
doubt was manifested in a very marked de- 
gree in the case of the prosecution against tlie 
Alexandra, in England, under the British 
neutrality law. But, in the present case, tlie 
Meteor is characterized by Mr. Robert B. 
Forbes, one of her owners, in a letter written 
by him from Boston, on the 13th of Septem- 
ber, 1865, to a gentleman in New York, in the 
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following terms: "The Meteor is for sale, 
but I have not ofifered her, because she needs 
cleaning up and painting, after her late expe- 
riences carrying troops and cargoes. She can 
be bought for much less than cost, and much 
less than she can be built for today. I can 
not name a price until I consult the other 
o-wners. I am open to an offer. Am I to 
understand that you are acting as a broker, 
and, if so, whether you expect to earn a com- 
mission out of us, and how much, if you 
should buy her? She was destined to carry 
one heavy pivot amidships, on gun deck, or 
two 10-ineh or other guns at the same point, 
namely, just before the mainmast; forward 
of this are four ports (two on each side), 
where 8 or 9 inch Dahlgi-ens would have been 
mounted, had she been taken by the United 
States navy department; and abreast of the 
engine-hatch, aft, there are two ports on each 
side, where she could have mounted short 
32's, or 24 pound howitzers; and on upper 
deck there are beds for two 30 pound Pai-rots: 
making one pivot 11 inch, or two 10 inch; 
four broadside, « or 9 inch; fom: 32 or 21 
pound howitzers on gundeck; two light chase 
guns on upper deck. She has two 621^ by 36 
inch cylinders, four tubular boilers; propeller 
of brass, 13i/^ feet diameter and 23 feet pitch. 
The motive-power, boilers, &c., were imported 
from Scotland, at a very large cost, and are 
first quality. The ship was built by myself 
and a few friends, to cruise after British 
pu-ates, and she would have been taken by 
the U. S. had not Fort Fisher fallen just as 
it did. She was first under steam at sea last 
December, and was tried under the auspices 
of the Navy Dept. at the measured mile, be- 
low New York, on the 5th January, when, 
according to the report, she attained a rate 
of speed said to he superior to that of any 
propeller tried over that ground by the United 
States. Since April 1, she has been three 
trips South with troops, and one to New Or- 
leans with cargo. H. B. Cromwell & Co. load- 
ed her out, and wrote that she was the most 
capable ship they had loaded, being full of 
heavy cargo on 16 feet 4 by 14 feet draught." 
This letter proves that the. Meteor was a ves- 
sel of war, constructed to cruise and commit 
hostilities, and intended to be mounted with 
eleven or twelve guns, and of great speed 
and carrying capacity; that there were other 
owners of her besides air. Forbes; and that 
she was lor sale, and at a price much less 
than her cost, and much less than a similar 
vessel could be built for. The fact that there 
were other owners of the Meteor besides the 
Messrs. Forbes is shown by the testimony of 
Sir. Robert B. Forbes, and he gives the names 
of such owners. Three of them, Messrs. Abiel 
A. Low, William H. Aspinwall, and Leonard 
W. Jerome, were examined as witnesses for 
the libellants on the trial, and it appears that 
all of these witnesses advised and desU-ed the 
sale of the vessel. It also appears that a 
person by the name of Benjamin V. Macken- 
na left Chile to come to this country on the 
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1st of October, 1S65, and arrived here on the 
19th of November, 1865; that he occupied the 
position in Chile of a member of the house 
of deputies, and secretary thereof; that he 
was appointed before he so left Chile, con- 
fidential agent in the United, States of the gov- 
ernment of Chile; and that he held that posi- 
tion from the time of his so lea'oig Chile 
down to the time of the trial. 

The only testimony adduced upon the trial 
as to any direct conference between any one 
of the owners of the Meteor and any person 
holding an official relation to the Chilian gov- 
ernment, in respect to the Meteor, is that 
given by Mr. Jerome. He was called by the 
libellants as a witness, and was examined 
on the 7th of April, and testified, on his 
direct examination, that he had once, and but 
once, been on board the Meteor; that that 
was some four or five months ago; that Mr. 
Asta Buruaga, the Chilian minister, was in 
his company at the time; that the vessel 
was lying at the time at Jersey City; and 
that he met the Chilian minister at the ves- 
sel by agreement. The witness was then 
asked: "Q. What was the agreement you 
made with him by which you met him there? 
A. I asked him to look at the ship. Q. For 
what purpose? A. To see if he would buy ^ 
her. Q. And he did look at the ship? A. ' 
He did. Q. Did you and he examine the 
ship together on that occasion? A. We went 
through her partially, not much." Again, he 
says in reference to convei-sations with Asta 
Buruaga: "I never had any conversations 
with Asta Buruaga after the Chilian war 
began; my conversation with him was some 
time previous to the war, Q. What time 
did you visit the Meteor as she lay at Jersey 
City? A. It was some time previous to the 
arrival of the news of the declaration of war 
between Spam and Chile. Q. What month 
was it that you and Buruaga visited the 
Meteor together? A, I cannot tell. Q. Was 
it the month of November last? A. I can- 
not tell you; my memory is very poor about 
dates. Q. Was it in the month of October? 
A. I don't know. Q. Was it in the month of 
September? A. I don't know the month. 
Q. What year was it? A. I should think it 
was in the year 1865, Q. Have you any 
doubt about its being in the year 1865? A. 
Very little. Q. How long was it before the 
seizure of the vessel? A. Well, I cannot tell, 
several months. Q. When you use the ex- 
pression 'several months,' how many months 
do you mean? A. Well, I cannot say how 
many, I should say over two. Q. Is that as 
near and as definite as you can be as to the 
time? A. On reflection, I should say it was 
three instead of over two. Q. Is that as -lear 
and as definite as you can be as regards the 
time? A. Yes; I cannot tell you any exact 
dates about it. Q. When was the vessel 
seized? A. That I do not know. Q. She was 
seized on the 23d of January, 1865. How 
long before that was it you were with Asta 
Buruaga on board the vessel? A. I do not 
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recollect dates. If you wish to fix tlie time, 
I can give it positively; it was some time 
before the arrival of the news of the declara- 
tion of war. Q. When was the news of the 
declaration of war? A. That I do not know. 
Q. When did you first hear of it? A. I heard 
of it the next morning after it arrived here 
by the Aspinwall steamer. Q. How long ago 
was it? A. I do not know; I cannot give 
the date. Q. About how long ago was it? A, 
Sometime in the year 1865. Q. Is that as. 
near and as definite as you can be,— that it 
was sometime in the year 1865? A. You ask- 
ed me when the news of the declaration of the 
w^ar came; I am positive it was in that year. 
Q. Is that as near and as definite as you can 
be,— that it was sometime, in the year 1865? 
A. No, I can bring it down, I think, subse- 
quent to the 1st of July; I would not be 
perfectly positive of that, but I think so." 
Qn his cross-examination, the witness testi- 
fied: "Q. You said that ycu met the mfnister 
on board the Meteor by previous appoint- 
ment. Was that appointment made the day 
before or the week before? A. I cannot rec- 
ollect tliat. Q. Was it made soon before you 
met on boai*d? A. It was very soon before; 
I cannot tell but that we went right over the 
same morning; I merely asked him to look 
at the ship. Q. How long had the ship been 
for sale? A. She had been for sale ever 
since the close of the war. Q. Since about a 
•year ago? A. Yes, sir. Q, Was there any- 
thing else between you except that he was 
to look at the ship as a matter for sale? A. 
That is all. Q. To see whether he would buy 
it? A. I don't think he had much intention 
of buying it, anyway; he went over there; 
I wanted to see the ship myself; I had never 
been on board of her. Q. Was there any- 
thing but the sale talked of, or suggested, on 
either side? A, No, sir. Q. The sale of the 
ship as she lay? A. Yes, sir." On his re- 
direct examination, he testified: "Q. What 
time did you and Asta Buruaga make this 
appointment to see the ship? A. I don't 
know. Q. Have you any recollection on the 
subject that is at all definite? A. I have 
not; it was not an event that fixed itself very 
particularly in my mind. Q. I understood 
you, on your direct examination, that he 
wanted to buy the ship? (Mr. Evarts ob- 
jects that the witness did not use tliat lan- 
guage.) Q. Did I understand you as stating, 
on yom* direct examination, that ^the Chilian 
minister desired to purchase the ship? A. 
No, sir. Q. What did you say in regard to 
that matter? A. I said I asked him to go 
and look at her. (The stenographer was 
called upon to read the witness his testi- 
mony.) Q. Do you deshre to change your 
testimony, in that respect, or is it correct? 
A. Not exactly; I am recorded there as saying } 
that I asked him there to see if he would 
buy her. Q. In what particular is your testi- 
mony incorrect? A. I could not expect him 
to buy her, because he had no power to buy 
her, as I understood; the ship was for sale, 



and I wanted him to look at her; perhaps he 
might recommend her. Q. You say you did 
not expect him to buy her? A. No, sir. Q. 
Because he had not the authority to buy her? 
A. No. Q. Who did you suppose had the 
authority to buy her? A. I did not suppose 
any one had at that time; I thought the oc- 
casion might turn up. Q. How did you know 
he had not authority to buy her? A. I did 
not know. Q. What did you mean when 
you said you did not suppose he had author- 
ity to buy her? A. I simply did not sup- 
pose he had. Q. Who did you suppose had? 
A. I did not suppose anyone had. Q. Why, 
then, did you ask the Chilian minister to look 
at the ship? A. Well, I thought the occasion 
might turn up that he might want to buy 
her." 

It is quite apparent, from the whole of this 
testimony, taken together, that Mr. Jeronie, 
as one of the owners of the vessel, put him- 
self into communication with the representa- 
tive of the Chilian government, with a view 
to the sale of the vessel to that government; 
and whether this visit of Mr. Jerome, in com- 
pany with the Chilian minister, to the Meteor, 
took place after intelligence of the declara- 
tion of war between Chile and Spain was 
received in the United States, or at a period 
so shortly before that time that affairs be- 
tween Chile and Spain were in such a con- 
dition as to give rise in Jlr. Jerome's mind 
to the impression that the occasion was like- 
ly to "turn up" when the Chilian minister 
might want to buy the vessel, is immaterial 
to the point under consideration. That point 
is the direct communication between one of 
the owners of the Meteor and the representa- 
tive of the Chilian government, at a date not 
far distant from the time when the war 
broke out between Chile and Spain, in refer- 
•ence to the sale of the vessel to that gov- 
ernment. And the evidence of Mr. Jerome 
establishes this point. 

It also appears that the claimant, Caiy, 
was in treaty with the Chilian government 
for the sale of the Meteor to them, after the 
war between Chile and Spain had broken out. 
Gary was the authorized agent of the own- 
ers. A letter is in evidence written by the 
Messrs. Forbes to Charles L. Wright & Co., 
ship-brokers, dated Boston, December 13. 
1865, stating that an engagement of Messi-s. 
Caiy & Co., in regard to the sale of the ves- 
sel, would be duly ratified by the Messrs. 
Forbes. Charles L. Wright testifies, that 
within a day or* two after the receipt of that 
letter of the 13th of December fi-om the 
Messi-s. Forbes, he had a eonvei-sation with 
Cary, at his, Wright's, office, in regard to the 
sale of the Meteor; that Cary asked for the 
names of the witness's principals; that the 
witness told him he believed that the parties 
represented the Chilian government; that 
the parties he referred to were then in fact 
in an adjoining room; that he, Wright, then 
went into that room, and had an intei-view 
with those parties (ilcNichols, Byron and 
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Conkling), in which they said that they rep- 
resented the Chilian government; that after 
that he saw Gary again, and told him that 
he, the witness, believed the parties wished 
to purchase the boat for the Chilian govern- 
ment, and Gary replied: "If these are your 
parties, I don't think you can do anything 
with them, because. I don't believe they have 
any money;" and- that Gary also said that 
he, Gary, had had an application of that kind 
before, and they had no money. Again, this 
witness, being asked if anything was said 
by Gary, at the interview with him, to the 
effect or in sul)stance that he had already 
had negotiations for the sale of the Meteor 
to- the Chilian government, answers: *'As 
I have said, at that time he said he had al- 
ready been in treaty with them, and they had 
no money." "Wright states in his testimony 
liow he came to have this interview with 
■Gary. It was as follows: About the 1st of 
December, 1865, three men, named Byron, 
McNichols, and Conkling, called at Wright's 
office in New York. These were the same 
persons before referred to as being in an ad- 
joining room, at the.time of the interview be- 
tween Wright and Gary, after the receipt by 
Wright of the letter from Forbes. These 
men opened negotiations with Wright for 
the purchase of the Meteor for the Chili- 
an government. Wright saw the three men 
almost every day during the month of De- 
•cember. About the middle of December, 
and in consequence of the negotiations he 
was having with the three men, Wright went 
to see Rogers, the Chilian consul, at Rogers's 
house in New York, and Rogers then gave 
Wright to understand that the three men 
Tvho were so negotiating for the purchase of 
the Sleteor were in communication with him, 
Rogers, in regard to the matter. The nego- 
tiations that were thus carried on between 
Byron, McNichols, and Conkling on the one 
part, and Wright on the other, satisfactorily 
appear to have been carried on, on behalf of 
the Chilian government on the one side and 
the owners of the Meteor, represented by 
Gary, on the other. We therefore find the 
authorized agent of the owners of the Meteor 
knowingly concerned in negotiating for the 
sale of the vessel to the Chilian government 
in December, 1865, after the announcement of 
the war between Spain and Chile. Wright 
further testifies, that in reply to Gary's re- 
mark that the parties had no money, he, 
Wi'ight, stated to Gary that he believed they 
■could make arrangements for some money, 
and that if so, he, Wright, would communi- 
cate with him, Gary, further; and that Gary 
called again at his, Wright's office about the 
20th of December, to inquire if there had 
been anything done. McNichols testifies that 
Rogers, the consul, told him, in November or 
December, 1865, that the special agent or 
the Chilian minister (the witness forgot 
which) had been negotiating about the Mete- 
or, and the delay was for want of funds, and 
that the Meteor had been offered to the 



functionary for a little less than two hun- 
dred thousand dollars in gold. 

The testimony, therefore, is abundant that 
the owners of the Meteor, both directly and 
through their recognized agent, Gary, were 
knowingly carrying on negotiations with per- 
sons whom they recognized as authorized to 
represent the Chilian government, and who 
did in fact represent that government, for the 
sale of the Meteor to that government; that 
the negotiations between Gary and Wright 
were carried on during the war between Spain 
^and Chile; and that Wright disclosed to Gary 
that his principals were the Chilian govern- 
ment. 

The Meteor was seized on the 23d of Jan- 
uary, 1866, The manifest of her cargo fur- 
nished to the custom-house by her master, and 
put in evidence, sets forth her cargo as being 
fuel and stores, and her destination as being 
Panama, with a crew fifty-seven in number. 

The government inspector, Louis J. Kirk, 
testifies, that the day before she was seized, 
she being put up for clearance, and some 
question being raised in regard to her, he 
went on board of her and examined her at her 
dock at Brooklyn, at the request of the sur- 
veyor of the port; that he saw large quantities 
of ordinary ship's stores on board and a large 
quantity of coal; that he examined her cargo- 
book; liiat he saw no freight or merchandise 
on board; that the mate .told him they had no 
freight; and that the mate said he was going 
to Panama and had signed papers for a year, 
and calculated to be in New York in three 
months from the time he left. James K. Ford 
testifies, that two Parrot guns, and eleven 
eases supposed to contain shell or shot, six 
gun tackles, and some other appurtenances for 
cannon, were placed by a Mr. Smith, acting 
for the firm of Gary & Co., in his, the wit- 
ness's, public store in Brooklyn, on the 18th 
day of January, 1866. Wright testifies, that 
about the middle of December he told Rogers, 
at Rogers's house, that he did not think it pos- 
sible to get an armed vessel, like the Meteor, 
away from New York. 

William Jarvis, a deputy marshal, testifies, 
that under orders from the marshal he arrest- 
ed the aieteor on the 23d of January between 
12 and 1 o'clock; that at the time she had 
steam up and the crew on board, and was get- 
ting ready to go to sea; that IMr. Robert B, 
Forbes was on board; that Mr. Forbes stated 
to the mate in the witness's presence, that he 
was sori*y he had missed his trip down to the 
Narrows in the boat; and that Mr. Forbes call- 
ed for his carpet-bag and took it ashore with 
him. 

Thomas H. Sease testifies, that after the 
seizure of the Meteor by the marshal, he act- 
ed as one of the ship-keepers on board of her 
and lived on board of her; that on the 2d of 
.B^'ebruary the captain of the Meteor asked of 
the witness permission to take on shore five 
and a half boxes of shot for Parrot guns, and 
stated that the guns belonging to the ship had 
been stored in the Pierrepont stores; that the 
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witness saw tlie boxes of shot and the shot in 
one of the boxes which had been opened; that 
the captain, said to him, in reference to the 
boxes, that he had ordered all the things to be 
taken on shore, and these had been in some 
way overlooked and left on board; that the 
witness told him that he could not take them 
on shore without the marshal's permission; 
that the captain then said, "Never mind, don't 
say anything about it." 

Frederick Nichols, a mariner, testifies, that 
on the Friday before the Meteor was seized he 
was on board of her and saw barrels 'of stores 
going on board, and was told by the steve- 
dore, who was engaged in loading them, that 
the A'essel was bound to Chile; that he saw on 
board a large quantity of coal in bags and in 
bins, and a ease of rifles, and a small box of 
cartridges for Sharpens rifles; that the hold of 
the vessel appeared to be nearly full; that on 
that day he saw Mr. R. B. Forbes on board, 
and heard him, in answer to a question from 
the mate of the vessel, reply, "Put them in the 
racks, certainly;" that Forbes and the witness 
left tiie vessel together; that on the way up 
the wharf Forbes remarked to the witness 
that the vessel was very buoyant for a vessel 
that 750 tons of coal on board and six months' 
stores; that the witness told Forbes he thought 
she was bound for Chile, and Forbes said she 
was cleared for Panama, or she will clear, and 
the witness added: "I will not say whether 
he said she was cleared, or bound, for Pan- 
ama" ; and that the witness and Forbes cross- 
ed the ferry together. The witness gives this 
account of a conversation with Forbes on the 
ferry-boat: "Q. Did you have any conversa- 
tion with Mm crossing the ferry? A. We 
talked in the same strain over in the boat Q. 
What did you say? A. I told him I supposed 
if that vessel had gone to Chile, I would have 
gone in command of her, or something like 
that. That was the only remark I made. Q. 
State in what tone of voice you talked with 
Mr. Forbes, — w^hether loud ot otherwise. A. 
I talked pretty loud, because Captain Forbes 
is a little troubled with deafness or does not 
hear accurately. Q. When you told him that, 
what did he say? A. He told me that I had 
not ought to talk quite so loud in public about 
such matters; I would not say that these 
were his words, but that this was the mean- 
ing, and I think the words were used," The 
witness also says, that on the same day or the 
next he, in company with Wright, went to see 
Rogers at his house, and the witness and 
Wright remarlvcd that they thought the Me- 
teor was off for Chile; that Rogers remarked, 
during the conversation, that Maekenna had 
done this business through some other bro- 
kers, and they thought they had got a good 
bargain in the Meteor, because they had got 
750 tons of coal in the contract; that Rogers, 
in reply to a remark from the witness or 
Wright about the stores being marked for 
Panama, said that the vessel was to go to 
Panama and there was to be turned over and 
change command. The witness then says: 



"Q. Did he say to whom she was to be turned 
over? A. Our conversation was of Chile, but 
I cannot swear that he used the word Chile on 
that occasion. Q. Was anything said as to 
the officer to whom she was to be turned over 
at Panama? A. I think he said Williams. Q. 
(by the Court) Who was Williams? A. One 
Williams was a man in command of the Es- 
meralda. Q. Nothing was said about what 
Williams it was? A. No, sir. Q. What did 
you say about Williams being an officer of the 
Chilian navy? A. The one I had reference to 
was in command of the Esmeralda when she 
captured the Carvadonga. Q.' Did he call him 
anything else but Williams? A. I do not re- 
member that he did; he might." This witness 
also says that on the Monday before the seiz- 
ure of the vessel, he saw Maekenna, and that 
this conversation took place between them: 
"I told him I supposed that the Meteor was 
off; he shi'ugged his shoulders and said he did 
not know she was; I told him I had supposed 
that I would go out in command of her if she 
went out, but I saw that no officer that had 
served in the Union army had any chance 
with him, but that all the officers I heard of 
his appointing were the meanest rebels he 
could get hold of, and I thought he would 
make a very good rebel himself. He said: 
*Wait, wait! there may be an opportunity yet 
to ship.' That was all that occurred." This 
witness also says, that the master of the Me- 
teor, Captain Kemble, told him, before the 
seizure, that if the parties Byron, McNichoIs, 
and Conkling bought her, he, Kemble, would 
go out and deliver her over to some other par- 
ties or some other officers. 

We are now brought to an examination of 
the testimony given by the witnesses Wright, 
Hunter, McNichoIs, Conkling, Nichols, and 
Ramsay, upon the subject of the negotiations 
between the parties who acted for the Chilian 
government on the one side and the agent of 
the owners of the Meteor on the other, in ref- 
erence to the sale of that vessel. The parties 
employed by Rogers, the Chilian consul, to en- 
ter into negotiations for the purchase of the 
Meteor, were McNichoIs, Conkling, and Byron. 
Byron has not been examined as a witness. 
McNichoIs and Conkling testified as witnesses 
for the libellants, and it will be proper first to 
examine their testimony. 

McNichoIs says, that he knows Wright and 
Rogers, but not Maekenna; that he fii'st saw 
Rogers about the latter part of October, or 
the beginning of November, 1865, and he 
identified Rogers in the court-room; that 
Conkling went with him on that occasion to 
see Rogers, at Rogers's house in New York; 
that Rogers told McNichoIs and Conkling, at 
that interview, that he wanted vessels for 
war purposes for the Chilian government, 
wooden screw propellers, and heavy guns, 
for the Chilian navy, and wished to know 
whether McNichoIs and Conkling had any 
facility in finding such a class of vessels; 
that he, McNichoIs, told Rogers that that was 
in their line, and they could furnish him with 
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estimates; that the witness and Conkling saw 
Rogers again at his house three or four days 
afterwards; that the witness furnished Rog- 
ers on that occasion with a description in 
writing of different steamers, not mcluding 
the Meteor, however; that on that occasion 
the witness had some conyersation with Rog- 
ers in reference to the style of clearing ves- 
sels at New Yort, and in reference to arms, 
and left with Rogers estimates of arms for 
the navy; that Rogers said he would leave 
them with the special agent or the Chilian 
minister and report again; that the witness 
saw Rogers, at different times hefore taking 
to him the list of the Meteor; that ahout 
three weeks after the last-named conversa- 
tion the witness and Conkling went to Rogers's 
house with the estimate of the Meteor; that 
on that occasion Rogers said that he did not 
think the brokers had control of the sale of 
the Meteor, and that he understood there 
were arrangements made concerning her, and 
that she was out of the market, as it were, 
and that the special agent or the Chilian min- 
ister (the witness forgot which) had been ne- 
gotiating about the Meteor, and the delay 
was for want of funds; that Rogers also 
stated, at that time, that the Meteor could 
be had on more advantageous terms if there 
was a good capitalist who could advance the 
funds to buy her from Sir. Forbes, and that 
the Meteor was ofiEered to the special agent or 
the Chilian minister (the witness forgot 
which) for a little less than two hundred 
thousand . dollars in gold, and that the esti- 
mate of Mr. Wright was much larger than 
that; that Rogers also then told the witness 
to ascertain if Wright & Co. actually had the 
control of the sale of the vessel, and to be 
sure if they had; that he, the witness, be- 
lieved that there was some mention made at 
that intei-view, that if a capitalist would un- 
dertake to advance the money to purchase the 
Meteor from Forbes & Co. and clear her from 
New York, there could be no dispute of the 
agent or special agent at New York paying a 
very handsome price or a veiy liberal price; 
that the witness, in company with Conkling, 
saw Rogers on the next night after that, at 
Rogers's house, and told Rogers that Wright 
represented that he had the entire control of 
the sale of the ileteor; that some conversa- 
tion then took place about the way they 
wanted the broker or capitalist to advance 
his funds, and that there was some talk about 
drafts on the Chilian government; that Rog- 
ers said that the only way that they could at 
that time arrange for the payment of the ves- 
sel was to arrange with any capitalists in 
giving drafts on the Chilian government; 
tliat they had some conversation in reference 
to the drafts; that Rogers said he could not 
tell until he could hear from the minister in 
Washington, and wanted to know if the brok- 
ers or any capitalists had the means of ad- 
vancing the money to purchase the vessel; 
that Rogers said it would require a large 
17FED.CAS. — 13 
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amount of money, and wanted to know if the 
brokers could control the money to purchase 
her; that when Rogers told the witness, on 
the previous occasion, to be sure to ascertain 
whether or not the brokei-s had control of the 
sale of the Meteor, he, the witness, went 
down and saw the brokers, Wright & Co., 
and asked Wright if he had the control of 
her; that Wright came in from his front of- 
fice, and told the witness that Mr. Cary was 
in the front office, and showed the witness a 
telegram froin Mr. Forbes to Mr, Wright, and 
said that he had authority to sell the vessel, 
and asked the witness who his principals 
were, and the witness told him the Chilian 
government; that Wright then went into the 
other room; that the price of the vessel had 
been before that named by Byron to the wit- 
ness; that one or two days after this inter- 
view with Wright, the witness called again 
on Wright in regard to the purchase of the 
Meteor, as Wright wanted to know the style 
of the bonds or drafts for the payment of 
the vessel,— whether they were bonds or 
drafts,— and to see whether he could negotiate 
them with a capitalist in New York, and 
wanted to know very minutely about it, and 
said he was going to call, or had called, on 
Duncan, Sherman & Co. in reference to them, 
and proposed that he should be introduced to 
Rogers, so that he could be in a better posi- 
tion to tmderstand the thing,— the difference 
in exchange; that Wright made an appoint- 
ment, and the witness went up with him to 
Rogers, with Rogers's consent; that the con- 
versation at that interview was about the 
clearing of the vessel, and about the differ- 
ence of exchange, and the class of bonds they 
would give; that Wright mentioned that the 
thing was almost impracticable, because no 
house or capitalist would run such a risk un- 
less the exchange could be negotiated here, 
and thought the Chilian government -should 
run part of the risk themselves in advancifig 
the money here; that at a subsequent inter- 
view between the witness and Rogers, Rogers 
said that he thought he could get Mackenna 
to rim one-third the risk, and that the cap- 
italist would only have to run two thirds of 
the risk in clearing the vessel out from New 
York; that at different interviews Rogers 
said that Mackenna did not wish to advance 
any money on the Meteor or any steamer, 
until she was delivered outside of Sandy 
Hook; that at one interview Rogers said that 
the capitalist that would take the thing in 
hand should take all the risk of clearing the 
vessel from New York, and it would be pref- 
erable to any port in South America, and 
that the captain should name Buenos Ayres, 
as a courier could go from Buenos Ayres 
across the mountains in two days and a half, 
so that it would be an advantage to any cap- 
italist who would accept the drafts, in getting 
them cashed; that Rogers said that the ves- 
sel could be accepted at sea, or outside of 
Sandy Hook; that at one interview Rogers 
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said tliat Captain Jones, whom the Chilian 
minister had sent, was acting for Maekenna 
as inspector, and helping to carry out business 
in regard to vessels; that on the Saturday 
before the Meteor was seized, the witness 
and Conkling had an interview with Kogers 
at Rogers's house; that on that occasion 
Rogers said that the sale of the Meteor was 
settled, and he understood she* was to clear 
next week for Panama, and that the purchase 
of the Meteor was all settled; that Rogers 
told the witness that the Meteor was going 
to dear for Panama, and said that it was an 
understood thing what purpose she was to 
go for; that at the interview on the Saturday 
before the Meteor was seized, Rogers said 
that Maekenna was making use of the in- 
formation that Wright and the witness had 
taken up to him, Rogers, and had employed 
other parties to accomplish his object; that 
on the following Monday Rogers told the wit- 
ness, at the witness's office, that the Meteor 
was expected to clear that morning from the 
custom-house; that the witness took up to 
Rogers for Wright, estimates as to the fit- 
ting of the vessel with stores and coal for the 
voyage; that estimates had been left with 
Rogers, in reference to coaling as part of the 
cost; and that at the same time an estimate 
was left with Rogers of the armament that 
would be necessary for the Meteor, 

Conkling testifies, that he became acquaint- 
ed with Rogers about the 1st of November, 
ISGJ; that he, in company with McNiehols, 
saw Rogers at Rogers's house in New York, 
on the Saturday evening prior to the seizure 
of the Meteor; and that Rogers then said to 
McNiehols that the vessel would probably 
sail on the first of the week, perhaps on Mon- 
day, and that all the arrangements had been 
completed for her sale to the Chilian govern- 
ment, he believed, by Maekenna. 

Wright testifies that he is a ship-broker; 
that about the 1st of December, 1865, a 
man calling himself Byron called at his 
office, and asked him if he had any sea-going 
steamers for- sale; that the witness asked 
Byron what kind he wished, and he said he 
wished to purchase three or four good fast 
sea-going steamers; that the witness made 
a memorandum of it, and told Byron he 
would see if he could look up such ones as he 
wanted; that Byron called again the next 
day and the witness gave him a list of two 
or three stumers, including the Meteor, and 
asked him who he wished the vessels for; 
that he told the witness he would bring the 
parties to the office; that the next day he 
brought McNiehols and Conkling to the wit- 
ness's office and introduced them to the wit- 
ness as his principals; that the witness then 
asked McNiehols and Conkling if any of the 
vessels named in the list would suit them, 
and they told them that the Meteor was the 
vessel they wanted, — that had been selected 
from the list; that then they asked the wit- 
ness if he could get the price of the Meteor, 



and he told them that he would communi- 
cate with the owners of the Meteor; that the 
witness then sent a dispatch to his, the wit- 
ness's, brother, who was in Boston on a visit, 
to see Mr. Forbes, of Boston, and get a price 
for the Meteor; that the witness got a reply 
from his brother and then wrote a letter to 
Mr. Forbes, of which the following is a copy: 
"New York, Dec. 12, 1865. R. B. Forbes, 
Esq., Boston. Dear Sir. We telegraphed 
our Mr. H. H. Wright, at your city, to ob- 
tain from you the price of the Meteor, sub- 
ject to com. of five per cent, to us, and have 
his reply offering the ship at $350,000. In 
your absence, we called on Messi-s. Caiy & 
Co., who furnished us particulars, which we 
have handed to our parties. They have made 
a slight inspection of the ship and propose 
sending their engineers on board to-morrow, 
when, if they mean business, we shall be 
prepared to make an ofiEer. Mr. Caiy has 
called on us to-day, and says he is the party 
through whom the purchase is to be made. 
We tel^raphed as above, supposing you 
were the only party. Please set us right ou 
this point, as we do not wish any collision, 
should we effect a sale. Yours truly, Chas. 
L. Wright & Co."; that the witness received, 
in reply, from J. M. Forbes & Co., the fol- 
lowing letter: "Boston, Dec. 13, 1865. 
Gent. Anything which Messrs. Gary & Co. 
engage will be duly ratified by us. Truly, J. 
M. Forbes & Co., Agents Steamer Meteor, 
Messrs. 0. L. Wright & Co."; that on the re- 
ceipt of that letter the witness replied to it 
as follows: "56 South Street, New York, 
Dec. 14, 1865. Messrs. J. M. Forbes & Co., 
Boston. Gent. We have your favor of yes- 
terday. We will arrange all matters with 
Mr. Cary according to yoiu: request. Some 
matters of detail have prevented us from 
making an offer for a day or two, but we are 
quite confident that we shall shortly be in 
shape to close with you. We are, very truly, 
Chas. L. Wright & Co."; that the witness 
saw Cary on the day he, the witness, tele- 
graphed to his brother, or on the day that 
he wrote the letter to R. B. Forbes,— on the 
11th or 12th of December,— at the witness's 
office in South street; that Byron, McNieh- 
ols and Conkling were in the private office 
when Mr. Cary came; that Mr. Cary at that 
time understood the witness had been com- 
municating with Mr. Forbes about the Me- 
teor, and told the witness that he, Cary, had 
as much to say about the ship as Mr. Forbes 
had; that the witness told Caiy that he, the 
witness, had parties who he thought would 
buy the ship, and that he would communicate 
with him, Cary, as soon as he could do so 
definitely, and would treat through him, 
Cary, for the purchase of the vessel; and that 
on that occasion nothing was said by the 
witness to Cary as to who the principals 
were. The remainder of the testimony of 
Wright has been heretofore recited, in con- 
sidering the point as to whether the Meteor 
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was purchased for the Chilian government, 
and as to whether Gary, representing her 
owners, was advised of the fact that the Chil- 
ian government were the parties negotiat- 
ing for the vessel through Wright. 

Fredei'ick Nichols, a mariner, testifies, that 
he Imows R. B. Forbes, Wright and Rogers; 
that the first time he saw Rogers was at 
Rogers's house in New York, between the 15th 
of September and the 10th of December, 
1865; that he went to the house of Rogers, 
the Chilian consul, on that occasion, with a 
man named Bates, of Valparaiso, to see if 
two letters of marque which Bates held were 
genuine; that Bates showed Rogers the two 
letters of marque and asked him if the signa- 
ture was genuine, and said he had no doubt 
of it; that Bates left the letters of marque 
with Rogers and toot from Rogers a receipt 
of them; that Rogers said there was to be a 
Chilian minister or special agent -appointed 
for Chile, who would be here soon, and that 
when he arrived he, Rogers, would -know 
then what they should do; that Bates told 
Rogers to let the witness have one of the 
letters of marque if the witness wished or if 
he raised stock for a privateer; that Bates 
asked the witness to take one of the letters of 
marque; that on that occasion Bates handed 
to Rogers a printed paper containing instruc- 
tions in Spanish, some parts of which Rogers 
at the time translated to the witness; that 
the witness had a number of interviews sub- 
sequently with Rogers; that at one of those 
interviews Rogers said that some parties 
representing Chile (the witness afterwards 
said he thought Rogers said it was the Chil- 
ian minister) had been on board the Meteor, 
had seen her and liked her very much, and 
Rogers wanted the witness's opinion of her; 
that Rogers asked the witness what he 
thought of her and what kind of a vessel she 
was: that the witness replied that he had 
never seen her, but had often heard of her, 
and knew what vessel she was and what she 
was built for, and knew Mr, Forbes; that 
the witness was told by Rogers that the spe- 
cial agent from Chile had arrived; that Rog- 
ers called him Mackenna; that some time in 
December the witness went on board of the 
Meteor, at the request of Wright, to meet 
McNichols, Byron, and Conkling, and met 
them there and was introduced to McNichols 
and Conkling, having been introduced to By- 
ron previously at Wright's office, on an oc- 
<^sion when Wright, at the request of By- 
ron, sent for the witness; that the witness 
made an estimate, at the request of Byron, 
of the guns the Meteor would carry and the 
ammunition she would require, &e., for three 
or six months and gave it to Conkling or 
McNichols; that shortly after that the wit- 
ness, in company with Wright, saw Rogers, 
and Rogers asked what it would require to 
fit the vessel out with guns and ammimition 
and deliver her at some foreign port (the wit- 
ness did not remember exactly what,— it 
was called Montevideo, he thought, — or out- 



side of the harbor); that the witness gave 
Rogers an estimate of it, or assisted to make 
up the estimate with Wright, and thinks it 
amounted to about §390,000; that at one of 
the interviews with Rogers, Rogers said there 
was difficulty in raising money to buy these 
vessels, but that if they could get drafts 
cashed on the Chilian government they could 
pay for the boats,— for the Meteor ;\ that Rog- 
ers gave the witness a card of introduction to 
Mackenna, and the witness saw Mackenna at 
Maekenna's house the last of December, 1865, 
or the first of January, 1866, and gave him 
the card, and told him that he, the witn^s, 
would like to have an appointment in some 
way in the Chilian navy, or get command of 
some vessel fitting out in New York, that he 
had just left the United States navy and was 
willing to go into the Chilian service for 
awhile; that Mackenna said that he had 
heard of the witness from Rogers, and 
would bear him in mind, and if any opportuni- 
ties offered, would let him know of it; that 
at that interview the witness told Mackenna 
that he understood that Oatesby Jones had 
been appointed inspector of vessels for the 
Chilian government, and Mackenna replied: 
"Well, he has inspected some"; and that the 
witness, at that interview, suggested the 
names of several vessels, and that Mackenna 
said he wanted vessels whose machinery 
would run at least two or two and a half 
years, to go on that station. The remainder 
of the testimony of Nichols has been before 
referred to, on the point as to the Icnowl- 
edge by Forbes that the Meteor was destined 
for the sei'vice of Chile. 

Daniel J. Hunter testifies that he was em- 
ployed by Mackenna as translator, and re- 
sided with him, commencing in December, 
1865; that he knows Rogers, and also a man 
called Captain Wilson; that he first saw 
Captain Wilson nearly a year ago in Chile, 
and had seen him on several occasions in 
this country, and had .seen him three weeks 
ago in New York, and had seen him at 
Maekenna's house, and had been present at 
intei'views between Mackenna and Wilson, 
and had heard them discuss, in a general 
way, the subject of fitting out privateers in 
behalf of Chile against Spain; that in those 
interviews the witness heard the subject of 
the purchase or the getting of the Meteor 
discussed; that the witness knows Captain 
Kemble; that the witness had been on board 
of the Meteor twice, the first time nearly 
three months before the time he was giving 
his testimony; that on the first occasion 
three Chilians were in company with him; 
that the witness had seen Captain Kemble 
at Maekenna's house when Kemble came 
and called on him, the witness; that Kemble 
called at Maekenna's house twice, some two 
or three months ago, and saw Mackenna 
there on both occasions, and remained at 
Maekenna's at those times an hour or so; 
that the witness knows Mr. Asta Buruaga, 
the Chilian minister at Washington, and had 
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seen him in New York, at JIaekenna's house, 
after the arrival of Mackenna in the United 
States, and had seen Rogei*s at Mackenna's 
house, on a great. many occasions, and had 
heard the subject of fitting out privateers 
discussed between Rogers and Mackenna in 
a general way, and had heard the ileteor 
mentioned between them. 

George M. Ramsay testifies, that he knows 
Mackenna and Rogers, and he produces a 
paper, which he saw Mackenna sign in two 
places. The paper is signed, "Benj. Vicuna 
Mackenna, confidential agent of the govern- 
ment of Chile, in the United States of Ameri- 
ca," and is a contract dated New York, De- 
cember 27, 1865, between Mackenna of the 
one part, and Ramsay, as the inventor and 
owner of cei*tain boats called "torpedo 
boats," and also of toi-pedoes, for the deliv- 
ery by Ramsay, in Chile, of two torpedo 
boats and ten torpedoes, within ninety days 
from the date of the contract, and for the 
pei'sonal sei-vice of Ramsay in Chile, with 
"the necessary skilled men to assist Iiim to 
efficiently operate said two toi-pedo boats 
against the enemy's vessels of war and 
transports, for and in behalf of the govern- 
ment of Chile, for a period of one (1) year 
from the delivery of the said torpedo boats 
as herein provided, but with the proviso that 
should the present war with Spain terminate 
before the expiration of that year, then his 
term of service also expires," The conti-act 
also provides for the payment by the gov- 
ernment of Chile to Ramsay of "a premium 
for the destruction of any and all Spanish 
vessels of war or ti'ansports which he may 
accomplish," with a provision as to fixing 
the amount of such premiums. In the con- 
tract, Mackenna agrees to furnish Ramsay 
"and his associates, such commissions as 
they may require, to show they are legally 
authorized by the government of Chile to 
perfoim such sei-vice as is herein implied 
and expressed." This eonti-act has append- 
ed to it a certificate signed "Stephen Rogers, 
Consul for the Republic of Chile in New 
York," &e., &e. . Hunter states that he had a 
talk with Rogers in regard to his giving this 
certificate before he, the witness, received 
it; and that after that conversation, he re- 
ceived the certificate as being provided for 
in the contract, and attached it himself to 
the contract. The certificate is dated De- 
cember 29, I860, and is as follows: "I certify 
that one Benjamin Vicuna Mackenna, now 
in this city, is duly and fully authorized by 
his government, the republic of Chile, to exe- 
cute contracts, and sign any and all agree- 
ments for the said government, that in his 
discretion may promote her interests, and 
that, in my presence, he did sign, on the 
27th inst., a contract with George M. Ram- 
say, respecting the sale and the operating of 
torpedo boats." 

The testimony thus reviewed leads clearly 
to the conclusion, that Wright, McNichols, 
Conkling, and BjTOn, within the limits of 



the United States, were knowingly con- 
cerned in procuring the Meteor to be put 
within the control of the authorized repre- 
sentatives of the Chilian goverament, with 
intent that she should be employed in the 
service of Chile, to cruise or commit hostili- 
ties against Spain. This is, in the judgment 
of the court, a furnishing of the Meteor to 
the Chilian government with such intent. 
The testimony is also abundant to show that 
the active owners of the Meteor, and their 
autJiorized agent, Cary, were themselves 
knowingly concerned in ojffiering the vessel 
to the Chilian authorities, and placing her 
within their power and control, with such 
intent. They, therefore, in a like sense, 
were concerned in furaishing the vessel, 
with that intent, to the Chilian government. 
But the evidence is also clear that Captain 
Kemble and others concerned in putting 
stores and coal on board the Meteor did so 
with the intent that she should be employed 
in the service of Chile to cruise or commit 
hostilities against Spain, and were thus know- 
ingly concerned, within the limits of the 
United States, and with such intent, in fur- 
nishing the Meteor with stores and coal, and 
in fitting her out with what was necessary 
to make her an eCCective vessel. This would 
bring what was done within the inhibition of 
the third section of the statute, even though 
the meaning of the word "furaishing" should 
be limited to the act of providing the vessel 
with supplies, fuel, and other articles neces- 
sary or proper for her use. 

Much stress was laid, in the course of the 
argument, by the counsel for the claimant, 
upon the fact that the testimony of the wit- 
nesses "Wright, McNichols, Byron and Conk- 
ling, as to conversations between them on 
the one side, and Rogers and Mackenna on 
the other, was hearsay and secondary in 
its character- The testimony of these wit- 
nesses clearly shows that a common plan 
was entered upon by them and Rogers and 
Mackenna to procure the Meteor for the 
service of Chile, in the war between that 
counti-y and Spain. Rogei-s set McNichols, 
Byron and Conkling in motion as his agents 
for that purpose. The law is well settled, 
that where two or more persons are asso- 
ciated together for the same illegal purpose, 
any act or declaration of one of the pai-ties 
in reference to the common object, and form- 
ing a part of the res gestae, may be given in 
evidence against the others. American Fur 
Co. V. United States, 2 Pet. [27 U. S.] 358. 
Upon this principle the court admitted at the 
trial the evidence in regard to which the ob- 
jection was made. 

In the course of the trial, considerable evi- 
dence was received by the court provisional- 
ly, under the objection of the counsel for the 
claimant that such evidence would be irrele- 
vant, if standing by itself, and if unconnected 
with other evidence. But, in the judgment 
of the court, the evidence thus objected to 
was made competent by being satisfactorily 
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connectod with tbe rest of the evidence in 
the case. The court, on the trial of a cause 
in admiralty, is not embarrassed by the ap- 
prehension Tvhich exists on the trial of a cause 
before a jury, as to the effect likely to be 
produced by evidence which may, after it 
has once been given, be afterwards stricken 
out as uicompetent In the conduct of all 
trials, the evidence must come in at different 
stages of the trial, and it is often absolutely 
necessary to admit evidence the strict legal 
competency of which cannot be shown until 
after it is received. In the present case, the 
court has applied to the evidence the rules 
which govern in trials in the admiralty, and 
has not taken into consideration any testi- 
mony which is not admissible under those 
rules. The court cannot, in the present case, 
overlook the fact that neither Mr. Gary, nor 
any one of the owners of the Meteor, nor any 
otlier witness, was put upon the stand on the 
part of the claimant, to make any explanation 
as to the object for which the aieteor was 
about to go to sea when she was seized, or 
as to her real destination. In view of the 
testimony put in by the libellants in this case, 
the court is clearly of opinion that the onus 
probandi rested on the claimant to show the 
real chaiticter of the transactions in regard 
to the Meteor and her actual destination, if 
such character and destination were different 
from those so clearly indicated in the testi- 
mony given on the part of the libellants. 
The exculpatory testimony, if any existed, 
was within the control of the claimant, Gary, 
and of his principals, the Messrs. Forbes. 
The libellants seem to have produced as wit- 
nesses nearly every person who had any ac- 
tive connection with the transactions in re- 
gard to the Meteor. The absence of such 
exculpatory testimony is not accounted for, 
and the legal presumption follows, that the 
facts testified to by the witnesses for the 
libellants do not admit of a satisfactory ex- 
planation. The Short Staple [Case No. 12,- 
813]; s. c, 9 Cranch [13 U. S.] 55; Ten Hogs- 
heads of Rum [Case No. 13,830]; The Strug- 
gle V. U. S., 9 Cranch [13 U. S.] 71; The Rob- 
ert Edwards, 6 Wheat. [19 TJ- S.] 187. The 
very recent cases of The Slavers, 2 Wall. [69 
U. S.] 350, 366, 375, 383, cases of libels under 
the slave-trade act [1 Stat 347; 3 Stat. 450] 
three of which were originally brought in 
this court, lay down principles which are 
very pertinent to the present case. In The 
Kate, 2 Wall. [69 U. S.] 350, the principle 
laid down by this court was affirmed by the 
supreme court,— that when the evidence on 
the part of the government creates strong 
suspicions or well-grounded suspicions that 
the vessel seized as being employed in the 
slave-ti-ade was fitted out or fitting out for 
that pui-pose, such evidence must produce 
her conviction and condemnation unless re- 
butted by clear and satisfactoiy proofs on 
the part of the claimants, showing her voyage 
to be a lawful one. In another of those 
cases, The Remdeer, 2 Wall. [69 U. S.] 3S3, 
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the supreme court say: "Suits of this de- 
scription necessarily give rise to a wide range 
of investigation, for the reason that the pm-- 
pose of the voyage is directly involved in 
the issue. Experience shows that positive 
proof in such cases is not generally to be ex- 
pected, and for that reason, among others, 
the law allows a resoil: to circumstances as 
the means of ascertauiing the truth. Circum- 
stances altogether inconclusive, if separately 
considered, may, by their number and joint 
operation, especially when corroborated by 
moral cotacidences, be sufficient to constitute 
conclusive proof." In the case of Clifton v. 
tr. S., 4 How. [45 U. S.] 242, which was a 
libel of information on a seizure for the 
fraudulent undervaluation of goods in an in- 
voice, the circuit court instructed the jury 
that "to withhold testimony which it was in 
the power of a party to produce in order to 
rebut a charge against him, where it was 
not supplied by equivalent testimony, might 
be as fatal as positive testimony in support 
or confirmation of the charge," and "that if 
the claimant had withheld proof which his 
accounts and transactions with these parties 
afforded, it might be presumed that, if pro- 
duced, they would have operated unfavorably 
to his case." This instruction having been 
excepted to by the claimants, the case was 
taken to the supreme court by writ of error. 
Mr. Justice Nelson, in delivering the opinion 
of that court, says, in regard to these instruc- 
tions: "They were not only quite pertinent 
to the question in hand, but founded upon the 
well-established rules and principles of evi- 
dence. The prosecution involved in its re- 
sult not only the forfeiture of a considerable 
amount of property, but also the character of 
the claimant, both as a merchant and an in- 
dividual. He was charged with a deliberate 
and systematic violation of the revenue laws 
of the country by means of frauds aiid per- 
juries, and the court had pronounced the 
proof sufficient to establish the offence unless 
explained and rebutted by opposing evidence. 
Under these circumstances, the claimant was 
called upon by the strongest consideration, 
personal and legal, if innocent, to bring to 
the support of his defence the very best evi- 
dence that was in his possession or under his 
control." 

Much reliance was placed by the counsel 
for the claimant, m his summing up, upon 
the doctrine supposed by him to have been 
laid down by the supreme court in the case 
of The Santissima Trinidad, 7 Wheat [20 
U. S.] 283. That doctrine was stated by the 
counsel in various forms, but the principle 
contended for was that freedom of commerce 
is allowed to a neutral to furnish to a bellig- 
erent warlike materials or warlike vessels 
as articles of merchandise or traffic; that 
while the principle of the law of nations is 
recognized, which prohibits neuti-al territory 
from being used by either belligerent as a 
vantage-ground from which he may saUy 
forth to commit hostilities upon the other 
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belligerent, yet the riglit of citizeias of the 
neutral country to sell all that their industry 
produces for purposes of war, as fair matter 
of trade, to any .belligerent, cannot be in- 
terfered with, that it is no ofCence and no 
violation of neutrality to sell a vessel of war, 
armed or not armed, in our ports, to a bel- 
ligerent power; and that there is the same 
right under the law of nations, to sell in our 
ports an armed vessel, under such circum- 
stances, that there is to sell guns or am- 
munition or any other raw material. At an- 
other stage of his argument, the counsel 
maintained the proposition, that unless it ap- 
peared affirmatively that the vessel was to 
sail out from the port of New York as an en- 
listed hostile ship of one belligerent, there 
was no criminality, although it should be 
made to appear by indisputable proof that 
she had been built, fitted, armed, and equip- 
ped as a ship of war, complete and ready for 
action. 

The views thus pressed upon the court have, 
in its judgment, no foundation in public law, 
or in any decision that has been made by the 
highest judicial tribunal of the United States. 
The -case of The Santissima Trinidad was de- 
cided by the supreme court at the February 
term, 1822. It was a libel filed by the con- 
sul of Spain, in the district court of Virginia, 
in April, 1817, against certain property orig- 
inally constituting a part of the cargo of the 
Spanish ship Santissima Trinidad, which was 
alleged to have been unlawfully and piratic- 
ally taken out of that vessel on the high seas, 
by a squadron consisting of two armed ves- 
sels called the Independencia del Sud and the 
Altravida, and manned and commanded by 
persons assuming themselves to be citizens 
of the United Provinces of the Rio de la 
Plata., commonly called the government of 
Buenos Ayres. The libel was filed by the i 
consul on behalf of the original Spanish own- j 
ei-s of the property, and claimed the restitu- 
tion of the propei'ty principally upon three 
grounds,— Fu-st, that the commanders of the 
capturing vessels were native citizens of the 
United States, and were prohibited by our 
treaty with Spain of 1795 from taking com- 
missions to cruise against that power; sec- 
ond, that the capturing vessels were owned 
in the United States and were originally 
equipped, fitted out, armed and manned in 
the United States, contrary to law; third, 
that their force and armament had been ille- 
gally augmented within the United States. 
The district court decreed restitution of the 
property, and the circuit court affirmed the 
decree, and the case was then taken by ap- 
peal to the supreme court. That court (jNIr. 
Justice Story delivering its opinion) decided 
that the Independencia was in point of fact 
a public ship belonging to the government of 
the United Provinces, and that all captures 
made by her were to be regarded as valid. 
It appeared that the property in question was 
captured by the Independencia alone, and the 
Altravida being a tender, or despatch ves- 



sel, to the Independencia. The supreme com*t 
also decided that the evidence showed that 
there had been a clearly illegal augmentation 
of the forces of the Independencia and the 
Altravida, within the jurisdiction of the Unit- 
ed States, by an increase of their crews there, 
prior to the capture in question, and that such 
illegal augmentation was a violation of the 
laws of nations as well as of our own munici- 
pal laws, and required restitution to be made 
of the property subsequently captured by the 
vessels. The court, therefore, affirmed the 
decree of the circuit court. In the course of 
his opinion Mr. Justice Story discusses the 
point taken, that the Independencia was orig- 
inally armed and fitted out in the United 
States contrary to law, and says: "It is ap- 
parent, that though equipped as a vessel of 
war, she was sent to Buenos Ayres on a 
commercial adventure, conti-aband indeed, 
but in no shape violating our laws, or our 
national neutrality. If captured by a Span- 
ish ship of war during the voyage, she would 
have been justly condemnable as a good prize, 
for being engaged m a traffic prohibited by 
the law of nations. But there is nothing in 
our laws, or in the law of nations, that for- 
bids our citizens from sending armed vessels, 
as well as munitions of war, to foreign ports 
for sale. It is a commercial adventure which 
no nation is bound to prohibit, and which 
only exposes the persons engaged in it to the 
penalty of confiscation. Supposing, therefore, 
the voyage to have been for commercial pur- 
poses, and the sale at Buenos Ayi-es to have 
been a bona fide sale (and there is nothing in 
the evidence before us to contradict it), there 
is no pretence to say that the original outfit 
on the voyage was illegal, or that a capture 
made after the sale was, for that cause alone, 
invalid." These views of IJir. Justice Story 
were, as is apparent from the statement 
which has been made of the case, obiter dic- 
ta, and not necessary to the decision of the 
cause, restitution of the propeity being de- 
creed upon the ground of the illegal augmen- 
tation of the force of the capturing vessel in 
our ports prior to the capture. The facts in 
regard to the commercial adventure of the 
Independencia, referred to by Mr. Justice 
Story, as they appear in the report of the 
case, were, that that vessel, having been a 
privateer durmg the war between the United 
States and Great Britain, was, after the 
peace, sold by her original owners, and load- 
ed by her new ones, at Baltimore, in Janu- 
ai'y, 181 G, with a cargo of munitions of war; 
that she sailed from Baltimore with them, 
and armed with twelve guns, part of her orig- 
inal armament, to Buenos Ayres, under writ- 
ten instructions from her owners to her su- 
percargo, authorizing him to sell the vessel 
to the govei-nment of Buenos Ayres, if he 
could obtain a suitable price; and that she 
was sold at Buenos Ayres to parties who 
again sold her, so that she became a public 
commissioned vessel of the government of 
Buenos Ayres. It was on these facts that 
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Judge Stoiy remarked that the vessel, though 
equipped as a vessel of war, -was sent to 
Buenos Ayres on a commercial adventure in 
no shape violating our laws or our national 
neutrality, in that there is nothing in our 
laws, or in the law of nations, that forbids 
om* citizens from sending armed vessels to 
foreign ports for sale. If the Messrs. Forhes, 
or any of the owners of the Meteor, or Sir. 
Cary, their agent, or any of the parties con- 
cerned in the transactions in regard to the 
Sleteor, had testified before the court, on this 
trial, that the Meteor was going out to Pan- 
ama on a pui*ely commercial adventure, to be 
sold there, if a suitable price could be ob- 
tained, and if it appeared that there was no 
intent on the part of the owners, or any other 
pereon, that the vessel should be used to vio- 
late the neutrality of the United States, there 
might be some pretence that this case was 
within the principle thus laid down by Mr. 
Justice Story. But the whole testimony 
points in a different direction. The transac- 
tion with, the agents of Chile at New York, 
in regard to the Meteor, was, it is true, a 
commercial adventure, in so far that the Ves- 
sel was sold, and that such sale was a matter 
of trade or commerce at Kew York, between 
Ijer owners and the agents of the government 
of Chile. But, in the sense in which Mr. Jus- 
tice Story speaks of the sending of the Inde- 
pendencia to Buenos Ayres on a commercial 
adventure, there was no commercial adven- 
ture in the case of the Meteor. 

What the supreme court regard as not being 
a commercial adventure is shown by the opin- 
ion of that court, delivered by Chief Justice 
Marshall, in the case of The Gran Para, 7 
AYheat. [20 TJ. S.] 471, which came before that 
court at the same term as the case of The 
Santissima Trinidad [supra]. It was a libel 
filed in the district court of Maryland, by the 
consul-general of Portugal, praying for the 
restitution to Portuguese owners of a quantity 
of gold and silver coin alleged to have been 
taken from the Portuguese ship Gran Para 
by a private armed vessel called the Irre- 
sistible, fitted out in the United States in 
violation of the neutrality acts. It appeared 
that the Irresistible was built as a war vessel 
in the United States, and sailed from Balti- 
more for Teneriffe, between February and 
June, 1S18, with a crew of fifty men, and 
with cannon, small arms and ammunition in 
her hold, entered outwards as cargo; that 
she proceeded to Buenos Ayres, and was com- 
missioned as a vessel of the government of 
Buenos Ayres, to cruise against Spain, and 
sailed from Buenos Ayres on a cruise, in 
June, 1818; that the next day her master 
produced a commission from the chief of the 
Oriental Republic, to cruise under that com- 
mission, and sent back the commission of the 
government of Buenos Ayres; that during the 
cruise the money in question was captured; 
and that the Irresistible subsequently brought 
the money to Baltimore. Chief Justice Mar- 
shall, in his opinion, says: "That the Ine- 
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sisitible was purchased, and that she sailed 
out of the port of Baltimore, armed and man- 
ned as a vessel of war, for the purpose of be- 
ing employed as a cruiser against a nation 
with whom the United States were at peace, 
is too clear for controversy. That the arms 
and ammunition were cleared out as cargo 
cannot vary the case. Nor is it thougbt to 
be material that the men were enlisted in 
form as for a common mercantile voyage. 
There is nothing resembling a commercial 
adventure in any part of the transaction. 
The vessel was constructed for war, and not 
for commerce. There was no cargo on board 
but what was adapted to the purposes of 
war. The crew was too numerous for a 
merchantman, and was sufficient for a pri- 
vateer. These circumstances demonstrate the 
intent with which the Irresistible sailed out 
of the port of Baltimore. But she was not 
commissioned as a privateer, nor did she at- 
tempt to act as one. until she reached the 
river La Plata, when a commission was ob- 
tained and the crew re-enlisted. This court 
has never decided that the offence adheres to 
the vessel, whatever changes may have taken 
place, and cannot be deposited at the termina- 
tion of the cruise in preparation for which 
it was committed; and, as the Irresistible 
made no prize on her passage from Baltimore 
to the river Lia. Plata, it is contended that her 
offence was deposited there, and that the 
court cannot connect h^r subsequent cruise 
with the ti-ansactions at Baltimore. If this 
were to be admitted in such a case as this, 
the laws for the preservation of our neuti-al- 
ity would be completely eluded, so far as their 
enforcement depends on tbe restitution of 
prizes made in violation of them. Vessels com- 
pletely fitted out in our ports for military 
operations need only sail to a belligerent port, 
and there, after obtaining a commission, go 
through the ceremony of discharging and re- 
enlistmg their crew, to become perfectly le- 
gitimate cruisers, purified from every taint 
contracted at the place where all their real 
force and capacity for annoyance were ac- 
quired. This would, indeed, be a fraudulent 
neutrality, disgraceful to our own government, 
and of which no nation would be the dupe. 
It is impossible for a moment to disguise the 
facts, that the arms and ammunition taken 
on board the Irresistible at Baltimore were 
taken for the purpose of being used on a 
cruise, and that the men there enlisted, 
though engaged in form as for a commercial 
voyage, were not so engaged in fact There 
was no commercial voyage, and no individual 
of the crew could believe that there was 
one. Although there might be no express 
stipulation to serve on board the Irresistible, 
after her reaching the La Plata and obtaining 
a commission, it must be completely under- 
stood that such was to have been the fact. 
For what other purpose could they have tm- 
dertaken this voyage? Everything they saw, 
everything that was done, spoke a language 
too plain to be misunderstood," The court af- 
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firmed the decree restoring the money, on the 
ground that it had been captured by a vessel 
which had violated our neutrality law. The 
court held that the Irresistible came within 
the prohibitions of that part of the third sec- 
tion of the neuti-ality act of June 5, 1794 
(1 Stat. 383), which makes it penal for any 
person, within any waters of the United 
States, to be knowingly concerned "in the 
furnishing, fitting out or arming of any ship 
or vessel with intent that such ship or vessel 
shall be employed in the service of any for- 
eign prince or state, to cruise or commit hos- 
tilities upon the subjects, citizens or proper- 
ty of another foreign prince or state with 
whom the United States are at peace." The 
court also referred to the fact that the neu- 
trality act of March 3, 1817 (3 Stat 370, § 1), 
adapts the previous laws to the actual situa- 
tion of the world, by adding to the words 
"of any foreign prince or state," in the third 
section of the act of 1794, the words "or of 
any colony, district, or people." The third 
section of the act of April 20, 1818, is in sub- 
stance the same with the first section of the 
act of 1817. The Meteor, although she did 
not have on beard of her, when seized, any 
cannon, smaii arms or ammunition, except 
the boxes of cannon-shot testified to by the 
witness Sease, was not, on the evidence, real- 
ly engaged any more in a commercial ad- 
venture, in taking out her clearance for Pana- 
ma, than was the Irresistible in her voyage to 
Buenos Ayres. The Meteor, although not 
completely fitted out for military operations, 
was a vessel of war, and not a vessel of com- 
merce. She had in no manner been altered 
from a vessel of war so as to fit her to be 
only a merchantman, and so as to unfit her to 
be a vessel of war. It needed only that she 
should reach a point beyond the jurisdiction 
of the United States, and there have her arma- 
ment and ammunition put on board of her 
to become an armed cruiser of the Chilian 
government against the government of Spaln. 
To permit a transaction of the kind shown by 
the proofs in this case to be consummated, 
would, in the language of Chief Justice Mar- 
shall, in the ease of The Gran Para [supra] 
be "a fraudulent neutrality." 

The case of Moodie v. The Alfred, 3 Dall. 
[3 U. S.] 307, decided by the supreme court at 
the August term, 17bt5, was pressed, upon the 
argument, by the counsel for the claimant, 
as sanctioning the freedom of commerce for 
which he contended. In that case, a British 
prize had been taken by a French privateer 
and sent into Charleston. The privateer had 
been built in New York, with the express 
view of being employed as a privateer against 
Great Britain, in ease there should be a war 
between the United States and Great Britain. 
Some of the equipments put upon her in New 
York were calculated for war, though they 
were frequently used for merchant ships. 
She was sent to Charleston, where she was 
sold to a French citizen. He carried her to a 
French island, where she was completely 



armed and equipped and furnished with a 
commission, and she afterwards sailed on a 
cruise, during which the prize in question was 
taken. It was contended, in that case, that 
the original construction or outfit of the pri- 
vateer was an original construction or outfit 
of a vessel for the purposes of war, and that 
therefore, the capture of the prize was illegal; 
but the court overruled this view. That case 
affords no countenance to the doctrine in sup- 
port of which its authority is adduced. The 
only fact appearing in the case bearing on the 
illegality of the transaction was, that the ves- 
sel was built in the United States, was fur- 
nished there with some warlike equipments, 
and was there sold to a French citizen. But 
the main ingredient was wanting of any fur- 
nishing, fitting out or arming of the vessel 
with intent that she should be employed in 
the service of France, to cruise or commit 
hostilities upon the subjects or property of 
Great Britain. She was built with the intent 
to cruise in the seivice of the United States 
against Great Britain in the contingency of 
a war between those two powers, and no cir- 
cumstance appears in connection with the 
sale of the vessel, except that she was sold in 
the United States to a French citizen. If it 
had been shown that she was purchased liy 
the French citizen with intent to employ her 
in the service of France to cruise against 
Great Britain, the case might have been a 
different one, and the decision might have 
been different; but the case as it stands fm*- 
nishes no support to the doeti-ines urged by 
the counsel for the claimant. Nor is there 
anything to be found in the decision of the 
supreme court in the case of U. S. v. Quincy, 
6 Pet. [31 U. S.] 445, which sanctions those 
doctrines. According to that decision, the 
question of intent is the main question under 
the neuti'ality law, and, as the court say, 
"all the latitude necessary for commercial 
purposes is given to our citizens, and they are 
resti-ained only from such acts as are cal- 
culated to involve the countiy in war." 

The sale of a fully armed vessel of war in 
the United States to a belligerent govern- 
ment, or to a subject or citizen of such gov- 
ernment, may be, as a naked act, lawful and 
■no offence against the law of nations or the 
statutory law of the United States; but, if 
such vessel passes virtually, and to all prac- 
tical intents and purposes, in the United 
States, into the control of the belligerent 
power, or of its subject or citizen, with the 
intent on the part of those concerned in put- 
ting the vessel under such control that she 
shall be employed in the sei-vice of the bel- 
ligerent power, to cruise or commit hostili- 
ties against the subjects, citizens or prop- 
erty of a power at war with such belligerent 
and at peace with the United States, the 
neuti-ality of the United States is compro- 
mised, and the neutrality law of the United 
States is violated. To say that, with sftch 
an intent proved in the sale of the vessel, 
nothing has been done in violation of the 
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tMrd section of tlie act of 181S, is to malie 
sueli section virtually a dead letter. Tlie 
■doctrine contended for would result in tliis,— 
tliat the building and arming of the vessel 
would be perfectly lawful, because, in build- 
ing and arming her, tbere was no intent to 
have ber unlawfully employed; and tbe sale 
would be perfectly lawful, although such in- 
tent existed at the time of the sale, because 
no such intent existed when she was built 
or armed; and no interference could be bad 
with her after the sale because, ns she was 
fully armed and equipped at the time of 
the sale, it would be unnecessary to do any- 
thing to her after the sale to enable her to 
■cruise or commit hostilities. This conse- 
quence would follow; not only in respect to 
a vessel fully armed, but in respect to one 
which had been merely attempted to be fit-, 
ted out and armed, and in respect to one 
which had been only partially fitted out and 
armed. The intent is, under the third sec- 
tion, the thing which marks the offence. If 
the prohibited intent does not exist, a citizen 
of the United States may not only sell a 
fully armed vessel in a port of the United 
States to a belligerent power, or to a subject 
or citizen of such power, but may also send 
a, fully armed vessel to a foreign port for 
salg as a purely commercial adventure. To 
say that the neutrality laws of the United 
States have never prohibited the sale of a 
vessel of war as an article of commerce is 
merely to say that they have not prohibited 
the fitting out and arming, or the attempt- 
ing to fit out and arm, or the furnishing or 
fitting out or arming, of a vessel within the 
limits of the United States, provided the un- 
lawful and prohibited intent did not exist 

The language of the act of 1818 is not 
ambiguous, and does not admit of any lati- 
tude of consti-uction, nor is there any pro- 
vision in any section of it conflicting with 
any provision in any other section of it. It 
is, therefore, unnecessary to look outside of 
the statute for any aid in arriving at the in- 
tention of the legislature in its enactment. 
"While it is the duty of the court, in inter- 
preting a statute, to effect the intention of 
the legislature, that intention must be 
searched for in the words which the legis- 
lature has employed to convey it. Where 
the language of an act is explicit, there is a 
great danger in departing from the words 
used to give to the law an effect which liiay 
be supposed to have been designed by the 
legislature. The Paulina's Cargo v- U. S., 
2 Cranch [6 U. S.] 52; Denn v. Reid, 10 Pet. 
[35 U. S.] 524. When, as in the present case, 
such intention is, in the face of the statute, 
not at all ambiguous, the court cannot look 
elsewhere than into the statute itself for any 
aid in interpreting it. These considerations 
dispose of any argument in favor of the in- 
terpretation nrged by the counsel for the 
claimant, drawn from a history of the neu- 
trality acts of the United States, and the 
condition of the foreign relations of the 
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United States, at the time of the enactment 
of the statute, and the political correspond- 
ence of the public authorities of the United 
States, and the discussions in congress pre- 
liminary^ to the passage of the act. 

The importance of this case, not merely in 
view of the pecuniary value of the vessel 
proceeded against, but also in respect to the 
principles of public law involved in it, has 
led the court to a more extended discussion 
of those principles than would otherwise 
have been necessary. The court, however, 
entertains no doubt as to the correctness of 
the doctrines of public law which it has ap- 
plied to the present case. Those doctrines 
are the result of the legislative, executive 
and judicial action of the public authorities 
and courts of the United States in a great 
variety of cases, and the court has nowhere 
found a more excellent summary of them 
than in Wheat. Int. Law (Sth Ed.) with notes 
by Dana, pp. 562, 563, note 215: "As to the 
preparing of vessels within our jurisdiction 
for subsequent hostile operations, the test 
we have applied has not been the extent and 
character of the preparations but the intent 
with which the particular acts are done. If 
any person does any act, or attempts to do 
any act, towards such preparation, with the 
intent that the vessel shall be employed in 
hostile operations he is guilty, without ref- 
erence to the completion of the preparations 
or the extent to which they may have gone, 
and although his attempt may have resulted 
in no definite progress towards the comple- 
tion of the preparations. The procuring of 
materials to be used, knowingly and with 
the intent, &c., is an offence. Accordingly, 
it is not necessary to show that the vessel 
was armed, or was in any way, or at any 
time, before or after the act charged, in a 
condition to commit acts of hostility." "Our 
i-ules do not interfere with bona fide commer- 
cial dealings in contraband war. An Ameri- 
can merchant may build and fully arm a ves- 
sel, and provide her with stores, and offer 
her for sale in our own market. If he does 
any acts, as an agent or seiTant of a belliger- 
ent, or in pursuance of an arrangement or 
understanding with a belligerent, that she 
shall be employed in hostilities when sold, 
he is guilty. He may, without violating our 
law, send out such a vessel, so equipped, un- 
der the flag and papei-s of his own country, 
with no more force of crew than is suitable 
for navigation, with no right to resist search 
or seizure, and to take the chances of cap- 
ture as contr.iband merchandise, of block- 
ade, and of a market in a belligerent port. 
In such case, the extent and character of 
the equipments is as immaterial as in the 
other class of eases. The intent is all. The 
act is open to great suspicions and abuse, 
and the line may often be scarcely traceable; 
yet the principle is clear enough. Is the in- 
tent one to prepare an article of contraband 
merchandise, to be sent to the market of a 
belligerent, subject to the chances of cap- 
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ture axid of the market? Or, on the other 
hand, is it to fit out a vessel which shall 
leave our port to cruise, immediately or ulti- 
mately against the commerce of a friendly 
nation? The latter we are boun^ to pre- 
vent The former the belligerent must pre- 
vent" The evidence in the present case 
leaves no rational doubt that what was done 
here in respect to the Meteor, was done with 
the intent that she should be employed in 
hostile operations in favor of Chile against 
Spain, and that what was done by her own- 
ers towards despatching her from the United 
States was done in pursuance of an arrange- 
ment with the authorized agents of Chile for 
her sale to that government and for her em- 
ployment in hostilities against Spain, and 
that the case is not one of a bona fide com- 
mercial dealing in contraband of war. 

With these views, there must be a decree 
condemning and forfeiting the property un- 
der seizure, in accordance with the prayer of 
the libel. 

[The case was taken, on appeal, to the circuit 
court where a decree was entered reversing this 
court and dismissing the libel. Case No. 15,- 
760.] 

[The following note is reprinted from 3 Am. 
Law Rev. 234.] 

NOTE. On the 23d January, 1866, the steam- 
ship Meteor, lying at her wharf in New York, 
was seized by the United States marshal, by 
virtue of a warrant filed by the United States 
district attorney, in the district court for the 
Southern district of New York. The libel 
charged that the Meteor had, within the juris- 
diction of the court, been furnished and fitted 
out, or attempted to be fitted out, by persons to 
the district attorney unknown, with tiie knowl- 
edge and intent that she should be employed in 
the service of the government of Chili, to cruise 
and commit hostilities against the subjects and 
property of the government of Spain (with which 
power we were then at peace), contrary to the 
third section of the act of congress, approved 
April 20, 1818, commonly called the "Neutrality 
Act." 

On the 14th March following, Mr. Evarts, of 
coxinsel for the owners moved to have the vessel 
appraised and released to them on bond, ac- 
cording to the customs in causes in admiralty on 
the instance side of the court. He supported 
his motion on the ground, that it was matter of 
ordinary right in such causes. He adduced the 
analogy in the practice under the slave trade 
act, and the piracy act; and urged that a privi- 
lege never withheld from the nefarious traf- 
fickers in human beings ought not, certainly, to 
be refused to men of the well-known high stand- 
ing and integrity of the owners of this vessel, con- 
structed, as she has been, upon the most patri- 
otic motives. The district attorney, in reply, 
argued that the neutrality act was a complete 
■n'hole in itself, which in some cases directly au- 
thorized bonding, and in others by a necessary 
implication withheld the privilege. He suggest- 
ed that to bond the vessel was simply to set her 
free at once to depart upon her illegal cruise. 
He further insisted that even if the coui-t had 
power to bond the ship, it was, at least, a matter 
of judicial discretion; and as a consideration, 
which in this view would be "fatal to the mo- 
tion," he read and "made part of his argument" 
certain letters from the state department, em- 
bodying "instructions" to himself. Probably no 
error can be committed in construing the con- 
tents of these letters as the district attorney 
himself construed them; that is to say, as im- 
perative exhortations to use all the machinery 
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of the law for the purpose of securing the for- 
feiture of this vessel. In the same connection, 
he argued strenuously, as a fact which "ought to 
have some bearing on the question now before 
the court," that an application had been made to 
the state department to release the vessel, and 
been refused. This matter and the "instruc- 
tions" of the letter were dwelt upon at length 
and emphatically; and thus, at this early stage 
in the proceedings, the government counsel, with 
a faint deprecation, took the ground, which 
they afterwards deliberately and distinctlv as- 
sumed, that the whole was an affair of state, 
rather than a question of law, and that the judge 
was for the purposes of this cause, not so much 
a judicial magistrate as a political subaltern. 

Mr. Evarts replied. He said that the court had 
no precautionary power which could be exerted 
to prevent any further offence by the vessel; 
that such power, in an ample degree, was lodged 
with the executive. That the bonding was a 
matter of obhgation. not of discretion; but, if 
it should be held matter of discretion, he stated 
facts which he thought should induce the court 
to Krant his motion. In reference to the appli- 
cation stated to have been made to the state 
department, he explained that it was only an ap- 
plication for the entire discontinuance of the 
suit and absolute release of the vessel, grounded 
on the belief of the owners that the government 
"in plain view of the rights and purposes of the 
owners, -could not seriously intend to make it 
a matter of judicial inquiiy;" that the request 
was properly preferred to the executive, within 
whose province lay the duty of deliberation and 
the power of control as to whether the suit 
should go on or be discontinued; that the own- 
ers had never "asked the government, by any 
intimation of its wishes, to affect the court's di- 
rection and conduct of questions arising in the 
prosecution;" that if the prosecuting attonievs 
insisted upon having the secretary of state and 
the president "heard on questions touching the 
due administration of justice, except by argu- 
ment and in methods for which the law provided," 
then they "introduced an impropriety into the 
administration of justice," not justified bv the 
secretary's letter, and which the "judiciary of the 
United States would not submit to tolerate for 
a single moment." 

On the 23d March, the opinion of the court 
was rendered, refusing the motion. The position 
taken was, that the statute itself was conclusive 
to the effect that "the vessel, while held under 
seizure by process in favor of the United States 
for the violation of that statute, cannot be dis- 
charged on bail by order of a judge of the United 
States under the authority of the common rules 
and practice of this court" . . . That the 
"clear purport and intent" of the statute was 
that "the vessel [should] herself be detained, 
so that the forfeiture, which is the penalty, &c., 
may be forced against her specificallv in case 
of condemnation." The court thus decided that 
it had not the power to bond the vessel at this 
time when she had in her favor the legal pre- 
sumption of innocence. Soon afterwards the 
trial upon the merits was had, and the court pro- 
nounced a decree of condemnation. Thereupon 
the vessel became tainted with guilt, and the 
necessity of enforcing the forfeiture "against 
her specifically" seemed then to be in a fair way 
to be executed. But just at this juncture the 
judge reversed his former dedsion, and the de- 
cree of condemnation was promptly followed by 
an order that the Meteor should be appraised 
and bonded, if her owners so wished. It was ac- 
cordingly done, and she was released. No opin- 
ion was delivered, either at the time or after- 
wards; no reasons or explanation were vouch- 
safed for this astonishing contradictorv action. 
The record simply remains thus: On 23d March, 
the court had no legal power to bond the ves- 
sel which was then presumably innocent; on 
20th July, it bonded her after she had been ad- 
judged guilty. We of the outside are remitted 
to our own cleverness to account for these 
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strange series of incongruous acts. No new law, 
no new legislation, occurring between March 
23d and July 20th, aids us. 

To take up again the thread of the history 
of the case, we will go back to the 28th March. 
On this day the trial of the case began. The ves- 
sel was then still m the custody of the United 
States marshal. The substance of the evidence 
adduced by the government was briefly as fol- 
lows: The Meteor was a swift seagoing steam- 
ship; she was built by a number of public- 
spirited citizens, with the intention of offering 
her to the United States government, for the 
purpose of pursuing and destroying the Ala- 
bama; to this end she was capable of carrying a 
moderate armament; but her chief merit lay in 
her speed, to which every other consideration 
had been made subordinate. Before she was 
finished, the need for such vessels had ceased. 
She had since heen used by government as a 
transport ship for troops, and afterwards had 
been employed as a freighting vessel, in the mer- 
chant service, between home ports. Originally 
two Parrot guns had been placed on board her, 
which had been subsequently removed; and 
beyond this, she had received no warlike equiiH 
ment whatsoever. She had on board 750 tons 
of coal, being about 12 tons per day for the 
shortest voyage to Panama, and provisions for 
sis months, a portion of which were marked 
"reserved stores." She was for sale for several 
months. There was war between Spain and 
Chili, pending which a certain accredited agent 
of Ohili, in New York, wished to buy stanch 
seagoing steamers; the Meteor, among others, 
attracted his attention (though through no act 
of her owners), and suited his purpose. Three 
"adventurers," of that nondescript hand-to- 
mouth occupation which furnishes a mysterious 
livelihood to so many inhabitants of large cities, 
sought to get a handsome commission, by bring- 
ing about a sale of the Meteor to this Chilian 
agent. One of these men was an army and 
navy claim agent, interested in petroleum and 
mining stocks; the other sometimes "speculated 
in oil stocks," and had been a "bounty broker." 
For want of ready money, their efforts ended 
only in egregious failure, as they themselves 
very freely acknowledged. The owners, the 
Messrs. Forbes, were ready and willing to sell 
the vessel to this Chilian agent; but she was to 
be sold and delivered in precisely the condition 
in which she was then lying at the wharf, for the 
full price in cash down. This money could not 
be thus raised. The whole plan, for this reason, 
fell through; and the neeotiations conclusively 
ceased. The vessel, with the coal and pro- 
visions before named, was cleared or about to 
clear for Panama, when she was seized under 
the libel. The informer was one of the three 
dissappointed adventurers. The evidence was 
explicit to the effect that in the negotiations with 
the Messrs. Forbes, nothing was for a moment 
contemplated, save an outright sale of the vessel 
as she lay for cash down in full. It was further 
explicit and consistent, to the effect that the ne- 
gotiations concerning the sale were understood 
by all parties to have been finally and totally 
abandoned, without having accomplished any 
thing, a long time before the seizure. The only 
connection between the three middle-men, or 
"runners" as they were called on the trial, and 
the owners of the vessel, consisted in two or 
three visits of inquiry made by the middle-men, 
to a shipbrokef, who communicated the offers 
made to him for the ship to the New York agent 
of the owners, and who received authority from 
him to sell her upon the terms above stated. 

To breathe into these historical facts, in them- 
selves apparently innocent, a guilty life, the dis- 
trict attorney and his associate counsel relied 
upoi testimony which they were permitted to 
introduce contrary to the strict rules of law; be- 
cause, as they frankly stated, unless this permis- 
sion was accorded to them, they should be quite 
unable to make out their case. The evidence 
which was admitted through the door of this 
cogent necessity was as follows: One witness 



testified that a man who looked very like a steve- 
dore, but who might, nevertheless, have been 
some other species of laborer, told him that the 
ship was going to Ohili. The same witness was 
allowed to add that "stevedores were apt to 
know" the destination of vessels. One Conkling, 
the man who had stated himself to be an "oil 
speculator^' and "bounty broker," was even per- 
mitted to state that one man had said to another 
man, that "he believed" the arrangement for the 
sale of the vessel had been completed by a third 
individual. It was further shown, that when the 
vessel was seized, with her steam up. Captain 
R. B. Forbes was on board; that he said he was 
sorry to lose his trip down the Narrows; called 
for his carpet bag, received from the errand boy 
a small black hand-bag, and went ashore; that 
afterward, as he was crossing on the ferry boat, 
he encountered a seafaring man. This man was 
placed on the stand, and stated substantially, 
that when he met Mr. Forbes, he "wanted to 
talk;" that he had himself been actively urging 
some of the third parties to put him in command 
of the ship, if they should succeed in buying her, 
and that he was disappointed at the non-success 
of his demands. In other words, this "captain" 
was an American citizen, who had been disap- 
pointed in the laudable design of becoming a 
Chilian privateersman. In a loud tone the "cap- 
tain" said to Mr. Forbes, that he thought the 
Meteor was going to Chili; Mr. Forbes said she 
was bound or cleared for Panama; the other re- 
sponded, that if she had gone to Chili, he had 
supposed that he should have gone in com- 
mand of her. The folly of this speech, which, 
however harmless for others, might have been 
damaging to the speaker, was rebuked by Mr. 
Forbes, with the admonition that the captain 
had better not make such remarks in so high a 
tone. Further, it was stated that Captain Kem- 
ble, in command of the Meteor when she was 
seized, and previously, had been heard to say 
that if she was sold, he should take her out to 
Panama and there deliver her over to a "fight- 
ing captain." Besides this, the tale of the 
fiasco of the three 'disappointed adventurers was 
narrated in full. In the coiirse of the narration, 
hearsay testimony was introduced by wholesale, 
when the very witnesses who could have given 
it at first-hand were sitting in the court-room. 
Neitiier was any link established between this 
story, whidi was a thing of the past, that had 
found its death and burial in empty words and 
nothing more, and the subsequent condition and 
history of the vessel. On this ground, the de- 
fendants' counsel took exception to the admis- 
sion of that part, even, which was not hearsay; 
objecting that it related wholly to a separate, 
distinct^ and completed transaction, having no 
bearing upon or connection with any fact that 
could be proved, or had been offered, or attempt- 
to be proved, against the vessel under the libel. 
Upon this evidence the government rested 
its case. Mr. Evarts then rose and stated that 
it was not his intention to introduce any testi- 
mony, inasmuch as he was fully satisfied with 
that given by the witnesses called by the govern- 
ment. We do not propose to dwell upon the ar- 
guments at any great length. The ground as- 
sumed by the government counsel was double: 
they urged that under the law as it stood, the 
facts warranted a decree of forfeiture. The 
strongest point which they made in this branch 
of their argument ought, perhaps, to be briefly 
suggested, for it was so subtle and ingenious, 
though withal so weighty and pregnant, that it 
might escape the at^^ention of the reader, and 
fail to meet that consideration which it deserves, 
and which Judge Betts awarded to it. As oaks 
from acorn grow, so this theory in all its com- 
pleteness sprouted from the little piratical-hued 
carpet bag of contents unknown, or at least un- 
proved. It was suggested that this bag con- 
tained the muniments of title of the ship; that 
Mr. Forbes was going with her outside of Sandy 
Hook; that there he was going to make formal 
delivery of her, with all the legal documents, to 
certain agents of the Chilian government, who 
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were to tiirn up from somewhere and be outside 
Sandy Hook; that when Mr. Forbes would 
return, and from some source not known, or at 
least not named by the government, an arma- 
ment would be put on board the vessel; that 
she would then hoist the Chilian flag and begin 
her career of destruction. The whole story had 
the incontrovertible force of being a physical 
possibility. If true, it would certainly have 
plunged the owners deep into a guilty collusion 
with a belligerent purchaser. While the in- 
genuity of the conception challenges admira- 
tion, the question, whether or not this elaborate 
plan, with all its minute details, could be consid- 
ered as reasonably proved to the conviction of an 
ordinary mind, by the appearance of the carpet 
bag. with its peculiar traits of size and color, is 
a matter on which each of our readers must 
make up his own mind. Whatever each one 
may decide, none will fail to draw the obvious 
moral against carrying small black hand-bags. 

The second ground of the government coun- 
sel was purely diplomatic. In this branch of 
their argument, they urged, that, if the law had 
been previously against them, yet the necessities 
of the nation now required that this law should 
be changed; Referring directly to the Anglo- 
rebel cruisers, they said that "public reasons" 
demanded "an interpretation" of the act, such 
as would make their case good. The leading 
case on the subject is that of the Santissima 
Trinidad. The famous ruling of Judge Story, 
in his opinion delivered in that case, has al- 
ways since been assumed by judges, lawyers, 
and publicists as laying down what had before 
been supposed to be the sound law in such mat- 
ters, and what could never, after the publication 
of that opinion, be doubted. This obstacle it 
was thought more advisable to crush beneath tlie 
juggernaut car of the state department, than 
to seek to undermine or circumvent by legal 
subtlety. The language used in discussing it 
was as follows: "If the supreme court main- 
tains the broad dictum of the Santissima Trini- 
dad, after the late positive utterances of the 
department of state on that very point, there 
will be a conflict of opinion between the execu- 
tive and judicial departments of the government, 
on a matter of international law, not at all 
creditable to the United States, which, since its 
peremptory demand on England for indemnity 
for losses occasioned by Anglo-rebel cruisers, 
cannot well change its attitude." 

From this pregnant text issued a long, urgent, 
elaborate, politico-diplomatic argument, cram- 
med full of the various phases of the Alabama 
discussion, and the present position and real or 
supposed needs and wishes of the secretary con- 
cerning the same. In speaking thus of these dip- 
lomatic features of this trial, we are advancing no 
novel views. Severe animadversions upon them 
have been reiterated again and again in other 
quarters. But we do not wish to be understood 
as undertaking to utter such animadversions. 
Neither do we wish to be understood as making 
any unreasonable imputation against the motives 
of either the counsel or the judge. There can 
be no question that they were actuated solely by 
a regard to what they supposed to be the public 
good. They conceived that they had the best 
authority for believing that the condemnation 
of the vessel would be a national advantage, that 
. it could almost be called a national necessity, in 
view of the great aid which this condemnation 
would furnish in the negotiations with England. 
Their patriotic anxiety probably blinded their 
eyes to the obvious impropriety of introducing 
such arguments as those which we have nar- 
rated above, into legal proceedings which could 
properly deal only with the facts in evidence and 
the law bearing upon them. But it would seem 
to be shown by the history of this case that the 
question, whether or not it is justifiable to seek 
to change the established interpretation of a stat- 
ute, and to overrule decisions, on the ground of 
public utility, is one of legal ethics on which 
honorable members of the profession are able to 
differ. 



When the case came upon appeal before Mr. 
Justice Nelson, it was for the first time stripped 
of such foreign accompaniments, and was tried 
by that eminent judge upon the sole basis of its 
legal merits. It is at this stage that the case be- 
comes very valuable to the profession. Judge 
Nelson is probably the first authority in the 
land upon questions of marine and commercial 
law. His rulings in this case were dear and de- 
cisive, and were given without any expression of 
doubt. It was a piece of great good fortune that 
the_ cause fell within his circuit. The evidence 
which we have above commented upon as hear- 
say, and a part of which we have narrated, had 
been admitted by Judge Betts on the ground 
that it was the testimony of some of several 
co-conspirators against others. Judge Nelson 
disposed of it briefly in the statement, that "the 
principle that Judge Betts lays down is all 
right; but it does not cover the evidence that 
was allowed." Referring to the evidence of 
Conkliug, above stated, he suggested, with a cer- 
tain satirical humor, that "if you want to prove 
what a person has said, you cannot prove it 
by one man saying that another said he had said 
it" 

On the matter of the sufficiency of the proof 
offered. Judge Nelson stated that he regarded it 
as absolutely indispensable for the government 
to show^ some outfit of a warlike nature; some 
furnishing which had prepared, or aided in pro- 
paring, the vessel for belligerent use. Coal and 
provisions, to the amount which she was shown 
to have had on board, he did not consider as con- 
stituting such a furnishing or fitting out as was 
contemplated by the use of these phrases in 
the act. If a simple sale was legal, he said, and 
that it was so admitted by the government 
counsel, then fuel and provisions were a neces- 
sary concomitant to enable the vessel to leave 
the port The naked right of sale, unless it in- 
cluded these indispensable privileges, was an ut- 
ter nullity. It was ex necessitate rei that if she 
could be legally sold, she could be legally deliv- 
ered, and if coal and provisions were requisite to 
make delivery possible, they could be legally 
placed on board her. The judge said, "These 
owners had a right to sell the ship, and the 
government must make out that she has boon 
fitted and equipped for a military or naval expe- 
dition ... It must be an arming or fitting 
out for war pumoses ... I do not see any 
evidence of that fitting out ... I agree that 
if the agents of a hostile government should 
make a contract to bui'd a ship for service in 
war, then suspicion would commence in the 
origin of the contract, and very slight circumstan- 
ces might go to make out the purpose and the in- 
tent. But this vessel was built as a war ves- 
sel for our own government. Being no longer 
required for that use the owners had a right to 
sell her; and therefore, having that right, the 
mere fact that stores were put on board of her, 
that were necessary to convey and transfer her 
abroad to the parties to whom she was sold, 
forms no ground of suspicion at all; because 
the right to sell carried with it the right to put 
on board these provisions and stores. In order 
to make out that there was a hostile purpose in- 
tended, as an expedition against a country with 
which we were at peace, in violation of this law, 
you must show there was some fitting out, in the 
military or naval sense, with intent to commit 
this hostile act against a governipent with which 
we were at peace ... I do not see that you 
have made out anything. No munitions of war 
on board and no evidence that any were to be 
put on board . . . There was nothing illegal 
in the furnishing of stores and supplies,~noth- 
ing in the act to forbid it You must connect 
this with the military or naval expedition, which 
you have not done ... I cannot decide this 
case on conjecture or suspicion ... I have 
been waiting for you to show any naval equip- 
ment, either in fact or intention." The judce 
proceeded to sny, that, since the prosecuting 
counsel acknowledged that the vessel might be 
legally sold to the Chilian government, he 
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thought, with their evidence, "they might as well 
give up their case." The want of any proof 
even that there had been a sale, the judge stat- 
ed, was one of his "troubles in the case. It 
was his own impression, from the evidence, that 
there had been no sale; an opinion, which later 
in the progress of the cause, he stated decisively. 
But at anv rate, he said, it was a "transparent 
fact that there was "no evidence of fitting out 
within the sense of the act." 

Much extraneous matter having been thus 
cleared away, the judge came to the considera- 
tion of the important point of the intent. He 
said, "I think the only question in the case is 
one of intent." He considered that the vessel 
had undoubtedly been funiished with stores and 
fuel by the owners, with the intent to carry her 
to Panama, and there or elsewhere, to sell her 
"to the Chilian government, if they could, or 
anvbody else; knowing, if they sold her to the 
Chilian government, that she would be employ- 
ed in the war between Chili and Spain." If 
this knowledge of the result to be expected upon 
the fulfilment of a contingency, was a breach of 
the act the government had made out its ease. 
Judge Betts had declared that it was so. In 
other words, he had declared that a knowledge 
of the use to which she would be put was equiv- 
alent to, and identical with, an intent that she 
should be put to that use, as the phrase "intent" 
was to be construed in the act That is to say: 
A sale is legal; but if the seller knows that the 
thing sold will be used for the purpose for which 
it is made, and to which it is adapted, the sale 
is illegal. The reductio ad absurdum is evi- 
dent. It was well put by Judge Nelson: "I 
cannot imagine a sale to a government at war 
that can be upheld upon that doctrine; because, 
while as a mere commerdal transaction the sale 
of a war vessel is conceded to be legal, yet if 
you connect with it that the vessel is known to 
be used by the belligerent against his enemy, 
then it is illegal. That I understand to be the 
doctrine of Judge Betts. I do not see, there- 
fore, but that he virtually annuls the right to 
sell." This point is, doubtless, the most im- 
portant in the ease. It is the point of diver- 
gence between the case of the Meteor and the 
cases of the rebel cruisers. It is the distinction 
which leaves the former innocent, and makes 
the latter guilty- The correctness of Judge 
Nelson's views seems obvious almost to the de- 
gree of an axiom. To say that a man may sell 
a knife, but that he shall not do so it he knows 
that it will be used to cut with, is an imbecility. 
Yet the legality of simple sales of war vessels to 
a belligerent, is a privilege which congress has 
insisted upon preserving to all American citizens. 
The history of the legislation on the subject is 
at once instructive and conclusive. The first 
neutrality act was passed in 1794. The case of 
The Mermaid [Case No. 1,897] and the case of 
Moodie v. The Alfred, 3 Dall. [3 U. S.] 307, 
which was probably the same case under a dif- 
ferent name, decided that under this act a sale 
of a war vessel to a belligerent was legal. The 
further legislation in 1797, subsequent to both 
these decisions, made no change in the act in 
this respect. In 1816, during the long war be- 
tween Spain and her South American colonies, 
the Spanish minister to this country was anxious 
to have the sale of war vessels wholly prohibit- 
ed. President Jladison consulted Attorney 
General Rush, concerning the force of the exist- 
ing law. In the opinion which Mr. Rush re- 
turned, he said: "I am aware of no law of the 
tJnited States that can prevent a merchant or 
ship owner selling his vessel and cargo (should 
the latter even consist of warlike stores) to a 
citizen or inhabitant of Buenos Ayres or any 
part of South America, nor will it, do I think, 
make anv difference whether such sale be made 
directly, 'in a port of the United States, with im- 
mediate transfer ai.d possession thereupon; or 
under a contract entered into here with delivery 
to take place in a port of South America." 1 
Op. Atty. Gen. p. 190 (July 27, 1816). There- 
upon the president called the attention of con- 
gress to the subject, that they might, if they 
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thought expedient, legislate afresh in the mat- 
ter. The debates which followed were long, 
warm, and animated. There can be no ques- 
tion but that the matter was thoroughly dis- 
cussed, and the conclusion was the deliberate 
judgment of congress upon the policy which it 
behooved the United States to maintain. The 
history of the debate is important. A bill was 
introduced, entitled "A bill to prevent citizens 
of the United States from selling vessels of war 
to the citizens or subjects of any foreign power, 
and more effectually to prevent the arming and 
equipping vessels of war in the United States, 
intended to be used against nations in amity 
with the United States." The first section of 
this bill enacted, "that if any citizen. of the 
United States shall, within the limits of the 
same, fit oui^ &c., any private ship or vessel of 
war, to sell the said vessel or contract for the 
sale of the said vessel, to be delivered in the 
United States or elsewhere, to the purchaser 
with intent or previous knowledge, that the said 
vessel shall or will be employed to cruise or com- 
mit hostilities, &c.; such person so offending 
shall, on conviction thereof, be adjudged guilty, 
&c." This bill emerged from the hands of our 
national legislators so wonderfully shorn of its 
important features as to be scarcely recogniza- 
ble. Congress did not propose to take away, or 
in any degree to trammel, the full right, as it 
then existed, of dealing in vessels of war. So 
the phrases about "selling vessels of war" dis- 
appeared equally from the title and the body of 
the act which was finally passed in 1817. Nei- 
ther did it escape lie keenness of the states- 
men who were engaged in the discussion, that 
this right of sale would be, as Judge Nelson said, 
a "mere nullity," if the "previous knowledge" 
of the seller that the vessel "will be employed" 
to cruise, &c., were allowed to remain a part of 
the law. They were resolved to retain the right 
of sale as a practical right. So when they 
struck out the words which forbade a sale, they 
also struck out these words about "knowledge" 
which would otherwise have been potent wholly 
to frustrate an essential object of the legisla- 
tion. The codification in the following year, 
1818, constituting the present law, left this mat- 
ter unchanged. In 1822, the whole subject be- 
ing 'still freshly remembered, Judge Story de- 
livered the famous opinion in the case of The 
Santissima Trinidad, 7 "Wheat. [20 U. S.] 283. 
This sustained the legality of sales of war ves- 
sels to one of two belligerents, with the other 
of whom we were at peace. This has ever 
since been considered the leading case on the 
subject. Ten years later, in 1832, it was fol- 
lowed and affirmed in U. S. v. Quincy, 6 Pet. 
£31 U. S.] 445. Since then, there has been no 
adjudication until this Meteor Case arose. 

In comparing the case of the Meteor with, 
those of we Anglo-Confederate cruisers in con- 
nection with this principle that a naked sale is 
legal if unaccompanied with circumstances show- 
ing an illegal intent, we must again seek for a 
clear exposition of the law, in a quotation from 
Judge Nelson. He said, "It is impossible to 
say that these owners of the Meteor took any 
interest in co-operating with or aiding the Chil- 
ian government in war with Spain, or are con- 
nected with that idea." Also, we would refer 
again to his remark previously quoted, that if 
a vessel were built under a contract made with 
the agents of a belligerent government, then 
suspicion would rest upon her froni the very 
inception. In these words of the learned jus- 
tice, the whole distinction lies as in a nut- 
shell. Precisely those essential circumstances 
indicative of an illegal intent which were ab- 
sent in the case of the Meteor, were notorious- 
ly present in the cases of the rebel cruisers. 
Some, at least, of these, were built by a con- 
tract, with agents of the Confederate govern- 
ment, and according to spedfications furnished 
by these agents. The English builders, owners, 
and sellers of all of them certainly "took an 
interest in co-operating with and aiding" the 
rebels "in war with" our government, and were 
"connected with that idea." It was by their 
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aid, or rather by their sole action, that the arma- 
ment and munitions of war, the stores and sup- 
plies, were placed on board, and the crews were 
enlisted and shipped. It is on these very facts 
that we base our demands. The Alexandra 
was built in pursuance of a contract with, and 
according to directions furnished by, Confeder- 
ate agents. The Alabama sailed from Liver- 
pool to a small port near Holyhead; there took 
in a part of her fighting crew, which had been 
enlisted in Liverpool; thence sailed to the 
Azores, and there took in her armament, which 
was brought to her by two vessels from Liver- 
pool. The Georgia, or Japan, sailed from 
Greenock, to a small French port in the chan- 
nel, whither her armament, officers, and crew 
were brought out to her from Liverpool. The 
Shenandoah, or Sea King, sailed from London 
to Funehal, and there received her armament 
and crew from a steamer which brought them to 
her from Liverpool; sailing from that port at 
the same time that she sailed from London. It 
seems hardly necessary to point out the particu- 
lars in which the fac*^s in all these cases tran- 
scend the facts in the Meteor Case. In each 
one of them, the guilty intent is clear. In no 
one of them did the transaction bear any re- 
semblance to a simple matter of outright bar- 
gain and sale. There was "co-operation," — ac- 
tive, essential, and important "co-operation" and 
"aid,"— furnished by the sellers to the buyers, 
up to the very moment when these vessels were 
completed fighting ships of the Confederate 
"navy." The English parties intended to do, 
and actually did, more than merely dispose of 
ships_ for cash, after the fashion of the ordinary 
and innocent sale which was at one time pro- 
jected by the owners of the Meteor; but which 
Judge Nelson found that they failed to accom- 
plish. The English vendors lent active, effi- 
cient, and indispensable assistance to the rebel 
vendees, up to the very point of cruising in the 
vessels themselves. They only stopped short of 
becoming actual combatants. They were part- 
ners in the proceeding up to the very moment 
when the vessels began to bum and destroy. 
They took the active part in all the previous 
undertakings. They built the ships by contract 
and under directions; they made the arrange- 
ments for their departure, and for the simultane- 
ous departure and safe transportation and sure 
transfer of the munitions and crew, upon receipt 
of which the vessels were at once in fighting 
trim. If these circumstances do not constitute 
proof of an "intent" such as that designated in 
the statute, then the United States has no case 
against England; and if they do not show an 
intent utterly different from an intent to sell 
outright for cash a wholly unequipped ship, long 
since built for most honorable purposes, and 
there to drop all connection with her, then there 
is no precision or intelligibility in language. 

"We have forborne to criticise the opinion ren- 
dered by Judge Betts, because we have not in- 
tended so much to criticise as to narrate. But 
it is a suggestive fact, that at the trial before 
Judge Welson, the district attorney put it in as 
his brief in the case, because, as he said, it "puts 
it in a better manner than I can do." Judge 
Nelson simply rendered a short decree reversing 
that of Judge Betts, on the ground that tlie evi- 
dence did not sustain the allegations of the li- 
bel. The government gave notice of their in- 
tention to appeal to the supreme court of the 
United States, but have since withdrawn their 
appeal. So the case is closed with the decree 
of Judge Nelson. Under these circumstances it 
is to be regretted that his honor did not see fit 
to write an elaborate opinion discussing both 
the law and the facts in the ease, which must 
have been of very great value, by reason of 
the pecuhar fitness of Mr. Justice Nelson to ad- 
judicate in causes of this nature. The quota- 
tions which we have made, are from his rulings 
at the hearing before him, and are, of course, 
much less elaborate than could have been ex- 
pected in an opinion. 
Judge Betts suggested a melancholy consola- 



tion for the owners, when he refused to bond 
the vessel. He said, in case of acquittal, con- 
gress might see fit to compensate them for their 
injuries and losses unjustly incurred. It is not 
a cheerful prospect for men who have lost mon- 
ey enough to ruin a prosperous merchant, to 
be remitted to the uncertain success, and the 
certain vexation, labor, expense and delay, at- 
tendant upon the effort to secure reimburse- 
ment by a private bill in congress. A rich man 
might well be utterly ruined if his vessel is to 
be kept rotting at the wharf, while his case is 
slowly passing through the many stages of liti- 
gation which precede the final judgment The 
power of the informer to levy black-mail in such 
a case is enormous, and wholly disproportioned 
11 t'l^PO^^'er which it has been deemed safe to 
allow him in any other class of government pros- 
ecutions. We should incline, as a question of 
law, to consider the argument of Mr. Evarts as 
conclusive to the effect that bonding is. at least, 
a matter of discretion, if not of obligation. But 
the point is a doubtful one and the first action 
of Judge Betts certainly affords a precedent for 
holding that bonding is not even permissible. 
Ihese facts seem to suggest the advisability of 
some supplementary legislation which should 
phice this important matter upon a certain and 
a Dust ground. It would be easy to declare that 
bonding shall be either obligatorv or discretion- 
ary, as shall seem good. Also, it would seem 
quite worthy of a fatherly government to pro- 
vide some better means than the alarming pros- 
pect of an anpeal to congress for reimbursing a 
citizen whom the law declares innocent, and who 
has. in the course of the litigation which has led 
to this conclusion, lost, it may be, some hundred.s 
of thousands of dollars. The hardship in these 
cases is not only vastly greater in degree, but 
It is entirely different in kind, from the hard- 
ship suffered in ordinary cases of governmental 
pioseeution of men, finally found innocent' and 
seems to admit and to demand some recognized 
method of restitution, at least, for the injurv in- 
flicted upon their property. Such restitution 
would still leave them, like other men acquitted 
m government suits, to bear their own costs of 
court and counsel fees; a rule which is equally 
unjust and universal, and which it would be 

^200,000 or §300,000, had grown so unseaworthv 
*^?* 'U.^*^^^'^^^^® ^^ t^e trial, she was worth 
only $50,000 or $^,000, her innocent owner 
ought certainly to have a surer and an easier 
remedy than the privilege of lobbying a private 
bill through congress. 
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Co^,IS10N — StEAMEU and ScHOONBK — COUHSES 

Slightly Ckossisg— Chaxge ix Extuemis. 
1. The schooner C. was in Long Island Sound, 
heading west, with the wind east, and sailing 
wmg and wing, with light? properly set and 
burning. The night was dark, but without fog 
or haze- The steamer M. was heading east 
three quarters south, going 8 or 10 miles an 
hour. The green light of the schooner was seen 
from half a point to a point on the steamer's 
starboard bow. The steamer ran on till the 
schooner was about 300 yards off, when her 
wheel was starboarded, and her head was swung 
to port about a point and a half, and she was 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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steadied on a course east by north half north. 
The schooner's green light suddenly became in- 
visible, and the vessels came together, the steam- 
er strilting the sdiooner on her port side, about 
amidships. The engine of the steamer was stop- 
ped and backed as soon as the green light be- 
came invisible. Held, that, if the disappearance 
of the green light had been caused by the schoon- 
er's having changed her course, under those cir- 
cumstances, such <ibange would not have been 
a fault on the part of the schooner. 

2. On the evidence, she did not change her 
course, and the disappearance of the green light 
was caused by the steamer's crossing the line of 
direction of the schooner. 

3. The steamer should have starboarded ear- 
lier or not at all. She was solely in fault. 

In. admiralty. 

E. H. Owen and R. D. Benedict, for libel- 
lants. 
J. H. Clioate, for claimants. 

BLATCHFORD, District Judge. This libel 
is filed by the owners of the schooner Cos- 
mos, which was smik and totally lost, with 
a cargo of lime in. bari'els, being carried on 
freight by her from Rockland, Maine, to the 
city of New Tort, through a collision which 
took place between her and the steamer Metis, 
between 1 and 2 o'clock, a. ml, on the- 4th of 
September, 1S68. The collision occurred in 
Long Island Sound, off Plum Island. The 
Metis was a screw steamer, bound from New 
York to Providence. The wind was about 
due east, and blowing an eight knot breeze, 
at which rate the schooner was going about 
dead before the wind. The night was dark, 
but without fog or haze, and a vessel could, 
irrespective of her lights, be seen at the dis- 
tance of at least half a mile. The schooner 
had set, her mainsail, foresail, jib, flying jib 
and main gaff-topsail, and was heading west 

The answer of the Metis, recognizing her 
duty to keep out of the way of the schooner, 
sets up, that the Metis was on her course, 
heading nearly due east; that those in charge, 
of her discovered the schooner at a distance 
of about three quarters of a mile, bearing 
about a point off the starboard bow of the 
Metis; that only the green light of the 
schooner was seen; that this indicated that 
the schooner was on a coiu:se to the south- 
ward of the Metis; that no red light of the 
schooner was seen; that the Metis continued 
on her course, merely putting her wheel to 
starboard a little, so as to give the schooner 
plenty of room, but keeping the schooner's 
green light plainly in view all the time, and 
seeing no red light on the schooner; that the 
steamer continued running so, until the ves- 
sels had approached very near to each other, 
and, as near as could be judged, within 
about 100 to 150 yards, at which time there 
was a wide berth for the vessels to pass each 
other, if each kept her course, when sudden- 
ly the schooner's green light became invisi- 
ble, and she made a complete change of her 
course, bringing her across the bow of the 
Metis; and that thereupon the engine of the 
Metis was stopped and backed, but it was 



impossible to avoid the collision, and the 
Metis struck the schooner about amidships 
on the port side. 

This defence is thus put wholly on the al- 
leged change of course in the schooner. It 
is to be noted that the answer puts the green 
light of the schooner only a point on the star- 
board bow of the Metis, when discovered; 
that the Metis does not claim to have done 
anything except starboard a little; that there 
is no allegation that, by such starboarding, 
the green light of the schooner was at all 
opened, or thrown any more to the starboard; 
and that the allegation of a change of course 
in the schooner is,based on the fact that her 
green light became invisible. 

The evidence on the part of the Metis 
shows, that she was running on a course 
east three quarters south, when the schooner 
was sighted, sailing winged out, about from 
half a point to a point on the starboard bow of 
the Metis; that, notwithstanding the schooner 
was thus made out nearly ahead, and was 
seen to be winged out, and, therefore, mov- 
ing with the full force of a wind dead aft, 
and the Metis was going at the rate of 8 to 
10 knots an hour, the Metis ran on, making 
no change, until she had approached to with- 
in some 300 yards of the schooner, when her 
wheel was starboarded and her head was 
swung to port about a point and a half, and 
she was then steadied on her course at east 
by north half north; and that, after all this, 
the schooner bore only from one to two points 
on the starboard bow of the Metis. This 
shows that the starboarding of the Metis had 
no substantial effect in the way of throwing 
the schooner more on the starboard bow of 
the Metis, but that the Metis really ran at 
the schooner. As the Metis was heading 
east three quarters south, and the schooner 
was heading west, the courses of the two ves- 
sels were in fact crossing. The error of the 
Metis is shown in her answer, by the state- 
ment, that, as she saw only ttie green light 
of the schooner, and saw that a point on her 
starboard bow, she concluded that the schoon- 
er was on a course to the southward of the 
Metis, that is, that their forward courses 
were not crossing courses. Hence, as her 
answer says, she did nothing but put her 
wheel to starboard a little, thinking that all 
was safe so long as the green light of the 
schooner was kept in sight to the starboard. 

The testimony of the mate of the schooner, 
who was at her wheel, corroborates this view 
of the movements of the Metis. He says, 
that, on the steamer's being reported, by the 
lookout, as ahead, he looked, and saw her 
red light, and her forward and after white 
lights; that the forward white light was a 
little to the port from him of the after white 
light; and that this view continued until just 
before the collision, when the red light of the 
steamer disappeared, and her green light 
came into view, and her forwai-d white light 
went more to the starboard of him than her 
after white light This shows that the 
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courses of the vessels Trere crossing, and tliat 
the iletis did not starboard until she was 
close upon the schooner, and substantially ran 
directly at her. 

Now, if, under these circumstances, the 
schooner, running thus rapidly before the 
wind, and seeing a large steamer coming up- 
on her without making any movement to 
avoid a collision, had, in alarm, changed her 
course in the jaws of danger, at a distance 
off from the steamer, which, at the combined 
speed of 16 miles an hour, would be traversed 
in a space of less than 40 seconds, or accord- 
ing to the answer, of not over 20 seconds, 
such change could not be imputed to her as a 
fault. 

But I am satisfied that there was no change 
of course by the schooner. The green light of 
the schooner disappeared, because the Jletis 
crossed the projection forward of the schoon- 
er's course. It did not disappear until after 
the iletis had starboarded and steadied. She 
did not begin to starboard until she had got 
within 300 yards or so of the schooner. She 
must have nearly lost the green light when 
she starboarded. Her starboarding caused 
the green light to keep in view a little longer, 
.while she was really running straight at the 
schooner. Then, as the foi-ward com-se of 
the schooner carried her green light out of 
sight, the Metis, running on, struck the port 
side of the schooner forward of her main 
rigging, angling aft. This produced the im- 
pression on board of the Metis, that the 
schooner had changed her course, and had 
run across the bows of the Metis, at a time 
when otherwise the schooner would have 
gone clear, to the southward of the Metis. 
But the fact was, that the Metis actually ran 
across the course of the schooner, from north 
to south, and then, as the result of her star- 
boarding, ran into the port side of the schoon- 
er. If she had starboarded earlier, or had 
not starboarded at all, when she did star- 
board, there wovild probably have been no 
collision. In the former case, she would 
have passed to the northward, and in the lat- 
ter case to the southward, of the schooner. 

The evidence is satisfactory, that the 
schooner had her proper lights set and burn- 
ing. Even if she had no red light burning, 
as is claimed by the Metis, the absence of it 
could not have contributed to the collision. 
She kept her course at all times from the time 
she* sighted the Metis, and she had a proper 
and competent lookout, who saw and reported 
the lights of the Metis at some two miles' 
distance. It being the duty of the Metis to 
avoid the schooner, it is for her to establish 
a change of course by the schooner. As the 
change claimed is one that would have 
brought the schooner's head to about north- 
west, the Metis running east by north half 
north, and the wind being east, it follows 
that, if the schooner had ported to make such 
change, both of her booms would have gone 
to port, and her jibs would have filled to port. 
But the evidence is satisfactory, that, up to 



the actual blow, her main boom was off to- 
starboard, and her fore boom to port, and 
her jibs were hanging amidships, not filled. 

There was no fault on the part of the 
schooner, and the Metis was solely in fault 
in the collision. There must be a decree pro- 
nouncing her liable for the damages caused to 
the libeUants thereby, with costs, and order- 
ing a reference to ascertain such damages. 

[The case was heard, at a later date, when 
exceptions to the commissioner's report were 
overruled, and the report confirmed. Case No. 
9.500.] 



Case No. 9,500. 

The METIS. 

[5 Ben. 203.] i 

District Court. S. D. New York. June, 1S71. 

Collision— Datjages— Total Loss — Insurance- 
Parties. 

1. In a case of collision for the sinking of a 
schooner by a steamer in Long Island Sound, 
the libel alleged that the schooner was "sunk,'" 
and the answer admitted that "the schooner 
with her cargo was sunk and lost." The steam- 
er was held liable, and the commissioner, to 
whom it was referred to ascertain the damages, 
reported, as such damages, the whole value of 
the schooner and her cargo. Exceptions were 
filed to the report, because the commissioner had 
allowed such whole value in the absence of any 
proof that the libeUants had tried to raise the 
vessel, or that she could not be raised; because 
he had allowed such whole value although one 
of the libeUants who owned half of the schooner 
had insurance on her, and had been paid by the 
insurers for a total loss; and because one-half 
of the cargo was the property of a party who 
was not a libellant: Held, that, on the pleadings, 
no proof was necessary that the schooner could 
not be raised. 

2. The facts in relation to the insurance con- 
stituted no defence. 

3. The owners of the schooner, who were car- 
riers of the cargo, could recover for the dam- 
age to the cargo, without joining the other own- 
er of it as a libellant. 

In admiralty. 

Owen, Nash & Gray, for libeUants. 
Evarts, Southmayd & Ghoate, for claim- 
ants. 

BLATOHFORD, District Judge. These 
are exceptions to the report of the commis- 
sioner in a case of collision, wherein the 
schooner Cosmos, and her cargo, were sunk 
by the steamer Metis, and there was a de- 
cree for the libellant [Case No. 9,499.] 

The first, second and third exceptions may 
be considered together. The first exception 
,is, that the commissioner improperly re- 
ceived evidence of the value of the schooner 
at the time of the collision, as fixing the 
amount of the damage to her, instead of re- 
quiring evidence as to the amount which it 
would have cost to raise and repair her. 
The second exception is, that the commis- 
sioner erred in allowing $5,000 for the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted liy permission.] 
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geliooner, on the basis of lier value at the 
time of tlie collision, -without evidence of 
any efforts, on the part of the libellants, to 
raise and repair her, or that the circum- 
stances of her sinMng -were such that she 
could not have been raised and repaired, or 
that the cost of i-aising and repairing ner 
-would have exceeded or equalled her value 
after the repairs were made. The third ex- 
ception is, that he commissioner erred in al- 
lowing §5,000 for the schooner, as damages, 
■without any evidence on which an assess- 
ment of the damages could he properly com- 
puted. The commissioner allowed for a to- 
tal loss of the vessel, and for her value 
■when lost. The claimants insist, that the 
libellants should have shown that they tried 
to raise her and failed, or that she could 
not have been raised and repaired, or that 
the cost of raising and repairing her would 
have at least equalled her value after being 
repaired. She was sunk in the night, in 
Long Island Sound, off Plum Island, going 
down in some two minutes after the steam- 
er struck her, and her cargo was 1,123 bar- 
rels of lime. The libel alleges that she was 
"sunk" by the steamer; that she "sank" so 
quickly that the officers and crew with dif- 
ficulty saved their lives; and that the steam- 
er ran against her and "sank" her. The 
answer states, that, in consequence of the 
collision, the "schooner, with her cargo, was 
stmk and lost." This state of the pleadings 
is sufficient to relieve the libellants from 
showing that the vessel was totally lost by 
the sinking, or that they tried to raise her, 
or that she could not have been raised, or 
would have been worth less than the cost 
of raising and repairing her. The case is not 
like that of The Baltimore, 8 Wall. [75 U. 
S.] 377. In that case the libel alleged that 
the vessel and cargo were sunk in such 
deep water as to make both of them a total 
loss. That allegation was expressly denied 
by the answer, and the libellants failed to 
introduce any proof to support their allega- 
tion. In the present case, there being no 
other proof, the allegation of the answer is 
sufficient proof that the vessel was so lost 
as to have been totally lost. 

The fourth, fifth and sixth exceptions go 
to the point, that the allowance of §5,000, as 
the value of the vessel> was excessive, on 
the evidence, and that the amount allowed 
for such value should not have been more 
than $3,G00. I think that the commissioner 
was fully justified in fixing the sum of §5,- 
000 as the value of the vessel. 

The seventh exception is, that the commis- 
sioner erred in allowing the §5,000, on the 
basis of the value of the whole of the ves- 
sel, and that he should not have allowed 
more than one-half thereof, inasmuch as 
one-half of the schooner was owned by the 
libellant Hall, and such interest of his was 
insured, and the underwriters had paid him 
§1,500, as and for a total loss thereon, and 
had thereby become the owners of the claim 
17FED.CAS. — 14 
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for the damages to such one-half interest, 
and Hall no longer had any interest therein. 
This defence, in substance, was taken in 
the answer. Such a defence was expressly 
overruled in the case of The Monticello v. 
Mollison, 17 How. [84 "D. S.] 152, 155. Sec, 
also, Newell v. Norton, 3 Wall. [70 TJ. S.] 
257, 267. 

The eighth exception is, that the commis- 
sioner erred in allowing §1,263.67, for loss 
of cargo, on the basis of the fuU value 
thereof, without evidence as to the owner- 
ship of the cargo, except as to the one-half 
interest therein owned by the libellant Hall, 
and without evidence as to whether the ves- 
sel or her owners were liable to the owners 
of the cargo for the loss of the cargo or any 
■part thereof. The cargo was owned by the 
libellant Hall and another person jointly. 
Such other person is not a libeUant. Hall 
was master of the schooner. The cargo was 
being transported on freight. The owners 
of the vessel are libellants. As such owners 
and carriers of the cargo on freight, the li- 
bellants can recover for the damage to the 
cargo, without the joining, as co-libellant, 
of the person, who, jointly with Hall, owned 
the cargo. The Commander-in-Chief, 1 Wall. 
[68 U. S.] 43, 51, 52; The Commerce, 1 Black 
[G6 TJ. S.] 574, 582; NeweU v. Norton, 3 
WaU. [70 TJ. S.] 257, 267. 

The ninth and tenth exceptions, whicli 
relate to the value of the personal effects 
belonging to the libellants Hall and Grindle, 
are overruled. 

All of the exceptions are disallowed, and 
the report is confirmed. 
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The METROPOLIS. 

petts' Scr. Bk. 694.] 

District Court, S. D. New York. June, 1862. 

COLIilSIOS— PASSEJfGElt STEAMBR— LOOKOUT — OB- 
LIGATION TO Carkt Lights— Defense— Ves- 
sel Lost without License. 

[1. It is no defense to a libel for a loss by 
collision that the vessel lost was enpaged in 
the coasting business without any license as 
required by law,] 

[2. It is inexcusable negligence for a large 
passenger steamer navigating Xong Island Sound 
at night not to have a lookout other than the 
pilot in the pilot house.] 

[3. The absence of a lookout forward on a 
large steamer navigating Long Island Sound 
on a moonlight night at great speed will be 
held to have contributed to a collision with a 
small propeller, which should have been seen 
by a competent and diligent lookout in time to 
have avoided the collision.] 

[4. Local inspectors cannot release a vessel 
from the obligation to carry colored lights as 
provided by law.] 

[5. The fact that a steam propeller sunk in a 
collision did not carry her mast light at a proper 
elevation, and carried no colored lights, as re- 
quired by law, will not prevent a recovery where 
the colliding vessel, travelling at great speed on 
a moonlisht night, had no lookout, and her pilot 
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would not have seen the colored lights had they 
been carried, did not see the bow light, and in 
fact saw the mast light in ample season to have 
avoided a collision.] 

[This was a libel by The New London 
Transportation Company, owners of the 
steam propeller J, N. Harris, against the 
steamboat Metropolis and William Brown, 
master, for collision. The Bay State Steam- 
boat Company appeared as claimants.] 

E. C. Benedict, W. R. Beebe, and W. Q. 
Morton, for libellants. 

F. B. Cutting, for claimants. 

SHIPMAN, District Judge. This suit is 
instiuted by the libellants, owners of the 
steam propeller J. N, Han-is, to recover dam- 
ages suffered by the latter in a collision* with 
the steamboat Metropolis, owned by the claim- 
ants. It appears from the proofs taten in the 
case that the two boats, at the time of the 
collision, were running regularly through 
Long Island Sound; the Harris between New 
York and New London, and the Metropolis 
between New York and Fall River. The Har- 
ris was a small vessel, a little over two hun- 
dred tons burthen, and of power pi-oportionate 
to her size. Her business was principally the 
ti-ansportation of freight, though she cai-ries 
some passengers, and had several on board 
at the time of the accident, which has given 
rise to the present controvei-sy. The Metrop- 
olis belonged to the largest class of side- 
wheel passenger steamers, and was capable 
of moving with great speed and power. At 
the time of the collision the vessels were 
pm-suing opposite courses, the Harris being 
bound from New York to New London, and 
the Metropolis from Fall River to New York. 
They met and collided in the open Sound, a 
few miles to the south, and eastward of New 
Haven Light, the Harris having passed it 
about an hour before. Both boats vere mov- 
ing at the time of the collision, the Harris 
very slowly, and the Metropolis at a high 
rate of speed. The latter struck the Harris 
about twelve feet fonvard of her pjlot house, 
cutting her nearly in two, and sinking her 
almost instantly. The owners of the HaiTis 
have filed this libel, and are seeking to re- 
cover for the injuries suffered by their boat. 
The disaster was a very serious one, involving 
a considerable loss of life, as well as large 
damage to property. But the only, question 
presented for our consideration on the merits 
of the case is that which relates to the cause 
of the collision. 

The claimants have raised a question of a 
preliminary character, which if it prevails, 
must operate as a complete bar to the suit. 
It is proper, therefore, to consider it before 
Tve proceed to the other points of the contro- 
versy. This point is founded on the alleged 
non-compliance of the Harris with the regula- 
tions of the coasting-trade, and the equipment 
of steamers as prescribed by the several acts 
of congress relating thereto. The second sec- 



tion of the act of July 7, 1838 [5 Stat. 304], 
"An act to provide for the better security of 
the lives of passengers on board of vessels 
propelled in whole or in part by steam,"— pro- 
vides, "that it shall not be lawful for the 
owner, master or captain of any steamboat 
or vessel propelled in whole or in part by 
steam, to transport any goods, wares and 
merchandise, or passengers, in or upon the 
bays, lakes, rivers, or other navigable waters 
of the United States, * « * without hav- 
ing obtained from the proper officer a license 
under the existing laws, and without having 
complied with the conditions of this act" 
The act fixes a penalty of five hundred dol- 
lai-s for every violation of this provision. The 
license referred to in the act cited is con- 
ceded to be the coasting license provided for 
by the act of February 18, 1793 [1 Stat. 305], 
and which is to be issued by a collector,— in 
this case by the coUector of the port of New 
London. The act of August 30, 1852 [10 Stat. 
61], was an act to amend that of July 7, 1S3S; 
and section one provides "that no license, 
register or enrolment, under the provisions 
of this act or the act to which this is an 
amendment, ^hall be granted, or other papers 
issued, by any collector, to any vessel propel- 
led in whole or in part by steam, and carry- 
ing passengers, until he shall have satisfac- 
tory evidence that all the provisions of this 
act have been fully complied with; and if 
any such vessel shall be navigated with pas- 
sengers on board, without complying with the 
terms of this act, the owners thereof and the 
vessel itself shall be subject to the penalties 
contained in the second section of the act to 
which this is an amendment" This act of 
August 30, 1852, also provides for the in- 
spection of hulls and boilers of steam vessels, 
by officers appointed for that pui-pose, who 
are to give certificates of such inspection, 
and of their approval of the equipment of the 
boats. 

The Harris took out her annual coasting 
license on the 11th of August, 1857, which 
was, by its terms, to continue in force one 
year and no longer. The accident occun-ed 
on the morning of the 15th of August, 1858, 
at about 2 o'clock. It is conceded that no 
new license had been taken out. The claim- 
ants insist that the license had expired, and 
that the Harris was, at the time of the colli- 
sion, running in violation of law. The libel- 
lants contend that by the terms of the 9th 
section of the act of 1793, the Harris had 
three days after her return to the district of 
New London, within which to deliver up her 
license, she being out of the district when 
the term for which it was granted expired, 
and that it was still in force at the date of the 
collision. On this claim of the libellants I 
express no opinion, but proceed to consider the 
point as raised by the claimants. Their ar- 
gument is that the Harris was at this time 
engaged in prosecuting an unlawful voyage,— 
she was carrying freight and passengers with- 
out a license and without a certificate in viola- 
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tion of tlie statute, and for which she and 
her owners were liable to heavy penalties, 
and are therefore not entitled to come into 
this court or claim damages for injuries re- 
ceived in this collision while she was thus 
illegally employed. Two cases have heen 
cited as directly supporting this proposition, 
together with others which are claimed to 
rest on analogous principles. The first case 
cited is that of The Maverick [Case No, 9,316], 
determined by Judge Sprague in- the district 
■of Massachusetts. An attentive examination 
■of this case satisfies me that it does not sus- 
tain the position assumed by the claimants in 
the present suit, although some remarks of the 
learned judge, in his opinion, would seem to 
favor that view. The libellant in that case 
was the mate of a brig which had run' a warp 
■or line across the track of a ferry In Boston 
harbor, and the Maverick, a steamboat, ran 
forcibly against the line, in which the leg of the 
libellant had become entangled, by which he 
was seriously injm-ed. The libel was brought 
to recover damages for this injury, and the 
defense justified this forcible act by plead- 
ing a license to run the ferry. This license 
the owners of the Maverick held by assign- 
ment from the original grantees. The court 
held that a license to run a ferry, under the 
statutes of Massachusetts, was not assign- 
able; that the defendants took nothing by 
the assignment, and that therefore the de- 
fence failed. The other case referred to on 
the argument is that, of The Leopard [Id. 
S,26-i], and is very similar to that of The 
Maverick [supra]. The doctrine of the latter 
case is cited by Judge Ware in giving his 
opinion in that of The Leopard; and it must 
be admitted that he seems to take the same 
view of its effect as that ui-ged by the learn- 
■ed counsel for the claimants in the case now 
under consideration; but I do not undei-stand 
him either to affirm or deny the principle 
TVhich is inferred he regarded as laid down 
in the case of The Maverick. 

But on this principle, I do not think the 
doctrine now contended for can be sustained. 
There is no logical or legal connection be- 
tween the f ailui-e of the Harris to obtain the 
renewal of her coasting license and the col- 
lision which resulted in her destruction. She 
was not absolutely prohibited from being on 
Long Island Sound and in the vicinity of the 
accident, nor is it necessary for her to justify 
her presence there by showing a license of 
any kind, although it might have been unlaw- 
ful for her to have been engaged in the busi- 
ness covered by a coasting license. In the 
case of The Maverick, it must be remember- 
ed that, according to the facts there shown, 
the warp of the brig was rightfully in the 
place where it was struck by the steamboat, 
as against all but ferryboats, and in order 
to maintain the right to move forcibly against 
it, any vessel would have been required to 
justify under an authority resting -on a ferry 
grant, and thus show a right superior to 
that of the brig. There was no right in com- 
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mQu there. The warp of the steamboat must 
give way, and the latter could only claim the 
exclusive right by a justification imder a 
special grant. That justification failed. But 
in the cases of the Harris and Meti-opolis, 
neither had or claimed any exclusive right 
to navigate Long Island Sound, in the exex- 
cise of which it became necessary for one 
to yield to the other. It was in the attempted 
exercise of no such right that the disaster oc- 
curred. When congress enacted the law re- 
quiring steamers to take out a coasting li- 
cense, and have a certificate of proper equip- 
ment, before carrying passengers, fixin'g pen- 
alties for non-compliance, surely it was not 
intended that the penalty of outiawry should 
be superadded. This would vastiy enhance 
the dangers of steamboat travel, which it 
was the object of the act to diminish, and 
invite collisions by exempting the colliding 
boat and its ofiGlcers from the consequences 
of their carelessness or recklessness. It 
would have been equally unlawful for the 
HaiTis to have had on board gunpowder or 
other explosive substance, without a special 
license for that purpose, as provided by the 
seventh section of the act of 1852, and while 
a violation of that provision would have sub- 
jected her to a penalty, I apprehend that such 
an omission to comply with the law would 
hardly be urged as a groimd upon which she 
should be deemed an outiaw on the waters, 
and her right to any redress for any injuries 
arising from the negligence of others wholly 
denied. 

The case cited from 10 Mete, (aiass.) 3G3 
(Bos worth V. Inhabitants of Swansey), evi- 
dentiy rested on the local laws of Massachu- 
setts as expounded by her courts. It was a 
suit at law to recover damages received by the 
plaintiff while ti-avehng on a defective public 
highway which the defendants were bound by 
law to keep in repair. The opinion of the 
court states the law of Massachusetts to be 
such, that in order to recover, the plaintiff 
must prove himself to have been wholly with- 
out fault, and that inasmuch as he was, when 
he received tiie injury complained of, travel- 
ing on the highway on Sunday, in violation of 
a statute of the state, he must be deemed 
to be in fault and therefore not entitled to 
recover. The application of the 'doctrine of 
that case to cases of collision would be a nov- 
elty in maritime law. The other cases cited 
by the claimants' counsel on the argument had 
their inception in contracts prohibited by law, 
and rest on the well-known principle that 
com'ts will lend no support to such conti*acts 
nor to any rights growing out of them, and 
therefore have no bearing on the present ques- 
tion. The preliminary objection to the right 
of the libellants to a standing in court must 
therefore be overruled. 

We come now to the consideration of the 
merits of tliis case, and the only points which 
I regard as demanding any extended inquiry 
are those which charge the Harris with be- 
ing in fault. I have cai-efully examined the 
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evidence and considered tlie able arguments 
which liave been offered to exculpate the 
iletropolis; and though I am aware that in 
regard to the comparative degree of care and 
circumspection required of large passenger 
steamers when meeting propellers and sailing 
vessels, the law has been caiTied to the verge 
of rigor, stni I am satisfied, that under its 
most liberal interpretation, there is no escape 
from the conclusion that the Metropolis was 
in fault on this occasion. She had no lookout. 
This was an inexcusable neglect in a yessel 
like her. The law in this respect is well set- 
tled, and so familiar that the citation of au- 
thorities would be superfluous. It is in vain 
to urge that the pilot was acting as a lookout. 
It is admitted that he was in the pilot-house, 
engaged in directing the navigation of the 
steamer. He could not, while thus employed, 
be such a lookout as prudence and safety 
required, nor such a one as the law, as set- 
tled by repeated decisions in both the circuit 
and supreme courts, requires. The duties of 
his position as pilot were of the most respon- 
sible and exacting chai'acter, and, if properly 
attended to, disqualified him from exercising 
that single eyed diligence which is demanded 
from a lookout. The latter should have no 
other duty to pei-form, no other employment 
to distract his attention. He should occupy 
the most favorable position for scanning the 
path of his vessel, should be isolated from 
everything that can divert his mind from the 
single duty before him, and be wholly re- 
lieved from all other anxieties or cares. That 
the pilot of an immense steamer, moving in 
the night in a great thoroughfare like Long 
Island Sound, in a track frequented by other 
vessels, and at a high rate of speed with all 
the duties and responsibilities of such a posi- 
tion resting on him, is not such a lookout as 
I have described, needs no argument to prove. 
That this collision, with all its disastrous 
consequences, resulted from the failure of 
those in charge of the Metropolis to discover 
the Harris, what she was, and the course she 
was steering, in season, there can be no 
doubt; and that the absence of a lookout con- 
ti-ibuted to the accident is equally clear. In- 
deed, in view of the clear proof that the 
weather was clear and the moon two hours 
high at the time, it is difficult to see why a 
lookout, if he was attending to his duty, 
■svould not have discovered the Hairis in ample 
season to have cleared her, even if she had 
no light visible. Suppose she had been a sail- 
ing vessel in motion, and without lights. 
What justification would the Metropolis, have 
to present for colliding with her under such 
circumstances, and when running at such 
great speed? That the night was sufficiently 
light to have discovered even a, sailing vessel 
without lights, is evident from the speed of 
the Meti'opolis. No pilot would have risked 
such a boat and the lives of man/ passengers 
by going at such a speed, unless it was light 
enough to have seen vessels far enough ahead 
to have cleared them. I therefore think the 



irresistible conclusion is, that the absence of 
a lookout on the Meti'opolis was not only a 
grave fault, but one which directly contribut- 
ed to the disaster. 

But it is insisted that the Harris was also 
in fault, in particulars which ought to bar 
her claim for damages altogether, or at least 
reduce the amount, under the familiar rule 
that where both vessels are in fault the dam- 
ages must be apportioned. Among the faults 
charged on the Harris, and the only ones I 
deem it important to dwell upon, are— (1) 
Want of a good lookout. (2) Improper loca- 
tion of her stern or masthead light. (3) Want 
of colored side lights. (4) Total absence of a 
bow light, or at least of one sufficiently 
bright to have been discovered by the Me- 
j tropolis in time. It is proper, in this place, to 
note the leading circumstances under which 
the steamers approached each other,— the state 
of the sea, the degree of darkness which pre- 
vailed, their rate of speed, and the movements 
made by each on the discovery of the other. 
There was nothing in the state of the weather 
or sea tending to embarrass either vessel, or 
in any degree to produce the disaster. The 
night was comparatively calm, and the water 
tranquil, and both boats were under the per- 
fect control of their navigators. The night, 
if not very light, was certainly far from dark. 
The moon was nearly two hours high. Tliere 
was no fog or mist, or obstruction of any kind 
to obscure their view of each other. When 
five miles apart they. were approaching each 
other nearly head and head; the Harris mov- 
ing through the water at the rate of six or 
seven, and the Metropolis at the rate of six- 
teen or seventeen miles an hour. The former 
was a small propeller of about two hundred 
tons; the latter, a side- wheel steamer of about 
2,000 tons. The pilot of the Harris discovered 
the Metropolis not far from five miles off, 
about half a point on his port-bow, and as 
they were approaching -each other nearly head 
and head, very properly ported his helm to 
pass to the right. The lights of the Metrop- 
olis were distinctly visible when she was first 
discovered by the pilot of the Harris. Pre- 
cisely at what distance the pilot of the Jle- 
tropolis discovered the stern or masthead light 
of the Harris, is not easy to determine. His 
testimony on this point is uncertain and very 
unsatisfactory. The first he saw was this 
stern light which was fastened to the stay at 
an elevation of forty or fifty feet from the 
deck. This light he mistook for a star, and 
it suddenly disappeared from his view. He is 
wholly unable, either by an estimate of time 
or distance, to furnish the court with any 
means of determining how far off the Harris 
was at this time, when he first caught a 
glimpse of her light; but as it was a globe 
lantern, and according to the evidence was 
bm-ning brightly at the time, he must, unless 
his vision was very imperfect, have dlscovereu 
it when several miles distant; and had he 
known what she was, and the course she 
was steering, he could have cleared her with- 
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out any difficulty. The liglit very soon re- 
appeared but liow soon he is equally unable 
to give even an approximate idea. Tliis Ugbt, 
botli when it was first discovered and when it 
re-appeared, bore, the pilot says, about a point 
or a point and a half on the starboard bow of 
the Metropolis. When he saw it the second 
time, he concluded that it was the light of a 
propeller bound westward, and starboarded 
his wheel to pass to the left of her. He im- 
mediately discovered her sails, and for the first 
time attempted to check or stop the speed of his 
boat, and at the same time hove his wheel 
hard astarboard; but it was too late. She 
struck the Harris nearly at right angles, cut- 
ting far into her, and sinking her almost in- 
stantly. At the instant of collision the Harris 
must have been heading nearly south by east, 
and the Meti-opolis about southwest The pilot 
of the Harris, when he discovered that the 
Metropolis had changed her course and was 
bearing down for the foi-mer, ported his wheel 
again and nearly stopped her before she was 
struck. 

It will at once be seen, from this statement 
of the position and course of the two boats, 
from the time the pilot of the Harris discov- 
ered the Metropolis, and when, or nearly 
when, the former ought to have been seen 
by the pilot of the latter, that there was 
great negligence somewhere, or the accident 
Avould never have happened. That the speed 
of the Metropolis ought to have been checked 
at once when the stem light of the Harris 
was discovered is very certain, especially as 
the pilot of the former does not pretend he 
then saw her hull or sails, and therefore 
could have no knowledge of the direction in 
which she was moving. It may be said that 
the collision might still have happened if any 
effort had been made to stop her; but this 
is by no means certain. The great difficulty 
in finding any fact in this part of the case 
which can exciase the Metropolis, is that her 
pilot seems wholly oblivious as to time or dis- 
tance at this fatal point of his voyage. To 
hold a steamer like her blameless in running 
without a lookout, and at such a rate of speed 
after she has discovered a vessel's light in 
her vicinity and ahead of her, and while her 
officers are wholly ignorant of the character 
and course of that vessel, would encom-age 
recklessness and greatly enhance the dangei-s 
of navisation. 

We now come to consider particularly the 
charges of fault made against the Harris; 
and 1. The want of a proper lookout. I think 
upon this charge the evidence wholly fails, 
and can come to no other conclusion than that 
she had a proper lookout and that he was 
on duty, and remained in his position at the 
expense of his life. 

2. The improper location of the stern or 
mast-light of the Harris. This may be dis- 
posed of in few words. The light was at a 
proper elevation, was sufficiently bright, was 
seen by the pilot of the Metropolis, even 
when he discovered it the second time, far 
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enough ofE to have enabled him to have 
cleared her, had he known what she was, and 
the course she was steering. 

3. The third charge is that the Harris did 
not have the colored lights prescribed by the 
regulations of the supervising inspectors. 
This point was elaborately discussed on the 
argument, but from the view I take of the 
proofs, I do not feel called upon to dwell up- 
on it here. I do not, however, assent to the 
position of the libellant's coimsel, that if the 
regulations of the supervising inspectors, re- 
quh±ig propellers to carry side lights, was 
valid, the Harris was released from all obli- 
gation to conform to it by the act of the local 
inspectors. In my judgment, the local in- 
spectors are clothed with no power to abro- 
gate such a regulation, or to release any par- 
ticular vessel from obligation to comply with 
it. For the purposes of this case, I assume 
the rule requiring these lights to have been 
valid and binding on the Harris, and I also 
assume, for the same purpose, as correct, the 
proposition of the claimants' counsel, that 
"the burden of proving that the collision was 
not^ caused or superinduced by theh? absence, 
and tliat the accident would equally have 
happened if she had had these lights," is on 
the libellants. I regard the evidence of the 
pilot of the Metropolis as conclusive, that If 
the Harris had had the regulation lights he 
would have failed to have seen them. He did 
not discover her bow light at all, and in the 
view in which I think that light is placed by 
the evidence, it is hardly possible, failing' as 
he did to see it at any tune, that he would 
have discovered one of these colored lights, 
if the Harris had had them set. There was 
no lookout, who with greater vigilance and 
keener vision, might have discovered both the 
side and bow lights. If this be a correct 
view of this point, then the absence of tlie 
regulation lights of the Harris had no connec- 
tion with the causes of the disaster and ho 
injurious consequences can attach to her own- 
ers in this suit for that omission. 

4. That the Harris had no bow light or at 
least an insufficient one. From the testi- 
mony of Capt. Smith of the Harris and the 
passengers, aiorning and Orr, it is evident 
that a light was trimmed and placed in the 
box on the bow, at the proper time. Nor 
can there be much doubt that this light when 
so placed there, and for some ilme after, was 
sufficient to have enabled the pilot of the Me- 
tropolis, or a sufficient lookout, to have dis- 
covered her in ample time, to have given her 
a wide berth. What the condition of that 
light was during the time the vessels were 
approaching each other for the last five miles 
preceding the collision is not so clearly proved, 
and it is on this point alone that I have felt 
some doubt as to the conclusion to be drawn 
from the evidence. The proofs show that tlie 
oil with which the lamp was supplied was of 
good quality, and the evidence of Graves and 
Flannagan, hands on board the Harris, war- 
rants the conclusion that it was bmrning tol- 
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erably brightly at the time of the collision. 
I think the evidence of Johnson, the watch- 
man on board the Metropolis, tends to con- 
firm their testimony. It is quite evident that 
the light he discovered, and which he thought 
at fii*st was light in a schooner's companion- 
way or binnacle, and afterwards supposed it 
to be in the engine room of the Harris, was 
the bow light of the latter; and his error is 
accounted for by the resemblance of the sash 
in the light bos to a window. The failure 
to sight this light in time to ascertain the 
course of the Hams must therefore be at- 
ti-ibuted, not to the feebleness of the light, 
but to the absence of a proper lookout who 
could have discovered it. 

From this point of the evidence, it follows 
that the Harris is not chargeable with any 
fault which contributed to the accident, and 
for which her owners are to be held responsi- 
ble in this suit. And in coming to this con- 
clusion, I assume the light produced in court 
to be the one which the Harris had on her 
bow, and while I by no means intend to inti- 
mate that in my opinion such a light is a 
sufficient one for a propeller on all occasions, 
I think it was adequate on the night and un- 
der the circumstances of this disaster; and 
that had there been a proper lookout on board 
the Metropolis, the Harris would have been 
seen, and both her lights sighted in season 
to have cleared her. Indeed, as ah-eady re- 
marked, it is difficult, considering that state 
of the weather and atmosphere which pre- 
vailed, to see why a good lookout could not 
have discovered her sails and hull soon enough 
to have enabled the Metropolis to have avoid- 
ed her, and it is more difficult to discover 
anything in the testimony of the pilot of the 
Metropolis which would justify the inference 
that he would have discovered a bow light on 
the Harris, even if she had had one of the 
precise character which the claimants insist 
she should have had. 

There were other points raised on the ar- 
gument, and pressed with great learning and 
ability, but the conclusions to which I have 
arrived render our examination of them un- 
necessai-y in this place. A decree must be 
entered for the libellants with an order of 
reference to ascertain the damages. 

During my examination of the voluminous 
evidence in the case, I have felt a never ab- 
sent though unavailing regret that the case 
could not have been decided by the able and 
lamented judge who presided at the trial 
when the proofs were taken, and whose com- 
prehensive, exact and luminous judgment 
would have shed light on every branch of 
the controversy. The most diligent perusal 
and comparison of the mass of evidence has 
doubtless failed to present the facts to my 
mind with that clearness with which they 
were revealed during the narrative of the wit- 
nesses; and if I have erred In the view which 
I have taken of the ease, that error can be 
corrected by a higher and more competent 
tribunal. 
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Case No. 9, 503. 

The METROPOLIS. 

[8 Ben. 19.] i 

District Court, S. D, New York. Feb., 1875. 

Maritlme Lien— Sopplies— Charteued Vessel- 
Credit. 

The steamboat Metropolis, belonsring to the 
N. S. S. Co., a Hhode Island corporation, was 
chartered to the N. J. S. R. R. Co., a New Jer- 
sey corporation, the latter to victual and man 
her and pay all her bills. Supplies were furnish- 
ed to her in New York by P. & V, W., who 
claimed a lien upon her therefor. It appeared, 
that the supplies were furnished on printed req- 
uisitions bearing the name of the N. J. S. R. R. 
Co., and signed by G., as the agent thereof; 
that Gr. was also the purchasing agent of the N. 
S. S. Co.; that supplies for steamboats belong- 
ing to and run by that company were also fur- 
nished by P. & V. W., on requisitions made out 
in the name of the N. S. S. Co., and signed by 
G., as agent thereof; that all bills for such sup- 
plies were promptly paid; that the N. S. S. Co. 
was in good credit; that the bills for the sup- 
phes in question were made out to the steam- 
boat Metropolis and owners; and that P. & V. 
W. went to one place to obtain pay for bills of 
suinlies obtained for the N. S. S. Co., and to 
another for those obtained for the N. .T. S. R. 
R. Co., and some times took the notes of the 
respective companies for the respective bills. 
Held, that, on these facts, the supplies in ques- 
tion were not furnished on the credit of the 
steamboat Metropolis, and the libellants had no 
lien on her therefor. 
[Cited in The Mary Morean, 28 Fed. 200; 
The Aeronaut, 36 Fed. 499.] 

In admiralty. 

Salter & Cowing and E. H. Owen, for libel- 
lants. 

William Allen Butler and T. B. Stillman, 
for claimant. 

BliATOHFORD, District Judge. The libel 
in this case alleges that the engineer and 
master of the steamboat Metropolis obtained 
from the libellants certain articles of en- 
gineer supplies and ship chandlery for the 
use of said steamboat; that the same were 
for the use of and were delivered on board of 
said steamboat, in the port of New York, in 
June, July, August, September and October, 
1873; that said articles were delivei-ed on the 
credit of the vessel's bottom; that at the said 
times the said steamboat was a foreign ves- 
sel, and was owned by the Nari-agansett 
Steamship Company, a Rhode Island corpora- 
tion; and that said articles were necessary 
and proper for the use of said steamboat. 
The libel prays for process against the vessel 
and that she may be condemned. 

The Narragansett Steamship Company ap- 
pears as claimant of the steamboat, and its 
answer avers that at and before the times 
mentioned in the libel, it being a Rhode Is- 
land corporation, was the owner of the said 
steamboat, and had chartered her to the New 
Jersey Southern Railroad Company, a New 
Jersey corporation; that, by the terms of said 

1 [Reported by Robert D. Benedict. Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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charter, the latter company was to victual the 
vessel, furnish supplies, keep her in good or- 
der, and pay all her hills while navigating 
under said charter; that, in pursuance of said 
charter, the latter company took possession 
of the vessel and navigated her under said 
charter during all the time mentioned in 
said charter; that the latter company was 
also the charterer of other steamboats upon 
the same terms and conditions; that such 
facts were known to the libellants; that work 
and labor were performed, and materials 
were furnished, by the libellants upon and 
to all of said vessels, and were done, per- 
formed and furnished upon the credit of 
the latter company, and not upon the credit 
of the Metropolis, and in law constituted no 
lien upon said vessel; that the labor done and 
the materials furnished to the Metropolis 
were not done, performed or furnished upon 
the credit of said steamboat, and did not con- 
stitute any lien upon her; that the claim- 
ant, as owner, is not liable for said daim; 
and that, therefore, it cannot constitute any 
lien upon the vessel. 

The case was tried entirely upon testimony 
brought out in the presentation of the case 
on the part of the libellants, the claimant not 
having called any witnesses. The libellants 
were furnishers of engineers' stores and ship 
chandlery, keeping a store in the city of New 
York, and the articles in question were fur- 
nished from such store and were supplied to 
and were used on board of the Metropolis. 
They were all of them ordered by requisi- 
tions, each of which was partly in writing 
and partly in print, being a printed blank 
filled up. The blank as prhited, read thus: 

"Be careful to obtain receipts for stores de- 
livered. New Jersey Southern llailroad. Pur- 
chasing Agent's Office, Pier 28, North River. 
No. New York, 1873. 

M Please supply 

with the following specified articles, viz.: 
"Purchasing Agent. 

"Note. Please render bills promptly and 
write therein the number and date of each 
requisition." 

Each requisition had its number, and its 
date by month and day, and the names of the 
libellants, and the name of the steamboat 
Metropolis, and the description of the articles 
to be supplied, filled into the proper blanks; 
and each was signed "A. Gould" before the 
printed words "Purchasing Agent" The 
Narragansett Steamship Company wasa at 
the same time, obtaining supplies from the 
libellants for steamboats owned by it, which 
it was running itself, and which were not 
run by the New Jersey Southern llailroad 
Company under charter; and the libellants, 
at the same time, were furnishing supplies 
to boats other than the Metropolis, which 
were run by the latter company. A. Gould, 
the same person who was purchasing agent 
for the one company, was purchasing agent 
for the other company. The two companies 
had a common office in the city of New York, 
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where Gould transacted such business of 
each company as related to supplies for the 
boats run by the respective companies. The 
libellants furnished supplies to the boats run 
by the Narragansett Steamship Company on 
printed blank requisitions filled up, which 
were in printed form, like the prhited forms 
of the requisitions for the supplies furnished 
to the Metropolis, except that they were head- 
ed in print "Narragansett Steamship Com- 
pany." They were signed "A. Gould, Pur- 
chasing Agent." The libellants delivered 
their bills to Gould, at his said office, for th& 
supplies furnished to the several boats run 
by the two companies respectively. The bills 
for the supplies in question were made out to 
"Steamer Metropolis and owners." "When 
the bills were rendered to Gould, he sorted 
them out, and, in accordance with his di- 
rections, the libellants went to one place to 
get pay for the articles supplied to the boats 
run by the Narragansett Steamship Company 
and to another place to get pay for the ar- 
ticles supplied by the New Jersey Southern 
Railroad Company. In the course of such 
business the libellants took, for some of their 
biHs for the former articles, promissory notes 
made by the former company, and for some 
of their bills for the latter articles promissory 
notes made by the latter company. All notes 
ever given to the libellants by the former 
company were paid, and all supplies ever 
furnished by the libellants to boats run by 
the former company have been paid for. 

On the foregoing facts, this case presents a 
very different aspect from one where supplies 
are furnished to a vessel in a foreign port, 
on the order of her master. The libellants 
could have no claim against the Narragansett 
Steamship Company for the supplies fur- 
nished by them to the Metropolis, furnished 
under the circumstances and on the requi- 
sitions shown in evidence. It was clearly 
understood by the libellants that they were 
not supplying the Metropolis on requisitions 
made by or for the Narragansett Steamship 
Company. In receiving the requisitions for 
the supplies to the Metropolis, and In fur- 
nishing such supplies, the libellants recog- 
nized Gould as acting solely as purchasing 
agent for the New Jersey Southern Railroad 
Company, and in its behalf. They knew the 
distinction between the two companies, and 
they knew, from the requisitions made in the 
names of the two companies respectively, 
that the supplies to the Metropolis were not 
furnished by them on requisitions made by 
Gould as purchasing agent for the Narragan- 
sett Steamship Company, while supplies to 
other boats were furnished by them on requi- 
sitions made by Gould as purchasing agent 
for that company. On an the facts it must 
be held, that the supplies were not furnished 
to the Metropolis on her credit, or on the 
credit of herself and of the Narragansett 
Steamship Company, as her owners. It clear- 
ly appears that. the Narragansett Steamship 
: Company had credit, upon which supplies, if 
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to be obtained by or for them, for the Meti-op- 
olis, could have been obtained, and that the 
libellants knew that. Within the principles 
laid down in the ease of The Grapeshot, 9 
Wall. [76 U. S.] 129; The Lulu, 10 Wall. [77 
U. S.] 192; The Kalorama, Id. 204; and 
The Patapsco, 13 Wall. [80 U. S.] 329,— no 
lien was created on the vessel in favor of the 
libellants, and the libel must be dismissed, 
with costs. 
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Case Wo. 9,503. 

The METROPOLIS. 

[9 Ben. S3.]i 

District Court, E. D. New York. March, 1877. 

Maritime Lien — Presumption of Credit — Bcr- 
DEX OP Proof. 

1'. Where necessary supplies, furnished to a 
foreign vessel, were procured by a steward, au- 
thorized to get them but appointed by a railroad 
company then using the boat: Beld, that the 
owners, by permitting the appointment of the 
steward with authority to procure supplies, must 
be considered to have consented that supplies be 
procured in the ordinary way, upon the credit 
of the vessel; 

2. That on the question of fact whether the 
supplies were furnished upon the credit of the 
vessel, the burden is upon the claimants, the 
presumption being that necessary supplies are 
ordered upon such credit. 

The Nan-agansett Steamship Company, 
owning several vessels, made an arrange- 
ment with the New Jersey Southem R. R. 
Co., for the use of thei?.* boats to run from 
Sandy Hook to New York, when required, 
and carry the railroad company's passengers 
at so much per day, the railroad company to 
furnish supplies, materials and crew. There- 
upon the railroad company put a steward on 
the ileti'opolis, one of the Narragansett Co.'s 
steamboats, to keep and supply a restaurant 
on board, who bought supplies, the requisi- 
tion being made out "The New Jersey South- 
ern Railroad Company, to James M. Fuller, 
Dr.;" which were delivered on board and 
used on the boat, in the restaurant. Fuller 
and Deny, another contractoi*, furnished sup- 
plies, also, to four other steamboats under 
the same arrangement and circumstances; 
and the i-ailroad company having become in- 
solvent and passed -into the hands of a re- 
ceiver, actions were brought to enforce liens 
upon all the vessels, but only one set of proofs 
was taken, applicable to all the eases. Opin- 
ions were rendered and final decree made in 
all the cases; but the facts being the same, 
only this one and the case of The Long 
Branch [Case No. 8,484] are reported. 

Beebe, Wilcox & Hobbs, for libellants. 
Shearman & Sterling, for claimants. 

BENEDICT, District Judge. This is an ac- 
tion to enforce a lien against the steamboat 

1 [Reported by Robert D. Benedict. Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



Metropolis for provisions supplied to that 
vessel dtu-ing the months of July and August, 
1873, at the city of New York, The libel 
avers that the provisions in question were 
necessary for the vessel in her employment, 
and were furnished upon the credit of the 
vessel, she being a foreign vessel. 

The claimant of the vessel is the Narragan- 
sett Steamship Company, which sets forth by 
way of defence that the supplies in question 
were furnished to, on the order and solely on 
the credit of the New Jersey Southem Rail- 
road Company, and no lien upon the vessel 
was created thereby. 

The evidence shows that the work in ques- 
tion was oi-dered by the master of the vessel, 
whose authority to give the order has not 
been disputed. The vessel was a foreign 
vessel, being owned by the Narragansett 
Steamship Company, a foreign corporation. 
The president of this corporation was Jay 
Gould, who was also the president of the 
New Jersey Southern Railroad Company, at 
this time operating a railroad from Sandy 
Hook, Long Branch and Philadelphia, and 
running in connection with the railroad a 
line of steamboats from Sandy Hook to the 
city of New York, a distance by water of 
some twenty miles. 

Between these two corporations the proofs 
show an armngeraent to have existed, that 
the steamboats of the Nan-agansett Steam- 
ship Company should run for the New Jei-sey 
Southern Railroad Company, on their route 
from and to Sandy Hook, as they might be 
wanted by reason of accident to the boats of 
the railroad company, or other necessity. 
This arrangement was verbal, for no definite 
period of time and for no pai-ticular days or 
specified voyages. The railroad was to pay 
for the use of the boats by the day when they 
were used. The price for the Meti-opolis, 
when used, was $100 per day, the railroad 
company to furnish the supplies, materials, 
and crews. 

By virtue of this agreement, the Metropolis 
made various irregular trips on the route be- 
tween Sandy Hook and New York, making in 
all eighty-three days during the season of 
1873. 

It may perhaps be assumed— unless some evi- 
dence has escaped my attention, owing to the 
confused and improper method adopted in tak- 
ing the testimony of five different cases all 
together— although the evidence hardly 
proves the fact, that the provisions in ques- 
tion were to enable the boat to make one or 
more of these trips between Sandy Hook and 
back. If so, according to the arrangement 
between the two companies, as between the 
railroad company and the Nan-agansett 
Steamship Company, the expense of these 
provisions was to have been borne by the 
railroad company. The provisions were or- 
dered by the steward of the boat; appointed 
by, and acting under the authority of the 
railroad company, and were delivered on 
board of and used by the boat. The requisi- 
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tton for tlie articles was headea, "New Jersey 
Soutliern Railroad Company, Steamer Metrop- 
olis, received from James M. Fuller," &c., &;c. 

The authority of the steward to procure 
these supplies is not disputed, but it is con- 
tended that as he had authority to order for 
the New Jersey Southern Railroad Company 
alone, and not for the Narragansett Steam- 
ship Company, his acts created "no lien upon 
the boat, but simply charged the railroad 
company. IMy opinion is otherwise. 

If the arrangement between the two com- 
panies was such as to constitute the raili-oad 
company owners for the voyage and transfer 
to them the possession and control of the 
vessel, then the power to bind the vessel for 
necessary supplies became vested in the rail- 
road company, and the vessel would be bound 
by their contract for necessary supplies, pro- 
vided the same were furnished upon the cred- 
it of the vessel. If, on the other hand, the 
effect of the arrangement between the two 
corporations was not to transfer the posses- 
sion and control of the vessel to the raikoad 
company, and the agreement was simply on 
the part of the owners of the vessel to per- 
form certain voyages, and on the part of the 
railroad to pay a certain compensation for 
that service so rendered by the ship owner, 
still the vessel would be liable for supplies 
used by her in the performance of that serv- 
ice, provided the same were furnished upon 
the credit of the vessel. 

"When the owners of the boat permitted 
the railroad to place on board this boat a 
steward, with authority to procure the pro- 
visions necessary for the boat, they permit- 
ted the boat to be charged by the steward so 
appointed and authorized for necessary sup- 
plies so procured. 

It is well known that the duty of procuring 
supplies of the character in question for ves- 
sels of this description in many if not in 
most cases devolves upon a steward or man- 
ager, who. in this particular, is the represen- 
tative of the owner. The owners of this vessel 
when they made this arrangement with the 
railroad company not only knew that supplies 
must be procured for the vessel to enable her 
to perfox-m the service it was intended she 
should perfoi-m, but they must also be taken 
to liuow that the steward they permitted to 
be appointed to the vessel would, in the ordi- 
naiy course of business, be authorized to pro- 
cure such supplies of this character as the 
vessel might need. 

The ordinary method of procuring supplies 
for a foreign vessel, is upon the credit of the 
vessel. The owners of this boat are to be 
considered as having contracted that the 
vessel's necessaiy supplies should be pro- 
cured in the ordinary manner of procuring 
• such supplies, and cannot be permitted to 
say that they did not suppo'se that the vessel 

would be charged with a lien. When, then, 
it is made to appear that the supplies were 
necessary, and were in fact used on board 
the vessel, and that they were procured by 



the officer whose ordinary duty it is to pro- 
cure such articles, and that such officer was 
authorized to procure the same, a case is 
made where the vessel herself, is charged 
with a lien, provided the supplies were pi-o- 
cured upon the credit of the vessel. Ihe lia- 
bility of a foreign vessel for supplies, arises 
out of the fact that the supplies are used on 
board the vessel to enable her to make voy- 
ages and earn freight, and the further fact 
that the supplies are procured upon the cred- 
it of the vessel by a person duly authorized 
to procure the same. A vessel sailed on 
shares by her master is held bound for sup- 
plies procm-ed by the master, notwithstand- 
ing the fact that as between the master and 
owners the master alone is to furnish the 
supplies. 

So in the case of The City of New York 
[Case No. 2,758], where the ve^el was char- 
tered and coal was ordered by a purser em- 
ployed by the chartered vessel, she was held 
liable when the fact was proved that the 
coal was* furnished upon the credit of the 
boat 

In this view of the law the decision of this 
case must depend upon the question of fact, 
whether the provisions in question were fur- 
nished upon the credit of the boat. If they 
were so fm*nished, the boat and also the rail- 
road company became bound therefor. If 
they were not so furnished the railroad com- 
pany alone is bound. 

Upon this question the burden is upon the 
claimant. When one authorized to procure 
supplies for a foreign vessel, orders supplies 
for the vessel, that are used by the vessel 
and necessary therefor, the presumption 
arises that they are furnished upon the credit 
of the vessel (Insm-ance Co. v. Baring, 20 
WaU. [87 TJ. S.] 159), and the necessity for 
the credit of the vessel is shown by proof of 
the necessity of the supplies for the use of 
the vessel (The Grapeshot, 9 Wall. [76 TJ. S.] 
138). 

The present case is relieved of all difficulty 
upon the question to whom credit was given, 
by the circumstance that facts precisely 
similar to those here made to appear as bear- 
ing on the question whether credit was given 
to the vessel, were shown in an action brought 
by this same libellant against the steamboat 
Plymouth Rock, a vessel running on the 
same route, and were in that case found, 
not only by this court, but also by the circuit 
court upon appeal, to be insufficient to justify 
holding that the supplies were furnished 
solely upon the credit of the railroad. The 
two cases are alike except that in the case 
of The Plymouth Rock the railroad company 
was the actual owner of the vessel, while in 
this case they were using the boat of another 
under the arrangement which has been de- 
scribed. That fact, as has been shown, does 
not, in a case like this, affect the question of 
the liability of the vessel when once the 
credit of the vessel is found to have entered 
into the contract as an element thereof. 
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I have been referred by counsel to a case 
decided by tlie district court for the Southern 
district of New Yorli^ where in an action 
against this same boat by a different libel- 
lant upon similai- facts, a different conclusion 
was arrived at I presume the case alluded 
to was determined before the decision of the 
circuit court in the case of The Plymouth 
Rock [Case No. 11,237], had been promulgat- 
ed. The decision of the appellate court in 
the case of The Plymouth Rock is decisive of 
the question of credit in this ease, and com- 
pels a decision in favor of the libellant. 



Case Wo. 9,504. 

The METROPOLIS. 
[See Case No. 962J 



MBTROPOUS, The (BANKS v.). See Case 
No. 962. 



Case Ho. 9,505. 

METROPOLITAN LIFE INS. 00. v. HAR- 
PER. 

[3 Hughes, 260; 5 Reporter, 490.] i 

Circuit Court, W. D. Virginia. March 20, 1878. 

Insurance — Life — ^Policy Paid — Suit to Recov- 
er— Fraud— Courts — Federal Jurisdiction — 
Foreign Insurance Company — State Stat- 
ute. 

1. Where the amount of a policy of life insur- 
ance has been paid by the insurer, and he after- 
wards brings suit to recover it back, he must 
be deemed by the payment to have settled and 
waived all questions of law and fact, as to the 
validity of the original contract, except fraud, 
which they had the means of raising when they 
paid the loss. 

[Approved in Stache v. St. Paul P. «& M. Ins. 
Co., 49 Wis. 96, 5 N. W. 36.] 

2. A foreign insurance company may sue as 
plaintiff in a United States court, regardless of 
any state law forbidding such foreign companies 
from resorting to United States courts. 

[In equity. Bill by the Metropolitan Life 
Insurance Company against George W. Har- 
per, on a policy of insurance paid the defend- 
ant] 

RIVES, District Judge. This is a suit in 
chancery, brought for the amount of a life 
policy paid the defendant under the allega- 
tion of a fraudulent procurement thereof. 
The jurisdiction, therefore, of the court 
arises out of this alleged fraud. The appli- 
cation and medical examination of the In- 
sured took place on the 8th day of July, the 
policy issued on the 2d August, and the 
death occun-ed on the 18th October, all in 
the same year, 1875. The proofs of death 
were taken in the succeeding November. 
They bear on their face the marks of due 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission. 
5 Reporter, 490, contains only a partial report.] 



care and just precaution. They consist of 
the statements of the claimant the attending 
physician, the undertaker, and the com- 
pany's resident agent. They display a 
searching scrutiny into all the facts affect- 
ing the liability of the complainant under 
its contract of insui*anee. The death was 
sudden. There had been no such complaint, 
or known disease beforehand, as would have 
led to the apprehension of such an instan- 
taneous seizure and death. It was, there- 
fore, well suited to challenge the attention 
and arouse the suspicions of the company. 
Could such a sudden death occur without 
some organic disease, or constitutional in- 
firmity, concealed in violation of that stipu- 
lation of the policy, denouncing it null and 
void, "should any of the statements or dec- 
larations made in the application, on the 
faith o€^ which this policy is issued, be found 
untrue as regards the age, health, habits, or 
family history of the insured?" The period 
of ninety days after due notice and satis- 
factory proof of death, is reserved to the 
company for a consideration of the question 
of its liability under the various warranties 
it exacts of the insured, of the absolute 
verity of his answers to their interroga- 
tories. These questions are so numerous 
and cover such a variety of topics, and in 
some instances, of such apparent remote- 
ness to the risk, that untrue answers, how- 
ever immaterial or mistaken, must often be 
found in practice to furnish a loophole of 
escape to the insm-er. Still the normal re- 
quirements of good faith and truth must pre- 
vail; and it is not for the insured, or the 
court that has to pass upon his contract, to 
shelter him under the plea of the immateri- 
ality of the falsehood. He has chosen to 
contract on the basis of the truth of his an- 
swers to all questions; and he has no right 
to discriminate between them as to their 
relative weight with his co-contractor. It 
is scarcely to be supposed that this company 
was idle in this interval, and failed to make 
diligent inquiry into all facts touching the 
payment of the policy. Had they chosen to 
be thus derelict, it is but just that they 
should be bound by the consequences of their 
negligence. But, in my opinion, they are not 
subject to such an imputation. Look to the 
questions, with which they ply their resi- 
dent agent, D. H. Pannill, and his answers. 
He is asked to state all the facts and cir- 
cumstances within his knowledge relating 
to the cause of death. His answer Is: "I 
know nothing of the facts and circumstances- 
attending this death, of my own knowledge. 
I heard that he died suddenly in Danville,, 
some said of apoplexy, some of heart dis- 
ease." Again, in answer to the seventh 
question, as to his knowledge, information, 
or belief, of any "facts inconsistent with the 
statements made in the application of the 
insured, he concludes his answer with this 
significant disclaimer: "I know of no fact 
why the insured should not have been re- 
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garded as insurable at the time he -was in- 
sured, and have heard of nothing since, hut 
quite the contraiy from all -who linew him." 
This information was given the company by 
their responsible resident agent under the 
date of the IGth November, 1875. Should 
they not have taken alarm at his report of 
"death from heart disease?" Did not the 
inquiiy naturally arise whether such dis- 
ease did not antedate the application, and 
if so, its existence be a breach of its war- 
ranties? It is hard to suppose that the four 
months intervening between these proofs, 
and the payment of the policy on the 29th 
March, 1876, passed unimproved by the com- 
pany in a searching inquiry into all the 
breaches that are now marshalled in Im- 
posing array in the argtmaent of this cause. 
Is there no legal effect to be attributed to 
this payment, imder these circumstances of 
delay, and opportunity of inquiry? Notwith- 
standing this acknowledgment and ratifica- 
tion of .the contract, is the case still open in 
equity for all the defences which the com- 
pany could have made to an action of law 
by the defendant to recover of them the 
amount of this policy? I think not. Reason 
and authority alike declare that after this 
payment they are precluded from setting up 
the warranties, of which they might have 
availed in their resistance of this payment. 
The time has passed for such defences. 
Whether by design or neglect, they have al- 
lowed the time to pass within which they 
could liave opened up and relied upon such 
defences. They have virtually waived them, 
and are now remitted to the sole defence of 
fraud. To this effect is the case cited by 
Mr. Bouldin, of the National Life Ins. Co. 
V. Minch, 53 N. Y. 144. It was an action 
brought to recover of the defendant as ad- 
ministrator, etc., of Anna 0. Minch, §2500 
and interest as damages sufiEered by the 
plaintiS by reason of a conspiracy and 
fraudulent representations, whereby the 
plaintiff was induced to insure ihe life of 
the deceased and to pay the loss after death. 
It is precisely like the case at b'ar with this 
exception, that it was a case at law and 
triable before a jury; whereas the present 
is in equity, and to be tried by the chan- 
cellor without a jury. The doctrine was 
there clearly and distinctly announced that 
a breach of any warranty in an application 
for a policy of life insurance, must be in- 
sisted upon by the insurer, when a claim is 
made for the execution of the contract,' or it 
will be deemed to have been waived. Mere 
ignorance of a fact which would have en- 
abled a company to defend on account of 
such breach is not such mistake of fact as 
will enable it to recover back money paid 
upon the policy. In the opinion of the court 
.in this case, this peiiinent and comprehen- 
sive remark of Judge Sutherland in 27 Barb. 
354, is quoted and approved: "In this action 
they must be deemed by the payment to 
have settled or waived all questions of law 



or fact, as to the validity of the original 
•contract, except fraud, which they had the 
means of raising when they paid the loss." 
The doctrine thus clearly stated and com- 
mended by its reasonableness to our ap- 
proval seems to me conclusive of many 
points raised and discussed by plaintiff's 
counsel. Such, for instance, is the objec- 
tion to the appointment and disqualification 
of the medical examiner. It seems that reg- 
ularly he is appointed by the general agent, 
who reports him to the company for con- 
firmation, where I suppose he is duly regis- 
tered. Whether this is the case where there 
is a new field for the introduction of this 
insurance business I am not informed; at 
any rate the act of the local agent in the ap- 
pointment becomes known to the company 
on the issue of the policy, and any irregu- 
larity or impropriety therein is the act of 
the agent, and necessarily waived by the 
grant of the policy. On this occasion the 
agent enters on his canvass under the 
auspices of a resident attorney of the county, 
to whom the agency was transferred. The 
insured was a man of respectability and 
influence; and it was an object with these 
canvassers to secure him as a patron of 
their business; accordingly, a friend and 
neighbor is warmly solicited to aid them 
in prevailing on the decedent to take a 
policy in their company." He does so. Un- 
der such circumstances of importunity the 
agent would scarcely agree to be balked in 
his scheme by the want of a disinterested 
physician; on the contrary it would not have 
been surprising if he had improved a mede- 
cin malgre lui (a doctor in spite of himself) 
out of the materials nearest him rather than 
lose the prize he was in the act of clutching. 
Nor would it have mattered in law or reason, 
because his act or fraud would have to go 
before the company and be repudiated in 
the rejection, or ratified in the issue of the 
policy. So, the time for this objection has 
passed; ahd whatever irregularity or Im- 
propriety there may have been in this selec- 
tion of the medical examiner, and his con- 
duct of the examination, the company is 
estopped from availing of it at this tJme 
by their accepting the action of their agent 
in the premises. It is proven that Dr. Rob- 
ertson did not wish to act; pleaded urgent 
professional calls upon him at the time, and 
that the insured also suggested to Dr. 
Smead, the agent, the impropriety of his 
acting, as he was a brother-in-law of his, 
but none of these considerations diverted 
Dr. Smead from the consummation of the 
proposals while his recruit was yet in the 
humor for the contract. Now would it not 
be a great injustice under these circum- 
stances to allow the company to disavow the 
knowledge or plead ignorance of these facts; 
and after the execution of the contract by 
the issue of the policy to rake up from the 
past objections that were merged in that 
policy and obliterated by its grant? I can- 
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not escape the conclusion that it would be. 
In the same way, and for the same reason.* 
it is not permissible for the plaintiff's coun- 
sel to range through the whole network of 
interrogatories and rely upon breaches un- 
affected by fraud. To constitute such fraud, 
the falsity of the answer is not sufficient of 
itself; it must be combined with the guilty 
knowledge of its falsity. Take for instance 
the answer to the eighteenth question, which 
has been arraigned by the concluding coun- 
sel of the plaintiff as the rankest fraud in 
the case; the assertion, namely, of the medi- 
cal examiner that the life proposed was in 
all respects a first-class healthy risk. This 
is an opinion still avowed by Dr. Robertson, 
and I am at a loss to conceive how they 
should predicate of it, much less prove a 
knowledge on his pail to the contrary, and 
a fraudulent concealment thereof. So with 
the answers to questions seven and eight, 
the ti-uth of which is still averred by Dr. 
Robertson; and we have no testimony to 
the contrary at the time of insurance. So 
far as the testimony discloses, the rheu- 
matic symptoms may have supervened upon 
the insurance; at the time of the medical 
report no ailment was spoken of save ca- 
tarrhal and neuralgic affections; so that 
fraud cannot fairly be imputed to these an- 
swers. And, further, I take it that counsel 
for the plaintiff have fully conceded that 
they are restricted to allegations of fraud 
and cannot now rely on bare breaches of 
warranty, which were settled, adjusted, and 
closed forever by the voluntary payment of 
the loss, though the company were ignorant 
of the existence of the breaches at the time 
of such payment. In the same line of argu- 
ment, much stress is laid on the discharge 
cf the insured from the Confederate anny 
at Norfolk, in 1863, some twelve years prior 
to the insurance; and although a witness 
attributes that discharge as well to incom- 
petency as a colonel of militia as to low 
spirits and enfeebled health. But Dr. Rob- 
ertson declares that that discharge was not 
on any grounds affecting longevity, but rath- 
er from apprehension of what disease might 
be developed by the life and exposure of the 
camp; and it is not just to predicate of his 
silence on that head, a fraudulent conceal- 
ment on his part in the absence of all proof 
that his apprehension of consumption was 
ever fulfilled by the event, and his positive 
assertion that the insured was not consump- 
tive. 

The bill in this case is framed upon the 
idea that the plaintiff's would be restricted 
to the question of fraud. It does not con- 
template or ask for relief on the score of 
breaches of warranty, free from such taint. 
I admit there is a general sweeping aver- 
ment of fraud, but it is virtually narrowed 
to three special instances, which are con- 
fined to the answers to three questions, 
namely: Nos. 10, 11 and 12, and are said 
to consist in the fraudulent assertioji: (1) 



"That William H. Harper had never had 
any illness or injury ; (2) that he had never 
consulted any physician concerning himself; 
and (3) that he did not use alcoholic stimu- 
lants or malt liquors to any daily extent." 
To iliese specific charges the pleadings and 
proofs conform; not so, however, with the 
argument, which, as I have shown, has taken 
a wider range. 

I must now turn my attention to this 
aspect of the case. First, however, we must 
ascertain the cm-rent of authorities by which 
I must steer my course to a decision in this 
cause. One class is where the applicant, by 
himself or another, prepares his declaration 
and solicits his policy. There the courts de- 
cide that he is bound by his answers and 
warrants their truth, so that it is not for 
him nor the court nor the jury to rely on 
their immateriality; they are stipulated for 
as a basis of the contract; the insurer had 
a right to call for them; and it is for him 
alone to determine the weight to be given 
them in his decision upon the grant or re- 
fusal of the policy. Nothing but truth in 
such answers can subserve the ends of 
mor^s or law, and uphold the bona fides 
and justify the execution of the conti-act. 
No question here arises as to the obligation 
of the warranties, for they are not chal- 
lenged by any testimony dehors the written 
instrument affecting its purport or validity. 
Such are the cases of Jeffries v. Life Ins. 
Co., 22 T^"all. [89 X). S.] 47, and Aetna Life 
Ins. Co. V. France, 91 U. S. 510. Buf a dif- 
ferent rule is applied to the case of local 
agents who are engaged in the business of 
soliciting insurance. Where they are active 
and the insured passive; where they pre- 
pare the declaiutions and dictate the an- 
swers, and the respondent accepts them, the 
courts have refused to enforce against the 
insured the leading canon of evidence, name- 
ly, that a written instrument cannot be 
varied by parole testimony. But upon the 
ground that the insurer has, by the act of 
his agent, secured an advantage which oper- 
ates as a fraud upon the insured, the latter 
will be allowed to prove the part of the 
agent in the framing of his answer, though 
it tends to invalidate the authenticity of tlie 
instrument. This is done under the doctrine 
of estoppels in pais; a doctrine, as Justice 
Sillier observes, well established and under- 
stood, but its applicability not so well defined 
as could be wished. It has, however, been 
applied to insm-ance in numerous well-con- 
sidered judgments by the courts of this coun- 
try. Otherwise, the offieiousness of insur- 
ance agents would defeat the ends of justice 
and often tend to the support of dishonest 
claims. To this class belong the cases of 
Insurance Co. v. Wilkinson, 13 WalL [80 U. 
S.] 222; Insurance Co. v. JIahone, 21 Wall. 
[88 U. S.] 152; Continental Ins. Co. v. Kasey, 
25 Grat 268; Manhattan Fire Ins. Co. v. 
Weill [Case No. 9,022]. 

Being thus furnished with the law and the 
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discriminations made by it, -we advance to tiie 
facts of ttiis case. It is not my purpose to en- 
ter on a critical examination of tlie voluminoiis 
proofs in tbis cause. I sliall indicate my 
conclusions ratlier than endeavor to support 
them by particular references to the testi- 
mony. The pleadings in this cause must be giv- 
en their just weight. This forum allows the 
complainant to appeal to the conscience of the 
defendants, and when he has done so, the an- 
swers can only be overruled by two witnesses, 
or one witness with corroborating facts. 
What, then, briefly is the statement of Dr. 
Robertson's answer? That he was arrested in 
the midst of urgent professional calls by Dr. 
Smead, the agent of the plaintiff, and con- 
strained by his importunity to undertake a task 
entirely new to liim, that of a medical examin- 
er of his brother-in-law, William H. Harper; 
that he had not time to read the paper or print- 
ed forms .presented to him, but was directed in 
his task by the agent, to whom he readily 
yielded as to one authorized by the company to 
guide him in filling up the blanks in the print- 
ed form. "When in this way he reached ques- 
tion No. 10, respondent stopped, and was.going 
on to mention the illness and injuries which 
the said W. H. Hai-per had had, without ob- 
jection on the part of W. H. Harper, when 
said Smead said that that question must be 
answered 'No,' unless such iUness or injury 
had impaired said Harper's constitution or 
general health; and respondent believing it 
had not, and believing also that said Smead 
Imew how the said question should be answer- 
ed so as to meet the requirements of his com- 
pany, wrote the answer 'No.' When question 
No. 11 was reached, namely, 'Has the said life 
ever consulted any physician concerning bdm- 
self ?' respondent asked said Smead if he must 
answer whether he consulted him, or whether 
he had consulted any other physician besides 
himself, and said Smead replied that he must 
answer whether he had ever consulted any 
physician besides himself, and that he must 
answer said question 'No.' When question 
No. 12 was reached, namely, *To what daily 
extent does the said life proposed use alcoholic 
.stimulants or malt liquors?' respondent an- 
swered, 'Not at all,' and he claims now that 
answer was true." Now if this answer could 
be disproved there is one only living witness 
who could do so, and that is Dr. Smead. His 
deposition has been taken and filed by the 
plaintiff in this cause. I have read it atten- 
tively, and can find nothing substantial to con- 
tradict or discredit the answer. There are 
some trivial and circumstantial discrepancies, 
but a substantial agreement. Dr. Robertson is 
arraigned for not excluding Smead from the 
examination, and for not reading the caption 
of the paper; while Dr. Smead, acting at dif- 
ferent times both as agent and medical exam- 
iner, pleads as his excuse for his forbidden 
presence, that he also had not read the cap- 
tion and was ignorant of its prohibition. 
This disposition, then, is to be taken as sus- 
taining the answer. Not a suspicion, there- 
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fore, is left as to the part of Dr. Smead in dic- 
tating the simple answer of "No" to the ques- 
tions Nos- 10 and 11, and suppressing the 
explanatory remarks of Dr. Robertson as as- 
sented to by W. H. Harper. Can the com- 
pany, therefore, take advantage of tliis an- 
swer dictated by then: agent, and exclude the 
explanation made by Dr. Robertson? Certain- 
ly not, if the decisions of the supreme comt 
that I have cited are to be respected and 
obeyed. But, say the plaintiff's counsel, give 
the defendant the benefit of Dr. Robertson's 
explanations, which were suppressed by Dr. 
Smead, and still thei-e is a fraudulent conceal- 
ment of the real state of the hisured Ufe. He 
is confronted by the fact of Harper's discharge 
from the Confederate army and his spell 
of sickness in February, 1875. This, of course, 
depends on the testimony, and the plaintiff as- 
sumes the onus of showing the former was. 
due to a consumptive habit, and the latter to a 
serious organic derangement. It is easy 
enough with a suspicious turn of mind to con- 
ceive and charge such was the case; but with 
the court it is a question of proof. There has 
been a diligent search for testimony on this 
subject; a large number of witnesses have 
been examined upon it; no pains have been 
spared to establish it, if it existed; and yet aft- 
er a carefTil sifting of the testimony it seems 
to me there is a plain defect of proof to main- 
tain the issue on the part of the plaintiff. 
The sum of the testimony is that the discharge 
from the army was owing to low spirits and 
depressed health as well as military incapaci- 
ty; and that the spell of sickness in the win- 
ter arose from a temporary derangement of 
the stomach, from both of which the insured 
recovered before the insurance in July, 1875. 
If these indispositions were move serious, I 
can only say the fact has not been shown to 
my satisfaction. No one of all these witnesses 
has been found to testify that the insured was 
consumptive, or that his health was impaired 
by organic disease. It is true that he was sick 
for some eight or ten days in February pre- 
ceding his demise, but where is the proof that 
it was otherwise than as described by his phy- 
sician; a transient affection of the stomach, 
from which he recovered without any lasting 
injuiy. All this diagnosis may be wrong, but 
where is the proof of it? Parties in interest 
and third persons may speculate to the eon- 
trai-y, as interest or suspicion may suggest; 
but the judgment of the court must repose on 
a surer foundation. It requires proof, and is 
forbidden to enter the field of conjecture, 
where fraud is never presumed, but is always 
to be proved. The same reasonmg applies to 
the habits of the insured as to drink. No wit- 
ness deposes that he ever saw him drunk or 
under the influence of liquoi-. Prior to his 
sickness he drank ardent spirits occasionally 
•at home and abroad, but no one can be gotten 
to declare that the habit affected his health or 
constitution, or that he ever carried it to ex- 
cess. His indulgences in this way might be 
exaggerated or lightened, according to the 
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fancy of the witness; but I infer from the gen- 
eral current of testimony he had been a mod- 
erate drinker, and had not in tliis respect 
abused or impaired his health or constitution. 
But after February, 1S75, it is indisputably 
proven that he abjured ardent spirits and ad- 
dicted himself to the occasional use of wine 
only. Under this state of proof was Dr. Kob- 
ertson justified in answering question No. 12: 
"To what daily extent does the insured use al- 
coholic stimulants," "Not at all?" I thmk he 
was, and I discern in that answer no conceal- 
ment whatsoever, much less a fraudulent con- 
cealment. Thus, then, stands the ease with 
the defendant Dr. Robertson. The insured 
only acquiesced in these answers, and must 
be, at least, as free of fraud as he. Both these 
men stand fair and irreproachable in their 
communities. I see nothing in this testimony 
to blast their characters and convict them of 
fraud. There is no ground to fear that these 
insurance companies will fail of the protection 
of the courts and be left exposed by them to 
the machinations of the fraudulent They are 
praiseworthy and beneficent enterprises and 
will, I doubt not, receive the full protection of 
the law in all cases of fraud. This is proven by 
the sequel of the case of Anna 0. Minch, which 
I have quoted. The new trial resulted in the 
finding of the atrocious fraud alleged, and the 
reeoveiy of the amount of the policy already 
paid, with interest and costs. Such, I am sure, 
would be my judgment in such a ease. But 
it is solely because the fraud is not proved to 
my satisfaction that I feel consti'ained to de- 
ny the relief asked. Had it appeai-ed to me 
that W. H. Harper had by himself, or in con- 
spiracy with Dr. Robertson, fraudulently vio- 
lated any of the warranties on which his pol- 
icy rested, no such consideration of sympathy 
as has been hinted would, for a moment, with- 
hold me from the reti-ibution which it would 
be in my power and will to visit upon such a 
breach of faith. I am not able to fasten on 
the deceased the fraud alleged against him. 
He seems to me to have been the passive re- 
cipient of the policy he was solicited to take; 
and his tacit acceptance of the answers which 
Dr. Robertson gave for him, under the direc- 
tion of the agent, are not tainted by falsehood 
or fraud. Nor does it seem to me that the 
company have any right to complam thdt ei- 
ther their agent or medical examiner betrayed 
their confidence or exceeded their authority. 
The whole transaction was as fair and honest 
as the infirmity of human nature admits of. 
An interested and jealous mind may doubtless 
discei'n flaws and lapses in it; but a generous 
and just construction of motives and acts will, 
it seems to me, exculpate the parties from the 
serious charges against them. 

In casting around for the cause of this con- 
troversy, I can scarcely be mistaken in attrib- 
uting it to the sudden and remarkable death- 
of the insured. It was well calculated to pro- 
voke hostile speculations, and to impugn the 
accuracy or good faith of the medical report 



In contemplating such a catastrophe, so in- 
stantaneous and unaccountable, rumors might 
well spread that it was due to heart disease, 
or some organic derangement which Dr. Rob- 
ertson should have seen in its beginning and 
reported on his examination. Hence, medical 
experts have been examined as to this death, 
and have failed to detect or expose its imme- 
diate cause. All of certainty we have on the 
subject is the theory of his physician that it 
was the ti-ansfer of his neuralgic rheumatism 
to his heart At any rate there is an entire 
absence of proof to show it was owing to a 
cause existmg at the time of the medical ex- 
amination, was then known to Dr. Robertson, 
and fraudulently suppressed by him. In Mrs. 
Minch's case, she was represented to have 
died of pneumonia, when it was proven she 
died of cancer, fi-audulently concealed in her 
declaration. How unlike to this case! I have 
not adverted to the testimony of Dr. Hegeman, 
the vice-president of this company. It is so 
largely devoted to the offer and rejection of 
compromises, all of which is inadmissible as 
evidence, that it has no special weight in this 
case. So far as it seeks to impeach the evi- 
dence of Dr. Robertson through his conversa- 
tions and letter axhibited with the deposition, 
I see nothing that may not be reconciled, and 
be consistent with the truth of both witnesses. 
After a careful and deliberate consideration 
of the case, I am satisfied it was right to set 
aside the issue once dii-ected in it It is em- 
phatically a case of equitable jurisdiction, 
where the verdict of a jury could scarcely aid 
the court. Where the credibility of conflicting 
witnesses is to be passed upon, it is perhaps 
proper to evoke the verdict of a jury; but in 
all other cases resting upon the original juris- 
diction of a com-t of equity, it is rarely dis- 
creet to devolve the responsibility of a judg- 
ment, in whole or in part, upon the finding of 
a jury. It has been suggested that as this 
company has conti-acted, under the terms of 
the act of assembly, to be amenable to suits 
in the courts of this state, it forfeits its char- 
acter of a foreign corporation and its right to 
sue in this court. This consequence does not 
seem to me legitimate. It may be bound to 
appear through its resident agent to suits 
against it; and when brought its agent may be 
precluded from removing the case to a fed- 
eral court as, I am told, has been decided bj' 
our com-t of appeals. But evidently this act 
does not pretend to deprive the foreign coiijo- 
ration of its resort as plaintiff, to this court. 
Hence, I decline to yield to the claim of the de- 
fendant's counsel that I have not jurisdiction 
of this case. 

I have thus hurriedly disposed of the ques- 
tions raised and discussed in this case with 
rare ability. It only remains for me to an- 
nounce my judgment that the bill must be dis- 
missed with costs, and the injunction against 
the bankers dissolved, so that they may pay 
the deposits to the defendant George W. Har- 
per. 
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METROPOLITAN R. CO. v. SLACK. 

[Holmes, 375.] i 

Circuit Court. D. Massachusetts. May, 1874. 

Taxation— iNCoaiE Tax — Eaksis'os of Railwax 

COSIPAXT. 

1. Section 119 of the act of June 30. 1864 (13 
Stat. 283), as amended by the act of July 13, 
1S6G (14 Stat 138), proTiding that income taxes 
"shall be levied on the first day of May, and be 
due and payable on or before the thirtieth day 
of June, in each year, until and including the 
year 1870, and no longer." does not apply to an 
internal-revenue tax on the dividends and earn- 
ings of a railway corporation for the first sis 
months of the year 1870, which is not an income 
tax, but an excise. . 

2. Under section 15 of the act of July 14, 
1870 (16 Stat 260), providing for levy and col- 
lection of a tax "for and during the year 1871," 
on interest paid by corporations, "and on the 
amount of dividends of earnings hereafter de- 
clared by them," the dividends and earnings 
of a railway corporation for the last six months 
of the year 1870 are not taxable. 

Assumpsit to recover the amount of certain 
taxes, paid under protest by the plaintifiC, a 
street-railway corporation, to the defendant 
[Charles "W. Slack], a collector of internal rev- 
enue. The action was originally brought in 
the state court, and was removed by the de- 
fendant to this court by certiorari. The case 
was heard on an agreed statement of facts, 
the material parts of which were as follows: 
On the 23d of June, 1870, the directors of the 
plaintiff corporation declared a dividend of 
its savings and income for the first six months 
of the year 1870, payable July 1, 1870. The 
savings and income for the first six months 
of 1870 not being sufficient to pay the divi- 
dend, a portion of the surplus earnings of the 
previous year (upon which tax had been 
paid) was added to the earnings of the first 
half of 1870, to make up the amount of the 
dividend. A tax of five per cent was assessed 
upon the dividend, from the amount of which 
tax was deducted the tax paid by the cor- 
poration on the surplus earnings of 1869, car- 
ried forward as above; the balance was paid 
by the plaintiff under protest On the 22d of 
December, 1870, the corporation declared a 
dividend of its earnings and income for the 
last six months of 1870, payable Dec. 30, 
1871. A tax of two and a half per cent was 
assessed on this last dividend, and a like tax 
on the surplus earnings of the corporation 
over and above the dividend for said six 
months; which tax was paid by the plaintiff 
under protest 

Jewell, Gaston & Field, for plaintife. 
Grcorge P. Sanger, for defendant. 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission,] 
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LOWELL, District Judge. The reasoning 
of the supreme court in Barnes v. Railroads, 
17 Wall. [84 U. S.] 294, seems to me to gov- 
ern the first part of this case, relating to the 
tax assessed upon the plaintiff for the divi- 
dend declared in June, 1870. In those cases 
it was laid down that the tax upon the earn- 
ings of such companies as the plaintifE is 
an excise imposed upon them directly, and 
not a pai't of the general income tax of their 
shareholders. It seems to follow, fairly, that 
the limitation of section 119 of the act of 
1864, as amended by the act of 1866 (14 Stat 
138), which brought the income tax to a close 
with the end of the year 1869 (assessable in 
May and payable in June, 1870), does not 
apply to tMs excise. This part of the case I 
decide for the defendant 

The question concerning the tax on the earn- 
ings of the second half of the year 1870 is 
one of difficulty, because section 15 of the 
act of 14th July, 1870 (16 Stat 260). appears 
to be self-contradictory. It provides that 
there shall be levied and collected "for and 
during the year 1871" a tax of two and a half 
per cent on the amount of all interest or 
coupons paid, &c., and on the amount of all 
dividends of earnings, income, or gains, "here- 
after declared" by any bank, &c. I have 
taken pains to examine the records of con- 
gress, and find that the words "for and during 
the year 1871" were inserted upon the report 
of a committee of conference, and without a 
word of debate in either house. 

As the section stood before those words 
were added, the meaning was, that, instead 
of the former tax of five per cent, there 
should be levied a lighter tax, but that this 
should not be retroactive so as to relieve divi- 
dends which had been or should be declared 
before the passage of the act, and thus be- 
come liable to the five per cent When the 
words "for and dming the year 1871" were 
added, the "hereafter declared" became al- 
most meaningless, or else repugnant; and, if 
the latter, the question is, which is to con- 
trol? 

The commissioners of internal revenue -de- 
cided, first, that dividends for the last half of 
1870 were liable to be assessed (12 Int Rev. 
Ree. 93, 117); then that they were not (13 
Int Rfev. Rec. 17) ; and then again that they 
were (14 Int Rev. Rec. pT)', and it is not 
surprising that there should be this conflict 
of opinion. I cannot find any way of fully 
reconciling the apparent inconsistency. It is 
not, in my opinion, possible so to change the 
words "for and during the year 1871" as to 
hold that they authorize an assessment for 
1870. I think "during" is intended to express 
the idea that after 1871 there shall be no fur- 
ther excise of this character; and not, as was 
argued by the defendant, that the levy must 
actually be made in that year of all the profits 
of that year, and also of those of the last 
half of 1870. 

In my opinion, a levy made in 1872, for the 
earnings of 1871, would be valid, and was 
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intended to be made, if necessary; in other 
"words, the tax was upon the whole profits of 

1871, and could not he evaded by declaring 
out of those profits a dividend payable in 

1872, And this I understand to be the deci- 
sion under the act of 1866. in Barnes v. 
Railroads, 17 Wall. [S4 U. S.] 294. 

If this be so, what warrant have we for 
saying that a tax to be levied for the year 
1871 means for eighteen months? If the lat- 
ter half of 1871 is included in one year, how 
can the latter half of 1870 be included in the 
same year? There is no feason for any such 
provision; and it is conti-adicted by section 
16, which requires a return to be made to the 
assessor within thirty days after the dividend 
is declared. The consti-uction contended for 
by the defendant requires us to hold that a 
dividend payable in August is to be returned 
in September, though it is not taxable until 
the following January. 

That congress understood full well the 
meaning of the words used in the opening 
clause of section 15, is shown by an amend- 
ment inserted, if I mistake not, at the same 
time and in the same way in section 6; name- 
ly, that the income tax should be levied and 
collected for the years 1870 and 1871, and 
no longer. The "during" of section 15 cor- 
responds, as I have said, to the "no longer" 
of section 6; and the unmistakable meaning 
of the early part of section 15 is, that the tax 
on the dividends of railroad companies shall 
be levied for the year 1871, and no longer. 
So far I do not find difficulty: but this brings 
the two phrases into direct repugnancy; be- 
cause "hereafter declared" seems to mean at 
any time after the passage of the act. 

Upon the whole, I think the governing clause 
of this section is the opening clause; be- 
cause, if that is rejected, there is no power 
left to levy any tax. It is equally improper 
to reject any part of that clause, because then 
there is no limitation of years at all. That 
part of the section must, therefore, be entire- 
ly changed by interpolating the words "for 
the remainder of the year 1870," or something 
equivalent; or else it is plain that congress 
has failed to authorize a levy for the last 
months of 1870, whatever it may have said 
about dividends in some other clause. 

Now, I know of no authority which will au- 
thorize such an interpolation. It seems to me 
much more consistent with sound construction 
to reject the words "hereafter declared," or to 
make them yield a part of their meaning, 
and remain as surplusage, or nearly so; be- 
cause all the dividends earned in 1871 would 
be declared after the passage of the act, while 
all the dividends thereafter declared can by 
no means be assessed for the year 1871. In- 
deed, to give to those words the force contend- 
ed for, is to change and enlarge their sense 
into nearly the opposite of their original 
meaning. "When vfTitten, they meant that 
the reduction of the tax should not be re- 
trospective. As now proposed, they would * 
mean that it shall not be too prospective. 1 



cannot believe that it is permissible to supply 
a meaning for an act of congress upon any 
theoiy of what they probably might be ex- 
pected to intend, which would so twist this 
section as to read that on all dividends here- 
after declared until the end of 1S71, including 
all earned in 1871, there should be levied the 
tax. I come back, therefore, to the point 
which is in reality, the gist of the case,~that 
it is not the declaration of a dividend, but the 
earning of profits, that is the material thing, 
and that it is upon the profits earned in 1871 
that the tax is imposed, and on none other. I 
have found my judgment enlightened and my 
opinion fortified by the decision and reason- 
ing of McKennan, J., in Philadelphia & Read- 
ing R. Co. V. Kenney [Case No. 11,088], which 
sustains this construction of the statute. 

Judgment for plaintiff for the amount of 
the second sum mentioned in the agreed facts, 
with interest at six per cent from July 31, 
1871. 

NOTE. Upon a similar case involvinjr the in- 
terpretation of section 15 of the act of July 14, 
1870, a majority of the United States supreme 
court, stating that "the ambiguous terms of the 
statute prevent the possibility of a satisfactory 
solution of the question presented," adopted 
"the construction practically placed upon it by 
the administrative department of the govern- 
ment"; and decided in favor of the tax. Blake 
V. National Banks, 23 Wall. [90 U. S.] 321. 
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METROPOLITAN WASHING-MACH. CO. 
V. PROYIDENCE TOOL CO. 

[Holmes, 161.] i 

Circuit Court, D. Rhode Island. June, 1872.2 

Patexts — Reissue — Compauison — Matters of 

Fact — Decision of Commissionek— State of 

THE Art — Clothes Wrixgers. 

1. In a suit for infringement of a reissued 
patent, the question whether or not the reissue 
is for the same invention as the orighial patent, 
is one of construction for the court upon com- 
parison of the two instruments. Questions as 
to matters of fact connected witli the surrender 
and reissue are closed by the decision of the 
commissioner granting the reissue. 

[Cited in Spaeth v. Barney, 22 Fed. 829.] 

2. In view of the prior state of the art, the 
reissued patent. No. 2829, dated Dec. 31, 18G7, 
granted Sylvanus Walker, for an improvement 
in clothes-wringers, originally patented to Isaac 
A. Sergeant, July 27, 1858, must be construed 
as a patent for a wringer consisting of a new 
U-shaped yoke frame, with uprights or their 
equivalents, in which a wringing mechanism is 
supported in position on one side of a wash-tub, 
in combination with an adjustable clamping de- 
vice for fastening the wrineer to the tub. 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 20 Wall. (87 U. S.) 342.] 
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3. So construed, the patent is not infringed by 
the manufacture and sale of a clothes-wringer 
consisting of an old adjustable clamping device 
for holding the wringer to one side of a wash- 
tub, and two upright standards connected at 
the bottom by a cross-bar; the standards sup- 
porting the journals of the pressure-rollers of an 
■old wringing medianism. 

In equity. 

Thomas A. Jenckes and James H. Parsons, 
for complainant. 
B. F. Thurston, for defendant 

SHEPLBY> Circuit Judge. This is a bill 
in equity brought by the complainant, as as- 
signee of Isaac A. Sergeant, for infringement 
of division 2, No. 2829, of letters-patent for 
an improvement in clothes-wringers. Said 
letters-patent [No. 21,029], were originally 
granted to Isaac A. Sergeant July 27, 1858, 
and were reissued in two divisions, one dated 
June 18, 1867, and the other being one upon 
■which this bill is brought, dated Dec. 31, 
186Y. 

The machine described in the original pat- 
ent belongs to that class of dothes-wringers 
generally known as "twist-wringers," in the 
use of which clothes are wrimg and the wa- 
ter expelled by twisting the clothes Into a 
rope, in the same manner as clothes are 
wrung by hand. 

The original Sergeant machine had a yoke 
frame of U form, which yoke frame had a 
pair of jaws and a clamp wedge for securing 
the frame to the side of a common wash-tub. 
This portion of the original machine consti- 
tuted that part of the invention which is em- 
braced in the division of the reissued patent, 
No. 2829. To the yoke frame a hinged frame 
was attached, which, when in position, is at 
right angles with the yoke frame. A cross- 
bar unites the two sides of the Mnged fx-ame. 
In the centre of the cross-bar is set a 'Tiitch- 
ing pin," around which the clothes to be 
wrung are partially wound and held fast by 
the left hand of the operator, while the right 
hand turns a rotary clamp which is set in 
the yoke frame, and whicb gives th^ clothes 
the twist necessary to expel the water. More 
minute description of this rotary clamp is un- 
necessary, as it has little if any connection 
with any questions at issue in this case, the 
peculiarities of the wringing mechanism not 
forming any part of the mechanism recited in 
the claims of the reissued patent No. 2829. 

After the death of Isaac A. Sergeant, his 
administratrix, on account of a defective spec- 
ification, surrendered the original patent; and 
on two corrected specifications two new pat- 
ents were reissued to one Walker, to whom 
the administratrix and the heirs-at-law had 
assigned the patent Walker duly assigned 
to complainant all his interest in the patent, 
and in any divisions to reissues thereof. 

The daims in the reissued patent, No. 2829, 
are for: First, the employment or use of a 
portable frame or yoke, B, with uprights, S 
B, or their equivalents, for supporting a 

17FED.0AS. — 15 
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clothes-wringing mechanism in position on 
one side of a common wash-tub, for the pm-- 
poses set forth. Second, the application of an 
adjustable clamping device, when employed 
to attach a clothes-wringer to one side only 
of a wash-tub, in the manner described and 
for the purposes set forth. 

In the reissued patent, division 2, No. 2829, 
by a separation of the inventions of the pat- 
entee, the yoke frame, in combination with 
its device for being clamped to one side of a 
common wash-tub, is claimed as a separate 
structure, without regard to the structure of 
the wringing mechanism used with such "sup- 
porting and connecting apparatus." 

The answer of the defendant alleges in de- 
fence, that the reissued letters-patent are 
fraudulent and void, because they were sought 
to be procured for the purpose of embracing 
therein more than was the invention of the 
said Isaac A. Sergeant; that they were ob- 
tauied for the purpose of endeavoring to em- 
barrass the defendant and other parties man- 
ufacturing wringing-machines, by the asser- 
tion of a colorable claim to a subject of in- 
vention, which, if construed by the court as 
broadly as the complainants by their asser- 
tions claim that it should be, would prevent 
the manufacture of any wringing-machine 
that was detachable from a tub. 

If it appears upon the face of the reissued 
patent that it is not for the same invention 
as that embraced or secured in the original 
patent, then it would be the duty of the court, 
as a matter of law, to declare the reissued 
patent invalid; for sucb a state of facts, ap- 
parent upon a comparison of the two instru- 
ments as construed by the court, would show 
that the commissioner of patents, in granting 
the reissue, had exceeded his authority, and 
that there was such a repugnancy between 
the old and the new patent that it must be 
held as a matter of legal construction that 
the new patent is not for the same invention 
as that embraced and secured in the original 
patent Matters of construction arising upon 
the face of the patent are open questions to 
be decided by the comt; but all matters of 
fact connected with the surrender and reissue 
are now held to be closed by the decision of 
the commissioner in granting the reissued pat- 
ent. Seymour v. Osborne, 11 Wall. [78 TJ. 
S.1 516. 

This disposes of the first objection in the 
answer to the validity of the reissued patent; 
for there does not appear to be any ground 
upon which it could with reason be contend- 
ed that the invention claimed in the reissued 
patent was not described or substantially in- 
dicated in the original patent; and the other 
questions of fact are closed by the decision 
of the commissioner. 

The defendant also sets up in its answer 
the anticipation and prior knowledge of the 
alleged invention of the complainant by 
various parties, patentees and rejected ap- 
plicants for patents, whose names and the 
dates of whose applications and inventions 
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appear in the answer and the amendments 
thereto. 

In view of this defence, it becomes neces- 
sary to consider the state of the art prior to 
the date of the alleged invention by Ser- 
geant, and to define the construction and the 
limitations of the claims in the reissued pat- 
ent under which complainant claims. With- 
out going into a detailed description of 
wringing-machines existing anterior to the 
date of Sergeant's invention, it will be suffi- 
cient for the purposes of this case to observe 
that wriuging-maehines were in use in many 
different forms of more or less practical util- 
ity. Clamping devices, also, were old and 
well-known means of attaching machines of 
various descriptions to benches, tables, or 
other ai-ticles with which they were used. 
Reels for thread, vises, eyeletting-machines, 
fluting-machines, egg-beaters, and small 
mills, had been attached to benches and 
tables by clamping devices similar in prin- 
ciple to the one described in the Sergeant 
patent. A clamping device identical with 
the one used by defendants, and compre- 
hended in the reissued patent No. 2829, was 
applied to a wringing-machine before the 
Sergeant invention. 

Letters-patent for a washing-machine is- 
sued to H. "W. Sabin, Aug. 16, 1845. In his 
machine a common twist-wringer was sup- 
ported by a standard furnished with jaws 
and a clamp screw, the two forming a clamp- 
ing device such as is in common use on all 
wringers at the present time; but the stand- 
ard was not a U-formed yoke frame, but 
simply a support for the journal of a shaft, 
although the standard had jaws and a clamp- 
ing instrument adapted to secure the stand- 
ard to the side of a wash-tub. Unless the U 
form of the yoke frame in the Sergeant 
mechanism is to be considered as an essen- 
tial part of the Sergeant invention, as dis- 
tinguished from the standard in Sabin's ma- 
chine, which is simply a support for a jour- 
nal, it is difficult to perceive the novelty of 
the Sergeant invention. The experts ex- 
amined in behalf of the complainant testify, 
that, in their opinion, "The said (Sabin) 
standard is simply a support for the journal 
of a shaft, and is not a yoke frame such as 
is described in the reissued patent, nor the 
equivalent of one, by reason of the differ- 
ences above refeiTed to." But when they 
compare the yoke frame in the reissued pat- 
ent with the apparatus for supporting the 
wringing mechanism in tlie defendant's ma- 
chines, which have two upright standards 
supporting journals for the pressure-rollers, 
the two upright standards being connected 
by a cross-bar at the bottom", they testify 
that not only the two upright standards con- 
nected by a cross-bar at the bottom form the 
yoke described in the patent, as seen from 
the inside of the tub, but that all the parts 
are duplicated; and the face of the machine 
presented to the outside of the tub has also 
two uprights, and a connection which cor- 



responds to the yoke in the patent. Apply- 
ing the same reasoning, it is not easy to see 
why each standard which supports the jour- 
nals, as viewed from the sides, is not to be 
considered also as a separate yoke frame 
with two uprights and a cross-piece, so that 
it would be as correct to say that the yoke 
frame of the complainant is quadruplicated, 
as to say that it was duplicated. This would 
seem to be the necessary result of making 
the U-shaped yoke frame include any form 
of a journal-supporting standard, and it 
would seem to prove, if correct, that the Sa- 
bin patent anticipated the Sergeant inven- 
tion. 

The U-form of the yoke frame of the Ser- 
geant machine was necessary as a device 
for supporting a clothes-wringing mechan- 
ism, in the manner and for the purposes set 
forth. The manner of support was the semi- 
circular shape at the bottom of the U-formed 
yoke frame, which constituted of itself a 
journal-box; and the peculiar form of that 
standard, which was new, when combined 
with any wringing mechanism which was 
old and well-known, and a wedge, screw, or 
other well-known and equivalent clamping 
device, which was old, constituted the only 
invention which, in the state of the art at 
the date of the Sergeant invention, could be 
embraced and protected in that division of 
the reissued patent. This combination of 
such a j'oke frame, with uprights or their 
equivalents for supporting a wringing 
mechanism in position on one side of a com- 
mon wash-tub with an adjustable clamping 
device, all substantially in the manner and 
for the pui-poses set forth in the patent, is 
all that can be sustained as new in this di- 
vision of the reissued patent. To attempt 
to make the claims in this division of the re- 
issued patent sufficiently broad to cover any 
form of poi-table standard for supporting a 
journal of any form of wringer in combina- 
tion with a wedge, or helical wedge or screw, 
or other clamping device for securing the 
frame ^o the side of a tub, would be fatal to 
the patent, as it would clearly embrace what 
was old, both in the separate parts and in 
the parts in combination. The two upright 
standards in the defendant's machine con- 
nected with a cross-bar may in one sense be 
said to be the equivalent of the U-shaped 
yoke frame of Sergeant. But the upright 
standards each support, independently of the 
other, their respective journal-boxes, in the 
same manner substantially that Sabin's 
standard supported a journal for clothes- 
wringing mechanism. There is no signifi- 
cance in any similarity, or supposed similar- 
ity, to a U-shaped j^oke frame constituting a 
journal-box of itself, and requiring that ex- 
act semicircular or substantially semicircu- 
lar foi-m to foi-m of itself the joui-nal-box. 
The reissued patent in controversy in this 
case is, as construed by the court, only for a 
combination. Upon no other construction 
could it be sustained. The first claim refers 
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to peculiarities in the construction of the U- 
sliaped yoke frame for the support of ttie 
wringing meelianism; tlie second, to the 
combination of tliis peculiarly consti-ucted 
yoke frame with reference to tlie purposes 
of the peculiar form of constnaction with an 
adjustable clamping device, when employed 
to attach a clothes-wringer to one side only 
of a wash-tub. 

The standai'ds or uprights in the defend- 
ant's machine can with no inore propriety 
be considered as the equivalents of the U- 
shaped yoke frame in the complainant's, 
than can Sabin's standard be considered as 
a yoke frame, because it supported a Journal- 
box. If the two standards in defendant's 
machine, with their connecting cross-bar, are 
to be claimed as the equivalent of complain- 
ant's yoke frame, then any frame of any 
kind supporting any wringing mechanism 
must be considered an equivalent; for there 
cannot be any form of frame constmcted 
suppoi*ting a Journal which could not be dis- 
sected in a yoke frame, or a U-shaped yoke 
frame, by an elimination of parts not indis- 
pensable. The defendant does not use a U- 
shaped yoke frame with any such peculiarity 
of form in the construction of the frame for 
the same purpose, or to be used in the same 
manner in which it is used in the complain- 
ant's combination. If the defendant's frame 
and standards, either separately or in com- 
bination, are the equivalent of complainant's 
yoke frame, then complainant's yoke frame, 
when combined with a clamping device and 
a wringing mechanism, is the equivalent of 
Sabin's journal-supporting standard in simi- 
lar combination. 

As the defendant, in the view taken by the 
court of Sergeant's invention, does not use 
all the elements of his combination, when 
Sergeant is confined within the exact limits 
of his invention and is allowed the full bene- 
fit of his invention so far as it was novel, it 
is not liable as an infringer. Bill dismissed, 
with costs. 

[Upon appeal by the complainants to the su- 
preme court the decree of the circuit court was 
nttirmed, Mr. Justice Stronp delivering th^ opin- 
ion. 20 Wall. (87 U. S.) 342.] 



Case K"©. 9,508. 
jveetropolitan wringing MAGH. CO. 

V. YOUNG et al. 

[M Blatehf. 46; 2 Ban. & A. 460.] i 

Circuit Court, N. D. New York. Nov. 18, 1876. 

Patents— Reissue— Clothes "Wrixgeks — Combi- 
nation. 
The first claim of the reissued letters-patent, 
division A, granted to the Metropolitan Wash- 
ing Machine Company, January 7th, 1873, for 
an "improvement in clothes wringers" (the orig- 
inal letters patent having been granted on the 
invention of Alby H. Page, January 29th, 1867), 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 2 Ban. & A. 4G0; and 
here republished by permission.] 
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namely: "In a wringer having a pair of squeez- 
ing rollers, and an operating crank, and two 
uprights or standards, the employment of clamp- 
ing means arranged to take hold of the tub at 
or near the base of each standard." is limited to 
a combination in which a swivel or its equiva- 
lent, is employed as one of the parts of a clamp- 
ing device, and must be read with reference to 
the specification, and as though the words sub- 
stantially as described," were inserted. 
[Cited in Brinkenhoff v. Aloe, 37 Fed. 96, 13 
Sup. Ct 224.] 

[This was a bill by the Meti-opolitan Wring- 
ing Machine Company against James Young 
and others to restrain the infringement of cer- 
tain letters patent] 

Charles L. Woodbury, Benjamin P. Thurs- 
ton, and Livingston Scott, for plaintiffs. 

John F, Seymom: and Edmund Wetmore, 
for defendants. 

WAiliAGE, District Judge. The complain- 
ants are the owners of letters patent [No. 
61,680] originally issued, on the invention of 
Alby H. Page, January 29th, 1867, for an 
"improvement in clothes wringers," and re- 
issued [No. 5,223] to the Metropolitan Wash- 
ing Machine Company, January 7th, 1873, in 
three divisions. The improvement relates to 
a device for fastening the wringers to tubs of 
various sizes. Infringement is predicated up- 
on the first claim only in the reissued patent, 
division A, the other claims having been aban- 
doned on the argument. That claim reads as 
follows: "In a wringer having a pair of 
squeezing rollers, and an operating crank, 
and two uprights or standards, the employ- 
ment of clamping means arranged to take 
hold of the tub at or near the base of each 
standai'd." The defendants rely upon three 
defences to the action, insisting, first, that 
Page, the inventor of the alleged improve- 
ment, had abandoned it to the public; second, 
that, if the claim is construed to cover a.]l 
clamping devices for such machines, it is void 
for want of novelty; and, third, that, if the 
claim is limited to clamping devices of the 
particular character described in the specifica- 
tion and shown in the di-awings, the defend- 
ants do not infringe. I do not deem it neces- 
sary to pass upon any but the last of "these 
defences. In my view, the true construction 
of the patent limits the claim to a combina- 
tion of the machine with a clamping device of 
a specidc consti-uction, which the defendants 
have not adopted. Construing the claim as 
favorably .as its language, the state of the art, 
and the extent and chai-acter of the actual 
invention will permit, it must be limited to a 
combination in which a swivel, or its equiva- 
lent, is employed as one of the parts of a 
clamping device. It cannot be sustained as a 
broad claim for any kind of "dampmg means 
arranged to take hold of the tub at or near 
the base of each standard" of the wi-Mging 
apparatus. It is to be read with reference to 
the specification, and as though the words 
"substantially as described" were inserted. 
It is conceded, that all that Page contemplated 
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was to effect a new organization of the clothes 
wringers in use, by combining wringing ap- 
paratus sunilar to that in the Allendar ma- 
chine with a device for clamping it to tuoa 
and vessels, so that the wringmg apparatus 
could be adjusted, without fiuther adapta- 
tion, to tubs and vessels of different forms 
and sizes, and detached at pleasme. Prior to 
his first application for a patent, the most pop- 
ular wringing machines were a part of the 
vessel itself, or were made part of a bench or 
frame. Wringers of various construction had 
been made to be attached to a tub or other 
vessel, but none like the Allendar machine 
had been made which could be adjusted in a 
satisfactory way to tubs and vessels differing 
in size and form. It was the aim of Page to 
supply this want Clamping devices were a 
well known means of fastening machines to 
chairs, benches, platforms, tables and other 
articles. The combination of a well known 
wringing appai-atus with a tub or vessel, by 
means of a well Iniown clamping device, 
would not be patentable, unless some new 
and useful result due to the combination 
would ensue. It is difficult to see how any 
new result, in a patentable sense, could fol- 
low fromi combining the wringing apparatus 
with a device for fastening it upon a tub, 
unless there should be something in the device 
peculiarly adapted to co-operate with the 
wringing apparatus. Such a result would not 
follow from the employment of an ordinary 
damp, or of two, one at or near the base of 
each standard of a wringer with two stand- 
ards. Nor would it necessarily follow because 
the clamping device might be such as to 
adapt the wringing apparatus to tubs of dif- 
ferent sizes; because, the aggi-egation of de- 
vices, each of which is old, so that each may 
work out its own effect, without the production 
of something novel arising from the co-opera- 
tion of the devices, is not a new result. 
Clamps are usually placed at the point which 
will give the greatest stability to the machine. 
This may be near the base of the support of 
the machine. If there are two supports, it is 
quite possible that a clamp on one may suf- 
fice to attach the machine sufficiently. If it 
does not, and two are used, the result is but 
an aggregation of the results due to each. 
These considerations lead, in ascertaining the 
extent of the actual invention of Page, to 
search for it in some distinctive feature of 
his clamping device, which, from its peculiar 
co-operation with the wringing apparatus, pro- 
duces the new result which renders his inven- 
tion patentable. The description in the pat- 
ent and the drawing both exhibit a clamping 
device which consists of two curved bars hav- 
ing three vertical fingers, two of which pro- 
ceed from each end of the bar, on one side of 
it, and one from the centre, but on the op- 
posite side of the bar. The latter finger has 
a set screw passing through it, with a small 
button on its end. Bach bar is pivoted to a 
small bracket by a stud, and the brackets are 
fastened to the upriglit, near its base, on the 
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side or front When the bars are clamped to 
the tub by adjusting the bar by means of the 
pivot, four of the six fingers are placed on 
the outside of the tub, and two, those having 
the set screw, on the inside. The set screw 
is then adjusted, and thereby the uprights are 
rigidly attached to the tub. The specifica- 
tion proceeds as follows: "This construction 
presents a swivel or joint, which allows each 
clamping device to turn, and thus adapt itself 
pei-fectly to tubs and washing machines of 
different sizes and forms. The employment 
of two sets of clamping devices, and the tak- 
ing firm hold on the edge of the tub at points 
so far removed from each other, provides for 
very effectually resisting the tortional strain" 
(caused by operating the crank.) Language 
could hardly be plainer to indicate that the 
swivel is deemed an important part of the 
contrivance. It is also obvious, from the 
whole mechanism of the clamping device, that 
the pivot is the controlling factor in the con- 
struction; and I am unable to see what 
equivalent could be employed in its place, 
without requii-ing a radical change in tlie 
entire device. Without the pivot there could 
be no swivel, and the vertical fingers could 
not be placed in the required position. 

Turning to the application for the original 
patent, it is clear that Page considered the 
swivel as the important feature of his inven- 
tion; for, he concludes his description by stat- 
ing that "the advantage of this arrangement 
consists in the employment of a swivel or 
joint which allows the clamping device to 
turn, and thus adapt itself perfectly to tubs 
of different sizes and forms." This terse 
statement of his idea is quite ingeniously di- 
luted in the language of the reissue. In the 
original he summarizes his invention as one 
wherein "the advantage of his arrangement 
consists in the employment of a swivel," 
while, in the reissue he says: "This construc- 
tion presents a swivel." In the first the em- 
ployment of the swivel is stated as the gist 
of the improvement In the reissue the at- 
tempt is to present it as a secondary or cum- 
ulative advantage. I cannot resist the belief, 
in view of the decided difference between the 
claims hi the original and the reissue, and 
of the changes in the description, that it was 
intended to import vagueness and generality 
into the reissue, to obscure somewhat the 
cai'dinal idea of the inventor. Enough, how- 
ever, remains to show that the reissue de- 
scribes the same invention as did the original, 
and that the swivel cannot be discarded, but 
must be regarded as one of the controlling- 
elements in the combination. 

Assuming that the patent covers a combina- 
tion which is the proper subject of a patent, 
either because a new result is produced, or 
because the clamping device is new, the claim 
ui question has not been infringed by the^ 
defendants' sti-uctm-e. In their structure, tlie 
wringer is clamped to the tub by two jaws 
attached by a sprmg connection, one to ei- 
ther standard, having a thumb-screw passing 



[17 Fed. Cas. page 229] 

through either jaw and screwhig into a piece 
of metal imhedded in either standard. The 
wringer may be set upon the edge of the tub, 
the jaws at the base of each standard being 
placed outside of the tub, and the standards 
upon the inside and opposite the jaws, and, 
by means of the thumb-screw, the jaws are 
moved towards the standard, thus firmly 
clamping the wringer upon the tub between 
the jaws and the standard. Quite evidently, 
this is a simpler and more convenient and 
less expensive device than the complainants'. 
The swivel is discarded, the curved bars which 
are useless without the pivot are discarded, 
and the standards are utilized to supply the 
place of four of the vertical fingers on tlie 
bars. The contrivance of the defendants is 
so far different from that of the complainants 
that it amounts to a substantive invention. 
This is quite conclusive against the theory of 
infringement. Indeed, it was substantially 
conceded, upon the argument, that, if the 
swivel should be held to be an essential part 
of the combination covered by the claim, the 
defendants' structure is not an infringement 
A decree is ordered for the defendants, dis- 
missing the bill, with costs. 



Case Ho. 9,509. 

In re MBTZ et al. 

[6 Ben. 571.] i 

District Court, S. D. New York. July, 1873. 

BANKuoPTor — Rext of Premises after Adjudi- 
cation— Isjunctios— Dispossession. 

The firm of M., B. & O. hired premises in New 
Tork City, at a rent of $7,500 per annum, paya- 
ble monthly. On the 1st of May, 1872, they owed 
$1,875 for the rent, and the landlord commenced 
proceedings to dispossess them. On the 6th of 
May a petition in involuntary bankruptcy agamst 
M., B. & C. was filed, and an injunction was is- 
sued restraining the debtors and all other persons 
from interfering with the debtors' property, 
which was served on the landlord. A warrant 
of dispossession was issued in those proceedings, 
but was not executed, and on the 20th of May a 
formal injunction was served on the landlord, 
ordering him to refrain from any interference 
with the property of the bankrupts, except to 
preserve the same. The marshal, on May 6th, 
took possession, under the warrant, of the bank- 
rupts' stock of goods, on the premises in ques- 
tion. On May 22d, 1872, the landlord applied 
to the bankruptcy court for a modification of 
the injunction, so as to allow of the execution 
of the warrant of dispossession. The appli- 
cation was denied. No application was made 
to the court to order the removal of the goods 
from the premises, but the marshal was applied 
to to give up tlie premises, and also to pay rent, 
but he refused to do either. He remained in 
possession of the premises till December 13th, 
1872. The landlord now applied to be paid rent 
of the premises at the rate of §7,500 for the 
whole period, stating that he had had an offer of 
that sum for the premises, for the unexpired 
term of the lease, and that the premises were 
worth that sum: Edd, that the landlord was 
not entitled to claim rent at the rate of §7,500 for 
the period, but was entitled to a reasonable com- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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pensation for the use and occupation of the 
premises). 
[Cited in Re Hamburger, Case No. 5,975; Re 

Lucius Hart* Manuf'g Co., Id. 8,592; Re 

Ivea, Id. 7,116.] 

[In the matter of Joseph Metz and others, 
bankrupts.] 

J. J. Marrin, for applicants. 
W. F. Scott, for assignee. 

BLATOHFORD, District .Judge. On the 
26th of Dece;nber, 1871, the firm of BaUey & 
Debevoise leased to the bankrupts, who com- 
posed the firm of Metz, Brothers & Cleve, for 
the term of three years and one month from 
the 1st of January, 1872, for the yearly rent of 
§7,500, payable monthly, not in advance, the 
store and basement of the building numbers 
353 and 355 Canal street, in the city of New 
York. Metz, Brothers & Cleve made only one 
of the monthly payments, and, on the 1st of 
May, 1872, owed the lessors, for rent, §1,875, 
which remains unpaid. Prior to May 6th, 
1872, Bailey & Debevoise instituted proceed- 
ings, in a local court, to dispossess the bank- 
rupts for the non-payment of such rent. On 
the 6th of May, 1872, a petition in involuntary 
bankruptcy was filed m this court against the 
: bankrupts, and an order to show cause was on 
the same day issued thereon, returnable May 
18th, 1872. This order contained a clause of 
injimction restraining the debtors and all oth- 
er persons from disposing of the debtors' prop- 
erty and interfering therewith until the fur- 
ther order of the court A copy of this order 
was served on Bailey & Debevoise, on the 
17th of May, 1S72. Prior to the 20th of May, 
1872, a warrant had been issued, in the dis- 
possession proceedings, to the proper oflBLcer, 
directing him to remove the bankrupts from 
the premises in question, but such warrant 
was not executed. On the 20th of May a form- 
al injunction, issued by this court, and bear- 
ing date the 18th of May, and addressed to 
the debtors and to Bailey &; Debevoise, and 
commanding them to. refrain, until the fur- 
ther order of the court, from making any 
transfer or disposition of any of the property 
of the debtors, and from any interference 
therewith, except to preserve the same, was 
served on Bailey & Debevoise. The debtors 
had appeared on the return day of the order 
to show cause, and the matter was adjourned 
for a week. 

Simultaneously with the issuing of the or- 
der to show cause, a provisional warrant was 
issued. by the court to the marshal, under 
section 40, under which he, on the 6th of May, 
1872, took possession of the stock of goods of 
the debtors, which was in and on the prem- 
ises in question. He did not remove such 
stock of goods, but left it there. 

On the 22d of May, 1872, Bailey & Debe- 
voise presented a petition to this court, set- 
ting forth the lease and its terms, the indebt- 
edness of §1,875 for rent, the institution of 
the dispossession proceedings, the issuing of 
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the warrant therein for the removal of the 
debtors from the premises, the mstitution of 
the bankruptcy proceedings, the issuing and 
the service, on Bailey & Debevoise, of the 
order of May 6th, 1872, containing the in- 
junction clause before mentioned, and the 
service of the foi-mal injunction, on the 20th 
of May. The prayer of such petition was, 
that the injunctions might be so modified or 
altered, that Bailey & Debevoise might be al- 
lowed to execute and enforce such warrant 
of removal. On this petition an order was 
asked that the petitioning creditor show cause 
why the prayer of the petition should not be 
granted. 

Such petition of Bailey & Debevoise did not 
set forth that it was possible to remove the 
stock of goods from the premises, so as to 
give the enjoyment of the possession of the 
premises to Bailey & Dehevoise, without in- 
jury to the stock of goods, nor did it ask this 
court to dii'ect the marshal to remove the 
goods from the premises, with a view to al- 
lowing Bailey & Debevoise to obtain posses- 
sion of the premises under the dispossession 
proceedings. The order and the injunction of 
this court in no manner restrained Bailey &, 
Debevoise from executing the warrant of re- 
moval, except in so far as it restrained them 
from interfering with the property of the 
debtors. The removal of the goods, then in 
the custody of the marshal, on the premises, 
was necessary to the full enjoyment of the 
possession and use of the premises by Bailey 
iS; Debevoise. The occupation of the prem- 
ises by the marshal was the occupation of 
them by this court. The debtors were not in 
the actual occupation of the premises, al- 
though, as between them and the lessors, 
having the technical legal possession of the 
premises. The prayer of the petition of Bai- 
ley & Debevoise was, that the injunction, 
which did not, in this regard, affect Bailey & 
Debevoise, except as it restrained them from 
interfering with the property of the debtors, 
might be so modified that they might execute 
such warrant of removal. This was, in effect, 
asking that they might interfere with the 
property of the debtors, in executing such 
warrant of removal, and might themselves, 
by means of such warrant, remove such goods 
from the premises. So far as a formal, tech- 
nical removal of the debtors from the prem- 
ises, personally, and as tenants in actual oc- 
cupation under the lease, was to be effected 
by the execution of such warrant of removal, 
the injunction did not need to be modified. 
It needed to be modified only for the purpose 
of dispossessing the marshal and removing 
the stock of goods from the premises, so as 
to give back the actual use and occupation of 
the premises to Bailey & Debevoise. In this 
view, no sufficient reason was shown for mod- 
ifying the injunction, as no sufficient reason 
was shown for directing the marshal to re- 
move the goods and vacate the premises. 
Therefore, this court declined even to grant 
the order requiring the petitioning creditor to 



show cause, that was asked for on the peti- 
tion of Bailey & Debevoise. 

A landlord who lets premises to a tenant to 
be occupied for purposes of trade, must be 
held to do so with the full understanding that 
the tenant may be proceeded against In bank- 
ruptcy, and that the bankrupt court may be 
called upon to take possession of the goods of 
the tenant on the premises. In many eases, 
it will be impossible to remove the goods be- 
fore a sale of them, without great loss and 
injury. In other cases, it will be impossible, 
because unjust to the debtor, to sell them 
before adjudication, and fJie adjudication may 
be delayed. Therefore, merely setting forth 
such facts as Bailey & Debevoise set forth in 
their petition, furnished no gi'ound for di- 
recting the marshal to remove the goods and 
leave the premises. 

The debtors were adjudicated bankrupts on 
the 7th of August, 1872. An assignee of their 
estate was appointed on the 23d of December, 
1872. The goods remained on the premises, 
in the custody of the marshal, and the mar- 
shal remained in occupation of the premises, 
in custody of the goods, until the 13th of De- 
cember, 1872, at which time Bailey & Debe- 
voise obtained possession of the premises. 
Prior to that time they made to this court 
only the one application before mentioned. 
They now apply to be paid, out of the assete 
of the estate, the sum of ?4:,o20.81, as rent of 
the premises from the 6th of 3Iay, 1872, to 
the 13th of December, 1872, at the rate speci- 
fied in the lease, $7,500 per annum. 

Bailey & Debevoise show that while the 
marshal was in possession they applied to 
him to give up the possession to them, aud 
also applied to him for rent, but that he did 
not comply with either request. But they 
made no application to this court after the 
adjudication. They also now state that while 
the marshal was in occupation they received 
an offer for the hiring of the premises for the 
remainder of the term under the lease to the 
banki'upts, at the rent of 57,500 per annum, 
and That that was a fair and proper rent for 
the premises. But they never made known 
to the court their ability to rent the premises 
for that sum, or laid before the court such a 
state of facts as would have enabled the 
court to determine with propriety, in advance, 
that rent at that rate ought to be paid in pref- 
erence to removing the goods elsewhere. Jlor 
do they now show that it was necessary for 
the goods to remain on the premises, at such 
an expensive rent. Certainly, there is nothing 
to warrant the presumption that the court 
would have sanctioned, in aavance, so large 
a rent. 

Before adjudication, the debtors were enti- 
tled to be heard on the question of removing 
their goods from the premises, or of selling 
them on the premises, with a view to giving 
up the premises. And it may very well be 
that an application made to this court in 
May, 1872, to direct the marshal to remove 
the goods from the premises, or to sell them 
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on tlie premises, made on notice to the debt- 
ors, as well as to the petitioning creditor, 
would have been granted, if it had appeared 
that the alternative would have been the rent 
now asted, or, if denied, would have been de- 
nied on the full understanding that the sum 
to be paid for the occupation of ttie premises 
by the marshal, was to be at the rate of 
57,500 per annum. Bailey & Debevoise were 
themselves general creditors for their $1,875 
of unpaid rent, and in a position to make 
such an application. 

But, most clearly, after tlie adjudication, it 
was the duty of Bailey & Debevoise to have 
asked the court to sanction the rate of rent 
they now ask, or to give up the premises. It 
was not enough for them to ask possession 
or rent from the marshal. He was the oflBcer 
of the court, acting under the warrant. It 
cannot be presumed, and there is nothing to 
show, that, if a proper application had been 
made to the court, the court would not, at an 
earlier day, have ordered the marshal to re- 
move" the goods ana leave the premises. The 
application that was made, was made four 
days after the return day of the order to show 
cause, the hearing on such order having been 
making out a case for the action of the court 
adjourned for a week, and fell far short of 
to remove the marshal and the goods; and 
the making of such application can carry 
with it no implication of any right in the ap- 
plicants thereafter to receive rent at the rate 
of $7,500 per annum, so long as the marshal 
should remain on the premises. 

But, the applicants are entitled to receive 
a reasonable compensation for the use and oc- 
cupation of the premises, based upon the con- 
siderations hereinbefore set forth, and any 
othei-s properly bearing on the question. The 
assignee is directed to make a formal answer 
to the petition, setting forth such facts and 
positions as he may deem proper for the pro- 
tection of the estate, and the matter may 
then be brought before the court, on notice, 
for further action. 
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In re METZGER. 

[2 N. B. R. 355 (Quarto, 114); 1 Ohi. Leg. News, 
163; 2 Am. Law T. Rep. Bankr. 53.] i 

District Court, N. D. New York. 1868. 

Bankudptct — Assignee — Rights and Duties — 
Pbeferked Mortgagee. 

The assignee in bankruptcy represents the 
whole body of creditors, and it is his right and 

1 [Reported from 2 N. B. R. 355 (Quarto, H-i), 
by permission. 2 Am. Law T. Rep. Bankr. 53, 
and 1 Ohi. Leg. News, 163, contain only par- 
tial reports.] 
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duty to contest the validity of any mortgage by 
which one creditor has obtained a preference 
over anottier. 
[Cited in Potter v. Coggeshall, Case No. 11,- 

322.] 
[Approved in Southard v. Benner, 72 N. T. 
428.] 

In this ease [Jacob] Metzger had been ad- 
judicated a bankmpt upon the petition of his 
creditors. The assignee, upon his appoint- 
ment, took possession of a stock of goods 
upon which Abemethy & Co. claimed to hold 
a chattel mortgage, executed prior to the fil- 
ing of the petition. An order was granted 
that the sale of the goods by the assignee 
should not prejudice the right of these mort- 
gagees; but that they should have the same 
lien upon the fund as upon the goods them- 
selves. Subsequently Abemethy & Co. filed 
their petition, setting forth their mortgage, 
and praying that tiie assignee might be or- 
dered to satisfy the same out of the funds in 
his hands. The assignee filed his answer to 
this petition, setting up that the mortgage 
was fraudulent and void as to the creditors. 
The case was tried, and, the invalidity of the 
mortgage as to ei-editors, imder the decisions 
of the court of appeals of this state, was fully 
proven. Upon the argum^it of the case, 
however, the counsel for Abemethy & Co. 
claimed that this defence could not be set up 
by tiie assignee in bankruptcy, as he suc- 
ceeded only to the rights which the bank- 
rupt had, and that, as between the bankrupt 
and Abemethy & Co., the mortgage was valid. 
Further, that none but judgment creditors 
could contest the validity of the mortgage, 
and that the assignee did not stand in that 
position. The counsel for the assignee ar- 
gued that in bankruptcy the assignee suc- 
ceeded as well to the rights of the creditors 
as the bankrupt: that he was entitled to main- 
tain the void character of this mortgage; that 
if this were not so bankmpts might prefer 
creditors with impunity, and dispose of their 
property to pretended creditors; that the 
rule "regarding judgment creditors only being 
entitled to contest the mortgage" did not ap- 
ply to bankruptcy proceedings, for they took 
the place of judgments, and creditors were 
prohibited from prosecuting to judgment their 
claims. 

HALL, District Judge. The position as- 
sumed by the assignee was the proper one; 
he represented the whole body of creditors, 
and it was his right and duty to contest the 
validity of any mortgage by which one cred- 
itor had obtained a preference over the oth- 
ers, the whole object of the bankmpt law [of 
1867 (14 Stat 517)] being to compel an equal 
distribution of the failing debtor's property 
among all his creditors. 
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Case "No. 9,511. 

In re METZGER. 

[5 N. Y. Leg. Obs. 83.] 

District Court, S. D. New York. Jan. 16, 1847. 

EXTEADITIOX— How EfPECTUATED — EVIDENCE 

Sufficient to Justift Trial— Federal Jokis- 

DICTION— EXTBATEURITORIAL OPFENSES — TREA- 
TIES— BASIS OF Examination op Fugitive. 

[1. The extradition of a fugitive from justice 
of a foreign country can only be effectuated 
through the agency of the tribunals of justice, 
whose province it is to determine the existence 
of reasonable cause for the charge of crime, 
and, if there be sufficient evidence, to justify 
putting the accused upon his trial.] 

[2. All federal courts inferior to the supreme 
court receive their creation and allotment of ju» 
risdiction from congress, and can exercise only 
such as is confided by law; but, after jurisdic- 
tion is designated, the court will take cogni- 
zance of all matters which fall within the scope 
of Its powers, without special appointment of 
law.] 

[3. Transactions declared by law to be of- 
fenses occurring in foreign territories, on the 
high seas or elsewhere, are within the juris- 
diction of the circuit and district courts under 
the judiciary act of 1789 (1 Stat 73) and its 
kindred statutes, and such courts must receive 
complaints, take evidence, issue warrants, and 
apprehend and commit a person accused of such 
offenses, without further authorization for so 
doing than their general capacity to take cog- 
nizance of crimes.] 

^J-'^'- '^.^®- PJ^o visions in a treaty addressed to 
the jumcial power become a rule of law of 
themselves, and are carried into execution by 
the courts, without other direction or author- 
ity.] 

[5. A treaty, when addressed to the judicial 
power, being of equal force with an act of con- 
gress, the provisions of the treaty with Prance 
of November 9, 1843, for extradition of fugi- 
tives from justice requiring the investigation of 
charges of crime, and the arrest and imprison- 
ment of the accused as for trial, are binding on 
the courts.] 

[6. Testimony of a vice consul tiat he has re- 
ceived official information from his government 
that an alleged fugitive from justice stands 
charged with the crime of forgery, and also of 
a person that he was defrauded hy the accused, 
whom he pursued through several countries to 
the United States, together with verified dep- 
ositions on regular proceedings before the judge 
of instruction regularly certified by the inferior 
officers, and also under the great seal of the 
minister of foreign relations, are sufficient to 
support a charge of crime, and justify appre- 
hending the accused and detaining him for 
trial.] 

[7, The questions whether the United States 
government is bound by a treaty compact to de- 
liver up an alleged fugitive from justice appre- 
hended and detained by a federal court for trial, 
for offenses committed by him in the foreign 
country, not crimes by our laws, whether he is 
within the description of persons named in the 
treaty as subject to extradition, when the treatv 
went into operation and became obligatory, and 
whether the obligations assumed bv the treaty 
will be fulfilled, are addressed to tiie political, 
and not the judicial, department.] 

[8. The laws of France, and not those of the 
United States, form the basis for the inquiry as 
to whether an extraditable offense has been 
committed under the treaty of November 9, 
1843, providing that the laws of the place of 
refuge are to be applied to the investigation as 



[17 Fed- Cas. page 232] 

"if the crimes had been committed" where the 
arrest was made.] 

[9. A person against whom a complaint has 
been made and accepted before a judge of in- 
struction in France is a person accused, within 
the nieanmg of the treaty of extradition, al- 
though no indictment has been found against 
him.] 

^ [10. A_ treaty will take effect from its date, 
irrespective of its ratification, unless a differ- 
ent period is fixed by the contracting parties, 
or must be adopted in order to fulfill their man- 
ifest intention,] 

[On warrant for the apprehension of Nich- 
olas Lucien Metzger, an alleged fugitive from 
justice.] 



BETTS, District Judge. The United States 
attorney for this district, under instructions 
from the secretary of state, and by direction 
of the president, appeared before me, and 
prayed judicial action on a requisition made 
on the president, through the medium of the 
diplomatic agents of the French government. 
The requisition demands, pui^uant to the 
treaty of November 9, 1843, between the two 
governments, that Nicholas Lncien Metzger 
be delivered up to justice, he being charged 
with having committed the crime of forgery 
in France, and having since sought an asy- 
lum in the United States, and being now 
found within the Southern district of New 
York. The same application had been pre- 
viously made to a magistrate of the state of 
New York, and his order directing the appre- 
hension and commitment of Metzger was 
subsequentiy set aside by the circuit judge, 
and the prisoner was discharged from the ar- 
rest, on habeas corpus, upon the ground that 
the judicial authorities of the state of New 
York have no jurisdiction in the case, I 
granted a warrant for his apprehension, and 
he was brought before me by the marshal, 
accompanied by Messrs. Hoffman & Blunt, 
his counsel. Mr. Butler, the United States 
attorney, appeared in behalf of the United 
States, and Messrs. Cutting & Tillou in sup- 
port of the requisition on the part of the 
French government The counsel for Metz- 
ger took exception to the competency of a 
judge of the United States to grant a war- 
rant of arrest, and also to the adequacy of 
the evidence produced, to justify the com- 
mitment of the accused. The discussions of 
the various topics brought in review have 
been marked with great learning and ability, 
and were prolonged, several adjournments 
intervening from the 10th to the 2Sth of De- 
cember. The counsel on both sides support- 
ed their arguments by numerous citations of 
treatises on international law; treaty com- 
pacts between the United States and foreign 
powers, and those between foreign powers 
alone; diplomatic correspondences; execu- 
tive and legislative documents and debates; 
the municipal laws of Prance and their ex- 
plications; the laws of the United States and 
of the state of New York; and the decisions 
of the United States courts, and courts of 
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the respective states, and of England. It be- 
ing admitted on both sides that Metzger is 
now in confinement in this district on civil 
process, and must remain in detention for a 
considerable period, irrespective of the dispo- 
sition to be made of this application, I have 
not deemed it expedient to defer other punllc 
business pressing urgently on my time, in 
order to give this case more immediate dis- 
patch. Having examined carefully the au- 
thorities referred to by counsel, and weighed 
the reasonings submitted to me, I avail my- 
self of the earliest opportunity to state the 
result of my reflections upon the subject. 

The question lying at the foundation of all 
others, and naturally first to be considered, 
touches the jurisdiction of the United States 
judiciaiy over the subject-matter. A treaty 
under the constitution of the "Qnited States 
may have a double aspect and operation: 
First, that accompanying it as a compact be- 
tween sovereign powers and governed by 
the law of nations; and, secondly, one equiv- 
alent to an act of the legislature, our con- 
stitution declaring a ti-eaty to be the law of 
the land. Article G. In the latter case it 
operates of itself, without the aid of any 
legislative provision; but in the former the 
legislature must execute the conti'aet before 
it can become a rule for the courts. Foster 
V. Neilson, 2 Pet [27 U. S.] 314. To de- 
termine the operation of this convention, it 
must be ascertained whether it imports the 
necessity of judicial aid to carry it into exe- 
cution, and whether it communicates that de- 
gree of authority which enables the judges 
of the United States, as individual magis- 
ti-ates, to take cognizance of it Without in- 
quiring into the polity of France, and the 
probable opei*ation of the treaty in this re- 
spect within her dominions, it is manifest 
that the provision demanding the apprehen- 
sion and commitment of persons charged 
with crimes cannot be carried into effect in 
this country, but by aid of judicial authority. 
Not only in the distribution of the powers 
of our government does it appertain to that 
branch to receive evidence and determine up- 
on its sufficiency to arrest and commit for 
criminal offences, but the prohibition in the 
constitution against issuing a warrant to 
seize any person except on probable cause 
first proved necessarily imports that issuing 
such warrant Is a judicial act. [Ex parte 
Burford] 3 Crfineh [7 U. S.] 44S; Amend. 
Const art 3. It is believed this doctrine is 
firmly established in the jurisprudence of 
this country and England, in respect to the 
surrender of fugitives from justice, whether 
the obligation to surrender is deduced from 
the law of nations, or is recognized only 
when expressly stipulated by treaty. In 
every authority I have consulted, it seems to 
be regarded as an elementary principle that 
the exti-adition is to be effectuated through 
the agency of the tribunals of justice whose 
province it is to determine the existence of 
reasonable cause for the charge of crime, and 



if there be sufficient evidence to justify .put- 
ting the accused upon his trial. 1 Kent, 
Comm. 37; Story, Confl. Law, 627, and note; 
1 Am. Jur. 297; 4 Johns. Ch. 106; [Holmes 
V. Jeunison] 14 Pet [39 U. S.] 540; U. S. 
V. Davis [Case No. 14,932]; Ex parte Dos 
Santos [Id. 4,016]; Basset's Case, 1 New 
Sess. Cas. (Eng.) 33. 

"Jay's Treaty," as it is usually termed, the 
treaty with England of Nov. 19, 1794, intro- 
duced the same stipulation in regard to the 
surrender of fugitives from justice, that is 
adopted in the treaty. The attention of the 
executive, judicial and legislative depart- 
ments of government were eai'ly aroused to 
a most excited attention to the effect and 
operation of the provision, and to the appro- 
priate method of carrying it into execution. 
The British authorities demanded the sur- 
render of a seaman, Kobbins, on a charge of 
murder, committed by him at sea, on board 
an English man-of-war. The president in- 
voked the interposition of the United States 
judge of South Carolina, to examine the evi- 
dence and to take order for the arrest of the 
accused. He was apprehended and commit- 
ted upon the warrant of the judge, and there- 
upon delivered over by the president to the 
English government. Soult v. L'Africaine 
[Case No. 13,179]; 1 Hall, Jour. Jur. 13-27. 
The subject was brought before congress the 
succeeding session, and the functions of the 
executive and judicial departments were 
most thoroughly examined and discussed, by 
men of the highest name in the juridical an- 
nals of the country. 5 Wheat. [18 U. S.] 
Append. 19; U. S. Gaz. 1800. In looking 
over the report of the proceedings before the 
United States judge, and the debates in con- 
gress, so far as they are preserved in the 
papers of the day, I do not find the sugges- 
tion made, that the apprehension and com- 
mitment by the judge, were not by compe- 
tent authority. The great struggle by coun- 
sel before the court, and in the debates in 
congress, was to maintain that the offence 
charged in that case was triable under our 
laws, and in this country, and if not, that 
it belonged to the judiciary and not to the 
executive, to decide whether the casus foed- 
eris existed, and if the accused was subject 
to extradition. These views were maintained 
by Mr. Nicholas, Mr. Gallatin, Mr. Living- 
ston and others, and combatted by Mr. Mar- 
shall, Mr. Dana, Mr. Otis, Mr. Harper, Mr. 
Bayard and others. The house, after a pro- 
longed discussion, by a vote of 65 to 39, af- 
firmed the correctness of the procedure in 
the case, and I do not meet with an in- 
stance since that period in which the just- 
ness of the decision has been called in ques- 
tion. I am satisfied that such also is the 
sound exposition of the corresponding provi- 
sion in this treaty, and that the government 
can only- fulfil its engagement in this respect, 
by the instrumentality of the judicial tribu- 
nals. 

Whether the judiciary can act in the mat- 
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ter -without direction, or express autlioriza- 
tion by- act of congress, is the next question 
in order, and that on which there would seem 
to be more difficulty and more ground for 
doubt. But I am persuaded the question is 
susceptible of a satisfaetoi-y solution. l?he 
judicial power of the United States extends 
to all cases in law and equitj', arising under 
the constitution, the laws of the United 
States, and treaties made under its authority. 
Const, art. 3, § 2; [Chisholm v. Georgia] 2 
Dall. [2 U. S.] 475. A case arises under the 
constitution or a treaty, when the subject- 
matter in contestation is controlled by either, 
or 'the correct decision of it depends on their 
consti-uction. 3 Story, Const. Law, 1640, 1642; 
[Osborne v. Bank of U. S.] 9 Wheat. [22 U. 
S.] 819; [Holmes v. Jennison] 14 Pet. [39 U. 
S.] 540. But although a subject comes within 
the scope of the powers of the judiciary, and 
is properly refei-able to their authority, still 
it is cardinal principle of our jurisprudence 
that no subordinate court or magistrate can 
take cognizance of it, without express au- 
thorization by law. The supreme court, be- 
ing created by the constitution, may derive 
jurisdiction directly from its authority, and 
may probably, without the aid of legislation, 
supply the law of procedure necessary to the 
exercise of such jurisdiction, [Chisholm v. 
Georgia] 2 Dall. [2 U. S.] 419; [Rhode Island 
V. Massachusetts] 12 Pet. [37 U. S.] 657. But 
all ti'ibunals inferior to the supreme com*t re- 
ceive their creation and allotment of juris- 
diction fronl congress, and can exercise no 
other than such as is confided to them by law. 
The constitution and law must accordingly 
concur in confen-ing jurisdiction, in order to 
put in action in those courts the powers Im- 
parted to the judicial department. Ex parte 
Cabrera [Case No. 2.27S]: U. S, v. Nine Pack- 
ages of Linen [Id. 15,8SlJ; Livingston v. Jef- 
ferson [Id. 8,411]; [U. S. V. Bevans] 3 Wheat. 
[16 U. S.] 336; [U. S. v. Wiltbergei-] 5 Wheat. 
[18 U. S.] 76; [American & Ocean Ins. Co. 
V. 356 Bales of Cotton] 1 Pet. [26 U. S.] 545; 
[U. S. V. Coombs] 12 Pet [37 U. S.] 72. The 
further general principle is equally settled, 
that after a court is established and its ju- 
risdiction designated, it takes cognizance of 
all mattei*s then existing, or afterwards aris- 
ing, which fall within the scope of its powers, 
without those particulars being assigned to it 
by special appointment of law. This is so in 
respect to cases of common-law and admiral- 
ty jurisdiction. Burke v. Trevitt [Case No, 
2,163]; The Abby [Id. 14]; Picquet v. Swan 
[Id. 11,134]; Davis v. New Brig [Id, 3,643]; 
[Glass V. The Betsey] 3 Dall. [3 U. S.] 6; 
[Penhallow v. Doane] Id. 54; [Bank of U. S. 
V. Planters' Bank] 9 Wheat. [22 U. S.] 931; 
[Postmaster General v. Early] 12 Wheat. [25 
U. S.] 136; [Kendall v. U. S.] Id. 527. And 
the like doctrine is applicable to cases of 
criminal jurisdiction. U. S. v. Coolidge [Case 
No. 14,857]; [U. S. v. Hudson] 7 Cranch [11 
U. S.] 32; [U. S. V. Bevans] 3 Wheat. [16 
V. S.] 336; [U. S, v. Wiltberger] 5 Wheat. [18 



U. S.] 76; [Jones v. Shore] 1 Wheat. [14 U. 
S. 467. The judiciary act of September 24, 
1789, and subsequent statutes organizing the 
courts of the United States, and distributing 
amongst them, the subjects over which their 
jurisdiction may be exercised, allot to the cii*- 
cuit and district courts cognizance of all 
crimes and offences cognizable under the au- 
thority of the United States; and according- 
ly, transactions declared by law to be of- 
fences occurring in foreign territories, on the 
high seas, or elsewhere, fall necessarily with- 
in the criminal jurisdiction of those courts. 
They must receive complaints, take evidence, 
issue warrants, apprehend and commit per- 
sons accused of such ofEenees, without fur- 
ther authorization for so doing, than their 
general capacity to take cognizance of crimes. 
The inquiry to be answered, then, is wheth- 
er the provisions of this convention create a 
case upon which that criminal jurisdiction at- 
taches. The authorities quoted have relation 
generally to legislative enactments as neces- 
sary to enable the tribunals to exercise their 
jurisdiction; yet it is manifest that the aim 
of the com'ts in these cases was to determine 
the extent of the inherent powers of the judi- 
cial department,— how far they can exercise 
powers derived directly from the constitution,^ 
without other authorization by law, and ref- 
erence was had to laws enacted by congi'ess, 
because in the cases under adjudication there 
was no other som^ce from which the law re- 
quired could emanate. Treaties are placed by 
the constitution in the same rank with acts 
of congress, and even with the constitution 
itself, for by the sixth article it is declared 
that "this constitution and the laws of the 
United States which shall be made in pursu- 
ance thereof, and all treaties made, or which 
shall be made, under the authority of the 
United States, shall be the supreme law of 
the land." It has been repeatedly decided, 
by the supreme court that under this provi- 
sion of the constitution, a treaty becomes 
equivalent to a law of congress, and where its 
stipulations apply, they must be observed and 
enforced by the court, in adjudging as well 
upon individual rights as those of the nation. 
[U. S. V. The Peggy] 1 Cranch [5 U. S.] 109^ 
110; [Foster v. Neilson] 2 Pet [27 U. S.] 314. 
A great distinction exists between the effect 
and operation of ti'eaties tmder our constitu- 
tion, and that given them in England. 3. 
Story, Const Law, 1515. In that country a 
treaty is regarded only as a contract ad- 
dressed to the political power and an act of 
parliament is required to give it effect infra- 
territorially. 1 New Sess. Cas. [Eng,] 33. 
But in the United States the provisions in a 
treaty addressed to the judicial power be- 
come a iTile of law of themselves, and are 
carried into execution by that department 
without other du-ection or authority. [Poster 
V. Neilson] 2 Pet. [27 U. S.] 314. The en- 
gagements of this treaty are accordingly to 
be accepted by the courts the same as if they 
were incorporated in a statute, and it is not 
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supposed tliat a reasonable doubt could be 
entertained, if a law of congress bad directed 
the president to deliver up fugitires from jus- 
tice, provided the fact of the commission of 
the crimes charged against them shall be so 
established as that the laws of the court 
would justify their apprehension and com- 
mitment for trial "if the crimes bad been 
here committed," but that it must appertain 
to the judicial tribunals to ascertain suck fact, 
not but that the authoiity so to do resulted 
from their organization and appointment to 
take jurisdiction of all crimes and offences 
cognizable under the authority of the United 
States. It by no means i§ a necessary in- 
gredient to the jurisdiction that the court or 
magistrate should have power to punish as 
well as arrest for the crime. Under the gen- 
eral authority, judges and magistrates take 
cognizance of offences charged upon a person; 
and if it appears that the crime was commit- 
ted, or is properly triable in a different dis- 
trict, they remit the prisoner out of tlie ju- 
risdiction of the arresting tribunals, to that 
within which the offence was committed. 1 
Story's Laws, p. QQ, % 33. Those compacts 
in the treaty so much dwelt upon in the ar- 
guments, as being ui their nature merely ex- 
ecutive acts, or engagements to perform fu- 
ture acts, are within the ordinary acceptation 
of the national contraets> and operate only 
upon the political power of the country. Con- 
tracts of that description cannot be always 
performed without the aid of legislation, ei- 
ther in this counti*y or France. But the trea- 
ty also embraces the further provision, re- 
quiring the investigation of charges of crime, 
and the arrest and imprisonment of the ac- 
cused as for trial; and in. that respect, in 
this country, it drops the character of a con- 
tract merely, and assumes that of a municipal 
law addressed to the civil magistrates. The 
lilse provision in Jay's treaty was so accept- 
ed and acted upon. A judge of the United 
States took cognizance of the matter under 
authority of the treaty law alone. Soult v. 
li'Africaine [Case No. 13,179]; 1 Hall, Jom\ 
Jur. 13; 5 Wbeat. [18 U. S.] Append. 10. 
And no where, in the severe scrutiny the sub- 
ject imderwent, does it appear an objection 
was raised to the competency of the judge to 
arrest and commit by virtue of that law. Re- 
view of Proceedings by Marshall (afterwards 
Chief Justice), 1 Hall, Jour. Jur. 27. So oth- 
er eminent judges have recognized a ti-eaty 
as supplying all the law necessary to compel 
them to interfere and cause the apprehension 
of fugitives from justice. U. S. v. Davis and 
Ex parte Dos Santos [supi*a]. Without pm-- 
suing the argument further, I feel prepared 
upon these principles and authorities to de- 
clare that the duty devolves on me, under the 
authority of this treaty as a law of the land, 
to take cognizance of the requisition and 
charge laid before me. 

The only remaining topic involved in the 
ease of a strictly judicial character relates to 
the sufficiency of the evidence produced 



against the accused to authorize his appre- 
hension and commitment. The evidence re- 
lied upon in support of the requisition con- 
sists in official documents transmitted from 
the keeper of the seal, minister of justice, in 
France, through the minister for foreign af- 
fairs, to the French minister in the United 
States, and by him delivered to the vice con- 
sul of France in this city, to be produced be- 
fore the proper tribunal here. The oral testi- 
mony of two or threS witnesses was also taken 
before me, auxiliary or supplementary to the 
documentary proofs. The counsel for the ac- 
cused ground themselves, with sti-ong assur- 
ances, upon objections to the competency of 
the documentaiy proofs, for the want of 
proper authentication, and becaiise not orig- 
inally taken in due form of law; and to the 
inadequacy of the oral evidence to justify his 
apprehension. It would prolong this opinion 
to an unusual extent to take up and consider 
consecutively the positions maintained upon 
these topics. I shall limit myself to stating 
general results, with the leading considera- 
tions tending to support them, and not at- 
tempt to discuss the particular points with 
fullness. 

It will be proper first to notice the rules 
which in our law describe or fix the character 
or land of evidence necessary on such pre- 
Iiminai*y proceeding, and the degree or amount 
of evidence required to support a charge of 
crime, and justify the apprehension of the 
accused and his detention for trial. Under 
our system of jurisprudence, no testimony is 
received on the trial of a criminal charge, un- 
less delivered on oath, in presence of the ac- 
cused; but a complaint or charge of crime 
may be- made ex parte on affidavit, and one 
magistrate may act on depositions made be- 
fore another, within or out of the juiisdiction 
of the examining magistrate, to issue his war- 
rant of arrest, and commit the accused for 
trial. [Ex parte BoUman] 4 Cranch [8 U. S.] 
129; 1 Chit Cr. Law, 36, 37, note; 1 Burr's 
Trial, 12, 16. Nor need the evidence approach 
that full proof necessary to justify a convic- 
tion. The constitution requires no more than 
that probable cause be shown, to authorize 
an arrest (Amend. 6); and probable cause is 
deduced from a state of facts and circum- 
stances, which afford reasonable grounds of 
suspicion of guilt (1 Burr's Trial, 11, 14, 16; 
[Ex parte Bollman] 4 Cranch [8 U. S.] 129; 
Barb. Cr. Law, 455, 492, 496; 4 Blau [by 
Chitty] 235). Dalton holds that a magisti-ate 
must commit when there is good ground for 
suspicion. Dalt. Ch. 166. Whether further 
proof must not be given to justify an indict- 
ment may be an unsettled question (Whart 
Cr. Law, 125); but that does not arise for in- 
vestigation in this state of the case. The tes- 
timony of the witnesses on deposition or oral- 
ly before me might well atithorize detaining 
the accused to give opportunity for additional 
proof, if not deemed sufficient to justify his 
absolute commitment for trial. 1 Burr's 
Trial, 16. The vice consul of France. Mr. 
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Borg, testifies that he has received official in- 
formation from his government, that the ac- 
cused stands charged "with the crime of for- 
gery of authentic deeds and instruments, com- 
mitted by him in France in numerous cases 
in his capacity of royal notary, and also with 
forging of commercial and hank paper since 
November 9, 1843, and that he fled from jus- 
tice of that country, and has taken refuge in 
this; and the witness has reason to believe 
and does believe such td be the facts. iVIr. 
Karst proves his personal acquaintance with 
the accused at Sai*reguemines in France, for 
many years, where the witness knew him, act- 
ing in the official character of a royal notary. 
Witness was defrauded by him in a transac- 
tion as notary of 20,000 francs. The accused 
absconded from France in February, 1844; 
and witness pursued him through Belgiima, 
Prussia, and England to the United States. 
The accused ti-aveled under a feigned name. 
He left a wife and child residing in France, 
and was charged with various crimes at the 
time he privately left there. Evidence creat- 
ing a strong suspicion that a felony has been 
committed, and that it was perpetrated by a 
particular person, will warrant his apprehen- 
sion without direct proof of the corpus de- 
licti. 1 Burr's Trial. The report of the ti-ial 
of Col. BuiT, before Chief Justice Marshall, is 
referred to the more frequently for principles 
governing incipient proceedings in commer- 
cial eases because the questions were discuss- 
ed by eminent counsel, and that distinguished 
judge gave every point a careful consideration, 
delivering his opinion upon them in writing. 

Admitting the proofs of this class to be in- 
adequate to justify the detention of the ac- 
cused, I think the documentary evidence 
furnished by the French government is le- 
gally admissible. The counsel for the ac- 
cused have reasoned this point on the as- 
sumption that the statute law of the state of 
New York supplies the rule of decision which 
the court must observe in this respect, under 
the direction of the judiciary act (section 34), 
and that these proofs are not authenticated 
conformably to the requirements of that law. 
Chief Justice Slarshall decided that the sec- 
tion has no relation to criminal cases (1 Burr's 
Trial); and indeed it is a settled doctrine that 
the state laws do not ex proprio vigore affect 
the procedure of the United States courts, in 
any description of actions. [Wayman v. 
Southard] 10 Wheat. [23 U. S.] 1; [Bank of U. 
S. V. Halstead] Id. 51; [Beers v. Haughton] 
9 Pet. [34 U. S.] 329; [Duncan v. Darst] 1 
How. [42 U. S.] 304; [Bronson v. Kinzie] Id. 
323. It is not controverted but that the evi- 
dence might be so taken in France, pursuant 
to the laws of that country, as to be admissi- 
ble in our judicatories to support charges of 
crime preferred under the treaty. Nor do I 
understand the objection raises any question 
touching the regularity of the proceedings, in 
the present case, before the juge d'instruc- 
tion. His authority is clearly stated in the 
Code, and the method of procedure there in- 



dicated appears to have been carefully ob- 
served. Code D'lnst Cr. arts. 70, 71, 7G, par 
Itogron. The depositions were signed b3' the 
witness, the judge, and clerk at the same 
time, and the most commendable caution was 
exercised in making their contents clearly 
known to each witness, before they were 
completed. These documents are furnished 
pursuant to instructions of the secretary of 
state of the United States, to the French 
minister, on the 4th of December, 1844; and, 
unless the rule of law is imperatively so, 
they ought not to be subjected to a complete 
conformity with our usages, or those familiar 
to the common law, in all the formalities of 
authentication. All that can be reasonably 
exacted is that the documents ofEered as evi- 
dence on this preliminary inquiry shall be 
clothed with all substantial proof of verity. 
It is proper first to notice the method of veri- 
fication adopted, and then consider its legal 
effect. The documents consist of the orig- 
inal ioandat d'arret, issued against the ac- 
cused by the judge of instruction, under the 
seal of the "cour civil d'instruction of Sar- 
reguemines," and subscribed by him; and 
of copies of the depositions heard "dans la 
procedure instruite." The " Procureur du 
Roi, for the department of San'eguemines, 
made a requisition tmder his hand and of- 
ficial seal on the Greffier of the tribunal, to 
deliver a copy of the depositions taken iu 
the matter, "certifiSe conforme par lui." 
Dupin, the Greffier, adds to the depositions 
"pour copie conforme" delivered at the re- 
quest of the Procureur du Roi, to which he 
subscribes his name, and affixes the seal of 
the tribunal. The chief of the bureau of the 
minister of justice and keeper of the seals, 
Laudy, certifies to the act of the Procureur 
du Roi, and of the Greffier "vu pour legal- 
isation," of their respective signatures, and 
subscribes his name and affixes the seal of 
the bureau. The chief of the Ohaneelleric, 
De Lamarre, under the seal of the ministry of 
foreign affairs, and by authorization of the 
minister, certifies in the same form, to the 
signature of Laudy. Mr. Borg and Mr. Bar- 
tholemy (formerly an advocate in France), 
both examined before me, testify that the 
seals and certificates attached to these pa- 
pers are the regular and accustomed methods 
of authenticating like documents in France, 
and that the seal of the ministry of foreign 
relations is the highest seal employed in 
France for these purposes. The French law 
books also speak of it as the great seal, and 
that it verifies public acts, &c., but distin- 
guishes as le petit seel that which is affixed to 
judicial acts emanating from the royal juris- 
dictions. Diet, du Droit; Doinisart, Merl. 
Repert, voce, sceau, seel. 

A proefidure instruite before a tribunal in 
France hag more the character and formali- 
ties of a trial than the proceedings under our 
laws before a magistrate on a charge of a'ime. 
The proceedings before a judge of instruction 
are to be enregistered, which is copying or 
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transcribing them on tlie minutes of tbe eom-t. 
10 Merl, Repert, 347, et suie. Whenever an 
expedition or copy is required by the proper 
authority (Code, par Baequar, p. 707, art. 7), 
une copie conforme is a copy collated or com- 
pared with the original, by the Greffier, and 
has all the diaraeteristics of an exemplifica- 
tion from the record under our laws (Diet, de 
Droit; 4 Merl. Eepert, 442, 443, arts. 1, 2; 6 
Merl. Eepert, 440, 443, Acts, v. 1, 4), and the 
certificate of the Greffier to that efiEect im- 
ports all that is demanded here to authenti- 
cate an exemplification of a record. So also 
the concise certificate of the keeper of the 
seals is equivalent to our expanded formulas. 
"Vu pour legalisation" signifies that the high 
functionary charged with that service has 
inspected the certificates, and foimd them 
legal in form and substance, containing every 
requisite to give them full credit and validity. 
Legalisation, c'est I'attestation que donne 
un officier public de la veritS des signatures 
apposfies a un acte, ainsi que des qualit^s des 
ceux qui I'ont fait et recu, afin qu'on y ajoute 
foi dans un autre pays. 16 Merl. Repert, 
p. 403; 3 Denisart, Coll. Jur. p. 85. A greater 
amplitude of phraseology would not have ex- 
pressed with more distinctness, and certainly 
all the essential parts demanded of our law 
in such verification, and I am not aware that 
any set form of words is necessary in any 
system of jurispnidence. The fixed mean- 
ing of the phrase "vu pour legalisation" in 
the French jurisprudence gives to an au- 
thentication so made by the keeper of the 
seals all the weight of verification which can 
be attached to the acts of that high function- 
ary. I hold then that these documents ex- 
hibit satisfactory evidence that the deposi- 
tions were taken by the judge named therein 
in due form of law, and that he had competent 
authority to take them, and that exact and 
fuU copies are furnished from the appropriate 
court or minutes by a proper officer. And 
upon the strict rules of evidence obtaining 
in our courts, they are sufficiently authenti- 
cated to be received as evidence here. 
[Church V. Hubbart] 2 Craneh [6 U. S.] 187, 
238; Wood v.' Pleasants [Case No. 17,961]; 
3 Cowen & Hill's Notes to Philips' Ev. 1123. 
These facts are clearly proved by this evi- 
dence: That the accused was charged or "in- 
culp&" with commission of forgery in France, 
in the exercise of his functions as notary, and 
in drawing up and executing acts or instru- 
ments appertaining to his ministry or official 
trust, and with forgery of commercial and 
bank paper, and with having made use of 
forged acts or instruments. The facts proved 
against the accused in support of these 
charges are that In repeated instances after 
the 9th of November, 1843, he prepared and 
had completed in his capacity of notary au- 
thentic deeds, by which various individuals 
pledged and hypothecated their property to 
secure alleged loans of money, and that the 
deeds declared the sums loaned and se- 
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cured were at the time of making the 
deeds actually paid over in specie to the 
borrowers, and that two witnesses were 
then present, and signed the instruments 
or authentic deed, and that those dec- 
larations are false. It appears that by the 
laws of France these notarial acts become 
entitled to registry, and have similar force 
and effect with records of common law 
courts. Their verity cannot be Impeached 
except for forgery. Baeque, Codes des Of- 
ficiers Ministerials, p. 864, art 19. Accord- 
ingly, the Code Penal denounces a falsifica- 
tion of tliese acts by notaries a forgery or 
faux, and subjects the guilty officer to in- 
famous punishment (Code Penal, arts. 145- 
147), and also for making use of the for- 
ged acts or deed (article 148). The court 
of cassation, In exposition of the law, de- 
cided that a false declaration of the presence 
of two witnesses, on the execution of such 
notarial acts, Is a forgery within the terms of 
article 146, as "constatant comme viais des 
faits faux." Explication de Code Penal, par 
Rojeor, p. 57. Official, notarial acts, being 
by the French system, the common mode of 
authenticating conveyances, devises and con- 
tracts of every description, the conduct of 
French officers would appropriately be 
brought under the severest supervision of the 
law. Notaries are officers of high dignity 
and confidence, appointed for life, and 
charged with the most delicate and impor- 
tant functions in respect to individuals and 
the public. They have always been as well 
antecedent to the compilation of the Codes, 
as since, subject to criminal prosecution for 
malversation In office. 3 Denisart, CqU. Jur. 
434, 457; 21 Merl. Repert, 320-367. And it is 
therefore no way surprising that the transac- 
tions which under our Code might be only a 
misdemeanor, or malfeasance, rendering the 
officer liable to a civil action, should in France 
be visited with all the consequences of an 
infamous crime. I have accordingly no hesi- 
tation in declaring that the evidence before 
me amounts to probable proof that Metzger 
committed in France the crime de faux 
named in the treaty, and would justify his 
apprehension and commitment for trial there- 
for, if under our laws these acts had been 
crimes if committed here. 

The topics ah-eady disposed of embrace all 
those legitimately belonging to the judicial 
authorities, to Investigate and determine. The 
other points debated on this hearing are of a 
diplomatic character, and It is the province 
of the president, at least in the first instance, 
to decide them at his discretion. Whether 
the government is bound by the treaty com- 
pact to deliver up the accused, for offences 
committed by him m France which are not 
crimes by our laws, whether he is within the 
description of persons named In the treaty as 
subject to extradition, whether the treaiy 
went into operation and became obligatory 
from its date or only from its ratification, 
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by assent of the senate or other period pos- 
terior to the date, and finally whether tlie 
obligations assumed by the treaty will be ful- 
filled or not, are considerations addressed 
to the political department of the govern- 
ment. Over these questions the judiciary 
has no immediate control or jurisdiction. The 
casus foederis of the treaty may be ever so 
manifest; yet, under the polity of our gov- 
i'rnmeut, it in no way appei-tains to the judi- 
ciary to direct or contravene the action of 
the executive department in respect to it. 
The judicial authority can only be invoked 
incidentally and indirectly, to pass upon such 
provisions of a treaty; and it is only in that 
manner that acts of the president in execution 
of a treaty conti-act can be reviewed and ad- 
judicated upon in courts of justice. 

It seemed to be conceded in tlie Robins Case 
{Case No. 16,175] that a person under arrest 
for the purpose of being delivered up under 
the treaty with England, November 19, 1794, 
was entitled to the writ of habeas corpus, 
and the judgment of the proper tribunal 
whether the arrest was justified by law. 
That inquiry^ would probably also invoke the 
consideration of the competency of the exec- 
utive authority to hold him in ai'rest, or de- 
liver him over to be ti-ansported out of ihe 
United States. The English courts grant 
the writ in like cases (1 New Sess. Cas. 337); 
but, as already noticed, they proceed upon the 
principle that the extradition can only be 
made when authorized by act of parliament 
passed in execution of the treaty. If a writ 
of habeas corpus should be applied for in 
this case, the application must in the first In- 
stance, as the United States courts in ihis 
district are now constituted, be addressed to 
me; and, as the counsel on both sides have 
thoroughly examined every question connect- 
ed with the subject, I deem it advisable now 
to pronounce my opinion, upon the entire case, 
that no other procedure may be taken -n-ith 
u view to any furtiier action in the matter. 
I shall limit my attention to three proposi- 
tions contended for in behalf of the accused 
by his counsel to be, if not clearly in liis fa- 
vor, yet that they place the authority of the 
executive over him, under the treaty, in so 
doubtful a light, as to entitle him to a dis- 
charge. 

The first position is, that the true construc- 
tion of the treaty in connection with the provi- 
so to the first article is that a person is not 
subject to extradition imless the facts proved 
against him constitute in the countiy where 
he is arrested, one of the crimes in the trea- 
ty. In the present case I do not think suffi- 
cient evidence has been produced, to estab- 
lish probable cause of suspicion that the 
crime of forgery defined by our laws has 
been committed by the accused. The exemp- 
tion of the accused for this cause was urged 
with great confidence by his counsel, but the 
point does not impress my mind as resting 
upon a just exposition of the treaty, or de- 



manding of me more than a brief statement 
of the reasons which prevent my acceding 
to that interpretation. The preamble ex- 
pounds clearly the motives upon which the 
convention was founded. Each nation was 
desirous that malefactors should find no shel- 
ter in the territories of one, against punish- 
ment for crimes committed within the domin- 
ions of the other, and the high contracting 
parties manifest most unequivocally their in- 
tention to remove fugitives fi'om their place 
of refuge in order to bring them within the 
operation of the laws they have violated. 
The purpose of each was to maintain the jus- 
tice of their own country, and secure the 
sanctions of their laws witliin their respec- 
tive dominions. To attain this object, the 
commission of the privilege is made mutual 
and reciprocal, each engaging to deliver to 
the justice of the other, persons who being 
accused of the crimes enumerated, committed 
within the jurisdiction of the requiring pai*ty, 
should seek an asylum or be found within 
the territories of the other. The terms em- 
ployed in the treaty appear to me to carry 
out this purpose with a clearness and preci- 
sion which scarcely admit of mL<;constrac- 
tion. I should also infer that the proviso 
which is claimed to include the qualification 
urged in behalf of the prisoner was framed 
ex industria to avoid the construction sought 
to rest upon it. As in the body of it the ob- 
servance of the laws of the place of refuge 
is exacted, in pursuing the apprehension and 
detention of the fugitive, it appears to have 
been thought expedient to mark by definite 
directions, that those laws were to furnish 
the method of procedure only, for it is declar- 
ed that they shall be applied to the investiga- 
tion abroad, as "if the crimes had been com- 
mitted" where the arrest was made. The 
matter to be inquh*ed into and adjudged ob- 
viously is, therefore, the fact of the com- 
mission of the crime chai'ged, within the 
dominions of the party requiring the surren- 
der of the fugitive; and accordingly the 
laws of Fi-ance afCord the basis of the inquiry 
in this case, and not those of the United 
States. If an ambiguity should be detected 
in the language used in these engagements, 
the fundamental doctrine applicable to all 
contracts would have its effect here, and the 
compact would be expounded according to the 
understanding and intent of the parties 
gathered from the whole convention; and 
their concurrent and subsequent acts in exe- 
cution of it would be received as forcible 
presumptions of its true meaning. As already 
intimated, I am satisfied that the crime de 
faux, named in the treaty, was committed by 
Metzger in France; and he accordingly, in 
this respect, comes within the provisions of 
the treaty. 

The further position taken for the prisoner 
that he does not come within the description 
of persons whose surrender the French gov- 
ernment is entitled to claim imder the treaty 
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rests upon questions strictly technical, arti- 
ficial, and verbal, and involves no principles 
of general jurisprudence. It is, in effect, a 
question of procedure or practice properly 
referable to tbe special laivs or usages of 
the French ti'ibunals and authorities. The 
terms of the treaty are "les individus ac- 
cuses," "les individus qui accuses," "les in- 
dividus qui seront accuses," etc., and shall be 
delivered up to justice; and the point raised 
upon these expressions is that, by the French 
law, only a party "en acciisation" is "accu- 
sfie" in the acceptation of the term in the 
Penal Code, and in the usages of the tribu- 
nals: and that accordingly his surrender can- 
not be demanded by the French government, 
or made by ours, until proceedings in justice 
inculpating or criminating him have been so 
far pursued that he is "mis en accusation,"— 
equivalent in our law to indicted or arraigned. 
Such, It is proved by Mr. Bartholemy, is the 
understanding of the term by the bar and 
courts in France; that "inculpe" and "pr6- 
venu" designate persons against whom crim- 
inal charges or proceedings ai'e instituted up 
to the period they are acted upon by the 
Chambre de Conseil, and an accusation is 
decreed by it, and then, and not before, they 
become "accusge." Code d'Inst Cr. acts, 127, 
128, 241, 465. There may exist in France, 
from positive appointment of law, or usage, 
in respect to the term "accusfie," an import 
in the idiom of the tribunals, different from 
what it bears in the literature of the lan- 
guage, and which it may be difficult for a 
foreigner to apprehend. It is a fact of com- 
mon occurrence in the arts ^d professions 
for words to be diverted from their significa- 
tion recognized by the literature of the lan- 
guage and familiar to the ear, and to acquire 
one entirely arbitrary in that relation; and, 
with my limited means of knowing the tech- 
nicalities of a foreign forum, I shall care- 
fully abstain from pronouncing upon the just 
force of this term in that application. It 
may not, however, be improper to notice, that 
Rojrou (article 91, Code d'Inst. Cr. notes) re- 
marks on the subject, that usually (en g&n&t- 
al) a person is said to be inculpe when under 
a charge which may compel him to appear 
before the juge d'instmction; and prevenu, 
when he has been already subject to like 
orders; and accusfie when remitted to the 
court of assizes by a decree of accusation. 
It would thus seem that the distinction in the 
dialect of the courts amounts to little more 
than a convenient distribution of phrases, and 
it is not an appellation fixed determinably by 
law. The French jurists note a difference in 
the use of the word "accusSe" as a participle 
and a substantive; and, previous to the com- 
pilation of the Codes, it was only in the latter 
application, I'accusSe, that it imported the 
party wag decreed en accusation, whilst in 
the former sense it embraced both inculp6 and 
prSvenu, and denoted an individual complain- 
ed or informed against for, or charged with, 
the commission of a crime. 1 Denisart, 38, 



41, Diet de Droit. The distionaries de Tre- 
voux, (en avorat), Descenieres (Avocat), 
Mand of Chamband, Boyer, and the Acad- 
emy, all note the same distinction. Since the 
adoption of the Codes, the usage has been 
more uniform to limit the term "accus6e" to 
persons in accusation or indicted. 1 Merl. 
Repert Jur. Dist. de Droit. These verbal dis- 
quisitions are, however, a most unsatisfac- 
tory method of determining the import of 
language employed in a treaty designed to 
adjust international interests of high impor- 
tance and gravity. The meaning of words not 
necessarily technical or professional (like the 
description of crimes) will be sought for in 
the general scope of the instrument, and the 
intention of the high contracttag parties di- 
rectly expressed or evinced by concomitant 
and subsequent acts. It is most manifest 
that the controlling purpose of the engage- 
ments was to render the advantages of the 
great principle fixed by the contracting par- 
ties, mutual and reciprocal to the fullest ex- 
tent. Whatever privilege one acquired, he 
yielded the same in return to the other. 
There can be no doubt upon the contract with 
us, that the United States has the right to de- 
mand of France the smxender of persons 
charged or complained against, according to 
the provisions of the treaty, without regard 
to the state of prosecution in this country, or 
whether any has been instituted or not. 
Presenting a complaint with evidence to sup- 
port it is a charge or accusation according 
to our laws, and it may be as well made in 
the first instance, before the French tribunals, 
as our own. The words "charged," used in 
the preamble, and "accused," in ai*ticles 1 
and 2, are of the same import in that con- 
nection. The word "accus6e" is in both in- 
stances adopted by the contracting parties 
as the concm-rent and equivalent expression 
in the French language, and the meaning in- 
tended to be applied to the language at the 
time, must prevail in the construction of 
treaties equally with other agreements. The 
French government now formally demands 
the surrender of Metzger as being within 
the purview of the treaty, although he is not 
technically en accusation before the comts 
of that country, and the president of the Unit- 
ed States avows his readiness to fulfill the 
engagement in that sense; and both the high 
contracting parties in this solemn manner 
signifying this construction and acceptation 
of the undertaking, I should not hesitate, 
even if an ambiguity attached to the lan- 
guage employed, to give it that force and 
effect. But having no doubt in my own 
mind, I should, independent of that solemn 
corroboration, of the exposition I give the 
treaty, declare that Metzger is a person ac- 
cused of the crime of forgery committed in 
France, and in this view subject to the opera- 
tion of the treaty. 

The remaining consideration relates to the 
period at which the treaty took effect. The 
crimes proved against the accused were com- 
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mitted by him subsequent to the date of the 
treaty, but prior to its ratification by the 
president, with the advice and consent of the 
senate. It would be an useless labor to quote 
the opinions of foreign publicists on the ques- 
tion; or to spread upon this opinion in ex- 
tenso the reasonings of American jurists, ot 
the judgments of our judicatories, upon the 
subject. All that has been written abroad 
has been examined and discussed with great 
care and sagacity by our courts and jurists; 
and, in my opinion, the principle is conclusire- 
ly settled, that a treaty is to be regarded as 
taking effect from its date, unless a different 
period is fixed by the contracting parties, or 
must be adopted in order to fulfill their mani- 
fest intention. It must necessarily be, in ef- 
fect, a question of intention, and the public 
law, the same as municipal, implies the inten- 
tion of the parties to be, when not defined by 
themselves, that these contracts shall have 
effect from the time of their execution. 1 
Kent, Oomm. 169; Whart Int Law, 306; 2 
Elliot, Dip. Code, 409, 410; Beale v. Pettit 
[Case No. 1,158]; [U. S. v. Ai-redondo] 6 Pet. 
[31 U. S.] 757. The principle is the same 
when the contract is entered into through the 
intermediation of agents, and their acts are 
to await confirmation or ratification by their 
principal before becoming complete, for it is 
a maxim of the law that "omnis ratihabitro 
retrotrahitum," and the obligation goes into 
force as if perfected at its formation. More- 
over, this, like other arrangements between 
the parties, is to be interpreted and carried 
into effect, conformably to the purpose dis- 
closed in the terms of the contract, or derived 
from other evidence. The 5th article by pro- 
hibiting the operation of the treaty anterior 
to the date affords a violent presumption 
that the parties contracted with the under- 
standing and intent that it should take effect 
at its date, and this interpretation is further- 
more assented to and acquiesced in by their 
proceedings on this application. Both parties 
insist that the treaty is obligatory from the 
time it was signed; and although such act of 
the parties cannot avail to the prejudice of 
others, whose rights are affected by the trea- 
ty, yet it is a circumstance entitled to be re- 
garded on an inquiry with the motives which 
governed the creation of the compact. 

The result of my reflection upon the entire 
subject is that if the president in his discre- 
tion determines the casus foederis of the 
ti'eaty exists, and that Metzger ought to be 
delivered up to tlie French government, there 
is nothing shown in this case which entitles 
him to the interference of the judiciary, to pre- 
vent the decision of the president being car- 
ried into execution. 

[NOTE. Metzger then moved in the supreme 
court for a writ of habeas corpus. The motion 
was overruled, Mr. Justice McLean delivering 
the opinion of the court. He held that the 
court had no jurisdiction to issue the writ for 
the purpose of reviewins the decision of the dis- 
trict judge. 5 How. (46 U. S.) 176.] 
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In re METZLER et al. 

[1 Ben. 356; i N. B. R. 38; Bankr. Reg. Supp. 
9; G Int. Rev. Rec. 74; 9 Leg. & Ins. Rep. 
292.] 

District Court, S. D. New York. Aug., 1867. 

BaXKUUPTCT — IXVOLUKTAIIT — IKJUSCTION — PER- 
ISHABLE Property. 

1. Where petitions were filed in involuntary 
bankruptcy, and injunctions were issued to pre- 
vent the sale of the debtors' property on exe- 
cution, the facts on which the injunctions were 
issued being the very acts of bankruptcy al- 
leged, and the bankrupts had taken issue and 
demanded a jury, and motions were made to 
set aside the injunctions on the merits: Held, 
that the court would not, on a motion, on affi- 
davit, dispose of the issues which were involved 
in the proceedings. 

[Cited in Re Moses, Case No. 9,869.] 

2. If the property was perishable, that was 
no ground for dissolving the injunctions. 

3. The court had no power to sell the proper- 
ty, as perishable, at this stage of the proceed- 
ings, unless it was in the possession of the mes- 
senger. 

[Cited in Re Moses, Case No. 9,869.] 

This was a motion to dissolve injunctions. 
On .Tuly 18th, 1867, a petition was filed by 
Willson, Watrous & Co., as creditors of 
Metzler & Cowperthwaite, to have them ad- 
judged bankrupts, and on July 22d an in- 
junction was issued against the debtors and 
one Hervey C. Calkin, and the sheriff of New 
York, enjoining them from selling any goods 
of the debtors not excepted by the bankruptcy 
act [of 1867 (14 Stat. 517)]. On July 23d a 
similar petition was filed by C. Cowles & 
Co., and on July 24th a similar injunction 
was issued against the same parties, and also 
against George E. Cowpeiiiiwaite and John 
N. Blasi. The act of bankmptcy alleged in 
the first petition was an assignment of prop- 
erty made by the debtors to Calkin on June 
26th, 1867, in trust to pay certain preferred 
creditors. The assignment was shown to 
be in writing, and Calkin was alleged to 
have accepted it and taken possession of the 
propeity. The injunction in the first ease, 
was issued on a petition of the creditors, 
which alleged the entry of a judgment on 
July 16th, in the supreme court of the state 
of New York, in favor of Calkin against the 
debtors, for $3,531.60, and that it was enter- 
ed in pursuance of an offer by the debtors 
to allow it, and that execution was on the 
same day issued to the sheriff of New York, 
who levied on the propeity included in the 
assignment, and had advertised it for sale 
under the execution. The act of bankruptcy 
alleged in the second petition was the same 
assignment to Calkin, and that the debtors 
had suffered their property to be taken under 
the judgment in his favor, and under a judg- 
ment in favor of George E. Cowperthwaite, 
entered on an offer of judgment, for .?2,519.94, 
and under a judgment in favor of John N. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Blasi, entered on a like offer, for $1,883.30. 
On the return of the ordei-s to show cause, 
the debtors appeared and denied that they 
had committed the acts of bankruptcy al- 
leged, and demanded a jury, which was or- 
dered. The motion to set aside the injunc- 
tions was made in behalf of Calkin and 
George B. Cowperthwaite, and was founded 
on affidavits, which set forth a written agi-ee- 
ment made between them and the debtoi-s, 
in March, 1S6G, by which they agreed to ad- 
vance notes to the debtors, to secure which 
the debtors ti-ansfen-ed to them the property 
which they then had or might afterwards 
have in their business, with a covenant to 
return the notes if demanded, and. In case 
they failed to return them, they agreed to 
execute such bill of sale, or confession of 
judgment, or other security, as should be 
demanded. The affidavits further showed 
the advance of the notes to the debtoi-s, and 
a further advance of $1,000 by Calkin, and 
a demand by him of repayment of this $1,- 
000, and that the debtors were unable to re- 
pay it, but offered to make an assignment 
and prefer Calkin and George E. Cowperth- 
waite. They further set up the assignment 
to Calkin, and that George E. Cowperth- 
waite was absent when it was made; that, 
when he returned, he refused to assent to it; 
that, thereupon, on July 10th, Calkin and 
George E. Cowperthwaite served written 
notice on the debtoi-s, demanding a return of 
the securities, as provided in the agreement 
of March, 18G6; that the debtoi-s refused to 
return them; and that, thereupon, the suits 
were commenced in favor of Calkin and 
George E. Cowperthwaite, and ilie judgments 
entered and executions issued. The affidavits 
in opposition showed that the debts of the 
creditors were for materials furnished the 
debtors since January 1st, 18G7, to be used 
in their business, and that the creditors had 
no knowledge of the agreement of March, 
1860, till after the judgments were entered. 

N. Cross, for the motion. 

H. Sheldon and W. E. Cuitis, in opposition. 

BTATGHFORD, District Judge. It is urg- 
ed, as a ground for dissolving the injunctions, 
that the alignment to Calkin, and the ob- 
taining of the judgments against the firm, 
were valid transactions, and not void under 
the bankruptcy act, and that they were mere- 
ly in fulfilment of a previous agreement, and 
were the effect of measures taken by the 
creditors. These transactions are the very 
acts of bankruptcy alleged in the original 
petitions of the creditors, and the very acts, 
the commission of which is denied by the 
debtoi-s, and in respect to which they have 
demanded, and the court has ordered, trials 
by jury. The injunctions were granted un- 
der the fortieth section of the act The in- 
tent of the provisions of that section mani- 
festly is, to give the couit authority, in a 
case of involimtary banki-uptey, when an 
17FED.CAS.— 16 
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order is issued requiring the debtor to show 
cause why he should not be declai-ed a bank- 
rupt, to prevent^ by injunction, any interfer- 
ence with the debtor's property, until a de- 
cision shall be arrived at, whether the debtor 
is or is not to be adjudged a banki'upt In 
the present case no such decision has been 
arrived at. The decision is suspended by the 
act of the debtors, in denying that they have 
committed the act of bankruptcy alleged, 
and in demanding a trial by jury. The same 
facts which constituted sufficient ground for 
issuing the order to show cause, also furnish 
sufficient reasons for issuing the injunction. 
The court will not, on a motion of this kind, 
on affidavits, dispose of what are really all 
the issues involved in the proceeding. If the 
injunctions should be dissolved, and the debt- 
ors should afterwards be adjudged bank- 
rupts, and an assignee of their estate be ap- 
pointed, the court would have dissolved the 
injunctions on the same state of facts on 
which the debtors wei*e adjudged bankrupts. 
Substantially, the whole of the property of 
the debtors would have passed to the three 
preferred creditors, leaving to the assignee 
only an inheritance of litigation, and the very 
object of the remedy by injunction, given by 
the fortieth section, would have been defeat- 
ed. Without deciding, therefore, definitely, 
whether the transactions set forth are or 
are not void, under the bankruptcy act, 
it is sufficient to say, that there is a prob- 
able cause for continuing the injunctions, 
until it shall be decided whether the debtors 
are or are not to be adjudged bankrupts. In- 
deed, independently of anything contained in 
the agreement of March, 1866, the including 
in the judgment, in favor of Calkin, of the 
$1,000, not provided for by that agreement, 
would be a good ground for continuing the 
injunction, as respects that judgment; and 
the giving of the judgment to Blasi would 
be a sufficient ground for granting an in- 
junction, as respects any property levied upon 
under an execution on that judgment. 

It is represented that the property levied 
on under the executions on the judgments and 
about to be sold, is perishable, and that it 
is for the interest of all parties that it should 
be sold and preserved for whoever may be 
entitled to the proceeds. But it is not proper 
to dissolve these injunctions, and thus allow 
the proceeds of the property to pass to the 
judgment ci*editors, to the exclusion of an 
assignee in bankruptcy, who may in the end 
be entitled to claim it. This court has no 
power to order the sale of the property as 
perishable, at the present stage of the pro- 
ceedings, unless it is in the possession of the 
messenger (rule 22 of the general orders in 
bankmptcy), and it cannot come into the 
possession of the messenger until a warrant 
is issued under section foi-ty-two, unless a 
warrant be issued, under section forty, to 
tlie marshal, to take possession of it pro- 
visionally. Such warrant cannot issue un- 
less it appears that there is probable cause 
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for believing that tlie debtor is about to re- 
move or conceal bis goods and chattels, or his 
evidence of property, or mals:e a fraudulent 
conveyance or disposition, thereof. But the 
fact that this court has no power to order 
the sale of this property at the present time, 
is no reason why it should not exercise the 
power, which is expressly given to it, of in- 
terposing, by injunction, to prevent any in- 
terference with the property until it shall be 
decided whether the debtors are or are not 
to be adjudged bankrupts. The motion to 
dissolve the injunctions is denied. 



Case 'No. 9,513. 

MEWSTER v SPALDING. 

[6 McLean, 24.] i 

Circuit Court, D. Michigan. June Term, 1853. 

Judgment — Authexti cation of Recokd— Courts 

— Presumptiox of EInowledgb of State Law 

— IjrruisoNMEXT FOR Debt— Fraud. 

1. Where a record of a judgment of a state 
court is offered in evidence, in the circuit court, 
sitting within the same state, the certificate of 
the clerk and seal of the court is a sufiicient 
authentication. Such an authentication, it is 
supposed, would be good in the state courts of 
the same state; and if so, it is good in this 
court. 

[Cited in Bennett v. Bennett, Case No. 1,318; 

TurnbuU v. Payson, 95 U. S. 422.] 
[Approved in Bradford v. Russell, 79 Ind. 74.] 

2. The judges of the supreme court are pre^ 
sumed to know the laws of the respective states, 
as their jurisdiction extends throughout the 
United States. 

3. In Michigan, although imprisonment for 
debt is abolished, yet where a debtor acts fraud- 
iilently, or is about so to act, he may be ar- 
ppsted. And after such an arrest, the sheriff, 
if he permit him to escape, is liable to an action 
for an escape. And such an action may be 
brought in this court. 

At law. 

Prazer & Davidson, for plaintiff. 
Hawkins & Jocelin, for defendant. 

OPINION OP THE COURT. This is an 
action against the sheriff of Washtenaw 
county, for an escape. A record was of- 
fered in evidence of a judgment obtained in 
that county, before a state court, against 
the defendant, who, it is alleged, was in the 
legal custody of the sheriff, and ft'om whose 
custody he was permitted to escape; for 
which this action was brought. The record 
was objected to, because it was only certi- 
fied under the seal of the couit, by the clerk, 
but had not the certificate of the presiding 
judge, that the record, etc., "was in due 
form." By the act of congress, of the 26th 
of aiay, 1790 [1 Stat. 122], it is provided: 
"That the acts of the legislatures of the sev- 
eral states shall be authenticated by having 
the seal of their respective states affixed 
thereto; that the records and judicial pro- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



ceedings of tbe courts of any state, shall be 
proved or admitted in any other court of the 
United States, by the attestation of the clerk, 
and the seal of the court annexed, if there 
be a seal, together with a certificate of the 
judge, chief justice, or presiding magisti-ate, 
as the case may be, that the said attestation 
is in due foim." 

It is supposed that judgments of the state 
courts as well as its legislative action, are 
required to have the above authentication, 
when used as evidence in another state. 
AYhen used within the state, tbe published 
statutes are evidence, and so, it would seem, 
are tbe judgments regularly certified by the 
clerk under the seal of the court It can 
hardly be necessaiy for a state judge to 
certify to another state judge, when each 
knows officially what is "the due form" re- 
quired. And if such a certificate of the pre- 
siding or chief justice be not necessary to 
make the record evidence in a court of the 
state where rendered, the same rule is ap- 
plicable in this court. It has been held by 
the supreme court, that as its jurisdiction 
extends cbroughout the United States, the 
judges of that court are presumed to know 
the laws of the respective states. They re- 
quire no authentication of the laws of the 
states, as above provided, but act on them 
from their own knowledge, or from the pub- 
lished statutes. And on tbe same principle, 
they take cognizance of the courts of each 
state organized under its laws, and of the 
jurisdictions they exercise. This being tbe 
ease, the necessity of the certificate of tlie 
judge, as to the "due form" of a state court 
record, is not very apparent. It would be 
objectionable, to those of the profession who 
look more to form than substance. But', 
however this may be, we admit the record 
objected to without the certificate of the 
judge, as it is the record of a court of the 
state of Michigan. 

It is also objected that the arrest in this 
case was made under a special statute of the 
state, partaking to some extent, of a criminal 
procedure, of which this court cannot take 
jurisdiction. The procedure took place un- 
der the Revised Statutes of 1846, entitled 
"An act for the punishment of fi-audulent 
debtors." Tbe 1st section declares that no 
person shall be imprisoned for debt, except 
as follows. The plaintiff may apply for a 
warrant to arrest the defendant, and the 
warrant may be issued on the affidavit of 
tbe plaintiff or some other person, that the 
debt is due, and that tbe defendant is "about 
to remove to defraud his creditors, or that 
he has property which he refuses to apply to 
tbe payment, or that he has disposed, or is 
about to do so, of bis property to defraud bis 
creditors, or that defendant fraudulently in- 
curred the obligation sued on; and upon 
proof to the satisfaction of the officer called 
on to issue the warrant, he shall issue it." 

On the warrant, the defendant being ar- 
rested is brought before the officer, where 
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the defendant may controvert tlie f.icts al- 
leged, on wlileli the warrant was issued. 
On this examination, if the officer finds the 
allegation true, he may commit the defend- 
ant, unless he shall pay the debt, give se- 
curity, or enter into bond to assign in thirty 
days his property for the benefit of his credi- 
tors, and if committed, the defendant re- 
mains in custody until final judgment shall 
be rendered in his favor, or imtil he has as- 
signed his property or obtained his discharge 
under the insolvent laws. The commitment 
having been made under the above statute, 
it is charged the sheriff suffered him to es- 
cape. 

No objection is perceived to the jurisdiction 
of this court. The proceeding, under the 
statute, is not criminal. It gives a remedy 
against a fraudulent debtor, and in the ac- 
tion now before us, we have to inquire wheth- 
er the defendant in the action before the 
state coui-t, was legally in custody. To prove 
this the warrant must be produced, or its 
loss must be shown, to authorize secondary 
proof of its contents. The warrant is not 
produced, and some evidence has been of- 
fered of its loss. The warrant was issued 
by Judge Lane, who, on examination, com- 
mitted the defendant. Shortly after this. 
Judge Lane died. A copy of the warrant 
appears to be contained in the recognizance 
entered into by the defendant, to appear and 
a,nswer the allegations of fraud; but to make 
this evidence the original must be shown to 
have been lost. A file of the judge's papers, 
found in his office, has been examined, but 
the original warrant was not found in it. 
The other papers of the judge have not been 
examined, and this is essential to the recep- 
tion of secondary proof. 

A noa suit was suffered by the plaintiff, which 
the court, on motion, set aside, on payment of 

<'OStS, "* 
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MEXICO SOUTH. BANK v. REED. 

18 Reporter, 7; 25 Int. Rev. Rec. 161; 4 Gin. 

Law Bui. 391; 7 Am. Law Rec. 630; 

26 Pittsb. Leg. J. 191.] i 

Oirciiit Court S. D. Ohio. 1879. 

"Federal Cocuts — Facts Coxfeiibixg Joeisdio- 

TrOX — COItPORATIOSS, 

"Where a corporation is a party to an action, 
the allegations conferring jurisdiction on the fed- 
eral courts need not appear in the caption of the 
petition. It is sufficient if the facts conferring 
jurisdiction are in some form affirmatively shown 
by the record. 

Action on a promissory note, the caption of 
the petition being "The Mexico Southern 
Bank, a Corporation, Plaintiff, v. Townsend 
Heed, Defendant," and it comes before the 
court on a motion made by defendant to dis- 

1 [Reported from 8 Reporter 7, by permis- 
■sion. 4 Cin. Law Bui. 391, contains only a 
l>artial report.] 



miss the petition for the following reasons: 
First. "Because the statement and designa- 
tion in the caption of the petition of the al- 
leged plaintiff is not in conformity to law." 
Second, "Because by law jmrisdiction of the 
court in a ease like this must be shown by a 
full statement and designation in the title or 
caption of the petition of the kind, character, 
and location of the corporation as entitling it 
to sue therein, as well as in the body of the 
petition." Third. "Because the name and des- 
ignation of the plaintiff as a corpoiution in 
the said caption, without assuming therein its 
location, character, and kind, are not the same 
as is averred in the body tiiereof ; the aver- 
ment is, referring to the said caption, 'said 
plaintiff,' when, in fact, in said caption nam- 
ing the plaintiff, it is not named or described 
as in the body of the petition." 

H, C. Whitman, for the motion. 
G. T. Harrison, contra. 

SWING, District Judge. The vital point in 
the motion to dismiss the petition, and the 
only point necessary to be decided by the 
court, is, whether the caption of the petition 
is sufficient to give the court jurisdiction in 
this case. "It is a settled docti-ine of this 
court, that, in cases where jurisdiction of the 
federal courts depend upon the citizenship of 
the parties, the facts essential to support that 
jurisdiction must appear somewhere in the 
record," says Mr. Justice Harlan, in the opin- 
ion given by him, October term, 1878, in the 
supreme court of the United States, in Robert- 
son V. Cease £97 U. S. 646]. In Railway Co. 
V. Ramsay, 22 Wall. [89 U. S.1 326, the pres- 
ent chief justice said: "They need not nec- 
essarily, however, be averred in the pleadings. 
It is sufficient if they are in some form af- 
firmatively shown by the record." That view 
was approved by the subseauent case of 
Briges v. Sperry, 95 U. S. 403. In the present 
case, the only record is the petition, therefore 
the necessary allegations must be contained 
somewhere in the petition, and must be dis- 
tinctly and positively averred, but not neces- 
sarily in the caption, and it is not sufficient 
that the facts of jurisdiction may be inferred 
argumentatively from the averments. Now, 
though in this case the statements of the loca- 
tion, character, and nature of the corpora- 
tion, the plaintiff herein, are not set forth in 
the caption of this petition, yet allegations 
essential to support the jurisdiction of the 
court, so far as pertains to the plaintiff, ap- 
pear in the body of the petition, namely, that 
the plaintiff "is a corporation organized under 
the laws of the state of Missom-i, and is en- 
gaged in the business of banking in the qity 
of Mexico, in said state," and in cases where 
the jurisdiction of the federal courts depends 
upon the citizenship of the parties, the deci- 
sions hold that for the purposes of suit a cor- 
poration is a citizen of the state under whose 
laws it has its existence and being. Motion 
overruled. 
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In re MEYER. 

r2 N. B. R. 422 (Quarto, 137); i 1 Chi. Leg. 
News. 210.1 

District Court, S. D. New York. Feb. 22, 
1869. 

Baxkruptct — Fraudulent Assignjiest — ^Pat- 
MBNTS Made — Accouxtisg Therefok. 

Bankrupt made a fraudulent assignment to S. 
The attorney of S. was attorney for the bank- 
rupt, and also for one P., a creditor. Payments 
were made to S, and to P. by said attorney, out 
of proceeds of assigned property. Seld, that 
the assignment was void, and that S., P., and the 
attorney should account to the assignee for the 
property and proceeds thereof. 
[Cited in Curran v. Munger, Case No. 3.487.] 
[Cited in Mathews v. Ri£re;s, 80 Me. 107. 13 
Atl. 49; Washburn v. Huntington, 78 Cal. 
576, 21 Pac. 306.] 

[In the matter of Edward Meyer, a bank- 
rupt] 

F. C- Bowman, assignee in bankruptcj"", in 
person. 
Stevens & Reymert, for defendants. 

BLATGHPORD, Disti-ict Judge. The as- 
signment from the bankrupt to Salmons was 
made in fraud of the bankrupt act [of 1867, 
14 Stat 517]; it was not made in the usual 
and ordinary course of business of the bank- 
rupt and that fact is made, by the thirty- 
fifth section of the act prima facie evidence 
of fraud. Besides, it clearly appears from 
the evidence that the bankrupt was insolvent 
when he made the assignment, and that Sal- 
mons then had reasonable cause to believe 
him to be insolvent, and that he was contem- 
plating going into bankruptcy, and that a 
fraud on the act was intended by the trans- 
action. All the consideration Salmons has 
paid for the assigned property has been paid 
out of the collections of the debts assigned. 
The attorney for Pretorius knew the mala 
fides of the whole ti-ansactitJn before he paid 
any money over to Pretorius, and the latter 
is chargeable with all the knowledge which 
his attorney had. The same person was also 
attorney for Salmons and for the bank- 
rupt Any money which Salmons or his at- 
torney has paid to the bankrupt or Pretorius, 
and any money which Salmons himself has 
received, and any money which the attorney 
has retained out of the collections or proceeds 
of the assigned property, must be paid over 
to the assignee in bankruptcy by Salmons. 
The bankrupt and Pretorius and the attorney 
must further be held liable to account to the 
assignee in bankruptcy for what they sev- 
erally have received or retained out of such 
proceeds. The assignment to Salmons must 
be set aside as void, and he and his attor- 
ney must transfer and deliver to the assignee 
in bankruptcy all the assigned property 
which has not been realized or collected, or 

1 [Reprinted from 2 N. B. R. 422 (Quarto 137), 
by permission.] 



which still remains unconverted into money, 
and all evidences thereof and the temporary 
injunction heretofore granted must be made 
perpetual. Salmons must also pay the costs 
of this suit 
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MEYER et ah v. BAILEY et al. 

[2 Ban. & A. 73; i 8 O. G. 437.] 

Circuit Court, W. D. Pennsylvania. May, 
1875. 

Patents — Reissue — Assignment op Teruitouy — 

subrbsdek— conccrkexce of owxers 

— Ratification. 

1. The bill in this ease was brought to restrain 
the infringement of a reissued patent, the title- 
to which the complainants claimed to own within 
a specified territory; the defendants demurred 
to the bill upon tliree grounds, the second and 
third of which were: (2) That the infringement 
complained of was not averred to have been 
committed within the territory covered by the 
assignment to the complainants; and (3) that 
it was not averred that the infringement was 
committed after the date at which the interest 
of the complainants in the patent accrued, Tho^ 
bill, after setting out the date of the reissue and 
the grant of a defined and exclusive territorial 
interest in it to the complainants, averred, "that 
the said defendants are now constructing, using, 
aiid vending to others to be used and sold, large- 
numbers of hydrants and street washers, in 
some parts thereof substantially the same in 
construction and operation as in the said reis- 
sued letters patent mentioned, the exclusive right 
and privilege to make and use which, and vend 
to others to he used, is thus by law vested in 
your orators." And further, that the defend- 
auts have "made and used, and intend still to 
continue to make and use, the said improve- 
ments in the Western district of Pennsylvania, 
all of which acts and doings are in violation of 
the exclusive rights and privileges so as afore- 
said vested in your orators, under and by virtue 
of the said recited reissued letters patent: Hvlih 
(1) That the averments taken in connection witli 
the statement of the complainants' title, to 
which they refer, import, necessarily, a charge 
of infringement after the date of the reissue, 
and of the grant to the complainants, and with- 
in the territory covered by the grant. (2) That 
they allege infringement at and before the date- 
of the bill, and after the date of the reissue, and 
the grant within the territory in which the com- 
plainants had the exclusive right to make, use, 
and vend the invention. 

2. M., the patentee, assigned to B. his interest 
in the patent for the state of Pennsylvania, and 
afterwards reissued th'> patent Subsequently 
to the reissue, B. assigned his title to a certain 
territory in the state of Pennsylvania, under 
the reissued patent, to the complainants, who 
filed a bill against the defendants. The defen<l- 
ants demurred to the bill on the ground that B.'s 
intei'est was outstanding at the time of the sur- 
render by the patentee, and that he did not ap- 
pear to have been a party or to have assented to 
or approved of the surrender, and that therefore 
the reissue was void: Bold, that B. was not an 
assignee within the meaning of the statute, and 
it was not therefore necessary for him to join 
in the surrender in order to give validity to the 
reissued patent. 

3. The concurrence in the surrender of a pat- 
ent by a transferee of an interest in it who is 
not an assignee within the meaning of the stat- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
irission.] 
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ute, is not essential to the validity of a reissue 
of the patent. 

4.' Under the patent act of 1836 [5 Stat. 117], 
the thirteenth section of which provides tor the 
surrender and reissue of a patent, if. a part of 
the whole patent has been assigned by the pat- 
entee, an efficacious surrender can be made only 
by the concurrence of both the owners of the 
patent; but this may be manifested, by the as- 
signee, by his direct co-operation in the surren- 
der or his subsequent ratification of it. 

5. If an assignee of a part of the whole of a 
patent does not join with the patentee m surren- 
dering and obtaining a reissue of the patent, but 
afterwards accepts the reissue and transfers 
a part of the interest in it which was originally 
vested in him by the patentee, this is an espress- 
ed ratification by him of the act of the patentee 
in obtaining the reissue. 

[This was a bill in equity t>y Henry O. 
Meyer and others against George C. Bailey 
and others to restrain the alleged infringe- 
ment of letters patent No. 38,694, granted to 
J. G. Murdock, May 26, 1863, and reissued 
May 11, 1869 (No. 3,434).] 

W. Bakewell and T. B. Kerr, for complain- 
ants. 

G. H. Christy, for defendants. 

McKBXNAN, Circuit Judge. One of the de- 
fendants demurs to the bill on three grounds: 
(1) That the reissue upon which the suit is 
founded was granted upon a surrender of the 
original patent by the patentee after he had 
made an assignment of "the full and ex- 
clusive right, title, and interest in and to the 
said" (original) "letters patent and invention, 
in and to the state of Penns.ylvania," while 
said assigned interest was outstanding, and 
it does not appear that the assignee was a 
party to, or assented to, or approved of said 
surrender. (2) That the infringement com- 
plained of is not averred to have been com- 
mitted within the territory covered by the as- 
signment to the complainants. (3) That it is 
not aven-ed that the infringement was com- 
mitted after the date at which the interest 
of the complainants in the patent accrued. 

Of the last two clauses of demurrer it is 
sufficient to say that they rest upon too nar- 
row an interpretation of the averment of 
the bill, and are, therefore, .tmfounded in 
point of fact. The bill sets out the date of 
the reissue and the grant of a defined and ex- 
clusive territorial interest in it to the com- 
plainants, and then avers "that the said de- 
fendants are now constructing, using, and 
vending to others to be used and sold, large 
numbers of hydrants and street washers, in 
some parts thereof substantially the same in 
construction and operation as in the said re- 
issued letters patent mentioned, the exclusive 
right and privilege to make and use which, 
and vend to others to be used, is thus by law 
vested in your orators." And further, that the 
defendants have "made and used, and still 
contuiue to make and use, the said improve- 
ments in the Western district of Pennsyl- 
vania, all of which acts and doings are in 
violation of the exclusive rights and priv- 
ileges so as aforesaid vested in your orators. 
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under and by virtue of the said recited re- 
issued letters patent." 

Taking these averments in connection with 
the statement of the complainants' title to 
which they refer, they import necessarily a* 
charge of infringement after the date of the 
reissue and of the grant of the complainants, 
and within the territory covered by the grant. 
They allege infringement, at and before the 
date of the bill, and, therefore, after the date 
of the reissue and the grant, within the West- 
ern district of Pennsylvania, "in violation of 
the exclusive rights and privileges so as afore- 
said vested in" the complainants, and, there- 
fore, within the territory in which, as before 
stated, they were granted the exclusive right 
to make, use, and vend the invention. This 
is too clear for contention, and the demurrer, 
therefore, cannot be sustained on either of 
these grounds. 

The bill avers that the patentee, on the 18th 
day of September, 1867, "by an assignment in 
writing, sold, assigned, and transferred unto 
Augustus Buerkle the full and exclusive right, 
title, and interest in and to said letters patent, 
in and to the state of Pennsylvania." The 
interest thus granted was outstanding at thS 
time of the surrender by the patentee of the 
patent, and this constitutes the gravamen of 
the first clause of the demurrer. The 13th 
section of the patent act of 1836 provides for 
the surrender of a patent by a patentee, if 
he is at the time sole owner of the patent, 
by his personal representative after his 
death, and by an assignee, when there has 
been an assignment of the original patent. 
If a part of the whole patent has been vested 
in another so as to constitute such an as- 
signee within the meaning of the act, an ef- 
ficacious surrender can be made only by the 
concuri'ence of both the owners of the patent; 
but this may be manifested by the assignee 
by his direct co-operation in the surrender, or 
his subsequent ratification of it. The bill 
does not aver that Buerkle, the assignee, join- 
ed in the surrender of the original patent; but 
it does aver a fact from which his adoption 
and ratification of the act of the patentee, in 
making the surrender, is conclusively deduei- 
ble. He accepted the reissued patent, and 
transferred to the complainants a part of the 
interest in it which was originally vested in 
him by the patentee. There could be no more 
expressive form of ratification by him of the 
act of the patentee. This is set out in the 
bill and is sufficient, in any aspect, to avert 
the objection to the validity of the reissue. 
But if this were "not so, he was not an as- 
signee within the contemplation of the act, 
whose concurrence in the surrender of the 
original patent is required to give validity to 
the reissued patent. 

What is meant by an assignee seems now to 
be settled by repeated adjudication, and by 
tlie explicit definition of the act of 1836. In 
Tyler v. Tuel, 6 Cranch [10 U. S. 324], it was 
held, under the act of 1793 [1 Stat. 318], that 
one to whom was ti-ansferred all the rights 
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secured hy a patent, excepting certain coun- 
ties in the state of Vermont, was not an as- 
signee within the meaning of the law, hut a 
mere grantee of a sectional interest in the 
patent; and in Whittemore v. Cutter [Case 
No. 17,600], it was held that the transferee of 
an undivided part of an entire patent was an 
assignee. From these decisions it results that 
only a person who is invested with the en- 
tire ownership of a patent or an undivided 
part of the whole is to be regarded as an as- 
signee. Such, also, is the import of the act 
of 1S3G, in the 11th section of which it is 
provided that "every patent shall be assigna- 
ble in law, either as to the whole interest or 
any undivided part thereof, by any instru- 
ment in writing," and this assignment, "and 
also every grant and conveyance of the ex- 
clusive right under any patent to make and 
use the thing patented within and throughout 
any specified portion of the United States, 
shall be recorded," etc. The distinction es- 
tablished by previous judicial decisions be- 
tween an assignee and the grantee of a sec- 
tional interest in a patent is evidently con- 
templated by this section, as it is also by the 
a4th section, which authorizes the bringing of 
suits by "patentee, assignee, or grantee of the 
exclusive right within and throughout some 
specified part of the United States." It is, 
therefore, properly determined, in Potter v. 
Holland [Case No. 11,329], that: "An assignee 
is one who has transferred to him in writing 
the whole interest of the original patent, or 
an undivided part of such whole interest in 
every portion of the United States. And no 
one, unless he has such an interest transfer- 
red to him, is an assignee. A grantee is one 
who has ti-ansferred to him in writing the 
exclusive right, under the patent, to make 
and use, and to grant to others to make and 
use, the thing patented, within and through- 
out some specified part or portion of the 
United States." 

Now it has been seen that besides the pat- 
entee and his personal representatives, an as- 
signee onl3' is authorized to surrender a pat- 
ent and obtain a reissue. It is a plain se- 
quence from this that the concm-rence in the 
surrender of a patent by a transferee of an 
interest in it, who is not an assignee within 
the meaning of the statute, is not essential 
to the validity of a reissued patent. 

Was Buerkle, then, such an assignee as the 
statute contemplated? Evidently he was 
not. The transfer to him embraced only the 
state of Pennsylvania, and within its limits 
his interest was exclusive. He was therefore 
not an assignee within the statutory defini- 
tion, but merely a grantee of an exclusive 
right under the patent to make and use the 
thing patented within and throughout a speci- 
fied part or portion of the United States, and 
it was not necessaiT to aver that he united 
with the patentee in the surrender of the 
original patent. The demurrer must, then, be 
oveiTuled, and the defendant ordered to an- 
swer. 
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MEYER et al. v. PRITCHARD. 

[12 Blatchf. 101; 1 Ban. & A. 261; 7 O. G. 
1012.] 1 

Circuit Court, S. D. New York. May 25, 1874. 

Patents— Robber Overshoes— Patentable Nov- 
elty — Infringement. 

1. The invention covered by the claim of the 
letters patent granted to Christopher Mever and 
John Evans, July 16th, 1872, for an "improve- 
ment in rubber overshoes," namely, "As a new 
article of manufacture, India rubber shoes, witli 
strengthening or other ribs homogeneous witli 
the substance of the body, formed by thickening 
up the said substance in the forming of the sheet 
substantially as specified," is, to thicken up the 
plastic India rubber in desired places, in the 
sueet, as the sheet is being formed between two 
rolls, by means of grooves and ribs on one of 
the rolls, the other roll being plain, so as to leave 
the sheet thicker where the India rubber has 
entered the grooves than it is in the other parts 
of It, and thus make a sheet which is a flat plane 
°^ one side, and has raised ribs or projections on 
the other side, and to make such ribs or projec- 
tions on that part of the sheet which is to be 
used to form the upper p£^rt of the shoe. 

[Explained in Meyer v. Goodyear India-Rub- 
ber Glove Manuf'g Co., 11 Fed. 894, 895.] 

2. There is no patentable novelty in such in- 
vention, beyond what is shown in the patent 
granted to Elias C. Hyatt and Christopher Mey- 
er, January 17th, 1854, for an "improvement in 
the manufacture of boot and shoe soles of gutta 
percha or India rubber." 

[Followed in Meyer v. Goodyear India-Rubber 
Glove Manuf'g Co., 11 Fed. 892, 896.] 

3. A sheet made according to the patent to 
Meyer and Evans, is made strictly in accordance 
with the directions of the earher patent, without 
any addition. The sheet of the earlier patent 
was used to cut therefrom the sole of an India 
rubber shoe, the sheet and the sole having a 
variety of thickness in difEerent parts, and being 
formed in one piece, at a single operation, by the 
use of rollers, one of which had a surface tiie 
reverse of the form to be produced. The sheet 
of the later patent is used to cut therefrom the 
upper part of an India rubber shoe, such sheet 
and such upper part having a varietv of thick- 
ness m different parts, and being formed in the 
manner above described. The two manufac- 
tures are analogous, the sole, in the one case, and 
the upper part, in the other, being cut and made 
from the sheet in the same manner; and the 
shoe with the upper part so thickened up is not 
a new article of manufacture, in view of the 
prior shoe with the sole so thickened up. 

[Explained in Meyer v. Goodyear India-Rub- 
ber Glove Manuf g Co., 11 Fed. 895.] 

[This was a bill by Christopher ileyer and 
John Evans against Stephen Pritchard on cer- 
tain letters patent for an improvement in 
rubber overshoes.] 



1 [Reported by Hon. Samuel Blatehford. Dis- 
trict Judge, reprinted in 1 Ban. & A. 261. and 
here compiled and reprinted by permission.] 
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Stephen D. Law, for plaintiffs. 
George Harding and James H. Aekernian, 
for defendant. 

BLATCHFORD, District Judge. Ttiis suit 
is brought on reissued letters patent [No. 
4,977] granted to the plaintiffs, July 16th, 
1872, for an "improvement in rubber over- 
shoes," ttie original letters patent [No. 
111,962] havhig been granted to them, as m- 
ventors, February 21st, 1871. The specification 
says; "Our invention relates to the strength- 
enmg ribs employed upon the uppers of 
India rubber shoes, and consists in an im- 
provement which will be hereinafter de- 
scribed, and subsequently specified in claim. 
Figures 1 and 3 represent plain views of two 
modifications of these ribs, and Fig. 2 a sec- 
tional view of forming rolls, with the plastic 
substance passing therethi'ough. Fig. 4 is a 
section of Fig. 1. A A, in Fig. 1, represent 
plain ribs, enclosing a space, in configuration 
similar to the openings in the uppers of or- 
dinary rubbers. B represents a rib around 
the top or mouth of the shoe, b is an imita- 
tion thread passing around each rib. A' A', 
in Fig. 3, represent the ribs arranged in the 
form of a single ornamental buckle. B', in 
Fig. 2, represents rolls, of which the lower 
is plain, and the upper ribbed or pointed at 
d, and grooved at c, to make the strengthen- 
ing ribs A A' or B, and the rows of imita- 
tion stitches b, which said ribs and grooves 
will be in any form or shape and location on 
the roller, according to the form or location of 
the rib or other device it is desired to pro- 
duce. The imitation stitches may consist 
either of indentations formed in the surface 
of the sheet, or points projecting above the 
surface— the one will be formed by projections 
on the rollers, and the othei* by indentations, 
a a represent the ribs formed from plastic 
rubber as it is carried through the rolls, and it 
will be observed that they are not corruga- 
tions, like the strengthening ribs used upon 
metal, but a thickening up of the substance 
in certain lines or directions, a', in this fig- 
ure, represents the indentations to imitate 
thread stitches. The process through which 
the material passes, to bring it into the form 
required, is as follows: The mass of plastic 
rubber is forced into the opening between the 
moulding or shaping rolls, and drawn out 
into a sheet, with the ribs and points or in- 
dentations completely shaped. It is then 
made up into the shoe or sandal, and vul- 
canized. We thus produce these ribs or fig- 
ures in homogeneous connection with the oth- 
er part of the sheet. They are, therefore, 
better than when of separate strips, pasted 
on in the gummy state after the sheet is 
formed, and secured to it in the vulcanizing 
process, as in the common way; and, being 
formed at the same time the sheet is rolled, 
and by the same operation, it is done with- 
out expense other than the preparing of the 
gi'ooves, indentations and points in the rollers. 
Moreover, the said ribs or figures will be 
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much more perfect and uniform than when 
done by hand. The same is true in regard 
to the imitation stitching, also, which has 
heretofore been made by a pointed wheel 
rolled alongside of the ribs by hand." The 
claim is in these words: "As a new article 
of manufacture, India rubber shoes, with 
strengthening or • other ribs homogeneous 
with the substance of the body, formed by 
thickening up the said substance in the form- 
ing of the sheet, substantially as specified." 

The invention set forth in this specifica- 
tion, as shown by the description and the 
claim, is to thicken up the plastic India mb- 
ber, in desired places, in the sheet, as the 
sheet is being formed between two rolls, by 
means of grooves and ribs on one of the rolls, 
the other roll being plam, so as to leave the 
sheet thicker where the India rubber has en- 
tered the grooves than it is in the other parts 
of it, and thus make a sheet which is a flat 
plane on one side, and has raised ribs or 
projections on the other side. The applica- 
tion of this idea, developed In the specifica^ 
tion, is, to make these ribs or projections on 
that part of the sheet which is to be used to 
form the upper part of the shoe— that part 
which covers the top of the foot, and that 
part which surrounds the opening through 
which the foot enters the shoe. The advan- 
tage set forth is, that the ribs or projections 
thus made are of one substance with the 
rest of the material, and in homogeneous 
connection with it, and, therefore, better and 
more cheaply, uniformly, and perfectly made, 
than when -made by pasting on strips by 
hand to form the ribs or projections. The 
patented invention is really complete when 
the sheet is made by the means described, 
ready to be made up into a shoe, and to be 
vulcanized. The process of making the sheet 
into the shoe and vulcanizing the shoe is no 
different from the process used to make a 
sheet into a shoe and vulcanize the shoe, 
when the ribs or projections are formed by 
pasting strips on the sheet by hand. 

With this view of the invention, it is im- 
possible to say that there is anything " of 
patentable novelty or patentable invention 
in it, beyond what is fully shown in the pat- 
ent [No. 10,429] granted to Elias O. Hyatt 
and Christopher Meyer, January 17th, 1854, 
for an "improvement in the manufacture of 
boot and shoe soles of gutta percha or India 
rubber." The specification of this patent de- 
scribes the use of two rollers. One of them 
is a smooth roller. (The other roller, called 
the "soleing roller," has three distinct cir- 
cumferences,' which prodiice three different 
thicknesses of the sole. The material, in a 
soft state, is passed between the rollers in a 
continuous sheet The smooth roUer pro- 
duces a smooth surface on one side of the 
soleing. The other roller produces, of differ- 
ent thicknesses, the fore part, the shank and 
the heel of the sole. Thus, in one operation 
is performed what had previously been done 
in three distinct processes, and the soleing is 
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formed in one continuous sheet. The specifi- 
cation goes on to say: "Heretofore, India 
rubber soleing has been made one strip of 
equal thickness throughout, or by several 
strips of different thicknesses for heel, shank 
and forepart, cemented togetlier at their 
ends, or of one strip having the length and 
breadth of the sole, with separate pieces ce- 
mented thereon to give proper thickness to 
the heel and forepart of the sole. It is at 
once evident that the first Is an inferior sole, 
and requires more material than the others; 
and that the second and third require addi- 
tional labor in the manufacture, and that the 
parts are liable to become separated in the 
process of manufacture, or afterwards, caus- 
ing loss to the manufacturer or consumer. 
It is equally obvious that all these inconven- 
iencies and imperfections are avoided by mak- 
ing the sole in one piece, as above described, 
by one process, and that such sole is thus pro- 
duced at once, better and cheaper than here- 
tofore. We are aware that India rubber 
has long since been reduced to sheets by roll- 
ing, and that the rollers used for this pur- 
pose have sometimes been engraved to pro- 
duce a figured surface, analogous to that 
often cemented to the heels and foreparts of 
shoes; but these sheets have been of sub- 
stantially uniform thickness, varying only in 
the slight indentations, &c., required to pro- 
duce an ornamental or figured surface. This 
we do not claim. But we are not awai-e that 
India rubber has ever been rolled into sheets 
having a substantial variety of thickness in 
its different parts. Nor are we aware that 
shoe soles, having the proper variety of 
thickness, have ever been rolled out or made 
in one solid piece before our invention. Nor 
was it known that such forms could be pro- 
duced as we have produced them in India 
rubber, until our experiments practically il- 
lustrated the fact." The claims of this pat- 
ent, three in number, are in these words: 
"1st. Producing a shoe sole, or other analo- 
gous manufacture, in India rubber or gutta 
percha, in one piece, having variety of thick- 
ness in its different parts, by the use of roll- 
ei-s, whose surfaces present the reverse of the 
forms to be produced, at a single- operation, 
substantially as herein described; 2d. Form- 
ing soleing of India rubber or gutta percha, 
with shanks, foreparts and heels of appro- 
priate differences of thickness, in one solid 
piece, and at one operation, as described, 
thus producing a useful, economical and novel 
manufacture; 3d. We also claim such soleing 
or analogous manufacture in continuous 
sheets, at one operation, by rolling, as de- 
scribed." 

The specification of this patent to Hyatt 
and Meyer fully instructs those engaged in 
the manufacture of India rubber shoes how 
to roU nnvulcanized India nibber into a sheet 
having a substantial variety of thickness in 
its different parts, the sheet being made in 
one solid piece, the varietj' of thickness be- 
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ing produced by a thickening up of the ma- 
terial in any desired place, one face of the 
sheet being smooth and the other face having 
projections upon it, the projections having a 
homogeneous connection with the other parts 
of the sheet, with the advantage of cheap- 
ness and durability, as contra-distinguished 
from giving the increased thickness by past- 
ing on, or cementing on, separate strips or 
pieces of the material, and the result being 
produced by the use of rollers, one of which 
is smooth and the other is of such configura- 
tion on its surface as to admit of more ma- 
terial in thickness being left at one place than 
at another. A person who makes a sheet ac- 
cording to the patent sued on, makes it strict- 
ly in accordance with the directions of the 
earlier patent, without any addition. A sheet 
out of which, to cut the upper part of an In- 
dia rubber shoe, such sheet and such upper 
part having a variety of thickness in differ- 
ent parts, and being formed in one piece, at 
a single operation, by the use of rollers, one 
of which has a surface the reverse of the 
form to be produced, is an analogous manu- 
facture, in all respects, to a sheet out of 
which to cut the sole of an India rubber shoe, 
the sheet and the sole having a variety of 
thickness in different parts, and being formed 
in the manner above described. When the 
sheet is prepared from which to make the 
upper part of the shoe, such upper part is 
cut and made from it in the same manner in 
which the sole is cut and made from the pre- 
pared sheet from which to make the sole. 
The shoe having the substance or material of 
the upper part so thickened up is not a new 
article of manufacture, in view of the prior 
shoe having the substance or material of the 
sole so thickened up. It is a mere double 
use of the same invention. The fabric not 
being new, the application of it to make 
the upper part of a shoe is not invention, 
nothing novel being required to adapt it to 
make such upper part The fabric which is 
described in the plaintiffs' patent is directly 
within the first and third claims of the 
earlier patent. The fabric of the earlier pat- 
ent includes the w^hole of the invention set 
forth in the plaintiffs' patent. Smith v. El- 
liott [Case No. 13,041]. 
The bill must be dismissed, with costs. 

[For another case involving this patent see 
Meyer v. Goodyear Rubber Co., 11 Fed. 891.] 

[NOTE. From the decree entered in this case 
the complainant appealed to the supreme court. 
Pending appeal tihie complainants surrendered 
their patent, and obtained a reissue. Tlio su- 
preme court, ilr. Chiet Justice Waite deliver- 
ing the opinion, remanded the case upon the 
ground that the surrender extinguished the pat- 
ent, and therefore no action could be maintained 
thereon, ileyer v. Pritehard, 23 U. S. (Lawv. 
Ed.) 961.] 
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Case No. 9,518. 

In re MEYERS. 
[2 Ben. 424; i 1 N. B. R. 581 (Quarto, 162).] 
District Court, S. D. IvTew York- May, 1868. 

iJAXKKDPTCy — STAi'ISG PllOCEEDIN'GS — FkAUDU- 
LBNT COSVETASCE— ReSULTIXG IEUST. 

1. Where after a bankrupt had filed his pe- 
tition and been adjudged a bankrupt, creditors 
who held judgments against him, and had proved 
their debts in the bankruptcy proceedings, com- 
menced a suit in a state court against him and 
■others, charging that certain real estate whicli 
stood in the name of the bankrupt's wife, had 
been bought bv him and paid for with his mon- 
ey in fraud of his creditors, and that a trust 
had resulted in their favor from such purchas- 
es, and praying that their judgments might be 
satsified out of such property: Ueld. that, by 
proving their debts in the bankruptcy proceed- 
ings, the creditors waived all right of action 
against the bankrupts, on either the judgments 
or the original indebtedness; and that proceed- 
ings in such suit must be stayed, under the 21st 
section of the bankruptcy act [of 186 < (14 Stat. 
526)1. 

[Distinguished in Hill v. Phillips, 14 R. I. 9o.] 

2. If the allegations of the creditors were 
true, the money used by the bankrupt in the 
purchase of the real estate was "property con- 
veyed by the bankrupt in fraud of his credit- 
ors," under the 14th section of the act, and 
passed to the assignee in bankruptcy under tliat 
section. 

[Cited in Re Rainsford, Case No. 11,537.] 

On the Sth of June, 1865, Martin Maas re- 
covered a. judgment, in the supreme court of 
New York, against the bankrupt, Louis Mey- 
ei-s, and one Sondheim, as joint debtors, for 
§1,130.70. It was duly docketed and execu- 
tion was issued on it and returned unsatisfied. 
It was now wholly due, with Interest from 
January Sth, 1866. It was founded on two 
promissory notes of the debtors, one made 
July 18th, 1860, at eight months, for $679.01, 
and one made August 25th, 1860, at eight 
months, for ?322.48, and an account for $9.62, 
for goods sold. The consideration for the 
notes and account was goods sold to the debt- 
ors by Maas, in July, August, and September, 
1860. On the 9th of April, 1866, Bache, "01- 
man & Bach recovered a judgment in the 
supreme court of New York, against the bank- 
rupt and Sondheim, as joint debtors, for .$1,- 
167.08. It was duly docketed and execution 
was issued on it and returned unsatisfied, 
and it was now wholly due, with interest from 
its recovery. It was founded on a promissory 
note of the debtors, made August 10th, 1860, 
at eight months, for $781.56. The considera- 
tion for the note was goods sold to the debt- 
ors by Bache, Ulman & Bach, in July, August 
and September, 1860. On the 27th of March, 
18GS,.Maas and Bache, Ulman & Bach com- 
menced an action, in the supreme court of 
New York, against the bankrupt and his wife, 
the complaint in which, after setting forth 
the foregoing facts, averred that, wlule the 
bankrupt was so indebted to them, and while 
he was insolvent, and on or about the 14th 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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of April, 1864, he purchased, with Ms own 
money and his own means, certain land in 
the city of New York, with the dwelling 
house thereon, particularly described in the 
complaint; that, on such purchase, the said 
house and lot of land were conveyed, by the 
direction of the bankrupt and at his request, 
to his wife, by the vendors, by a deed of con- 
veyance recorded July Sth, 1864; that the 
bankrupt paid the whole or the gi-eater part 
of the consideration or purchase money of the 
conveyance, and more than sufficient thereof 
to pay the amount of the said two judgments 
and interest; that the consideration or pur- 
chase money was $7,400; that the house and 
lot were now worth over $20,000; that the 
conveyance was voluntary and without con- 
sideration, as between the bankrupt and his 
wife, and was founded upon no other consid- 
eration, as between grantor and grantee, than 
the purchase money, so paid by the bankrupt, 
and was fraudulent, as against the plaintiffs 
in the suit, as his creditors; that, on such 
conveyance, the legal title, in fee simple, to 
the house and lot, vested in the wife of the 
bankrupt and was still in her, and a trust 
resulted in favor of said plaintiffs, as cred- 
itors of her husband, to an extent sufficient 
to satisfy their demands, being the amount 
of the said two judgments and interest; and 
that Sondheim was insolvent and had been 
so since prior to the purchase of the house 
and lot. The prayer of the complaint was ror 
judgment that the trust might be established 
and declared, that the plaintiffs might be en- 
titled in equity to enforce the trust, that the 
wife of the bankrupt might be declared to 
be the trustee thereof, and that, unless she 
should pay to the plaintiffs the amount upon 
their judgments, with interest, the house and 
lot might be sold by a receiver to be ap- 
pointed by the court, and that out of the pro- 
ceeds the judgments and interest might be 
paid. On the 13th of February, 1868, and 
before the said suit was commenced, the bank- 
rupt filed his voluntary petition in bankrupt- 
cy. The creditors above named proved their 
said debts in the bankruptcy proceedings. 
On the 10th of April, 1868, this court made 
an order staying all proceedings in the said 
action until the question of the discharge of 
the petitioner in bankruptcy should be deter- 
mined by this court. The creditors now ap- 
plied to the coiu't for an order vacating and 
setting aside such order of stay. 

A. R. Dyett, for the creditors. 

Benedict & Boardman, for the bankrupt. 

BLATOHFORD, District Judge. The order 
of stay was made under that part of section 
twenty-one of the banki-uptcy act which pro- 
vides that "no creditor proving his debt or 
claim shall be allowed to maintain any suit 
at law or in equity therefor against the bank- 
rupt, but shall be deemed to have waived all 
right of action and suit against the bankrupt, 
and all proceedings already commenced, or 
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unsatisfied judgments already obtained there- 
on, shall be deemed to be discharged and sur- 
rendered thereby; * * * and any such suit 
or proceeding shall, upon the application of 
the bankrupt, be stayed, to await the deter- 
mination of the coiut in banki-uptcy on the 
question of the discharge." The action in 
question, so far as it concerns the bankrupt as 
a defendant in it, is a suit for the debts set 
forth in the complaint, a suit to collect such 
debts, and the creditors, by proving such 
debts in the bankruptcy, waived all right of 
action thereon against the bankrupt, and the 
judgments, so far as they were judgments 
against the bankrupt, were thereby dischar- 
ged and sun-endered. This view applies, 
whether the action be regarded as founded on 
the original indebtedness of on the judg- 
ments. The order of stay was, therefore, 
proper, as respects the bankrupt. It is urged, 
however, that the suit ought to be allowed 
to proceed against the wife, as a suit to have 
the debts paid out of real estate of which 
the legal title is in the wife, and to enforce 
a ti-ust created by the statute law of New 
York, in favor of the creditors, it being pro- 
vided thereby (1 Eev. St. 728, §§ 51, 52), that 
"where a grant for a valuable consideration 
shall be made to one person, and tlie consid- 
eration therefor shall be paid by another, no 
use or trust shall result in favor of the per- 
son by whom such payment shall be made, 
but the title shall vest in the person named 
as the alienee in such conveyance," subject 
only to the provision, that "every such con- 
veyance shall be presumed fraudulent as 
against the creditors at the time of the per- 
son paying the consideration, and, where a 
fraudulent intent is not disproved, a trust 
shall result in favor of such creditors, to the 
extent that may be necessary to satisfy their 
just demands." It is claimed, that the real 
estate in question was, therefore, never the 
property of the bankrupt, and could not pass 
to his assignee in bankiiiptcy; and that it 
does not pass to such assignee imder section 
fourteen of the act, as being "property con- 
veyed by the bankrupt in fraud of his cred- 
itors," because it never was conveyed by the 
banlvrupt. This view overlooks the true char- 
acter of the suit brought by the creditors in 
the state court. Their complaint shows that 
the bankrupt took his own money and made 
the purchase of the house and lot; that, on 
such purchase, it was conveyed by the vend- 
ors to the banki-upt's wife; that the purchase 
money so paid by the bankrupt was more 
than enough to pay the judgments; that the 
transaction was fraudulent as against the 
creditors; and that a trust resulted in favor 
of the creditors, to an extent suflaeient to sat- 
isfy their demands. This trust they seek to 
have enforced against the house and lot, as 
representing the money so fraudulently ap- 
plied by the bankrupt. The fraud, and the 
only fraud, committed by the bankrupt was 
in taking his own money and using it in this 
way. Therefore, on the case s&t up by the 
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creditors in their complaint, the money so 
used and applied by the bankrupt, as now 
represented by the house and lot, is "prop- 
erty conveyed by the bankrupt in fraud of 
his ei-editors." As such, it passed, by vurtue 
of section fourteen of the act, to his assignee 
in bankruptcy, and he can sue for and recover 
such properly. .Any equitable right which the 
creditors had to enforce any trust created by 
the law of New Tdrk in their favor, in re- 
spect to such money or its representative, and 
any equitable right conferred on them by the 
bringing of their suit, is subordinate to the 
right and title of the assignee in bankruptcy. 
His title relates back to the 13th of February,. 
1868. The suit of the creditors was brought 
aftem'ards. The equitable right to enforce 
the statutory trust is not such a lien or pledge 
as is saved or protected, as against the as- 
signee, by the provisions of the fourteenth or 
twentieth or any other section of the act. 
The motion to vacate the order of stay is 
denied. 
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MEYERS V. VALLEY NAT. BANK. 

[18 N. B. R. 34; 1 2 Nat. Bank Cas. (Browne) 
156.] 

District Court, E. D. Missouri. 1879. 

BANKKurTcv — Illegal Prefekexcb — Bank 
SHA'itES — LiEX TnERE0>: Claimed — Fokm ov Ac- 
tion BY Assign-be— Title to Stock. 

1. The bankrupt B. held certain shares of 
stock of the defendant, a national bank. The 
bank claimed a lien on such stock, under its 
by-laws to secure an indebtedness due it from 
the bankrupts. This by-law the assignee claimed 
was void under the national banking law, and 
upon refusal of the bank to give him, as as- 
signee, a certificate for these shares, brought 
action for their value. Held, that as judgment 
for conversion vests the title to the converted 
property in the wrong-doer, and tlie wroug-doer 
in this case cannot hold the title, the assignee 
cannot maintain the action in this form. 

2. The bank purchased a quantitv of its stock 
on the market and not having the right to hold 
it in its own name, divided it among some of 
the directors. The bankrupt B. who was one 
of the directors, took some of this stock and 
gave his note therefor, the bank retaining the 
certificate for him, although -Qie stock was 
transferred to him on the books, and he received 
dividends thereon. On his failure the bank 
caused him to transfer the stock to its teller, 
but retained the note as an asset In an action 
by the assignee to set aside the transfer as a 
preference, held, that the bank had lawfully no 
stock to convey, and that B. was not the lawful 
owner. 

Peter Behr, of Goodwin, Behr & Co., had 
owned for some years ten shares of Valley 
National Bank stock, on which the bank 
claimed a lien, under its by-laws to secure 
the large sum due it from Goodwin, Behr & 
Co. Mr. Meyers claimed that this by-law 



1 [Reprinted from 18 N. B. R. 34, by permis- 
sion.] 
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was void, as in contravention of the nation- 
al banking law. Tlie bank refused to give 
liim, in his own name as assignee, a cer- 
tificate for these ten shares, and he sued 
for their value. It also appeared that the 
hank had bought in a lot of its own stock 
on the market, and not having the right to 
carry it in its own name, arranged to par- 
cel it among some of the directors. Behr, 
one of its directors, took twenty-five shares 
under this arrangement, and gave the bank 
bis note for the amount, which was entered 
as a discount, th'e bank retaining the cer- 
tificate for the sharer, although the stock 
was transferred to Behr on its books, and 
he received the dividends thereon. This 
note was given in 1876, and was several 
times renewed, Behr never being called on 
for payment When he failed last Septem- 
ber, the bank had bim transfer the twenty- 
five shares to B. G. Moses, its teller,, to se- 
cure itself. It kept Behr's note, however, 
and claimed it as an asset. The assignee 
claimed that this transfer was a preference. 
This was the second count in the petition. 

TREAT, District Judge. At the trial of 
this case the first imjoression was that the 
defendant must be held estopped from dis- 
puting that Behr was the owner of the 
shares mentioned in the second cause of 
action. Further reflection upon an examina- 
tion of the national bank act (sections 5201 
and 5210, with the cognate sections in the 
Revised Statutes) has induced a different 
conclusion. The bank was prohibited from 
becoming the purchaser or holder of the 
shares in dispute. How, then, could it ac- 
quire any title thereto which it could trans- 
fer to Behr? The irregular . and unlawful 
contrivances adopted cannot change the legal 
results. The bank had lawfully no stock to 
convey, and though Behr may have appear- 
ed on the stock ledger as the owner of these 
shares, and the bank have paid him a cash 
dividend thereon, still he was not the law- 
ful owner. A list of the stockholders, as re- 
quired by section 5210, and the report there- 
of to the comptroller of the currency, is 
necessary for the protection of all interests, 
especially with reference to the double lia- 
bility. Hence, as to the second cause of ac- 
tion, the finding is for the defendant. As 
to the first cause of action— conversion of the 
ten shares— the parties consent to a judg- 
]nent for the value thereof, five hundred and 
fifty dollars. But the court is here met by 
the legal difficulty that the bank cannot pur- 
chase or hold those shares. As judgment for 
convex'sion vests the title to the converted 
property in the wrong-doer, and the wrong- 
doer in this case cannot hold the title, how 
can the court give a judgment which will 
contravene the law? To carry out the agree- 
ment between the parties as to the said ten 
shares they should consent to an amendment 
of the petition, so that damages may be had 
foi: faUm'e to transfer as demanded by plain- 



tiff. The court can then assess nominal 
damages and costs, with the understanding 
that the ti-ansfer will be at once made to the 
plaintiff. 

[For another action between the same parties 
in which The Valley National Bank claimed 
$6,000 upon a note given by the bankrupts en- 
dorsed by one Gustavus Hoeber see Case No. 
5,549.] 
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MEZES V. GREER et al. 

n McAll. 401.] 

Circuit Court, D. California. July Term, 
1858. 

Grants—Cosfi.icting Claims — Third Pakties — 
KixD OF Relief — Land Patents— Ejectjiext. 

1. Where parties set up conflicting claims to 
property, with which a special tribunal may 
deal, as between one of the parties and the gov- 
ernment, regardless of the rights of third parties, 
the latter may come into the ordinary courts of 
justice and litigate their claims. 

2. Such party cpn only litigate in the tribunal 
which can afford the relief asked. If his right 
be legal, he must seek it in a court of law; if an 
equity, in a court of chancery. 

3. The proviso in the act of congress approved 
March 3, 1S51 (9 Stat 301), in relation to pat- 
ents, does not destroy the distinction between 
equity and law which obtains in the federal 
courts. 

4. The plaintifE holds a legal title. The titie 
of defendants, in this case, is inchoate, and not 
such as can be used in bar of an ejectment, where 
a legal titie is counted on. 

At law. 

Johnson & Rose, for plaintiff. 
Jeremiah Clarke and Crockett & Critten- 
den, for defendants, 

McAllister, Circuit Judge. This is an 
action of ejectment, brought for the recov- 
ery of certain lands situated within this dis- 
trict. The plaintiff introduced and relied on 
a patent which had been issued to bim from 
the government of the United States. The 
defendants then offered a Mexican grant, 
and a confirmation of the claim under it by 
the board of land commissioners created by 
the act of congress of March 3, 1851 (9 Stat 
631), with an affirmance by the district court 
of the United States for the Northern dis- 
trict of California, on appeal from the said 
decision of the land commissioners. The 
plaintiff presents a perfect legal title. To 
that of the defendants we shall hereafter al- 
lude. There is no doubt that where parties 
set up conflicting claims to property, with 
which a special tribunal may deal, as be- 
tween one of the parties and the govern- 
ment, regardless of the rights of third par- 
ties, the latter may come into the ordinary 
courts of justice for relief, and litigate their 
claims. Thus, a party may go into a court 
of equity, to set aside the decision of the 
register and receiver, confirmed by the com- 
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missioner, and which was obtained by fraud. 
Garland v. Wynn, 20 How. [61 TJ. S.] 6. But 
the party seeking^ relief can only obtain it in 
the tribunal which has the power to afford it. 
If his right be a legal one, he may vindicate 
it in a court of law; if equitable, he must 
enforce that equity in another forum. *'An 
equitable claim," says Mr. Justice McLean, 
"however strong it may be, cannot be set 
up at law to defeat the legal title." Baird 
V. Wolfe [Gaffe No. 760]. 

The provision in the act of congress of 
Llarch 3, 1851, which enacts that the patent 
to be issued under it "shall not affect the in- 
terests of thii'd parties," does not alter or 
change the jurisdiction of the courts of the 
United Stat^, nor destroy the distinction 
which by their law separates legal from 
equitable rights; prescribing, as they do, as 
rules of action in administering the former, 
the principles of the common law, and in the 
administration of the latter, the rules and 
proceedings of chancery. Now, as, prior to 
that enactment, the party to vindicate a le- 
gal right must be in a court of law,— to en- 
force an equity he must be in a court of 
equity. In Willot v. Sandford, 19 How. [60 
U. S.] 79, 82, it is said: "In the next place, 
the United Stat^ resei-ved the power to sur- 
vey and grant claims to lands, &c. . . . 
nor have the courts of justice any authority 
to disregard surveys and patents, when deal- 
ing with them in actions of ejectment." It 
does not seem to be denied, that the fore- 
going principles must control the action of 
the court; but it is contended, that defend- 
ants have a perfect, legal title. Being in a 
court of law, if both parties had legal titles, 
the question would arise how far this court 
would follow some of the state courts who, 
in a court of law, in a conflict between two 
legal titles, permit the parties to go behind 
them into the prior equities. It is admitted 
that the Mexican grant offei'ed in evidence 
had never received the approval of the de- 
partmental assembly of California; that no 
judicial possession of the land was ever 
given, and that no survey of the land, or sev- 
erance of it from the public domain, by a 
functionary of Mexico, was made before the 
cession of California to the United States. 
It is contended, however, that the approval 
by the departmental assembly was unneces- 
saiy to make it a legal title; and the fact 
that there was no judicial possession given 
does not affect the title, because the boun- 
daries of the land are given so precisely in 
the grant, there was no necessity for a sur- 
vey and delivery of judicial possession. If 
the court could dispense with the action of 
one of the political departments of Mexico, 
in the exercise of the granting power, and 
consider the title as legal and complete, it is 
still strange that— if the boundanes ai'e so 
precisely described as to dispense with any 
necessity for a survey— the surveyor to whom 
the duty was confided of making a survey 
correctly, has not only failed in finding the 



boundai'ies, but erred so egregiously as to 
cause great alleged injustice to the defend- 
ants. 

The grounds relied on to establish a perfect 
legal title in the defendants are, first, the 
Mexican laws; second, the confirmation of 
the claim under the title derived from those 
laws, made by the district court; and third, 
the clause in the act of March 3, 1851, which 
declares the patent when issued shall not af- 
fect the rights of third parties. 

As to the first ground, a Mexican title, pre- 
cisely similar to the one under consideration, 
save there had been no confirmation of it, 
was fully considered by this court in the 
ease of Tobin v. Walkinshaw [Case No. 
14,068], at its September tei*m, 1835; where 
it was decided that a Mexican grant which 
had not received the sanction of the depart- 
mental assembly, and where there had been 
no judicial possession given nor any sever- 
ance of the land from the public domain 
prior to the cession of California to the 
United States, was not such legal title as 
would sustain an action of ejectment, and 
defeat a legal title. This court gave in that 
case the reasons, in detail, on which it rested 
its decision. Until the action of the appel- 
late tribunal shall ascertain the error of this 
court in that case, the reasons which then 
governed must control in this. The court 
cannot, therefore, consider that defendants 
hold a perfect title under the Mexican laws. 

The next inquiry is, if a legal title is not 
held under the Mexican laws, did the con- 
firmation of the claim by the district coiirt, 
under that title, give defendants a legal title? 
The court knows of only three modes by which 
a legal title to real estate can pass from the 
United States,— to wit, by patent; by legis- 
lative confirmation, followed by a suiTey in 
the terms prescribed by it; or by a legis- 
lative confirmation describing the boundaries 
of the. land with such precision as, in the ab- 
sence of anything to the contrary, raises the 
fair inference that all the land within the 
prescribed limits was intended to be gi*anted, 
thus dispensing with the necessity of a survey 
by an officer of the United States. In each 
of these modes, the granting or political pow- 
er is exerted. The court is aware of no case 
itt which the decree of a judicial tribunal 
has opemted per se as the conveyance of the 
legal title to real estate. In Hickey's Lessee 
V. Stewart, 3 How. [4i U. S.] 750, it was 
held, that the decree of a court of equity, 
declaring the complainant the equitable own- 
er of land, and directing the defendant to 
convey it, — though in part executed by a writ 
of habere facias, putting the party in pos- 
session of part of the premises,— does not 
confer a legal title, and is not a bar to an 
action of ejectment. In that case the court 
say: "The defendant in ejectment can never 
defend his possession against the plaintiff 
upon a title in himself by which he could not 
recover the possession if he were out, and 
the plaintiff in, possession. Reversingr the 
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position of tlie parties in this ease, could the 
defendants, if plaintiffs recover the land in 
controversy upon this decree, and evidence 
of possession under it, prevail against the ti- 
tle of the plaintiff? We have no hesitation 
in saying they could not; and, therefore, the ■ 
decree, if founded upon a valid, equitable 
title, Tvould he no legal bar to the action of 
the plaintiffs," 

In Baird v. Wolfe [supra], the plaintiff gave 
in evidence a patent. ■ The land had been lo- 
cated by survey by one Baird, and sold to 
one Dunbar. The claim had been reported on 
favorably by the land-officer, whose report 
was made to congress, and by them examined 
and confirmed; and a certificate was issued, 
which authorized the person to whom it is- 
sued to locate the land within the time and 
place limited. It was contended that the 
act of congress, confirming the right to the 
tract of land to the original claimant upon 
the report of the register and receiver vested 
in the claimant the legal title. But the court 
say: "This was not the effect of the con- 
firmation. It was the right to the four hun- 
dred acres of land which was confirmed, and 
not to any particular tract of land. The cer- 
tificate which the claimant received as evi- 
dence of his right, authorized his location of 
the four hundred acres. A legislative act, 
confirming a title which was in its terms 
final, and required no further action of the 
government, would be considered a grant. 
But the right before us is not of this char- 
acter." In that ease congress itself had di- 
rectly transferred the title to the right; but 
as something else was to be done for the 
segregation of the land, until that was accom- 
plished the titie was deemed inchoate. 

In West V. Cochran, 17 How. [58 TJ. S.] 415, 
the court say: "It was competent for con- 
gress to take up these titles or rights, and 
act on them, either by legislating directly that 
each claimant should be confirmed, and have 
a perfect title to his actual possession," &c., 
"without ascertaining, in the act of confirma- 
tion, or by any special means provided there- 
in, the boimds of claims confirmed. But it 
was also competent for congress to provide 
that before a title should be given to any pos- 
sessor, the exact limits of his possession and 
the title which the United States was to give 
should be defined, and that this should be 
done by such agencies and in such manner 
as might be fixed by congi-ess. This is in 
entire accordance with the provisions of the 
ti-eaty, which guarantees to the inhabitants 
the rights of property secured to them; but 
it was not intended to provide for the par- 
ticular modes and instrumentalities by which 
such rights should be ascertained and en- 
forced; these being left to the nation, to 
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whose powers they were confided; so that 
the question is, What has congress deemed 
expedient? Now, the policy which is so ob- 
vious, and which has been acted on by the 
United States ever since they began to exer- 
cise power over the public lands, namely to 
give defined limits to grants, may well be 
supposed to have actuated congress in 1807. 
The provisions of that act clearly show that 
although congress intended that the commis- 
sioners should adjudge the existence of good 
titles to lands held under French and Spanish 
possessors, yet they did not intend that a final 
legal title, as against the United States, 
should be made to vague grants, until their 
bounds had been ascertained by the means 
there designated, and the particular ti-act 
defined by survey." 

Now, congress have by the act of aiarch 3, 
1851, designated the means by which to as- 
certain the limits of lands the claims to 
which had been confirmed, namely, by a 
survey made by the appropriate officer of the 
government, the evidence of which survey 
and the alienation of the titie was the patent 
to be issued. It is evident that congress 
did not intend any more in this than in the 
case just cited,— to part with the legal titie 
until the exact limits of the land had been 
defined by previous sm'vey. When such pat- 
ent shall have issued, the presumption would 
arise that the patent was valid, and it would 
be prima facie evidence that all incipient 
steps had been regularly taken before the 
title was perfected by the patent. MintA- v. 
Crommelin, 18 How. [59 U. S.] 88. In Bag- ' 
nell V. Broderick, 13 Pet. [38 U. S.] 450, the 
court say: "Congress has the sole power to 
declare the dignity and effect of tities emanat- 
ing from the United States; and the whole 
legislation of the federal government, in ref- 
erence to the public lands, declares the patent 
the superior and conclusive evidence of legal 
titie; and until its issuance the fee is in the 
government, which by the patent passes to 
the grantee, and he is entitied to recover the 
possession in ejectment." 

The conclusion to which the court has come 
is, that the titie of the defendants in this case 
cannot be set up in this court against the 
legal title of the plaintiff. The same is there- 
fore excluded as evidence in this cause. 

[This case was taken upon error to the su- 
preme court, which affirmed the judgment of the 
circuit court. Mr. .Tustice Grier delivering the 
opmion. 24 How. (65 U. S.) 268.] 
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Case No. 9,521. 

The MIANTINOML 

[3 Wall. Jr. 46; 3 Pittsb, Leg. J. 20; 3 Liv. 
Law Mag. 598.] i 

Circuit Court, W. D. Pennsylvania. April 
Term, 1855. 

CONSTITOTIOSAL LaW— FEDERAL AND StATE LEG- 
ISLATION — Weights and Measukes. 

1'. The regulation of weights and measures 
having been given by the constitution to con- 
gress, it is doubtful whether the enactments of 
any state on that subject are of any validity 
whatever: even though congress have whoUv 
neglected to attend to this regulation. 

2. When parties contract for any material by 
weight, using terms that have come to us from 
times past, with a definite meaning, such as 
tons, — which have been commonly regarded as 
meaning 2,240 lbs,,— the mere fact that a state 
has undertaken to regulate weights and meas- 
ures, and, in discharge of such an office, has fix- 
ed the^ ton at 2,000 lbs., will not dispense with 
an obligation to furnish the old measure. 

[Appeal from the district court of the Unit- 
ed States for the Western district of Penn- 
sylvania.] 

The constitution of the United States (arti- 
cle 1, § 8, par. rO gives to congress the power 
"to fix the standard of weights," a power 
which, hoAvever, it has never exercised except 
by an act of May 19th, 1828 [4 Stat. 277], in 
which it declares that a certain "brass troy 
pound weight," then in the custody of the di- 
rector of The mint of the United States, shall 
be the standard troy pound of the mint. In 
this state of federal inaction, the legislature 
of Pennsylvania by an "Act to fix the stand- 
ards and denominations of measures and 
weights" in that commomvealth, enacted 
(section 13) on the loth April, 1834, that the 
standard of weight shall be a pound, to be 
computed upon the troy pound of the mint of 
the United States, refen-ed to in the act of 
congress of May 19th, 1828, to wit: "the troy 
pound of this commonwealth shall be equal 
to the troy pound of the mint aforesaid, and 
the avoirdupois pound of this commonwealth 
shall be greater than the troy pound afore- 
said in the proportion of 7,000 to 5,760:" and 
enacted further (section 17) that "the de- 
nominations of weight of this commonwealth, 
whereof the pound avoirdupois as heretofore 
provided is the standard unit, shall be, 16 
drams, make one ounce; 16 ounces, make one 
pound; 25 pounds, make one quarter; 4 quar- 
ters, malce one hundred; 20 hundreds, make 
one ton." Notwithstanding this law, the ton 
of coal (the ton weight being thp unit by 
which coal is always bought in Philadelphia), 
as perhaps of other things, was popularly re- 
garded as being 2,240 pounds. To the great 
majority of people the existence of the Penn- 
sylvania act was unknown. But towards the 
close of the year 1853,— coal having been then 
lately very much, as it continued afterwards. 



1 [Reported by John William Wallace, Esq., 
and bere reprinted by permission. 3 Liv. Law 
Mag. 598, contains oniy a partial report] 



on the rise in price,— almost all the Tenders 
of coal of Philadelphia, met together in a 
public way, and having made agreement with 
one another to this effect, publicly, and in a 
body, '-Resolved, that on and after December 
1st, 1853, the weight for a ton of coal shall 
be 2,000 pounds; and that the price be re- 
duced in proportion to the weight." These 
proceedings of the coal dealers were matters 
of great publicity, and known to most persons 
who burn coal and read the city newspapers. 
From that time the coal dealers, when fur- 
nishing eoal in th'e city, furnished but 2,000 
lbs. as a ton. 

In this state of facts, one Holt had con- 
ti-aeted, previously to these resolutions, to 
furnish the steamer Miantinomi with several 
hundred "tons" of coal at the market prices, 
and furnished that part of his "tons" which 
he delivered after the resolutions at the rate 
of 2,000 lbs. He had given no notice to the 
parties with whom he had contracted, that he 
Avas, after the resolutions, furnishing 2,000 
lbs. as a ton, and it did not appear that they 
knew of the resolutions. As a fact, they dis- 
covered the change in the kind of "tons" only 
by obsei-ving that the new tons did not burn 
so long, nor propel the boat so far, as the old 
ones: in other words, that 2.000 lbs. would 
not have the effect of 2,240 lbs. In regard to 
price, while there was nothing to show that 
compared with the subsequent stiU rising 
rates, tlie libellants had not reduced the price 
! of the short tons in proportion to the reduc- 
tion of the unit it was dear that with the 
still rising prices, the defendants were char- 
ged more for one of the short tons, than under 
the old prices they had been for the large 
ones. And there was nothing which showed 
that they knew about rising prices at all. 
Holt having libelled the steamer for his claim, 
the owners of the vessel alleged in defence 
that he "had rendered false weights to the 
amount of many hundred of pounds," and 
claimed a deduction to be made for these 
"tons" of 2,000 lbs. 

GRIER, Circuit Justice. [This case was 
very summarily decided; being submitted 
without argument by the respondent's coun- 
sel. As the subject is of some interest the 
decision seems to have attracted public at- 
tention. In order to avoid the misapprehen- 
sion so frequently attending off-hand reports 
of parol opinions, I have concluded to state 
more particularly the case and the reasons of 
my decision. The libel in this case is in a 
cause of contract Holt, the libelant, claims 
a balance of account on his contract to supply 
coal to the steamboat Miantinomi, owned by 
the New Jersey, Delaware and Pennsylvania 
Steamboat Company. The respondents, the 
owners, in their answer, admit the contract 
with Holt to supply the boat with coal, and 
"that he pretended to furnish and deliver the 
amount of coal as stated in his account set 
forth in this libel, but did not in truth deliver 
said amounts nor to the value as stated, but 
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rendered false weights to the amount of sev- 
eral hundred of pounds. 

[It appears from the evidence, that after the 
libelant had continued for some time to de- 
liver coal according to his contract, the agents 
of defendant's began to observe a deficiency 
in weight, and that the same nominal amount 
of tons as then delivered, did not propel the 
boat so long as at first That this deficiency- 
was found on weighing to amount to some 
two or three hundred pounds in every ton. In 
answer to this charge and by way of justi- 
fication of his delivery of short measure, the 
libelant gave in evidence an agreement be- 
tween himself and some other coal dealers, in 
December, 1855, to reduce the weight of the 
ton of coal from 2,240 pounds to 2,000 lbs., 
and to deliver to their customers thereafter 
that amount for a ton. How far the labor- 
ers, miners and cai'riers of coal, partook in the 
benefits of this resolution, does not appear, 
nor is it Important to the decision of this 
case. It is true, that resolution contemplated 
a reduction of price in proportion to the re- 
duction of weight. But whether from a mis- 
take in their arithmetic, or for what other 
reason does not appear, the price was varied 
in the inverse ratio of the quantity. An in- 
spection of the libdant's account shows that 
while he delivered 2,240 lbs. to the ton, the 
charge varied from four dollars up to $4.90 
and $0 per ton; but when he commenced to 
deliver at the short weight, the price varied 
from five up to $o.S0. 

[The case, then, is this, a contract is made 
for the coal at so much, (say the market price) 
per ton. Anthracite coal being a hea-vT arti- 
cle, and used in large quantities, the unit by 
which it is valued and sold is by the ton 
weight, and not by the measure or by the 
bushel, as is the custom with dealers in bitu- 
minous coal west of the Allegheny mountains. 
This unit has from time immemorial been the 
representation, or supposed to be the synonym, 
for 2,240 lbs, avoirdupois. In the contract be- 
fore us both parties used tlie term in that 
signification. No notice is given to the x*e- 
spondents that thereafter the unit quantity in 
the sale of coal was to be changed from the 
ton to the pound, and that the vendor, instead 
of the ton which he had contracted to deliver, 
intended thereafter to deliver by the pound, 
and call 2,000 lbs. a ton, for convenience or 
calculation; and that while the price for a 
nominal ton was increasing from twenty to 
fifty per cent, the quantity was decreased by 
ten or eleven per cent. The defendants are 
left to discover this fact by the failure of the 
2,000 lbs. to do the duty of 2,400 lbs.] 2 

It is almost superfluous to remark that as it 
requires the assent of both parties to make 
a contract, it also requires the same consent 
to change it It may be said, that as two 
multiplied by three will have the same pro- 
duct as three multiplied by two, the result 
will be the same either way, provided the 

2 [From 3 Pittsb. Leg, J. 20.] 
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price be diminished in proportion to the quan« 
tity. This is undoubtedly true; but it is not 
the case before us. The defendants finding 
the price increasing every few days, continue 
to pay the apparent market value under the 
supposition that they are receiving their coal 
according to the unit of quantity and valua- 
tion, when they made the contract If no- 
tice had been given them that eleven per 
cent, was to be added secretly to the price 
by this contrivance of diminishing the quan- 
tity, they might not have assented to it. 
And until they can be shown to have assent- 
ed to it, they cannot be made its victim. 

If the grocers in a particular sti'eet finding 
that it would add much to their profit in 
times of scarcity and high prices, to deliver 
flour and other provisions at the pound troy 
instead of the pound avoirdupois, as hereto- 
fore, and should conspire together to deliver 
thereafter but twelve ounces to the pound 
instead of sixteen, such conduct would re- 
ceive no countenance from the public- thus 
imposed upon, and in courts of justice would 
be treated as a fraud, and receive that appel- 
lation without seeking for a milder synonym. 

Coal is a necessary of life in this climate, 
and unfortunately for the consumers, the de- 
mand has increased to such an extent as to 
put it in the power of those who supply it to 
extort their own price. When its price was 
moderate, and the profits of the vendor mere- 
ly remunerative, there were no schemes to 
reduce the quantity by changing the meaning 
of words to suit the rapacity of speculators. 
This scheme of reducing the quantity by ten 
per cent was not concocted till after prices 
had increased twenty-five per cent, and were 
proceeding up to fifty. "When it was discov- 
ered that competition could not checJx specu- 
lation on a necessary of life, the public were 
made the victims of this agreement, con- 
tiivance, conspiracy, or whatsoever it may be 
called. 

My attention has been turned to an act of 
the Pennsylvania assembly passed in April, 
1834, on the subject of "weights and meas- 
ures." [By this act it is stated that the 
"pound ti'oy as kept at the mint of the United 
States should be the standard of weight— that 
the pound avoirdupois should exceed the 
pound troy in weight in the proportion of 
7,000 to 5,760— that 25 pounds should make a 
quarter and 2,000 pounds a ton,"] 2 For the 
pui-pose of the present case it may not be 
necessary to decide upon the power of any 
state legislature to make such an enactment. 
It was probably intended for the convenience 
of the officers on their public works.* As ap- 
proximating decimal divisions it is much 
more convenient for calculation when the 
poimd is made the unit on which to compute 
price or value. In vei-y many cases the 
p'ound and its decimal multiples have been 
adopted almost entirely instead of the old 
quarters, hundred weights and tons; just as 

2 [From 3 Piltsb. Leg. J. 20.] 
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25 feet has been adopted by engineers as tlie 
cubic yard instead of 27. But in all those 
cases a change of language is made to suit 
this convenient change of multiple. Thus 
the engineer would state on a contract for 
excaTation the price at so much "per cubic 
yard of 23 feet" So the terms "per 100 lbs.," 
or "hundred neat," are substituted for "cwt.," 
which represents 112 lbs. And when the ton 
is used to represent, for convenience of cal- 
culation, 2,000 lbs., the contract should and 
usually does so state it as "per ton of 2,000 
lbs.," or "per ton neat." But as coal and 
other cheap and heavy articles have never 
been sold by the pound as a unit for cal- 
culating its price, but by the ton, convenience 
of calculation has never required, nor has 
custom sanctioned any reform (so called) or 
change in the amount so represented , by this 
unit. Accordingly, notwithstanding, that this 
act of the legislature was passed more than 
twenty years ago, it has never been adopted 
in pi-actiee in the sale of coal and other 
heavy articles whose unit of calculation is 
usually by the ton and not by the pound. 

The congress of the United States having 
the power to regulate commerce between the 
several states, it was of great importance that 
the value of money and the standard of 
weights and measures should be uniform. 
Accordingly their regulation is intrusted to 
congress. Every change or innovation by 
the several states would tend only to in- 
crease confusion and difficulty. This duty 
intrusted to congress, seems apparently to 
have been much neglected. I find no legis- 
lation on the subject by congress, except in 
the act of May 19th, 182S, c, 67, where it is 
enacted that "the brass troy pound weight, 
procured by the minister of the United States 
at London, in the year 1827, for the use of 
the mint, and now in the custody of the di- 
rector thereof, shall be the standard troy 
pound of the mint of the United States." As 
the English standard of weights and meas- 
ures had been adopted by long custom in 
every state, it was, perhaps, unnecessary for 
congress to interfere further than it has done. 
For as the standard of the London tower 
weights, and the English terms or denomina- 
tions used to represent their fractions and 
multiples, were universally adopted in the 
United States, and of course uniform, nothing 
was required of congress, unless it entirely 
changed its standard and introduced decimal 
fractions and multiples for greater facility of 
calculation, as it has done in our coin. 
Whether this uniformity of weights and 
measures has been established by custom or 
congressional legislation, it is evident that 
any interference of state legislation to change 
either the standard of weights or the mean- 
ing of the terms used to represent its multi- 
ples or fractions, is not only useless but in- 
jurious. Accordingly, the provisions of this 
act of assembly have remained a dead letter, 
and it is practically obsolete so far as con- 
cerns the standard ton. It compels no one, 



nor could it do so, to adopt its use of lan- 
guage. Men may contract either with or 
without its sanction to make the pound their 
unit, and to sell at so much per 100 lbs.— or 
so much for 2,000 lbs., and they may call it, 
or any other multiple of a pound, a ton, if 
the pai'ties to the contract agree to do so. 
But this act, if it have any efficacy what- 
ever, (which, as I have intimated, is doubt- 
ful,) cannot be invoked to change the terms 
of a contract contrary to the consent of one 
of the parties, or to authorize vendors who 
buy coal at one standard of weight to sell it 
at another, and thus extort from purchasers 
an increased price for a diminished quan- 
tity. 

A deduction must be made as claimed by 
the defendants on their theory that 2,240 lbs., 
and not 2,000 lbs., are a ton. 



Case No. 9,52S. 

The MICHAEL GEOH. 

[1 Brown's Adm. 419.] i 

District Court, E. D. Michigan. May, 1872. 

Towage— Negligence — Damages — Expenses op 
Getting off — Protest. 

1. Where a vessel is aground amidships, and 
in danger of springing a leak, and wetting a val- 
uable cargo, courts will not, as against the party 
by whose negligence she was grounded, seniti- 
uize very closely the expense of getting her off, 
provided the master has acted in good faith. 

2. The expense of a protest made before un- 
loading, will be allowed, though it proves to be 
unnecessary. 

On the libel of James Cooper and Robert 
ileginnity, owners of the schooner Colum- 
bian, for negligent towing and grounding of 
the schooner on a reef above Belle Isle, in 
Detroit river, June 9th, 1871. Libellants 
claimed damages for lightering, sei-vices of 
tugs and services of men in getting the 
schooner off, for damage to cargo, repairs, 
demurrage, etc., to the amount of $2,500. 
The answer admitted the towing and ground- 
ing of the schooner, but denied that the 
grounding was caused by negligence, or any 
fault on the part of the Michael Groh, or that 
the latter was liable for any part of the dam- 
ages claimed. 

W. A. Moore, for libellant. 
H. B. Brown, for claimant. 

LONGTEAR, District Judge. On the hear- 
ing, it was conceded that the Michael Groh 
was in fault, and that she is liable for all 
proper damages in consequence of the ground- 
ing of the schooner, including all necessary 
expenses in getting her off. The only con- 
test there is relates to certain items of ex- 
penses and damages claimed by libellants. 
The items objected to, and the objections 
raised, will be taken up and considei'ed in 
their order: 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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First. As to the services of the tug XJ. S. 
Grant, eleven hours, at §20 per hour, §220. 
The objections to this item are, first, that hy 
an agreement hetween the master of the 
schooner, and the master of the Michael Groh, 
the latta* was to get the schooner ofiE at the 
expense of the Groh, and it Is claimed that by 
virtue of this agreement, the master of the 
Groh. had the right to select the means, and 
that the tJ. S. Grant was employed by the 
master of the schooner against the consent 
of the master of the Groh, and in violation 
of the tenor and effect of the said agreement; 
second, that the U. S. Grant was retained 
longer than was necessary, and after it clear- 
ly appeared that the vessel could not be got 
off by her; third, that it was poor judgment 
to attempt to pull her off without first light- 
ering. Soon after the grounding of the schoon- 
er, there was some conversation between the 
two masters about getting the schooner off; 
but the evidence fails to satisfy me that it 
amounted to anything more than a recogni- 
tion by the master of the Michael Groh of his 
liability for the grounding, saying at the same 
time that he would get her off. The future 
conduct of the two masters would seem to 
indicate that this was all there was of it, 
and that they in fact worked in concert, each 
doing all he could, according to his best judg- 
ment, to accomplisb the result About the 
only difeerence between them, so far as I 
can discover from the evidence, was in what 
appeared to be the controlling motive of each 
in what he did or refrained from doing- On 
the part of the master of the schooner it 
seemed to be expedition— to get his vessel off 
in the shortest possible time, regardless of 
expense. ■ On the part of the master of the 
Michael Groh it seemed to be economy in 
the expenses— to get her off, but to do it with 
the least possible expense, even if it involved 
more or less delay. 

The evidence shows that the schooner got 
aground about nine o'eloeli in the afternoon 
of June 10th, 1871. After the Michael Groh 
had pulled upon her for some time, and long 
enough to satisfy them that she could not pull 
the schooner off without aid, the two masters 
went to Detroit in quest of aid. Early the 
next morning they applied to the owner of 
the tug TJ. S. Grant, but the master pf the 
Michael Groh objecting to his terms, they left 
in quest of cheaper aid. After spending an 
hour and a half or two hours in a vain search, 
the master of the schooner returned to the 
owner of the*U. S. Grant and engaged her at 
twenty dollars per hour, and one hundred dol- 
lars for use of hawser. This was done with- 
out any further consultation with the master 
of the aiichael Groh, and without his having 
withdiuwn the objection made by him in the 
morning. This illustrates the controlling mo- 
tives of the two masters as before suggested 
—the one being all for expedition, and the 
other all for economy. But let us see what 
justification there was for the master of the 
schooner to do as he did. His vessel was 
17FED.CAS. — 17 



heavily laden with wheat She was aground 
nearly amidships, both ends being clear of the 
bottom. She was in great danger of strahi- 
ing and springing a leak, and thus not only 
damaging her hull, but causing great damage 
to the cargo by Tvetting. Every hom-'s delay 
tended to precipitate these results. And in 
addition to these facts, the agent of the in- 
surers of the cargo was m-ging expedition. 
It was under these circumstances that the 
master of the schooner engaged the services 
of the tug TJ. S, Grant as he did. I think 
he was fully justified in doing so. He had, 
in my opinion, been even liberal with the mas- 
ter of the Michael Groh in waiUng for him 
as long as he did, and aiding him to find 
cheaper aid. He could' hardly have been jus- 
tified to his owners and the underwriters in 
waiting longer. 

After the TJ. S. Grant had been employed 
and had commenced operations, the master 
of the Michael Groh succeeded in obtaining 
the gratuitous services of the TJnited States 
revenue cutter Fessenden to aid in pulling the 
schooner off. The united forces of the Fes- 
senden, the TJ. S. Grant and the Jlichael Groh, 
however, proved unavailing. It was then de- 
termined to lighten the schooner, and the TJ. 
S. Grant was retamed to pull upon her from 
time to time while the lightenuig was going 
on, so as to diminish the necessity for lighten- 
ing as much as possible. It was this reten- 
tion of the Grant that constitutes the second 
objection to the allowance for the services, in 
part. I think her retention was for a proper 
and legitimate purpose, and that the objec- 
tion is therefore untenable. 

The third objection to the allowance for the 
services of the TJ. S. Grant is, that good judg- 
ment required that the schooner should have 
been first lightened before attempting to pull 
her off. The necessity of lightening was not 
so evident before an attempt to pull her off 
had been made as to make such attempt un- 
justifiable. It was, in fact, mere matter of 
speculation, whether she could or whether she 
could not be got off without lightening. If 
she could be got off without it, then it was 
the duty of those in charge to do so, and they 
could ascertain only by trying. But beyond 
all this, if there was any mistake of judg- 
ment here, it was a mutual mistake, and 
the respondents are estopped from claiming 
any advantage on account of it The item 
for services of the tug TJ. S. Grant is allowed 
. at the amount claimed by libellants, $220. 
Third. As to the item for services of the 
schooner Nettie Howard, lightening, $480. 
The proof shows that the employment was 
by the hour, at §8 per hour. The objections 
are, first, that the rate per hour is extrava- 
gant; that a vessel could by reasonable dili- 
gence have been obtained for §3 per bour, 
which would have answered the pm'pose; sec- 
ond, that the proof fails to show a sufficient 
length of time to come to the amount char- 
ged, even at the rate paid. The fii-st objec- 
tion is not sustained by the proofs. There 
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was some proof that there was aa open scow 
somewhere within reach, which miglit have 
been obtained at ?3 per hour. In the first 
place there is no proof that the master of the 
schooner knew that fact. If i\ was his duty 
to ascertain it, it was equally tne duty of the 
master of the Michael Groh not only to as- 
certain it, but to mform the other of it It 
is true the master of the schooner seems to 
have employed the first vessel he could find; 
but, under the circumstances, respondents 
have no right to be very nice in their require- 
ments of diligence on the part of the vessel 
in peril, in order to save a few dollars to the 
vessel by whose fault the peril accrued, when 
such diligence involved loss of time and con- 
sequent added peril lo the vessel. And, in 
the second place, I do not think it would have 
been prudent to employ an open scow as a 
lighter, in view of the nature of the cargo. 

The second objection to this item is sus- 
tained. The length of time the Nettie How- 
ard was employed, as shown by the proofs, 
and as conceded in the argument, was 47i^ 
hours, which, at $8 per hour, amounts to $380. 
The Nettie Howard was a Canadian vessel, 
and the difference in the two cun-encies was 
made up, being twelve per cent, at that time; 
this must therefore be added to the above 
amounts, making a total of §425 60, at which 
amount the item for services of the Nettie 
Howard for lightening is allowed, in lieu of 
$480. as claimed. 

Sixth. As to the item for expenses of pro- 
test, $7 75. The objection to this item is 
that protest was unnecessary. On arriving 
at Buffalo, the destination of the schooner, 
the master, not knowing how badly the cargo 
might be injured, as a prudential step with 
reference to the insm'ance on the cargo, got 
out protest papers before unloading. Now, 
while protest was unnecessary to charge the 
ilichael Groh, yet it was, to say the least, 
prudent under the circumstances, for the pur- 
pose above stated, and I think it ought to be 
allowed. The item for expenses of protest is, 
therefore, allowed at the amount actually 
paid, §7 75. 

The remaining exceptions involved simply 
questions of fact. Exceptions overruled. 
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MIOHAELSON v. DENISON et al. 

[Brun. Col. Cas. G3; i 3 Day, 294.] 

Circuit Court, D. Connecticut. Sept., 1808. 

CocKTS— Feueral Jl-kisdictios— Aliens— Sea- 
men— Cokporal Pi"\isnMENT— Disobedience. 
1. Federal courts do not acquire jurisdiction 
of a ease because one of the parties is a sub- 
ject of a foreign power; such subject mav still 
be a naturalized citizen. The party must be 
stated to be an alien in express terms. 
[Cited in Berlin v. Jones, Case No. 1,343.] 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



2. The master of a vessel has a right during 
the voyaj.'p to punisli mariners by corporal chas- 
tisement for disobedience to his reasonable com- 
mands for insolence and other offenses. 

[Cited in Fuller v. Colby, Case No. 5,149.] 

This was an action of assault and battery 
[by Charles ilichaelson against Abel Denison 
and others.] 

After the declaration was read, Livingston, 
J., inquired on what ground the cause was 
brought before this court. Was it because the 
plaintiff was an alien? He was not so de- 
scribed in the declaration. The description 
was, "Charles Michaelson, of Bass End, in the 
Island of St. Croix, a foreign subject, viz., a 
subject of the King of Sweden." By the 
constitution of the United States the judicial 
power may extend to cases between citizens 
of a state and foreign subjects; but congress, 
in the provision of the judiciary act [1 Stat. 
73] under that clause, have restricted it to 
cases in which "an alien is a party." He must 
be stated to be an alien, in express terms. It 
is not sufficient that the description be such 
as to imply it. This court will take nothing 
by implication. Besides, it is a non sequitur 
that because a man is a subject of a foreign 
power he is an alien; he may be at the same 
time a naturalized citizen of this state. 

Mr. Staples, for plaintiff, moved for leave to 
amend, 

Mr- Staples and Mr. "Wales, for plaintiff. 
Mr. Ingersoll and N. Smith, for defendants. 

LIVINGSTON, Ou-cuit Justice, at first said 
he did not see how a court not having juris- 
diction could make any order in the cause. 
But upon its being stated that an amendment 
had been allowed, at the last term, under sim- 
ilar circumstances, he remarked that the court 
had not committed itself on the point; and af- 
ter a short consultation between the judges, 
the motion was gi-anted upon payment of 
costs. On the trial it appeared that Denison, 
one of the defendants, was the master of a 
vessel, and the plaintiff his mariner; and that 
the beating complained of consisted in the 
punishment inflicted by the former upon the 
latter, for disobedience of orders, insolent lan- 
guage and personal violence. The plaintiff's 
counsel contended that the master has no 
right to inflict corporal punishment for inso- 
lent language, nor for disobedience to orders, 
not relating immediately to the management 
of the vessel, nor, indeed, for past offenses of 

any kind. 

o 

LIVINGSTON, Circuit Justice, in summing 
up, after taking notice of the weapon, which 
was not dangerous, the mode of punishment, 
which was not unusual, and the degree which, 
however severe, was less that sufiicient to re- 
duce the plaintiff to submission, recognized 
the right of the master, during the voyage, to 
correct a mariner for disobedience to any rea- 
sonable commands, and for insolence and oth- 
er offenses. The pimishment, in its nature, is 
not limited to confinement, corporal chastise- 
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luent l)eing often necessary and proper; and 
as to its extent, depends upon the circum- 
stances of tlie case, the aggravation of the of- 
fense, or the continuance of the disobedience. 
This is a salutary authority and ought to he 
maintained. Without it, it would be impos- 
sible to navigate our vessels. 
Verdict for the defendants. 

NOTE. .Turisdictional Facts— How Set Forth. 
—Jurisdiction depending on character of parties 
must be positively averred on the record. See 
Berlin v. Jones [Case No. 1,343], citing case in 
text. Jurisdictional facts may be permitted to 
be shown by amendment. Woolridge v. Mc- 
Kenna, 8 Fed. 679, citing case in text. 

Chastisement for Disobedience— Kight of Mas- 
ter of Vessel to Administer.- See Fuller v. Col- 
bv [Case No. 5,149]; Buddington v. Smith, 13 
Conn. 336; citing approvingly the case in text. 
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MICHENER V. PAYSON. 

[13 N. B. R. 49; 5 Ins. Law J. 116; 1 N. Y. 
Wklv. Dig. 272; 2 Wlily. Notes Cas. 339: 
8 Chi. Leg. News. 17; 32 Leg. Int. 362; 23 
Pittsb. Leg. J. 38; 1 Law & Eg. Rep. 338; 
2 N. Y. WMy. Dig. 193; i 7 Leg. Gaz. 332.] 

Circuit Court, E. D. Pennsylvania. Oct. 4, 
1875. 

bankroptor— actiox bv assignee — practice— 

Records — Coeporatioxs— TJspaid Sub- - 

scRiPTiox — Collateral Action. 

1. A copy of the record containing the assign- 
ment is admissible in evidence to prove the as- 
signment, although it does not purport to be a 
copy of the whole record. 

2. The proceedings in bankruptcy are not 
deemed to constitute an integral record, but a 
copy of each proceeding may be authenticated 
as a separate record, and is competent presump- 
tive evidence of the facts therein stated. 

[Cited in Turnbull v. Payson, 95 TJ. S. 424.] 

3. In an action by an assignee to collect an 
assessment on the unpaid subscription of a 
stockholder, evidence of misrepresentations 
made at the time of the subscription to the 
stockholder by an agent of the corporation is 
not admissible. 

4. An assessment upon the unpaid subscrii)- 
tions of the stockholders made by tlie district 
court having jurisdiction over a bankrupt cor- 
poration, is conclusive, and cannot be impeached 
in a collateral action. 

[In error to the district com-t of the United 
States for the Eastern district of Pennsyl- 
vania.] 

Geo. Junkin, for plaintiff. 

J. Cooke Longstreth, for defendant. 

2 [Assumpsit by Payson, assignee in banlc- 
ruptey of the Republic Insurance Co. of 
Chicago, against Michener, a resident of 
Philadelphia. The following cause of action 

1 [Reprinted from 13 N. B. R. 49, by permis* 
sion. 1 Law & Eo Rep. 338. and 2 N. Y. 
Wkly. Dig, 193, contain only partial reports.] 

2 [From 2 Wkly. Notes Cas. 339.] 
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was set forth in the declaration; The Re- 
public Insurance Co. issued shares of stock 
at the par value of ?100, upon certain terms, 
viz.: The real and personal property of each 
stockholder was to be held liable for losses 
of the company in the amount of stock held 
by him, and not actually paid in; twenty per 
cent, of the par value was to be paid in 
upon delivery of the certificates, and the re- 
maining eighty per cent, was to be assessed 
only in the event of the twenty per cent, 
cash fund of the company becoming ex- 
hausted by losses. In 1871, the defendant 
became the owner of twenty shares of stock, 
having agreed to the above terms, and hav- 
ing paid $400, or twenty per cent, of the par 
value of the same, to the company upon 
receipt of the certificates. Later in the same 
year the company met with severe losses 
by reason" of the Chicago fire, whereby the 
whole of the twenty per cent, cash fund, and 
all other funds possessed by them were ex- 
hausted, and in 1872 the company was ad- 
judicated bankrupt, and Payson was duly 
appointed assignee. In 1873, the bankruptcy 
court in Chicago 'decreed that a call and as- 
sessment should be made upon the stockhold- 
ers of sixty per cent, upon each share of 
unpaid stock, and if default in payment 
should be made after ^March 1st, 1873, After 
proper notice and publication, the assignee 
should be empowered to bring suit for its 
recovery. The defendant had refused to pay 
the sixty per cent assessment, and the 
amount claimed was $1,200, with interest. 
Plea non-assumpsit. 

[Upon the trial, after proof of the conditions 
above mentioned, and of the defendant's 
ownership of the stock, the plaintifE offered 
in evidence an exemplification of the record 
of the bankruptcy coui*t of Chicago to prove 
(1) the assignment to the assignees in bank- 
ruptcy, and (2) that an assessment had been 
decreed by the court, and authority given to 
the assignee to collect it. Admitted under 
objection by the defendant (1) that the papers 
were not properly bound together; (2) be- 
cause it was not a copy of the whole record; 
and (3) it did not appear by them that the 
defendant had notice of the proceedings re- 
ferred to therein. 

[The defendant offered to prove bj his own 
testimony that he was induced to purchase 
the stock by the representations of the agent 
of the company in Philadelphia, to the effect 
that all Philadelphia subscriptions were to 
be the capital stock of a Philadelphia branch 
of the company, to be secm-ely held and in- 
vested in Philadelphia under the manage- 
ment of a local board of directoi-s. elected 
by the Philadelphia stockholders; that this 
arrangement was in fact, carried out for 
about twenty months when the company 
abolished the local branch at Philadelphia 
and the local board of management without 
the consent of the Philadelphia stockholders. 
Objected to; objection sustained. The de- 
fendant then ofCered to prove, by the testi- 
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mony of the assignee, Payson, (1) that the 
company before bankruptcy had abolished a 
similar branch office in New York, and had 
bought back from the local stockholders 
there the stock they had subscribed for, and 
had released them from all liability for any 
further assessment on tlie stock; (2) that after 
the Chicago fire the insured received a pay- 
ment of twenty-five per cent, of their losses; 
and in consideration of immediate payment 
released the company from further liability, 
which releases the company afterwards sur- 
rendered without consideration, and allowed 
them to prove their claims in full, on account 
of which the assessment became necessaiy; 
and (3) that losses to a large amount were 
adjusted by the company, and policy holders 
and stockholders were permitted by the com- 
pany to pay their assessment by certificates 
of indebtedness issued for adjusted losses 
after insolvency. Objections to these offers 
were sustained. The defendant then testi- 
fied that he paid §500 when he received his 
certificate of stock, $iOO on the stock and 
$100 premium. 

[THE COURT charged the jury, that the 
plaintiff was entitled to recover the amount 
claimed by him, unless the defendant was 
entitled to a credit of §100. 

[Verdict for plaintiff for ?1,232. 

[Defendant assigned as error: The admis- 
sion in evidence of the exemplification of the 
bankruptcy record, the rejection of his offei-s, 
and the charge of the court as given above.] 2 

McKENNAN, Circuit Judge. The first as- 
signment of error relates to the admission 
in evidence of a record of proceedings in 
bankruptcy in the district court for the 
Northern district of Illinois, against the Re- 
public Insurance Company of Chicago, as 
assignee of which the defendant in error 
brought this suit. It was objected to on the 
ground that it does not purport to be a copy 
of the whole record, but it was admitted to 
show, 1st, an assigmnent to the plaintiff 
below, and 2d, an assessment by the au- 
thority of the bankrupt court upon the stock 
of the bankrupt company to pay losses. 
There can be no doubt of the admissibility 
of this record to show the assignment, be- 
cause the 14th section of the bankrupt act 
[of 1867 (14 Stat. 522)] expressly provides, 
that a copy thereof, duly certified by the 
clei-k of the court, under the seal thereof, 
shall be conclusive evidence of the assignee's 
title to sue for the bankrupt's property. But 
was it properly admitted for the additional 
purpose for which it was offered? The bank- 
rupt act, while it enacts that the proceedings 
in all eases in bankruptcy shall be deemed 
matter of record does not treat these pro- 
ceedings as constituting an integral record, 
for it declares that they shall not be re- 
corded at large, but shall be filed, kept, and 
numbered, in the office of the clerk of the 

2 [From 2 Wkly. Notes Cas. 339.] 
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court, and copies of such record, duly cer- 
tified by that office, under the seal of the 
court, are made presumptive evidence of all 
the facts therein stated. It would there- 
fore, seem to be the intent of the act, that 
in so far as any of these proceedings might 
be used as evidence, copies of them are to 
be authenticated as separate records, and so 
are competent presumptive evidence of the 
facts stated in them. The certificate of the 
clerk of the court authenticates the copies 
of the papers and proceedings contained in 
the record "as true copies of all the papers 
filed, proceedings had, and record and docket 
entries made in said case, and of the whole 
thereof, in any way relating to an assess* 
ment upon the stockholders of said com- 
pany," etc. It is an exemplification of all 
"matters of record" touching the assessment, 
and, as such, was properly admitted to show 
that fact. 

The second assignment is founded upon 
the rejection of the offer to prove, by tlie 
plaintiff in error, certain representations 
made by the agent of the insurance company 
to him, when he made his subscription of 
stock, touching the establishment of a 
branch in Philadelphia, of which the sub- 
scriptions made there were to be the capital 
which was to be under the control of a 
local board of directors, and was to be set 
apart for losses in Philadelphia risks, ac- 
companied by further proof that this local 
office had been withdrawn, and the assur- 
ances given had not been fulfilled. While 
it did not appear that .any loss or injury 
whatever could result to the plaintiff in er- 
ror from the partial non-fulfillment of tiiese 
representations, it is at least questionable 
whether such evidence could have the effect 
of relieving the plaintiff in error from the 
payment of any part of his subscription. 
But in this suit it is altogether unavailable 
to him. Like a creditor's bill in equity, this 
suit is a proceeding by the constituted rep- 
resentative of a bankrupt corporation to col- 
lect its assets, that they may be applied to 
the payment of its debts. The plaintiff in 
error is a subscriber to its stock, of which 
subscription he has paid only twenty per 
cent. The remaining eighty per cent, is part 
of the assets of the corporation, indispen- 
sably required for the payment of its debts, 
and its creditors may lawfully insist that it 
shall be so appropriated. Now, it is plain 
that the plaintiff in error cannot gainsay 
this right of the creditors, unless he can 
show such an equity as would entitle him 
to a preference over them, if he had paid 
up his stock subscription in full. But he 
took and held a certificate for the full amount 
of the stock subscribed for by him, and re- 
ceived dividends upon it, and upon the basis 
of his subscription and that of others, the 
company was enabled to create its indebt- 
edness. Surely, as against those who be- 
came creditors of the corporation upon the 
faith and security of its stock subscriptions. 
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liis equity is suDordinate and unaTailing, 
and Tvas riglitly so treated by the court be- 
low. 

The only remaining question -which re- 
quires notice, relates to the legal sufficiency 
of the assessment upon the stockholders, 
■which this suit was brought to recovei;. By 
Yirtue of (the adjudication of bankruptcy and 
the appointment of an assignee, not only 
■was the control of the bankrupt corpora- 
tion over its assets, of every kind, super- 
seded, but complete domain over them -was 
conferred upon the assignee. He alone can 
sue for and recover them, and -whatever 
rights the bankrupt had in reference to their 
collection, he can claim and enforce. He is 
also the representative of the creditors, for 
they can make the assets of their debtor 
available only through his agency. As Mr. 
Justice DUlon has well said: "However it 
might have been before, creditors cannot, 
since the supervention of banlcruptcy, bring 
bills in equity or other actions in their own 
names directly against the stockholders, to 
enforce their liability with respect to their 
unpaid stock." It was one of the unques- 
tionable faculties of the bankrupt corpora- 
tion to assess ratably upon its unpaid stock 
a sum sufficient to pay its debts, and the 
exercise of this power the creditors might 
have compelled. But by the proceedings in 
bankruptcy, the power of the directors and 
the direct remedies of the creditors, in refer- 
ence to the assets of the corporation, were 
superseded, and the assignee was consti- 
tuted the representative of both these in- 
terests. In the exercise of all his functions 
in this twofold character, he is subject to 
the control and direction of the court in 
which the bankruptcy proceedings were in- 
stituted. It has exclusive jurisdiction of the 
administration of the bankrupt's assets, and 
of their distribution among creditors. Any 
adjudication which it may make in the ex- 
ercise of this jurisdiction is unquestionable 
in a collateral proceeding in another forum. 
The assessment in question was directed 
and sanctioned by the court, which has au- 
thority so to adjudge, and for any excess 
in it redress must be sought in that tribunal. 
The record then shows a valid assessment 
upon the stockholders of the bankrupt, and 
the instruction given to the jury, in refer- 
ence to it and to the right of the plaintiff 
below to recover, was correct. 
The judgment is therefore affirmed. 
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MIOHENBR V. PAYSON. 
[See Case No. 9,524.] 



MIGHENOR V. PAYSON. See Case No. 9,- 

524. 
MICHIGAN AIR LINE R. CO. (OSBORN 

v.). See Case No. 10,594. 
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MICHIGAN CENTRAL R. CO. v. ANDES 

INS. CO. 
[9 Chi. Leg. News, 34; 22 Int. Rev. Ree. 369.] 

Circuit Court, S. D. Ohio. 1876. 
Removal op Causes — Tekm at -Which Cause 

COULD HAVE BEEN TRIED— PlEA IK BaR 

— Issue Complete. 

Where, in an action upon a policy of fire in- 
surance, the defendant pleads the condition 
thereof, limiting the time within which suit must 
be brought, in bar, a reply becomes necessary 
to reader the issue complete and the case ready 
for trial, and until the issue be thus completed, 
no term can be held to have passed at which 
iiie cause could have been tried, within the 
meaning of the 3d section of the act of congress, 
approved March 3, 1875 [18 Stat, 470], where 
the application for the removal is made by the 
party not in default for the completion of the 
issue, and such application is in time, and the 
cause removed under the act referred to. 

TAnoroved in Whitehouse v. Continental Pire 
lis. Co., 2 Fed. 499.] 

At law. 

Mathews, Ramsey & Mathews, for the mo- 
tion. 
Moulton, Johnson &-Levy, opposed. 

SWING, ©isU'ict Judge. The plaintiff is 
a corporation existing under the laws of 
Michigan, and on the 4th day of October, 
1873, filed its petition in the superior court of 
Cincinnati, to recover the sum of $13,513.41 
from defendant— an Ohio corporation— for 
certain losses by fire insured against under 
the latter's policies. The petition is in the or- 
dinary form, and contains the usual aver- 
ments of compliance with all conditions of 
the policies, following, in this particular, the 
requirements of the Ohio Code. The defendant 
in due time answered, pleading the limitation, 
or year clause, so called, of the policy, which 
provides, in substance, that suit shall be com- 
menced within twelve months from the occm*- 
renee of the loss, otherwise that the claim 
would be barred. No reply was ffied to this 
answer, or action of any kind taken by plain- 
tifC in regard to it, and on the 10th day of 
February, 1876, the defendant petitioned the 
state court in due form, accompanied by a 
proper bond, for the removal of the cause to 
this court, under^the act of congress, approv- 
ed March 3, 1875,' and the transcript was reg- 
ularly filed herein at the April, 187G, term, as 
required by that act. The plaintiff now 
moves to dismiss the cause for wiint of juris- 
diction, and to remand it to the state court. 
No question is made or raised as to the citi- 
zenship of parties, the amount involved, the 
nature of the controversy or suit, or to the 
formalities necessary to remove the cause. 
All these are considered to be sufficient and 
regular. But it is claimed that the applica- 
tion for removal was not made in time to the 
state court; in other words, that it was not 
made at or before the term at which the 
cause could have been first tried after the 
passage of the act above mentioned, plaintiff 
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contenclmg that the case -n-as at issue and 
ready for trial at, and long before, such 
passage, while the defendant maintains that 
the issue was, and is, incomplete for want 
of a reply to its answer, and that no trial 
could or can properly occur until such reply 
be filed, and that the general averment in the 
petition of performance of all conditions of 
the policy relates— as expressly provided by 
the Ohio Code— only to conditions precedent, 
and does not apply to or cover conditions 
subsequent, or such as are required to be 
pleaded specially in order to be made availa- 
ble as a defense, and that the plea of the year 
clause or limitation, set up in defendant's an- 
swer, is of this chai-acter. The pleadings 
under the Ohio Code, other than motions and 
demurrers, are limited to a petition, answer, 
and reply. 

The question, therefore, for the determina- 
tion of the court is: Was the application for 
removal of the cause made in time? It was 
not made at the first term after the passage 
of the law of March 3d, 1875, and if at that 
term the cause could have been tried, the ap- 
plvcation for removal was too late, and wheth- 
er the cause could have been tried at that 
term depends upon the answer to the question 
whether it was then at issue. Without en- 
tering into an extended discussion of the gen- 
eral doctrine of pleading, we are of the opin- 
ion that the answer of the defendant set- 
ting up the limitation as provided in the pol- 
icy, required of the plaintiff a reply. That 
reply not having been filed, the cause was 
not at issue, and could not have been tried at 
any term before the passage of the law in 
question, and before the term at which the 
application for removal was made. Scott v. 
Clinton & S. R. Co. [Case ^^. 12,527]. The 
motion to remand is therefore overruled. 



MICHIGAN CENT. R. CO. (KUTER v.). See 
Case No. 7.955. 

MICHIGAN CENT. R. CO. (MYRIOK v.). 
See Case No. 10,001. 

MICHIGAN CENT. R. CO. (NORTHERN 
INDIANA R. CO. v.). See Case No. 10,- 
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MICHIGAN CENT. R. CO. v. SLACK. 

[Holmes, 231.] i 

Circuit Court, D. Massachusetts. Aug.. 1873. 

ISTERiTAi, Revenue — PESALTr — Fraudulent 

Omissiox— Si-M ^■OT Legally Taxed— Bt 

Whom Penalty Determined. 

1. The penalty of one hundred per cent on re- 
assessment of an internal revenue tax, under the 
act of March 2, 1867 (13 Stat. 480), for false 
and fraudulent omission of taxable property from 
the return to the assessor, cannot be lawfully 
collected, if the re-assessment includes a sum 
not legally taxed. 



1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
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2. Under the act of March 2. 1867, it is a pre- 
requisite to the lawful collection of the penalty 
of one hundred per cent in addition to the inter- 
nal revenue tax as re-assessed according to that 
act, for false and fraudulent omission from the 
return of taxable property, that the assessor 
should determine that the omission was false 
and fraudulent, and adjudge the penalty to have 
been incurred. A penalty added by the assessor 
only on the order of his superior dfficer, and 
not as the result of his own finding upon the 
facts, is not legally added, and cannot lawfully 
be collected. 

Action [against Charles W. Slack] to re- 
cover an internal revenue tax, and penalty, 
assessed upon the plaintiff corporation, and 
paid under protest. 

S. Bartlett and E. W. Palfrey, for plaintiff. 
P. W. Hurd, for defendant. 

SHEPLEY, Circuit Judge. The assessor 
of Internal revenue for the third district in 
Massachusetts, in accordance with the pro- 
visions of the act of March 2, 1867 (13 Stat. 
480), after a return had been made by the 
treasurer of the Michigan Central Railroad 
Company, re-assessed the company on sun- 
dry items not returned hy them for assess- 
ment, and which, under advice of counsel, 
the treasurer had, in good faith apparently, 
supposed were not subject to the tax. There 
was no concealment on the part of the com- 
pany or the treasurer, as the facts upon 
which the assessor made his i-e-assessment 
were obtained by him from the reports of 
the company, which were publicly printed 
and widely distributed. 

After examining the items on which the re- 
assessment was made, I see no reason to 
doubt the legality of any of the items ex- 
cept the one of $1,722.93, assessed as tax on 
the sui-plus fund of the company for the year, 
after deducting operating expenses and in- 
terest account, and dividends, and contribu- 
tions to the sinking fund, and other items 
properly to be deducted from the gross earn- 
ings, before determining the amount on hand 
as surplus earnings for the year. But, in ar- 
riving at the result, the assessor omitted to 
deduct the tax already paid by the company 
on passengers and mails. Deducting this 
amount, there would be no surplus beyond 
that on which the company had already paid 
the tax. The re-assessment was for $12,- 
772.09, which included the sum of $1,722.93 
on surplus, for which the company was not 
legally liable on the re-assessment; and, by 
direction of the commissioner of intei-ual 
revenue, an additional sum of $12,772.09 was 
assessed and collected, as a penalty for a 
false and fraudulent return. This penalty 
was illegally collected, for two reasons: 
First, the penalty is for the gross sum of 
$12,772.09, being one hundred per cent on 
$12,772.09, when $1,722.93 should be deduct- 
ed, leaving only $11,049.16 to be re-assessed, 
and a like sum to be added as penalty; name- 
ly, a penalty of $11,049.16, instead of a pen- 
alty of $12,772.09. The penalty being in one 
sum, and bad in part, is bad in the whole. 
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Second, the evidence shows that the assessor 
did not determine that the omission was 
false and fraudulent, and therefore adjudge 
the penalty to have been incurred. He add- 
ed the penalty only on the order of his su- 
perior oflBcer, and not as the result of his 
own finding upon the facts of the ease. He 
appears to have arrived at the conclusion 
that the omission was not false and fraudu- 
lent; and I see no reason to doubt the cor- 
rectness of his conclusion. The act of ad- 
judging the omission to have been false and 
fraudulent was a quasi judicial act, to be 
performed by the assessor himself; and as 
he never so adjudged it, but only added the 
penalty under orders from his superior offi- 
cer, the penalty was not legally added, and 
was not collected by authority of law. judg- 
ment for the plaintiff for the two sums of 
$12,772,09 and $1,722.93, with interest from 
the date of payment. 

[For a similar case between the same parties, 
see Case No. 9,527a,] 
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MICHIGAN CENT. R. CO. v. SLACK. 

[22 Int. Rev. Rec, 337.] 

Circuit Court, D. Massachusetts. May Term, 
1876. X 

Intekxal, Revenue— Act of Congress— Consti- 

TCTIOXALITY — LaWS ImPAIKING OBLIGA- 
TION OP Debts. 

1. Constitutionality of the internal- revenue 
law of 1866 considered and afiSrmed. 

2. The restriction upon the passage by the 
states of laws impairing the ohhgations of con- 
tracts not applicable to the federal government. 

[3. Cited and disapproved in V. S. v. Erie R. 
Co., Case No. 15,056, in respect to the point that 
imder the statute the interest payable by a cor- 
poration upon its bonds, is either the property 
of the corporation, and thus rightfully taxable, 
or the property of the bondholder, and thus tax- 
able because in the shape of funds within the 
jurisdiction of the taxing power, the tax attach- 
ing to the interest, as funds of the bondholder 
in the hands of the corporation.] 

This suit was brought August 16, 1871, in 
the state court, after appeal duly made to the 
commissioner of internal revenue, to recover 
the amount of an internal revenue tax of 
eight hundred and sixty dollars and thu-ty- 
three cents, paid to the defendant [Charles 
W. Slack] as collector of internal revenue for 
the Third Massachusetts internal revenue dis- 
trict, on the 28th February, 1870. It was 
duly removed to this court by certiorari, and 
was here heard upon agreed facts. The tax 
was assessed on or about the 19th day of 
February, 1870, on sterling bond interest paid 
by said company in London in gold, in the 
previous month of January, by cashing cer- 
tain coupons which then fell due. The cou- 
pons taxed as aforesaid were attached to cer- 
tain sterling bonds issued by said railroad 
company, to the amount of 95,700, and nego- 

1 [Affirmed in 100 U. S. 595.] 
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tiated by their agents in Ix>ndon in the year 
1852, or early in 1853; many years before 
the passage of the first internal revenue law 
of the United States. These bonds werfe due 
in July, 1872, and were paid at maturity in 
gold in London. So far as the company 
Irnows, not one of these bonds was ever held 
by any person in the tTnited States, or by 
other than non-resident aliens, and the in- 
terest accruing was regularly paid in gold in 
fuU in London, without rebate, or reserva- 
tion of the United States internal revenue tax. 

F. W. Palfrey, for plaintiff. 
P. Gummings, Asst. U. S. Atty., for de- 
fendant. 



The case was argued at the October term, 
1875, of this court, before CLARK, Disti-ict 
Judge, sitting as circuit judge. Judge Clark 
held tiie case under advisement until October 
3, 1876, when he delivered the following opin- 
ion: 

The case is well presented in the agreed 
statement of facts, and the sole question be- 
fore the court is, whether congress had power 
to impose the tax. The statute of the United 
States provides: "That any railroad, canal, 
turnpike, canal navigation, or slack water 
company, indebted for any money for which 
bonds or other evidence of indebtedness have 
been issued, payable in one or more years 
after date, upon which interest is stipulated 
to be paid, or coupons representing the in- 
terest, or any such company that may have 
declared any dividend in scrip, or money due 
or payable to its stockholders, including non- 
residents, whether citizens or aliens, as part 
of the earnings, -profits, income, or gains of 
such company carried to the account of any 
fund, or used for construction, shall be sub- 
ject to and pay a tax of five per centum on 
the amount of all such interest or coupons, 
dividends or profits, whenever and wherever 
the same shall be payable, including non- 
residents, whether citizens or aliens, and said 
companies are hereby authorized to deduct 
and withhold from all payments on account 
of any interest, or coupons, or dividends due 
and payable as aforesaid, the tax of five per 
centum; and the payment of the amount of 
said tax so deducted from the interest or 
coupons, or dividends, and cex*tified by the 
president or treasurer of said company, shall 
discharge said company from that amoimt of 
the dividend or interest, or coupon on the 
bonds or other evidence of their indebtedness 
so held by any person or party whatever, ex- 
cept where said company have contracted 
otherwise." 14 Stat 138, 139. In considei'ing 
this statute in the case of U. S. v. Railroad 
Co., 17 Wall. [84 U. S.] 322, the supreme 
court held that the tax imposed was upon the 
creditor and not upon the corporation; and 
the corporation is made use of as a conven- 
ient means of collecting the tax. But it is 
difficult to see how that decision can be made 
applicable in this case; because the corpora- 
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tion here paid the interest in full, for the 
reason as stated in the brief of the plaintifi 
that they had "otherwise contracted." If this 
be so, the case falls within the exception of 
the statute "except when said company have 
otherwise contracted," and the tax falls on 
the corporation and not on the bondholders. 
But whether the tax authorized and imposed 
be upon the corporation or upon the bond- 
holders, who in this case appear to be foreign- 
ers, we think the tax can be supported. The 
language of the statute is broad enough and 
explicit enough for that purpose. The lan- 
guage is "any railroad" indebted by bonds 
stipulating for interest, "shall be subject to 
and pay a tax of five per centum on the 
amount of all such interest, whenever and 
wherever the same shall be payable, and to 
whatsoever party or person the same shall 
be payable, including non-residents, whether 
citizens or aliens," and may deduct the tax 
paid from the interest due the bondholder, 
"except when said companies have otherwise 
contracted." Speaking of this statute in Kail- 
road Co. V. Jackson, 7 Wall. [74 U. S.] 269, 
Mr- Justice Nelson, who delivered the opin- 
ion of the court in that case, said "the ques- 
tion hereafter will be not whether the law 
embraced tho alien non-resident holder, but 
whether it is competent for congress to im- 
pose it" Id. Could congress then impose 
this tax? 

The constitution of the United States says 
(article 1, § 8) "the congress shall have power 
to lay and collect taxes, duties, imports, and 
excises, to pay the debts and provide for the 
common defence, and general welfare of the 
United States; but all duties, imports, and 
excises, shall be uniform throughout the 
United States," that "no capitation or other 
direct tax shall be laid unless in px'oportion 
to the census or enumeration hereinbefore di- 
rected to be taken," and that "no tax or 
duty shall be laid on articles exported from 
any state," These are the only express pro- 
visions in the constitution in regard to taxa- 
tion, and they contain the only express re- 
strictions upon congress on that subject. 
There is nothing further as to the persons to 
be taxed, nor as to the objects or manner of 
taxation. But it is veiy obvious, that taxa- 
tion cannot extend beyond the jurisdiction 
of the taxing power; and that the objects of 
taxation must be within its territorial limits. 
So it was decided in Railroad Co. v. Pennsyl- 
vania, 15 Wall [82 U, S,] 300. In that case, 
it was held that "bonds issued by a railroad 
company are property in the hands of the 
holders, and when held by non-residents of 
the state, in which the company was incor- 
porated, they are property beyond the juris- 
diction of the state." But the decision in 
that ease was upon a taxation by the state 
of Pennsylvania, under a statute of that state 
very different from the statute of the United 
States, now under consideration; and the 
decision was upon a ground, as the principal 
one, so entirely wanting in this case, that I 
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have not found that ease a satisfactory guide 
in this; though some of the reasons there 
presented are of weight here. "Persons, 
property and business," it is said, "are prop- 
er subjects of taxation." "It may touch prop- 
erty in every shape, in its natural condition, 
in its manufactured form, and In its various 
transmutations." "It may touch business in 
its almost infinite foi-ms, in which it is con- 
ducted, in professions, in commerce, in manu- 
f9.etures, and in transportation." "Unless re- 
stramed by the provisions of the federal con- 
stitution, the power of congress as to the 
mode, form, objects, and extent of taxation 
is unlimited." Railroad Co. v. Pennsylvania, 
15 Wall, [82 U. S.] 319. 

Now, applying these principles to the case 
under consideration, I think the tax must be 
sustained. The statute provides "that any 
railroad, canal, turnpike, canal navigation, or 
slack water company indebted for any monej^ 
for which bonds or other evidence of in- 
debtedness have been issued, payable in one or 
more years after date, upon which interest is 
stipulated to be paid, or coupons representiug 
the interest, or any such company that may 
have declared any dividend in scrip or money 
due or payable to its stockholders, including 
non-residents, whether citizens or aliens, 
shall be subject to pay a tax of five per 
centum on the amount of all such interest, 
or coupons, dividend or profits, whenever 
and wherever the same shall be payable, in- 
cluding non-residents, whether citizens or 
aliens." Now when this interest became due 
and payable, whose property was it? If it 
was the railroad's, then the railroad was 
rightfully taxed for it. If it was not the 
railroad's, then it was the bondholders' and 
was equally the subject of taxation, as it was 
withm the jurisdiction of the taxing power, 
and the tax could be collected out of the 
funds under its control. The tax attached 
to this interest, as soon as it became due in 
the hands of the railroad, and if, as the su- 
preme court says, the railroad is only a con- 
venient mode of collecting the tax, they are 
so because they have f v - is of the bondholders 
in their hands. The case is analogous to 
what is known in some of the states as the 
trustee process, by which the property rights 
or credits of one person are attached in the 
hands of another. As if A. owes B. a creditor 
of B. may attach a debt due by A. to B. in 
the hands of A. The same thing is done in 
other states by the process of garnishment. 

There is another consideration of much 
force. Congress is the taxing power, at lib- 
erty to choose the objects of taxation, the 
methods and the amount, under the resti-ic- 
tions of the constitution. It may make its 
own laws for effectuating its purpose. In 
the internal revenue law of 18G6, in the sec- 
tion just quoted, it has laid a tax on interest 
due from railroads on their bonds eo nomine; 
and in this case have collected it. If there 
were nothing to collect the tax out of, then 
the tax must fail. But in this case, they have 
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reached the fund, and have collected the tax, 
out of the intere^, mentioned in the statute. 
What is there in the constitution of the Unit- 
ed States to forbid this? and if there he noth- 
ing, -what power has this court, or any other 
court to say it shall not he done? If it be 
said this interest is not the fund of the bond- 
holder, then it must follow that the bondhold- 
er is nqt taxea, because the tax is laid upon 
the interest. "Shall be subject to and pay 
a tax of five per centum on the amount of all 
such interest," are the words of the statute. 

In the ease of Railroad Co. v. Pennsylvania, 
15 Wall. [82 U. S.] 320, Mr. Justice Field 
said that bonds issued by the railroad in that 
case were propeily undoubtedly, but prop- 
erty in the hands of the holders, and not the 
property of the obligors. That is undoubted- 
ly ti-ue, when you speak of the bonds as such; 
the bonds are the property of the owners, 
but the fund out of which they are to be paid 
is in the hands of the obligors, and it is pre- 
cisely the interest accruing from this fund 
that congress has taxed in the hands of the 
obligors. The remark made by Justice Field, 
that this is not a legitimate exercise of the 
taxing power, must be held to apply to the 
case then before the court, which was a taxa- 
tion by the state of Pennsylvania, which the 
court held impaired the obligation of a con- 
tract But no such consideration arises here, 
and if a taxation by congress be within the 
limits of the federal constitution, no contract 
between persons, natural or artificial, or 
states and persons, can be set up to defeat it. 
States cannot pass laws impairing the obliga- 
tion of contracts, but there is no such restric- 
tion in the federal constitution upon the con- 
gress as to the power of taxation. It is a 
question for their wisdom and discretion, and* 
not a constitutional prohibition. 

Objection is made that such a taxation was 
in violation of the constitutional pi-ovisions, 
that all taxation should be uniform through- 
out the United States, "and that private 
property shall not be taken for public uses 
without just compensation," and "that it 
was an attempt to tax subjects over which 
the sovereign power of the state did not ex- 
tend." But it is difficult to see, and the court 
does not see any particular in which the tax 
is not uniform throughout the United States. 
It is laid upon all railroads indebted by 
bond, in the same amount, and collected in 
the same manner. The extent and operation 
are the same for all within the United States, 
If it operates indirectly otherwise upon the 
non-resident, it is a sufficient answer to say 
that he Is without the constitutional limit of 
the taxation, and the tax cannot be defeated 
on that account. The tax must be uniform 
throughout the United States, not beyond 
them. The provision of the statute, that the 
payment of the tax should discharge the 
company from so much of the interest ex- 
cept where the companies have contracted 
otherwise extends to all railroads throughout 
the United States, and if any company has 
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contracted otherwise, it is an undertaking of 
their own, with which congress wisely does 
not seek to interfere, but it cannot be set up 
to defeat the tax. That exception is uniform 
throughout the United States. 

The objection that the tax takes private 
property for public use without just com- 
pensation is equally untenable. We do not 
think that provision of the constitution is 
applicable to taxation. "A tax," says Mr. 
Justice Hunt, in the case of U. S. v. Railroad 
Go., 17 Wail. [S4 U. S.] 326, "is understood to 
be a charge, a pecuniary burden, for the sup- 
port of the government," It might be laid 
by an oppressive or very badly administered 
government, and no benefit received from the 
payment of the tax by the taxpayer, and yet 
the tax might be legal. Taking property for 
public use is where the land or other prop- 
erty of an individual is taken from him, and 
for the use of the government, or public, and 
where if the property were not paid for, the 
burden would fall chiefly upon the person 
whose property is taken, and not upon the 
public generally. In such case payment must 
be made to prevent inequality. Nor is it suf- 
ficient to defeat this taxation to allege that it 
was en attempt to tax subjects over which 
the sovereign power of the state did not ex- 
tend. If by the word "subjects" persons be 
meant, the answer is, that no attempt 's made 
to tax persons; if by it property be meant, 
the answer is, that property found within tbe 
jmusdietion is a proper subject of taxation. 

Judgment must be for the defendant 

[The ease was taken, on a writ of error, to 
the supreme court, where the judgment of the 
court below was aflarmed. 100 U. S. 595.] 
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MICHIGAN INS. BANK v. BLDRED. 

[6 Biss. 370; i 7 Chi. Leg. News, 411; 21 Int. 
Rev. Rec. 315,] 

Circuit Court, E, D. Wisconsin. July, 1875. 

EsTOPPEi. — Plea in Bar — Record op Akotheb 
Actios. 

1. In assumpsit upon a promissory note, the 
bar of a judgment in another state upon the 
same note is not avoided by the record of an ac- 
tion upon that judgment to which the defend-, 
ant pleaded nul tiel record, and in which action 
plaintiff took a nonsuit The plea of the judg- 
ment is good, there is no estoppel, and the, sec- 
ond record is not admissible in evidence. 

2. Doctrine of estoppels considered. 

This was an action upon a promissory note 
for $4,000, dated June 12, 1861, made by F. E. 
Eldred, payable in sixty days, to order of and 
indorsed by Eldred & Balcom. At the trial, 
the plaintiff introduced in evidence the note 
sued on, and after presenting some other tes- 
timony not necessary to mention, rested. To 
bar a recovery, the defendant Anson Eldred, 
introduced in evidence the record of a judg- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 
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ment recovered May 13, 1862, upon this note 
by the above-named plaintiff against the de- 
fendant, in the circuit court of Wayne coun- 
ty, in the state of Michigan. Other testi- 
mony not important to notice was then intro- 
duced and the defendant rested. To avoid 
the effect of the Michigan judgment, the 
plaintiff offered in evidence the record of an 
action commenced March 2, 1S63, upon that 
judgment by tins plaintiff, against these de- 
fendants, in the circuit court of the United 
States for the district of Wisconsin, the rec- 
ord of which action showed that the defend- 
ant, Anson Eldred, interposed as a defense 
therein the plea of nul tiel record, to which 
there was a replication. It appeared also by 
that record, that on the ISth of April, 1864, a 
judgment of non-suit was entered in that 
action. This record, or, to speak more ac- 
curately, the defendant's plea of nul tiel rec- 
ord, it was claimed by counsel for plaintiff, 
must operate to estop the defendant from 
now pleading in the present cause the Mich- 
igan judgment as a bar to a recovery. The 
defendant objected to the introduction in evi- 
dence of the record thus offered, insisting that 
it was immaterial and created no estoppel- 
The court sustained the objection, excluded 
the record, held the Jlichigan judgment a bar 
to a recovery on the note, and directed a ver- 
dict for defendant; which ruling, was claim- 
ed on this motion for a new trial, to be er- 
roneous. 

Finches, L,ynde & Miller, for plaintiff, 
Cottrill & Cary, for defendant. 

DYER, District Judge. I have re-examined 
the question involved in this cause and the 
authorities cited by counsel. Upon the sin- 
gle issue presented by the note and the Mich- 
igan judgment, the defendant would of ne- 
cessity be entitled to a verdict, as that judg- 
ment would bar a recovery on the note. El- 
dred V. Michigan Ins. Bank, 17 Wall. [84 U. 
S.] 545. Could the plea of nul tiel record in- 
tei-posed by the defendant, Anson Eldred, in 
the suit brought in Wisconsin upon the Mich- 
igan judgment, operate as an estoppel so as 
to preclude him from setting up that judg- 
ment in the present action as a bar to the 
•plaintiff's recovery upon the note? An es- 
toppel has been well defined as "an obstruc- 
tion or bar to one's alleging or denying a 
fact contrary to his own previous action, alle- 
gation or denial, upon the faith of which an- 
other has acted." 

To give to a judgment the effect of an es- 
toppel, it must appear tliat the matter in 
question was or might have been directly in- 
volved in the former action as a necessary 
issue, and was passed upon by the court or 
jury at the former trial. Kerr v. Hays, 35 
N. Y. 331. The point or question in contro- 
versy must have been determined and ad- 
judicated to make the record of the former 
proceedings conclusive. Where an action 
has been dismissed or a judgment given for 



the defendant upon a preliminary point be- 
fore reaching the merits, it is no bar to an- 
other action. A^ew England Bank v. Lewis, 8 
Pick. 113; Hughes v. Blake [Case No. 6,845]; 
McDonald v. Rainor, 8 Johns. 442. "It is 
the judgment upon the findings that makes 
the estoppel. If the judgment be one of 
non-suit or in the nature of non-suit, and the 
action be dismissed, nothing whatever is ad- 
judged in respect to a subsequent suit. It 
is no bar to anything." Sheldon v. Ed- 
wards, 35 N. Y. 279. "The rule that es- 
toppels must be cei*tain to every intent, is 
peculiarly applicable to estoppels by record 
and judicial proceedings, and for this reason 
the record of a judgment must show with 
some degree of certainty the precise points 
determined, and not from inference or argu- 
ment; and where it gives no indications at 
all of what particular matters were adjudi- 
cated, it leaves the question unsettled and is 
not available either as an estoppel or any- 
thing else, but merely evidence of its own 
existence. * * * When the judgment is 
used in pleading as a technical estoppel, or is 
relied on by way of evidence as conclusive 
per se, it must appear by the record of the 
prior suit, that the particular conti'oversy 
sought to be concluded was necessarily tried 
and determined." Herm. Estop. § 80. A 
party cannot plead a former judgment as an 
estojjpel to a present action unless the same 
point is put in issue on the record and di- 
rectly found by the court or jury. Eastman 
V. Cooper, 15 Pick. 276; Gilbert v. Thomp- 
son, 9 Cush. 348. "The effect of what oc- 
curs in one judicial proceeding upon another, 
is sometimes due to the principles of estop- 
pel in pais, rather than by record. A man 
'who obtains or defeats a judgment by plead- 
ing or representing an act of adjudication in 
one aspect, is estopped from giving it a dif- 
ferent and inconsistent character in another 
suit founded upon the same subject-matter." 
Herm. Estop. § 100. But it must appear that 
the judgment was obtained or defeated be- 
cause of the pleading interposed or repre- 
sentation made. 

An estoppel in pais happens when a party 
makes a statement or admission, either ex- 
pressly or by implication, with the intention 
of influencing the conduct of another, and 
that otiier acts upon the faith of such state- 
ment or admission, and will suffer injury if 
such party is permitted to deny it, Norton v. 
Kearney, 30 Wis. 443; Brown v. Bo wen, 30 
N. Y. 519. "The doctrine of equitable es- 
toppel is founded upon the principle that a 
party has by his own voluntary act, placed 
himself in such a situation in regard to some 
fact, that he is precluded from denying it." 
Herm. Estop. § 328. And it must appear that 
the declarations or acts claimed to create the 
estoppel were relied and acted upon by the 
person in whose favor the estoijpel is in- 
voked. 

Applying these principles, what is the state 
of case here presented? Clearly, not an es- 
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toppel l)y judgment, because it does not ap- 
pear that tlie Judgment of tlie circuit court 
in "Wisconsin ^svas upon tlie plea of nul tiel 
record, or resulted from tliat plea. The form 
of that judgment is as follows: "This day 
this cause was called for trial, and came the 
parties by their counsel, when the plaintilf by 
its counsel took a non-suit." Then follows a 
judgment for costs. Notliing was found or 
deteimined by the court, as far as the record 
shows, upon the plea. It was merely a judg- 
ment of voluntary uon-suit. It is ti^ie that 
the plea of nul tiel record was the only plea 
that could have been intei*posed in that ac- 
tion, except the plea of payment, or satis- 
faction, or the like. But it does not appear 
from the record that the act or pleading of 
the defendant produced the action of the 
plaintiff in taking a non-suit. It does not ap- 
pear that the judgment of non-suit was ne- 
cessitated, or tiaat a judgment for the plain- 
tiff was defeated by the plea of nul tiel rec- 
ord. There may have been numerous rea- 
sons why the non-suit was taken other than 
the intei-position of this plea. The case of 
Washington, A. & G. Steam Packet Co. v. 
Sickles, 24 How. [65 U. S.] 333, is here in 
point. It was there held that the record of 
a former suit between the parties, in which 
the declaration consisted of a special count, 
and the common money counts, and where 
there was a general verdict on the enth-e 
declaration, cannot be given in evidence as 
an estoppel in a second suit founded on the 
special count; for the verdict may have been 
rendered on the common counts. Since it 
does not appear that the plaintiff relied and 
acted upon the plea which the defendant in- 
terposed, I think the case is not within the 
principles of an estoppel in pais. Moreover, 
whether or not there was a valid record and 
judgment, must have been as well known to 
the plaintiff in the suit on the Michigan judg- 
ment in the circuit court in Wisconsin, as to 
the defendant in that action. 

In the cases cited by the learned counsel 
for plaintiff, I tliink it clearly appears that 
the action of the courts and of the parties 
was based upon the pleading, which was held 
to operate as an estoppel. Kelly v. Eich- 
man, 3 Whart, 419; Campbell v, Stephens, 
G6 Pa, St 314; Presbyterian Congregation v. 
Williams, 9 Wend. 148. Especially is this 
true of Philadelphia, W. & B. R. Co. v. How- 
ard, 13 How. [54 U. S.] 308, where the plain- 
tiff bi'ought an action of assumpsit upon an 
instrument which the defendant insisted was 
a sealed insti-ument; and upon this plea the 
defendant obtained a judgment, to the effect 
that the action of assumpsit would not lie. 
The plaintiff bringing a second action of cove- 
nant, it was Tield that the defendant was es- 
topped to deny in tliat action that the instru- 
ment was a sealed instrument, because, in 
the first action, the claim of the defendant 
not only induced the plaintiff to bring the 
second action, but defeated the first, by as- 
serting and maintaining the paper in contro- 



versy to be the deed of the company. This 
was clearly a case of estoppel in pais. 

The case of Sheppard v. Hamilton, 29 Barb. 
156, was sti-ongly urged by plaintiff's counsel 
at the trial, and again in argument of this 
motion. The facts were these: Whittlesey 
held a note of $1,000, made by Emery and 
Peter Thayer. The defendant, Hamilton, be- 
came legally bound to Emery Thayer to pay 
this note. Subsequently, Hamilton negotiat- 
ed with Whittlesey an extension of time for 
the payment of the $1,000, and consummated 
the same by delivery to Whittlesey of a note 
for $1,000, made by himself and J, A, Hamil- 
ton, to the order of Henry Decker, and in- 
dorsed by Decker; and Whittlesey thereupon 
gave up the Thayer note to the defendant, 
who delivered it to Thayer. The substituted 
note not being paid when due, the plaintiff, 
having become possessed by assignment of 
all the interest of Whittlesey in both notes, 
commenced an action on the last note against 
the makers and indorser. The defendants 
put in a verified answer, alleging a usurious 
agreement between Whittlesey and the de- 
fendant, Hamilton. The plaintiff, on the com- 
ing in of this answer, discontinued his action 
and began another action on the first note. 
Held, that in the action on the first note, the 
defendant should not be permitted to deny 
that what he alleged under his oath in the 
previous action was true. Here it seems ap- 
parent that, relying upon the allegation of 
usury made by the defendants in the first ac- 
tion, the plaintiff acted upon it, discontinued 
and abandoned his action, and brought a new- 
action on the original note to avoid the al- 
leged usm*yj and solely because of the plea 
of usury. Here was a clear ground for ap- 
plication of the principle of equitable estop- 
pel. Moreover, in that case, the plaintiff was 
the transferee of Whittlesey. He was not a 
party to the alleged usurious agreement. The 
usm-y sprang from the contract between 
Whittlesey and Hamilton, and the plaintiff 
was a stranger to it, and when the defendants 
plead it, the plaintiff could rightfully rely up- 
on the plea as cause for withdrawal of his 
suit. But in the case at bar, the plaintiff 
and defendant were the identical parties to 
the record of the Michigan judgment, and the 
plaintiff must be presumed to have had equal 
knowledge with the defendant of the validity 
of that record and judgment. If it appeared 
here that title plea of nul tiel record occasioned 
and was the cause of the non-suit taken by 
the plaintiff in the action on the Michigan 
judgment, if the record showed that the plain- 
tiff relied and acted upon that plea, the prin- 
ciple would be applicable that "when the 
ground taken by either party to a suit is 
prejudicial to the other by cutting him off 
from a good defense, or precluding a recoveiy 
on a valid cause of action, it will bind the 
party who adopts it by an equitable estop- 
pel." 

In any view I can take of this question, I 
am unable to reach a different conclusion 
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from that arrived at on the trial. Motion for 
new trial denied. 

[See Michigan Ins. Banlv v. Eldred fdecided in 
1870) 9 Wall. (76 tl. S.) 544; Eldred v. Michi- 
p&n Ins. Bank (decided in 1873) 17 Wall (84 
U. S.) 545; Michigan Ins. Bank v. Eldred (de- 
cided in 1889) 130 TJ. S. 693, 9 Sup. Ct 690; 
and Michigan Ins. Bank v. Eldred (decided in 
1892) 143 U. S. 293, 12 Sup. Gt. 450.] 
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MICKEY V. STRATTON. 

[5 Sawy. 475; 11 Chi. Leg. News, 314.] i 

Circuit Court, D. Oregon. May 5, 1879. 

Deed of Corforatiojt — Possession — Title — Judg- 
ment — Attachment — Service — Conspicu- 
ous Place. 

1. The signatures of the proper officers ap- 
pearing to an instrument purporting to be the 
deed of a corporation, the presumption is that 
such instrument was signed by them by author- 
ity of the corporation; and if the seal of the 
corporation is upon such instrument, that itself 
is prima facie evidence of their authority to sign. 

2. Possession is prima facie evidence of title, 
and proof of prior possession is sufficient to 
maintain ejectment against a mere trespasser. 

3. When both parties in ejectment claim title 
from the same person, neither is at liberty to 
deny that such person had title. 

[Approved in McDonald v. Hannah, 8 0. O. 

A. 426, 59 Fed. 978.] 
[Cited in Smith v, Laatseh, 114 III. 273, 2 N. 

E. 59.] 

4. A personal judgment for money or dam- 
ages in a state court against an absent defendant 
who did not appear in the action, is so far a 
nullity. 

5. By a valid attachment of uroperty within 
its jurisdiction a staie court acquires jurisdic- 
tion to give judgment that an absent defendant 
not otherwise served with process in the pro- 
ceeding is indebted to the plaintifiE therein, and 
to enforce the payment of the same by the sale 
of such property. 

6. Where the statute authorizes a writ of at- 
tachment to be served upon real property by 
leaving a copy of the same with the occupant 

1 [Reported by L, S. B. Sawyer, Esq., and 
here reprinted by permission. 11 Chi. Leg. 
News, 314, contains only a partial report.] 



thereof, "or if there be no occupant," then "in 
a conspicuous place" thereon, and it appears 
from the return that the writ was served by 
posting a copy on the premises without stating 
whether they were occupied or not: Held, that 
the service upon the premises was unauthorized 
and invalid, and that the judgment thereon was 
a nullity and the sale of the property attached 
void. 

7. Semble, that a service of a writ of attach- 
ment by leaving a copy of the writ upon the 
premises is not good unless it appears that it 
was posted thereon "in a conspicuous place." 

[8. Cited in Riekards v. Ladd, Case No. 11,- 
804, to the point tliat an amendment to a return 
can in no way affect the rights of persons not 
parties to the suit, which rights were acquired in 
good faith before the amendment was made.] 

Action [by Robert Mickey against Julius A. 
Stratton] to recover possession of real prop- 
erty. 

Addison C. Gibbs, W. Scott Beebee, and J. 
Quinn Thornton, for plaintiff. 

Rufus Mallory and W. W. Thayer, for de- 
fendant. 

DEADY, District Judge. This action is 
brought to recover the possession of the east 
half of lots 1 and 2 in block 20, and the whole 
of block 15, in the town of Salem, and dam- 
ages for the detention of the same. 

The complaint alleges that the plaintifC is 
a citizen of the state of Pennsylvania and the 
defendant of the state of Oregon; that the 
plaintiff is the owner in fee of the premises, 
and entitled to the possession of the same, 
which the defendant wrongfully withholds 
from Mm to his damage five hundred dollars; 
and that the premises are of the value of 
four thousand dollars. 

The defendant by his answer denies the al- 
legations of the complaint except as to the 
value of the property, and pleads title and 
right to the possession of the premises in 
Parrish L. Willis, which plea the plaintiff by 
his replication denies. The case was heard 
by the court without the intervention of a 
jury. 

The premises are situated in township 7 
south, of range 3 west, of the Wallamet merid- 
ian, and within the husband's half of the 
donation claim of William H. Willson and 
Chloe his wife. The "claim" was occupied 
by them in 1844, and claimed by Willson as 
a settler under ttie donation act in February, 
1852, as appears by his notification, number 
forty-seven. On February 4, 1862, in pursu- 
ance of the surveyor-general's certificate, 
number twenty, a patent to the donation is- 
sued to Willson and wife— the south half to 
the husband and the north one to the wife. 

On July 30, 1855, Willson and wife, in con- 
sideration of the sum of one hundred dollars, 
duly conveyed the east half of lots 1 and 2 
aforesaid to George Lesley, who upon De- 
cember 4, 1857, in consideration' of the sum 
of two hundred dollars, duly conveyed the 
same to George K. Shiel. 

On December 2, 1854, said Willson and wife 
duly conveyed sundry blocks and parcels of 
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land situate -within said Willson's half of said 
donation claim, including hlodc 15 aforesaid, 
to "the ti-ustees of the Wallamet University," 
for the "endowment and support" of the same, 
with the right "to sell or otherwise dispose" 
of the same for such purpose; and on June 
11, 1857, David Leslie, as "president" of 
said "hoard of trustees," and Francis S. Hoyt, 
as "seeretai*y" of the same, in consideration 
of the sum of seven hundred dollars, and in 
the name of "the trustees of Wallanjet Uni- 
versity," executed a deed to George K. Shiel 
for the block 15 aforesaid, the same being 
described therein by metes and bounds, and 
alleged to contain two and sis hundred and 
twenty-five thousandths acres, "more or less." 

This deed purports to be signed and sealed, 
and there is a scrawl or private seal at the 
end and right of the names of the president 
and secretary respectively. There is also 
what appears to be a corporation seal, but 
the same does not otherwise purport to have 
been afBxed by the secretary. On the same 
day that it was signed this deed was duly 
acknowledged by said Leslie and Hoyt as 
president and secretary, as aforesaid, before 
J. G. Wilson, clerk of the supreme court. 

The trustees of the Wallamet University 
were incorporated by an act of the territorial 
legislature, passed January 12, 1853. By sec- 
tion two of the same they were authorized 
to have and use a common seal, "impressed 
with such devices and inscriptions as they 
shall deem proper, by which said seal all 
deeds * * * of said corporation shall pass 
and be authenticated." By section four it 
was further provided: "That all deeds and 
other instruments of conveyance shall be 
made by the order of Ibe board of trustees, 
sealed with the seal of the cori)oration, signed 
by the president, and by him acknowle'dged, 
in his official capacity, in order to Insure their 
validity." 

From the date of the incorporation of the 
trustees until after the date of this deed they 
used as their common seal the eagle face or 
revei'se side of a twenty-dollar piece of gold, 
of the size and general similitude of the gold 
coin of the United States of that value, and 
inscribed around the margin — "San Francisco, 
California, twenty D."— and the seal upon 
this deed, although the impression is very in- 
distinct and somewhat effaced, appears to 
have been made with this piece of gold; but 
it does not appear that there ever was any 
formal vote of said trustees adopting said 
piece of gold as the seal of the corporation. 

On January 21, 1873, John Hughes com- 
menced an action in the state circuit court 
for the county of Marion against said George 
K. Shiel, upon two promissory notes and an 
open account, wherein on March 11, 1873, he 
appeai-s to have "recovered judgment," what- 
ever that means, "against the defendant," 
by default, for the sum of three hundred and 
fifty-eight dollars and forty cents, with costs 
and disbursements; that by virtue of an execu- 
tion issued thereon, the sheriff of said county, 
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on March 17, levied upon said premises, and on 
April 11, 1S73, sold the same to said Parrish 
L. Willis, the east half of said lots 1 and 2, 
for two hundred dollars and said block 15 for 
two hundred and fifty dollars; and after due 
proceedings in the premises, including a con- 
firmation of such sale, on August 11, 1873, 
made and delivered a deed of the premises 
to said Willis as said purchaser. 

On March 20, 1878, George, K. Shiel, for 
the consideration of one thousand and ninety- 
five dollars, bargained, sold and quitclaimed 
the premises to the plaintiff. 

It is claimed by the defendant that the al- 
leged deed of June 11, 1857, from the uni- 
versity to Shiel, is ineffectual as a convey- 
ance of said block 15, because it does not ap- 
pear that the same was made "by the order 
of the trustees," as provided in section 4 
of the act of incorporation, or that it is sealed 
with the seal of the corporation, and therefore 
the grantor of the plaintiff never acquk'ed 
the title to such block. 

But I find that the seal upon this deed is 
that of the corporation at that date. This 
being so, and the signatures of the proper offi- 
cers appearing signed thereto, the presump- 
tion is that these officers did not exceed their 
authority in this respect; and the seal itself 
is prima facie evidence of their authority. 
Aug, & A. Corp. § 224; Koehler v. Black 
River F. I. Co., 2 Black [67 U. S.] 716. 

But it appears from the evidence that Shiel 
was in possession of the premises under this 
deed until the conveyance by the sheriff to 
Parrish, under which the defendant entered. 
Possession is always prima facie evidence 
of title and proof of prior possession is suffi- 
cient to maintain ejectment against a mere 
trespasser. Tyler, Bj. 73; Day v. Alverson, 
9 Wend. 233; Hutchinson v. Perley, 4 Cal. 
34; Hicks v. Davis, Id. 69; Winans v. Chris- 
ty, Id. 78; Bequette v. Caulfield, Id. 278; 
Marshall v. Shafter, 32 Cal. 194; Ttrnaer v. 
Aldridge [Case No. 14,249]; Christy v. Scott, 
14 How. [55 U. S.] 290; Jones v. Easley, 53 
Ga. 455; Oregon Cascades R. Co. v. Oregon 
Steam Nav, Co., 3 Or. 178; Eagle Woolen 
Mills Co. V. aionteitb, 2 Or. 2S2. 

The deed from the shei-iff to Willis is claim- 
ed to be invalid, and unless it is found to be 
sufficient the defendant is in as a mere tres- 
passer and the plaintiff must prevail in this 
action upon the prior possession of his gran- 
tor, Sliiel, without reference to the validity of 
the deed from the university to the latter. 

But there is another and conclusive an- 
swer to this objection. The plaintiff and de- 
fendant both claim under Shiel, and it is not 
necessary for either to prove title farther 
back than him. The defendant sets up an 
estate in fee in Willis in the premises, to de- 
feat a recovery by the plaintiff in this action, 
and if he has any interest therein upon the 
evidence, it is derived from Shiel by means 
of the sheriff's sale and deed. The plaintiff 
claims under Shiel also, by a conveyance sub- 
sequent to that of the sheriff. Neither is 
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therefore at litierty to deny Sliiel's title at 
the time of the sheriff's sale. In Gaines v. 
New Orleans, 6 Wall. [73 U. S.] 715, the su- 
preme court says: "The defendants, equally 
with the complainant, claim title from the 
same common source. This is clear from the 
pleadings and the proof. If, therefore, botli 
paities claim title from the same person, nei- 
ther is at liberty to deay that such pei*son had 
title." 

This rule is also maintained in Eagle Wool- 
en Mills Co. V. Monteith, 2 Or. 282; Brown v. 
Brown, 45 Mo. 414; FellOAVs v Wise, 49 Mo. 
352; Butcher v. Bogers, GO Mo. 140; Ames v. 
Beckley, 48 Vt 395; 2 Greenl. Ev. § 397. 
Greenleaf, supra, says: "Where both parties 
claim under the same third person, it is suffi- 
cient to prove the derivation of title from 
him, without proving his title." 

The plaintiff, therefore, in effect admits 
that at the date of the shei-ifE's sale Shiel had 
a good title to the premises, which passed 
to the purchaser, unless the sale was void. 
But the plaintiff contends that this sale was 
void and inoperative because the court in 
Hughes V. Shiel did not acquire jurisdiction 
of either the person of the defendant or his 
property. 

In that action service of the summons was 
ordered to be made by publication for six 
consecutive weeks in a weekly newspaper, 
upon the affidavit of Hughes to the effect that 
Shiel was then a non-resident of the state but 
had property therein; and upon the same 
day and upon a like affidavit a writ of at- 
tachment was issued against the property of 
Shiel in Marion county. The summons was 
published in the paper directed, six times, 
between January 24 and February 28, 1873, 
both days inclusive; and on January 23, 1873, 
the sheriff returned the attachment, indorsed, 
that on January 21 he levied upon and at- 
tached the premises in controversy "by post- 
ing copies of the within writ, certified to by 
me, on said block 15, and also on the build- 
ing standing on the east half of lots 1 and 
2." 

Many objections are taken by the plaintiff 
to the regularity and effect of these proceed- 
ings by publication and attachment which it 
will not be necessary to consider. The ac- 
tion of Hughes V. Shiel was begun and ter- 
minated before the decision of Pennoyer v. 
Xeff, 95 U. S. 719. By the ruling in that 
case, the service of the summons by publica- 
tion, even if made as by the statute provided, 
did not give the court jurisdiction of the per- 
son of Shiel, and the judgment in the action, 
so far as it depends upon such sei-vice, is a 
nullity. The doctrine of the case is suc- 
cinctly stated in the second syllabus: "A 
personal judgment is without any validity if 
it be rendered by a state court in an action 
upon a money-demand against a non-resident 
of the state who was served by a publica- 
tion of summons, but upon whom no per- 
sonal service of process within the state was 
made and who did not appear; and no title 



to property passes by a sale under an execu- 
tion issued upon such judgment." 

In Hughes V. Shiel it was "adjudged" that 
the plaintiff "recover judgment against the 
defendant," and not some certain sum or 
thing of or from him. But taking this for a 
judgment rather than for an order for one, 
it is in form only a personal judgment given 
without seiTice upon the defendant or his 
personal appearance, and is therefore so far 
a nullity. 

But conceding this point, the defendant con- 
tends that the court acquired jurisdiction of 
the premises by means of the levy thereon 
of the attachment, and that the judgment, 
though personal in form, is sufficient to sup- 
port the execution as to the sale of the prop- 
erty attached, citing Cooper v. Reynolds, 10 
Wall. [77 U. S.] 315, in which it was held that 
a proceeding may be maintained by the at- 
tachment of an absent defendant's property 
to enforce the collection of a debt due by 
him, and that in such case where there is a 
valid writ and levy, a judgment of the court, 
an order of sale and a sale and sheriff's 
deed, the proceeding cannot be held void 
Avhen questioned collaterally. Ti-ied by this 
rule, if there was a valid levy in Hughes v. 
Shiel, so as to give the court jurisdiction, 
the subsequent proceedings, in my judgment, 
were sufficient. For although the judgment 
was personal in form* and did not limit the 
relief to be obtained thereon to the sale of. 
the propertj' attached, yet such was the only 
use made of it. And although it is true that 
it did not directly authorize the sale of the 
premises to satisfy the sum found due 
Hughes, and that instead of a venditioni ex- 
ponas or order of sale issuing to enforce the 
judgment by the sale of the property attach- 
ed, an execution was Issued against the prop- 
erty of the defendant generallj', as upon a 
personal judgment for money, yet only the 
property actually attached was sold thereon; 
and notwithstanding the return of the shei-- 
iff shows that he levied the execution upon 
the property sold as if the same was not at- 
tached, yet that was mei-ely an unauthorized 
and useless act, because the law provides 
that an execution against property, as to 
such as is already attached, is to be executed 
without any further levy or seizure, by sim- 
ply selling the same (Civ. Code Or. § 280, 
subd. 2), which practically makes an execu- 
tion in such case merely a venditioni exponas 
—an order of sale. 

But was there a valid service or levy of 
the attachment upon these premises? In 
the case of real property the law provides 
that a writ of attachment shall be executed 
"by leaving with the occupant thereof, or if 
there be no occupant, in a conspicuous place 
thereon, a copy of the writ, certified by the 
sheriff." Civ. Code Or. § 147, subd. 1. 

In Settlemier v. Sullivan, 97 U. S. 444, it 
was held that under subdivision 5, § 54, Civ. 
Code Or., which requires a summons to be 
served upon "the defendant personally, or if 
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lie be not found," then upon some member 
of the family of a certain age, at liis usual 
place of abode, a valid substituted sei-vice 
could not be made unless the officer, using at 
least ordinary diligence, is unable to find the 
defendant in the county, and that fact must 
iiffirmatively appear from bis return. Says 
Mr. Justice Field, who delivered the opin- 
ion of the court: "If it be admitted that 
substituted seiTiee of this kind upon soaio 
other member of the family is sufficient to 
give the court jurisdiction to render a per- 
sonal judgment against its head, binding him 
to the payment of money or damages, it can 
only be where the condition upon which such 
service is permissible is shown to exist. The 
inability of the officer to find the defendant 
was not a fact to be inferred, but a fact to 
be affirmatively stated in the return." 

In TruUinger v. Todd, 5 Or. 39, the court 
held a judgment entered in vacation void, for 
want of due service, where there was a re- 
turn of substituted service of the summons, 
without an affirmative statement that the 
<lefendant could not be found, saying: "The 
statute * * * evidently implies that when 
41 summons is placed in the hands of an offi- 
cer for service, that he will use ordinary dili- 
gence, at least, to find the party against 
whom the summons is issued, in order that 
he may make personal service upon him; 
but after using ordinary diligence, if he 
should fail to find such party, constinictive 
service may be made; and when such serv- 
ice is made, the certificate should contain the 
fact that the party could not be found." 

Xow, the analogy between these cases and 
the one at bar is complete. The service of 
An attachment, in case of real property, is 
required to be made by leaving a copy of 
the writ, "with the occupant thereof," but 
■"if there be no occupant," then, and in that 
case only, by leaving such copy "in a con- 
spicuous place thereon." The law is framed 
upon the reasonable assumption that the oe- 
-cupant represents the absent ownei*, and 
therefore It requires the service to be made 
upon him; and no substituted service, by 
leaving a copy of the writ on the premises, 
is permissible xmless there is no one in the 
•occupation of the premises upon whom serv- 
ice can be made, and that fact must appear 
from the return, or else the service upon its 
face is unauthorized and invalid. 

The Civ. Code Or. § 160, provides that 
^vheu the writ of attachment shall be fully 
executed or discharged, "the sheriff shall re- 
-turn the same with his proceedings indorsed 
thereon." 

The return must state what was done, and 
the presumption that an officer has done his 
•duty is not sufficient to supply a material 
fact or circumstance which does not appear 
in his return. For the law having made 
■"it his duty to indorse his proceedings under 



the writ, thereon, the presumption that he 
did his duty applies as well to the making of 
the return as the service of the writ, and 
therefore there is no room to presume that 
he did his duty in making the service more 
fully or otherwise than he has stated in his 
return. 

In Hughes v. Shiel the attachment was 
not alone a collateral proceeding to obtain a 
lien upon property as a security for the judg- 
ment which might be obtained therein, but it 
was also the very process upon the due serv- 
ice of which depended the jurisdiction of the 
court. In Cooper v. Reynolds, 10 Wall. [77 
U. S.] 319, air. Justice Miller says: "Now, 
in this class of cases, on what does the ju- 
risdiction of the court depend? It seems to 
us that the seizmre of the property, or that 
which, in this case, is the same in effect, the 
levy of the writ of attachraent on it, is the 
one essential requisite to jurisdiction, as it 
unquestionably is in proceedings purely in 
rem. Without this the court can proceed no 
further; with it the court can proceed to 
subject that property to the demand of the 
plaintiff. If the writ of attachment is the 
lawful writ of the court, issued in proper 
form under the seal of the court, and if it is 
by the proper officer levied upon property 
liable to attachment, when such a writ is re- 
tui'ned into court, the power of the court 
over the res is established." 

Neither does it appear from the return 
that the copy left upon the premises was 
posted in a conspicuous place. As to the 
east half of lots 1 and 2 the i*eturn states 
that the copy was posted "on the building" 
thereon, but whether on the front or back, 
or the upper or lower story, or whether ei- 
ther was "a conspicuous place" on the prem- 
ises does not appear, while as to block 15, it 
simply states that the copy was posted "on ' 
said block." 

But it is not necessary to consider the 
effect of this omission. The return is radi- 
cally defective because it does not appear 
therefrom that the premises were unoccupied 
at the time of this alleged service by leaving 
a copy of the writ upon the premises, and 
unless they were the sheriff had no authority 
to make such service. The writ of attach- 
ment being the only process by which the 
court could acquire jurisdiction, and there 
being no valid service of the same It follows 
necessarily that Its judgment was a nullity 
and the sale upon the execution thereon is 
void. There must be a finding that the 
plaintiff is the owner of the premises and en- 
titled to the possession of the same with 
nominal damages for the detention. 
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Case -No. 9,531. 

MICKUM V. PAUL. 

MICKUM V. EDBS. 

[2 Cranch, G. C. 5G8.] i 

Circuit Court, District of Columbia. May Term, 
1825. 

Justice op Peace — Jukisdiction — Capias — ^Tres- 
pass— Proper Remedy. 

A justice of the peace has jurisdiction in a 
case of a small debt, and his judgment is not 
absolutely void; and the officer who serves a 
ca. sa. upon that judgment is not a trespasser; 
although the plaintiff's proper remedy was upon 
the defendant's administration-bond, the penal- 
ty of which was $500, and so beyond the juris- 
diction of the justices. 

Trespass and false imprisonment. 

William Mickum was a constable, and S. 
Mickum was his surety in his official bond. 
W. Mickum, the constable, had received 
money for Charles Paul, and had failed to 
pay it oyer. Paul, supposing S. Mickum to 
be liable to him for the money received by 
^''illiam Mickum, the constable, brought suit 
in his own name against S. Mickum, before 
a justice of the peace. S. Mickum appeared 
before the justice and denied his jurisdiction, 
contending that if liable for the money re- 
ceived by William Mickum, it was only upon 
the bond, the penalty of which was §500, 
and upon which no suit could be brought be- 
fore the justice. But the justice overruled 
the objection to his jurisdiction, and rendered 
judgment against S. Mickum for $2.50, upon 
which Paul issued a ca. sa. which was serv- 
ed by [John] Edds, who "was a constable, 
and who arrested and imprisoned the defend- 
ant, S. Mickum; for which arrest and Im- 
prisonment, this action of trespass is now 
brought. 

J. Dunlop, for plaintiff, contended that 
the justice had no jurisdiction in the case; 
and that, therefore, both the constable 
who served, and the party who procured the 
ca. sa. wei'e guilty of trespass and false im- 
prisonment. S. Mickum could be made liable 
only by a suit upon the bond, of which the 
justice clearly had no jurisdiction. 

C. Cos, for defendant Edds, the constable, 
prayed the court to instruct the jury, that the 
constable was justified by the ca. sa. The 
suit before the justice was not upon the bond, 
for then the suit would have been in the name 
of the United States^ the obligee. But it 
wag a simple action of debt by Charles Paul 
against S. Mickum. The justice might have 
been mistaken as to the liability of S. Mickum 
for the money received by William Mickum; 
but that was only an error of judgment, upon 
which the defendant might have appealed, 
if the judgment had been for more than five 
dollars. So, if the justice admitted improper 
evidence, it would be matter for appeal, but 
would not deprive him of jurisdiction. 

J. Dunlop, contri. The averment in the 



1 [Reported by Hon. William Cranch, Chief 
Judge,] 



warrant, that it was for debt, within the ju- 
risdiction of the justice, did not give him 
jurisdiction. The question depends upon the 
nature of the case; as if, upon a wan-ant for 
debt, he should give judgment for a trespass. 
Yates V. Lansing, 5 Johns. 282; Esp. N, P. 
(Am. Ed.) 195; Ritchie v. Stone [Case No. 
11,864], in this court, at October term, 1821; 
Wells V. Hubbard [Id. 1T,397], at April term, 
1822; Brown v. Compton, 8 Term R. 424; 1 
Salk. 273, pi. 5; Orby v. Hales, 1 Ld. Raym. 
3; Crump v. Halford, 4 Mod. 353; The Mar- 
.shalsea, 10 Coke, 7G (a); Nichols v. Walker, 
Oro. Car. 395; Hill v- Eateman, 2 Strange, 
7X0; Shergold v. HoUoway, Id. 1002; Smith 
v. Bouchier, Id. 093; Perkin v. Proctor, 2 
Wils. 385. 

P. Dunlop, in reply, cited Selw. N. P. 923, 
and the case of Shergold v. Holloway, 2 
Strange, 1002. 

THE COURT (nem. con.) was of opinion 
that inasmuch as the warrant in this case 
was for a debt under five dollars, and the jus- 
tice professed to act in a case of debt within 
his jurisdiction, his having received the bond 
in evidence did not deprive him of jurisdic- 
tion in the case. Paul claimed of S. Mickum 
two and one half dollars as a debt; for this 
the justice issued his warrant. The ques- 
tion, whether !Mickum was indebted to Paul 
in that sum, was a question within the juris- 
diction of the justice. It might have been 
supported by proper evidence; and the admis- 
sion of improper evidence could only be 
ground of reversal upon appeal, if an appeal 
were given, but did not oust the justice of his 
jurisdiction. 



Case No. 9,53S. 

The MIDAS. 

[6 Ben. 173.] i 

District Court, B. D. New York. July, 1872. 

Collision — Vessel at Axon ou— Ice — Foul An- 
chor. 
The brig N., whiie lying at anchor in the port 
of New York, was run into by the bark M., 
which drifted down upon her with the tide in 
the night. The defence set up by the bark was, 
that she was forced from her own anchor by 
an irresistible field of ice brought down on her 
by the tide. As to the presence of any such field 
of ice, there was a conflict of evidence; but the 
evidence showed that the port anchor of the bark 
had no stock, and that the chain of the starboard 
anchor was fouled when it was got up on the 
morning after the collision. Held, that, on the 
evidence, the bark had failed to show that the 
drifting was an inevitable accident 

In admiralty. 

J. K. Hill, for Ubellant 

Beebe, Donohue &, Cooke, for claimant. 

BENEDICT, District Judge, This is an ac- 
tion to recover of the bark Midas the damages 
caused by that vessel drifting afoul of the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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trig Xaiiier, at uigM, while tiie latter lay at 
anchor in this harhot. The defence is that the 
Midas was carried from her moorings by a 
lai'ge field of ice, which cansed her to drag her 
anchor. The presence of any such field of ice, 
as is sworn to by the claimant's witnesses, or 
of any ice that should cause a vessel to break 
away, is wholly denied by several witnesses. 
The occurrence, as desa-ibed by the claim- 
ant's witnesses, appears to my mind some- 
what improbable, but, of course, not impossi- 
ble. The driftmg of the vessel may, however, 
be accounted for by the fact that the chain of 
the bark had become wound around the stock 
and fluke of her anchor, so as to render it un- 
able to bite the ground sufficiently to hold her, 
when the tide ran ebb. It is proved, and not 
disputed, that her starboard anchor was found 
in this condition when it came up next morn- 
ing, and that this would account for her drag- 
ging, and it is also proved and not disputed 
that her port anchor had no stock at all, ana 
was not therefore an anchor calculated to hold 
when dropped. In the presence of such 
proofs, as to the condition of the groimd 
tackle of the bark, and of the evidence in 
the case casting doubt upon the statement 
that a large field of ice caused the bark to 
drift, I must hold that the bark has failed to 
show that the accident was caused by the 
overwhelming power of ice, which could not 
be successfully resisted. 

There will accordingly be a decree for the 
libellant, with an order of reference to ascer- 
tain the amount. 
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Case 3Sro. 9,533. 

The MIDDLESEX. 
[Bran. Col. Cas. 605; i 21 Law Rep. 14.] 
Circuit Court, D. Massachusetts. 1857. 

Carriers— Delivery on Wharf— tfsAGE as to 
Delivery. 

1. To constitute a good delivery of goods from 
a ship upon a wharf, there must be a reasonable 
notice to the consignee that the goods will he 
so unladen; a knowledge casually acquired by 
the consignee that the vessel has arrived and will 
discharge at a certain wharf will not dispense 
with such notice. 

[Cited in Mordecai v. Lindsay, 5 Wall. (72 TT. 
S.') 495; One Thousand. Tavo Hundred and 
Sixty-Five Pipes, etc.. Case No. 10,536: The 
Boskenna Bay, 40 Fed. 93; Constable v. 
National Steamship Co., 154 U. S. 51, 14 
Sup. Ct..a076.] 

2, A usage for wharfingers to act as agents in 
accepting, in behalf of consignees, goods arriv- 
ing at their several wharves, would not be valid. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 
In admiralty. 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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(Case No. 9,583) MIDDLESEX 

J. p. Healey, for libelants, 
R. H. Dana, Jr., and H. A. Scudder, con- 
tra. 

CURTIS, Circuit Justice. This is a libel 
founded on a bill of lading in the usual form, 
signed by the master of the ship Middlesex 
at New Orleans on the 19th day of March, 
1855, agreeing to deliver sixty barrels of 
lard at the port of Boston unto the libelants 
or their assigns, dangers of navigation only 
excepted. The ship arrived in the port of 
Boston on Saturday, the 21st day of April, 
1855, and commenced discharging cargo on 
Tuesday, the 24th. On Thursday, about five 
o'clock p. m., a small part of the libelants' 
merchandise was discharged; and in the 
course of Friday, before half past two 
o'clock, thirty-one barrels thereof had been 
landed en the wharf. They came out pro- 
miscuously with other merchandise, and 
were so stowed on the wharf. It does not 
appear that at any time any considerable 
quantity was accessible, so that it could 
have been taken away by the libelants. No 
notice of the arrival of the vessel, and that 
her cargo was about to be discharged, was 
given by the master to the libelants. But 
Wilde, a clerk of the libelants, without any 
direction to that effect from his employers, 
went to the vessel, on Wednesday or Thurs- 
day, and inquired of the mate j"f the mer- 
chandise was ready for delivei-y; he replied, 
it was not, and he could not tell when it 
would be. He then asked the mate if he 
would notify the libelants when the mer- 
chandise should be ready, and the mate said 
he would. He thereupon gave the mate the 
libelants' business card, and asked him if he 
knew where the libelants' place of business 
was; the mate took the card, and said he did, 
or ought to, for he was a "North End boy." 
The fact that the vessel was at Batteiy wharf, 
and the result of this interview with the mate, 
was made known to the libelants by Wilde on 
the day when it occurred. The mate denies 
that he made an absolute promise to give no- 
tice; but I do not deem this material, be- 
cause the libelants were informed that he did. 
So much of this merchandise as had been 
landed on Friday was destroyed by an ac- 
cidental fire which broke out on the wharf 
about half past two o'clock on that day. 

Upon this state of facts I do not think the 
notice of readiness to defiver, required by 
law, was given. When the master, or the 
owners, or consignees of the vessel give no- 
tice to consignees of cargo that the vessel is 
about to discharge at a particular wharf, it is 
deemed equivalent to a declaration by him 
or tliem that the master will be in readiness 
to deliver the cargo there at some proper time, 
as soon as, by the use of due diligence, he 
can get it out of the vessel in a state to be 
delivered. But mere knowledge that the ves- 
sel has arrived, and is discharging at a par- 
ticular wharf, gained in some casual manner 
by tlie consignee, without any act on the part 
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of the master to indicate a readiness to deliv- 
er, is not within the usage, which is for the 
master, or some agent for the vessel, to give 
notice to the consignees. And I do not think 
such casual knowledge is sufficient to impose 
on the consignee the duty of attending to the 
discharge of the vessel, and being in readiness 
to receive his goods as soon as they are ready 
for delivery. I think a consignee of cargo 
may well say: "I knew it was usual for some 
agent of the vessel to give express notice to 
consignees. No such notice was given. I In- 
ferred that for some cause the master would 
not be ready within a reasonable time to de- 
liver my cargo, and I consequently made no 
preparation to receive it" It must be remem- 
bered that it is not knowledge of the arrival 
of the vessel and that she is discharging, but 
notice of the readiness of the master to deliv- 
er, which is the operative fact And to con- 
vey this notice the master, or some one acting 
for the vessel, should give such notice, or some 
notice, which by custom is equivalent to it 
In this case the libelants, at the same time 
when they were informed by their clerk, 
that the vessel was discharging at Battery 
wharf, were also informed that the mate 
could not teU when their merchandise would 
be ready for delivery, and had engaged to give 
them notice when it should be ready. I do 
not think the mate had authority to bind the 
vessel by this engagement But I consider 
that these circumstances are material when 
coupled with the want of notice by any one 
representing the vessel; and that the libelants 
were not bound to make preparations to re- 
ceive theu" consignment until they had some 
further notice. 

But there is another ground on which, in 
my opinion, this case must be decided in fa- 
vor of the libelants. Their consignment was 
but a vex*y small part of the entire cargo of 
the vessel. The part of it which was landed 
was stowed on the wharf promiscuously with 
the residue of the cargo. I do not think the 
consignee of a parcel of merchandise is requir- 
ed to overhaul the residue of the cargo on the 
wharf to find his goods. For the convenience 
of the vessel a particular consignment may be 
stowed in any proper place in the vessel, and 
even mingled with goods belonging to others, 
and it must come out as it is reached in the 
process of unlading. But each consignee has 
a right to have his goods delivered to him sep- 
arated from all others; and the duty of sep- 
arating them from all others is part of the 
duty of delivery. No doubt there must be, as 
In practice I believe there is, a reasonable co- 
operation between the master and the con- 
signees of cargo in the process of ddivering it, 
and especially in cases of general ships, of 
large tonnage, such as are now employed. 
The consignee cannot justly expect, and can- 
not lawfully require, that upon a crowded j 



whai'f, where a large cargo is being delivered 
to numerous owners, each consignment should 
be set apart by itself, and so placed as to be 
most easily accessible. That should be done 
which may be done reasonably and is usually 
done in similar circumstances. But there is 
no evidence in this case to show, and it is not 
to be presumed that all that is usually done 
by the master in a case like this, is to pile 
thirty-sis barrels belonging to a particuLir 
consignee promiscuously with other cargo dis- 
charged on four different days. I cannot say 
that when so placed, the libelants' goods were 
ready for delivery, and therefore I hold that 
their contract for delivery had not been per- 
formed when the fire took place. 

It was urged in the case, that, as it appears 
to be the usage for consignees to pay wharf- 
age on their goods, the wharfinger is the agent 
of the consignees to accept a delivery of the 
goods, and consequently, as soon as landed on 
wharf, the goods are delivered to the con- 
signee. I suppose the usage mentioned is for 
consignees who accept goods to pay their 
wharfage, and for consignees who do not ac- 
cept goods not to pay it I do not believe 
there is any usage which makes whai-fingers 
the agents of the consignees to accept con- 
signments for them; and if such a usage were 
proved, I could not admit that it was a rea- 
sonable or lawful usage. It would be inconsist- 
ent with the nature of the employment, and 
would lead to too much confusion of rights to 
be tolerated. The acceptance of the goods 
by the consignee, independent of any usage, 
may be sufficient to raise an implied promise 
to pay their wharfage; and the usage spoken 
of is probably nothing more than a practical 
conformity to those rights and duties of the 
parties which grow out of the rules of law. 
That in niy opinion, landing is not delivery, 
I have already stated in the Case of the Sal- 
mon Falls Company. 

It was also insisted that the consignees 
could not maintain a libel founded on the bill 
of lading alone, without some further evi- 
dence of their ownership of the goods. I con- 
sider this question to have been settled in' 
the ease of Lawrence v. Minturn, 17 How. [58 
U. S.] 100. The same was held at common 
law in Tronson v. Dent 8 Moore, P. C. 419. 
The decree of the district court must be af- 
firmed, with six per cent damages and costs. 

Delivery on the wharf of goods from a ship 
is sufficient if notice thereof be duly given to the 
consignee, and consignments are properly sep- 
arated so as to be convenientlv ooen to inspec- 
tion. See The Eddy, 5 Wall. [72 U. S.] 459, 
citing above case. 
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Case ITo. 9,534- 

MIDDLETON v. SINCLAIR. 

[5 Craneh. 0. 0. 409.] i 

Circuit Court, District of Columbia, March 
Term, 1838. 

Deeds — Acknowledgment — Fhaudulest Con- 

vsyance— coxtixuixg iit possession— evi- 

DEXCE— "Variance in Uescuiptions. 

1. In 1823, the commissioner of the public 
buildings in Washington had authority <to take 
the acknowledgment of deeds of land in Wash- 
ington county. 

2. A purchaser under an execution against the 
grantor has a right to show the deed to be fraud- 
ulent as to the creditor under whose execution he 
purchased. Although there is a variance, m 
some respects, in the description of the land in 
the two deeds, they may be given in evidence 
to the jury, who may decide the question of 
identity. 

3. A conveyance to his son, by a father, of all 
his estate and effects, while indebted, and con- 
tinuing in possession after the conveyance, is 
evidence of intent to hinder, delay, and defraud 
his creditors. 

[Cited in Merriman v. Hyde, 9 Neb, 119, 2 
N. W. 218.] 

Ejectment for land in the county of Wash- 
ington, D. C. The plaintifE [Middleton's les- 
see] offered in evidence a deed from Small- 
wood C. Middleton. to his son Samuel Middle- 
ton, under whom the lessors of the plaintiflC 
claimed title. This deed was dated February 
24th, 1823, and acknowledged before Mi-. El- 
i?ar, the commissioner of the public buildings, 
who succeeded to the office of superintendent, 
who succeeded to the office of the commission- 
ers appointed under the act of congress of the 
16th of July, 1790 (1 Stat, 130), who were sev- 
erally authorized to take such acknowledg- 
ments, by the Maryland act of 1791, e. 45, §§ 
7, 8, When the board of commissioners was 
dissolved by the act of congress of 1st of May, 
1802 (2 Stat 175), entitled "Au act to abolish 
the board of commissioners in the city of 
Washington, and for other purposes," the of- 
fice of superintendent was created, to whom 
was transferred ail the powers of the commis- 
sioners, and by the act of the 29th of April, 
1816, c. 150, §§ 2, 5 (3 Stat. 324), the office of 
superintendent was abolished and that of 
commissioner was established, to whom was 
transferred all the duties of the old board of 
commissioners, and of the superintendent. 

Mr, Morfit and Mr. Key, for defendant 
[Bezin Sinclair], objected to the admission of 
the deed in evidence, and contended that the 
commissioner for the public buildings had no 
authority to take the acknowledgment; that 
he succeeded only to the powers of the com- 
missioners as a board, and not to any powers 
given to the commissioners severally. The 
Maryland act of 1791, c. 45, § 8, says, "that 
acknowledgments of deeds" "made before and 
certified by either of the commissioners, shall 
be effectual." The act of congress of the 1st 
of May, 1802, § 2 (2 Stat. 175), says, "And the 



1 [Reported by Hon. William Oranch, Chief 
Judge.] 



said superintendent is hereby invested with 
all powers, and shall hereafter perform all 
duties which the said commissioners are 
now vested with, or are required to perform, 
by, or in virtue of any act of congress 
or any ■ act of the general assembly of 
Maryland, or any deed or deeds of trust from 
the original proprietors of the lots in the 
said city, or in any other manner whatso- 
ever." And by the second section of the act 
of congress of the 29th of April, 1816, e. 150 
(3 Stat 324), it is enacted that the commis- 
sioner of the public buildmgs "shall perform 
all the duties with which the said three com- 
missioners" (appointed under the act of 16th 
of July, 1790) "were charged;" and by the 5th 
section of the same act of 29th April, ISIG, 
it is enacted that the duties of the office of 
superintendent thereby abolished "shall be 
performed by the commissioner to be appoint- 
ed by virtue of this act." The commissioner, 
therefore, had only the powers given to the 
first commissioners as a board. 

THE COURT, however (THRUSTON, Cir- 
cuit Judge, absent), overruled the objection, 
and said that the, point was settled in the 
ease of Peltz v. Clarke [Case No. 10,914], in 
this court at May term, 1826, and they were 
not disposed to disturb that decision. 

Mr. Bradley, for plaintiff, then contended, 
that the defendant being neither a creditor of 
Smallwood C. Middleton, the grantor, nor a 
subsequent purchaser from him, was not com- 
petent to object to the validity of the deed 
as being fraudulent; for, if fraudulent, it is 
so only as to creditors and subsequent pur- 
chasers. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) overruled the objection; be- 
cause the defendant does not claim in the 
character of a subsequent purchaser; but 
claims under a judgment and execution in 
favor of a creditor who had furnished ma- 
terials for a building erected upon the land in 
dispute before the date of the deed; and if 
the deed was void as to that creditor the sale 
under the execution was valid, and the de- 
fendant, who claims under that sale has a 
good title. 

The defendant, in order to show his right as 
a creditor, or as claiming under a creditor, 
offered in evidence a judgment, fieri facias, 
and sale in 1827, in an action by King and 
Langley against the grantor, Smallwood C. 
Middleton, and that the cause of action orig- 
inated before the date of the deed. That the 
land was sold under the fieri facias to one C. 
King, who conveyed to a Mrs. Bryan, under 
whom the defendant claims title. The de- 
scription of the land in the deed from the 
marshal differs, in some respects, from that 
in the deed from S. C. Jliddleton to his son 
in 1823; the beginning, however, is the same. 

Mr. Bradley objected to that evidence on 
account of this difference in the description of 
the land. 

But THE COURT (nem, con,) permitted the 
evidence to go to the jury. 
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ilr. Key, for defendant, then, prayed the 
court to instruct the jury, that if they should 
believe from the evidence that the said S. G. 
iliddleton at the date of the said deed to Ms 
son was indebted to the said King and Lang- 
ley, and that after the said deed he continued 
in possession of all the property mentioned 
in the said deed until the said sale under the 
said execution of King and Langley, and the 
said purchase by Mrs. Bryan as aforesaid, 
and that he had no other property; then such 
indebtedness, and such continuing in posses- 
sion, is evidence of the said deed's being made 
by the said S. C. Middleton to his son, with 
intent to hinder, delay, and defraud his cred- 
itors; and that upon the said evidence of 
such intent, if believed by the jury, the plain- 
tiff is not entitled to recover in this action. 

And THE COURT (nem. con.) so instructed 
them; and also at the prayer of Mr. Bradley, 
for plaintiff, further instructed them, that if 
from the evidence they should be of opinion 
that the said deed was made bona fide, and 
without any intent to defeat or defraud the 
creditors of the said S. 0. Middleton, and for 
a valuable consideration; and the said Samuel 
iliddleton (the son) was jointly in possession 
of the said land, with the said Smallwood C. 
Middleton after the making of the said deed, 
then the plaintiffs are entitled to recover. 

Verdict for the defendant. 
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MIDDLETON, The HENRY. See Case No. 6.- 
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Case No. 9,535. 

MIDDLETOWN TOOL CO. v. FITCH. 

[Nowhere reported; opinion not now accessi- 
ble.] 

Case M"o. 9,636. 

MIDDLETOWN TOOL CO. v. JUDD et al. 

[3 Fish. Pat. Cas. 141.] i 

Circuit Court, D. Connecticut. Feb., 1867. 

Patents — Reissue — Vakiance — New Article — 
Combination — Defect — How Occukring — 
State of Art— TJtilitt— Assignment — Prima 
Pacie Title. 

1. The recital, in a reissue, of a prior assign- 
ment, and the action of the commissioner in 
granting the patent to the assignees, make a 
prima facie case of title. 

2. The only mode of impeaching the reissue 
upon the ground that it is for a different inven- 
tion from the original, where there is no allega- 
tion or proof of fraud, is by showing, upon the 
face of the instrument, that one is so different 
from and repugnant to the other that the court 
can see that tlie invention described in the origi- 
nal is another and different one from that set 
forth in the reissue. 

[Cited in Andrews v. Wright, Case No. 382.] 

1 [Reported by Saimiel S. Fisher, Esq., and 
here reprinted by permission.] 
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^ 3. The claim in the original was for a new ar- 
ticle of manufacture; in the reissue, it was for 
a combination and arrangement of the parts. 
The former claim was unfortunate, as changes 
could be made to evade the patent, while re- 
taining the principle of the invention. The de- 
fect was curable by reissue. 

4. Whether the defect occurred through in- 
advertence or mistake, is a question for the 
commissioner to decide. 

5. Proof introduced to show the state of the 
art can have no effect on the case beyond the 
aid it may give the court in construing the pat- 
ent. It can not be permitted to defeat the suit 
by antedating the invention, when that issue 
is not raised by the pleadings. 

6. The very struggle of the parties in the 
j^r 1"^ complainant for the exclusive, and the 
defendant for the unrestrained right to manu- 
facture the patented article— is ample evidence 
that It IS of some utility. 

7. Whenever a change or device is new and 
accomplishes beneficial results, courts look with 
favor upon it. The iaw in such cases has no 
nice standard by which to gauge the degree of 
mental power or inventive genius brought into 
play in originating the new device. 

[Cited in Hoe v. Cottrell, 1 Fed. 603; Cellu- 
loid Manuf'g Co. v. Comstock & Cheney 

_ 8. Letters patent for an "improved self-mous- 
ing hook "granted to John R. Henshaw, Octo- 
ber 26, 18o8, and reissued February 6, 1866. are 
valid. . 

This was a bill in equity filed to restrain the 
defendants [Oliver Judd and others] from in- 
fringing letters patent [No. 21,879,] for an 
"improved self-mousing hook," granted to 
John R. Henshaw, October 26, 1858, assigned 
to complainants, and reissued to them Febi-u- 
ary 6, 1866 [No. 2,166]. The claim of the 
origmal patent was as follows: "An improved 
article of manufacture, a self-mousing hook, 
having a socket e, and ear f, and a horizontal 
spring k; the whole made as shown and de- 
scribed." The claim of the reissued patent 
was as foUows: "Locating the spring of a 
snap-hook, substantially as shown and de- 
scribed, so as to act upon points intermediate 
between the hinge and hook proper in com- 
bination with forming recesses for holding the 
spring, as set forth." 

Hubbard & McFarland, for complainants. 
Horace Cornwall, for defendants. 

SHIPMAN, District Judge. This suit is 
founded on a patent for an alleged improve- 
ment in self-mousing or snap-hooks. The orig- 
inal patent was granted to J. R. Henshaw, 
and bears date October 26, 1858. This was 
subsequently surrendered by, and reissued to, 
the present complainants. The reissue is 
dated February 6, 1866. The bill counts upon 
this reissue, and charges the respondents with 
infringing the right which it pui-ports to grant 
to the complainants. The usual relief of an 
injunction and account is prayed for. 

The answer admits the granting of the orig- 
inal patent to Henshaw, but qualifiedly denies 
that he was the original inventor, and that the 
same had not been in use before his applica- 
tion for letters patent. It denies that the 
complainants were the assignees of Henshaw 
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and therefore eatitled to a reissue. It denies 
that the surrender was made for the purpose 
of correcting any error or inadvertence, and 
avers that the same -was done for the purpose 
of enlarging the right of the complainants un- 
der the patent. It also denies that the reissue 
is for the same invention as the original. 

The answer then sets up two patents issued 
to Judd, one of the respondents, one dated 
August 25, 1863, the other December 13, ISGi, 
and avers that all the articles in question, 
the manufacture of which is charged by the 
hill as an infringement of the complainants' 
rights, have been made under and in conform- 
ity to these patents. There is also a general 
denial of infringement as charged in the bill. 

So far as the validity of the patent is ques- 
tioned on the gi-ound that it was reissued to 
the complainants, there is no real doubt in 
the case. The reissue counts upon a prior 
assignment of the original patent to the com- 
plainants, and this mates, with the act of 
the commissioner granting the reissue to them, 
a prima facie case on this point. 

There is no proof in the case tending to 
overcome this, and the court must therefoi-e 
presume that the reissue was properly granted 
to these complainants. The reissued patent 
is also prima facie evidence that it is for the 
same invention as the original, and as there 
is no allegation or proof of fraud, the only 
mode of impeaching the reissue on this ground 
is, by showing upon the. face of the instru- 
ments that one is so different from and re- 
pugnant to the other, that the courtj can see 
that the invention described in the reissue is 
another and different one than that set forth 
in the original. Upon a careful comparison of 
the tivo I find no such difference or repug- 
nance. The change in the last specification 
from the original is descriptive and formal 
rather than essential, so far as the scope of 
the invention is concerned. 

The claim in the original was for an im- 
proved article of manufacture, while in the 
reissue it is for a combination and arrange- 
ment of the parts. The elements of the com- 
bination, in connection with the arrangements 
in the reissue, are precisely the features 
which made the article new in the original. 
But claiming it as an article of manufacture 
was unfoiirunate, as changes could be made 
so as to evade the patent, though the princi- 
ple of the invention might be retained. Tliis 
was a curable defect, provided it occm'red 
through inadvertence and mistake, and wheth- 
er it did so occur was a question of fact for 
the commissioner to decide. The invention 
thus described in the reissued patent must be 
deemed to have been made as early as Octo- 
ber 26, 1858, the date of Henshaw's patent. 
Upon the recital in the reissue and the act of 
the commissioner granting the latter to these 
complainants, in the absence of any counter- 
vailing proofs they are to be deemed, m judg- 
ments of law, its rightful owners and entitled 
to whatever right it confers. 

As this invention, on the face of the papers, 



antedates those described in the patents set 
up by the respondents, and there being no 
proof of a prior invention of the kind by any 
one else, there can be no struggle between 
the parties here as to who was first in this 
field of discovei-y. The remaining inquiries 
are, is the improvement novel? is it useful? 
did Henshaw invent it? and have the respond- 
ents infringed? 

On the first three inquhles the patent itself 
is prima facie evidence in the affirmative, and 
one of the witnesses, well qualified to speak 
on the subject, testified that it was new. 
Thexe is no evidence to counteract this proof. 
Whatever was introduced to show the state 
of the art can have no effect on the case be- 
yond the aid it may give the court in con- 
struing the patent. It can not be permitted 
to defeat the suit by antedating the inven- 
tion, as that issue is not raised by the plead- 
ings. But in the judgment of the court no 
article or device presented by the evidence, 
or specimen of hooks introduced on the trial, 
antedates this invention. The truss hook with 
a spring enclosed in a tumbler, and the one 
with a spring in the socket, are both dif- 
ferently arranged. The spring are both be- 
hind the joint-pin, and are not held by recess- 
es sunk into the arm of the hook, and it will 
be seen when we come to the question of 
utility, that this difference, though apparently 
slight, is in reality not merely formal but 
substantial. I have no doubt on the ques- 
tion of novelty. On the proofs as they stand, 
the improvement must be declared new. Its 
utility is equally clear, at least in one aspect, 
and that is sufficient to support the patent 
on this point. The very struggle of the parties 
in this suit, the complainants for the exclusive* 
and the respondents for the unrestrained, 
right to manufacture this kind of hook is 
ample evidence that it is of some utility. I 
agree with the counsel for the respondents 
that the truss hooks, with springs in the rear 
of the joint pins, especially the one in a ver- 
tical tumbler, appear to be much more sub- 
stantial and perfect articles. But the demand 
for the patented article involved in this suit 
is evidence that it is preferred over the truss 
hooks. Doubtless, the reason is that they can 
be manufactured and sold at a cheaper rate. 
Cheapness generally commends an article to 
the American public. 

Did Henshaw invent the article in the sense 
of the patent law? The point on which this 
question is open to inquiry in this suit, is 
that which relates to the fact whetiier or not 
it required invention. In disposing of this 
branch of the case, it will be necessary to 
examine the specification and see what de- 
vice it covers. This can oe done by giving a 
construction to the claim, for it evidently 
aimed to state the invention in brief terms, 
though it must be confessed that it is done 
in an obscure way. It is often the misfortune 
of inventors to have their specifications drawn 
with very imperfect skill, but courts have long 
exercised great liberality in giving construe- 
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tion to these instruments. It may well be 
doubted whether their indulgence has not 
gone too far in this direction, and their ef- 
forts to save the rights of inventors in par- 
ticular eases been perverted into an assumed 
license to indulge in loose descriptions. The 
present specification requires the application 
of the liberal rules of construction in order 
to an intelligible understanding of the claim, 
and I see no reason why they should not be 
applied, especially in view of the settled prac- 
tice of the courts. The claim is: "What is 
claimed as the invention of the said Henshaw 
is, locating the spring of a snap hook, substan- 
tially as shown and desaibed, so as to act 
upon points intermediate between the hinge 
and hook proper, in combination with forming 
recesses for holding the spring, as set forth." 
Eead literally and apart n-om the body of the 
specification, this would be both unintelligible 
and obscure. The first part of the sentence 
refers to the arrangement of the spring. It 
is placed in front of the hinge pin instead 
of the rear. When so arranged, it is com- 
bined with the recesses for holding it, which 
are new. This is a new organization of the 
hook and spring, combined with a new ele- 
ment or device for holding the spring in place. 
The statement in the claim, that locating the 
spring in the manner described is combined 
with forming the recesses, is mere absurdity. 
But a glance at the specification and draw- 
ings shows at once what really was meant. 

It is urged that this ti-ansposition of the 
spring, in connection with the simple device 
of sockets for holding it in place so that it 
can perform the desired function, is a merely 
colorable change of the old snap hook, re- 
quiring no invention, and therefore not pat- 
entable. But the change effects palpable and 
useful results, else why is there a struggle for 
its use or application to articles of this char- 
acter? Whenever a change or device is new, 
and accomplishes beneficial results, courts 
look with favor upon it. The law, in such 
cases, has no nice standard by which to gauge 
the degree of mental power or inventive gen- 
ius brought into play in originating the new 
device. 

A lucky casual thought involving a com- 
paratively trifling change, often produces de- 
cided and useful results, and though it be the 
fruit of a very small amount of inventive 
skill, the patent law extends to it the same 
protection as if it had been brought forth after 
a lifetime devoted to the prof oundest thought 
and the most ingenious experiment to attain it. 
In the present case the degree of ingenuity 
employed in producing thia improvement was 
undoubtedly small but I have no doubt that 
it is entitled to the protection of the law. 
The remaining question is, whether the re- 
spondents have infringed. The hook which 
they manufacture has a spring, the main coU 
of which is so placed that the hinge pin pass- 
es through it, but though only part of the 
coil is thus brought in front of the hinge pin 
yet the bearing points or feet of the spring 



are so located as to act on points intermediate 
between the hinge and hook proper, in sub- 
stantially the same manner as the ends of 
the coil in Henshaw's invention. 

These feet are held in and by recesses or 
sockets in tiie same manner as in Henshaw's. 
In other words, the spring as located and op- 
erating in combination with the recesses, the 
respondents' hook, embody the whole of Hen- 
shaw's invention, and accomplish the same 
result in the same way. It may be an im- 
proved form of Henshaw's invention, and if 
so, the new part or improvement is patenta- 
ble; but this fact gives no right to use what 
was invented and patented! by another. 

A decree for an accoimt and injunction 
must, therefore, be entered against the re- 
spondents. The decree for an account may 
be entered at once, and the accounting should 
be proceeded with, without delay, -and com- 
pleted on or before the first day of the next 
regular term of this couii:, at which time a 
final decree and injunction will be entered. 



MIDLAND, The. See Cases Nos. 12,067 and 
12,068. 



Case No. 9,537. 

Ex parte MIFFLIN. 

[1 Pa. Law J. 146.] 

District Court, E. D. Pennsylvania. May 17, 
1^2. 

Aruest — Pkotection fhom — SoiTORS — Facts to 
Make Oct Case — How Proved, 

The protection from arrest given to suitors, 
extends to petitioners for the bankrupt act. The 
privilege is regarded liberally; but the facts nec- 
essary to make out a case for protection, must 
be proved otherwise than by the oath of the par- 
ty who claims it. 

Mifflin, a petitioner for the benefit, &c., 
had made an appointment to be at a commis- 
sioner's office, on a certain Monday at eleven 
o'clock a. m., on business connected with 
the petition. The appointment was proved 
by the commissioner. Not long after making 
this appointment with the commissioner, he 
promised one Freeman to call at his (Free- 
man's) store, on this same Monday, some 
time before eleven. The commissioner's of- 
fice was one square south of the court house 
(S. E. corner 6th and Chestnut sti-eets,) and 
Freeman's store two squares noxth of the 
court house. He did not call at Freeman's 
as he had promised to do, and on this same 
Monday, a few minutes before eleven, when 
close to the court house, and walking in a 
course which might have been to either Free- 
man's or the commissioner's, he was taken 
on a ca. sa. at Freeman's suit. He now ap- 
plied to be dischai-ged from arrest. Mifflin 
himself swore, that he left his residence, 
(some seven or eight squares from the com- 
missioner's office,) at about half past ten 
o'clock, a. m., and wishing to see his coun- 
sel, Mr. Ingraham, about his visit to the com- 
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raissioner, lie stopped at Mr. Ingraliam's of- 
fice, (wMch -was in course to tlie commis- 
sioner's,) but learning there tbat Mr. In- 
graUam had gone to court, he went first to 
the court house, and thence to the Athe- 
naeum, (ahout a square east of the court 
house,) to find Mr. T. Tvho had been there, 
and that returning from the Athenaeum, and 
on his way to the commissioner's, he was 
taken hy the sheriff. The -whole deviation 
was about two squares, or about 300 yards. 
It was alleged against the application, 1. 
That the deviation was extravagant; 2. That 
the process was finaL 

RANDALL, District Judge (declining to 
hear the argument on the other side,) said, 
that it was a simple question of intention. 
Was Mifllin intending to go to the commis- 
sioner's? The appointment had been duly 
proved. It was near to eleven o'clock, and 
Mifflin was just one square north of the 
commissioner's office, and in the course to 
it. The appointment with Freeman was not 
material. Mifflin might have designed to go 
there before going to the commissioner's, 
or afterwards; nor was it important that 
he had deviated a square or two in going to 
the commissioner's. This privilege of suitors 
was regarded liberally. In point of time a 
party had been allowed a delay of three or 
four days, when the business which protect- 
ed him called him away from his residence. 
No rule required a party to move to the spot 
in a straight line, and in the same line home 
again. It was important, however, that the 
appointment with the commissioner had 
been shown otherwise, than by Mifflin's oath, 
as the oath of a party, alone, would be in- 
sufficient There was nothing in the objec- 
tion that the process was final, as Freeman 
might issue an alias ca. sa. The petitioner 
was, accordingly, without hesitation, dis- 
charged from arrest 
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Case M"o. 9,538. 

In re MIGEL. 

[2 N. B. R. 481 (Quarto, 153).] i 

District Court, S. D. New York. March 23, 
1869. 

Bankruptcy— Arrest os State Process— Debt 

Fbaudulbntlt Contracted— Motion 

TO Vacate— Injunction. 

The bankrupt having been arrested by order 
of a state court at the suit of creditors whose 
debt appeared by the order to have been fraudu- 
lently contracted, applied to have said order of 
arrest vacated by the bankruptcy court, and the 
said creditors, who had subsequently proved the 
debt in bankruptcy, enjoined from further pro- 
ceedings thereon. Mdd, that such debt was one 
not dischargeable in bankruptcy, and the order 
of the state court could not be vacated or its pro- 

1 [Reprinted by permission.] 



ceedings set aside. But that the debt being 
provable in bankruptcy, proceedings of the cred- 
itors in their suit in the state court would be 
stayed until the determination of the bankruptcy 
court on the question of discharge. 
[Cited in Re Merchants' Ins. Co., Case No. 9,- 
441. Distinguished in Re Alsberg, Id. 261.] 
[Cited in brief in Ansonia Brass & Copper 
Co. V, New Lamp Chimney Co., 53 N. Y. 
124.] 

In bankruptcy. 

BLATCHFORD, District Judge. The bank- 
rupt's voluntary petition in bankruptcy was 
filed December 11th, 186T. He was adju- 
dicated a bankrupt on the 13th of December, 
1867. On tbe 17th of December, 1867, an or- 
der was made by one of the justices of the 
supreme court of the state of New York, in 
a suit commenced against the bankrupt on 
the 14th of December, 1867, by Leopold Wise 
and Morris Wise, reciting that it had been 
made to appear to the said justice by affi- 
davit that the plaintiffs in said suit had a 
sufficient cause of action against said bank- 
rupt on a money demand on contract, and 
that the debt was contracted by false and 
fraudulent representations of the bankrupt 
and requiring the sheriff of the city and 
county of New York forthwith to arrest the 
bankrupt and hold him to bail in the sum 
of three thousand dollars. The affidavit on 
which the order of arrest was made, shows 
a case of a debt created by the fraud of the 
bankrupt and such a debt as under section 
thirty-three of the act would not be dischar- 
ged by a discharge in bankruptcy. The bank- 
rupt now, on a petition setting forth that 
the affidavit on which the order of arrest 
was granted was wholly false, and that the 
creditors have proved their debt in the bank- 
ruptcy proceedings, and that he has been ar- 
rested under the order, and given bonds to 
abide the order of the state court, applies to 
this court to vacate the order of arrest and 
set aside the proceedings of the creditors, and 
enjoin them from further prosecuting their 
suit, and from proceeding further on the or- 
der of arrest. 

It is urged on the part of the bankrupt, 
first, that the creditors, by proving their 
debt, have, under section twenty-one of the 
act [of 1807 (14 Stat 526)] waived all right 
of action and suit against him; second, that 
this court must enquire into and determine, 
on this application, the question as to wheth- 
er the debt in question was, in fact, created 
by the fraud of the bankrupt 

First. It was held by this court in the 
Case of Rosenberg [Case No. 12,054], that 
so much of section twenty-one of the act as 
imposes a penalty for proving a debt, can- 
not be construed as applying to a debt which, 
by section thirty-three, is not dischargeable. 
This view was upheld by Mr. Justice Nel- 
son, in the circuit coiurt for this district in 
the Case of Robinson [Id, 11,939], where he 
holds that the thirty-third section must be 
regarded as taking a debt created by fraud 
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out of tlie operation of the first clause of tlie 
twenty-first section, that is, the clause im- 
posing, as a penalty for proving a deht, the 
destruction of all right of action and suit 
upon it. The proceedings in the supreme 
court in this case, so far as they have heen 
placed before this court, consisting of the 
order of arrest and the affidavit on which it 
was made, although such order was, as is 
the pi-actice, made- ex parte, must, for the 
purposes of this application, he considered 
as an adjudication by the state court that 
this debt was created by the fraud of the 
bankrupt. It was open to the bankrupt to 
show a different state of facts to the state 
coiu't.onamotion there to discharge the order 
of arrest. Instead of doing so, he comes into 
this court, on that state of facts, and claims 
the benefit of the last clause of section 
twenty-sis of the act, which provides that 
"no bankrupt shall be liable to arrest aur- 
ing the pendency of the proceedings in bank- 
x'uptcy, in any civil action, unless the same 
is founded on some debt or claim from which 
his discharge in bankruptcy would not re- 
lease him." As the order of axTest states, 
on its face, that it has been made to appear 
by affidavit, to the justice issuing it, that 
the debt was contracted by false and fraud- 
ulent representations of the bankrupt, the 
debt must be regarded as being taken out 
of the operation of the first clause of the 
twenty-first section. 

Second. The order of arrest must be re- 
garded, at least for the purposes of this ap- 
plication, as an adjudication by the state 
court between the parties to the suit in 
which the order is entitled; that the arrest 
was founded on a debt from which a dis- 
charge in bankruptcy would not release the 
bankrupt In re Robinson, before cited. In 
Re Kimball [Id. 7,768], it was held by this 
court that where it appears, by inspection 
of the proceedings in the state court in which 
the arrest was made, that the arrest was 
founded by the state court on a debt which 
appears, on the face of such proceedings, to 
be one created by the fraud of the bankrupt, 
this court will not enquire any further into 
the question of fraud or no fraud, on an ap- 
pUcation to dischai-ge from the arrest The 
decision of this court in that case was af- 
firmed by Mr. Justice Nelson, in the circuit 
court for this district, In re Kimball [Id. 
7,7G9], who says, in his opinion, that the 
question whether the federal court will, un- 
der the twenty-sixth section, discharge the 
bankrupt from arrest during the pendency 
of the bankruptcy proceedings, "must depend 
upon the case presented upon which the ar- 
rest was. made in the action in the state 
.court" In this case, therefore, this court 
cannot go behind the order of arrest, and the 
adjudication which is found on its face. 

It results that the order of arrest cannot 
be vacated, nor can the proceedings of the 
creditors in arresting tlie bankrupt be set 
aside. But as the debt sued on in the state 



court hy the creditors is a provable debt, the 
suit must be stayed until a determination 
is had as to the discharge, whether the debt 
be one that will be discharged or one that 
will not be discharged. In re Rosenberg, 
before cited. The further proceedings of 
the creditors in the suit, must, therefore, be 
stayed, in siccordance with the provision of 
section twenty-one, to await the determina- 
tion of this court in bankruptcy on the ques- 
tion of the discharge. 
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MILAN DISTILLING CO. v. TILLSON. 

[26 Int Rev. Ree. 5.] 

Circuit Court, N. D. Illinois. Jan. 3, 1880. 

Inters AL Revemui:— S.4LB op Leased Distillery 

FOB Taxes — Rights of PaROHASEB 

FKOM Lessor— Evidence. 

[One purchasing property which has been 
used as a distillery under a lease containing cove- 
nants that the premises should be subject to a 
lien for taxes and penalties, in accordance with 
Rev. St. § 3262, must be regarded as taking the 
same with notice of such use, and the property 
is therefore subject in his hands to the lien of 
any assessment which may subsequently be made 
against the lessee for such taxes or penalty. 
Such purchaser stands in the shoes of his gran- 
tor, and. through him, has the same right of ap- 
peal that the lessee would have, from the as- 
sessment Therefore, if he permits the premises 
to be sold without taking an appeal, he has no 
right on subsequently suing the collector for 
the value of the property, to introduce evidence 
that no tax or penalty was in fact due the gov- 
ernment at the time the assessment was made.] 

[This was an action at law by the Milan 
Distilling Company against John Tillson. to 
recover the value of certain distillery prop- 
erty sold by defendant, as collector of inter- 
nal revenue.] 

Beardsley, Wilkinson & Osborne, for plain- 
tiff. 

Joseph B. Leake, U. S. Atty., for defend- 
ant. 

BLODGETT, District Judge. This is an 
action on the case, brought by the plaintifE 
against the defendant, to recover the value 
of a distillery and appurtenances sold by the 
defendant under a distress warrant issued 
by him for the collection of a tax on spirits 
assessed against one George P. Freysinger; 
and the question raised is whether the plain- 
tiff shall be allowed to give proof showing, 
or tending to show, that no tax was in fact 
due from George P. Freysinger to the gov- 
ernment at the time the assessment was 
made. The admitted facts in the ease are 
that in the year 1869 Jacob Freysinger was 
the owner in fee of the property in question, 
and leased the same to George P. Freysinger, 
to be used as a distillery. At the same time 
he consented in writing that the premises 
should be used as a distillery, and that the 
taxes and penalties should be a first lien on 
the premises, in accordance with section 3262, 
tit. 34, Rev. St.; and George P. Freysinger 
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continued from the time of such lease up to 
the latter part of February, 1873, to occupy 
the premises, and carry on the business of 
a distiller thereon with the consent of Jacob 
Freysmger as aforesaid. In July, 1873, Jacob 
Freysinger having resumed possession, con- 
veyed the premises by deed, in fee, to the 
plaintiff, and the plaintiff took possession 
and carried on business as a distiller there- 
on tUl about January 24, 1876. On the 31st 
of December, 1875, the commissioner of in- 
ternal revenue made an assessment of 5226,- 
200 against George P. Freysinger, for taxes 
on spirits produced at the distillery mention- 
ed during the years 1869, 1870, 1871, 1872, 
and 1873, and not deposited in a bonded 
warehouse as reauired by law. This assess- 
ment was transmitted for collection to the 
defendant, who was then collector of internal 
revenue for the Fourth district of this state; 
and the defendant having duly demanded of 
George P. Freysinger the payment of the tax, 
and the same not having been paid, the de- 
fendant issued his distress wan-ant, and on 
the 24th of January, 1876, levied upon and 
took possession of the distillery premises 
and appurtenances, and afterwards sold and 
conveyed the same, by vii-tue of the said as- 
sessment, warrant, and levy. It is admitted 
that the assessment, warrant, levy and sale 
were in all respects regular in form. 

In order to sustain the issue on its part, 
and show that the property was wrongfully 
sold by the defendant, the plaintiff offers 
proof tending to show that no taxes were in 
fact due from George P. Freysinger to the 
government, for spirits produced at the dis- 
tillery mentioned, as stated in the assess- 
ment; to which proof the defendant objects, 
and insists that he is fully protected by the 
assessment, and that it cannot be collateral- 
ly attacked, or inquired into in this action. 
Tliere can be no doubt that if the assessment, 
levy, and sale had been made during the 
tenancy of George P. Freysinger, the assess- 
ment would have been an ample protection 
to the officer who was charged with its col- 
lection; but the plaintiff claims that, it hav- 
ing become seized of the property by 'deed 
after the tenancy terminated, this proof is 
admissible- I do not think the title relieved 
the property of the lien created upon it by 
the plaintiff's grantor. The plaintiff is, I 
think, so far in privity with the title as -to 
be bound by the acts of its grantor or his 
lessee. The facts showing that the premises 
had been, for seyeral years before the plain- 
tiff's acquirement of title, used as a distillery, 
the plaintiff must be charged with notice that 
they were, under the law (sections 3251, 3262), 
liable for all taxes and penalties incurred by 
Jacob Freysinger or George P. Freysinger, 
his tenant, in respect of spirits produced 
thereon. If the property in the hands of the 
plaintiff, as grantee of Jacob Freysinger, is 
subject to this tax, then the assessment must 
be as complete a shield to the collector as if 
the assessment had been made while Frey- 
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singer remained the owner. And if I am 
right in assuming that the property, after 
conveyance to the plaintiff, remained liable 
to an assessment for taxes and penalties in- 
curred under its former owner, then there 
is an end to the question, for the plaintiff 
has no better right to conti-adict the assess- 
ment than the Freysingers have. The plain- 
tiff took the property subject to the burdens 
which the plaintiff's grantor had put upon 
it.— that is, if the plaintiff was bound, as I 
think it was, to take notice of the uses to 
which the premises had been applied before 
it acquh:ed title. It is manifest that the only 
remedy George P. Freysinger and Jacob 
Freysinger, his landlord, could have had 
against his assessment, was by appeal; but 
it is urged that the plaintiff could not appeal, 
because the assessment was not against the 
plaintiff, but against George P. Freysinger, 
and therefore it is argued that this suit is 
the plaintiff's only remedy. I think, how- 
ever, that the plaintiff, or Jacob Freysinger, 
could have appealed, because the assessment 
was a lien on the property. Jacob Freysinger, 
as owner of the fee, stood, so far as this 
property is concerned, in the position of sure- 
ty for his tenant He had pledged this prop- 
erty to the government for the payment of 
all taxes and penalties incurred during the 
time his tenant carried on the business of 
distilling there, and, if an attempt was made 
to charge the property with such taxes and 
penalties, he would certainly have the right 
to be heard on appeal. If not, then such 
right could only be denied because he was 
concluded by the acts of his tenant, and had 
no right to a hearing before any tribimal, 
but must submit to whatever dilemma the 
property had been brought to by his tenant's 
act,— which would not help the plaintiff in 
this case. 

I am of opinion that the plaintiff is so far 
in privity with the acts of the Freysingers, 
in regard to the lien of this assessment, that 
it is bound to pursue all the remedies which 
the Freysingers would have been bound to 
pm-sue. The plaintiff stands in the tracks of 
the Freysingers. If Jacob Freysinger could 
appeal, the plaintiff, as his successor, could 
do so. Numerous authorities are cited in 
support of the defendant's position that the 
assessment is a complete protection to the 
defendant in this case. Those most direct- 
ly in point are Murray v. Hoboken Land 
Co., 18 How. [59 TJ. S.] 284, Nichols v. U. 
S., 7 "Wall. [74 U. S.] 122; and Erskine v. 
Hohenbaeh, 14 Wall. [81 IT. S.] 614. The 
last was a case from the Eastern district of 
Wisconsin, where the collector was sued in 
trespass for having levied upon the property 
of a manufacturer of tobacco for the collec- 
tion of an assessment regularly made; and 
the collector justified the seizure and sale 
under the assessment and his warrant for 
the sale of the property. Trial was had, 
and judgment rendered against the collector, 
the court allowing the plaintiff to go behind 
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the assessment, and show, as is here pro- 
posed, that nothing was actually due from 
the plaintiff on the assessment under which 
the collector acted. The ease went to the 
supreme court; and in the opinion reversing 
the judgment of the circuit court it is said: 
"The collector could not revise or refuse to 
enforce the assessment regularly made by 
the assessor in the exercise of the latter's 
jurisdiction. The duties of the collector, in 
the enforcement of the tax, were purely 
ministerial. The assessment, duly certified 
to him, was his authority to proceed, and, 
like an execution to a sheriff, regular on its 
face, issued by a tribunal having jurisdiction 
of the subject-matter, constituted his protec- 
tion. Whatever may have been the conflict 
at one time, in the adjudged cases, as to 
the extent of the protection afforded to min- 
isterial officei's acting in obedience to process 
of orders issued to them by tribunals or offi- 
cers invested by law with authority to pass 
upon and determine particular facts, and 
render judgment thereon, It Is well settled 
now that if an officer or tribunal possess ju- 
risdiction over the subject-matter upon which 
the judgment is passed, with power to issue 
an order or process for the enforcement of 
such judgment, and the order or process is- 
sued thereon to a ministerial officer is regu- 
lar on its face, showing no departure from 
the law or defect of jurisdiction over the 
person or property affected, then and in such 
case the order or process will give full and 
entire protection to the ministerial officer in 
its regular enforcement, in any prosecution 
which the party aggrieved thereby may in- 
stitute, against him, though serious errors 
may have been commited by the officer or tri- 
bunal in reaching the conclusion or judgment 
upon which the order or process is issued." 
So, too. In Clinkenheai-d v. U. S., 21 Wall. [88 
U. S.] 65, the court said: "It is undoubtedly 
true that the decisions of an assessor, or 
board of assessors, like those of all other 
administrative commissions, are of a quasi 
judicial character, and cannot be questioned 
collaterally when made within the scope of 
their jurisdiction. But if they assess per- 
sons, propeity, or operations not taxable, 
such assessment is illegal, and cannot form 
the basis of an action at law for the collec- 
tion of the tax. however efficacious it may 
be for the protection of ministerial officers 
charged with the duty of actual collection 
by virtue of a regular warrant or authority 
therefor." 

If the tax assessed against George P. Frey- 
slnger is not a lien upon the premises in 
question under the law, and the written con- 
sent of Jacob Freysinger, from whom the 
plaintiff derived title, then it is in the pow- 
er of any distiller, by the alienation of his 
distillery property, to deprive the govern- 
ment of its most efficient guaranty for the 
payment of the taxes and a due observance 
of the law. 
I am therefore of opinion that the plaintiff 
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took this property subject to any assessment 
to which George P. Freysinger was liable, 
in respect of spirits produced on the prem- 
ises during his tenancy, and that the plaintiff 
cannot In this action, be allowed to show 
that the taxes mentioned in the assessment 
were not in fact due, and thereby charge 
the defendant with a wrongful sale of the 
premises under the assessment and warrant; 
that the plaintiff's remedy against the as- 
sessment, if it was aggrieved thereby, was 
by an appeal, and payment of the money, 
and suit against the officer, in case the as- 
sessment was not remitted on appeal; in 
short, that the plaintiff's remedy was the 
same as that of Freysinger, and it was not 
authorized to lie by and allow its property 
to be sold under the assessment, and then 
sue the collector for the value of the prop- 
erty sold, and on the trial of such suit at- 
tack the assessment collaterally. The testi- 
mony offered is therefore excluded. 
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MILBOURNE et al. v. The DANIEL AU- 
GUSTA. 

VICKERS et al. v, SAjME. 

[3 Hughes (1880) 464.] i 

Circuit Court, D. Maryland. 

Maeitihie Liens— EStatdtout— Domestic Vessel 

— ^MATEniAIj AND SdPPF-IES. 

The work, material, and supplies are, and what 
are not, liens upon a domestic vessel under the 
law of Maryland and the decision of the United 
btates supreme court in the Lottawanna Case. 

[Appeal from the district court of the United 
States for the district of Maryland. 

[These were libels by Charles D. Mllbourne 
and William McGee against the schooner 
Daniel Augusta, and by William H. Vickers 
and William J. Carrol against the same, for 
supplies furnished the respondent.] 

BOND, Circuit Judge. These are two libels, 
ffied by citizens of Maryland, to enforce a 
statutory lien, given by section 44 of article 
61 of the Maryland Code of Public JLaws, 
against a domestic vessel in a home port. 
The section is as follows: "All boats or ves- 
sels of any kind whatsoever used or intended 
to be used on the waters of the Chesapeake 
Bay and its tributaries, the Chesapeake and 
Ohio canal, and other waters of this state as 
carriers of freight or passengers, and all other 
boats or vessels belonging in 'this state, shall 
be subject to a lien and bound for the pay- 
ment thereof as preferred debt for all debts 
due to boatbuilders, mechanics, merchants, 
farmers, or other persons, from the ownei-s, 
masters or captains, or other agents of such 
boats or vessels for materials furnished or 
work done In the building, repairing, or equip- 
ping the same." 



1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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The first libel claims to have a lien under 
this section of the Code for repairing and fur- 
nishing the materials to repair a new topsail, 
mainsail, foresail, and jib, and for a lai-ge 
amount of rope and tackle furnished for the 
schooner's use and repair. The requirements 
of the Code of Maiyland relating to the man- 
ner of acquiring a lien of this kind have all 
been complied with. There was a mortgage 
on the schooner properly recorded, amounting 
to one thousand dollars without interest. 

We can see no reason why the decree of the 
district court which held the schooner respon- 
sible for the repairs and materials furnished 
by the libellants, should not be affirmed. The 
materials furnished went into and became a 
part of the schooner. The work and labor 
charged for were done in working the new 
material into the schooner. Since the case 
of The Lottawanna, 21 Wall. i8S U. S.] 558, 
there can be no doubt of the power of the 
court of admiralty to enforce a lien given 
by a state statute upon a domestic vessel in a 
home port. The debt set out in the libel is 
within the words of the Maryland statute. 
It Is due to a "mechanic" and "merchant," 
and is for "materials furnished" and "work 
done," in "repairing" and "equipping" the 
schooner. 

The second libel is for gi*oceries furnished 
to the schooner. There is no dispute about 
the account. The only question is whether 
or not there can be a lien under the Mary- 
land statute for supplies furnished to a do- 
mestic ship in her home port In the Code of 
Maryland tliis lien is found under the title 
"Mechanic's Lien." Originally mechanics 
alone were protected under it, but from time 
to time its scope has been widened imtil now 
its terms, as we see from its recital above, 
embrace boatbuilders, mechanics, merchants, 
farmers, or other persons. Still the idea of 
the law that the lien should be for something 
which tended to increase or create the rem 
upon which the lien attached has been pre- 
served. For though the lien* is given not 
only to mechanics and material men, but to 
other persons, it is only so given for materials 
furnished or work done in building, repair- 
ing or equipping the vessel. The lien will 
cut out a mortgage, though prior in date, if 
unrecorded, and justly, for the theory of the 
law is that the mechanic or material man, has 
added something by goods furnished or work 
done on tlte vessel, wliich the mortgage did 
not embrace, for they were not there when 
it was executed. The articles mentioned in 
the libel in this case are not materials fur- 
nished in repairing or building the ship. They 
are supplies furnished her crew. They never 
became a part of the rem upon which the 
libel is laid. They are no part of the equip- 
ments of the ship, for the word "equipment" 
refers only to something in her which goes 
to make lier a complete ship qua ship, and 
not to that which is necessary to the com- 
fort and support of the crew. A ship is fully 
equipped when she floats complete as a ship 
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witliout a crew, to say nothing of what they 
are to eat. A soldier is fully equipped as a 
soldier when he has his clothing and arms. 
His haversack, which is part of his equipment, 
may have no rations in it The water cask 
of this schooner was a part of her equipment 
It was part of her. The water in it was part 
of her supplies, not her equipment For these 
reasons we think the decree of the district 
court in this case should be reversed. 

Decrees will be signed in accordance with 
this opinion. 



Case K*o. 9,541. 

MILBTJRN v. BUHTON. 

[2 Oranch, O. 0. 639.] i 

Circuit Court, District of Columbia. April 
Term, 1826. 

Justice op Peace— Jorisdictionai. Amount— 
Interest. 

A debt of $50, upon which interest is due, can- 
not be recovered before a justice of the peace. 

This was an appeal from a judgment ren- 
dered by a justice of the peace, upon a bond 
for $100 penalty, with condition to pay $50 
on the first of February, 1820. The judgment 
was for $50, to carry interest from the 1st 
of February, 1820, till paid, there being then 
more tlian five years' interest due. 

Mr. Peyton, for appellant 
Mr. Taylor, for appellee. 

TEDS COURT (THRDSTON, Circuit Judge, 
absent) said that it had been uniformly de- 
cided by this court tliat the interest, as weU 
as the principal, is part of "the matter in dis- 
pute;" and that if the principal and Interest 
amount to more than $50, a justice of the 
peace has no jurisdiction of the case. 



MII/BURN (OANNELL v.). See Case No. 2,- 
3S4. 

MILBURN (THEOKER v.). See Case No. 13,- 
876. 

MILBURN (UNITED STATES v.). See Cases 
Nos. 15,764-15,768. 



Case Wo. 9,54S. 

MILBURNE V. BYRNE. 

CI Cranch, 0. 0. 239.] i 

Circuit Court, District of Columbia. June 
Term, 1805. 

Master a:ni> Servant — Action for Esticing — 

Evidence — Declarations op Servant — 

Consideration — Prima Facie Case. 

1. An averment that John Leonard, "for a cer- 
tain price," agreed to serve the plaintiff, is sup- 
ported by evidence that John Leonard, in con- 
sideration of eight guineas paid by the plaintiff 
to a third person, agreed to serve the plaintiff. 

1 [Reported by Hon. William Oranch, Cliief 
Judge.] 
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2. lu an action for enticing a servant, the 
declarations of the servant cannot be given in 
■evidence. 

3. A contract made in tMs country does not 
create sucli a relation of master and servant as 
will authorize a justice of the peace to compel 
a specific service, and to inflict stripes for diso- 
bedience, under the law of the* 26th of De- 
cember, 1792, c. 132; but may give the master 
such a right to the service as will enable him 
to recover damages for enticing away the serv- 
ant; and employment is prima facie evidence of 
enticement. 

[Cited in Duckett v. Pool, 33 S. O. 238, 11 S. 
E. 690,] 

Case for enticing a servant. The plaintifiE's 
declaration stated that John Leonard, (the 
servant,) for a certain price agreed to serve 
the plaintiff for eight months. The plaintiff 
produced an indenture by which, in considera- 
tion of eight guineas paid by the plaintiff to 
Alexander Smith, Leonard agi-eed to serve 
the plaintifE for eight months. 

Mr. Taylor, for defendant, objected that the 
proof varied from the declaration. The dec- 
laration means a certain price to be paid, and 
not a price paid; it means paid to Leonard 
and not to Smith. 

But THE COURT (KILTY, Chief Judge, 
absent) overruled the objection, and said 
there was no variance. The court refused to 
admit the declarations of the servant to be 
given in evidence. 

E. J, Lee, for plaintiff, moved the court to 
instruct the jury that the indenture consti- 
tutes the relation of master and servant, so as 
to make it actionable to entice away the serv- 
ant; and also so as to come within the act of 
assembly of Virginia, which authorizes a jus- 
tice of the peace to compel a specific service, 
and to whip the servant for running away. 
It is a contract to serve, made in a foreign 
country. He came into the country "under 
conti'act to serve another," as expressed in the 
act of assembly of Virginia (chapter 132, p. 
247). 

Mr, Swan, contra,. If there was a contract 
in Ii*eland, it is not the contract on which this 
action is brought. The contract with the 
plaintiff was made in this country. 

THE COURT (FITZHUGH, Circuit Judge, 
absent) was of opinion that the indenture be- 
ing executed here, the servant was not such a 
servant as is described in the Virginia Laws 
(chapter 132), and therefore the whipping by 
the order of the justice was illegal; but still it 
was such a contract for service as would 
maintain this action if Leonard was enticed 
away by the defendant 

Mr. Lee then prayed the court to instruct the 
jury, that if Leonard had deserted the service 
of Milbume, and if the defendant, knowing 
that fact, employed and harbored Leonard, it 
is sufBcient evidence to the jury that the de- 
fendant enticed Leonard away. Esp. N. P. 
646; Fawcet v. Beavres, 2 Lev. 63. 

Mr. Taylor, contrH, cited Blake v. Lanyon, 6 
Term R. 221, and contended that the employ- 
ment of the servant, by the defendant, was 
not evidence of enticing, although the defend- 



ant knew that the servant had left Ms master. 
THE COURT was of opinion that it was 
presumptive evidence against the defendant, 
from which the jury might infer that he en- 
ticed the servant away. 



Case Wo. 9,543. 

MILBURNE V. KEARNES. 

[1 Cranch, C. O. 77.] i 

Circuit Court, District of Columbia. March 
Term. 1802. - 

Pleading at Law — Amendment to Pj.ba — Con- 
ditions UPON Which Granted. 

Leave to defendant to amend on payment of 
costs of the term or a continuance at the plain- 
tiff's option. 

Trespass. Assault and battery. Leave 
was given to the defendant to strike out his 
plea of son assault demesne, and plead moni- 
tor manus imposuit, on payment of the costs 
of the term to this time, or a continuance at 
the option of the plaintiff. 

KILTY, Chief Judge, absent. 



MILES (BLAGGE v.). See Case No. 1,479. 



Case Wo. 9,543a. 

MILES v. JASIES. 

[Hempst. 98.] 2 

Superior Court, Territory of Arkansas. Jan., 
1831. 

Appeal— Justice op Peace— Jury Denied— 
Errok. 

If a jury is required, and denied by the justice, 
when the sum exceeds ten dollars, it is an eiTor 
for which his judgment should be set aside. 

Error to Chicot circuit court. 
Before JOHNSON, ESKRIDGE, and 
CROSS. JJ. 

CROSS, Judge. This cause is brought here 
upon a writ of error to the Chicot circuit 
com-t. The record shows that a suit was 
commenced before a justice of the peace, by 
the defendant in error, against [Benjamin L.] 
INIiles, the plaintiff, for the sum of $17.95 
cts. On the day of trial, Miles produced an 
account against [Thomas] James, of $15.37^ 
cts. Whereupon James asked the justice to 
discharge the jury, which, on the application 
of aiiles, had been summoned without his 
consent, on the ground that the sum in con- 
trovei"sy was not sufficient in amount to en- 
title the parties, or either of them, to a trial 
by jury. The justice went on to try the cause 
himself, and gave judgment against Miles for 
$9,52^ cts. Subsequently, and within the 
time prescribed by law, a writ of certiorari 
was sued out by Miles, and the proceedings 



1 [Reported by Hon. William Cranch, Chief 
Jndgp.] 

2 [Reported by Samuel H. Hempstead, Esq.] 



[17 Fed. Cas. page 285] 



certified up to the circuit court, and at the 
Novemtier term were there confirmed. This 
confirmation of the proceedings of the ^jus- 
tice, is the only error assigned. Our statutes 
point out the methods hy which a judgment 
rendered "before a justice of the peace may 
he brought up before the circuit court. One 
by appeal, the other by certiorari. The for- 
mer it will be necessary to examine. "When 
the certiorari is used, the statute provides, 
"that if the court shall set aside the proceed- 
ings of the justice for irregularity or infor- 
mality appearing upon the face of them, the 
court shall examine into the merits of the 
case, and give judgment as in other cases." 
Geyer, Dig. § 18, p. 391. The power of the 
circuit court to set aside the proceedujgs of 
the justice, is made to depend upon the irreg- 
ularity or informality appearing upon their 
face, as certified up under the command of 
the certiorari. If either exist, they are to be 
taken for naught, and an examination of the 
merits permitted. On the other hand, if they 
be regular and formal, then: confirmation 
must follow. Was it regular in the justice 
to deprive Miles of the right of trial by ju- 
ry? A quotation from the statute will afiEord 
a sufficient answer to the question. It de- 
clares that "if the sum demanded exceeds 
ten dollars, either party shall have a right, 
upon application therefor, to a trial by jm-y." 
Geyer, Dig. § 12, p. 387. Here the sum de- 
manded exceeded ten dollars, application was 
made for trial by jury, and that mode of trial 
refused. This refusal of the justice, we 
think, was sufficiently irregular for setting 
aside his proceedings. It was, eonsequentiy, 
error in the circuit court to confirm them. 
Judgment reversed. 



Case Ko. 9,544. 

MILES V. BEOEI'^TERS. 

[4 Hughes (1883) 172.] 

Circuit Court, B. D. Virginia. 

Equity Phactice— Sendi:jo Issues to Jubt — 

Railroat) Companies — Negligence 

and contbibutobt negi.igenoe. 

[1. On a motion to send to a jury the issues 
arising under a petition against railroad receivers 
to recover damages for an alleged wrongful 
death, it is competent for the court to determine, 
on the evidence submitted, whether or not the 
case is one for damages, and if of opinion that it 
is not, then to dismiss the petition finally.] 

[2. The rule applicable to the case of a boy 
killed by jumping upon an engine slowly mov- 
ing through a street is that if he was himself 
guilty of any negligence or act which caused the 
accident there can be no recovery unless defend- 
ant could have avoided it by the esercis.e of or- 
dinary care and diligence.] 

[3. A boy of eight years jumped upon the 
front of a locomotive moving slowly through a 
street, and 'the fireman, who saw him, immedi- 
ately called to him to hold on, then notified the 
engineer, and ran to the boy's rescue. The en- 
gineer immediately reversed, and the boy either 
voluntarily loosened his hold or was jarred off 
by the shock and sustained injuries causing his 
death. Edd, that even if the engineer eommit- 
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ted a mistake in reversing, yet, having acted on 
the ordinary rule in such cases, it did not render 
the company liable, for its duty was to us© only 
ordinary care and diligence.] 

[4. A boy of eight years whose mother permits 
him to play upon the street is presumably of suf- 
ficient intelligence to know the danger of at- 
tempting to jump upon the front of a moving lo- 
comotive, and is therefore capable of contributo- 
ry negligence barring a recovery for his death.] 

Tlie petitioner is the mother, the adminis- 
tratrix and the sole heir of the intestate 
[William Miles], who was killed by beuig 
run over by a locomotive engine of the de- 
fendants [the receivers of the Atlantic, Mis- 
sissippi & Ohio Railroad Company] in the 
ci^ of Norfolk on the 3rd day of January, 
1878. The petitioner sues under the pro- 
visions of the Code of Virginia (diaptei- 
145, §§ 5, 8) authorizing the personal rep- 
resentative of a deceased person to sue when 
that person if alive could have recovered 
damages for the wrongful act or neglect 
of the person or coi^oration sued. The claim 
is for $10,000 damages. All the evidence is 
in the form of depositions, and consists ex- 
clusively of that pf the witnesses summoned 
by the petitioner. Its substance is as fol- 
lows: The city of Norfolk allows freight 
trains and locomotives of the defendants to 
be run on the railroad track on "Wide-Water 
street at a rate of speed not exceeding five 
miles an hour. A freight train of eight or 
ten cars was, on the 3rd January, 1878, run- 
ning slowly along this street at the rate of 
2% to 3 'miles an hour, pushed from the rear 
by a locomotive engine. There was a look- 
out on the forward car, and one on the rear 
car; and an engineer and a fireman on the 
locomotive. As the engine passed a group 
of men a lame boy in his eighth year of age. 
who had been frequentiy on the street un- 
attended, got upon the fore-pari; of the en- 
gine. The fireman who was looking out on 
that side (while the engineer was doing so 
en the other) saw the boy's act, realized the 
danger he was in, and at once motioned and 
called to him to hold on. He also gave im- 
mediate notice to the engmeer of the boy's 
situation and jumped down immediately and 
went to the boy's rescue. The engineer, obey- 
ing a rule prescribed when danger threatens, 
stopped and reversed his engine, causuig a 
slacking of the ears, and a jerk such as would 
be produced with a ti-ain running thus slow- 
ly. Before the fireman who had jumped down 
could reach the boy, the latter had let go his 
hold to drop to the ground; or else the jar 
of reversing the engine had jostied loose his 
hold. In falling, the boy was caught by the 
machinery of the cylinder, dragged down upon 
the track, and his legs were nm over by the 
engine, receiving injuries causing a nervous 
shock from which he died in a few hours. 
The mother of the boy lived on the same street 
in an upstairs room* She had gone out more 
than an hour before the accident, and was at 
an acquaintance's on another street of the 
town, sewing, at the time. In going out. 
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the boy had followed her down stairs to the 
door of the ground floor, and had promised 
her there, not to go out upon the street The 
evidence does not show, as counsel for petition- 
er asserts, tMt the fireman was attempting 
to put the hay off the engine. On the con- 
trary, it shows that the effort of the fireman 
was to induce the boy to hold on, until he 
could rescue him. The evidence does not 
iwove that the reversing of the engine jarred 
the boy off, as the same counsel assumes. 
The evidence leaves that matter in doubt 
Wood, the fireman, who was the witness near- 
est the boy, testifies that he could not tell 
whether the boy dropped off of his own ac- 
cord, or was jostled off by the jar of the 
engine in reversing. On the other hand. 
Brown, who was a little way off, says, the 
boy "let go his hold;" and expresses the opin- 
ion that the cause of the accident was "the 
jar of the box-car which must have been caus- 
ed by reversing the engine;" and adds, that 
but for the boy's being lame "he might have 
saved himself;" intimating by the last re- 
mark, that he thought the accident was not 
due directly or exclusively to what was hap- 
pening to the train. This witness testifies 
that the fireman did all that it was proper 
for him to do in the emergency; and the fire- 
man and engineer testify that there was 
nothing which they could have done to save 
the boy, that they did not try to do. These 
three men were all witnesses of the petition- 
er, but employes of the defendants. There is 
nothing in the evidence to impeach ot contra- 
dict their testimony. The foregoing is but 
the gist of the evidence, which may be seen 
at large in the depositions filed in the cause. 

HUGHES, District Judge. If, on a review 
of the evidence, and on the law arising upon 
it, it shall appear to the court that this is a 
case for damages, then it must be sent to a 
jury for an assessment of the amount to be 
accorded to the petitioner. It has been argu- 
ed and submitted on the question whether 
or not it is a case for damages and for a jmy, 
and this is the first question upon which I 
am to pass. It is not pretended that any 
evidence in addition to that now before the 
court can be had in the case. Indeed the 
case has been closed as to the taking of evi- 
dence. So that, all the evidence being in, and 
the case submitted upon the question whether 
or not it is a case for an enquiry as to the 
amount of damages, it is not only competent 
for the court to determine whether or not 
it is a case for damages; but also, if conclud- 
ing that it is not, to dismiss the petition 
finally. 

The law of negligence applicable to such a 
ease as that at bar may be stated as follows: 
The plaintiff in an action for negligence cannot 
succeed if it is found that he has himself 
been guilty of any negligence or act which 
caused the accident, unless the defendant 
could, by the exercise of ordinary care and 
dfiigenee, have avoided the mischief which 
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happened. Radley v. London & N. W. Ry, 
Co., L. R. 9 Exch. 71. The present case 
turns upon the latter enquiry; for whether it 
be a grown person or a child who wantonly 
gets upon a running engine, the managers of 
the engine and train are boimd to use ordi- 
nary care and diligence to avoid accident to 
him. And, if that ordinary care and dili- 
gence appears, there can be no recovery; 
whether the sufferer by the accident be a 
grown person, or a youth capable of knowing 
whether or not his act was wrongful and 
dangerous, or a child too young to conceive 
the nature of his act The testimony shows 
that the engineer acted upon the rule which 
the experience of railroad men has taught to 
be the wisest, safest and best one; namely, 
when danger threatens, to stop the engine 
and reverse it The testimony shows that 
the fireman acted upon the belief (evidently 
proper) that it was best for that boy to hold 
on, and for himself to go to his rescue and 
to lift him dear of entanglement with the 
machinery. The testimony thus proves that 
these men used more than ordinary care 
and diligence in these respects and brings the 
case within the rule which exonerates defend- 
ants from hability to damages. 

The testimony indicates that the boy was 
kiUed, not from want of ordinary care and 
^diligence in the engineer and fireman, but 
from a jaixing of the engine necessarily in- 
cident to the position in which he had placed 
himself, and from a lameness which disabled 
him from keeping clear of the machinery 
when he dropped from the engine. Even if 
it were true, which I by no means concede, 
that the engineer committed a mistake in 
stopping and reversing the engine, yet this 
would not subject the defendants to liability. 
He was bound only to use "ordinary care and 
diligence;" he was not bound to avoid mis- 
takes, committed with bona fide intention to 
cany out reasonable rules and orders pre- 
scribed for such emergencies. If he inno- 
cently committed such a mistake, then the 
case falls within that most excellent I'ule of 
law laid down by Dr. Wharton (Whait. Neg, 
§ 314) : "The law has so high a regard for hu- 
man life that it will not impute negligence 
to an effort to preserve it, unless made under 
such circumstances as to constitute rashness 
in the judgment of prudent persons." And 
another writer says (Bigelow, Torts, p. 312): 
"The defendant can never be liable when any- 
thing out of the natui-al and usual course of 
events ti-anspu'es in such a way as to make 
the defendant's negligence, otherwise harm- 
less, productive of injuiy." 

Some of the more general principles of law 
governing a case like that at bar are the fol- 
lowing: "When a man does everything in his 
power to avoid doing the mischief, then the 
liability ceases, and the event is to be regard- 
ed as a casualty." Whart. Neg. § 781. "A 
person is expected to anticipate and guard 
against all reasonable consequences of his 
act, but not to anticipate and guard against 
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tbat which no reasonable man would expect 
to occur. Greenland v. Chaplin, 5 Exch. 248; 
Add, Torts, 29. "The standard by which to 
determine whether a person has been guilty 
of negligence is the conduct of the prudent or 
careful or diligent man." "The mere fact of 
an injury having been suffered is not enough 
to establish a charge of negligence. No one 
is responsible for an injury caused purely by 
inevitable accident, while he is engaged in a 
lawful business, even though the injury was 
the direct consequence of his own act, and 
the injured party was at the time lawfully 
employed, and in all respects free from fault." 
Shear. & R. Neg. § 5. "There are many 
cases in which it might be desirable that a 
greater degree of care should be used than 
the law requires; but it is only the lack of 
such care or diligence as the law demands 
which constitutes culpable negligence. And 
the law makes no unreasonable demands. 
^ o « * xf one uses all the skill and dili- 
gence which can be attained by reasonable 
means, he is not responsible for failure." Id. 

I think these extracts contain the law of 
the present case. These men did, not only 
what prudent men usually do in such an 
emergency as that which happened, but they 
did what the experience of railroad men, and 
niles of prudence usually governing the run- 
ning of railroads required them to do. I 
have considered the case without any refer- 
ence to the doctrines of contributoiy negli- 
gence. If a grown and responsible man had 
got upon that engine while in motion, and suf- 
fered the injuries sustained by the boy Miles, 
there would have been no semblance of 
blame attaching to the railroad officers. The 
fireman might have ordered him off peremp- 
torily; and the engineer might have stopped 
the train as abruptly as he had chosen; all 
without incurring liability for fault, if they 
acted in good faith; and there could have 
been no recovery. But there are cases in 
which children and persons of unsound mind 
are considered incapable of responsibility for 
their acts and are not held to the consequen- 
ces of them, however reckless or tortious. If 
the boy in the present case had been too 
young to know that he was doing wrong and 
incurring risk of danger in getting on a run- 
ning engine, then the conduct of the men on 
the engine could be judged wholly without 
reference to the boy's act, and if they were 
guilty of fault, liability for damages would 
have been incurred. In what has been said, 
I have treated the case in that point of view. 
But, is a boy in his eighth year incapable of 
diseei-ning that such an act as that of young 
Miles, was wrong and perilous? This boy, 
it seems, was frequently on the street His 
being often upon the street alone, implies 
that his mother thought him capable of know- 
ing how to keep out of danger; for they 
lived on the vei*y street on which the freight 
trains and locomotives of the defendants ha- 
bitually ran. It is not the case of a child 
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two or three years old being run over by a 
train on the ti'ack of a railroad in the coun- 
try, at a point distant from a depot, where 
trains pass at full speed and afford but short 
notice of their approach,— as in Ex parte Stell 
[Case No. 13,358], decided by me. Nor is it 
the case of a child being injm'ed while on a 
street traversed by a railroad track in con- 
sequence of the train moving faster than is 
allowed by law, or of a car becoming de- 
tached in consequence of some omission or 
careless act of an employe, as in Norfolk & 
P. R. Co. V. Ormsby, 27 Grat. 455. Here 
there was no surprise; no unusual speed; no 
act of carelessness. There was a look-out at 
each end of the train. The engine was prop- 
erly manned and managed. The engine bell 
was ringing the ahirm. The child was not a 
helpless, thoughtless, listless infant. He was 
not run over while unconsciously at his play. 
It was the case of a boy nearly eight years 
of age, frequently on the street, who himself 
got on an engine in wantonness, and who 
dropped off, probably of his own accord In 
fright; or possibly from inability to stay on 
a place not arranged to secure a safe footing 
for any one. I think it is a fair, if not a nec- 
essary inference from the acts of this boy 
and his mother, that he was intelligent 
enough to know the nature and danger of 
what he was doing. In all the cases of in- 
juries to children which I have seen in the 
Reports, they were the passive subjects of in- 
juiy. Here, however, is the unusual, if not 
the unprecedented case of the child being the 
actor on the occasion, and the originating au- 
thor of the misfortime which befell him. I 
think this child was capable of intelligent 
choice between what was wrong and danger- 
ous on one hand; and what was right and 
safe on the other; and that he intdligently 
chose the wrong and dangerous course. If 
this be so, the law is plain. The supreme 
com-t of the United States, in Railroad Co. v. 
Gladman, 15 Wall. [82 IT. S.] 408, say: "The 
rule of law in regard to the negligence of an 
adult and the rule in regard to an infant. Is 
quite different. By the adult there must be 
given that care and attention for his own pro- 
tection that is ordinarily exercised by pa-sons 
of intelligence and discretion. If he fails to 
give it, his injury is the result of his own 
folly, and cannot be visited upon another. Of 
an infant of tender years less discretion is re- 
quired; and the degree depends upon his age 
and knowledge. Of a child three yea^:s of 
age, less caution would be required than of 
one of seven; and of a child of seven less 
than of one of twelve or fifteen. The caution 
required is according to the maturity and 
capacity of the child; and this is to be deter- 
mined in each case by the circumstances of 
that case." The same proposition is repeated 
by the same court in Railroad Co. v. Stout, 
17 Wall. [84 U. S.] 660. In Lynch v. Smith, 
104 JNIass. 52, the court say, passim: "If the 
child has not acted as reasonable care adapt- 
ed to the circumstances of the case would 



MILETUS ^Case No. 9,545} 



£17 Fed. Cas. page 288] 



(lictate, and the parent has also negligently 
suffered him to he there, hoth these facts con- 
curring contribute to the injury, for which 
the defendant ought not to he required to 
make compensation." The child there was 4 
years and 7 months old. Plaintiff recovered. 
In Dowd V. Chicopee, 116 Mass. 93, it was 
held hy the court that the plaintiff (an in- 
fant) was hound to prove that he exercised 
that degi'ee of care and attention which may 
fairly and reasonably be expected from boys 
of his age and capacity. Wharton says (sec- 
tions 310, 322), that from a child diligence 
and care are only tp be exacted in proportion 
to his age or capacity; and Bigelow says 
(page 320), that if a child be guilty of con- 
tributory negligence (supposing him capable 
of negligence) there can be no recoveiy; and 
that a chUd must exercise such care as he 
reasonably can, or as children of the same 
capacity ordinarily exercise. Irrespectively, 
however, of the law of contributory negli- 
gence as applicable to children competent to 
know when they are incurring danger, there 
can be no recovery here. 

On the whole evidence and the law arising 
upon it, as laid down recently in the cases 
of Richmond & D. R. Co. v. Anderson, 31 
Grat. 812, and Railroad Co. v. Jones [95 U. 
S.] 443, and in my own decision in the case of 
Ex parte Stell [supra], filed in the papers of 
tiiat cause, I hold that the defendants in this 
case are not liable in damages to any amount; 
tliat an issue of chancery for a jury must be 
denied; and that the petition must be dis- 
missed, but without costs against the peti- 
tioner, — and I win so order. 



A copy. 

Teste. 
[Seal.] 



M. F. Pleasants, Clerk. 



Case "No. 9,544a. 

MILES V. ROSE. 

[Hempst 37.] i 

Superior Court, Territory of Arkansas. April, 
1826. 

Plcadisg at Law— NoN-AssuMPSiT— Patmest— 
Replication — Issdb Made — Appeal — ^Error. 

1. A judgment in assumpsit will be reversed 
if the cause is tried without replication to good 
pleas in bar, such as non-assumpsit and payment. 

2. Until replication, the jury could not he 
sworn to try the issue, for in fact there is no is- . 
sue between the parties to be tried. 

Appeal from Chicot circuit court 
Before JOHNSON and SCOTT, JJ. 

OPINION OF THE COURT. This was an 
action of trespass on the case, on promises, 
brought by [Enoch] Rose against [Benjamin 
L.] Miles, to which the latter pleaded non- 
assumpsit and payment. Without making an 
issue, or replying, or noticing these pleas, 
Rose proceeded, a jury was sworn, the cause 

1 [Reported by Samuel H. Hempstead, Esq.] 



tried, and a judgment rendered in his favor, 
from which Miles has appealed to this court. 
The pleas of Miles were a good bar to the 
action until avoided, traversed, or denied by 
replications; and without which a jury could 
not be sworn to try the issue, for in fact there 
was no issue made up between the parties. 
This error is too manifest to require reason- 
ing from the court, and was doubtless the re- 
sult of inattention on the part of Rose. Re- 
versed. 



MILES (SNOW v.). See Case No. 13,146. 
MILES (WILLINK v.). See Case No. 17,7G8. 



Case TTo. 9,545. 

The MILETUS. 

[5 Blatchf. 335.] i 

Circuit Court, S. D. New York. July 14, 1866.2 

Cakuieus— Peril op Sea— Verjiin— Bill of Lad- 
ing — Stevedores — Costs. 

1. Damages occasioned by vermin, on board 
of a ship, to a cargo, in the course of a voyage, 
are not tlie result of a peril of the sea, or of any 
of the dangers or accidents of navigation, with- 
in an exception to that effect in a bill of lading, 
but are damages for which the ship and its own- 
er are liable, as insurers of the safe conveyance 
of tlie cargo. 

[Cited in The Isabella, Case No. 7,099; The 
Cariotta, Id. 2,413.] 

2. Where, under a special clause in a charter 
party, stevedores selected as agents of the ship- 
pers of a cargo, discharge it, the vessel is not 
liable for damages done to the cargo by such 
stevedores in discharging it. 

[Cited in The T. A. Goddard, 12 Fed. 184; 
The Boskenna Bay, 22 Fed. 666; Guerard, 
V. The Lovspring, 42 Fed. 860.] 

3. Where both parties appealed, in admiralty, 
and the decree below was aflBrmed, no costs of 
this court were awarded to either party. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
couit, against the ship Miletus, by Fletcher 
Westray and others, owners of a cargo of 
tea, shipped by that vessel from Amoy, China, 
to New York, to recover damages to such 
cargo. Both parties appealed to this court 
from tlie decree of the district court. £Oase 
No. 17,461.] 

Joseph H. Choate, for libellants. 
George T. Curtis, for claimant. 

NELSON, Circuit Justice. I concur with 
the court below, that the damages caused 
by the destruction of the labels on the cover- 
ings of the chest of tea were occasioned by 
cockroaches. These vermin eat off and deface 
the paper labels pasted on the outside of the 
mats which enclose the boxes, which injui-y 
embarrasses the assortment and deliveiy of 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 17,401.] 
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the article to the consignees, and depreciates 
the market value of the same. 

I also eoncm* in the opinion, that the rule 
must he regarded as settled, in this court, 
that damages occasioned hy vermin, on hoard 
of a ship, to a cargo, in the course of a voy-. 
age, are not the result of a peril of the sea, or 
of any of the dangers or accidents of naviga- 
tion, within an exception to that effect in a 
hill of lading, but are damages for which 
the ship and its owner are liable, as insurers 
of the safe conveyance of the cargo. Haz- 
ard's Adm'r v. New England [Marine Ins. 
Co., 8 Pet [33 U. S.] 557. 

I also agree, that the stevedores who dis- 
charged the ship at New York, under the 
special clause in the charter party, were the 
agents of the shippers, and that the vessel 
was not liable for the damages done to the 
packages by those parties. They were select- 
ed by the agent of the shippers, in pursu- 
ance of the authority contained in the charter 
party. As both parties have appealed, the 
decree below is afili-med, without costs to ei- 
ther party in this court. 
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MILETUS, The (WESTRAY v.). See Case 

No. 17,461. 
MILFORD (VARN0M v.). See Cases Nos. 

16,890 and 16,891. 



Case Ho. 9,546. 

MILLAR et al. v, MILLAR. 

[2 Curt. 256.] 1 

Circuit" Court, D. Massachusetts. May Term, 
18o5. 

Customs Duties— Dctiablb Chaeges— Fkeight— 
AcTiox TO Recover Doty Pait>. 

Where merchandise was shipped from Canton 
to the United States, via Manilla, where it was 
to be, and was transhipped, and a separate 
freight paid to Manilla, the charge for freight 
could not he added to the market value at Can- 
ton, as one of the dutiable charges; hut all 
charges incurred at Manilla should be added as 
dutiable charges. 

[Cited in Forman v. Peaslee, Case No. 4,941.] 

[This was a suit by Daniel L. Millar and 
others against Ephraim Millar to recover a 
certain sum illegally paid for duties.] 

A. W. Griswold, fgr plaintiffs. 
Mr. Hallett, Dist. Atty., contra. 

CURTIS, Circuit Justice. This is an action 
to recover of the collector of the port of Sa- 
lem, moneys alleged to have been illegally ex- 
" acted in payment of duties. In July, 1S48, 
Messrs. Wetmore & Co., at Canton, shipped to 
tlie plaintiffs, for their account, four hundred 
cases of camphor," the product of China. On 
account of difficulty in procuring a tea vessel 
to take camphor, because of its effect on a 
cargo of tea, it was shipped to Manilla, con- 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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signed to ilessrs. Peale, Hubbell & Co., with 
directions to forward it to the United States. 
This was done. Expenses were paid at Ma- 
nilla for freight from China to Manilla, porter- 
age and coolie hire, duties paid at the custom- 
house, and commissions of Peale, Hubbell & 
Co., for then* services in receiving and for- 
warding the property. A separate freight was 
paid for carrying the camphor from ilanilla to 
the United States. The collector added the 
freight to Manilla and all the charges there, to 
the invoice cost of the merchandise, as dutia- 
ble charges. The plaintiffs protested against 
paying a duty on these charges and this 
freight 

Tins case comes under the sixteenth section 
of the tariff act of 1842(5 Stat 563). So far as 
respects the freight from China to Manilla, it 
is identical with the ease of Grinnell v. Law- 
rence [Case No. 5,831]. Though the Case of 
Gant, just decided, arose under the act of 1851 
(9 Stat 629), and consequently involved some 
different considerations, yet many of the 
views expressed in that case, are applicable to 
this. My opinion is, that the freight to Manil- 
la was not a dutiable charge. In respect to 
the other expenses at Manilla, there is much 
more difficulty. The sixteenth section of the 
act of 1842, required the collector to add to the 
value of tiiese goods, estimated according to 
their market value in Canton, "all costs and 
charges." It has been argued that this means 
all costs and charges to get the propeity on 
shipboard at the port of exportation, which, in 
this case, was Canton. I have no doubt it 
means this, but does it include only these costs 
and charges? Ordinarily, no others would ex- 
ist, save marine freight "which, as we have 
seen, has been excluded according to an early 
practical intei-pretation deemed to have been 
adopted by congress. But when other char- 
ges, besides marine freight, and costs and 
charges incurred to get the property on ship- 
board, at the port of exportation, have been 
incurred, as' in this ease, why are they not to 
be added? Certainly the language of the act, 
"all costs- and charges," is broad enough to in- 
clude them, and what is to take those charges 
out of those explicit and comprehensive 
words? It is not sufficient that these charges 
were incurred in order that the propeity 
might reach its destination, and so may be 
fairly considered as expenses of transit. So 
are all expenses of getting the property to the 
ship at the port of exportation. These ex- 
penses bear the same relation to a part of the 
voyage from the countiy of production, to the 
United States, that tlie cost of getting the mer- 
chandise on shipboard at the point of exporta- 
tion ordinarily bears to the whole voyage. 
Unless, therefore, something can be foimd, in 
some act of congress, showing that "all costs 
and charges,"means only those incuixed at the 
port whence the merdiandise first departs 
for the United States, and nothing of the kind 
has been produced, I can see Ho sound reason 
why these charges were not dutiable. The 
same result would follow, if Manilla were 
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considered the port whence this merchandise 
was imported into the United States; for then, 
these expenses were incurred at the port of 
shipment; and, in accordance with the nsuat 
rule, would be properly included. But, for the 
reasons given in Ganf s Case, I consider, that 
as the camphor was purchased by the plain- 
tiffs in Canton for importation into the United 
States, and went to Manilla, into the hands of 
the plaintiffs' agents there, merely to be for- 
warded to the United States, that Canton, and 
not Manilla, was the place whence it was im- 
ported into the United States. 

A verdict must be directed, in conformity 
with the agreement of the parties, to recover 
so much as was paid by reason of the addition 
of the freight as a dutiable charge. 



MILLARD (BABCOCK v.). See Case No. 699. 



Case No. 9,547. 

MILLARD V. CRAIG. 

rS Leg. Int. 22.] 

District Court, S. D. New York. Jan. 30, 1851. 

Pbaotioe in Admiralty — Conditioss to Defend- 
iSG — Costs — Stipulatiox, 

[This was a libel in personam by Walter 
ilillard and others against James B. Craig 
and others, owners of the scow Globe.] 

THE COURT decided that, in giving a bond 
to relieve property taken by a clause of for- 
eign attachment, that the defendant must 
pay the taxed costs on said motion, as a con- 
dition to be permitted to defend the cause on 
its merits. Order accordingly. 

On another motion in the same cause, THE 
COURT held that the supreme court, by rule 
4, has changed the character and scope of 
stipulations in cases of personal arrest [Case 
No. 9,548.] In suits in personam, -in whatever 
way the defendant is brought into court, he is 
required to give a stipulation to satisfy the 
decree before he can be admitted to defend 
the case, instead of giving stipulations for 
costs only. 



Case No. 9,548. 

MILLARD et al. v. CRAIG et al. 

[18 Betts. D. 0. MS. 4.] 

District Court, S. D New York. January 27, 
1851. 

Practice in Admiralty— Costs op Attachment. 

[Respondent in an admiralty suit in personam, 
after an attachment has been levied upon a re- 
turn "Not found," before being permitted to de- 
fend the cause on its merits, should pay the 
costs of the attachment] 

[This was a libel by Millard and ilills 
against James E. Craig and others, owners 
of the scow Globe. The scow was taken on 
foreign attachment and the question is now 
as to costs tliereon.] 



BETTS, District Judge. The warrant of 
arrest in this cause was accompanied by a 
clause of foreign attachment The marshal 
returned the defendants "Not found," and 
that he had attached the scow Globe, as their 
property. Sometime subsequent to this re- 
turn, and after the default of the defendants 
had been taken, they were allowed by the 
court, on their motion, to come in and defend 
the case, on giving the stipulation or bond re- 
quired by rule 6 of the supreme court. That 
bond has been given, and the question now 
is, which party is to pay the costs accrued on 
the foreign attachment? The property ar- 
rested should now be given up, the end for 
which it was attached having been secured. 
Sup. Ct Rule 101. But it rests in the discre- 
tion of the court to adjudge, in matters of 
costs, according to the equity of the parties. 
Prima facie, the party relieved from a de- 
fault or to whom a favor in forwarding his 
defence is accorded, will be chai-geable with 
the costs created by the proceeding from 
which he is relieved. Sup. Ct Rules 10, 40. 
Here there is no open motion by the defend- 
ants to discharge the scow. Their interpre- 
tation of the rule is tiiat it becomes released 
by virtue of the appearance of the parties 
personally affected pursuant to the rules. 
This may be so, but it does not therefore dis- 
pose of the question whether they are exon- 
erated from costs thereby, or are chargeable 
with them. In my opinion, it is an equity 
on the part of the libellant incident to the ap- 
pearance of a defendant so pronounced 
against, that the defendant should satisfy 
the costs incurred in bringing him into court. 
If any facts exist on his part tending to 
counterbalance that general equity, they 
should be made to appear by him. In ob- 
servance of all particulars other than what 
are presented by these papers, I think the de- 
fendants come within the mle, and that they 
must pay the taxable costs on the foreign at- 
tachment, as a condition to being permitted 
to defend the cause on its merits. Order 
accordingly. 



MILLART) (ITNITED STATES v.). See Case 
No. 15.7G9. 



Case No. 9,649. 

MILLED OLLAR v. BELL. 

[2 Wall. Jr. 334.] i 

Circuit Court, D. New .Jersey. Oct. Term, 
1852. 

Practice— Judiciary Act— Citizexship- Assigx- 
MEST OF Chose ix Action. 

In suing on a chose in action, if the plaintiff 
be not a citizen of the same -state as the defend- 
ant his right to sue is not taken away by the 
fact that the chose may have passed to him 
through the hands of persons who were citizeu.s 
of that state, and so unable to prosecute a suit 
in this court provided the par^' to whom tho 
chose was originally given was not such a citi- 



1 [Reported by John William Wallace, Esq.] 
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zen, and could himself have therefore prosecuted 
such a suit. 

[Cited in Hampton t. Truekee Canal Co., 19 
Fed. 4.] 

The judiciary act (Act 17S9, c. 20, § 11 
[1 Stat 7S]), giving jurisdiction to the cir- 
cuit court of suits between citizens of differ- 
ent states, says that this court shall not "have 
cognizance of any suit to recover the con- 
tents of any promissory note or other chose 
in action in favour of an assignee, unless a 
suit might have heen prosecuted in such 
■court to recover the said contents if no as- 
signment had been made." In this case, 
which was a bill in equity to compel the sale 
■of mortgaged premises, the bill set forth that 
the complainunt, the mortgagee, one Mille- 
dollar, was a citizen of New York, and that 
the mortgagor, the defendant. Bell, was a citi- 
zen of New Jersey. But while setting forth 
■seven intermediate assignments to persons 
who were named, it was silent as to the citi- 
zenship or residence of any one of them; 
except of the last, the present complainant, 
who was entitled, as already stated, a citizen 
of New York. On a demurrer to the bill, the 
question was, whether it was necessary to 
aver that each one of tba assignees was or 
had been a citizen of a state different from 
that of Bell, the mortgagor and defendant. 

In support of the demurrer: In Mollan v. 
Ton-ance, 9 Wheat. [22 U. S.] 537, a suit by 
an indorsee of a promissory note against an 
indorser, the declaration stated the plaintiff 
Mollan to be a citizen of one state, and the 
defendant Torrance to be a citizen of another; 
l)ut was silent respecting the citizenship of 
one Lourie, a third person, the immediate 
indorser of the plaintiff, and a party through 
whom the plaintiff had to trace his title to 
i;he money for which the suit was brought. 
The com-t, distinguishing the case from that 
of Young V. Bi-yan, 6 Wheat. [19 U. S.] 146, 
where the judgment was sustained, say: 
"The suit is brought against a remote in- 
dorser, and the plaintiffs in their declaration 
trace their title through an intermediate in- 
dorser, without showing that this interme- 
diate indoreer could have sustained his ac- 
tion,"— and quoting Turner v. Bank of North 
America, 4 Dall. [4 U. S.] 8, decide that the 
-count showed no jurisdiction. In Brown v. 
Noyes [Case No. 2,023], in the First circuit, 
the court speaking of the clause of the judi- 
ciary act now under consideration, and mak- 
ing no distinction in the position of the in- 
dorsees, says its policy "was to prevent par- 
ties coming into this court by assignments, 
when those previously interested were not 
entitled to come here." And in Heckscher v. 
Binney [Id. 6,316], "when: the suit could orig- 
inally have been brought here, it might be 
now, if the indorsee also lived out of the 
state, and could sue here." 

Against the demurrer: Wilson v. Fisher 
[Case No, 17,803], in this circuit, has decided 
this point, which nothing but the statement 
there made by Judge Baldwin, that the point 



haa nowhere else, nor at any other time, been 
directly adjudicated, can allow to be treated 
de novo. The meaning and extent of the law, 
is there well presented at the bar. It is 
immaterial, said Mr. Kawle, senior, through 
whose hands the debt may have passed by 
assignment. If the right to the debt is trans- 
ferred to an alien he may sue, not as repre- 
senting his immediate assignor, but the orig- 
inal party. Tm-ner v. Bank of North 
America, 4 Dall. [4 U. S.] 8, could not be sus- 
tained, because it did not appear that the 
original payee, under whom of course the 
plaintiff claimed, was a citizen of a state 
different from that in which the defendant 
resided. "The act of congress," he said, "re- 
fers to the capacity of the party to whom the 
debt was originally due, to sue in the federal 
courts, his right passes to the last assignee, 
who, if he is an alien* or a citizen of another 
state, has the same right to sue here, as if he 
was the plaintiff in the judgment." And he 
added, that "full effect is given to the proviso 
in the act of congress, if the assignee is in 
the same situation as the party originally en- 
titled to the debt; it would be straining the 
law beyond its obvious meaning, to put him 
in a worse." Here the complainant being a 
citizen of one state, and the defendant a citi- 
zen of another, the case comes within the 
enabling part of the law; and as a suit might 
have been prosecuted in this court, if no as- 
signment had been made, the complainant 
does not come even within the letter of the 
proviso. 

GE.IER, Circuit Justice. The bill avers that 
Milledollar, the mortgagee, is a citizen of New 
York. He could, therefore, have brought 
his suit in this court for the contents of the 
bond and mortgage, "if no assignment had 
been made." And to sustain the jurisdiction 
of the court in his case, it would have been nec- 
essary only to aver that the mortgagors were 
citizens of New Jersey at the time suit was 
brought The complainant's case is therefore 
within the strict letter of the law— nor can we 
discover anything in the spirit, equity or 
policy of the act, or in adjudged cases, which 
would compel us to give it a constraction 
such as the defendant asks. The statute does 
not take from the assignee of a chose in ac- 
tion his right to sue in the courts of the Unit- 
ed States, unless his immediate assignor 
could have sustained such action; but only in 
case the court could have had no jurisdiction 
as between the original parties to the instru- 
ment, if no assignment had been made. The 
situation or rights of temporary intermediate 
assignees, holders, or indorsers enter not into 
the conditions of the case. 

The only case which has been brought to 
our knowledge, in which this point is directly 
decided, is that of Wilson v. Fisher [supra], 
which fully supports our view of this point. 
Mollan V. Torrance 9 Wheat [22 U. S.] 537, 
in the supreme court of the United States, 
which has been quoted as upholding a con- 
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trary doetrin'e, ■will be found on examination 
to have no application. It aflarms tlie doc- 
trine of Young T. Bryan, 6 Wheat. [19 U. S.] 
146, that an indorsee who resides in a differ- 
ent state, maj' sue his immediate indorser 
residing in the state -where suit is brought, 
although the indorsee may be a citizen of the 
same state with the maker. The reason is. 
because the indorsee sues upon his own con- 
tract with the indorser, and not on the origi- 
nal contract of the drawer. But in the case 
last quoted, of Mollan- v. ToiTance, though 
Torrance was sued as indorser, Mollan was 
not the immediate indorsee, and it did not 
appear that Lowrie, who was the immediate 
indorsee and contractor with Torrance, could 
have sued in the circuit court. The question 
whether, if the immediate indorsee could 
have sued, and the then present holder and 
plaintiff could also have sued by rea- 
son of citizenshp, the rights of intermediate 
holders could affect the case, was not before 
the court. The language used in the opinion 
of the court, is perfectly correct, when ap- 
plied to the case before it. No court can 
pronounce dogmas of universal application; 
and the application of general expressions, 
in an opinion, to cases not before the court, 
is a sure road to an erroneous result. The 
same remarks will apply to the eases decided 
in the First curcuit (Brown v. Noyes [Case 
No. 2,023]; Heckscher v. Binney [Id. 6,31G]), 
so far as the language of them can be made 
to apply to the present case at all. They are 
correct decisions of the ease before the court. 
But the point now under consideration was 
not raised nor considered. 

We are of opinion, therefore, tliat, as this 
bill shows that the complainant is a citizen 
of New York and the defendants citizens of 
New Jersey, at the time the bill was filed, 
and that the original contractor or moi-tgagee 
is a citizen of the same state, and could there- 
fore have sued these defendants at the time 
this bill was filed, in the circuit court of New 
.Jersey, "if no assignment had been made," 
this court has jurisdiction of the case, and the 
citizenship of the intermediate holders, own- 
ers' or assignees, is immaterial, and need not 
be averred. Demun-er oven-uled Kith costs. 



Case Wo. 9,650. 

Ex parte MILLER. 
[1 N. Y. Leg. Obs. 38.] 
District Court, S. D. New York. 
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Bankruptcy — Pahtxership— Joist Contr.\ot — 
Mutual Interest— Sharing Profits. 

1. "SA'here a guarantee was endorsed on a bond 
in the following words, "We do jointly and sev- 
erally guarantee the payment of the within 
bond, with interest and all proper charges there- 
upon accruing as fully as if the said bond had 
been executed by us," and the creditor had elect- 
ed to prove his debt against the bankrupt as a 
separate debt, held; that the court have not the 
power to place it in the class of partnei-ship 
debts, whatever may have been its origin. 



2, A mere joint proprietorship of property on 
joint contract does not render the persons con- 
cerned copartners. 

3. The partnership relationship, though not 
limited to mercantile transactions, necessarily 
depends upon a mutual interest between parties 
in the profit and loss of the concern, either by 
actually sharing profits or the expectation of so 
doing. 

[On the part of the creditors of Edmund H. 
Miller, a bankrupt.] ' 

This was a case arising from the excep- 
tions to the assignee's report, and the ques- 
tions submitted for the opinion of the court 
were: 1st. Whether a contract joint and 
several in its terms may be enforced as a 
several obligation against each party. 2d. 
Whether a joint and several obligation en- 
tered into by partners under seal must be 
regarded a partnership undertaking. 3d. 
Whether the language of the undertaking 
does not distinguish between the absolute 
obligations of the parties, and that which 
they assume as guarantors, being in the lat- 
ter case joint and several, and in the former,, 
several only. 

Mr. .Toachimssen, for baukiiipt. 
Mr. Marbury, for creditors. 

BETTS, Disti'ict Judge. I think there is 
no suppoxi; to this last criticism in the lan- 
guage of the contract. The terms are: "We 
do jointly and severally guarantee the pay- 
ment of the within bond with interest, and 
all proper charges thereupon accruing, as 
fully as if the said bond had been executed 
by us." This undertaking, made the 20th of 
September, was written on a bond executed 
the 27th of June preceding. If it be admit- 
ted that "guarantee" is the operative word 
of the conti-aet, it would rather follow that 
the terms succeeding it to be construed in 
qualification or explanation of the scope and 
meaning of that undertaking than as setting 
up an independent and different one. That 
is, the guarantee, being joint and several, is 
to bind the parties the same as if the bond 
itself had been so executed by them; and it 
would be a strained reading, in this view of 
the object of the parties, to understand the 
pronoun ("us") as tmning a joint and several 
stipulation into one solely joint. The more 
natural sense of the expression would be to 
give to what is called a "guarantee" the 
same character that would have attached to 
the obligation had the parties in the same 
way signed the bond itself. It is plain the 
obligors intended to join both their joint and 
several responsibility, and the stipulation to 
that, and give the undertaking the same ef- 
fect, though written on the back of the bond, 
as if subscribed on its face. 

The second point raised must be decided in 
the negative. A mere joint proprietorship 
of property or joint contract does not render 
the persons concerned co-partners. 3 Kent, 
Comm. 36, 39, 40. The partnership relation- 
ship, though not limited to mercantile tran.s- 
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actions, necessarily depends upon a mutual I 
interest between tlie two parties in tlie profit 
and loss of tlie concern; either by an actual 
sharing of profits, or an expectation of them. 
2 Kent, Comm. 24, 28; Story, Partn. 170; 
Golly. Partn. S. The stipulation therefore by 
these obligators, if exclusively joint in its 
terms, would not constitute them partners, 
nor the contract a partnership engagement. 
Nor does the fact that the obligors were 
partnei-s constitute the agreement a partner- 
ship contract The question need not now 
be mooted whether a joint obligation entered 
into by partners in respect to matters out of 
the scope of the partnership can be enforced 
against the pai-tnership effects to the exclu- 
sion of partnersliip creditors. The immedi- 
ate point in-esented for decision is whether 
this contract, being several as well as joint, 
must be classed by force of the bankrupt act 
with partnership demands. This inquiry is 
solved by well settled rules of law expound- 
ing the influence of partnership associations 
upon the individual capacity of the separate 
members; for whatever diversity of decision 
may exist with respect to the remedy of 
creditors on contracts of partners joint in 
terms, which ought in equity to be several 
also (Sumner v. Powell, 2 Mer. 30), in regai-d 
to real property acquired with partnership 
funds, but which under the ordinary rules of 
]aw belongs to the partners separately (3 
Kent, Comm. 37, 39; Colly. Partn. 342, 347), 
no question is ever raised but that one part- 
ner may bind himself to third persons in his 
individual capacity, aud his undertaking be- 
come in every respect a separate contract 
(Owen, 285, 297). The above case of Sumner 
V. Powell, 2 aier. 30, is an authority for look- 
ing beyond a bond which is joint in its terms 
to the consideration upon which it rests and 
the equities of parties to it, and if found to 
arise out of considerations several in their 
character to impose a several liability on the 
obligors. Owen, 292, 293. 

The court will not now decide whether the 
creditor has an indefeasible right to regard 
this debt, it being several and joint in its 
form, as the one rule or the other at his op- 
tion; nor, he having elected to prove his 
debt against the bankrupt as a separate 
debt, whether it is now in the power of the 
court to place it in the class of partnership 
debts, whatever may have been its origin. 
13 Ves. 70; 1 Rose, 159; 2 Cox, 218; 2 Rose, 
34; 5 Madd. 419. Tliis point will be re- 
served until all the facts are before the 
coui-t. The creditors are at liberty therefore 
J to go to proofs, to show the liabilitj^ of the 
bankrupt to the creditor to have been of a 
partnership character, and proceedings on 
the dividend will stay until the report of the 
commissioner and the judgment of the court 
thereon. 
[See Case No. 9,556.] 



Case ISTo. 9,551. 

In re MILLER. 

[6 Biss. 30.] 1 

Circuit Court, N. D. Illinois. March, 1874. 

COXJKTS— COSFLICT OF JURISDICTION — BaSKRUPT- 
CY CO0RT— FBAUDULBST PREFERENCE— EN- 
JOINING Suit jn State Court. 

1. When the bankrupt law [of 1867 (14 Stat, 
5171], cannot be properly administered by tHe 
bankruptev court, owing to the interference of a 
state court and its determination to adjudicate 
upon the rights of parties and property m the 
bankruptcy court, then the latter ought not to 
hesitate to assert its authority. 

2. In questions under the bankrupt act, the 
federal £>nd state courts are not mdependent, 
but the former are superior. 

3. The finding of a jury that the debtor had 
committed an act of bankruptcy by makmg a 
preference to a creditor in transferrmg property 
to him, was in this case substantially an instruc- 
tion to the marshal to take possession of it, or a 
ratification of his act, • and the marshal was 
authorized so to do. 

4. A decision by the bankruptcy court that a 
transfer was in fraud of the act is binding upon 
the state courts, and the creditor must come into 
the bankruptcy court to assert his rights as 
against such decision. 

5 If, however, he sue' the marshal and tlie 
assignee in trespass in a state court, the bami- 
ruptcy court may enjoin the parties to the suit. 

[Appeal from the district court of the Unit- 
ed States for the Northern district of Illinois.] 

E. A. Sherburne, for Baldwin, creditor. 

George Herbert and Holmes, Rich & Noble, 
for the marshal. 

DRUMjMOND, Circuit Judge, A question 
of some practical importance was argued be- 
fore me yesterday, which involves to some ex- 
tent a conflict of jurisdiction between the 
state and federal com-ts. It is rather a pe- 
culiar ease, and I am not aware that the same 
question has ever been presented before in 
any reported ease. 

The facts are that a petition in bankruptcy 
had been filed against one S. S. Miller. One 
of the grounds for adjudication was that he 
had been guilty of an act of bankruptcy in 
disposing of some of his goods two days be- 
fore the filing of the petition, to one Bald- 
win, a creditor, with an intent to give a pref- 
erence to him, and in fraud of the bankrupt 
act. The jury found the allegation to be 
ti-ue, and a decree in bankruptcy was entered 
against Miller. The effect of this decree was 
to establish that the sale to Baldwin was 
fraudulent as against the bankrupt law. A 
warrant had issued from the bankrupt court, 
and the property, "which it had been claimed 
was sold by Miller to Baldwin, was taken by 
the marshal and turned over to the assignee, 
who sold it and now holds the proceeds. 

Baldwin then brought an action of trespass 
in the superior court of Cook county against 
the marshal and the assignee, to recover dam- 
ages for taking the property. The petition 

and 
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presented in the district court asked for the 
interposition of the court in that suit in the 
state court, and set forth the above facts, 
and that Baldwin was a witness in the bank- 
ruptcy suit. There were also some affidavits 
filed, between which and the petition some 
discrepancies existed. The court on that peti- 
tion made an interlocutory order restraining 
Baldwin and his attorneys from prosecuting 
the suit in the state court until further order. 
On a motion to set aside this order, the 
whole question has been fully argued before 
me. The case is peculiar in this respect: that 
Baldwin was a witness m the bankruptcy 
proceedings, and in a certain sense appeared 
therein, and it was claimed that it was partly 
on his testimony that the adjudication was 
found against Miller. Although, therefore, 
he was not nominally a party to the bank- 
i-uptcy proceedings, still, it is insisted he was 
really a party and had notice of those pro- 
ceedings and of the adjudication. This being 
so, the question is whether it was proper for 
Baldwin under the cU-cumstances and without 
leave of the bankruptcy court to commence, 
in the state court, a suit founded on the very 
sale of property in. consequence of which an 
adjudication in bankruptcy was rendered. It 
was stated, in an affidavit filed, that the as- 
signee was a party to the suit in the state 
court at the time of the gi-anting of the in- 
junctional order, but that the suit had since 
been dismissed as to him. This fact is relied 
upon by the counsel for Baldwin, as giving 
him a stronger standing in the state court. 
The suit being now only against the marshal, 
and not interfering with the property, and 
being for damages only, it is contended that 
Baldwin has a right to maintain his suit, al- 
though the assignee has the proceeds of the 
property. 

An emban-assing question arises, because, 
it is said, all these facts have been presented 
to the state court, which has refused to con- 
sider them, and Is determined to go on and 
render a judgment in the case. The question 
is, then, whether this was a proper proceed- 
ing on the part of Baldwin? I am inclined 
to think it was not, and, although it might 
be unpleasant to interfere with the state 
court, still, when the law could not be prop- 
erly administered by the bankrupt court, ow- 
ing to the interference of the state court and 
its determination to adjudicate on the rights 
of parties and property, as in this case, then 
the bankrupt court ought not to hesitate to 
assert its authority. 

There seems to be an erroneous view pre- 
vailing among some of the bar and the pub- 
lic, that the state and federal courts are in- 
dependent of each other in all questions of 
this kind— that when the state court is called 
on to yield, it is not consistent with its dig- 
nity to submit and allow itself to be overrul- 
ed. This is not so. The state and federal 
courts are one for some purposes and distinct 
for others. The general government is su- 
preme within its legitimate sphere, and this 



[17 Fed. Gas. page 294] 



necessitates the state court yielding in such 
instances. Now the constitution gave power 
to congress to pass a bankrupt law, and gives 
the bankrupt court the power over the rights 
and property of the citizens of the states, and 
the present law declares that certain proceed- 
ings in the state courts shall be of no effect. 

For instance, the bankrupt act dissolves all 
attachment suits commenced within a cer- 
tain time prior to bankruptcy proceedings, 
and vests the property attached in the as- 
signee. This is done by virtue of the general 
power which is given to congress to pass 
bankrupt laws. This law also puts an end to 
all insolvent proceedings under the laws of 
the states, and hence they are ipso facto ren- 
dered inoperative when bankruptcy proceed- 
ings are taken. 

In the present case, then, under this state 
of things, what is the efeect of bankruptcy 
proceedings? It is this: that this contract 
between Baldwin and Miller was declared a 
fraud on the bankrupt law, and inoperative 
as to creditors. Consequently, a decree in ef- 
fect that this property belonged to the cred- 
itors, and that the assignee had a right to 
it under the fourteenth section of the bank- 
rupt act,— which declares that "all property 
conveyed by a bankrupt in fraud of his cred- 
itors shall pass to the assignee,"— was sub- 
stantially by relation, an instruction to the 
marshal to take possession of it. It can hard- 
ly be said to be like the case where a party 
prosecuting in the state court is an entire 
stranger to the bankruptcy proceedings. 

The decree must be presumed to have been 
correct. It might be said that while the sale 
by Miller was a fraud on the creditors, still 
Baldwin was no party to It and that "if he 
did not have reasonable cause to believe that 
a fraud was intended, and that the debtor 
■was insolvent," the sale was good as to him. 
Who, however, is to decide this? It is ad- 
mitted on all sides that this is a question 
which the federal court has the right to de- 
cide. This being a federal question, could an 
ultimate decision be rendered by the state 
courts? Was the assignee bound to follow 
Baldwin through every state court up to its 
highest tribunal, and so on to the supreme 
court of the United States, or must he come 
into the federal court and assert his rights. 
Either the case must go to the supreme court 
of the United States under the 25th section 
of the judiciary act [1 Stat. 85], or Baldwin 
must come into the federal court. 

In the case of Buck v. Colbath, 3 Wall. 
[70 U. S.] 334. it was claimed that the mar- 
shal had improperly taken the property of 
"B." in an attachment suit in the federal 
court for the property of "A." There "B." 
•was allowed to sue the marshal in the state 
court. In that case the supreme court put it 
on the ground that the question in the fed- 
eral court was not as to the title to property 
between "A." and "B." But in the case now 
before the court that is the question, and the 
federal court has in one respect decided that 
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the property was Miller's; and tMs it had 
a right to decide, as is said hy the supreme 
court in the case of Ex parte Christy, 3 How. 
[44 TJ. S.] 292. In Freeman T. Howe, 24 How. 
[63 U. S.] 450, it was decided that when the 
Xjroperty is in. the possession of the marshal 
it could not he interfered with by a process 
from the state court; and here the property 
was in effect in the possession of the court 
or its officers, and the maintenance of the ac- 
tion in the state court depends on the con- 
struction to he given to the banlirupt law. 

It often happens that the federal and state 
courts decide differently between citizens of 
a state as to the rights of property, but here 
the federal court is, under the bantrupt law, 
the ultimate arbiter as to the construction of 
the bankrupt law, and by this the state courts 
are bound. This property must, therefore, 
come into the federal court to have rights 
determined. It is asked how Baldwin can 
have an appeal or writ of error. He has dis- 
missed the suit against the assignee, but the 
assignee has the property or the proceeds, and 
Baldwin has a complete remedy for the value 
of the property taken against him; and an 
appeal or writ of error will lie, for the value 
of the property taken, in a suit against the 
assignee just as in any other case. 

The order of the district court is only tem- 
porary, and under the peculiar circumstances 
of the case I shall not at prerent interfere with 
it If there are any facts which in the opin- 
ion of counsel may justify it, Baldwin can 
make application to the bankruptcy court to 
proceed with his suit in the state court. 

See further that an injunction will not be 
granted to stay proceedings in a suit instituted 
in a state court against the marshal for taking 
possession of property which did not belong to 
the debtor, under a warrant in involuntary pro- 
ceedings. In re Marks [Case No. 9,095]. 
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Case No. 9,55S. 

In re MILLER. 

[3 Cin. Law Bui. 967.] 

Circuit Court, D. Indiana. Nov. Term, 187S. 

Gkaxd Jury — District Attorney — ^iNSTKuoTioNSf 
NOT TO Prosecute — Oath of Jury. 

The grand jury, having the case of Casey 
"W. Miller, charged with embezzlement in the 
First National Bank of Indianapolis, imder 
investigation, came into open eoiirt and re- 
ported to Judge Gresham that the district at- 
torney had received instructions from the 
president of the United States against pros- 
ecuting a certain party for alleged embezzle- 
ment in the First National Bank of Indianap- 
olis, that they had been requested to investi- 
gate the matter, and desire to know from the 
court whether it was their duty to proceed 
with the case, instructions of the president to 
the district attorney to the contrary notwith- 
standing. 

GRBSBLA.M, District Judge (charging jury), 
^yhen you were impanelled at the begin- 



ning of the term you swore that you would 
diligently inquire and true presentment make 
of such matters as should be given you in 
charge, or might otherwise come to your 
knowledge, touching violations of the crim- 
inal statutes of the United States; that you 
would present no one through envy, hatred 
or malice, and that you would have no one 
unpresented through fear, favor, affection, 
reward, or the hope thereof. You could not, 
if you would, escape the obligation of this 
oath by heeding the instruction of the presi- 
dent in this particular case. The president 
may, if he feels so inclined, interfere, even 
in advance of indictment, by exercising the 
pardoning power. In no other way has he 
the slightest authority to control your ac- 
tion. He has it in his power to pardon the 
alleged offender, and unless he is willing to 
take this responsibility he has no more right 
to control your action than the czar of Rus- 
sia. If you believe the president's instruc- 
tions to the district attorney were Intended to 
prevent you from making the fullest investi- 
gation into the matter now before you, and 
from returning an indictment against the ac- 
cused if the evidence should warrant it, you 
should be inspired with additional determina- 
tion to do your duty. The moment the ^ec- 
utive is allowed to control the action of the 
courts in the administration of criminal jus- 
tice their independence is gone. It is due 
the president to say that the court does not 
believe he has any desire to encroach on the 
judiciary, or that he contemplated any imwar- 
ranted interference by his instructions to the 
district attorney. The district attorney says 
in open court that he is ready and wHliDg to 
aid you in any examination of this case which 
you may feel called upon to make. He and 
his assistants are faithful officers, and will 
render you all necessary aid in this as in 
other cases. 



Case Wo. 9,563. 

In re MILLER. 

[1 N. B. R. 410 (Quarto, 105); 1 Am. Law T. 
Rep. Bankr. 121.] i 

District Court, W. D. Pennsylvania. Jan, 28, 
1868. 

Bankruptcy — Order to Dismiss Proceedings- 
Petition OP ALL Parties. 

"When the petitioning creditor, the bankrupt, 
and all the creditors who have proved their debts, 
desire the court to dismiss the proceedings be- 
fore the choice of an assignee, an order will be 
made by the court directing that the proceed- 
ings be dismissed, and allowing the messenger 
to deliver up to the bankrupt the property seized, 
upon the payment of costs. 

[Cited in Judson v. Courier Co., 8 Fed. 425.] 

This being the day to which the first meet- 
ing of creditors was adjourned, at the re- 
quest of said creditors, and also the day 

1 [Reprinted from 1 N. B. R. 410 (Quarto 103>, 
by permission. 1 Am. Law T. Rep. Bankr. 121, 
contains only a partial report.] 



MILLER (Case No. 9,553) 

fixed for hearing the creditors, upon their 
petition praying for the discontinuance of 
the proceedings in this matter, which said 
petition was referred to me by special or- 
der of said district court, "with power to in- 
vestigate the facts and to report upon the 
law and expediency of such discontinuance. 
And further, that said register call a meet- 
ing of the creditors," &e. And further, that 
said register report as soon as may be there- 
after the action of said meeting to this 
court, and as to the power of the court to 
order such discontinuance. I sat, at the 
time and place above mentioned, for the 
purpose of performing the duties so assign- 
ed to me. 

AH the creditors of said bankrupt [Wil- 
liam D, Miller] named in the schedule wei-e 
notified of the time' and place of this meet- 
ing, under the order of the court, by publica- 
tion In the Erie Daily Republican, copies of 
which, containing the notice, were sent to 
each of the creditors, as well as to those 
who had proved their debts. Nineteen out 
of fifty-four of the creditors have proved 
their debts, amounting in all to the sum of 
^9,030.95. All of these were present at this 
meeting, or duly represented by their at- 
torneys, except the "Akron Stove Company," 
whose claim, as proved, is only twenty-five 
dollars. All the remaining twelve who have 
proved their debts, amounting to $9,005.95, 
vote in favor of dismissing the proceedings 
in bankruptcy, in compliance with the prayer 
of the petition. The claims of the creditors 
who have not proved their debts amount to 
about twenty thousand dollars. In view of 
the facts that the petitioning creditor, D. 
J. Crowell, the bankrupt, and all the cred- 
itors who have proved their debts (with the 
single exception above mentioned), desire 
the court to dismiss the proceedings, the 
register is of the opinion that it is expedient 
and proper that it should be done, provided 
it is lawful to do so. On this point the fol- 
lowing is respectfully submitted to the hon- 
orable judge of the district court: 
By SAMUEL E. WOODRUFF, Register: 
William D. MiUer was duly adjudged a 
• bankrupt on the 18th day of October, 1867, 
on petition of D. X Crowell, one of his cred- 
itors. Twenty-four of his creditors petition 
the court to dismiss and supersede the whole 
proceedings. No assignee has yet been cho- 
sen. The bankrupt and the petitioning cred- 
itor, and all the other creditors who have 
proved their debts (save one who did not 
appear nor make any opposition, and whose 
debt only amounts to twenty-five dollars), 
join in asking the court to grant the prayer 
of the petition. Has the judge of the district 
court the power to do so ? 

Two learned attorneys appeared before 
the register, in support of the affirmative of 
this proposition, but they furnished no au- 
thority or law bearing on the point, and 
base their arguments upon the general pow- 
er of common law courts to dismiss proceed- 
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ings upon the application of the parties. 
The proceedings in bankruptcy are sui gen- 
eris, and in absence of any express enact- 
ment, it is proper to look to the general 
scope and spirit of the act of congress cre- 
ating the jurisdiction. I am not aware that 
the question under consideration has been 
determined or even discussed in proceedings 
under the act of March 2, 1SG7 [14 Stat. 
517], 

In coming to the conclusion I have ar- 
rived at, I give much weignt to the action 
of the creditors who have proved their debts, 
at the meeting above referred to. At that 
meeting they decided that, in their opinion, 
it was best for aJl concerned that the pro- 
ceedings should be discontinued— nemo con- 
tradicente. The act gives large powers in 
the premises to these meetings of creditors. 
When presided over hy the register it calls 
them "coui-ts of bankruptcy." Sections 11, 
12. It authorizes a majority in number and 
value of such creditors to elect assignees (sec- 
tion 13), to remove an assignee by a similar 
vote (section 18), to determine the amount 
of dividends (section 27). Three fourths in 
value of them may supersede the proceed- 
ings by arrangement, and commit the whole 
estate of the bankrupt to trustees, who shall 
settle the estate under their direction (sec- 
tion 43), in which event the whole matter is 
taken out of the hands of the court, except 
as its aid is invoked by the creditors. The 
creditors who do not prove their debts are 
not allowed to have a voice in any of the 
proceedings, or to participate in the funds. 
The pohey of the act is to have the estate 
disposed of in such manner as the proving 
creditors shall determine is for their inter- 
est. In the present case they have deter- 
mined that their interests will be best pro- 
moted by allowing the bankrupt to resume 
the possession of his estate, and to con- 
tinue business. The register is of the opin- 
ion that the court has power to grant their 
request. There are some decisions under the 
bankrupt laws that have a bearing upon 
this point. In Cullen's Bankrupt Laws (440) 
it is said: "The only case in which any ex- 
press provision by statute has been made 
for superseding a commission is that of a 
petitioning creditor compounding his debts 
with the bankrupt; but the lord chancellor 
has always exercised a discretion of this 
kind whenever the ends of justice required, 
either for the sake of the creditors or of 
the bankrupt himself, that a commission 
should not be suffered to proceed." Hill 
Bankr. (2d Ed.) 406: "A district judge de- 
rives the power to supersede a commission 
of bankruptcy from the bankrupt law, by 
construction and implication." Morris's Es- 
tate [Case No. 9,825], cited Hill. Bankr. 407. 
"A supersedeas lawfully ordered places the 
bankrupt and his estate in the same situa- 
tion they would have been in if the commis- 
sion had never existed." Id. 407. 
For the foregoing reasons the register is 
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of tlie opiuion that it is both expedient, and 
legal, that a decree be entered by the court, 
directing the -whole proceedings in this mat- 
ter to be dismissed, vacated, and annulled; 
and that the marshal, as messenger, be di- 
rected to render up to the said. "William D. 
Miller, all property in his possession by vir- 
tue of the -waiTant of seizure, upon the pay- 
ment by the said William D. Jliller, of all 
costs of the proceedings. 

MeCANDLESS, District Judge. The de- 
cision of the register is affirmed. 



Case IJTo. 9,554. 

In re MILLER. 

[The case reported under above title in 17 N. 
B. R. 402. and 26 Pittsb. Leg. J. 8, is the same 
as Case No. 9,401.] 



Case No. 9,555. 

In rp MILLER. 

Ex parte MONSON SAVINGS BANK. 

[19 N. B. R. 78; 19 Alb. Law ,T. 40; 26 Pittsb. 
Leff. J. 175.] 1 

District Court, D. Massachusetts. Jan. 3, 1879. 

Baxkuuptcy — Secured Debt — Mortgage — Sale 
Theheundcr— Proviso B.\lasce Dub, 

The creditor bank held' a mortgage for eight 
thousand dollars given by the bankrupt and one 
S. M, upon laud owned by them in equal shares. 
After the bankrupt had been adjudicated and an 
assignee appointed, the bank, without notice to 
the assignee or leave of court, sold the mortgaged 
premises at auction for one thousand dollars 
and claimed to prove for the balance of the debt. 
It was afterwards agreed by the parties that 
the value of the land was six thousand dollars, 
and that the sale had been made "without any 
thought of the effect it might have upon the bal- 
ance of their claim in bankruptcy." Held, that 
no sufficient equitable excuse was given for the 
failure to comply with the law in disposing of 
the security, and that the creditor could not 
prove for any sum whatever. 

The Monson Savings Bank held a mortgage, 
given by Francis Miller, the bankrupt, and 
S. H. aiiller, of land, in Springfield, owned by 
them in equal shares, to secure their joint 
note for eight thousand dollars and interest. 
After P. Miller had been adjudged bankrupt, 
and after the appointment of his assignee, 
the bank sold the land by auction, in pursu- 
ance of a power in the deed, without notice 
to the assignee, or actual knowledge on his 
part, or leave of court, and it was bought by 
one Holmes, who was the highest bidder, for 
one thousand dollars. Giving credit for this 
amount against the debt and interest, and 
certain taxes and other charges, there re- 
mained an excess of debt amounting to seven 
thousand seven hundred and eighty-one dol- 
lars and twenty-six cents, for which the 
bank offered proof. After the court had in- 

1 [Reprinted from 19 N. B. R. 78, by permis- 
sion. 20 Pittsb. Leg. J. 175, contains only a 
partial report.] 



timatedthat proof could not be allowed on 
that state of facts, the parties further agreed 
that the value of the land' was six thousand 
dollars, and that the sale was made by the 
bank "without any thought of the effect it 
might have upon the balance of their claim 
in bankruptcy." The question was then ar- 
gued, whether the bank could prove for any 
sum, and what 

M. P. Knowlton, for Savings Bank. 
G. Wells, for assignee, 

LOWELL, District Judge. The practice of 
courts of bankruptcy, adopted in its substan- 
tial features by our statute (section 5075), re- 
quii'es a secured creditor, if he intends to 
prove for any excess of his debt above the 
value of the security, to have that value as- 
certained either by agreement with the as- 
signees or under the direction of the court. 
In England the creditor may, in order to 
prove at the first meeting, piit his own value 
on the security, but at the risk of accounting 
for all that he obtains above that value, with 
no corresponding right to have credit for any 
deficiency; which leads, I suppose, to a set- 
tlement with the assignees, in the fii'st in- 
stance. In all doubtful cases. 

The reason of the rule is well shown by 
this case. It is, that the assignee may take 
care that the property brings its full value. 
Here the sale produced exactly one-sixth of 
the admitted value; and it will not readily 
be believed that this result was not purpose- 
ly brought about for the benefit of the mort- 
gagees, and that they have not retained the 
actual control of the property, hoping for a 
large dividend besides. 

The decisions follow the statute, and reject 
proof of any part of a debt when the cred- 
itor has failed to take the steps required by 
law. In re Herrick [Case No. 6,421]; Mc- 
Henry v. La Society Frangaise [95 U. S. 58]. 
Our statute is so explicit that decisions are 
not needed. In bankruptcy there is, in my 
opinion, some equitable latitude; and if a 
case should arise in which some forms had 
been neglected, through mistake of fact, and 
possibly under some circumstances under one 
of law, and complete justice could be done, I 
think the court might permit proof for the 
proper sum. Lee v. Franklin Savings Bank 
[Case No. 8,188]. But I do not look upon this 
as such a case. The parties have agreed 
that the b^nk had "no thought" of the ef- 
fect of their action upon the proof; but this 
is not enough. They may have known that 
their action was in-egular, though they did 
not consider the consequences. If they liad 
been ignorant of the bankraptcy, or of the 
appointment of an assignee, they might well 
ask to have their mistake corrected. The 
agreement finds no such state of facts. They 
acted in a way that was not only irregular, 
but unfair between man and man, in not giv- 
ing the assignee notice of the sale. 

That the bank was a seem'ed creditor in 



MILLER (Case No. 9,556j 



[17 Fed. Cas. page 298] 



the sense of tlie statute, "was not denied. It 
held the joint note of two persons, not al- 
leged to be partners, and a mortgage upon 
land which the promissors held in common. 
There is no evidence that there was any re- 
lation of principal and surety between the 
debtors. If the petitioners claim to prove in 
full against the estate of one of those per- 
sons, they must, of course, give credit for 
the whole amount of the security, and if they 
restrict their proof to one-half of the debt, 
they must account for half the security. 
Richardson v. Wyman, 4 Gray, 553. It may 
be doubtful whether, in England, there could 
be proof at all against the estate of one joint 
debtor, while the other remained solvent. 
The general theory of administration there 
has been that the solvent debtor is to pay, 
and then make such proof as the whole equi- 
ties will give him. 

I do not doubt, however, that the practice 
here has been to admit full proof against one 
joint debtor, if the debt was unsecured, or 
the security was properly dealt with. 

This debt was secured, and no sufficient 
equitable excuse has been given for the fail- 
ure of the creditor to comply with the law in 
disposing of the security. Proof rejected. 
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Bankruptcy — Debt sot Piioved — Dividend- 
Right TO Participate — Distkibutiox. 

A creditor is not entitled to come in and par- 
ticipate in a dividend, where his debt has not 
been proved, until after the order for a distri- 
bution has been passed, and the day of making 
such dividend has been designated. 

[In the matter of Edmund H. Miller, a 
bankrupt.] 

In this case exceptions were taken to the 
report of the assignee classing the creditors, 
to whom dividends were allotted by him. 
The Immediate point raised for his honor's 
decision was, whether creditors were entitled 
to come in and participate in a dividend, pro- 
vided the debts were proved previous to the 
payment of the money out of the hands of 
the assignee, although not until after the 
dividend had been declared. 

BETTS, District Judge. The proceedings 
necessary now to bring into view are that 
on the 20th of April the assignee filed his re- 
port that he was prepared to make a dividend 
out of the assets of the estate, which had been 
reduced to money, and thereupon moved the 
court to order notice to be given thereof, and 
to designate the newspaper in which it should 
be published, and the day the dividend should 
be made. An order was entered la conform- 
ity to the motion the same day, for aU per- 
sons having objections to make to such dis- 
tribution to present the same to the court on 



Tuesday, the third day of May. No objec- 
tions were intei"posed. On the 6th of May, 
the assignee filed his further report that up- 
on the ceitificate of the clerk to him, dated 
May 5th, of debts proved, a dividend could 
be declared upon that amount, and moved an 
order accordingly. On the same day, an or- 
der was entered on the docket that the as- 
signee pay a dividend pro rata amongst the 
creditors w^ho may have proved their debts 
prior to the 11th instant; and if exceptions 
are filed to the validity of any debt proved, 
and notice be sen'ed on him previous to said 
day, that he defer payment on such debt un- 
til the further order of the court; and if the 
exceptions are sustained by the court then, 
that the assignee divide the sum therein em- 
braced rateably amongst the other parties, 
who have proved their debts as aforesaid. 
On the 11th of May the assignee filed a fur- 
ther report that of the debts proved against 
the bankrupt all except one were debts owing 
by the copartners Pine, Miller & Co., of which 
the bankrupt was one. That objections had 
been filed to the validity of one debt proved, 
which was in the course of litigation, and an 
order was moved and granted on the 17th 
that the assignee marshal the debts due by 
tlie bankrupt, first dischai-ging his individual 
indebtedness, and then applying the balance 
of the assets rateably amongst partnership 
creditors. On the 2d of June, the assignee 
filed his further report, specifying the debts 
and their order, upon which a dividend was 
computed, and the rate of such dividend. To 
this report different creditors excepted, and 
for various causes; but the question now to 
be disposed of is that raised by the objections 
of two creditors who proved their debts, and 
filed the proof on the first day of June. 

It is first to be noted, that by the stated 
practice the assignee estimates his dividends 
on debts certified by the clerk to have been 
proved, and the proofs to be on file, and that 
the clerk is to supply the certificate up to 
and including the day designated by the 
court as the one on which the dividend is to 
be declared. Is the dividend made to be lim- 
ited to debts in proof at that time, or must 
the assignee receive, as a new basis of con- 
templation, all debts proved anterior to the 
disbursements of the money? 

This question is to be considered in a 
double aspect First, in regard to the stat- 
utory provision; and 2d, upon general prin- 
ciples, deducible from bankrupt and insolv- 
ent laws as administered in the United States 
and England. The authority and direction 
on the subject conveyed by tlie statute are 
contained in the 10th section, and have rela- 
tion to four partieulai-s. 1st. That a distri- 
bution of assets, reduced to money, shall be 
made amongst creditors who have proved 
their debts with all practicable and reason- 
able speed, to commence within six months 
of the decree of bankruptcy; that notice 
thereof shall be published at least ten days 
in a newspaper designated by the court be- 
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fore the order tlierefor is passed; and all 
proceedings in bankruptcy shall, if practi- 
cable, be completed -within two years. A 
suit with a third party shall not delay a divi- 
dend, and creditors not having proved their 
debts until a dividend or mstribution shall 
have been made and declared shall be en- 
titled to the same pro rata out of subsequent 
dividends, so as to make all equal. Sections 
5, 10. The court is, moreover, required as a 
preliminary step to order a collection and 
distribution of the assets at the earliest pe- 
riods consistent with a due regard to the in- 
terests of creditors. Clearly, then, upon 
these provisions of the act, it is not neces- 
sary or proper to await the movement of 
creditors, in order to put the matter of dis- 
tribution in action. The orders will be en- 
tered, and the notice given, whether debts 
have been proved or not, and it would seem 
to comport with the manifest purijose of the 
act that such order should be peremptory as 
to time, and, when fulfilled, that it would 
become absolute as to all creditors who had 
come in and proved debts, or who had failed 
to do so. The provision saving to creditors 
their equal shares out of subsequent divi- 
dends when the debts have not been proved, 
until a distribution shall have been made and 
declared, plainly denotes that the proof must 
be in alike before the dividend is declared as 
before its payment; and that intendment is 
corroborated by a preceding clause, directing 
notice to be given in a paper designated by 
the court ten days before the order is passed. 
Passing the order would seem, therefore, to be 
the period that fixed the rights of creditors 
in respect to that particular dividend. This 
construction of the act is the only one that 
can give bearing and consistency to the pro- 
ceedings under this branch of the law. If 
additional debts may be brought into the 
computation after the day designated by the 
order, the assignee can never determine and 
report a pro rata which can be subjected to 
the review of the court, as it would be sub- 
ject to incessant fluctuations and renewals; 
and what would render it still more incon- 
venient and unequal in practice would be 
that, even after he had paid dividends under 
the rate, to a part of the creditors, others 
might come in and arrest payments in prog- 
ress to the residue, and, by presenting from 
day to day a new basis of distribution, dwin- 
dle down the pro rata first established, and 
place those creditoi*s to whom it was de- 
clared on a scale constantly descending in 
its proportions. 

The inconveniency of these proceedings 
would induce courts to uphold to the diligent 
creditor his advantages, if not taken away 
by the imperative provisions of the law; and 
in my judgment the act, instead of militating 
against the course adopted in this case, 
favors and suppoi-ts it, for by allowing cred- 
itors to come In subsequently to a full pro- 
poition, when they did not prove their debts 
until after a distribution had been declared 



and made, the intention of congress is that 
the failure to prove in time excludes the 
creditor from antecedent dividends is infer- 
rible by very sti-ong implication. This is al- 
so in consonance with the interpretation now 
given the English acts. 1 Schoales & L. 242; 
2 Brown, Oh. 50. Nor does the word "made" 
require the construction put upon it on the 
argument that the creditor is in time if he 
proves his debt before the assignee pays out 
the money. The more natural interpretation 
of the. term as associated and applied would 
be to regard it equivalent to that of passing 
the decree or order, because the previous 
terms of the section indicate that the divi- 
dend must be made upon the order passed 
therefor. The question would be essentially 
different if the application had been upon 
adequate equities to postpone the dividend 
until other creditors could be prepared to par- 
ticipate in it. This power the court could no 
doubt exercise at least any time within the 
six months appointed by the statute. 17 Ves. 
513. That application would place creditors 
upon a different footing in relation to each 
other, for it would afford opportunity to look 
into and object to the debts proposed to be 
brought in for a share of the dividend, or, if 
accompanied by evidence that the first divi- 
dend would exhaust the whole estate, would 
rest upon considerations of impressive equity. 
This motion is not based upon such equities, 
and though on the argument it is suggested 
that no ulterior assets are to be expected that 
consideration is only urged to induce the 
court to give a peremptory order admitting 
those debts to take under the distribution, 
and not as an incident calling for the inter- 
position of the court to stay distribution for 
the benefit of all other creditors alike with 
these particular ones. 

I am of opinion therefore that under a 
proper construction of the act a creditor is 
not entitled to have his debt brought in for 
a dividend if not proved until after the order 
for a distribution is passed and the day of 
making it designated. That order must be 
vacated or postponed or otherwise disposed 
of before any other creditors can come in to 
^share in such dividend. The exception to 
the assignee's report in this behalf cannot 
therefore be maintained upon the ti-ue import 
and spirit of the act The rules prevailing 
in analogous cases are of like bearing. The 
decree of distribution and dividend is re- 
garded in England and this country as fixing 
the rights of creditors as they exist at the 
time such decree passes. Even assumpsit 
has been authorized on the part of the cred- 
itor to recover the amount of the assignee, 
and the assignee was not permitted to dis- 
pute the amount allotted. Brown v. BuUen, 
1 Doug. 407. The case of Pratt v. Rathbun, 
7 Paige, 270, 271, is strong to show that cred- 
itors will not be allowed to come in as of 
course, after the day for proving debts be- 
fore a master has elapsed, so as to obtain an 
advantage in the distiibution of an insol- 
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Tent's estate, l)ut that tlie day of proof is 
not held to witli strictness so long as the 
proof can be received afterwards -without in- 
justice to other parties. In that case, al- 
though the creditors had gone into proof in 
due time before the master, and supposed 
their debt was properly established, the chan- 
■eellor only allowed them to come in subse- 
qiiently -and supply accidental omissions or 
Insufficiency, on terms essentially changing 
the position they might have held, had their 
-debt been proved at the time designated. No 
excuse is presented in this ease other in 
reality than that the matter was not probably 
regarded as worthy any attention; and the 
business of the court in these numerous pro- 
ceedings in bankruptcy can never be con- 
ducted with system and despatch if parties 
are not held to observe the orders of the court 
passed in interlocutory stages of the case 
with all reasonable exactness. This being 
a case of bald laches, the partj- does not 
entitle himself to come in and prove his debi, 
and take a dividend under the order as It 
stands. 

[See Case No. 9,550.] 



Case ISTo. 9,557. 

MILLER'S APPLICATION. 

[Cited in Morse on Citizenship, 230; 18 Am. 
Law Reg. (N. S.) 673. Nowhere reported; 
opinion not now accessible.] 
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MILLER'S CASE. 

[Brown, Adm. 156.] i 

District uourt, E. D. Michigan- March, 1867. 

CouitTS— Crimisal Jdkisdiction— High Seas. 

The great lakes are not "high seas" within 

the meaning of the act of July 29, 1850 [9 

Stat. 441], punishing the burning of vessels. 

[Cited in Ex parte Byers, 32 Fed. 406. Cited 

in dissenting opinion in U. S. v. Rodgers, 

150 U. S. 280, 283, 14 Sup. Gt. 121, 122.] 

Motion in arrest of judgment. The defend- 
ant [Henry Miller] was convicted of wilfully 
procuring the setting on fire of the passenger 
steamer Morning Star, plying between De- 
troit and Cleveland, on Lake Erie. The in- 
dictment was framed under the act of July 
29, 1850 (section 7, 9 Stat. 441), punishing the 
offense when committed on the "high seas." 
The defendant's counsel moved the coiu-t that 
a rule be entered directing an arrest of judg- 
ment, for the reasons following, to wit: (1) 
Because the offense named in the indictment 
Is charged to have been committed on the 
high seas, and this court has no jurisdiction 
over any part of the high seas. (2) Because 
the offense charged in the indictment, if com- 
mitted on any part of Lake Erie, is not an 
indictable offense within any act of congress 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 



cognizable by this court. (.3) It appears in 
evidence that if the offense charged in the 
indictment was committed at all, it was com- 
mitted within the territorial boundaries of 
the state of Ohio, and hence the court had no 
jurisdiction, and 'erred in refusing to charge 
the jury, as requested by the defendant's 
counsel, that this court had no jurisdiction of 
the case. 

G. V. N. Lothrop, for the motion. 
Alfred Russell, U. S. Dist. Atty., for the 
Government. 

"WILKINS, District Judge, By the consti- 
tution congress may define and punish fel- 
onies committed upon the high seas. The 
motion in this case requires the court to de- 
termine the meaning of the words "high 
seas," as employed in the constitution and the 
penal acts passed thereunder. The 7th sec- 
tion of the act of July 29, 1850, under which 
this indictment is framed, provides that 
"every person not being an owner who shall 
on the high seas wilfully, with intent to 
destroy the same, set fire to any vessel," &c. 

I regard it as settled that the high seas are 
the uninclosed waters of the ocean outside 
the projecting . capes. Without going over 
the cases at length, I may refer to Wilt- 
berger's Case, 5 Wheat. [18 U- S.] 76, and 
Bevans' Case, 3 Wheat. [16 U. S.] 336; U. S. 
V. Grush [Case No. 15,268]. The act of 1850, 
under consideration, is almost identical with 
the act of March 26, 1804, c. 40 [2 Stat. 
290], and Judge Story, in U. S. v. Robinson 
[Case No. 16,176], gave a construction to that 
act, and decided that ship-buming on a bay 
in the island of Bermuda, land-locked and 
inclosed by reefs, was not committed on the 
"high seas" within the purview of the act. 
So Mr. Justice Nelson, m the late case of 
TJ. S. V. Wilson [Id, 16,731], also held in re- 
spect to this offense when committed on the 
Bast river. It should be observed that in 
most other acts touching offenses on the high 
seas, the words "or in any haven, creek, 
basin, bay or other waters within the ad- 
miralty and mai-itime jurisdiction," are add- 
ed. And within this latter description the 
lakes would be included. But the act of 
1845 [5 Stat. 726], itself extending the ad- 
miralty jurisdiction over the lakes, recognizes 
the distinction between the lakes and the 
high seas. The same jurisdiction is given by 
that act to the district courts in certain cases 
arising on the lakes, as in cases arising on 
the high seas. 

It is true that, in Moore v. American 
Transp. Co., 24 How. [65 U, S.] 1, the su- 
preme court declared that navigation upon 
Lake Erie was not inland navigation as con- 
tradistinguished from navigation upon the 
ocean, and used language classing the lakes 
with the ocean for certain commercial pur- 
poses; but the opinion in that case clearly 
points out the distinction between the lakes 
and the high seas. 



[17 Fed. Cas. page 301] 

I agree with the court in Wilson's Case 
[supra], that it is within the constitutional 
competency of congress to define and punish 
this offense when committed upon other wa- 
ters than the high seas; hut congress has not 
done so; and in cases like this and the case 
of the Lake Erie pirate, Burley, the federal 
courts cannot act without an amendment of 
the act of 1845 extending the jurisdiction to 
crimes, as well as to torts and contracts con- 
cerning lake shipping between the states. 
Such an act would be beneficial on account 
of the difficulty of fixing the locality of such 
crime so as to give jurisdiction to any partic- 
ular state court, and by reason of the accessi- 
bility and effective process of the federal 
coxirts. In this and other similar cases the 
offender will in all probabUity go unpunish- 
ed in any state court 

The evidence in this case exhibited a state 
of facts truly frightful to contemplate, and 
it is with great regret I feel compelled by 
the decisions of the supreme court to gi-ant 
the motion and direct the discharge of the 
prisoner for want of jurisdiction. 

Judgment arrested. 



MII/LBB (ADAMS v.). See Case No. 63. 

MILLER T. The ALICE GETTY. See Case 
No. 193, 
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MILLER V. ANDROSCOGGIN PULP CO. 

L5 Fish. Pat. Cas. 340; Holmes, 142; 1 O. G. 
409.] 1 

Circuit Court, D. Maine. March, 1872. 

Patents— Making Paper Pulp— Wood Fibeu— 

ISFIllSGESIEXT. 

1. Letters patent for an "improvement in re- 
ducing wood to paper-pulp," reissued to A. 
Pasenstecher. assignee of Henry \ oelter, June 
6, 1871, wliich improvement consists in defibnng 
the wood by acting upon a block by a griuduig 
surface, which moves substantially aa'oss the 
iibers, and in the same plane with them, are 
valid. 

2. Such invention is not anticipated by the 
French patent of Christian Voelter for srinding 
wood upon the ends of the fibers, or by the Eng- 
lish patent of A. A. Brooman, for grinding wood 
hS a stone moving diagonally across the fibers. 

3. The novelty of the invention not having 
been disproved by the facts set up by the de- 
fease, and it appearing that there was an actual 
infringement, and that complainant had been in 
exclusive possession under the patent for a Ions 
time, with the acquiescence of the public: Held, 
that a provisional injunction should be granted. 

[Cited In Hat-Sweat Manufg Co. v. Davis 
SewJiig-Mach. Co., 32 Fed. 402.J 

[Bill in equity [by "Warner Miller] to re- 
sti-ain alleged infringement of letters patent 
[No. 21,161] for an improvement in reducing 

1 [Reported by Samuel S. Fisher, Esq., and by 
Jabez S. Holmes, Esq., and here compiled and 
reprinted bv permission. The syllabus and opin- 
ion are from 5 Fish. Pat. Cas. 340, and the 
statement is from Holmes, 142.] 
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wood to paper pulp, originally granted Henry 
Voelter, Aug. 10, 1858, antedated Aug. 29, 
1856, extended for seven years; reissued June 
6, 1871, [No. 4,418,] to A. Pagenstecher, and 
by him assigned to tlie complainant] 2 

A. A. Strout and Causten Browne, for com- 
plainant. 

W. H. Clifford and Chauncey Smith, for 
defendants. 

SHEPLEY, Circuit Judge. The defendants 
in this case are charged with an infringement 
of letters patent for a new and useful im- 
provement in reducing wood to paper-pulpr 
for which letters patent were issued to Hemy 
Voelter, assignor to Alberto Pagenstecher, 
The letters patent were originally issued to 
Henry Voelter, dated August 10, 1S58, and an- 
tedated August 29, 1856; reissued April 6, 
1869, to A. Pagenstecher, assignee; extended 
for seven years from August 29, 1870; reis- 
sued June 6, 1871, to Pagenstecher's assignee; 
reissue assigned to complainant June 8, 1871, 
The Voelter patent is for an improvement 
in the art of reducing wood into pulp for use 
in paper, and also for certain improvements 
in machinery therefor. In the specification 
of the reissued patent, Henry Voelter states: 
"The art of reducing wood to pulp, by sub- 
jecting the same to the action of a revolving 
stone, is not a new one, machinery for grind- 
ing wood, while a current oX water was ap- 
plied to the stone, having been patented in 
France, by Christian Voelter, as early as 1847 
{see vol. 10, second series. Brevets d'lnven- 
tion); and in England, by A. A. Brooman, of 
London, in 1853 (see Repertory of Patented 
Inventions for May, 1854, p. 410). 

"In all tlie processes known or used prior 
to my present invention, the wood has been 
acted upon by the stone in one of two ways, 
viz: either by causing the surface of the 
stone to act upon the ends of the fibers, the 
surface of the stone movmg substantially in 
a plane perpendicular to the fibers of the 
wood; or, secondly, by acting upon the fibers 
in such a direction that they were severed di- 
agonally, the surface of the stone moving di- 
agonally across the fibers. 

"The first plan, in fact, made powder of the 
wood. The pulp had no practical length, and, 
on trial, proved worthless, or nearly so. The 
second plan was carried out by the use of a 
stone revolving like an ordinary grindstone, 
the wood being applied upon the cylindrical 
surface thereof, with the fibers perpendicular, 
or nearly so, to planes passing through the 
axis of the stone and the point or locality 
where the grinding was performed;" and this 
plan also failed because the fibers were cut 
off in lines diagonal to their own length, and 
were consequently too short to make good 
pulp. There were other difficulties attending 
the process, not necessary here to mention. 
"Such was the state of the art prior to my 



2 [From Holmes, 142.] 
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invention; and my improvement in tlie art 
consists in grinding, ou ratlier tearing out the 
fibers from tlie bundle of fibers whicb make 
up a piece of wood, by acting upon them by 
a grinding surface, wMch moves substantial- 
ly across the fibers, and in the same plane 
with them." 

The first claim in the reissued patent is for 
the improvement in the art herein described, 
which consists in tearing or grinding out fibers 
from blocks of wood, in the manner substan- 
tially as described, without cutting or sever- 
ing the fibers either perpendicularly or diag- 
onally to their length, as heretofore practiced 
in this art. 

The third claim is for the combination of a 
grinding surface and cells or boxes for blocks 
of wood, so constructed and arranged with 
reference to the surface, that the fibers or 
blocks of wood placed therein lie in the plane, 
substantially, of the grinding surface, and 
across the line of motion of points in the 
grinding surface. 

The fourth claim is for, in combination with 
a revolving grinding surface, blocks of wood 
so held thereon that then: fibers are in the re- 
lation to the surface and to the motion of 
points thereon, substantially as described, so 
that, by the opei-ation of the grinding surface 
upon the bloclis, fibers will be separated from 
the same without being cut across. 

It is clear that tlie defendants use the im- 
provements and combinations described in 
the first, third, and fourth claims of the 
Henry Voelter patent. 

The defense is placed substantially upon 
the ground that the Christian Voelter patent 
of 1847, referred to by Henry Voelter in his 
application in 1858, described the same mode 
of defibring the wood that the reissue de- 
scribes and claims. Defendants contend fur- 
ther that the reissued patent, as interpreted 
by them, does not state otherwise. 

After a careful examination of the specifi- 
cation in the last reissued patent, it appears 
to be evident that Henry Voelter, after refer- 
ring to the inventions of Christian Voelter 
and A. A. Brooman as describing the state 
of the art prior to his invention, refers to 
these two patents, when he says, "In all the 
processes known or used prior to my present 
invention, the wood has been acted upon by 
the stone in two ways, viz: either by causing 
the surface of the stone to act upon the ends 
of the fibers, the surface of the stone moving 
substantially in a plane perpendicular to the 
fibers of the wood; or, secondly, by acting up- 
on the fibers in such a direction that they 
were severed diagonally, the surface of the 
stone moving diagonally across the fibers. 
The first plan" (and herein I think he clearly 
refers to the invention of Christian Voelter) 
"in fact made powder of the wood. The pulp 
had no pi-actical length, and on trial proved 
worthless, or nearly so." "The second plan" 
which Henry Voelter describes is an exact 
description of the plan of Brooman; and he 
goes on to state that this plan also failed be- 
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cause the fibers were cut off in lines diagonal 
to then- own length, and were consequently 
too short to make good pulp. 

Having thus described the state of the art 
prior to his invention, he describes his own 
improvement in the art to consist in grinding, 
or rather tearing out the fibers from the bun- 
dle of fibers which make up a piece of wood, 
by acting upon them by a grinding surface, 
which moves substantially across the fibers, 
and in the same plane with them. 

This process of defibring the wood appears 
to the court to be clearly suggested, indicated, 
and claimed in the first application of Heniy 
Voelter for a patent, as distinguished from 
the prior inventions of Christian Voelter and 
Brooman in those portions of the specifica- 
tion wherein he states that these prior patents 
are for the very same, or essentially the same 
invention, and that the principle and ele- 
ments of his invention have nothing in com- 
mon with any known or used machinery or 
apparatus for preparing and assorting wood- 
pulp, except the employment of a circular and 
rotating mill or grindstone as a reducing 
agent. 

After further reference to the prior state of 
the art as developed in the patents of Chris- 
tian Voelter and Brooman, he proceeds to 
state ithat a most important and decidedly 
novel feature is introduced in his invention, 
by constructing and arranging the reducing 
apparatus in such a manner as to admit, 
first, of a position of the block with its fibers 
parallel to the axis of the revolving stone. 
This position of the fibers of the wood in the 
plane, substantially of the grinding surface 
and across the line of motion of points in the 
grinding surface, is as clearly stated in his 
first application to be a most important and 
decidedly novel feature of his invention as it 
is in the third and fourth claims of the last 
reissued patent 

If the invention of Christian Voelter em- 
braced the principles and elements of this in- 
vention so far as the position of the fibers of 
the wood in their relation to the plane of, 
and the line of motion of points in, the grind- 
ing surface is concerned, being the principle 
and elements which distinguish the process 
of defibring the wood from all prior processes 
which severed the fibers either perpendicular- 
ly or diagonally to their length, then there 
was a willful suggestio falsi in the original 
and all subsequent specifications of the Henry 
Voelter patent. 

It can not for a moment be contended that 
Henry Voelter did not understand the inven- 
tion of Chi-istian Voelter so far as it related to 
this position of the fibers of the wood in their 
relation to the plane of, and the lines of mo- 
tion of points in the grinding surface. If any 
such position of the fibers was contemplated 
in the invention of Christian Voelter, where- 
by they would be disintegrated and separated, 
instead of being ground ofiC perpendiculai-ly 
or cut off diagonally, then Henry Voelter, 
who was a brother and partner of Christian 
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Voelter, and familiar with Ms process, must 
not only have known it, but Icnowing it, have 
willfully misstated it; and, in the same paper 
in which he misstated it, have referred to 
the evidence which would hav6 proved his 
statement to be false, and his claim that his 
process of defibring the wood, as distin- 
guished from grinding or cutting ofE the 
fibers, was an important and novel feature of 
his invention, to be groundless. 

The very vague and meager" description in 
the Christian Voelter patent, of the mode in 
which the wood is applied, would not alone 
afford any conclusive evidence as to the rela- 
tive position of the fibers of the wood to the 
grinding surface. The only description in the 
patent relates to the position of the block it- 
self in relation to the grinding surface, and 
contains in it no word necessarily descriptive 
of 'the relation of the fibers of the wood to 
the grinding surface; He says only: "Sev- 
eral bits or pieces of knotless timber, of a 
length equal to the thickness of the grind- 
stone, are pressed against its external circum- 
ference." Defendants contend that the word 
"length" refers to the dimensions of the block 
in the line of the fibers of the wood^ as distin- 
guished from its true length. The word 
"length" is undoubtedly sometimes used in 
this sense. Upon this point it is sufficient to 
say that these words of description are so 
ambiguous that they might have been appli- 
cable, either to a block of wood, with its fibers 
substantially parallel to the plane of the 
grinding surface and perpendicular to the 
lines of motion of points in the grinding sur- 
face, or applicable to a block of wood with 
the fibers substantially perpendicular to the 
grinding surface. The word "length," it will 
be observed in this description, is used only 
for the purpose of showing that the dimen- 
sions of the block in one direction are to be 
equal to the thickness of the grindstone, for 
the purpose of utilizing the whole giinding 
surface. The description itself, therefore, be- 
ing so ambiguous as not to enable us to de- 
termine by that alone the relation of the 
grinding surface to the fibers, we must look 
to the remainder of the aescription to see if 
we can ascertain from the description of the 
results of the action, what action was con- 
templated. Is there anything in the subse- 
quent language of the patent, describing what 
follows from the action of the gi-inding sur- 
face upon the fibers of the wood, which indi- 
cates whether the fibers were disintegrated, 
as they would be if the block were placed 
with the fibers in one position, or ground or 
cut off as they would be if the fibers were 
placed in the other position, in relation to 
the grinding surface? In the one case there 
would be long fibers or bundles of fibers of 
unequal thickness; in the other, short fibers 
more or less nearly partaking of the charac- 
ter of dust or powder. He says in the subse- 
quent portion of his specification, referring to 
the bits of wood before referred to: "These 
pieces are soon fretted away by the rugged- 



ness of the grindstone, and reduced to a kind 
of pulp, which, falling into a water-bath sit- 
uated at the inferior part, is transformed into 
a pulp or paste of a greater or lesser thinness, 
according to the intention. That pulp is 
mixed with a variable proportion of rags, to 
be thus used for the fabrication of paper." 
It is manifest from this that the relation of 
the grinding surface to the fibers of the wood 
was one which was intended to fret away the 
wood into a powder or dust, which, falling 
into a water-bath, would, without any pre- 
vious screening, be transformed into a pulp 
or paste suitable to be mixed with rags, to be 
thus used for the fabrication of paper. 

The language used, the process described, 
the results attained, are utterly irreconcilable 
with the idea of any such defibring of the 
wood as would take place if the fibers were 
disintegrated and separated in such a manner 
as -to require subsequent screening and classi- 
fication, and are entirely reconcilable with 
the construction that the fibers were to be 
groimd or fretted away to a powder, wliich, 
falling into a water-bath, would be trans- 
formed into a paste or pulp ready for ad- 
mixture, like china-clay, with rags for the 
use and manufacture of paper. 

Aided by this description of the results of 
the action of the grinding surface upon the 
wood, we find no difficulty in the construc- 
tion of the Christian Yodter patent, or in de- 
termining that the first sentence quoted from 
the patent contemplates such a relative posi- 
tion of the fiber to the grinding surface as 
would afford the result described in the sen- 
tence last quoted; that is, substantially, that 
the ends of the fiber were presented to the 
action of the grinding surface. 

This is the construction which Henry Voel- 
ter puts upon the Christian Voelter patent. 
This is the construction which the patent of- 
fice has four times put upon it. 

Without, upon this motion for a prelimi- 
nary injunction, stating more elaborately the 
other reasons which have influenced the mind 
of the court in coming to this conclusion, I 
have only to remark, in conclusion, that I en- 
tertain no doubt that this construction, so re- 
peatedly given and so long acquiesced in, is 
clearly correct. 

The complainant has for a long time been 
in exclusive possession under the Henry 
Voelter patent, with the acquiescence of the 
public therein, and there is no evidence of 
any interruption of the exclusive possession 
under this patent, tending in any way to 
weaken the presumption in favor of his title 
arising from this enjoyment and acquiescence. 
The novelty of the plaintiff's invention is not 
questioned except by the claim that it was 
anticipated by the patents to Brooman and 
Christian Voelter. These patents were refer- 
red to in the original application of Henry 
Voelter; the construction of these patents 
has four times been passed upon at the pat- 
ent office, as not anticipating the claims in 
question in the Henry Voelter patent. The 
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court entirely concui'S in the construction thus 
given. 

It is not perceived tliat any additional ligM 
upon tlie question of the interference with or 
anticipation of this patent by tliose set up in 
the answer could be afEorded by any evidence 
likely to be taken before the final hearing in 
the cause. So far, therefore, as the question 
of the novelty of the invention is concerned, 
the question Is as fully presented to the court 
as there is any reason to suppose it can be 
at the final hearing. Entertaining no doubt, 
upon the evidence now presented, of the nov- 
elty of the invention, the defendants' process 
being substantially identical with that 
claimed in the first, third, and fourth claims 
of the complainant's patent, it is clearly the 
duty of the court, under the eii'cumstanees, 
to give the plaintiff the benefit of that pre- 
sumption of title which the patent affords, 
and which, in this case, it especially affords 
him, as against any adverse right set up nn- 
der patents referred to by him in his original 
application, and so frequently decided by the 
patent office not to interfere with the original- 
ity of the inventions claimed by him. 
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MILLER V. BALTIMORE & O. R. CO. 

[1 Cin. Law Biil. 276.] 

Circuit Court, S. D. Ohio. 1876. 

Pkagtice at Law— Noxsuit — Demuurer to Evi- 

i>EXCE — Master asd Servant — Fellow 

Servants — Amoont of Recovery. 

1. The circuit courts of the United States have 
no power to grant a peremptory nonsuit against 
the will of the plaintiff. 

2. Upon a demurrer to evidence, every fact 
which can be reasonably inferred from the evi- 
dence is taken as admitted, and a demurrer is 
allowed in no case where there are facts and cir- 
cumstances which tend to establish the issues. 

3. As a general rule the master is not liable 
to his servant for injuries accruing to him from 
the negligence of a fellow servant engaged in 
a common employment- And all agents and em- 
ployes who are engaged in the general business 
of operating a railroad are fellow servants. 

4. The master, however, is bound to use or- 
dinary care to employ and retain in his service 
competent servante. 

5. If, therefore, injury shoiild result to a 
hrakeman upon a railroad from the negligence 
of an incompetent conductor, engineer, or brake- 
man, in whose employment the railroad did not 
use ordinary care, it would be liable. 

6. In such case the plaintifiE would be entitled 
to compensatory damages only, unless such in- 
jiuT was "the result of willful misconduct, or 
of that reckless indifference to the rights of the 
plaintiff which is equivalent to an intentional 
violation of them." 

At law. 

O. Atherton and Follett & Cochran, for 
plaintiff. 

C. H. Kibler and Hoadly, Johnson & Col- 
ston, for defendant. 



SWING, District Judge. The action was. 
originally brought in the court of common 
pleas of Licking county, Ohio, by the plain- 
tiff, Lewis E. Miller, against the Baltimore 
& Ohio Railroad Company, to recover dam- 
ages sustained by him, while acting as brake- 
man, by being caught between two freight 
cars, while attempting to couple them, stand- 
ing on a siding of the defendant's railroad at 
Thomport, Ohio. The plaintiff alleged that 
he was the hind brakeman of a train coming " 
north on said railroad on September 2, 1S72. 
That he was the inferior servant of the con- 
ductor and engineer of said ti'ain, and sub- 
ject to their orders, and that under their em- 
ployment the said conductor and engineer 
were his superior officers. That the forward 
brakeman on said ti'ain was without experi- 
ence in the duties of his business, and in- 
efficient, and that defendant knew it at and 
before that time. That the plaintiff was or- 
dered by the conductor of said train to 
couple said cars, and the engineer detached 
the engine from his train, and attempted to 
couple the same to the first car on the sid- 
ing. That by reason of the inefficiency of 
the front brakeman that duty devolved upon 
the fireman. That the plaintiff made the 
proper signal to the engineer not to come 
back with the first car against the second. 
That the plaintiff, in pursuance of his gen- 
eral orders, had procured a crooked link to 
connect the two freight cars, and went be- 
tween them to adjust the same preparatory 
to the coupling of the cars, and that the engi- 
neer, not obeying his signal, and having, 
through the inefficiency of the front brake- 
man, failed to make the coupling between 
the locomotive and the front car, again 
thrust the locomotive against the front cai-, 
precipitated that against the second car, 
while plaintiff was adjusting the crooked 
link, thereby catching the body of plaintiff 
between the bumpers of the cars, and very 
seriously injuring him. 

Plaintiff based his right of recoveiy on two 
grounds: 1st That tlie injury resulted from 
the carelessness of a superior agent, to whose 
orders and control he was subject. 2d. Al- 
so, that the injury was atti'ibutable to the 
inefficiency of the forward brakeman, and 
the company was culpable in his selection 
and retention. On the part of the plaintiff, 
it was contended that the law of the case 
should conform to the rule declared in the 
case of Little Miami R. Co. v. Stevens. 20 
Ohio, 415, and followed by a line of decisions 
in Ohio, declaring the corporation liable to 
an inferior servant for the carelessness and 
negligence of a superior seiwant placed in 
authority and control over the inferior one. 
On the part of the defendant, it was argued 
that the rule in Ohio was anomalous, and 
contraiy to the weight of authority in Eng- 
land, and the most of the states of the Union, 
and should not be declared to be law by the 
federal courts. 

The case being ti'ied by a jury, and evi- 
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denee haying been given by plaintiff -to sus- 
tain the issues on his part, the plaintiff rest- 
ed his case, and the defendant then moved 
the court to order a non-suit on the ground 
that the evidence in law was not sufficient to 
maintain the action. 

,BY THE COURT. Under the law of Ohio, 
tiie court, in a proper case, might either 
grant a non-suit, or arrest the testimony 
from the jury and direct a verdict for de- 
fendant, and, if we are to he governed by 
the law of Ohio, we should proceed to the 
examination of the merits of the motion. It 
is claimed that section 5 of the act of con- 
gress passed June 1, 1S72 [17 Stat. 197], 
which provides "that the practice, pleadings, 
forms and modes of proceeding in other than 
equity and admiralty causes in the circuit 
and district comls, shall conform as near as 
may be to the practice, pleadings and forms 
and modes of proceeding existing at the time 
in like causes in the courts of record of the 
state, within which such circuit or district 
courts are held," would require us, in the 
disposition of this motion, to conform to the 
state practice. In our administration of the 
law, since the passage of that act, we have 
held that its provisions were not applicable 
to and did not control the judge in his ti-ial 
of the cause; that in this he was governed 
by the common law and the decisions of the 
supreme court of the United States; and in 
this we are fully sustained by the recent de- 
cision of the supreme court of the United 
States in Nudd v. Burrows [91 U. S.] 426. 
Such being the rule by which we should be 
governed, we find it to be a well-settled rule 
"that tlie circuit courts of the United States 
have no power to gi'ant a peremptory nonsuit 
against the will of the plaintiff." Elmore v. 
Grymes, 1 Tet. [26 U. S.] 469; De Wolf v. 
Babaud, Id. 497; Crane v. Norris, 6 Pet. [31 
U. S.] 598; Silsby v. Foote, 14 How. [55 U. 
S.] 21S; Castle v. Bullard, 23 How. [64 U. S.] 
172; Boucieault v. Fox [Case No. 1,691]; 
Schuehardt v. Aliens, 1 Wall. [68 U. S.] 359. 
The motion will therefore be overruled. 

After the overruling of the demurrer, coun- 
sel for defendant suggested to the court that 
the same object might be obtained by filing 
either a motion to arrest the testimony from 
the jury, or a demurrer to the evidence; but, 
it being suggested by the court that a mo- 
tion to arrest the testimony from the jury 
was substantially a motion for nonsuit, the 
defendant thereupon demurred to the evi- 
dence. 

BY THE COURT. In the case of Young 
V. Black, 7 Oranch [11 U. S.] 565, Justice 
Story says; "A demurrer to evidence is an 
unusual proceeding, and is allowed or denied 
by the court, in the exercise of a sound dis- 
cretion, under all the circumstances of the 
case." And again the same learned justice, 
in the case of Towle v. Common Council of 
17FED.CAS. — 20 
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Alexandria, 11 Wheat. [24 U. S.] 320, says: 
"It is no pai-t of the object of such proceed- 
ing (demurrer) to bring before the court an 
investigation of the facts in dispute, or to 
weigh the force of testimony, or the pre- 
sumption arising from the evidence. That 
is the proper province of the jury." Again: 
"If, therefore, tliere is parol evidence in the 
case which is loose and indeterminate, and 
may be applied with more or less effect to 
the jury, or of the evidence of circumstances, 
which is meant to operate beyond the proof 
of the existence of those circumstances, and 
to conduce to the proof of other facts, the 
party demurring must admit the facts of 
which the evidence is so, loose and indeter- 
minate and circumstantial, before the court 
will compel the other party to join therein." 
And in the case of Reed v. Evans, 17 Ohio, 
128, the same rule is declared. See, also, U. 
S. Bank V. Smith, 11 Wheat. [24 U. S.] 172; ' 
Suydam v. Williamson, 20 How. [61 U. S.] 
427. Applying the doctrine thus laid down 
to the evidence in this case, the demurrer 
must be overruled. 

The defendant then proceeded to introduce 
testimony, and at the conclusion of the argu- 
ments of counsel THE COURT instructed 
the jui-y as follows: 

It is claimed by the plaintiff that he was 
acting as brakeman, under the orders of his 
supei'iors, the conductor and engineer, when 
the accident from which the uijury result- 
ed occurred. It is also claimed that the 
accident resulted from the incompetency of 
servants in the employ of the defendant. 
The general doctrine "that a principal is not 
liable to one servant in his employ for in- 
juries resulting from the carelessness of 
another servant, when both are engaged in 
a common service," may be said to be an ad- 
mitted rule of law. The Ohio courts have 
engrafted upon this general rule the qualifi- 
cation that, if the sei-vant was acting under 
the orders of a servant of superior grade, 
the principal is liable for injuries resulting 
from the negligence of such superior (Cleve- 
land, C. & O. R. Co. V. Keai-y, 3 Ohio St. 201), 
and such is believed to be the doctrine of the 
courts of Kentucky. But, so far as we have 
been able to examine the doctrine of the 
courts of the other states of the Union, they 
admit of no such exception. The question 
has not been passed upon by the supreme 
court of the United States, although it was 
suggested in the case of Union Packet Co. v. 
McCue,17 Wall. [84 U. S.] 508, and Union Pac. 
R. R. V. Fort, Id. 508. The circuit courts of 
the United States, so far as we are advised, 
have followed the general rule. Haugh v. 
Texas & Pac. Ry. Co. [Case No. 6,221]; Dil- 
lon V. Union P. R. Co. [Id. 3,916]. The ques- 
tion not involving the construction of any 
statute of the state, but being one of general 
jurisprudence, we are not bound to follow 
the state decisions upon the question. Pine 
Grove Tp. v. Taleott, 19 Wall. [86 U. S.] 677. 
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We entertain a very high regard for tlie de- 
cisions of the supreme court of Ohio, and 
would be satisfied if the rule of law were in 
accordance with their decisions; but the 
weight of authority against it requires us, 
we think, to adopt the general rule that the 
defendant is not liable to the plaintiff in this 
cause if the injui*y complained of was caused 
by the negligence of either the conductor, 
engineer, or brakeman; they were all his 
fellow servants. Whart. Neg. 222; Redf. 
R. R., 229; and the very careful and extend- 
ed collection of the authorities by Judge Dil- 
lon in the case of Dillon v. Union Pac. Rail- 
road [supi-a]. 

Under the second branch of the plaintiff's 
claim there can be no doubt the defendant 
was bound to use ordinary and reasonable 
care and diligence in the selection of their 
employes, and to furnish suitable structure 
and machinery. And if the evidence shows 
you, in this case, that the defendant negli- 
gently employed an unskilled and incompe- 
tent conductor, engineer, or brakeman, and 
the injury accrued to the plaintiff by reason 
of the negligence of conductor, engineer, or 
brakeman, the plaintiff is entitled to your 
verdict, unless the plaintiff was fully advised 
of such incompetency, and remained in the 
service of the defendant after being so ad- 
vised. See authorities supra. 

If you should find for the plaintiff, you will 
give him such sum as will compensate him for 
the injury sustained. And this will embrace 
the loss of property destroyed, expenses in- 
curred, loss of time, pain and suffering and 
permanent injuries resulting to him from the 
accident; but you cannot give exemplary 
damages, unless you find that the injury was 
done willfully, or was the result of a reck- 
less indifference to the rights of the plaintiff, 
or that entire want of care which would 
raise the presumption of a conscious indif- 
ference to consequences. Milwaukee, etc., 
R. Co. V. Arms, 91 U. S. 489. 

Verdict for plaintiff for ?300. 
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MILLER V. BALTIMORE & O. R. GO. 

[3 Gin. Law Bui. 151.] 

Gircuit Court, N. D. Ohio. 1878. 

Railroad Compasies — Ixjurt to Employee — Fel- 
low SEltVAST. 

At law. 

Homer Goodwin, for plaintiff. 
E. J. Estep and Judge Dickey, for defend- 
ant. 

Before BAXTER, Circuit Judge, and 
WELKER, District Judge. 

BAXTER, Circuit Judge. We have had 
this ease under consideration, and have ad- 
dressed our inquiries mainly to the principal 
point in the case. The plaintiff sets forth 
that he was an employg on the road of the 



defendant, serving under and subject to the 
orders of the engineer, and through the negli- 
gence of the engineer he was injured. Upon 
this question it is supposed that there is a 
difference in the law as administered by this 
court and the courts of this state; and it is 
argued that the federal courts, upon this ques- 
tion, are not bound by the adjudications of 
the supreme court of Ohio. We have not 
considered that question, nor have we reach- 
ed anj-- conclusion with reference to the order 
being suddenly made, an order directing the 
performance of a hazardous duty; nor have 
we considered the question attempted to be 
made as to the imperfect or defective macbin- 
eiy. We think the opinion in the case of 
Cleveland, G. & C. R. Co. v. Keary, 3 Ohio 
St. 201, is the ablest, clearest, and most satis- 
factory discussion of this principle that is to 
be found in the books anywhere; and we 
have determined to adopt and adhere to the 
principles announced in that opinion, as the 
rule which will govern this court in all future 
cases involving similar questions. With the 
principles announced in that case counsel are 
supposed to be familiar, and it is not neces- 
sary to repeat them here. It is sufficient to 
say that this court, in the administration of 
the lavv upon questions of this kind, will 
stand squarely upon the principles announced 
by Judge Ranney in that case. The demur- 
rer will, therefore, be overruled. 
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MILLER v. BERLIN. 

[13 Blatchf. 245.] i 

Circuit Court, N. D. New York. Jan. 18, 1876. 

Railkoad Companies— Town Bonds in Aid of — 

Conditions of Issue — Bona ICide Purchaser 

—Officers— Special Powers. 

1. A statute of New York which authorized a 
town to loan its credit in aid of a railroad corpo- 
ration, by issuing its bonds, prohibited the mak- 
ing of the loan except on the condition that the 
written consent of a majority of the taxpayers, 
representing a majority of the taxable property 
of the town, should first be duly acknowledged 
and recorded, together with a copy of the As- 
sessment roll of the town, in the office of the 
county clerk, and it made such record evidence, 
in any court, of the facts therem recited. The 
requisite number of consents were not obtained, 
and no consents were recorded in the clerk's 
office. Coupon bonds were, nevertheless, issued 
by commissioners specially charged by the stat- 
ute with that duty, and the bonds recited that 
they were issued pursuant to law. In a suit 
against the town, to recover the amount of un- 
paid coupons, which, with the bonds with which 
they were issued, were purchased by the plain- 
tiff's assignor, in good faith, before such cou- 
pons matured: Meld, that the plaintiff need not 
prove that the bonds were issued in compliance 

1 [Reported by Hon. Samuel Blatchford. Dis- 
trict Judge, and here reprinted by permission.] 
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with the conditions and limitations imposed by 
the statute, 
[Cited in Smith v. Yates, Case No. 13,131; 

Mutual Ben. Life Ins. Co. v. Elizabeth, 42 

N. J. Law, 243.J 

2. The right to recover could not be defeated 
by proof that such conditions and limitations 
were not complied with. 

[Cited in Smith v. Yates, Case No. 13,131.] 

3. "When a municipal corporation has power, 
under any circumstances, to issue negotiable se- 
curities, a bona fide holder of them has a right 
to presume that they were issued under the cir- 
cumstances which gave the requisite authority. 

[Cited in brief in Bennington v. Park, 50 Vt. 
187.] 

4. A bona fide purchaser of such bonds is not 
bound to look furtlier, when they, on their face, 
import a compliance with the law under which 
they were issued. 

[Cited in Foote v. Hancock, Case No. 4,911.] 

5. There is no distinction, in this respect, be- 
tween bonds issued by officers of the municipali- 
ty having general powers to represent it in its 
fiscal transactions, and bonds issued by officers 
acting under a special power in the particular 
transaction. 

[This was a suit by John Jliller against the 
town of Berlin.] 

Newcomb & Bailey, for plaintiff. 

R. A, & F. J. Parmenter, for defendant 

WALLACE, District Judge. The bonds to 
TPhich tlie coupons in suit were originally an- 
nexed were issued in flagrant disregard of the 
rights of the defendant, by the commissioners 
who were specially charged with the protec- 
tion of those rights. The act which permitted 
the town of Berlin to loan its credit in aid of 
the Lebanon Springs Railroad Company was 
framed with great care, to prevent the very 
contingency which has taken place. It was 
therein provided that it should be lawful for 
the commissioners to borrow, on the faith and 
<;redit of the town, such sum of money as a 
majority of the taxpayers representing a ma- 
jority of the taxable property of the town 
should fix in writing, and it prohibited the ex- 
•ercise of this power except upon the condition 
that such consent should fii'st be duly acknowl- 
edged and recorded, together with a copy of 
the assessment roll of the town, in the office of 
thederk of the county, and it made this x'ecord 
evidence, in any court, of the facts therein re- 
cited. These provisions clearly indicate the 
intent of the statute, that the power to pledge 
the faith of the municipality should not be ex- 
ecuted by the commissioners until, as a pre- 
cedent condition, the consents of the requisite 
number of taxpayers had been obtained, and 
the evidence thereof perpetuated, so that any 
person interested could ascertain, and prove 
or disprove, the existence of the condition, in 
any court of justice. The existence or non- 
existence of the condition could be determined 
by a simple mathematical calculation, and the 
•duty of>J;he commissioners to issue, or to re- 
fuse to issue, the bonds was made as patent 
to the world as to the commissioners them- 
selves. These provisions would seem to ex- 
clude any implication that the commissioners 



were to be the sole judges whether or not the 
facts existed upon which their authority was 
made to depend. It is conceded, that the 
requisite number of consents were not obtain- 
ed, and no consents were recorded in the 
clerk's office. The inspection of the records 
of the clerk's office, by the person to whom the 
bonds were offered for sale, would have shown 
that the commissioners were attempting to 
bind the municipality in utter defiance of the 
conditions upon which they were to exercise 
their authority. If the liability of a municipal 
corporation upon bonds issued by its officers 
is to be tested by the ordinary rules of law ap- 
plicable to a negotiable paper executed by an 
agent, it would not require argument to show 
that the defendant is not liable upon the 
bonds in question. The bonds, having been is- 
sued by agents acting under a special power, 
would not be the obligations of the coi-pora- 
tion, unless they were issued within the limi- 
tations and conditions imposed upon the exer- 
cise of the power, and it would devolve upon 
a purchaser to ascertain whether or not the 
agents were acting within the terms of their 
authority. A purchaser of negotiable paper 
which purports to be executed by an agent, 
cannot recover without proof that the person 
who assumes to be the agent, is, in fact, the 
agent of the principal, or has been held out by 
the principal as an agent. Where, as in this 
case, the authority of the agent is to be foimd 
in an act of the legislatiure, those who deal 
with the agent are bound to know the extent 
and nature of the authority; and where the 
existence of facts which limit or control the 
scope of the authority are as much within the 
means of knowledge of third persons as with- 
in that of the agent, it is incumbent upon all 
who deal with the agent to ascertain whether 
the facts exist; and the representation of the 
agent, in such case, wDl not estop the princi- 
pal. 

But, the adjudications of the supreme court 
of the United States have invested municipal 
bonds, issued by the officers of the municipal- 
ity, with anomalous and peculiar immunities, 
and it is now too late to apply the ordinary 
doctrines of the law of commercial paper as 
the test of the rights and liabilities of the par- 
ties to such insti-uments. Bissell v. Jefferson- 
ville, 24 How. [65 U. S.] 287; Moran v. Miami 
Co., 2 Black [67 U. S.] 722; Woods v. Law- 
rence Co., 1 Black [66 U. S.] 386; Mercer Co. 
V. Hacket, 1 Wall. [68 U. S.] 83; Gelpcke v. 
Dubuque, Id, 175; Meyer v. Muscatine, Id. 
384; Lexington v. Butler, 14 Wall. [81 U. S.] 
282; Grand Chute v. Winegar, 15 Wall. [82 U. 
S.] 355; St. Joseph v. Rogers, 16 Wall. [83 U. 
S.] 644. These adjudications establish two 
propositions, which must control this case. 
The first of the propositions applicable here 
may be stated in the language of Mr. Justice 
Swayne (1 Wall. [68 U. S.] 203) : "When a cor- 
poration has power, under any circumstances, 
to issue negotiable securities, the bona fide 
holder has a right to presume they were is- 
sued under the circumstances which give -the 



MILLER (Case No. 9,562) 



[17 Fed. Cas. page 308] 



requisite authority." This language is reiter- 
ated by Mr. Justice Clififord, in Lexington v. 
Butler, 14 Wall. [81 U. S.] 296. The second of 
these propositions applicable here is that 
which determines what constitutes a pur- 
chaser of such bonds a bona fide holder, and 
may be stated in the language of Mr. Justice 
Grier (Mercer Co. v. Hacket, 1 "Wall. [68 U, 
S.] 93), as follows: "We have decided, that, 
where the bonds, on their face, import a com- 
pliance with the law imder which they were 
issued, the purchaser is not bound to look fur- 
ther.*' Both of these propositions were enun- 
ciated in cases where the bonds had been is- 
sued by officers of the municipality having 
geneial power to represent it in its fiscal trans- 
actions, and might not necessarily be applica- 
ble where the bonds were issued by officers 
acting under a special power in the particular 
transaction. But, when it is remembered that 
the general doctrine has always been, that a 
municipal corporation is the creature of the 
law which creates it, and can make no con- 
tracts and do no acts except such as are per- 
mitted by its charter, and that its contracts 
must be executed, and its acts done, by such 
ofiicers, and substantially in such manner as 
the charter prescribes, it will be seen that all 
distinctions between the conti'acts and acts of 
ofiicers of general authority, and those having 
only special powers, are immaterial. If a pur- 
chaser of negotiable paper executed by the of- 
ficers of a municipal corporation is under no 
obligation to ascertain whether the officers are 
authorized to execute the paper in behalf of 
the corporation, it becomes entirely immate- 
I'ial to ascertain whether they are acting under 
general or special powers. It is unnecessary to 
cite the vaiious cases which sustain the fore- 
going propos'tlons. It suflS es to say, that thy 
constitute an unbroken line of decisions, com- 
mencing with the case of Knox Co. v. Aspin- 
wall, 21 How. [G2 U. S.] 539, and continuing 
to the latest expositions of the supreme court 
upon the subject. In many of the cases the 
statute under which the bonds were issued 
was construed to authorize the officers who 
issued them to determine whether there had 
been a compliance with the antecedent condi- 
tions prescribed before the power should be 
exercised. In these eases, it was clearly un- 
necessary to determine any other question, be- 
cause, if the ofiicers were to judge for them- 
selves when the exercise of their authority 
was warranted by the facts, that determina- 
tion could not be questioned collaterally, and, 
after the bonds were issued, would be con- 
clusive evidence of the authority of the oflB- 
cers to bind the municipality, and any pur- 
chaser of the bonds could recover upon them, 
whether he was a bona fide holder or not, un- 
less fraud or malfeasance on the part of the 
ofiicers could be show a. As the propositions 
mentioned have been advanced uniformly in 
every case arising upon municipal bonds, they 
cannot be treated as obiter; and, certainly, 
they cannot be limited in their application to 
cases where it was unnecessary to apply them 



at all. It must follow, as a necessarj' deduc- 
tion from the two propositions mentioned, that 
a purchaser of municipal bonds issued by the 
proper officers of a coiporation which, by law, 
is permitted to lend its aid to a railroad, is en- 
titled to recover when the bonds recite that 
they are issued pursuant to law, without prov- 
ing that they were issued in compliance with 
the conditions and limitations imposed by law 
upon the ti-ansaction. If he is not required to 
look beyond the recitals when he purchases 
the bonds, he cannot be required, upon the 
trial, to produce any evidence of the ti'Uth of 
the recitals. If these justify his purchase, he 
cannot be defeated If they are disproved upon 
the trial, for, as against a bona fide purchaser 
of a negotiable security, no defences are 
known to the law, except that the defendant 
never made the instrument, or that it is void 
by positive statute. From these views it fol- 
lows, that, inasmuch as authority had been 
conferred by law upon the defendant to issue 
its bonds in aid of the railroad, and the com- 
missioners were its officers for the express 
pui-pose of consummating this end, the plain- 
tiff must recover, if he is an innocent holder 
of the bonds. That he is an innocent holder 
seems clear. It appears, that the bonds, with 
the coupons now in suit, were purchased be- 
fore their maturity, by the German Savings 
Bank, in April, 1871. It does not appear 
whether or not any of the coupons past due 
were annexed to the bonds at the time of this 
purchase. If the past due coupons were pur- 
chased at the same time with those in suit, by 
the bank, I think its title as a bona fide pur- 
chaser of those thereafter to become due 
would not be invalidated by such fact. Each 
coupon, when severed from the bond, is a dis- 
tinct obligation, and an independent instru- 
ment. Coupons are annexed to bonds in or- 
der that they may be severed and transferred 
by delivery, and thereby carry to the purchas- 
er the interest which they represent. It is not 
necessary that the purchaser should produce 
upon the trial the bond to which the coupon 
was originally annexed, and the surrender or 
cancellation of the bond after the coupon has 
been transferred will not defeat the action. 
They possess all the atti'ibutes of commercial 
paper. Thomson v. Lee Co., 3 Wall. [70 U. S.] 
327; Aurora City v. West, 7 Wall. [74 U. S] 
105; Clark v. Iowa City, 20 Wall. [87 U. S.] 
589. When the bank purchased these coupons, 
before they were due, and without notice of 
any defence to them, it became, prima facie, 
a bona fide holder of them, and the onus rests 
upon the defendant to show the existence of 
any other facts which deprive it of that char- 
acter; and if, therefore, the purchase of over- 
due coupons at the same time would deprive 
it of that character, it was for the defendant 
to show the fact that such a purchase was 
made. K the bank was a bona fide purchaser, 
the plaintiff, who purchased of the bank, ac- 
quired all its rights. 

These considerations lead to a denial of the 
motion for a new triaL 
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Case K*o. 9,563. 

MILLER et al. v. BRIDGEPORT BRASS 
CO. 

[14 Blatchf. 282; 3 Ban. & A. 20; 12 O. G. 
667.] 1 

Circuit Court, D. Connecticut. Aug. 11, 1877.2 

Patents— Laiips— Reissue— Claim— Second 

Claim — Validity. 

1. The second claim of the reissued letters pat- 
ent granted to E. Miller & Co., as assignees of 
Joshua E. Ambrose, January 11th, 1876, for an 
"improvement in lamps," (the orisinal patent 
having been granted October 16th, 18B0, and re- 
issued May 20, 1873, and, as so reissued, extend- 
ed for 7 years from October 16th, 1874,) namely, 
"The combination, in a lamp burner, of the fol- 
lowing elements: first, a deflector; second, a 
perforated air distributor, which, with the de- 
flector, forms the combustion chamber; third, a 
wick tube, extending trom the fount to the 
combustion chamber; fourth, a tube or passage 
to conduct the gas from the fount to said com- 
bustion chamber, substantially as described," 
is for a different invention from any which was 
described and daimed in the original patent, and 
is invalid. 

2. The combination contained in said second 
claim contains a lesser number of ingredients 
than the combination which composed the origi- 
nal invention, and the specification of the origi- 
nal patent did not suggest that a lamp containing 
the modified combination of the second claim of 
tlie reissued patent was feasible and within the 
scope of the invention, and, therefore, under the 
rule laid down in Gill v. Wells, 22 Wall. [89 U. 
S.] 1, said second claim is void. 

[This was a bill by Edward Miller & Co. 
against the Bridgeport Brass Company to re- 
strain the alleged infringement of letters pat- 
ent No. 30,381, granted to J. E. Ambrose Oc- 
tober 16, 1860, and reissued, No. 6,844, Jan- 
nary 11, 187G.] 

John S. Be?jch, for plaintiffs. 

Charles R. Ingersoll, for defendants. 

SHIPMAN, District Judge. This is a Dill 
in equity to restrain the alleged infringement, 
by the defendants, of reissued letters patent, 
which were issued on January 11th, 1876, to 
the plaintiffs, as assignees of Joshua E. Am- 
brose, for an "improvement in lamps." The 
original Ambrose patent was dated October 
16th, 1860, and was reissued May 20th, 1873, 
and the patent, as reissued, was extended for 
seven years from October 16th, 1874. The 
principal defences are, that the reissue is not 
for the same invention which was described 
and claimed in the original patent, and that 
the patent is void for want of novelty. 

In the original patent, the patentee declared 
the object of his invention to be, to obtain a 
lamp which will burn, without a chimney, 
and without danger of explosion, those hydro- 
carbons which are volatile, and contain an 

1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, reprinted in 3 Ban. & A. 20, and here 
republished by permission.] 

2 [Afl^med in 104 U. S. 330.] 



excess of carbon, and stated that "the inven- 
tion consists in the employment or use of a 
perforated cap, vapor tube, heaters and de- 
flecting plate, arranged," as described, and in 
a wick-adjusting mechanism, which last- 
named element is immaterial in this case. 

In the specification, the invention was, in 
substance, described to be the upper part of 
tlie body of a lamp, which received at its up- 
per end a cap, C. This cap was of cylindrical 
form, and might be constructed of perforated 
sheet iron, the upper end r.aving a perforated 
plate, c, fitted in it. The wick tube was 
within the cap or perforated cylinder. Ad- 
joining the wick tube was a tube, F, the low- 
er end of which communicated with the in- 
terior of the body of tlie lamp, the upper end 
of said tube being covered by the perforated 
plate, c. On the upper end of the cap, C, 
was placed a copper, dome-shaped heater, G, 
slotted at its upper end. A longitudinal bar 
in the centi-e of the slot divided it into two 
parts. The specification proceeded: "The 
wick tube, E, extends some distance above 
the perforated plate, c, and, on its upper end, 
a collar, p, is fitted, said collar having plates, 
q, projecting from it, slightly inclhied from 
a horizontal plane. Between the inner ends 
of the plates, q, and tlie collar, p, there are 
openings, r. On the outer side of the heater, 
G, there are vertical ribs, s, at the lower ends 

[Drawing of Patent No. 30,381, granted Oc- 
tober 16, 1860, to J. E. Ambrose, published from 
the records of the United States patent office.] 
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of which there are projections, t. These pro- 
jections, t, serve as bearings for a heater, H, 
which is similar to G, in for/n. The ribs and 
projections, t, admit of a space, n, being be- 
tween the two heaters, and the upper end of 
the heater, H, is slotted, as shown at r, and 
has a plate, w, extending upward for each 
end of it, and inclined at an angle of about 
45*. The tube, F, admits of all vapor" gener- 
ated in the body, A, of the lamp, escaping up 
into the heater, 6, and to the flame, the per- 
forated plate, e, preventing the ignition of the 
vapor below the orifice of the tube. The 
plates, q, of the collar, p, and the openings, 
r, cause a draught to ascend directly upward 
to the flame, and air is also deflected directly 
against the inner sides of the heater, G, and 
becomes Intensely heated, so as to supply the 
flame with warm oxygen. The bar, o, in the 
slot, n, of heater, G, serves to divide the 
flame, and prevents it from ascending up 
through the slot, n, before the carbon is con- 
sumed. Between the two heaters, G, H, oxy- 
gen passes and becomes highly rarified, and 
unites with the carbon in the flame, insuring 
perfect combustion. The plates, w, at the 
ends of the slot, v,.of heater, H, serve to 
spread the flame and diminish its height, 
thereby keeping the flame at the point where 
the heat is most intense. The flame at the 
slot, n, in heater, G, is merely a gas-generat- 
ing flame, the illuminating flame having its 
base at the slot, v, of heater H. By this ar- 
rangement the flame is supplied with suffi- 
cient oxygen, without a chimney, to support 
proper combustion and produce a brilliant il- 
luminating flame, and the vapor which passes 
up through tube, F, is consumed without dan- 
ger of being ignited below the orifice of said 
tube." The patentee, after stathig that he 
was aware that dome-shaped heaters had 
been previously used, and, also, that perfo- 
rated caps had been used in connection with 
said heaters, and disclaiming said parts when 
separately considered, claimed as his inven- 
tion, "1st, the arrangement of the heaters, 
G, H, with a space between them communi- 
catmg dh-ectly with the external air, in con- 
nection with the collar, p, and plates, q, q, 
fitted on the top of the wick tube, E, and the 
perforated cap, 0, substantially as and for 
the purpose set forth; 2d, in combination with 
the parts aforesaid, the vapor tube, F, placed 
within the cap, C, and adjoining or contiguous 
to the wick tube, as and for the purpose spec- 
ified." 

This lamp was not a success, as a lamp 
which would burn without a chimney, and 
did not go into genei-al use, but it contained 
valuable features. The tube, F, conducted 
the gas from the fount to a point near the 
end of the wick tube, so that the gas was con- 
veyed to the flame and was consumed, and 
thus the danger of explosion was materially 
diminished. In addition, the upper part of 
the perforated cap, C, was a minutely perfo- 
rated plate, or disk which extended trans- 
versely over the entire top of the cap, below 
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the flame, (forming the floor of what is styled, 
in the reissued patent, the combustion cham- 
ber,) and prevented the return of lighted gas 
to the lamp fount below, or the ignition of 
gas within the cap, C, upon the principle of 
Sir Humphrey Davy's safety lamp. Thus, 
the combination of the tube and the perforat- 
ed plate prevented danger of explosion. The 
perforated plate also performed the office of 
a distributer of air into the space where the 
wick was lighted and to the flame. 

Lamps having these characteristics, in 
connection with the other well known parts 
of volatile oil lamps,— a wick tube, a dome- 
shaped chamber, which serves to direct the 
air to the flame, and is generally called a 
deflector, and a chimney, were subsequently 
manufactured by the owners of the patent, 
and went into general use. The patent was 
reissued for the' second time, in 1S76. The 
specification of the reissue declares that the 
invention consists, .secondly, "in combining, 
in a lamp burner, a deflector, a perforated 
air distributer, with the deflector, forming 
the combustion chamber, a wick tube ex- 
tending from the fount to the combustion 
chamber, an adjusting device to regulate the 
elevation of the wick, and a tube to con- 
duct the gas from the fount tothe chamber 
above the air distributer." The descriptive 
portion of the reissued speciflcation does not 
substantially differ from the language of the 
descriptive portion of the original specifi- 
cation. In the new specification prominence 
is given to the perforated plate c, which is 
called "a perforated air distributer, which, 
with the deflector, forms the combustion 
chamber." The second claim, which is the 
only one which is alleged to have been in- 
fringed, is as follows: "2. The combination, 
in a lamp-burner of the following elements: 
first, a deflector; second, a perforated air 
distributer, which, with the deflector, forms 
the comhustion chamber; third, a wick tube, 
extending from the fount to the combustion 
chamber; fourth, a tube, or passage, to con- 
duct the gas from the fount to said com- 
bustion chamber, substantially as described." 
The lamps made by both plaintiffs and de- 
fendants contain the heater, G, without the 
ribs or projections or longitudinal bar; in 
other words, an ordinary deflector, the per- 
forated plate, the vapor tube, and a wiek 
tube; and are in great demand by the pub- 
lic. The utility of the lamp consists in its 
safety, A tube which conducted the vapor 
from the fount to the flame was used, in its 
simplest form, in the lamp of William Pratt, 
patented in 1857. In this lamp the flame 
was not to be protected from the external 
air. The wick tubes were the long diverging 
tubes now in common use. 

Air distributers had long been known in 
lamps of the Ambrose class, but I am of 
the opinion that the minutely perforated 
transverse plate, e, extending across the 
lower part of the chamber below the flame, 
thus forming a perforated floor, and per- 
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forming the double oface of preventing the 
lighted gas from communicating -with the 
gas in the lamp fount, and also of distribut- 
ing air to the combustion chamber, had not 
been anticipated in the defendants' exhibits. 
But it is not necessary to determine whether 
either the tube or the air distributer was 
novel in itself, as the combination only is 
claimed, and I am satisfied that the combina- 
tion of the vapor tube to conduct the gas 
from the fount to the combustion chamber, 
and the perforated plate constructed as In 
the Ambrose patent, and performing its 
double office, with a wick tube, and with 
either the heater or deflector of Ambrose, or 
the ordinary deflector, was unknown prior 
to the date of the patent. 

The important question in the case is, 
whether the lamp which is 'described and 
claimed in the second claim of the reissue, 
is the same invention which was described 
and claimed in the specification of the origi- 
nal patent. The principles upon which the 
decision of this question rests, are stated in 
Gill V. Wells, 22 Wall. [89 U. S.] 1, and in 
Stevens v. Pritchard [Case No. 13,407]. In, 
the former case, the court, after declaring 
the rule to be, that, where a patentee who 
has invented a new and useful combination 
of several ingredients, also claims to have 
invented new and useful combinations of 
fewer numbers of the ingredients, the In- 
ventor is entitled to a patent for the several 
combinations, and may give a description 
of the several combinations in one speci- 
fication, and may secure the benefit of each 
of the inventions by separate claims, and 
that if, by inadvertence, he should fail to 
claim one of the described combinations, 
may surrender the original patent and ob- 
tain a reissue for any combinations which 
were omitted in the claims of the original 
patent, proceed to say: "Very different 
rules, however, apply in a ease where the 
only invention described in the original pat- 
ent is the one which includes all the in- 
gredients of the machine, provided there is 
no suggestion, indication or intimation that 
any other invention, of any Idnd, has been 
made. Such a patentee as the one last men- 
tioned may subsequently discover that he 
can accomplish a new and useful result by 
a combination embracing less than the whole 
number of the ingredients included in the 
prior patented combination, but he cannot 
secure the right and privilege of a patentee 
in the combination of the smaller number 
of the ingredients, by a surrender of his 
first patent and a reissue of the same, which 
shall include the second combination as well 
as the first, because, the reissued patent, in 
that event, would not be for the same in- 
vention as the surrendered original." 

The original patent states the object of the 
invention to be a lamp which would burn 
without a chimney, and the entire mechan- 
ism is directed to accomplish that object. 
It consisted, generally, of a wick tube, with 



collar and plates, perforated cap for the con- 
veyance of air, the vapor tube, and two pe- 
culiarly constructed heaters, the lower one 
G, provided with rib^ and projections, which 
served as bearings upon which the upper 
heater, H, was placed. The two heaters are 
related to each other, and the entire ar- 
rangement of the two, with their various 
parts, is particularly described, in the speci- 
fication, to be designed to supply the flame 
with sufficient oxygen to support proper 
combustion without a chimney. The inven- 
tion, so far as the heaters were concerned, 
consisted in their joint use. The lamp of 
the second reissued claim is without the 
complex arrangement of heatei^s. It con- 
tains one deflector, and is the ordinary lamp, 
with a chimney, for burning volatile hydro- 
carbons, plus the vapor tube and the per- 
forated plate. 

The specification of the original patent 
suggested no invention save the one con- 
tained in the entire combination. A com- 
bination of the vapor tube and the perforated 
plate, either with one heater, or with the 
other well known ingredients of a lamp, was 
not indicated as a distinct part of the in- 
vention. The second claim of the reissued 
patent describes an article materially dif- 
ferent from the article which was originally 
patented. The claim contains a combination 
of a lesser number of ingredients than the 
combination which composed the original in- 
vention. One of the heaters, and all of the 
caps except the perforated plate, have dis- 
appeared. The deflector of this claim is not 
the heater, G, of the original specification, 
because no single deflector was therein de- 
scribed, except in its relation to, and as con- 
nected with, the upper heater. The two 
heaters are described as to be used together, 
and as necessarily related to each other. 
The whole scope and object of the invention 
was to produce a lamp by the combined use 
of the two heaters. 

Had the patentee, in his original specifica- 
tion, suggested that a lamp containing the 
modified combination of the second claim 
of the reissue was feasible and within the 
scope of his invention, or that the combina- 
tion of the vapor tube and the air distrib- 
uter with the other well known parts of a 
lamp, would accomplish a beneficial result, 
the claim of the reissue would not have been 
in violation of the rule of law which has 
been quoted. But, upon the face of the two 
patents, I am of opinion that the claim of 
the reissued patent is for a different inven- 
tion from any combination which is indicated 
or suggested in the original specification as 
capable of embodiment, so as to compose ei- 
ther an organized structure, or a distinct 
part of an organized structure. 

A decree should be entered dismissing the 
bUl. 

[The case was taken on appeal to the supreme 
court, where the decree of the circuit court was 
affirmed. 104 U. S. 350.] 
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Case Wo. 9,564. 

MILLER V. BROOKLYN LIFE INS. CO. 

[2 Bigelow, Ins. Rep. 35.] 

Circuit Court, D. Maryland. 1868.1 

Insukance— Life— Patmest of Premiums— Wait- 
er — Authority to "Waive. * 

1. Aclmowledgment of receipt of premium does 
not estop the company from denying the pay- 
ment as between the company and the party for 
whose benefit the policy is executed. 

2. "Where, in response to an application for in- 
surance, the general agents of the company, 
without receiving any cash payments, write the 
insured, inclosing the policy, and saying, "We 
give you your policy," and inclose blank notes 
for a portion of the premium, prescribing how 
they shall be filled out and sent, and, as to the 
balance,— to be paid in cash, but receipted bv 
them,— say they will call for it at the proper time, 
this is a waiver of payment, and renders the com- 
pany liable to pay the insurance, though the in- 
sured die without paying the notes or the cash 
balance. And this is especially so when the 
cash part, which was to be paid by a third per- 
son, is not paid by him upon demand, and the 
agents then write the insured, "We now de- 
pend upon you for it," and subsequently write 
again, no payment having been made, "We are 
fearful you will lose your policy if payment is 
not made soon." 

3. Where, in the margin of a life pohcy, there 
IS a clause to the effect that agents have no au- 
thority to waive any of the provisions of it, one 
of which declared that the policy should be void 
in case of the non-payment of premiums or of 
premium notes, when due, held, that this did not 
refer to a premium recited as paid in the policy, 
but to future premiums. 

This was an action by which the plaintiff 
[Helen A. M. Miller] sought to recover from 
the defendant $5,000, alleged to have been 
insured in her name on the life of her late 
husband, Walter T. H. Miller. There was little 
or no question as to the facts of the ease, 
which were substantially these: On the 19th 
of June, 18G8, Walter T. H. Miller, then re- 
siding in St. Louis, and being engaged in busi- 
ness there -with his cousin, Solomon Scott, as 
his pai-tner, signed an application for a policy 
of insurance for $5,000 on his life, telling 
Messrs. Dutcher&Fawcett, the general agents | 
ot the company at that point, through whom 
the application was made, that he was going 
to Maryland, and, when the policy was re- 
ceived to forward it to him at Reese's Cor- 
ner, Kent county, Maryland, and to send with 
it the premium notes, which he would sign 
and return, and that his partner, Scott, had 
promised him to pay the cash portion of the 
premium, the premium being, in all, some 
$254.85, of which $86.26 was to be in cash; 
the balance in tw^o notes, at six and twelve 
months. On July 2, 1868, D. & F., having 
received the policy fi-om the home office, in- 
closed it with the premium notes and a state- 
ment of the cash due, receipted by them to 
Miller, saying, "We give you your policy," 
asking him to return the notes signed, and 

1 [Affirmed in 12 Wall. (79 U. S.) 285.] 



stating they will at the proper time, call on 
Scott for the cash premium. On July 10th, 
Miller sends them the notes signed; on the 
22d July, I>. & F. call on Scott for the cash, 
and he refused payment, and though he ad- 
mitted having promised his partner. Miller, 
to pay the amount, says he had never prom- 
ised them to do so; on July 23d D. & F. 
write Miller of Scott's refusal to pay, and 
saying they depend upon him for the cash, 
with the interest since accrued added; wish 
to have it in time for their monthly state- 
ment of August 1st. The letter was an- 
swered on August 3d by Miller, who regretted 
Scott's failure to pay, and promised to send 
forward, as requested, in a few days, a di-aft 
on New York for the amount due; on August 
18th, Miller writes he is shipping some wheat 
to Baltimore, and will direct Messrs. Cox & 
Brown of that city to purchase and forward 
the draft. On September 10th, Dutcher & 
Fawcett write that they have never received 
a draft, and say, "Now, sir, we are fearful 
you will lose your policy, if payment is not 
made soon." Having heard nothing further 
from Miller, and learning that he was serious- 
ly ill, Dutcher & Fawcett, on Octobei- 14th, 
four days after his death, of which they were, 
however, then unaware, write to him, return- 
ing the premium notes which he had sent 
them, and pronounced his policy forfeited by 
the non-payment of the cash premium. Mr. 
Miller having died on the 10th October, 1868, 
the friends of Mrs. Miller applied to Mr. 
Metcalfe, agent of the company in Baltimore, 
and also to the home office, for blanks on 
which to make proof of his death. They were 
refused in both instances, the company de- 
clining to recognize the policy. They then 
procured blanks from another office, and hav- 
ing made the necessary proof, and demanded 
payment on the policy, which was refused, 
Mrs. Miller testified that her husband ha<:, 
in July, 1868, handed her the policy, saying 
it was a present for her; and that she had 
never paid any premium on it. Mr. Scott, 
her husband's partner, testified for the de- 
fence that Mr. Dutcher had called upon him 
for the cash premium about the 20th of July, 
and that he had refused to pay it. On cross- 
examination he admitted he had promised 
Miller to do so, but said that he had not at 
that time intended buying out his share of 
their business, which he had subsequently 
done. When Mr. Dutcher called upon him 
they had some words, in the course of which 
Mr. D. said he had charged himself with the 
cash, in the expectation of getting it from 
him (Scott), as he had promised to pay it, and 
had given Miller time on the note premiums. 
Mr. Scott also identified Miller's letters above 
referred to. Mr. Fawcett identified copies of 
those sent to MiUer by D. & F., and testified 
that the cash premium had never been paid 
or charged to themselves on the books of D. 
& F. The policy itself which was given in 
evidence by the plaintiff, recited that it was 
issued upon the faith of the statements, etc.. 
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<;ontained in the application of June 19th, 
and recited also the first premium as "in 
hand paid." Among the provisos in the poli- 
cy was one that if the assured "shall not pay 
or cause to be paid the premium as aforesaid 
on or before the day herein mentioned for 
the payment thereof, or any note or notes 
which may be giv.en to or received by said 
company in part payment of any premium, 
on the day or daya when the same shall be- 
come due," the policy would become void, 
etc. On the margin of the policy was the 
following notice: "Agents of the company are 
not authorized or permitted to waive, alter, 
or change any of the provisions of this poli- 
cy." At the foot of the receipt, which was 
sent to Miller with the policy, was a memo- 
randum to the effect that "agents must not 
deliver policies until they are paid for." The 
printed instructions of the company to its 
general agents, offered in evidence by tlie 
defence, contained directions to the same ef- 
fect, with the additional notice that if the 
agents should disregard this rule the premium 
would be charged to them, and further, pro- 
viding for the forfeiture of the policies in 
case of non-payment for thirty days. The 
president of the company testified that the 
cash premium had never been received by 
the company, or charged to Dutcher & Faw- 
cett, they having in their monthly report 
marked the premium as unpaid. 

Stirling & Maund, for plaintifE, contended, 
first, that the defendant had waived the 
cash payment, which was a condition preced- 
ent to the delivery of the policy, and having 
trusted to the credit of the deceased, and 
accepted his premium notes, the policy went 
into actual operation as a contract of assur- 
ance, and could not be forfeited by any sub- 
sequent failure of Miller to meet the credit 
so given. Secondly, that the transaction be- 
tween the agents and Miller amounted to an 
actual payment made Dutcher & Fawcett, 
the creditox-s of Miller, on the one hand, and 
debtors of the company, on the other; third- 
ly, that the policy, having been regularly 
executed and delivered without any fraud 
on the part of the plaintiff or her husband, 
became a valid contract of assurance, and, 
by the recital on its face of the receipt of 
the premium, estopped the company from 
denying that the same was paid, except only 
so far as to allow the company to enforce 
a recovery of the money actually unpaid by 
deduction from the amount due by the com- 
pany on the policy, or by suit against the 
party by whom it was payable. 

W. S. Bryan, for defendant, contended 
that the facts showed that Dutcher & Faw- 
cett had delivered the policy only upon the 
faith of Miller's statement that the cash pre- 
mium was in Scott's hands, ready for them, 
and that they had never, then or afterwards, 
waived its payment, and, even if it should 
be held that Dutcher & Fawcett had waived 
the cash payment that. Miller being aware 
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of the limit of their power as agents, they 
could not bind the company by their action 
in so doing. 

GILES, District Judge, after tating time 
to consider, announced the decision, and, 
taking up the plaintifE's position, in reversed 
order, ruled that the company was not es- 
topped from denying the payment of the pre- 
mium by the recital in the policy, and that, 
though that point was upheld by the au- 
thority of Parsons, in his late work on Ma- 
rine Insurance, the court could not accede to 
that doctrine, unless in a case where the 
interests of innocent third parties, who have 
purchased upon the faith of such a recital, 
have intervened, which had not happened in 
this case. 

With regard to plaintiff's second point, the 
court held that there was nothing to show 
actual payment to the agents, nor any trans- 
action tantamount to a payment There was, 
it is true, an order on a party m St. Louis 
for the money, but there is no evidence of 
the agents having received that as a pay- 
ment, nor of their having charged them- 
selves with the money in the account ren- 
dered the company on the 1st of August. 

With regard to the plaintiff's first position 
THE COTJRT held that there was a waiver 
of the cash payment by the genei-al agents, 
which boimd the company. THE COURT 
said that the fact that the payment of the 
cash premium was waived, and the policy 
delivered and considered as binding, was 
evident throughout the whole correspond- 
ence. In the agents' first letter they say, 
""We give you your policy," and they inclose 
the notes for the balance of the premium, 
prescribing how they shall be filled out and 
sent, and as to the cash, say it will be called 
for at the proper time. This was a clear and 
unquestionable act of waiver. They make 
no demand upon Scott until the 22d July, 
and, upon his refusal to pay, write their sec- 
ond letter to Miller, in which they say, "We 
now depend upon you for it (the cash), to 
which you must add interest," etc. This let- 
ter clearly treated the policy as existing. The 
third letter does not vary the position; in it 
they say, "Now, sir, we are fearful you will 
lose your policy, if payment is not made 
soon." Now, a man cannot lose what he 
has never had. Throughout the whole trans- 
action—the giving credit, the taking of a 
third party for pajTiient, and the coming 
back upon Miller iipon the third party's re- 
fusal to pay— there has been a clear waiver 
of the cash payment, and a delivery and 
treatment of the policy as a valid executed 
contract, recognized alike by the agents in 
St. Louis and the principal in Maryland, 
From the 2d of July up to the death of 
Miller, the company could have sued him for 
the unpaid premium. 

THE COURT further held that the general 
agents had power to waive the payment of 
the first cash premium. The marginal no- 
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tice refen-ed to the provisos contained in the 
policy, and tlie proviso relied upon referred, 
not to tlae first premium, for that was re- 
cited in the policy itself as paid, but to the 
future premiums only, and a failure to pay 
upon the days therein named. There was 
no provision in the policy that it shall not 
become binding until the first premium is 
paid, and consequently there was no viola- 
tion of any provision of the policy by the 
agents when they delivered it as binding be- 
fore the premium was paid. The memoran- 
dum at the foot of the due bill was a mere 
direction to the agent, and nothing more. 
The private instructions of the company to 
its general agents had never been brought 
to the knowledge of the assured, and had, 
therefore, nothing to do with this ease. It 
seemed to THE COURT, howevei-, that those 
very instnictions contemplated that a policy 
might be delivered by the agents without 
payment of the premium. This is shown by 
the rule that premiums not paid in such 
cases will be charged to the agents personal- 
ly. It appearing, then, that the cash pay- 
ment was waived by the agent, and that the 
waiver was within the general scope of the 
business of the genei-al agents of the com- 
pany, and the assured not being bound by 
the secret instnictions issued by the com- 
pany to their agents, THE COURT will en- 
ter judgment for the plaintiff for the amount 
of the policy, less the amount due for pre- 
miums, etc. Exceptions reserved by defence, 
Judgment entered for $5,013.25 and costs. 

[This case was taken, on writ of error, to the 
supreme court, and the judgment of the circuit 
court was affirmed. 12 Wall. (79 U. S.) 2So ] 
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MILLER V. BUTLER. 

[1 Cranch, C. C. 470.] i 

Circuit Court, District of Columbia. Nov 
Te-m, 1807. 

Bill of Exchange — Acceftaxce — Given for 
AwAutj— Mistake of Arbitrators. 

1. A bill of exchange may be accepted, by the 
drawee's writing the word "accepted" ["except- 
ed"] upon it. 

[Cited in Cortelyou v. Maben, 22 Neb. 700, 36 
N. W. 160.] 

2. In an action by the indorsee, against the 
acceptor of a bill of exchange, drawn for the 
amount of an award, the acceptor cannot avail 
himself of a mistake of the arbitrators in making 
up the award. 

Assumpsit on an inland bill of exchange, 
drawn by Reed on the defendant, in favor of 
.W. Hartshome, Jr., or order, stating it to be 
the amount of an award between Reed and 
.the defendant, which bill was underwritten. 
"Excepted, Tristam Butler," in the hand- 
writing of the defendant. Hartshome in- 
dorsed it to the plaintiff. 

Mr. Swann, for defendant, objected that 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 
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that was not an acceptance, but THE COURT 
(DUCKEIT, Circuit Judge, absent) overi-uled 
the objection. 

Mr. Swann then offered to read the award, 
(Hartshome being one of the referees who 
had signed the award,) and to read an ac- 
knowledgment by the arbitiutors made sub- 
sequent to the award, that if a certain aflada- 
vit (then produced,) had been produced to 
them before the award, it would have re- 
duced their award sixty dollars, and contend- 
ed that the defendant had a right to discount 
those sixty dollars against the plaintiff. 

But THE COURT rejected the evidence, the 
bill being negotiable, and in the hands of a 
third person. 
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Case No, 9,566. 

MILLER V. DELAWARE, L. & W. R. CO. 

[2 N. J. Law J. 50.] 

Circuit Court, D. New Jersey. Sept. Term, 
1878. 

Baskrcptct — Action to Recover Debt Dub 
Bankrupt— Set-Off. 
[It is no defense to an action by an assignee to 
recover a debt due the bankrupt that said debt 
has been claimed by the bankrupt as set-off in 
a pending suit.] 

[This was an action by Miller, assignee in 
bankruptcy of Wyckoff and others, against 
the Delaware, Lackawanna & Western Rail- 
road Company. Heard on demurrer to plea.] 

To a declaration by an assignee in bank- 
ruptcy containing the common counts for 
money due to the bankrupts, a plea was filed 
alleging that the defendants, before the fil- 
ing of the petition in bankruptcy, had begun 
a suit against the bankrupts in the New Jer- 
sey supreme court, and that the bankmpts 
did daim, by way of set-off in that action, 
the sum of money claimed in this suit, and 
for the same cause of action, and that that 
suit was stCI pending and undetermined. 

A demurrer to this plea was sustained. The 
plaintiff's counsel cited Serra e' Hijo v. Hoff- 
man [30 La. Ann. 67]. 

Edward Q. Keasbey, for demurrants. 
Mr. Keen, for defendants. 
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Case No. 9,667. 

MILLER et al, v. The EASTERN RAIL- 
ROAD. 

[27 Leg. Int 188; i 7 Phila. 597.] 

District Court, E. D. Pennsylvania. May 12, 
1870. 

Towage — Skill Requisite — Caution. 
Proper skill and caution in performing towage 
service must be understood as such skill and 

1 [Reprinted from 27 Leg. Int. 188, by permis- 
sion.] 
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caution as persons of ordinary prudence, duly 
qualified for the business of towage, and exer- 
cising an honest care of the interests confided to 
them, ordinarily use. 

On the 7th of December, 1S69, the above 
tug, having made up a tow of sixteen barges, 
(in four tiers astern,) proceeded to tow the 
same to the locks of the Delaware and Eari- 
tan Canal. The tow was prepai-ed to start 
the day before, but owing to the threatening 
appearance of the weather, it was deferred un- 
til the 7th; and although even then the 
weather was doubtful, and blowing from the 
northeast, a start was made with the wind 
increasing. After proceeding a short dis- 
tance, the navigator of the tug determined to 
return, and in turning the tug and tow for 
that purpose, the "Tinney," (one of the barges 
in tow,) an undecked boat, owned by the 
libellant, sunk. She was the starboard or 
weather barge of the tier, nest the tug, and 
consequently the most exposed of any of the 
tow. The "Tinney" was subsequently towed 
ashore where she now lies. 

The learned judge of the admiralty, in re- 
ferring the case to nautical assessors, Cap- 
tains John H. Young and Thomas G. Munroe, 
said: "Considering the weather at the time 
of starting, the particular service intended, 
the aiTangement of the tows, and the rel- 
ative position of the Tinney, taking her con- 
struction into view, and attributing the prop- 
er effect to any other circumstances which 
the assessors may adjudge material, did the 
tug, in their opinion, use proper skill and 
caution, in imdertaking the towage of such a 
barge as the Tinney, as it was undertaken? 
The words 'proper skill and caution' will be 
understood by the assessors to mean such skill 
and caution as persons of ordinary prudence, 
duly qualified for the business of towage, and 
exercising an honest care of the interests 
confided to them, ordinarily use." 

Thereupon the assessors reported as follows, 
viz.: "We are of opinion that the navigator 
of the tug did not use proper skill and caution 
in arranging the tow, and did not take into 
proper consideration the construction of the 
'Tinney.' The fact that the Tinney was not 
a decked boat rendered it prudent that her 
position should have been among the best, 
instead of which it was unquestionably the 
very worst of any boat in the tow. While 
there were several decked boats among the 
tow, it does not appear that there were any 
arrangements made to place them in the more 
exposed parts of the tow. Again, the master 
of the tug. did not use good judgment in elect- 
ing to start with so large a tow as sixteen 
bargesi at that season of the year, with the 
threatening weather that then prevailed. He 
wag a man of long experience in that busi- 
ness, had entire control, accotmtable to none 
but his employers, fully aware, or should have 
been, of the ability of his tug to perform the 
service of the day, and to carry his tow safely 
through. It appears in the testimony, that 
the said tug had previously towed as many 



as twenty-eight boats at one time without 
assistance, yet it does not appear that those 
boats were loaded, and the assessors feel con- 
strained to assume that they were not loaded; 
the more particularly so, when it is borne in 
mind, that she had a tug to assist her with 
only sixteen boats. In conclusion, we are 
of opinion, that the captain of the tug erred 
with regard to the ability of his tug to cany 
so heavy a tow through safely iradei' the then 
existing bad weather; he also erred in not 
placing some of the decked boats in the more 
exposed parts of the tow, as he had a perfect 
right to do. Any curtailment of the tug 
master's authority, with regard to placing, 
arranging, making up, or starting the tow, 
according to his own judgment, would lead 
to so many difficulties, that all vessels yield 
implicit obedience to Ms orders." 

J. Hill Martin, for-libellants. 
A- I. Fish, for respondent. 

'OADWALADER, District Judge. If either 
party has the right to complain of my con- 
sulting assessors in this case, the libellant 
is the party. If the assessors bad answered 
my question differently, I might not have 
been able to decide the case without a com- 
mission to new assessors. As the matter 
stands, I concur in the opinion of the assess- 
ors. . 
Decree for libellant. 
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MILLER V. ELLIOT. 

[5 Cranch. 0. 0. 543.] i 

Circuit Court, District of Columbia. March 
Term, 1839. 

Partt W"all — How Built — Ddtt of Surveyor — 
Reimbdksement— AcTiou TO Recover. 

1. It is a condition annexed to the title of 
every house-lot in the city of Washington, that 
when the proprietor builds a partition-wall be- 
tween himself and his neighbor, he shall lay the 
foundation equally upon the lands of both; and 
that any person who shall afterwards use the 
partition-wall, or any part of it, shall reimburse 
to the first builder a moiety of the charge of such 
part as he shall use. 

2. It is the duty of the city surveyor to at- 
tend, when requested, and examine the founda- 
tions or walls of any house to be erected, when 
the same shall be level with the street or the 
surface of the ground, for the purpose of adjust- 
ing the line of the front of such building to the 
line of the street, and correctly placing the party- 
wall on the line of division between that and the 
adjoining lot; and Ms certificate is evidence, 
and binding on the parties interested; but it is 
not necessary to the plaintiff's right of action 
for half the value of the wall, that it should 
have been so adjusted by the surveyor; or that 
the walls should be of the thickness required by 
the third article of the commissioners' regula- 
tions of the 20th of July, 1795. 

3. The value of half the wall may be .recovered 
in an action upon the case in assumpsit. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Assumpsit for money paid, laid out, and 
expended, for the defendant's use and at his 
request; to recover one half of the costs of 
so much of the partition-wall erected by the 
plaintiff [Samuel Miller] as was used by the 
defendant [Jonathan Elliot] in building his 
house on the adjoining lot. Verdict for the 
plaintiff, subject to the opinion of the court, 
whether the plaintiff had a right to place 
half of his paitition-wall on the lot of the de-. 
fendant, and whether the defendant is liable 
to the plaintiff for half the cost of so much 
of the wall as the defendant used in building 
his house adjoining it 

The case was submitted to the court upon 
notes of argument by the counsel. 

Mr. Addison, for plaintiff, 
Mr. IMorfit, for defendant 

CRANCH, Chief Judge. The original pro- 
prietors of the lands now composing the city 
of Washington, by deeds dated about the 
29th of June, 1791, conveyed their lands to 
Thomas Beall and John M. Gantt, in trust, 
among other things, to be laid out for a fed- 
eral cit3% with such streets, sciuares, parcels, 
and lots, as the president of the United 
States should approve; and that they should 
convey to the commissioners of the city, for 
the use of the United States, forever, all the 
streets, &c., and that the residue of the lots 
should be equally divided between the United 
States and the original proprietors; and that 
the trustees should convey to the original 
proprietors the lots assigned to them in the 
division; and that the x-esidue should be sold 
and conveyed to the respective purchasers. 
But such conveyances, as well to the original 
proprietor's, as to the respective pm'chasers, 
were to be "on, and subject to, such terms 
and conditions as shall be thought reasonable 
by the president for the time being, for regu- 
lating the materials and manner of the build- 
ings and improvements on the lots generally, 
in the said city, or in particular streets, or 
parts thereof, for common convenience, safe- 
ty, and order; provided such terms and con- 
ditions be declared before the sales of any of 
the said lots, under the direction of the presi- 
dent" Under this provision of the trust- 
deeds, the president of the United States, on 
the 17th of October, 1791, before the sale of 
any of the public lots, declared certain 
"terms and conditions for regulating the ma- 
terials and the manner of buildings and im- 
provements on the lots in the city of Wash- 
ington." The fourth of these terms is, "That 
the person or persons appointed by the com- 
missioners to superintend the buildings, may 
enter on the land of any person to set out the 
foundation and regulate the walls to be built 
between party and party, as to the breadth 
and thickness thereof; which foundations 
shall be laid equally upon the lands of the 
persons between whom such party-walls are 
to be built; and shall be of the breadth and 
thickness determined by such pei-son proper; 



and the first builder shall be reimbursed one 
moiety of the charge of such party-wall, or so 
much thereof as the next builder shall have 
occasion to make use of, before such next 
builder shall any ways use, or break into the 
wall; the charge, or value thereof, to be set 
by the person or persons so appointed by the 
commissioners." It is, therefore, a condi- 
tion annexed to the title of every house-lot in 
the city of Washington, that when the pro- 
prietor builds a partition-wall between him- 
self and his neighbor, he shall lay the found- 
ation equally upon the lands of both; and 
that any person who shall aftex'ward use the 
partition-wall, or any part of it shall reim- 
burse to the first builder a moiety of the 
charge of such part as he shall use. 

By the charter of 1820, § 7, the power is 
given to the corporation of Washington, "to 
regulate, with the approbation of the presi- 
dent of the United States, the manner of 
erecting, and the materials to be used in the 
erection of houses;" and by section S, "to 
regulate party, and other walls and fences." 
By the by-law of March 30, 1822, (Rothwell's 
City Laws, 142,) the corporation reenacted 
the building regulations of the 17th of Octo- 
ber, 1791, and those of the commissioners of 
July 7, 1791, originally made under the au- 
thority of the Maryland act of 1791 {chapter 
45), except so far as modified by the procla- 
mation of President Monroe, of January 14, 
1818, which modification does not affect the 
present case. The sui-veyor of the city of 
Washington, was an ofiicer appointed by the 
commissioners during their existence, and aft- 
erwards by the superintendent during his ex- 
istence, and afterward by the commissioner 
of the public buildings, and finally by the cor- 
poration of Washington, under the by-law of 
August 13, 1828. The oflace of surveyor of 
the city is recognized, and his fees are regu- 
lated by several acts of congress, namely, 
March 3, 1803 (Burch, 245; 2 Stat 235); 
March 27, 1804 (Burch, 246; 2 Stat. 297); 
and Januai-y 12, 1809 (Davis' Laws, 189; 2 
Stat 511; Burch, 267-269). By the fifth sec- 
tion of the act of January 12, 1809, it is enact- 
ed, "That it shall be the duty of the surveyor 
to attend, when requested, and examine the 
foundation or walls of any house to be erect- 
ed, when the same shall be level with the 
street, or surface of the ground, for the pur- 
pose of adjusting the line of the front of such 
building to the line of the street, and coiTect- 
ly placing the party-wall on the line of divi- 
sion between that and the adjoining lot; and 
his certificate of the fact shall be admitted as 
evidence, and binding on the parties interest- 
ed." The same thing is enacted xotidem 
verbis in the by-law of August 13, 1828, au- 
thorizing the appointment of a surveyor, &c. 
This surveyor is the ofiicer who is to peilorm 
the duties required by the second and fourth 
articles of the regulations of the 17th of Octo- 
ber, 1791; but by the act of January 12, 1809, 
as well as by the by-law, he is onlj- to per- 
form them when required, and when the wall 
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shall be level with the street, or the surface 
of the ground. This act modifies the second 
article of tlie regulations in that respect, and 
dispenses with the necessity of applying to 
the surveyor. It is no valid objection, there- 
fore, to the plaintiff's right of recovery, that 
he did not apply to the surveyor to adjust 
the party-wall, if such was the case. But 
that fact does not appear. It might, for 
aught that appeara, have been, that the sur- 
veyor did so adjust it, as well as the front 
walls; or that the party-wall may have been 
laid with the consent of the defendant 

It is also objected by the defendant that 
the walls were not of the thickness required 
by the third article of the commissioners of 
July 20, 1795, made under Act Md. 1791, c. 
45, entitled "An. act concerning the territory 
of Columbia." But a compliance with that 
regulation, is not a condition preliminary to 
the plaintiff's right of action for half of the 
cost of the pai-ty-wall. The plaintiff may 
possibly have subjected himself to the penal- 
ty of ?20, but that penalty does not enure to 
the benefit of the" defendant, and is not a bar 
to the plaintiff's right of action. It is also 
moved, in arrest of judgment, that the action 
should have been debt, and not case. But 
there is nothing in the record to show that 
case or assumpsit was not the proper form 
of action. Let the judgment be entered up 
according to the verdict. 

NOTE. See Act Jan. 12. 1809, § 4, which ap- 
plies to two cases only. (1) Where a house is 
huiVt on a subdivision of a lot or stiuare before 
the surveyor shall have measured the whole 
front, &c. (2) Where the house was built be- 
fore the date of the act (12th .Tanunry. 1809). 
That section therefore does not touch this case 
of Miller v. Elliot. 
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MILLER T. EVANS. 
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THE COURT (nem. con.) instructed the 
jury that as to the instalment due more than" 
twenty years they ought to presume, and as 
to the other they might presume,, payment. 



Circuit Court, District of Columbia. 
Term, 1813. 

Payment— Bonds— Lapse of Tijie— Presumption. 

In an action upon a bond, payable by instal- 
ments, the jury may, and ought to, presume pay- 
ment of any instalment payable more than 
twenty years before the commencement of the 
suit, and may presume payment of an instal- 
ment payable nineteen years and ten months be- 
fore suit brought. 

Debt upon a bond payable by instalments. 
Nineteen years and ten months elapsed since 
the last instalment became payable, and an- 
other instalment had become payable more 
than twenty years before the suit was 
brought. 

N. Herbert, for plaintiff. 

Mr. Taylor, for defendant. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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MILLER V. FALLS CO. 

[Nowhere reported; opinion not now accessi- 
ble.] 



MILLER (FORMAN v.). Se Case No. 4,940. 
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Case "No. 9,571. 

MILLER v. GAGES. 

[4 McLean, 436.] i 

Circuit Court, D. Ohio. July Term, 1848. 

"Writ— IsDOKSEMBST— Amendment— Plea in Bar 

— Abatement. 

1. The indorsement on the writ, required by 
the state statute, which has been adopted, may 
he objected by a motion to quash the writ. 

[Cited in Woolridge v. M'Kenna, 8 Fed. 662.] 

2. In such case an amendment would be per- 
mitted. 

[Cited in Brown v. Pond, 5 Fed. 35.] 

3. A neglect to make the indorsement is no 
ground for a plea in bar. A plea in abatement 
is the only one that could be filed. 

At law. 

Mr. Perry, for plaintiff. 

OPINION OF THE COURT. The defend- 
ant in this case craved oyer of the writ, set 
it forth, and demuri'ed to the declaration. 
Several caiises of demurrer are assigned, but 
the variance assigned between the indorse- 
ment on; the writ and the declaration, being 
the only one relied on, will be noticed. The stat- 
ute adopted in our practice, requires the clerk 
to indorse the cause of action on the writ, 
without prescribing any form. An indoi-se- 
ment, therefore, which shall state the cause 
of action in general terms, will be a com- 
pliance with the law. As this is a requisite 
of the statute, it may constitute a ground of 
objection to the writ, where the indorsement is 
not made. The most appropriate manner of 
taking advantage of a neglect to make the in- 
dorsement would seem to be by a motion* to 
quash the writ. On such a motion the court 
would, of course, permit an amendment of the 
writ to be made. A defective indorsement 
might be pleaded in abatement, by craving 
oyer of the writ; but it is no ground for a 
plea in bar. The demurrer is overruled, and 
leave given to amend the wTit. 



1 [Reported by Hon. John McLean, Circuit 
Jastice.1 
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Case No, 9,57S. 

MILLER V. HALSTED.i 

District Court, D. New Jersey. Nov. 2, 1872. 

Corporations— Loan by Director —Mortgage— 
Bakkkdptct — Assignee— Objection — Tempo- 
rary E.MBARKASSMEST — IXSOLVEXOT. 

[1. A loan to a corporation by a director 
thereof, and the giving of a mortgage to secure 
the same, is not within the rule prohibiting con- 
tracts by a trustee with himself in relation to 
the property held by bim in trust] 

, . t^- A^ assignee in bankruptcy of a corpora- 
tion will not be heard in a court of equity to ob- 
ject to a contract made by the corporation with 
one of the directors, unless he offers to return to 
the director his advances under the contract.] 

[3. A mortgage given by a corporation to se- 
cure advances from one of its directors is not 
invalid merely because the advances were ap- 
plied to the payment of debts for which the 
director was security.] 

[4. Temporary embarrassment is not "insol- 
vency" within Act N. J. April 15, 1846, g 2 
prohibiting insolvent corporations from making 
contracts,] 

[Appeal from the district court of tbe Unit- 
ed States for the district of New Jersey.] 

[This was a suit by Elias N. MiUer, as- 
signee in bankruptcy, against N. N. Halsted, 
to have a certain mortgage given by the 
bankrupt declared void. The district couit 
rendered a decree for respondent. The as- 
signee appeals.] 

STRONG, Circuit Justice. Notwithstand- 
ing the very thorough argument which has 
been submitted to me in support of this ap- 
peal, my opinion accords so nearly with that 
of the district court that I deem it unneces- 
sary to discuss at length the question in- 
volved in the ease. I shall content myself 
therefore with presenting some considera- 
tions in addition to those which governed the 
action of the district judge; considerations 
which lead me to the same conclusion as 
that at which he arrived. 

That the chattel mortgage given by the 
company to Halsted was not void in its incep- 
tion, because unauthorized, is, I think, quite 
clear. It was formally authorized by a res- 
olution of the board of directors, and I cannot 
doubt the board, as constituted, was com- 
petent to direct its execution. Their minutes 
show that a quorum was present when the 
resolution was passed; and, though the mort- 
gagee was one of the directors who consti- 
tuted the quorum, I am not prepared to say 
that, for such a reason, the board was in- 
capable of authorizing the mortgage subse- 
quently made. There is uncontradicted evi- 
dence that, in addition to the four directors 
whose names are noted upon the minutes, 
Mr. Grier, another director, was present at 
the meeting at which the resolution was 
adopted. Were it then conceded that Hal- 
sted had such an interest in the resolution 
that he was incompetent to vote for it, or 

1 [Not previously reported.] 



even to aid in constituting a quorum for cor- 
porate action upon it (which I doubt), there 
was a quorum without him, and a majority 
of the quorum must have voted for the resolu- 
tion. Certainly no other director than Hal- 
sted had any- disqualifying interest when the 
resolution was adopted, or when the mort- 
gage was made. As the mortgage was given 
to cover only subsequent advances, it vested 
in the mortgagee merely a dry trust, which 
continued such until advances on the faith of 
it were afterwards actually made. Then, and 
then only, can any person besides be said to 
have had an interest either in the resolution 
or in the mortgage. The formal execution 
of the mortgage, therefore, as the contract 
of the company, must be treated as estab- 
lished. 

And hei'e I may remark it has not been 
seriously claimed that the mortgage is tamt- 
ed with actual fraud: Fraud upon the com- 
pany is not aperted, aud certainly, in view of 
the evidence, it cannot be. I have, however, 
carefully gone over the proofs, and the result 
has been that I find nothing which would jus- 
tify my commg to the conclusion that actual 
fraud upon the company, or upon any credit- 
ors of the company, was either pei-peti-ated 
or intended. If, therefore, the mortgage is 
not available to the appellee as a security for 
the money advanced by him, it must be be- 
cause it was given in conti-avention of some 
legal policy, or in conflict with some statute. 
Was it, then, inconsistent with any iiile of 
legal policy? Halsted, the mortgagee, was a 
director of the company, and as such he was 
a tnistee for the, stockholders. I recognize 
in its broadest extent the principle that a 
ti-ustee cannot contract, either directly or in- 
directly, with himself, for his own possible 
benefit, in relation to the property committed 
to his charge. I agi-ee that all such con- 
tracts, even though untainted with actual 
fraud, are avoidable at the option of the 
cestui que trust. How far this rule is ap- 
plicable to one of the several directors of a 
corporation aggregate, all of whom are, I ad- 
mit, in an important sense, trustees of the 
rights and property of the corporation and of 
its stockholders, it is not necessary now to 
define. Conceding that it applies to all cases 
of purchase of the company's property by a 
director, to all cases of sale by him to the 
company, and generally to every contract in 
which his interest may be inconsistent with 
the interests of the company. It is still un- 
doubtedly true that he may lend to the cor- 
poration, and take a valid security for the 
repayment of the loans. Such a contract is 
not one made for his benefit, in which his in- 
terests are adverse to those of his cestuls que 
trustent, and therefore the reasons why other 
contracts, made by persons sustaining fiduci- 
ary relations, and by which they may possi- 
bly secure benefits to themselves, are held 
avoidable, are wholly inapplicable to it. A 
contract of loan at legal rates of interest is 
one in which it is impossible for the lender 
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to take undue advantages of the borrower. 
Nothing, I think, is more common than are 
loans made by directors of railroad, manu- 
facturing, and other corporations to the com- 
panies of which they are directors; and it 
would be disastrous in the extreme were it 
lield that such loans are against the policy 
of the law. Individuals are often elected di- 
rectors because of their ability and supposed 
TvUlingness to make pecuniary advances 
when needed. It is not unfrequently the 
■case that loans can be obtained from no other 
source, and, if securities taken for such loans 
have not the same validity and effect as sim- 
ilar securities given to other creditors, the 
■consequence must be the prostration of many 
business corporations, and the destruction of 
the interests of stockholders. And I know 
of no adjudicated case of authority that class- 
es securities for loans of money taken by di- 
rectors of D'oiut-stock companies from the 
companies among those contracts which are 
avoidable because one of the parties stands in 
a fiduciary relation to the property respect- 
ing which the contracts are made. It is very 
■certain that even a guardian, an executor or 
administrator may advance money for his 
oestui que trust, and thereby entitle himself 
to subrogation to the peace and right of the 
creditor whose claim he has paid. In such 
■cases the law not only implies a contract to 
repay the money advanced, with interest, but 
it gives a preference. And surely an ex- 
press engagement is not illegal when the duty 
undertaken thereby is implicitly recognized. 
Surely, if a director of a company may lend 
to it lawfully, he may take from it any of the 
ordinary securities for loans. It is, however, 
not worth while to spend time in showing 
that the mortgage to Halsted is not within 
the rule that a trustee cannot deal for his 
own advantage with the property held by him 
in trust, for, even if it is, it is not void. At 
most it is only avoidable, at the instance of 
the company or of the stockholders, in equity, 
and then only on repayment of the money ad- 
vanced. The assignee in bankmptcy is 
■doubtless clothed with the rights of the 
bankrupt company. If they could come into 
a court of equity to avoid the mortgages, so 
can he. But he must come as they must 
have come, doing equity, when he seeks it; 
and that is, repaying the money advanced. 
It is almost superfluous to say that a creditor 
of the mortgagors, in the absence of fraud, 
has no standing against the mortgage in a 
court of equity. The directors of the com- 
pany are not trustees for him. Hence, though 
the assignee represents creditors as well as 
the banlsrupts, it is as the representatives of 
the latter only that he can complain. He 
oan only assert the rights which they had. 

I proceed next to inquire whether the mort- 
gage was forbidden by the statutes of New 
Jersey. The act of April 15, 1846, intended 
to prevent frauds by incorporated companies, 
•enacted in its second section that whenever 
an incorporated company shall become in- 
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solvent, or shall suspend the ordinary busi- 
ness of the said company for want of funds to 
carry on the same, it shall not be lawful for 
the directors or managers of the said company, 
or for any officer or agent thereof, to sell, con- 
vey, assign, or transfer any of the estate, 
effects, choses in action, goods, chattels, 
rights or credits, lands or tenements of the 
said company, nor shall it be lawful to make 
any such sale, conveyance, assignment, or 
transfer in contemplation of the insolvency 
of any such company; and eveiy such sale, 
conveyance, assignment, or transfer shall be 
utterly null and void as against creditors. 
Other sections of the act make provision for 
winding up and distributing the assets of 
insolvent coiporations. The whole statute 
is, in effect, a winding-up act. Whether it 
has been superseded by the general bankrupt 
law, I do not care to consider, because I am 
clearly of opinion that it has no applicability 
to the present ease, even if in force. The 
evidence convinces me that at the time when 
the mortgage was given to the appellee the 
company had not suspended its ordinary busi- 
ness for want of funds to carry it on, or for 
any reason; nor had it become Insolvent, 
within the meaning of the New Jersey stat- 
ute. And it is clear the moi*tgage was not 
made in contemplation of insolvency. Un- 
doubtedly there was embarrassment. There 
were debts becoming due, and some already 
due, which the company had not then the 
money to discharge. But they had property 
wliieh, if converted into money, or hypothe- 
cated, was much more than sufficient to pay 
all the debts. And, instead of there having 
been any contemplation of insolvency the 
plain and only object for creating the mort- 
gage was to enable the company to go on 
with its business. Whatever may be the 
meaning of the word "insolvent" in the bank- 
rupt law, I cannot think the New Jersey legis- 
lature intended to treat embarrassment as 
insolvency, or to arrest the action of every 
corpoi-ation that might find it necessary to 
borrow money in order to meet its accruing 
obligations. Looking at the whole statute, 
I doubt not the word "insolvency" was de- 
signed to have its general and popular mean- 
ing, namely, the condition of having insuffi- 
cient property to pay existing debts. Very 
plainly, such was not the condition of these 
mortgagors when theu^ mortgage was given 
to the appellee. I think, therefore, the case 
is unaffected by the state enactment. 

Nor was the mortgage invalid because of 
the provisions of the 35th and 39th sections 
of the bankrupt act [of 1867 (14 Stat 534, 
536)]. It was executed more than six months 
before the petition was filed under which 
the mortgagors were adjudicated bankrupts. 
It was not, therefore, a fraud against that 
act. Had it been actually fraudulent, the 
assignee might doubtless avoid it, irrespect- 
ive of the time when it was made; but, in the 
absence of actual fraud, the right to set aside 
a preference is, I think, under our banl^rupt 
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law, limited to ti-ansaetions Tvliicli took place 
within six months from the time when the 
proceedings which resulted in declared bank- 
ruptcy commenced. I come next to inquire 
whether I ought to declare the mortgage 
void because the mortgagee left the chattels 
in the possession of the mortgagors, and con- 
sented that they should sell and apply the 
proceeds of sale to the payment of other 
debts. This, it must be conceded, is always 
evidence of fraud, amounting sometimes to 
conclusive proof. But in this case the con- 
tract was made in New Jersey. " There it was 
also to be performed, and I think, therefore, 
the legal effect upon the contract of estab- 
lished facts is to be regulated by the law of 
that state. The district judge has shown to 
my satisfaction that in New Jersey leaving 
the subject of a chattel mortgage in posses- 
sion of the mortgagor does not necessarily 
establish that the instrument is fraudulent, 
nor does siiffering the mortgagor to use or 
sell a portion of the hypothecated property. 
The articles sold are discharged from the 
lien of the mortgage; but it is a question of 
fact whether the ti-ansaction was covinous, 
so that the articles remaining unsold are also 
discharged- The conduct and agreement of 
the mortgagee are important in determining 
the intent with which the instrument was 
made, but they are admissible of explanation. 
I assent so entirely to the opinion of the dis- 
trict judge upon this part of the case that I 
deem it useless to discuss the matter at 
length. Meeting, then, the question as an 
inquiry of fact open to my decision whether 
the mortgage was a fraud either upon the 
company or upon creditors of the company, 
I am forced to the conclusion that it was not. 
There remains but one question. It is 
whether the advancements made by Halsted 
are covered by the mortgage. It is plain that 
the mortgage was authorized, and given to 
cover only subsequent loans or advance- 
ments. Such is the purport of the resolution 
which authorized the instrument- But the 
evidence is satisfactory that Halsted, the ap- 
pellee, advanced to the company, after the 
mortgage was given, more than $28,000; 
miich more than the sum which he has been 
allowed to take. It is true that the money 
advanced was applied to the payment of 
debts, for which Halsted had previously be- 
come security. But for those debts the eom- 
paiiy was primarily liable, and payment of 
them secured the relief which was sought 
through the agency of the new loan. Cer- 
tainly there was nothing in the resolution 
adopted by the board of directors that limited 
the application of any money which might 
be obtained on faith of the mortgage to any 
specified debts of the mortgagoi-s, much less 
anything that even impliedly prohibited its 
devotion to uses in which the lenders might 
have an interest. I do not feel called upon 
to say more. Agreeing, as I do, so fully with 
the reasons which the district judge has given 
from his order, I regard it unnecessary to re- 



iterate his opinion, and I therefore content 
myself with affinning the decree he made. 
The order of the distilet court is affirmed. 
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MILLER et al. v. HOOE et al. 

[2 Cranch, C. C. 622.] i 

Circuit Court, District of Columbia. Nov. Term, 
1825. 

Gak.vishmest— Absent Debtoii — No Effects 
WITHIN JriiisnicTiox — Attachmest. 

1. Upon a chancery attachment in Alexandria 
county. District of Columbia, against the effect* 
of an absent debtor, the garnishee, residing in 
Alexandria county, is not liable to the plaiutift 
for goods of the defendant which are in the 
garnishee's custody in Virginia, where the debt- 
or himself resides. 

2. If the resident garnishee is not indebted to 
the defendant, and has no effects of the defend- 
ant in his possession in this district, and the de- 
fendant himself is not found in the county of 
Alexandria, no decree can be rendered against 
either the garnishee or the debtor, and the bill 
must be dismissed, as this court has no jurisdic- 
tion in the ease. 

This was a chanceiT attachment in the 
county of Alexandria, District of Columbia, 
to attach the effects of John Hooe, a resident 
of Yii'ginia, in the hands of Jonathan Janney, 
a resident of the county of Alexandria, for a 
debt due by Hooe to Mordecai Miller & Son, 
of Alexandria. The subpoena was sei*ved up- 
on Janney on the 3d of April, 1824. The gar- 
nishee, Janney, answered that he was not in- 
debted to Hooe at the time of service of the 
attachment, or at any time afterwards, but 
that Hooe was indebted to him at the time of 
the sei-vice of the attachment in the sum of 
$587; that Hooe has his -crop of wheat ground 
at Janney's mill in Virginia, which was un- 
der the immediate direction and management 
of one John P. Smoot, Avho was authorized to 
give receipts for flour brought to the mill, and 
to deliver the flour to the respective owners; 
that Hooe agreed that Janney should retain 
as much of his flour as would satisfy and 
discharge the debt to Janney; that after he 
had retained enough flour for that purpose, 
there remained more than enough to pay the 
debt due to Mordecai Miller & Son, the com- 
plainants, but Hooe sold it to one George 
Johnson, to whom it was delivered after the 
service of the subpoena upon Janney, who, 
as the property was out of the jurisdiction of 
this court, did not think 'himself justified in 
withholding it from Mr. Johnson, who had 
purchased it. He denied all fraud and col- 
lusion, &c. 

THE COURT (THRUSTON, Circuit Judge, 
absent) was of opinion, that as the garnishee 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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was not indebted to the defendant Hooe, and 
had not any effects of that defendant in his 
hands within the jurisdiction of this court, 
no decree could be made against either of the 
defendants, and ordered the bill to be dis- 
missed. 



Case KTo. 9,574. 

MILLER et al. v. HUBBARD et al. 

[4 Oranch, O. O. 451.] i 

Circuit Court, District of Columbia. March 
Term, 1834. 

Contracts— Abaxpoxmest — Amount Eakxed — 

FORPEITUIiE — GaUNISHMEKT — ASSIGKMEST. 

1. If a contraci- with the Chesapeake and 
Ohio Canal Company be declared by them 
"abandoned" for non-compliance with the terms 
thereof, according to a right reserved to the 
company by the contract, the contractors do not 
thereby forfeit iie money which they have 
earned up to tiie time of the abandonment, ex- 
cept the 20 per cent, reserved as security for 
the execution of the work contracted for; al- 
though by the terms of the contract,'upon the 
contract being declared "abandoned," it was 
agreed that "the company should be exonerated 
from every obligation thence arising, and that 
the reserved percentage on the contract price 
should become the property of the company to 
indemnify tliem for such breach of contract" 

2. The attaching creditor is not in a better 
condition than his debtor would have been in if 
the attachment had not been laid. 

3. A draft by the defendant on the garnishee, 
in favor of a third person, before the attach- 
ment, is an assignment to the payee of the 
amount stated in the draft, «nd will be pre- 
ferred to an attachment, 

[Cited in Jones v. Pacific Wood, Lumber & 
Flume Co., 13 Nev. 359.] 

This was an attachment of money in the 
hands of the Chesapeake and Ohio Canal 
Company, due to the defendants [Frink Hub- 
bard and others, and the Chesapeake & Ohio 
Canal], who were contractors to perform 
certain work npon the canal, and who were 
indebted to the plaintiffs [Miller and Mac- 
kay]. Before the attachment was laid, the 
company had declared the contract abandon- 
ed, for Eon-performance of the whole work 
by the appointed time. Before the attach- 
ment the defendants had given to one Rohr- 
back a draft for an amount large enough to 
cover the whole amount due to them by the 
company. 

Two questions were raised in the cause. 
(1) Whether the defendants, the contractors, 
by the abandonment of the contract had not 
forfeited all the money remaining in the 
hands of the company. (2) If not, then whe- 
ther the money, at the time of the attachment, 
"was the money of the defendants, or of Rohr- 
back. 

Mason & Wallach, for plaintiffs. 
R. S. Coxe, for the company. 
C. Cox, for Rohrback. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

17FED.CAS. — 21 
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CRANCH, Chief Judge (THRUSTON, Cir- 
cuit Judge, absent). Attachment under the 
Maryland act of 1795, c. 56. The attachment 
was issued and served on the 19th of Feb- 
iTiary, 1833. The defendants had been con- 
tractors for work on the canal, but having 
failed to comply with the terms of the con- 
tract, it had been declared by the president 
of the company, "abandoned" on the 9th of 
February, 1833, under a power reserved in the 
contract to that effect. By the contract, 
monthly estimates of the quantity and value 
of the work done, were to be made by an en- 
gineer in the employment of the company, at 
the prices contained in the proposals, which 
were to be final and conclusive, unless object- 
ed to before payment thereof, and within 
twenty days after they should have been re- 
turned to the president and directors. With- 
in ten days after such retm-n, not less than 
four-fifths of the sum appearing to be due for 
work performed since the preceding estimate, 
were to be paid; the balance being reserved 
by the president and directors, to ensure the 
fulfilment of the contract; no portion of 
which reserved money under any circum- 
stances to be paid vmtil the contract should 
be fulfilled. It was also agreed, that when 
the president of the company should have de- 
clared the contract abandoned, "the company 
should thereupon be exonerated from every 
obligation thence arising; and the reserved 
percentage on the contract price, should be- 
come the property of the company, to indem- 
nify them from such breach of eonti-act," 

The following facts were stated and ad- 
mitted in the argument: That after the con- 
tract was declared "abandoned," an estimate 
was made by the proper officer of the com- 
pany, of the work done since the preceding 
estimates, amounting to about ?S00; to four- 
fifths of which the defendants were entitled, 
unless they had forfeited the same by the 
abandonment of the contract. That on the 
16th of February, 1833, the defendants drew 
an order on the company in favor of the plain- 
tiffs, for the amount due by the defendants 
to the plaintiffs; and also an' order on the 
company in favor of Jacob Rohrback, for 
$705.47J "out of any money that may be due 
to us after a full settlement of our accounts 
with the said company." That this last men- 
tioned order was delivered to the plaintiffs 
as the friends of Rohrback, at the same time 
with the order in favor of the plaintiffs. That 
the plaintiffs immediately presented to the 
company for acceptance, the order in their 
favor; but the company refused to accept it. 
The plaintiffs did not present the order in 
favor of Rohrback, although they h'ad it in 
their possession, nor did they give any 
notice thereof to the company; but issued 
the present attachment founded upon the note 
of the defendants of the 4th of Febniary, 
1833. 

The following questions were raised in the 
argument: (1) Whether the defendants, by 
the abandonment of the conti'act, had for- 
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feited all the money remaining in the hands 
of the company. (2) If not, then whether the 
money (exelxisive of the 20 per cent "which 
was admitted to be forfeited,) was at the 
time of the attachment, or at any time since, 
the money of the defendants, or whether it 
was the money of Rohrhack by virtue of the 
draft, of which the company had not notice 
imtil after the attachment was served. 

1. Upon the first question, the com-t is of 
opinion that the defendants, by non-compli- 
ance with the contract, forfeited only the 
reserved 20 per cent, and that all the residue 
of the estimated value of their work was due 
to them, or their assignee or assignees. 

2. Upon the second (juestion, the opiniorr of 
the court is, that the attaching creditors are 
not in a better condition than their debtor 
would have been in, if the attachment had 
not been laid; and as they could not, after 
their draft In favor of Rohrbads, which is 
an assignment to him of so much of his claim 
as is stated in the draft, have received from 
the garnishees that amount to their own use; 
and as it is admitted that the draft was suf- 
ficiently large to cover the whole amount 
due by the garnishees to the defendants, 
there was no money of the defendants in the 
hands of the garnishees, at the time of the 
attachment It is true, that if the garnishees 
had paid the money to the defendants, after 
the draft in favor of Rohrback, and before 
the garnishees had notice of that draft, they 
would have been discharged; but that would 
only affect the right of property as between 
Rohrback and the defendants. They would 
have received it in trust for him, and he 
might recover it from them by an action for 
money had and received to his use. But the 
garnishees, having received notice of that 
draft, before they paid over the money to 
the defendants, are bound by that notice; al- 
though in their contract with the defendants 
they expressly state that, "no draft will be 
accepted by the president and directors, from 
any contractor." This clause only relates to 
voluntary acceptance, and cannot affect the 
legal obligations of the parties, independent 
of acceptance. 

It is said that the plaintiffs also had a 
draft from the defendants on the garnishees 
for the amount of the note upon which the 
attachment is founded, and given simultane- 
ously with the draft hi favor of Rohrback, 
and that, therefore, the plaintiffs ought to 
share the fund with him in the proportion of 
their respective claims. But the court can 
make no such order in this case, even if such 
were the rights of the parties; for this attach- 
ment can only affect the property of the de- 
fendants in the hands of the garnishees, at 
the time of the sei-vice of the writ, or since; 
and if they had no property in the hands of 
the garnishees at that time, or since, the at- 
tachment must be quashed, and the contend- 
ing parties left to their legal or equitable 
remedies. 

That a previous assignment of a debt by 



the defendant, will be preferred to an at- 
tachment, appeal's by the following authori- 
ties: Serg. Attachm. 80; Privilegia Londini 
{3d Ed.) p. 277; Lewis- v. Wallis, T. Jones, 
222; Walker v. Gibbs, 2 Ball. [2 U. S.] 211; 
Stevenson v. Pemberton, 1 Ball. [1 U. S.] 3; 
Shai-pless v. Welsh, 4 Dall. [4 U. S.] 279; U. 
S. V, Vaughan, 3 Bin. 394; Caldwell v. Vance, 
cited in Id. 400; Bank of North America v. 
McCall, Id. 338r King v. Gorsline [Case No. 
7,796], in this court, May term 1831. 

As the attachment must be quashed, it is 
not necessary that the court should notice the 
objections made by the counsel of Rohrback, 
that the affidavit did not state that Miller, 
one of the plaintiffs, was a citizen of Maiy- 
land; and that the word defendant was, by 
mistake, used for deponent Attachment 
quashed. 
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Case Wo. 9,576. 

MILLER v. JONES. 

[15 N. B. R. 150.] 1 

Circuit Court D. New Jersey. Sept 27, 1870. 

Appeal— Motion fok Nos-suit— Fraud ix Law- 
How Determined — Chattel Mortgage — Pos- 
session — Unrecorded Bankkdptct — Rights of 
Assignee. 

1. A denial of a motion for a non-suit is not 
reviewable in error. 

2. Whether an instrument is of itself a fraud 
in law is a question that must be determined 
from the instrument alone. 

[Cited in Re Bloom, Case No. 1.557.] 

[Cited in Lister v. Simpson, 38 N. J. Eq. 446.] 

3. The existence of a collateral understanding 
adverse to or different from a written instru- 
ment is a fact that must be found by a jury. 

[Cited in Argall v. Seymour, 48 Fed. 549: 
Etheridge v. Sparry, 139 U. S. 278, 11 Sup. 
Ct 569.] 

4. Under the laws of New Jersey, a chattel 
mortgage is good against subsequent creditors 
from the time of filing, 

5. A statement which notifies creditors of the 
extent of the mortgagee's lien is sufficient to ac- 
company the refiling of the mortgage. 

[Cited in brief in St Louis Drug Co. v. Rob- 
inson, 81 Mo. 19.] 

6. An assignee has the rights of a judgment 
creditor as against a chattel mortgage not prop- 
erly recorded. 

[Cited in Cady v. Whaling, Case No, 2,285; 
Re Gurney, Id. 5,873; Llovd v. Hoo Sue, 
Id. 8,432; Re Werner, Id. 17.416: Adams 
V. Merchants' Nat. Bank, 2 Fed. 180.] 



1 [Reprinted by permission.] 
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7. An assignee cannot recover the value of 
the property covered by a mortgagee if the 
mortgagee took possession before the com- 
mencement of the Dtoceedings in bankruptcy, 
although the mortgage was not properly re- 
corded. 

[Cited in Re Gurney, Case No. 5,873; Ar- 
gall T. Seymour, 48 Fed. 549.] 

[Error to the district court of the United 
States for the distiict of New Jersey.] 

KaufCman & Hauck by their chattel mort- 
gage dated December 1st, 1871, mortgaged to 
David Jones certain chattels, being the or- 
■dinary goods and chattels connected with the 
brewery, including lager beer then manufac- 
tured, to secure the payment of a then pres- 
ent indebtedness of thirteen thousand nine 
liundred and sixteen dollare, "or thereabouts." 
In the schedule affixed to the mortgage was 
this clause: "Also all personal propeity what- 
soever of every nature, name and kind not 
above enumerated, except the books of ac- 
■count and evidence of debt belonging to said 
Kauffman & Hauck, at said brewery, wheth- 
er included by name in this schedule or not, 
of whatever said personal property may or 
shall consist, and whether said personal prop- 
erty is now on and at said .brewery premises, 
or whether the same shall be placed there 
<luring the time the said money mentioned in 
said mortgage and every part and parcel 
thereof shall be and remain tmpaid." The 
mortgage was given to secure "Upon demand, 
all present indebtedness now due, owing, and 
accruing from said party of the first part to 
said David Jones, or which may at any time 
hereafter be due, owing, and accrumg from 
the said paity of the first part to the said Da- 
vid Jones, up to the amount in all of fifteen 
thousand dollars, and not exceeding that 
amount," with interest The mortgage was 
acknowledged January 5th, 1872. Filed Jan- 
uai-y 11th, 1872; refiled November 30th, 1872, 
and November 29th, 1873. On the 13th of 
August, 1874, the mortgagee took possession 
of the mortgaged premises and sold them up- 
on due notice. The mortgagors were adjudi- 
cated bankrupts in December, 1874, and an 
action of trover and conversion was brought 
by [E. N. Miller] the assignee of the bank- 
rupts to recover the value of the mortgaged 
premises sold by the mortgagee. 

J. Whitehead and T. N. McCarter, for ap- 
pellant. 

O. Boreherling and A. Q. Keasbey, for ap- 
pellee, 

STRONG, Circuit Justice. There is noth- 
ing in this record, so far as it is exhibited to 
me, which exhibits a foundation for any of 
the errors assigned, except those which re- 
late to the opinion of the court upon the re- 
served question. I need hardly say that a 
denial of a motion for a non-suit is not re- 
viewable in error. Nothing was submitted 
to the jury at the trial except the two ques- 
tions, what was the value of the goods in con- 
troversy, and whether the chattel mortgage 



under which Jones acquired the possession of 
the property was fraudulent in fact. No ver- 
dict was returned upon the last The court 
reserved the question whether the mortgage 
was fraudulent in law, and allowed each par- 
ty to turn the case into a bill of exceptions, 
that the finding on the question reserved 
might be reviewed by writ of error, in the 
same manner as if the conclusions of the 
court had been delivered as a charge to the 
jury, subject to exception. I am therefore to 
treat the opinion of the court, upon the re- 
served question, as a charge to the jury, to 
which exception was duly taken, and I am 
justified in assuming that the mortgage was 
not fraudulent in fact The learned judge of 
the district court held that it was fraudulent 
in law, and ordered judgment for the plain- 
tiff for several reasons, but principally on the 
supposed authority of Robinson v. Elliott, 22 
Wall. [89 U. S.] 513. That was the case of 
a chattel mortgage of goods in a retail store, 
given to secure the payment of a series of 
notes. It contained the following provision: 
"And it is hereby expressly agreed that imtil 
default shall be made in the payment of 
some one of said notes, or some paper in re- 
newal thereof, the parties of the first part, 
(the mortgagors), may remain in possession 
of said goods, wares, and merchandise, and 
may sell the same as heretofore, and Bupply 
their places with other goods;- and the goods 
substituted by purchaser for the goods sold 
shall, upon being put into said store or any 
other stores in said city, where the same may 
be put for sale by the said parties of the first 
part, be subjected to the lien of this mort- 
gage." The instrument then concluded with 
separate powers to the mortgagors, on de- 
fault in payment of their respective claims, 
to seize and sell (not the whole mortgaged 
property), but a sufficient amount of goods to 
satisfy the claims. This mortgage was held 
to be fraudulent in law, and void. There 
were peculiar circumstances in the case. 
There was an express stipulation that the 
mortgagors might deal with mortgaged prop- 
erty as their own; they might sell it and ap- 
ply the proceeds as they pleased. It can 
hardly be asserted that there was any cov- 
enant to appropriate the proceeds either to 
the payment of the debt or to the purchase, 
of other goods to be substituted for those 
sold, as was^said by Davis, Justice, in deliv- 
ering the judgment of the court: "Whatever 
may have been the motive which actuated the 
parties to the instrument, it is manifest that 
the necessary result of what they did was to 
allow the mortgagors, under cover of the 
mortgage, to sell the goods as their own and 
appropriate the proceeds to their own pur-, 
poses, and this for an indefinite length of 
time. A mortgage," he added, "which in its 
terms contemplates such results, besides be- 
ing no security to the mortgagees, operates 
in the most effectual manntr to ward off oth- 
er creditors, and where the instrument on its 
face shows that the legal effect of it is to 
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delay creditors, the law imputes to it a fraud- 
ulent purpose." Robinson v. Elliott [supra] 
was not intended to rule that the possession 
of chattels mortgaged might not be retained 
by the mortgagors, and retained by express 
agreement of the mortgagee. This was in 
effect conceded. It was the power given ex- 
pressly by the mortgagee, to the mortgagors, 
to dispose of the mortgaged property for their 
own purposes, which in the judgment of the 
court stamped the mortgage with legal fraud; 
it was that which rendered the instrument in 
tlie opinion of the court no protection to the 
mortgagees, while it was a hindrance to oth- 
er creditors. It has, in many cases, been de- 
cided that a mortgage of chattels which per- 
mits the mortgagor to remain in possession, 
and to dispose of the goods in the ordinary 
course of his business, is not of coui-se fraud- 
ulent as a matter of law. The English reg- 
istration acts and those of many of our states 
have, at least, for their object protection of 
both the mortgagor and mortgagee, in the re- 
tention of possession and use by the former, 
and this without any wrong to other credit- 
ors, for provision is made for notice to them. 
But tlie retention of possession by the mort- 
gagor involves necessarily the consumption 
in a gi-eater or less degree of the thing mort- 
gaged. All personal property is consumed 
more or less by its use, certainly the use In- 
volves a constant depreciation in value. If, 
therefore, authorized consumption of the chat- 
tels mortgaged renders the mortgage in all 
cases fraudulent in law, it follows that no 
valid mortgage of chattels can be made which 
stipulates for continued possession by the 
mortgagor. Then the registration acts are 
totally inoperative. But this is nowhere 
claimed. It was not in Robinson v. Elliott 
[supi-a]. It has been held, indeed, in a few 
states, that a chattel mortgage which stipu- 
lates that the mortgagor may continue in 
possession and sell the goods in the ordinary 
course of business is constructively fraudu- 
lent, but the doctrine is denied in England, 
in Maine, Massachusetts, Iowa, and Michi- 
igan. Hughes v. Cory, 20 Iowa, 399; Gay 
V. Bidwell, 7 ilich. 519; Abbott v. Goodwin, 
20 Me. 408; Mitchell v. "Winslow [Case No. 
9,673], and substantially in Massachusetts. 
82 Mass. [16 Gray] 597; 44 Mass. [3 Mete] 
515; 56 Mass. [2 Gush.] 294; Brett v. Car- 
ter [Case No. 1,844]. 

It is not necessary, however, for me in this 
case to enter at large upon the discussion of 
this question, in regard to which it must be 
admitted there is much diversity of opinion 
and judgment. In the case I have in hand, 
the provisions of the mortgage under consid- 
eration differ from those of the one in contro- 
versy in Robinson v. Elliott. There is no ex- 
press agreement even that the mortgagors 
might continue in possession of the chattels 
mortgaged, though such an agreement may 
perhaps fairly be implied. But certainly 
there is no stipulation thdt the mortgagors 
might sell or dispose of the chattels mort- 
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gaged for their own use, or for any purpose 
at all. On the contrary, it is expressly cov- 
enanted by the mortgagors that, "in case de- 
fault shall be made in the payment of (the 
debt)," or in case they shall at any time be- 
fore the day of payment stipulated for, re- 
move said goods and chattels (mortgaged), or 
any of them, or pei-mit or suffer any legal 
process against property to be issued against 
them, etc., the mortgagees might take and 
cany away the chattels mortgaged and sell 
them. This, to say the least, is an implied 
denial of any right in the mortgagors to sell 
the property for their own uses and purposes. 
On the face of the mortgage then, there is 
nothing that expressly or by necessary impli- 
cation empowers the mortgagors to use the 
property as their own, or to withdraw it from 
the mortgage. On the face of the instrument, 
the property is absolutely pledged to the 
mortgagee as a security for the payment of 
the debt due him, and there is only an im- 
plied understanding that the possession might 
be retained until default in payment, or until 
an attempt should be made to withdx*aw the 
property from tlie operation of the mortgage, 
coupled with an express negative of a right to 
sell and deliver the property to others. The 
case is not then within the words or the rea- 
son of the rule assei-ted in Robinson v. El- 
liott. The learned district judge noticed this 
difference between the mortgage in the pres- 
ent case and that m Robinson v. Elliott, but 
thought it of no importance, because, as he 
said, through all the years of its existence the 
mortgaged goods and chattels were continual- 
ly changing with the knowledge and assent 
of the mortgagee, and he could not help 
knowing that such a consequence must neces- 
sarily follow the mortgagor's -method of car- 
rying on business. There can be no differ- 
ence, he said, in principle, whether an ar- 
rangement between the parties is the result 
of an open and express contract, revealed to 
the world, or of a parol secret understanding 
concealed within their own bosom. This 
may be true if the parol imderstanding be an 
established fact But when the question is 
whether an instrument in writing is of itself 
a fraud in law, the answer must be made in 
view of the instrument alone. A court can- 
not call to its aid a presumed or assumed col- 
lateral understanding adverse to or differing 
from the written conti-act of the pai'ties. The 
existence or non-existence of such an under- 
standing or argument is a fact, which like 
other facts must be found by the jury. Cer- 
tainly must this be so when the conduct of 
the parties after the mortgage was made is 
relied upon as proof of the collateral parol un- 
derstanding. In such a case the fraud or hon- 
esty of the attempted transfer of the proper- 
ty is dependent for its proof upon a mingled 
body of evidence, partly parol and partly 
written, which of course must go to the jury, 
I think, therefore, the district court erred in 
concluding, upon the supposed authority of 
Robinson v. Elliott, that the mortgage under 
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consitleration in this case was fraudulent in 
law. 

This brings me to the consideration of the 
question whether the mortgage was in opera- 
tion against a-editors because it was not re- 
filed in accordance with the statutes of the 
state. It was dated December 1, 1S71. It 
was filed January 8, 1872, refiled November 
30, 1872, and a copy was filed November 29, 
1873. The statute of New Jersey relative to 
chattel mortgages enacted March 24, ISSi 
[Laws N. J. 1864, p. 493], has reference to 
mortgages unaccompanied by an immediate 
delivery, followed by an actual and conthiued 
change of possession of the thuigs mortgaged, 
and it declares that every such mortgage shall 
be void as against the creditors of the mort- 
gagor, and as against subsequent purchasers 
and mortgagees in good faith, unless the 
mortgage or a true copy thereof shall be filed 
as directed in the act. Nixon, Dig. 613, The 
second section directs where the mortgage 
shall be filed, but does not prescribe when. 
It may, however, I think, fairly be inferred 
that the filmg must be before the rights of 
creditors other than the mortgagees have 
arisen. The third section enacts that every 
mortgage filed in pursuance of the act "shall 
cease to be valid as against the creditors of 
the person making the same, or against pur- 
chasers or mortgagees in good faith, after 
the expiration of one year from the filing 
thereof, unless within thirty days preceding 
the expiration of the said term of one year a 
true copy of such mortgage, together with a 
statement exhibiting the interest of the mort- 
gagee in the property therein claimed by him 
by virtue thereof, shall be again filed," etc. 
Now if it be assumed that the filing on the 
8th of January, 1872, was not within the 
provisions of the act (which I confess I am 
unable to see), the filing on the 30th of No- 
vember, 1872, may be considered as the orig- 
inal filing, and the refiluig of November 29, 
1873, was in time; both filings are good as 
against subsequent creditors. Such I under- 
stand to have been the opinion of tiie district 
judge, and in this he is sustained by author- 
ity—with this opinion I concur. But he seems 
to have thought that the statement which the 
statute requires to accompany the filing and 
the refiling was not such as the law required. 
I agree that a statement is necessary in addi- 
tion to the filing and refiling, but a statement 
was made and filed on both occasions. The 
statement in each case claims the whole 
amount mentioned in the instrument to be 
due thereon, and as constituting the interest 
of the mortgagee at the date of the refiling. 
Referring to the instrument it appears that 
the sum mentioned therein as due to the mort- 
gagee was thirteen thousand nine hundred and 
sixteen dollars or thereabouts, but it recites 
that a further credit was asked and proposed 
to be given, so that the entire amount should 
be fifteen thousand doUars, and not more. 
The security was therefore intended to cover 
the amount of fifteen thousand dollars. That 



sum the mortgagee was to advance, if he had 
not aheady advanced it, and that sum is the 
only sum spoken of in the mortgage as the 
"amount" intended to be secured by it. I am 
inclined to think, therefore, that the state- 
ments made when the mortgage was filed 
were sufficiently specific. They notified all 
subsequent creditors that the mortgagee had 
a lien upon the property to the extent of fif- 
teen thousand dollars. I do not, however, 
consider this veiy important, for reasons 
which I wUl hereafter give; and the district 
court does not appear to have rested the case 
upon this point. If it were conceded that the 
mortgage was void as against oth^r creditors 
of the mortgagors, it is not to be denied that 
it was good as between the parties. Credit- 
ors might avoid it or disregard it, because it 
was a fraud on them. It was enabling the 
mortgagor to hold out to them a false credit, 
by the possession of chattels which he had 
owned, but a title to which he had secretly con- 
veyed to another. The fraud consisted in the 
retention of possession after the right to pos- 
session had been conveyed away; hence the 
recording or registration of chattel mortgages. 
The objectwas to render continued possession 
by the mortgagor legal, by requu-mg record 
notice of the mortgagee's rights to be given 
to all subsequent creditors of the mortgagor 
or purchasers from him. But when the pos- 
session was actually passed to the mortgagee, 
pursuant to the provision^ of the mortgage; 
when the mortgagor no longer retains the 
possession, there is no false credit exhibited, 
and the possession of the mortgagee is not a 
fraud upon other creditors. No one doubts 
that in this case Kauffman and Hauck might 
have actually delivered the chattels to Jones 
as a security for the debt due him. And had 
they done so the pledge would have been 
good, even as against creditors. Until the 
delivery creditors having recovered a judg- 
ment might have levied upon the goods, and 
held them by right superior to that of a 
pledgee or mortgagee without possession, ex- 
cept so far as he may have been protected by 
the statute. And I think, notwithstanding 
some decisions to the contrary, an assignee 
in bankruptcy of the mortgagors stands in 
the position of such creditors with equal 
rights; the adjudication of bankruptcy being 
equivalent to the recovery of a judgment and 
a levy— but his rights are no greater. I can- 
not see that a creditor of KaufEman and 
Hauck, who may have recovered a judgment 
against them after Jones, the mortgagee, took 
possession of the mortgaged chattels, and 
sold them, would follow the chattels by an 
execution. The taking possession by the 
moi-tgagee would have been no fraud upon 
such a creditor; not taking possession is the 
only fraud of which he could complain. . How 
can the assignee in bankruptcy be in any 
better condition? Long before the adjudica- 
tion of bankruptcy was made in this case the 
mortgagee had (Obtained actual possession of 
all the mortgaged property and had sold it. 
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ana this under an authority given by the 
mortgagors some years before the adjudica- 
tion in banJa-uptey, not in virtue of any pref- 
erence given within four months. The taking 
possession then was not a fraud against the 
provisions of the banki-upt act [of 1867 (14 
Stat 517)], and I am therefore unable to see 
how it was in any aspect a wrong to the 
creditors or to their representative, the as- 
signee in banki-uptcy. In Brown v. Piatt, 8 
Bosw. 324, wherein a chattel mortgage claim- 
ed to be fraudulent in law as against cred- 
itors was assailed. Judge Woodruff held the 
attack to be unavailable, because, before any 
creditor questioned the validity of the mort- 
gage, the goods were delivered into the actual 
possession of the mortgagees upon terms se- 
curing to them the custody and right of dis- 
position, with authority to apply the pro- 
ceeds first to the payment of theu: own debt. 
A similar doetiine was held in Massachu- 
setts (Mitchell V. Black, 72 Mass. [6 Giuy] 
100); then it was ruled that one who had ad- 
vanced money to a merchant to enable him to 
purchase merchandise, taking as security 
therefor (pursuant to agreement) bills of sale 
from the vendor and also from the debtor, 
assignments of the bills of lading, and had 
afterwards allowed the debtor to sell some 
of the goods as if they were his own, might 
take possession of the goods unsold at the 
same time, in order to secure his debt, and 
that such taking possession, though at a time 
when the debtor is known to himself and the 
creditors to be insolvent, is effectual. The re- 
tention of possession by the debtor was a 
fraud in law; but as no other creditor's rights 
had intervened when the assignee of the bills 
of lading took possession, he was declared 
to hold rightfully even as against other cred- 
itors. Equally in point is Sawyer v. Turpin 
[91 U. S. 114]. 

This is all I need say respecting the only 
question reseiTed. But, as the case goes back 
for a new ti-ial, I add a few words upon a 
subject learnedly discussed by the district 
judge, and which may be matter of debate at 
the second trial. The mortgage included not 
only the personal property of the mortgagors 
owned by them at the time the instrument 
was made, but also after-acquired property. 
Now I agree that at law, after-acquired prop- 
erty cannot be subject of mortgage or sale, at 
least it must potentially exist and be capable 
of deliveiy. The rule, however, is confessedly 
different in equity. Lunn v. Thornton, 1 Man., 
6. & S. 379, was an action at law, in which 
it was held that a grant of goods which ai-e 
not in existence, or which do not belong to 
the grantor at the time of executing the deed, 
is void unless the grantor satisfied the grant 
by some act done by him; with that view, 
after he has acquired the property therein, 
the decision was rested upon the authority in 
part of the fourteenth rule of Bacon's Max- 
ims: "Licet dispositio de interesse futuro sit 
inutilis tamen potest fieri declaratio praeced- 
ens quae sortiatur effectum inteiTeniente no- 



vo aetu." But this maxim is a rule of law, 
not of equity. In Mitchell v. Winslow [Case 
No. 9,673], Judge Story ruled mortgages of 
after-acquired chattels to be valid in equity, 
and the same thmg has been decided repeat- 
edly since, both in this country and in Eng- 
land; and in equity, whatever may be the 
rule in law, there is no necessity for the 
"novus actus interveniens," Holroyd v. Mar- 
shall, 10 H. I/. Cas. 191, decided in the house 
of lords in 1862. is the case of the highest 
authority. There it was decided, after a 
thorough review of previous decisions, that 
the title of a mortgagee of after-acquired per- 
sonal property was superior to that of an 
execution-creditor of the mortgagor who had 
put in his execution after the debt had fallen 
due, and had been demanded, though posses- 
sion had never been taken from the mort- 
gagor. See, also, Brett v. Garter [Case No. 
1,844]. But if this were not so, what prin- 
ciple of law or equity forbids the creation by 
a deed, such as a chattel mortgage, of a pow- 
er to seize the subsequently acquired personal 
goods of the mortgagor as they may be ac- 
quired in satisfaction of the mortgagor's debt? 
If it be admitted such property does not pass 
immediately on the execution of the deed, or 
immediately on its acquisition, why does it 
not when seized under such a power? In 
Lunn V. Thoi'nton it was more than intimated 
that a distinction exists even at law between 
such a case and a mere mortgage of person- 
alty that might thereafter be acquired. The 
instrument in that case created no such pow- 
er. The mortgage in the present case express- 
ly gives power to the mortgagee to fake and 
carry away the goods mortgaged, including 
the future acquisitions, and to sell the same 
in satisfaction of the debt. Such a seizure 
and sale were made before any other creditor 
mterfered or had a right to interfere. I for- 
bear any further discussion of this subject; 
perhaps I ought not to have said so much 
as I have said, for no question in regard to 
it was reserved. 

The judgment of the disti-ict court is re- 
versed, and a new trial Is ordered. 



Case N"o. 9,577. 

MILLER V. KELLY. 

[Abb. Adm. 5G4.] i 

District Court, S. D. New York. Nov., 1849. 

Salvage— Claim bt Crew— Action i.v PEitsosAjr 

AGAINST Master- Contract fok the Voyage 

— Main'tenanoe op Crew. 

1. No claim for salvage can be maintained by 
the crew of a vessel upon the ground that bv 
their services she is brought through a storm 
mto port, sound in hull. 

2. _An action for compensation for salvage 
services rendered to a vessel, cannot be main- 
tamed in personam against the master, unless 
it was performed for his benefit. 

3. A mariner who ships "by the run," takes 
the risk of adverse weather and of other kin- 



1 [Reported by Abbott Brothers.] 
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dred accidents attendant upon maritime enter- 
prise; and if the vessel be driven out of ner 
course by stress of weather, and obliged^ to te-ke 
shelter in an intermediate port, and is there 
detained, the seaman has no daim for addition- 
al compensation for extra services thus re- 
quired. 
[Cited in The Olarita and The Clara, 23 WaU. 

(90 U. S.) 17; Burdettv. \viliiams, 27 Fed. 

119; The C. P. Minch, 61 Fed. 513.] 

4. Where a seaman ships "by the run" or "by 
the voyage," the vessel, although detained at an 
intermediate port by stress of weather, is bound 
to maintain him while he remains attached to 
her, whether his services are useful to her or 
not. 

This was a libel in personam filed by Wil- 
liam Miller against James Kelly, to recover 
compensation for services rendered on board 
the respondent's vessel. In December, 1848, 
the libellant shipped at Boston on board the 
brig W. T. Dugan, of -which the respondent 
was master, for a voyage to New York. He 
shipped as mariner, and engaged "for the 
run," at §S, -which sum -was paid him in ad- 
vance. The brig, on the voyage, encountered 
a gale off Martha's Vineyard, in which she 
was much injured. She put into Nantucket 
in ' disti-ess, and there remained for about 
. three weeks, at the end of which time she 
was towed on to New York by a steamer 
sent on for the purpose. The libellant com- 
menced this action to recover compensation 
for the extra services rendered by him to the 
ship during the storm, and during the deten- 
tion of the vessel at Nantucket. He claimed 
to recover either by way of salvage, or on a 
quantum meruit for such services as being 
extra his contract. 

E. 0. Benedict, for libellant. 

I. The voyage for which the libellant ship- 
ped was the usual direct "run" from Boston 
to New York, a well-known voyage of safe 
navigation, from three to six days long— a 
mere passage from one city to -the other. 
This alone "was in the minds of the parties, 
and on this alone their minds met. If, with- 
out the fault of the seamen, this voyage, or 
run, was deviated from or rendered impossi- 
ble, whether by accident or design, it was at 
the risk of the master, -who alone controls the 
voyage. In such ease, the men are entitled to 
a quantum meruit If the voyage is thus 
made longer in time or distance, -whether the 
hindrance, departure, or extension occur at 
either end, or at an intervening port, (not in 
the run,) the -wages are to be increased pro 
rata. Laws Oleron, art, 19; Cleirac, Oleron, 
64, notes 1 and 2; Curt. Merch. Seam. 63. 

n. The libellant's demand is as equitable 
and just as It is legal. Where seamen have 
encountered great peril in saving their own 
■wrecked vessel, maritime courts are inclined 
to allow them something in the nature of a 
salvage quantum meruit, but usually in the 
name of wages. They are not held to be ex- 
cluded from their wages by rules which, lit- 
erally construed, would seem to exclude 
•wages. 
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F. F. aiarbury, for respondent. 

BETTS, District Judge. The libellant, in 
December, 1848, hired himself to the respond- 
ent at Boston, as a mariner on board the brig 
W- T. Dugan, for a voyage to New York, for 
the sum of ?8 for the run. That sum was 
paid him in advance. This method of hiring 
was familiar to the ancient marine law. Jac. 
Sea Laws, 133. It is substantially superseded 
in modern practice by contracts for monthly 
wages. Id.; Curt. Merch. Seam. 62, 63. But 
the obligations in the two cases are equiva- 
lent, being an engagement to perform the 
voyage named. 

The vessel, on her regular course, encoun- 
tered a gale off Martha's Vineyard on the 2d 
of January, at 3 a. m., which continued until 
half -past 3 a. m. of the next day, blowing 
violently from the N. W. The anchors were 
thrown over -without effect; the cable parted, 
and the main anchor was lost, -when both 
masts -were cut away, in order to check the 
driving of the vessel. She was shortly after 
brought up by the kedge anchor. In falling, 
the' masts stove a hole in the long boat. The 
brig came to about five miles east of Cape 
Pogue. The -wind continued N. W-, and a 
light spar -was obtained and rigged as a jury- 
mast; the kedge hawser was cut, and the 
brig' put before the -wind for Nantucket, 
where she arrived, grounding while working 
into the harbor, and was then towed in by 
a steamer. The weather was severe and 
freezing during the efforts to make harbor, 
and ice made over the decks, rigging, &e. 
She remained in Nantucket about three 
weeks, and was then towed to New York by 
a steamer sent to her for that purpose. 

The libellant claims compensation for the 
time he was thus detained, by way of salvage 
for assisting in saving the vessel, or as a 
quantum meruit for his sei-vices during the 
delay of her voyage. 

The claim for salvage cannot be sustained. 
The Neptune, 1 Hagg. Adm. 237; The Bran- 
ston, 2 Hagg. Adm. 3, note; [Hobart v. Dro- 
gan] 10 Pet. [35 U. S.] 110, 3 Kent, Comm. 
246. No services were rendered by the sea- 
man beyond what were required of him hy 
his duty to the ship. He was bound to the 
hazards of the voyage, and to bestow his 
best efforts for the preservation of ship and 
cargo. Detentions through perils and disas- 
ters of the sea, are risks assumed by seamen 
in eveiy shipping contract, and no legal right 
arises to them from those causes, or their 
extra exertions to save their vessel, to de- 
mand an increased compensation. Abb. Shipp. 
647. The vessel was not a wreck, out of 
which, by his special exertions, a portion of 
her tackle or of her cargo has been preserved. 
She came bodily into port, sound in hull. No 
claim for salvage can be raised by a crew 
against a vessel so circumstanced. 3 Kent, 
Comm. 367. And even if such claim might be 
enforced in rem against the hulk, as a rem- 
nant of the entire ship, the demand could not 
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be maintained in personam against the mas- 
ter without proof that the salvage -service 
was performed for his benefit. Sup. Ct 
Rules, 19. 

The claim for continuing wages on a quan- 
tum meruit, is pressed upon the considera- 
tion, that the libellant engaged for a con- 
tinued run or voyage to New York, and that 
by putting the vessel back off her course, the 
respondent committed a deviation which en- 
titles the libellant to pay for his time inter- 
vening up to the arrival of the vessel in her 
port of destination. 

It cannot be maintained that returning to 
Nantucket from the anchorage of the brig 
was a voluntary deviation. There was an 
imperative necessity that something should 
be done for the preservation of the vessel and 
her crew; and, in her crippled condition, 
nothing else could be attempted so safe and 
serviceable to both, as to reach that harbor. 
The measure was compelled by stress of 
weather, and the absolute exigencies of the 
vessel and her crew. The libellant could not 
claim a guaranty of fair weather and a swift 
run. He took the risk of adverse winds and 
all accidents incident to maritime voyages. 
Had the ship been driven on shore, or on a 
rock, or imbedded in ice, and detained thirty 
or sixty days, the misfortune would have 
been part of the risk he assumed in under- 
taking the voyage. He engaged to perform 
the voyage: and the fair and reasonable mter- 
pretation of the contract is, that he is to stay 
by and aid the ship in accomplishing it, so 
long as she can be bona fide employed in its 
performance. In all the books, shipping by 
the run is considered equivalent to shipping 
for the voyage. Curt. Merch. Seam. 63, and 
authorities cited. In each case the seaman is 
bound to the vessel so long as she continues 
on the iter; and her being driven from a di- 
rect course by distress, or going voluntarily 
off it for shelter or repair, in no way relieves 
him from his contract. 

Should it happen on a hiring for a voyage 
to Europe, that the ship was compelled, ex 
necessitate, to make harbor in Bermuda, the 
Western Isles, or Madeira, and be detained a 
period longer than the usual transit to her 
port of destination, the seamen would not 
thereby be released from their obligation to 
continue to the termination .of the undertak- 
ing. 

The obligation between the parties is recip- 
rocal. The ship is bound to support the crew 
whilst they remain with her, although their 
sei-viees may be of no value to her, and, as 
in this case, to continue them on board to the 
port of their discharge, should the vessel be 
conducted there wholly independent of their 
assistance. 

I do not discuss the question as to the right 
of the libellant to demand his discharge at 
Nantucket, when it was found the vessel 
must remain there to be repaired, or until 
she could be towed by a steamer to New 
York. He made no such request. It was 
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probably most to his interest, in a place so 
separated from intercourse with other ports 
during the winter season, to remain with the 
vessel and be maintained at her expense. 
Whilst he did continue with her and she was 
engaged in providing means to complete her 
voyage, and during its completion, he must- 
be regarded as acting under Ms contract, and 
can be entitled to claim no more than the 
stipulated wages. I shall, therefore, pro- 
nounce against the demand, but, as there Is 
color of equity in his claim, and it does not 
appear to be presented vexatiously, I shall 
not impose costs on him. Libel dismissed 
without costs. 



Case I3"o. 9,578. 

MILLER V. KEYS. 

[3 N. B. R. 224 (Quarto, 54).] i 

District Court, D. South Carolina. 1869. 

BaNKUUPTCT — FjlAUDULEXT PllEFEKENCE — UXA- 

BLE TO Pay Debts— insolvency— Puima Facie 
Case — Coxsidekation for Note — Price op 
Slaves. 

1. Creditor upon a note of which slaves Were 
part consideration, filed petition in involuntary 
bankruptcy against a farmer, charging him with 
havmg made fraudulent preferences, being in- 
solvent. MeU, a note made prior to the emanci- 
pation proclamation, of which slaves were a con- 
sideration, is valid, and the debt will support a 
petition of creditor in bankruptcy. 

2. To constitute a fraudulent preference where 
the alleged bankrupt is claimed to be insolvent, 
he must so be and know himself so to be, and 
actually intend and actually give a preference to 
a creditor. 

3. A trader unable to pay his debts in the or- 
dinary course of business is prima facie insol- 
vent, and the burden of proof is upon him, in 
such a case, to show that he is solyent— aliter, 
as to a farmer, where the petitioner must prove 
the actual insolvency of the alleged bankrupt. 

This was a petition by creditor [H. C. 
Miller] for involuntary bankruptcy of the re- 
spondent [J. Crawford Keys] upon four 
counts, only three of which, however, were 
relied upon aS material, to wit: A mortgage 
of some three thousand one hundred acres 
of land to one Tompkins, to secure a debt 
of four thousand dollars; a subsequent con- 
veyance of the same in fee to pay this debt 
and six thousand dollars more; the deliver- 
ing up to Keys & McCuUy of a note for one 
thousand dollars, to whom respondent owed 
seven hundred dollars; each count alleging 
that the transaction specified was made 
whilst the respondent was insolvent, and 
with the intent to give a preference. The pe- 
titioner claimed two notes, and the position 
was taken in the outset by the defense, that 
he had no status in court, on the ground that 
one was paid and the other was "tainted 
with negro." The testimony was pretty con- 
clusive as to the first, but the last was given 
for the balance of a large ti-ansaction had 
about the commencement of the war, only a 



1 [Reprinted by permission.] 
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portion of -wliicli was negroes. His honor 
charged the jui-y that a note for negroes be- 
fore Lincoln's proclamation tooli efEeet was 
perfectly valid, but that the question did not 
^rise in this case properly, as the note grew 
out of a mixed transaction, and from the 
original proportions of the consideration, the 
respondents, by whatever basis of calcula- 
tion they might adopt, must owe the petition- 
er two hundred and fifty dollars, which was 
enough to establish his right to be in court. 

A great deal of testimony was offered on 
the question of insolvency. The respondent 
told petitioner, when the latter first demand- 
ed payment, after the war, that he was (then) 
wholly unable to pay— could scarcely live, 
and the English rule of technical insolvency 
was strongly pressed. Various estimates 
were made of the value of the lands mort- 
gaged (and subsequently conveyed) to Tomp- 
kins, but the preponderance of the testimony 
made them a hard bargain on the whole at 
fifty cents per acre; the note delivered up to 
Keys & McCully was shown to have been 
given for a two-third interest in a similar 
tract in the mountains of Pickens. It was 
further shown that at the time this note was 
re-delivered, the respondent owed K. & McG. 
about seven hundred dollars, that no credit 
was given, and they went on furnishing him 
with supplies and fertilizers, and, as one of 
the firm said, the respondent's credit had 
been perfectly good with them, and remained 
\mimpaired, and that no settlement had yet 
been made. The case was argued at length 
and with great zeal and ability on both sides. 

McGowan & Perry, for petitioner. 
Reed & Trescote, for respondent 

THE COURT charged the jury with great 
clearness, and very fully. Both parties ex- 
pressed their satisfaction, and declined to ask 
special instructions. Without attempting to 
quote the charge, THE COURT said, In sub- 
stance, that to make out the case it was nec- 
essary that insolvency and a preference must 
concur. A trader unable to pay his debts in 
the ordinary course of business, is insolvent, 
prima facie, and it is incumbent on him to 
show that he is not so in fact This rule 
does not apply with the same strictness to 
the farmer, and as to them this rule is re- 
versed. The petitioner must take the onus 
of showing actual insolvency. The "prefer- 
ence" must be an advantage actually given 
to one or more of his creditors over the oth- 
ers, with the knowledge of his situation and 
the intent to accomplish this end. The "in- 
tent" is an element of the objectionable trans- 
action, according to the letter of the law, and 
though one is presumed to intend the natural 
results of his acts, the intent is essential, 
and must be shown by his acts and the cir- 
cumstances. When the respondent sold the 
land to Tompkins, he believed at least that 
he was paying a debt of ten thousand dollars, 
and if he considered these lands of such com- 



paratively insignificant value, it would be 
hard to believe, upon the estimate of the rela- 
tive value of his assets and liabilities, that 
he intended or thought he was giving a 
preference to this creditor. The solution of 
the mortgage is much more difficult, not only 
on account of the difference of the sum, but 
also because it was merely a security for that 
sum, and did not relieve his estate of it by a 
settlement in full. The Keys & McOuUy 
transaction is a peculiar one, and is to be 
solved b3'' the testimony which you have. 
No credit was given upon the books, but if, 
from the testimony, you are satisfied that the 
seven hundred dollars was paid by the re- 
spondent in full, by the re-delivery of the 
one thousand dollar note, then is not this 
more than he could pay to others, and to that 
extent a preference? If you shall conclude 
that this note was re-delivered to meet the 
heavy advances of provisions and of ferti- 
lizers subsequently made, as well as the debt 
already contracted, then you may reach a dif- 
ferent conclusion. These are questions 
which it is your peculiar province to solve. 
The insolvency and the intent to give prefer- 
ence must concur. 

The jury returned a verdict of not guilty. 
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MILLER V. LERCH. 

[1 Wall. Jr. 210.] i 

Circuit Court, Third Circuit Oct., 1848. 

Religious Societies— Incobporatiox— Power to 
Hold in Trust — Bequest to Charitable Uses. 

A reli^ous corporation, created under the act 
of April 6, 1781, of the Pennsylvania legisla- 
ture, can be a trustee for the heir at law of the 
testator, who devised certain lands to it in 
trust for uses that were void. The statute of 
mortmain, 9 Geo. XL c. 39, has never been in 
force in Pennsylvania, 

[Cited in De Camp v. Dobbins, 31 N. J. Eq. 
691.] 

Peter Miller of Easton, devised an estate 
of about §300,000 to two church corpora- 
tions of that town, upon certain trusts which 
his heir at law, the present plaintiff, con- 
tended were void, but which the corpora- 
tions asserted were charitable uses, and as 
such entitled to the protection given to that 
class of gifts. A large part of the devise 
was real estate, which the present action- 
one of ejectment— was brought to recover. 
The question was, whether admitting the 
tnists to be void, the plaintiff had such a 
legal title as would enable him to recover 
here in ejectment In other words, whether 
the legal title was not in the coi-poratlons, 
and whether the remedy of the heir was not 
by biU In equity on the other side of this 
court Both corporations were created under 
an act of legislature, April 6, 1791 (3 Smith's 
Laws, 20), which, with a supplement, em- 

1 [Reported by John William Wallace, Esq., 
and here reprinted by permission.] 



MILLER (Case Ko. 9,579) 



[17 Fed. Cas. page 3303 



powered them to "take, receive and hold all 
and all manner of land, &c., to be employed 
and disposed of according to the objects, 
articles, and conditions" of their charters, 
"provided that the clear yearly value or in- 
come of the messuages, &c." did not exceed 
!?2000. The charters gave no express power 
to hold lands in tinist for purposes not within 
the scope of their objects. 

J. M. Porter and M. H. Jones, in support 
of the action. 

If the legal title is out of the heir and in 
the corporations, it can be there for one of 
two purposes alone; that is to say, either 
for the use of the corporations themselves; 
or in trust for the heir at law. Certainly 
the coi-porations do not hold for themselves. 
The statutes of mortmain apply to Pennsyl- 
vania corporations, whatever counsel (Vidal 
V, Girard, 2 How. [43 U. S.] 127) may have 
said arguendo. The judges of the supreme 
court of this state, in their report upon the 
English statutes in force here (3 Bin. 626) 
Dec. 14th, 1S08, say tliat these acts "are so 
far in force, that all conveyances either by 
deed or will, of lands, tenements or heredit- 
aments, made to a body eoi-porate, or for 
the use of a. body corporate are void, unless 
sanctioned by charter or act of assembly." 
And the legislature of the state declared the 
law to be the same way, twenty-five years 
afterwards in the preamble to one of its 
statutes. Act April 6th, 1833. The enact- 
ing part of the statute, it is true, had refer- 
ence to a particular matter, but the general 
and then existing law of the commonwealth 
is explicitly and intelligently declared in this 
preamble;— a preamble that would opei-ate 
not only as a declaration of the then existing 
law, but if necessary as an adoption of the 
statutes of mortmain, so far as any thing 
but enactment can adopt them. "Whereas 
it is contrary," says this act, "to the laws 
and policy of the state, for any corporation 
to prevent or impede the circulation of land- 
ed property from man to man, without a 
license from the commonwealth, and no cor- 
poration, either of this state or of any other 
state, though lawfully incorporated or con- 
stituted, can in any case, purchase lands 
within this state, either in its corporate 
name, or names of any person or persons 
whomsoever for its use, directly or indirect- 
ly, without incurring the forfeiture of said 
lands to this commonwealth, unless said 
purchase be sanctioned and authorised by 
an act of the legislature thereof; but eveiy 
such corporation, its feoffee or feofEees, 
hold and retain the same, subject to be di- 
vested or dispossessed at any time by the 
commonwealth according to due course of 
law," &e. Indeed the act "enabling religious 
societies of Protestants within this province 
to purchase lands," (Act Feb. 6, 1730-31, 1 
Smith's Laws, 192), was necessary to coun- 
teract the operations of these statutes. But 
that act never went further than to enable 



those societies to take sites for churches, 
houses of religious worship, schools, alms- 
houses, and for burying grounds. And though 
the act under which these corporations are 
created, allows them to hold lands to a 
larger extent, yet it does not enable them 
to take such a vast estate as is here devised; 
the yearly value of which is far above $2.- 
000. Neither can the eoi-porations be trus- 
tees for tlie heir. Indeed, as is well known, 
it was formerly doubted whether a corpora- 
tion could be a trastee for any purpose; 
whether it could be seized to any use and 
convey by bargain and sale; and though 
the modem doctrine is, that a eoi-poration 
may be a trustee for some purposes, that is 
to say, for purposes within its scope, it has 
never been held that a coi-poration can be 
seized of a bare legal estate to hold in trust 
for a purpose no way connected within Its 
scope,— which is foreign from its purpose— 
and which arises only in consequence of the 
uses being void for which the property was 
conveyed. The uses are void: The devise 
is void; and the heir takes directly. He has, 
we think, the legal title and, of course, can 
maintain ejectment. 

Mr. Sergeant and Mr. Bayard on the other 
side were relieved by the court, after merely 
stating their points. 

GE.IEE, Circuit Justice. In England, un- 
der the statute of 9 Geo. II. c. 36,2 ^yhen 
lands are devised to a charity, the trust not 
only is itself void, but it vitiates the devise 
of the legal estate on which it was engraft- 
ed. And therefore in such cases the heir 
may recover at law, except where there are 
other trusts not charitable, which, of course, 
would entitle the trustees to retain the es- 
tate, and oblige the heir to prosecute his 
claim in equity. Jarm. Wills, 200. But this 
statute, which is usually, though rather in- 
accurately, called the "statute of mortmain," 
was never adopted in. Pennsylvania, nor is 
there to be found any similar provision in 
her own legislation. It is, however, by vir- 
tue of this statute alone, and not by any 
principle of the common law or provision 
of earlier statutes, that couiis of law in 
England treat the devise or gift as void, 
and permit the heir to recover in them. 
Doe V. Wrighte, 2 Bam. & Aid. 710. I am 
aware that the judges of the supreme court 
of Pennsylvania, in their report upon the 
English statutes in force in Pennsylvania, 
make the following remarks: "There are 
several statutes called statutes of mortmain, 
one of which (the statute de religiosis) was 
passed in the 7th year of Edward I. (statute 

2 This statute enacts (section 1) that no man- 
ors, lands, &c., nor money, &e., shall be given, 
&c., to charitable uses, unless by deed indented 
and executed before two witnesses, 12 months 
before the death of the donor, executed with 
certain formalities, and by § 3, that gifts, &c. 
"made in any other manner or form . . . shall 
be absolutely, and to all intents and purposes,, 
null and void>" 
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the 2d) ; another in the 13th year of Edward 
I. (chapter 32); another m the loth 3'ear of 
Richard II. (chapter 5); and another in the 
23d year of Henry VIII. (chapter 10). These 
statutes are, in part, inapplicable to this 
country, and, in part, applicable and in force. 
They are so far in force that all conveyances 
either by deed or will, of lands, tenements 
or hereditaments made to a body corporate 
or for the use of a body corporate, are void, 
unless sanctioned by charter or act of as- 
sembly. So also are all such conveyances 
void made either to an individual or to any 
number of persons associated but not in- 
corporated, if the said conveyances are for 
uses or purposes of a superstitious nature, 
and not calculated to promote objects of 
charity." 3 Bin. 626. 

How far this report may be entitled to 
consideration as a judicial authority, it is 
not necessary for me to consider; for the 
assertion that deeds and wills of land made 
to a body corporate are void, has long been 
admitted to be a mistake. Indeed, I fully 
concur with those who refuse to admit that 
any of the English statutes of mortmain 
have, or ever had, any operation in Penn- 
sylvania, They were mere statutes of poli- 
cy, in contravention of the common law, 
and were passed to prevent the king and 
mesne lords from being deprived of their 
feudal and seignoral rights accruing by pre- 
rogative and tenure. Some of them were 
aimed avowedly at the Roman Catholick re- 
ligion. Our tenures of land subject them 
to none of those feudal burthens from which 
they escape by alienation to a corporation, 
and which, for this reason, were called alien- 
ations in mortmain, or dead hand. Lands 
held by corpoi-ations may, in general, be 
aliened and taxed as lands held by natural 
persons are; and the state loses none of her 
prerogatives over them, except the possible 
chance of an escheat or collateral inherit- 
ance tax. They are, therefore, not properly 
in mortmain as regards the prerogative of 
the state as superior lord. And how can 
the terms "superstitious" be predicated of 
any religion in this state?^ whose constitu- 
tion acknowledges no church as orthodox, 
and holds all sects and all religions entitled 
not merely to toleration, but to equal pro- 
tection? But it is not necessary for the 
court here to affirm or to deny any specula- 
tive doctrine on this subject It has been 
examined with great learning and ability 
by my predecessor, the late Hon. Henry 
Baldwin, in his opinion in Magill v. Brown 
[Case No. 8,952] (the case of Sarah Zane's 
will), decided in 1833, and more recently by 
Horace Binney, Esquire, in his argument at 
"Washington, in Vidal v. Philadelphia [Id. 
16,930]; both printed in pamphlet form. To 
those documents I would refer the persons 
who take an interest in the inquiry. 

It is enough for the purposes of the pres- 
ent case that these statutes would not make 
void a conveyance in mortmain, but only ex- 



pose the land to forfeiture by the entxTOf -the 
commonwealth. It is therefore a doctrine 
well settled in Pennsylvania, that a corpora- 
tion has a right to purchase, hold and con- 
vey lands in this state witholit a license, 
until some act is done by the government, 
according to its own laws, to vest the es- 
tate in itself. The fact, therefore, that the 
license contained in the acts of incorporation 
limits the income of these corporations to 
?2,000, cannot affect the present question, as 
it does not avoid the devise in consequence 
of its being beyond the limits of the license. 
The legal estate passes by the gift or devise 
to the coi*poration, and is defeasible by the 
commonwealth alone. Leazure v. Hillegas, 
-7 Serg. & R. 313; Runnion v. Costar, 14 
Pet. [39 U. S.] 122. The remedy thereiore 
of the plaintiff should be by bill in equity, 
and not by ejectment. If, on the hearing 
of the case in equity, the court should be of 
opinion that the trusts limited on this devise 
are such as a chancellor would not execute, 
it will treat the devisees as trustees for the 
heirs at law or next of kin, and decree a 
conveyance of the legal estate to them. 
Judgment accordingly. 
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MILLER V. LINDSEY et al. 

[1 McLean, 32.] i 

Circuit Court, D. Ohio. July Term, 1829.2 

Grants— Virginia Militaet District — Cession 
— SuBSEQOEST Patent — Statdte op Liiiita- 
TioNS— Against Government — Void Surveys. 

1. Subsequently to the cession of the Virginia 
military district, the state of Virginia had no 
right to issue a patent for land within it. 

2. The statute of limitations does not run 
against the government, but against a title 
where the possession is held adversely. 

3. The act of 1807 [2 Stat. 424], which pro- 
hibits entries from being made on lands which 
had been surveyed or patented, does not pro- 
tect void surveys or patents. 

[This was an action jn ejectment by Thom- 
as B. Miller against Stephen Lindsey and 
others.] 

Mr. Leonard, for plaintiff. 
Mr. Caswell, for aefendants. 

OPINION OP THE COURT. This eject- 
ment is brought to recover possession of 450 
acres of land, within what is called the Vir- 
ginia military district. The defendants are 
proved to be in possession of the land claim- 
ed by the lessors of the plaintiff. To sus- 
tain the plaintiff's right, a patent dated the 
1st December, 1824, founded on an entry and 
survey, is given in evidence. The defendants 
offered in evidence a patent issued by the 
commonwealth of Virginia, dated March, 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Affirmed in 6 Pet (31 XT. S.) 666.] 
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1789, to Richard 0. Anderson, for the same 
land, wMcli the court overruled, on the 
ground that the state of Yirginia, subsequent- 
ly to the cession of this district of country, 
had no power to appropriate any part of it, 
oi- to give a patent for the same. An entry 
and survey of the same lands, made in Janu- 
ary, 1783, which were duly recorded, were 
then given in evidence by the defendants, 
and they offered evidence conducing to prove 
a possession of more than thirty years. 

To do away the effect of this evidence, the 
plaintiff gave in evidence the warrant on 
which the defendant's entry and survey were 
made, with proof tending to prove that the 
services for which the warrant was granted, 
were in the Virginia state line, and not in 
the continental line. Indeed, this appears 
on the face of the warrant. And the ques- 
tion of law is made to the court, whether an 
uninterrupted possession of more than twen- 
ty-one years, under the circumstances of the 
ease, does not constitute a bar to the plain- 
tiff's right of action. Possession to operate 
as a bar, must be adverse to the right as- 
serted. The right of the plaintiff in this 
case, it appears, originai;ed in 1824; so that 
the adverse possession can only be counted 
from that time. Less than twenty-one years' 
possession does not constitute a bju:; and it 
is very clear that the statute cannot run 
ngainst the government. This district of 
country was ceded by Virginia to the fed- 
eral government, for the express purpose of 
satisfying claims of the Virginia troops, for 
services on continental establishment; after 
the good lands in certain other districts, 
should be exhausted. By the cession, this 
district was placed under the jurisdiction of 
congress, subject to the trust specified; and 
patents for lands within it, emanated from 
the fedei-al government. But at no time 
were the lands in the district, subject to ap- 
propriation by warrants issued by Virginia 
for services in her state line. 

In an act passed by congress the 2nd 
March, 1807, to extend the time for locat- 
ing military warrants in this district, and 
for other purposes, it is provided, "that no 
locations within the above mentioned tract, 
shall, after the passage of that act, be made 
on tracts of land for which patents had been 
previously issued, or which had been pre- 
viously surveyed; and any patent obtained 
contrary to the provisions of that act, was 
declared to be null and void." The entry set 
up by the defendants was made in 1T83, and 
the cession of this district in 1784; so that the 
entry was prior to the cession. But it is not 
pretended that at the time this entry was 
made, the warrant authorized it. Provision 
was made by Virginia elsewhere for the sat- 
isfaction of warrants issued for state serv- 
ices. The act of 1807 was designed to pro- 
tect irregularities in surveys, but not to give 
effect to void ones. In the case of Taylor v- 
Myers, 7 Wheat. [20 U. S.] 23, the court de- 
cided that this act did not protect a survey 



where the entry had been withdrawn. The 
warrant under which this entry was made 
gave no authority to the holder to mate it. 
He might as well have assumed the right of 
making the entry without any warrant. And 
that a survey unsupported by an entry does 
not come within the law, is clear, from the 
case above cited. It appears, therefore, that 
the defendants cannot legally resist the right 
of the plaintiffs, under their patent, by plead- 
ing the statute of limitations, or imder the 
law of 1807. 

The jury found a verdict of guilty against 
the defendants, on which the court entered 
a judgment. 

This case was taken to the supreme court by 
a writ of error, and the judgment of the circuit 
court was affirmed, 6 Pet. [31 IT. S.] 6G6, 
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MILLER V. LONG ISLAND R. CO. 

[10 Reporter, 197; i 5 Gin, Law Bui. 634.] 

Circuit Court, E. D. New York. July 13, 1880. 

Raii/KOad— Use op Steam — Nuisance — Injunc- 
tion — Abuse of Franchise — Parties to In- 
junction — Fencings with Crossings in Town 
— Phivate Inconvenience. 

1. Where a railroad is a lawful structure, and 
the use of steam is permitted by law, the use of 
the road and the use of the steam on it, independ- 
ently of any abuse, is not a public nuisance to be 
enjoined. Where the abuse, if any, is general 
and common to all owners of adjacent property, 
the defendants can be called to account only by 
the sovereign authority. 

2. The fencing of a railroad in a city with 
gates at the street crossings is a regulation for 
public safety, and any incidental inconvenience 
is merged in the superior interest of the public. 

Bill in equity. The action was br(3ught to 
resti-ain defendant from building a railroad, 
and fencing the same, on Atlantic avenue, in 
Brooklyn, 

S. Hand, S. Sterne, and G. Thompson, for 
plaintiff. 

B. F. Tracy and E. B. Hinsdale, for defend- 
ant. 

BLATCHFORD, Circuit Judge. The rail- 
road in question being a lawful structure, and 
the use of steam power on it being lawful, 
the use of the road, and the use of the steam 
power on it by the defendants, is not and can- 
not be of itself, independently of any abuse 
in the manner of use, a public nuisance to be 
enjoined. If there be any abuse in the use 
of the road, or of steam power on it, such 
abuse is, on the evidence, one which affects 
the plaintiff and his property no differently 
from the manner in which it affects all own- 
ers of property along the avenue. The abuse, 
if any, is one for which the defendants must 
and can be called to account, not by the plain- 
tiff, but by the sovereign authority of the 
state or of the city. Osborn v. Brooklyn 

1 [Reprinted fi'om 10 Reporter, 197, by permis- 
sion.] 
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City R. Co. [Case No. 10,597]; Currier t. 
"West Siae Elevated E. Go. [Id. 3,493]. 

The foregoing observations apply equally to 
the fencing. The use of the road and of 
steam power on it being lawful, it seems to 
he proper and necessary that the road shoiild 
he fenced in with gates at the street cross- 
ings. This is a regulation for public safety 
properly made by the common council under 
the act of 1S76. Any incidental inconveni- 
ence from the fencing is merged in the su- 
perior interest of the public. Kellinger v. 
Fortj--Second St. R. Co., 50 N. Y. 20(3. 

Bill dismissed. 
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MILLER v. Mcelroy. 

[2 Pa. Law J. 305; 1 Am. Law Reg. 198; 1 Pa. 
Law J. Rep. 326.] 

Circuit Court, E. D. Pennsylvania. Oct, 1839. 

CoFTRiGnT — Prelimin'ary Injcnction — Doubts 
OF VALiniTY — Defendant Solvent. 

[The court will not grant a preliminary injunc- 
tion to restrain the publication and circulation 
of a work claimed to be an infringement of the 
plaintiff's copyright in a case where there is no 
reason to believe that the defendant will not be 
able to meet any damages which might be as- 
sessed against him upon final hearing, and also 
where there are grave doubts as to the validity 
of the plaintifE's copyright, as well as to the in- 
fringement complained of.] 

At law. 

Before HOPKINSON, District Judge. 

An action was tried, a few months since, 
in the courts of Pennsylvania, in which "the 
commonwealth, at the suggestion of James 
Todd and others, was plaintiff, and Ashbel 
Green and others, defendants." [4 Whart. 
531.] From the nature of the controversy, 
the importance of the judgment that might 
be rendered, and the number and respecta- 
bility of the persons interested in it, the trial 
produced an extraordinary excitement The 
parties were respectively desirous to have a 
report of the trial for publication, and per- 
sons were accordingly employed by each of 
them to make a report of the proceedings be- 
fore the court. These reports were pub- 
lished a short time since, each in an octavo 
volume, within three or four days of each 
other. If both are true and faithful, they 
cannot substantially differ from each other, 
as they both profess to give an account of 
the same proceedings. The report made on 
the part of the defendants was prepared by 
the complainant in the bill now before this 
court, Samuel Miller, Jr. Esq.; the other re- 
port was made or published by the respond- 
ent, Archibald M'Elroy. The bill among 
other things, prays that an injunction may 
issue from this court against Archibald 



M'Elroy, to restrain him from printing, pub- 
lishing, selling, or otherwise disposing of the 
parts of his said report, or book, which the 
complainant charges to be for the most part, 
very nearly in the same words or of the same 
purport and effect as certain parts of the 
work of, or report-printed and published by 
the complainant, who alleges, that it is ab- 
solutely impossible that the said parts of the 
work so published by the said Archibald 
M'Elroy, should be so nearly in the same 
words, or of the same purport and effect as 
the said parts of the complainant's work, if 
the former had been prepared from original 
notes, taken by the said Archibald M'Elroy, 
and had not been copied more or less literally 
from the latter. The affidavit which accom- 
panies the bill, repeats and affirms these al- 
legations. On the •28th day of last March, 
the complainant entered in the clerk's office 
of the district court of the United States, the 
title of his book, as follows:— "Report of the 
Presbyterian Church Case. The Common- 
wealth of Pennsylvania, ex relatione Jame^ 
Todd and others, v. Ashbel Green and oth- 
ers. By a Member of the Philadelphia Bar." 
It is agreed that the verdict of the jury was 
rendered on the 26th of March. At the time 
when this title page was deposited with the 
clerk, the book was not printed, nor was the 
manuscript arranged or prepared for print- 
ing and publication, although the materials 
were in the hands of the complainant, the 
author and reporter. The publication was 
not made for several months after, as has 
been already stated. 

In addition to these facts^ it appears fur- 
ther, by the bill and affidavit, that some 
months before the publication of the com- 
plainant's book, he had printed several copies 
of certain parts of it, as a paper book for 
the use of the counsel, who argued the mo- 
tion for a new trial, and of the' judges, be- 
fore whom that motion was axgued, but that 
these copies were printed after the complain- 
ant had deposited the title of his book in the 
clerk's office; that these paper books were 
never published or exposed to sale by the 
complainant, or by any one on his account, 
or by his permission or order; but that such 
publication and sale were by him strictly 
prohibited. It is further stated, or agreed, 
that the whole of the contents of the volume 
or book of the complainant, with those parts 
of it now charged to have been taken from 
him by the respondent, were printed and 
published in a certain weekly paper, printed 
and published in the city of Philadelphia, by 
William S. JIartien, entitled the "Presby- 
terian," in eleven successive numbers, by the 
verbal permission of the complainant; which 
publication was also made after the title of 
the book had been deposited in the clerk's 
office, but a considerable time before the 
printing and publishing of the book. The 
bill and affidavit allege that the parts of the 
work of the respondent complained of were 
taken from the said paper books, and from 
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the said newspaper. No allegation is made 
that any parts of the said book or report of 
the respondent were taken or copied from 
the book of the complainant, -Hie title page 
of which he had deposited in the clerk's of- 
fice, nor that the said book was in any man- 
ner used by the respondent in making his 
report Indeed it could not be so, as the 
two books were published almost simulta- 
neously. The complaint is distinctly, that 
the parts of the respondent's report, which 
are claimed to be the work and property of 
the complainant, were taken from certain 
paper books he had printed for the purposes 
mentioned, and from certain public newspa- 
pei^, in which his report had been published 
with his consent. 

Putting, for the present, the paper books 
printed for a special purpose, and in some 
degree confidential, out of the case, the pub- 
lication by the complainant of his work in a 
newspaper, for which there was no copy- 
right, circulated probably in every state of 
the Union, and was the property of every one 
who paid for it, presents some very impor- 
tant, and, as I believe, novel questions. I pre- 
sume they are so, as neither the industry of 
the counsel concerned in the argument, which 
has been conspicuous, nor my own research, 
has found any judicial answers to them. 
They are' these: 1st. Whether an author, 
who gives his work to the public by printing 
and publishing it in a public paper, liot pro- 
tected by any copyright, can have such a 
right in the same w^ork, by aftenvards pub- 
lishing it in a different form, as in a volume 
or book. 2d. "Whether an author, by de- 
positing in the clerk's office a title page, 
when the work it is intended for was not 
then printed, nor written, nor the manuscript 
prepared for printing and publication, al- 
though the notes or materials were in the 
hands of the author, from which the work 
or book was to be, and afterwards actually 
was composed, may have a copyright of the 
work, so afterwards prepared and composed, 
by affixing to it the title page so deposited? 
Lastl}'-, which seems to me to press clearly 
upon this case— 3d. Supposing the two points 
mentioned to be answered affirmatively in 
favour of the author, and that a book so se- 
cured, by depositing the title page as afore- 
said, is protected from violation, and that no 
man can re-print and publish it, or any part 
of it, without the permission of the author; 
yet the question remains, whether one can 
be charged with an infringement upon this 
right, if he has, in fact, never seen or copied 
from the book so entered and secured— or in 
any manner used it in his publication, but 
has re-printed the same matter, in part or in 
whole, from a public newspaper in which he 
found it, where the author had himself pub- 
lished it, and in which paper neither the au- 
thor nor any other had any copyright? 4th. 
Whether the notice given in some of the 
papers of the copyright, as stated in the affi- 
davit, can help the complainant? 
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These are grave questions, not to be decid- 
ed on a preliminary- inquiry and argument; 
but to be left without prejudice, to the full 
and final hearing of the case. If, on that 
hearing, the complainant shall sustain his 
case and complaint, he will recover a judg- 
ment to compensate him for the wrong he 
has suffered, and I have no reason to believe, 
that the respondent will not be able to an- 
swer it. In the case of Ogle v. Ege [Case 
No. 10,462], on a prayer for an injunction. 
Judge Washington says: "If there appeal- a 
reasonable doubt as to the plaintiff's right, 
or the validity of his patent, the court will 
require the plaintiff to try his title at law." 

Other questions were raised on this argu- 
ment, such as, that the title of the book is 
not the same with that deposited in the office; 
and that the affidavit in charging the in- 
fringement is not direct but argumentative, 
which it is unnecessary for me to notice at 
this time. It is my desire and intention to 
keep myself fx'ee and open upon all the 
points that may hereafter be presented to 
my judgment in the case. Were I to grant 
the injunction, I should decide the questions 
I have stated, as well as others, affirmatively 
for the complainant. I am not now pre- 
pared to do this, whatever may be my opin- 
ion hereafter. The paities will come to the 
final hearing on their respective rights, with- 
out prejudication of any of them. The in- 
junction is refused. 
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MILLER V. McINTIRE et al. 

[1 McLean, 85.] i 

Circuit Court, D. Kentucky. May Term, 1830.2 

Limitation of Actions — Equity — Bar to Equi- 
table Title — Amendment to Bill — ^Rela- 
tion Back — Effect of. 

1. An amendment of a bill generally, relates 
to the time of filing the bill. But where a new 
title is introduced by the amendment, affecting 
the interests of new parties, no relation can 
withdraw such title from the statute of limita- 
tions. 

[Cited in Buel v. St Louis Transfer Co., 43 
Mo. 562.] 

2. The amendment in such case, or where a 
question of notice arises, can only have the effect 
of an original bill. 

[Cited in School Town of Monticello v. Grant 
104 Ind. 170. 1 N. E. 302.] 

3. At law the statute is applied only against a 
grant— in equity it operates to bar an equitable 
title, by analogy to a case at law. 

[Cited in Munson v. Hallowell, 26 Tex. 475.] 

[This was a suit by Heniy Miller's heirs 
and devisees against Jacob Mdntire and 
Isaac Mdntire for the possession of certain 
real estate.] 

Mr. Richardson, for complainants. 

Mr. Haggin, for defendants. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Affirmed in 6 Pet (31 U. S.) 62.] 
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OPINIOX OF TBDE COURT. The bill was 
filed in May, ISOS, wMch represented that on 
the 10th of December, 17S2, Heniy Miller the 
ancestor of the complainants, made an entry 
of 168T acres of land; which .Tvas surveyed the 
9th of April, 1804, and patented 12th July, 1820. 
That tlie defendants were in possession, and 
the hill prays they may he compelled to disclose 
then- title and surrender the possession. The bill 
was amended in June, 1815, by stating that 
on the 19th June, 1780, an entry of one thous- 
and acres of land was made by Nicholas Mc- 
Intire on the waters of Licking, &c., which 
was sm*veyed conti-ary to location, and for 
which a patent was obtained of elder dat-e 
than the complainants'. That Nicholas Mc- 
Intire devised the land to his sons Isaac and 
Jacob, and that Isaac, conveyed to John Mc- 
Intire who is made a defendant. Sevei-al 
■others are also made defendants. In his an- 
swer Jacob Mdntire admits the enti-y set up 
in the amended bill, and he states that the 
«ntry was amended the 14th December, 1782, 
and by this amendment it was made to inter- 
fere with the complainants' entry. John Mc- 
Intire states in his answer that he holds the 
title bond of Nicholas Mdntire for a moiety 
of the land, and that a deed was executed to 
him for the same by Isaac Mdntire, which 
had never been recorded. He pleads an ad- 
verse possession of more than twenty years, 
in bar of the complainants' right The com- 
plahiants' title was fully sustained by the de- 
<;ree of the supreme court in 1826, 1iie re- 
spondents therefore exclusively rely on their 
possession under the statute. Until the de- 
fendants were made parties to the suit, by 
the amended bill, the statute would contmue 
to run in their favor. An amendment of the 
bill will, generally, have relation to the time 
of filing the bill; but this can never be the 
case, where the amendment sets up a title 
not asserted before; and a question under the 
statute of limitations or as to notice is in- 
volved. From the evidence it appears that 
more than tf\'enty-slx years elapsed, from the 
time adverse possession was tRken by the de- 
fendants, until suit was commenced. The 
Virginia statute of twenty years' limitation, 
and ten years after the decease of the ances- 
tor, was in 1792 adopted by Kentuclsy on the 
adoption of her constitution; and it was pro- 
vided that the statute having begun to run 
before the change of government, shoxild con- 
tinue to operate, as though no change had 
taken place. An objection is made that the 
statute does not run against an equitable 
title; and that it cannot bar the complain- 
ants' right, as they did not obtain their pat- 
ent until 1820. The decisions in 2 Mar. 570, 1 
Mar. 53, 506, and 3 Mar. 146, are referred to 
as sustaining this position. At law the statute 
is not applied as a bar, except as against a 
grant, but this is not the rule in equity. The 
■chancellor, by analogy to the statute, will 
give effect to it, as against an equitable right, 
where under the same circumstances it would 
operate against a gi-ant As more than ten 
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years elapsed from the decease of the com- 
plainants' ancestor, at which time there was 
adverse possession, until the commencement 
of this suit, the complainants are clearly bar- 
red. And under the twenty years' limitation 
they are also barred; the bill of the com- 
plainants must, therefore, be dismissed with 
costs. ^ ° 

This case was appealed to the supreme court, 
which affirmed the decree. 6 Pet. [31 U. S.] 62. 
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MILLER V. McQUERRY. 

[5 aicLean, 469; i 10 West Law J. 528.] 

Circuit Court, D. Ohio. Sept, 1853. 

Slavery— How Cheated— Hotv Recognized— Fu- 
gitive Slaves— RECLA>rATioK—How Pkovided 
for — ThiaIi bt Juky— Presumptions. 

1. Slavery is a municipal regulation; is local; 
and can not exist without the authority of law. 
But it need not be shown that it is created by 
express enactment It may arise from long 
recognized rights, countervened by no legisla- 
tive action. African slavery is thus recognized 
in Kentucky, and the judges of the supreme 
court of the United States, whose jurisdiction 
is co-exlensive with the country, are bound to 
take judicial notice of its existence in those 
states where it prevails. 

2. The constitution of the United States did 
not leave the enforcement of the provisions for 
the reclamation of slaves with the states. It 
vested that power in the government of the 
United States. This doctrine was affirmed by 
the supreme court of the United States in Prigg 
V. Pennsylvania, 16 Pet [41 U. S.] 539, has 
been denied by no respectable state court and 
has been sustained by the action of the legisla- 
tive department of the government 

3. In proceedings, under the fugitive slave law, 
the inquiry is not strictly whether the fugitive 
be a slave, or a freeman, but whether he owe 
service to the claimant. The decision, upon that 
question, is no bar to an inquiry in the proper 
tribunal, as to the personal status of the fugitive. 
The examination is preliminary, and not a final 
adjudication. 

4. The seventh amendment to the constitution, 
preserving the right of trial by jury in all suits 
at common law, where the value in controversy 
exceeds twenty dollars; does not apply to an ex- 
amination as to the claim for services under this 
law. Such an examination is not a proceeding 
at common law, but a statutory one. 

5. The presumption of freedom attaches to 
every resident of a free state, without regard to 
color; and on the same principle, in a slave 
state, every colored man is presumed to be a 
slave- 

6. It is not necessary, under the act of 1850 [9 
Stat. 462], to produce the record showing the 
status of the fugitive in another state. The 
fact that he owes service may be established by 
other, and oral testimony, 

Mr. Ware, for claimant 

Messrs. Joliffe and Bimey, for fugitive. 

OPINION OF THE COURT. An affidavit 
being made on the 16th day of August, 1853, 
that George lileQueiTy was illegally impris- 
oned, he was brought before McLEAN, Cir- 
cuit Justice, that the cause of his detention 

1 [Reported by Hon, John McLean, Circuit 
Justice.] 
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miglit be inquii-ed into. The plaintiff, as 
above stated, objected to the discharge of 
McQuerry, on the ground that he was held by 
him as a fugitive from labor. After the evi- 
dence was heard, and the facts relied on by 
defendant's counsel were admitted by the 
plaintiff; and after the counsel on both sides 
had argued the facts, and the law of the 
ease, the Judge proceeded to give his opinion. 

After stating how the cause came before 
him, he obsei-ved, "The right of the claimant 
to the seiTices of the defendant is the first 
point to be examined. If the claim as made 
has been proved, then the detention is not il- 
legal." 

Jacob ^filler, the son of the claimant, was 
fii-st examined. He is twenty-one years of 
age. His father resides in Washington coun- 
ty, Kentucky. He has known the fugitive 
ever since he can remember, as the slave of 
his father. A little more than four years 
ago, he absconded from the service of his fa- 
ther, in company with three others, who were 
also the slaves of his father. The mother of 
the fugitive came to his father through the 
mother of the witness. The fugitives were 
advertised shortly after they absconded, and 
a reward of four hundred dollars was offered 
for their return. They were pursued by dif- 
fei'ent persons, but were not overtaken. One 
of them was arrested, at Louisville, and re- 
turned, but shortly after he again absconded. 
When Wash., as the fugitive was generally 
called, was lately arrested, at Troy, in Ohio, 
he said nothing about being free, but ob- 
served that he had no intention to run off an 
hour before he started; that he was persuad- 
ed to do so by Steve, one of the individuals 
who accompanied him. 

William Kelly— Is twenty-three years old, 
lives in the same county of Washington, 
within two and a half-miles of the claimant, 
and for nine or ten years has known Wash, 
to be the servant of the claimant. He lived 
with the complainant as his other slaves, and 
was subject to his control. He ran away 
from his master better than four years ago. 
Was present when Wash, was arrested near 
Troy a day or two ago. Wash., at first, did 
not recognize him, but did so after a little 
conversation. He told the witness that he 
was Sony he left Kentucky; did not intend 
to go an hour before he left, and that he was 
persuaded to leave by Steve. 

James Kelly— Aged twenty-eight years; is 
brother of the above witness. Has known 
Wash, eleven years as the slave of the claim- 
ant. He con'oborates the statements of the 
preceding witness as to the absconding of 
Wash., that he was advertised, admitted the 
right of his master, as stated by the other 
witnesses. 

Isaiah Yoker— Lives in the same county, 
has known Wash, as the slave of the com- 
plainant twelve or thirteen years. He cor- 
roborates the other statements made by the 
witnesses examined before him. 

Mr. Trader— Is a deputy marshal, and re- 



sides at Dayton. He arrested the fugitive, 
who said that the claimant was his master, 
and that he had always been well treated. 

Mr, Black— Is also a deputy marshal. He 
heard Wash, say that the claimant was his 
master, and that he had been well treated. 
That he had been persuaded to run away. 

As a matter against the right of the claim- 
ant it is admitted, that the defendant has re- 
sided four years in Ohio, and conducted him- 
self well, being considered as a free man. 

From the facts proved, there can be no 
doubt that the fugitive, under the laws of 
Kentucky, is the slave of the claimant, and 
that he absconded from his service a little 
more than four years ago. The testimony is 
clear on this point. No attempt has been 
made to controvert the facts, or to impeach 
the ei-edibility of the witnesses. Of the 
many cases my judicial duties have required 
me to examine, where damages were claimed 
for aiding the escape of fugitives from labor, 
no case has been proved with more distinct- 
ness and fullness than this one. No one capa- 
ble of comprehending evidence can doubt, 
that the fugitive lived with the claimant, as 
his slave, for many years, and that he left 
that service, without the leave of his master, 
several years ago. 

No proof, it is contended, has been offered 
to show that Kentucky is a state in which 
slavery is authorized by law. And a dis- 
cussion in the senate of the United States is 
refeiTed to, in which eeitain senators declar- 
ed that there was no law in the South ex- 
pressly establishing slavery. It Is with re- 
gret that I hear this argument relied on in 
this case. It was used by gentlemen of the 
South, to justify the introduction of slavery 
into our territories,' without the authority of 
law. In Groves v. Slaughter, a Mississippi 
case, reported in 15 Pet. [40 U. S.] 450, the 
supreme couxt of the United States declared, 
that slavery was local, and that it could not 
exist without the authority of law. That it 
was a municipal regulation. Whether this 
law was founded upon usage, or express en- 
actment, is of no importance. Usage of long 
continuance, so long that the memory of 
man runneth not to the contrary, has the 
force of law. It arises from long recognized 
rights, countervened by no legislative action. 
This is the source of many of the principles 
of the common law. And this for a century 
or more may constitute slavery, though it be 
opposed, as it is, to all the principles of the 
common law of England. I speak of African 
slavery. But such a law can only acquire 
potency by long usage. Now it may be ad- 
mitted that in some of the Southern states, 
perhaps in all of them, there can not be 
found a statute which contains the words, 
"And be it enacted that slavery shall exist;" 
and this was what was denied in the senate. 
But this does not shake the decision of the 
supreme court, above referred to. Usage, of 
great antiquity, acquires the force of law. 
The denial, therefore, that slavery existed by 
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Tii-tue of an express la^v, or by statute law, 
w'liieli was intended to be denied, was no de- 
nial at all. But no usage can acctuii-e the 
force of law, except it has been long recog- 
nized as the basis of action, and as the prin- 
ciple on which the rights of property are 
maintained. 

There is no slave state, where the existence 
of slavery is not recognized and maintained, 
by numerous statutes and judicial decisions. 
The statute books of the South are full of 
such enactments. The relation of master 
and slave is fully recognized, and, to some 
extent, regulated. The decision of the su- 
preme court above referred to settles a most 
important principle. And I have no regrets 
that I was the means of inducmg that deci- 
sion. It gives the proper limitation to slav- 
ery. It can not be extended beyond the juris- 
diction of the states sanctioning it, and can 
not, legally, be affected by the legislative ac- 
tion of any free state. The principle, I be- 
lieve, was sanctioned by the southern states, 
and was not controverted by any non-slave- 
holding state. On the question of slavery 
in our territories, this doctrine was first de- 
pai-ted from. The supreme court has long 
since held that that court and its judges rec- 
ognize, without proof, the laws of the several 
states and territories. The jurisdiction of 
that court, and of its members, extends 
throughout the Union. In the respective 
states they administer the local laws, so that 
the laws of the states come under their spe- 
cial cognizance in acting upon individual 
rights. Kentucky is a slave state. Except 
in regard to land titles, no other subject has 
been more productive of legal controversy 
than conti'acts arising out of slavery. 

It is contended that the law authorizing 
the reclamation of fugitives from labor is un- 
constitutional. That the constitution left the 
power with the states, and vested no power 
on the subject in the federal government. 
This argument has been sometimes ad- 
vanced, and it may have been introduced into 
one or more political platforms. In regard to 
the soundness of this position, I will first 
refer to judicial decisions. In the case of 
Prigg V. State of Pennsylvania, 16 Pet [41 
XJ. S.] 539, the judges of the supreme court 
of the United States, without a dissenting 
voice, affirmed the doctrine, that this power 
was in the federal government. A majority 
of them held that it was exclusively in the 
general government. Some of the judges 
thought that a state might legislate in aid of 
the act of congress, but it was held by no 
one of them, that the power could be exer- 
cised by a state, except in subordination of 
the federal power. Every state court which 
has decided the question, has decided it in 
accordance with the view of the supreme 
court No respectable court, it is believed, 
has sustained the view that the power is 
with the state. Such an array of authority 
can scarcely be found in favor of the con- 
sti-uction of any. part of the constitution, 
17FED.CAS. — ^22 
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which has ever been doubted. But this con- 
struction, sanctioned as it is by the entire ju- 
dicial power, state as well as federal, has 
also the sanction of the legislative -power. 

The constitution of the United States, it will 
be observed, was formed in 1787. After- 
wards it was submitted to the respective 
states for their ratification. The subject was 
not only largely discussed in the federal con- 
vention, but also in every state convention. 
No qixestion has ever arisen, in regard to our 
federal relations, which was of equal im- 
portance to that of the adoption of the con- 
stitution; none in our political history was 
more thoroughly discussed. The men of that 
day may be emphatically said to have imder- 
stood the constitution. In a very few years 
after the constitution was adopted by the 
states, the fugitive act of 1793 [1 Stat; 302] 
was passed. That law is still in force, except 
where the act of 1850 contains repugnant pro- 
visions. In the congress which enacted the 
act of 1793, it is believed, that some of the 
members had been members of the conven- 
tion. They could not have been ignorant of 
the provision of that instrument. And by 
the passage of that act they exercised the 
power, as one that belonged to the federal 
government. Here is a force of authority, 
judicial and legislative, which can not be 
found on any other seriously litigated point 
in the constitution. Such a weight of au- 
thority is not to be shaken. If the question 
is not to be considered authoritatively set- 
tled, what part of that instrument can ever 
be settled? The surrender of fugitive slaves 
was a matter deeply interesting to the slave 
states. Under the confederation there was 
no provision for their sun-ender. On the 
principles of comity amongst the states the 
fugitives were delivered up; at other times 
they were protected and defended. This state 
of things produced uneasiness and discontent 
in the slave states. A remedy of this evil, 
as it was called, was provided in the con- 
stitution. 

An individual who puts his opinion, as to 
the. exercise of this power, against the au- 
thority of the nation in its legislative and 
judicial action, must have no small degree 
of confidence in his own judgment. A few 
individuals in Massachusetts may have qiain- 
tained, at one time, that the power was with 
the states; but such views were, it is be- 
lieved, long since abandoned, but they are 
reasserted now, more as a matter of ex- 
pediency than of principle. But whether we 
look at the weight of authority against state 
power as asserted, or at the constitutional 
provision, we are led to the same result. 
The provision reads: "No person held to 
senrice or labor in one state, under the laws 
thereof, escaping into another, shall in conse- 
quence of any law or regulation therein, be 
discharged from such service or labor; but 
shall be delivered up on claim of the party to 
whom such service may be due." This, in 
the first place, is a federal measure. It was 
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adopted by the national conyention, and "was 
sanctioned as a federal law, by the respective 
states. It is the supreme law of the land. 
Now a provision which can not be enforced, 
and which has no penalty for its violation, 
is no law. The highly respectable gentle- 
man who read an ingenious argument in sup- 
port of these views, is too good a theologian 
to contend that any rule of action whicli may 
be disregarded without incurring a penalty, 
can be law. It may be a recommendation, but 
it can not be a law. This was the great ob- 
j eetion to the articles of confederation. There 
was no power to enforce their provisions. 
They were recommendatory, and without 
sanctions. There is no regulation, Divine or 
human, which can be called a law, without a 
sanction. Our first parents, in tlie garden, 
felt the ti-uth of this. And it has been felt 
by violators of the Divine or human laws 
throughout the history of our race. 

The provision in the constitution is pro- 
hibitory and positive. It prohibits the states 
from liberating slaves which escape into 
them, and it enjoins a duty to deliver up such 
fugitives on claim being made. The con- 
stitution vests no special power in eongi'ess 
to prohibit the first, or to enforce the ob- 
sei-vance of the second. Does it, therefore, 
follow that effect can be given to neither, 
if a state shall disregard it? Suppose a state 
declares a slave who escapes into it shall be 
liberated, or that any one who shall assist in 
delivering him up shall be punished. If this 
power belongs to the states, and not to the 
federal government, these regulations would 
be legal, as within the exercise of their dis- 
cretion. This is not an ideal case. The prin- 
ciple was involved in the Prigg Case, and the 
supreme court held the act of the state un- 
constitutional and void. It is admitted that 
there is no power in the federal government 
to force any legislative action pn a state. 
But, if the constitution guarantees a right to 
the master of a slave, and that he shall be 
delivered up, the power is given to effectuate 
that right. If this be not so, the constitution 
is not what its framers supposed it to be. 
It was believed to be a fundamental law pf 
the Union. A fedeml law. A law to the 
states and to the people of the states. It 
says that the states shall not do certain 
things. Is this the form of giving advice or 
recommendation? It is the language of au- 
thority, to those who are bound to obey. If 
a state do the thing forbidden, its act will be 
declared void. If it refuse to do that which 
is enjoined, the federal government, being a 
government, has the means of executing it. 
The constitution provides, "that full faith 
shall be given to public acts, records, and ju- 
dicial proceedings," of one state in every oth- 
er. If an individual claims this provision 
as a right, and a state court shall deny it, on 
a writ of en-or to the supreme court of the 
Union, such judgment would be reversed. 
And the provision is that "the citizens of each 
state shall be entitled to all privileges and 



immunities of citizens in the several states." 
Congress unquestionably may provide in 
what manner a right claimed under this 
clause, and denied by a state, may be en- 
forced. And if a case can be raised under 
it, without any further statutory provisions, 
so as to present the point to the supreme 
court, the decision of a state court, denying 
the right, would be reversed. So a state is 
prohibited from passing a law that shall im- 
pair the obligations of a contract Such a 
law the supreme court has declared void. In 
these cases, and in many others, where a 
state is prohibited from doing a thing, the 
remedy is given by a writ of eiTor, under the 
legislation of congress. The same principle 
applies in regard to fugitives from labor. 

A fugitive from justice may be delivered 
up under a similar provision in the consti- 
tution. It declares that, "a person charged 
in any state with ti'eason, felony, or other 
crime, who shall flee from justice, and be 
found in another state, shall, on demand of 
the executive authority of the state from 
which he fled, be delivered up, to be removed 
to the state having jurisdiction of the crime." 
This is contained in the same section as the 
clause in relation to fugitives from labor, 
and they both stand upon the same princi- 
ple. In both cases congress has provided a 
mode in which effect shall be given to the 
provision. No one, it is believed, has doubt- 
ed the constitutionality of the provision in 
regard to fugitives from justice. The men 
who framed the constitution, were adequate 
to the great duties which devolved upon them. 
They knew that a general government was 
essential to presei"ve the fruits of the Revolu- 
tion, They understood the necessities of the 
country. The articles of confederation had 
been found as a rope of sand, in all matters 
of conflict between the different states, and 
the people of the different states. Without a 
general government, commerce could not be 
regulated among the states, or with foreign 
nations; fugitives from labor could not be 
reclaimed; state boundaries could not be au- 
thoritatively established. I am aware it has 
been stated, that the subject of slavery was 
not discussed in the convention, and that the 
reclamation of fugitives from labor was not. 
at that time, a subject of much interest. 
This is a mistaJse. It was a subject of deep 
and exciting interest, and without a provi- 
sion on the subject no constitution could have 
been adopted. I speak from information re- 
ceived from the late Chief Justice Marshall, 
who was one of the chief actors in that day, 
than whom no man then living was of high- 
er authoi'ity. The want of a general regu- 
lation on the subject of fugitives from justice 
and from labor was felt, and the above pro- 
visions in the constitution were intended as 
a remedy. It has proved to be an adequate 
remedy as against fugitives from justice. In 
no instance, it is believed, has the constitu- 
tionality of this provision been doubted. But 
the provision in relation to fugitives from 
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labor, resting upon tlie same principle, is now 
■opposed. If tlie introduction of this provision 
into the fundamental law of the Union, was 
not ' intended to operate as the law of the 
Union— if it was recommendatory in its char- 
acter only— it was useless. The power to 
surrender fugitives from labor, under the 
confederacy, was with each state. It could 
Tie done, or refused, at the discretion of the 
state. Did the framers of the constitution 
intend to leave this matter as it was tmder 
the confederation? The provision introduced 
shows an intention to make some provision 
on the subject. But by the argument, it is 
.said, the provision made left the power with 
the states, and did not vest it in the general 
government. The answer to this is, it was 
in the states before the provision, and on 
this view, it added nothing to the power of 
the states. If such be the true construction 
of the provision, it fixes an act of consum- 
mate folly on the framers of the constitution, 
and on the members of the state conventions 
who adopted it. In laying the foundation of 
ji general government, they incorporated into 
the fundamental law a useless provision, and 
omitted to provide for an emergency which 
was felt and complained of in one half of 
the states. The men of that day were not 
likely to be guilty of such an omission. They 
understood the federal and state powers too 
well, not to know that without some effective 
provision on this subject, the superstructure 
which they were about to rear would soon 
be overthrown. These were the circumstan- 
ces imder which the constitution was framed 
jmd adopted. With the absti-act principles 
•of slavery, courts called to administer this 
law have nothing to do. It is for the people, 
who are sovereign, and their representatives, 
in making constitutions, and in the enact- 
ment of laws, to consider the laws of nature, 
4ind the immutable principles of right. This 
is a field which judges can not explore. Their 
miction is limited to conventional rights. They 
look to the law, and to the law only. A dis- 
regard of this, by the judicial powers, would 
undermine and overturn the social compact. 
If the law be injudicious or oppressive, let 
it be repealed or modified. But this is a 
power which the judiciary can not reach. 

The citizen of a slave state has a right, 
under the constitution and laws of the Union, 
to have the fugitive slave "delivered up on 
claim being made," and no state can defeat 
or obsti-uct this constitutional right. The ju- 
diciary power of the Union has the primary 
or eventual power to determine all rights 
arising under the constitution. This will not 
Tje controverted by any legal mind, which 
has properly investigated the great princi- 
ples of the constitution. And the question 
now made is not, in principle, different from 
a numerous class of cases arising under pow- 
ers prohibited to the states. The worthy and 
estimable gentlemen who read an argument 
on this occasion, in commenting on the cases 
-covered by the fugitive law, embraced all 
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cases of contract, and even that between a 
minister and his congregation. He supposes 
if the minister should leave his congregation 
befoj.'e his stipulated engagement had tran- 
spired; that he was liable to be arrested and 
returned to his congregation under the fugi- 
tive law. This is a ease, under this law, 
which no one before has supposed to be em- 
braced by it. And if the law did cover such 
a ease, it would be the most difficult to carry 
out of any other which has been imagined. 
If the minister could be returned, neither the 
court nor the congi'egation could compel him 
to preach. No profession or class of men 
would be less likely to do anything on com- 
pulsion. But the law applies to no case of 
contract. Where the parties to the agreement 
are capable of maldng a contract, the remedy 
for a breach of it is by action at law. In 
the case of slaves and of apprentices, there 
is no remedy against the individual who ab- 
sconds, by an action. 

Various objections are stated to the fugitive 
slave law of 1850. The duties of the com- 
missioneiS, the penalties inflicted, the bribe 
secured to the commissioner, for remand- 
ing the fugitive, are all objected to as op- 
pressive and unconstitutional. In regard to 
the five dollars, in addition, paid to the com- 
missioner, where the fugitive is remanded to 
the claimant, in all fairness, it can not be 
considered as a bribe, or as so intended by 
congress; but as a compensation to the com- 
missioner for making a statement of the 
case, which includes the facts proved, and to 
which his certificate is annexed. In cases 
where the witnesses are numerous, and the 
investigation takes up several days, five dol- 
lars would scarcely be a compensation for 
the statement required. Where the fugitive 
is discharged, no statement is necessary. The 
powers of the commissioner, or the amount 
of the penalties of the act, are not involved 
in this inquiry. If there be an unconstitu- 
tional provision in an act, that does not affect 
any other part of the act. But I by no means 
intimate that any part of the act referred 
to is in conflict with the constitution. I only 
say that the objections made to it do not 
belong to the case under consideration. 

The act of 1830, except by repugnant pro- 
visions, did not repeal the act of 1793. The 
objection that no jury is given does apply 
to both acts. From my experience in trying 
numerous actions for damages against per- 
sons Who obstructed an arrest of fugitives 
from labor, or aided in their escape, I am 
authorized to say, that the rights of the 
master would be safe before a jury. I rec- 
ollect an instance" where a stiong anti-slav- 
ery man, called an Abolitionist, was on the 
jux*y in a case for damages, but who, being 
sworn to find as the evidence and the law 
required, agreed to a verdict for the plain- 
tiff He rightly determined that his own 
opinions could not govern him in deciding a 
controversy between parties, but that under 
liis oath he was bound by the law and the 
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evidence of the ease. It was in the power 
of congress to give a jury in cases like the 
present, hut the law contains no such pro- 
vision, and the question raised is, whether 
the act without it is constitutional. This 
question has been largely discussed in con- 
gress, in the puhlic press, and in conven- 
tions of the people. It is not here raised as 
a question of expediency or policy, but of 
power. In that aspect only is it to be con- 
sidered. The act of 1793 has been in opera- 
tion about sixty years. During that whole 
time it has been executed as occasion re- 
quired, and "it is not known that any court, 
judge, or other officer has held the act, in 
this, or in any other respect, unconstitu- 
tional. This long coui-se of decisions, on a 
question so exciting as to call forth the sym- 
pathies of the people, and the astuteness of 
lawyers, is no unsatisfactory evidence that 
the eonstniction is correct. 

Under the constitution and act of congress, 
the inquiry is not strictly whether the fugi- 
tive be a slave or a freeman, but whether 
he owe service to the claimant. 'Fids would 
be the precise question in the case of an 
apprentice. In such a case the inquiry would 
not be, whether the master had treated the 
apprentice so badly as to entitle him to his 
discharge. Such a question would, more 
probably, arise imder the indenture of ap- 
prenticeship, antl the laws 'under wbich it 
was executed. And if the apprentice be re- 
manded to the sei-vice of his master, it would 
in no respect affect his right to a discharge, 
where he is held, for the ci"uelty of his mas- 
ter or any other gi'ound. The same princi- 
ple applies to fugitives from labor. It is 
true in such cases evidence is heard that he 
is a freeman. His freedom may be estab- 
lished, by acts done or suffered by his mas- 
ter, not necessarily within the jurisdiction 
where he is held as a slave. Such an inquiry 
may be made, as it is required by the justice 
of the case. But on whatever ground the 
fugitive may be remanded, it can not, legal- 
ly, operate against his right to liberty. That 
right when presented to a court in a slave 
state, has, generally, been acted upon with 
fairness and impartiality. Exceptions to this, 
if there be exceptions, would seem to have 
arisen on the claims of heirs or ei-editors, 
which ai-e governed by local laws, with 
which the people of the other states are not 
presumed to be acquainted. If a fugitive 
from labor, after being liberated by a- judge 
or commissioner, should voluntarily return 
to his master, southern coui*ts have held that 
his original status would attach to him; he 
would be held as a slave. And, of course, 
the decision of the judge or commissioner, 
having been that he did not owe service to 
the claimant, could not operate as a bar to 
the rights of the mastei*. The claim to free- 
dom, if made, in the slave state, would be 
unaffected by the preliminary inquiry and 
decision. That decision is, that the slave 
does, or does not, owe service to the claim- 



ant. It does not finally establish the fact, 
whether the fugitive is a freeman or a slave. 
If the decision on such an inquiry as this, 
should finally fix the seal of slavery on the 
fugitive, I should hesitate long, notwith- 
standing the weight of precedent, without the 
aid of a jury, to pronounce his fate. But 
the inquiry is preliminary, and not final. It 
is true, it may be said, that the power of 
the master may be so exercised as to defeat 
a trial for the freedom of the fugitive. This 
must be admitted, but the hardship and in- 
justice supposed arises out of the institu- 
tion of slavery, over which we have no con- 
trol. Under such circumstances, we can not 
be held answerable. 

It may be said that the seventh article in 
the amended constitution which gives a trial 
by jury, "where the value in controversy shall 
exceed twenty dollars," does not apply to a 
case like this. The provision is, "in suits 
at common law." This is not sti-ictly a pro- 
ceeding at common law. The common law 
is opposed to the principle of slavery. The 
proceeding is under constitutional and stat- 
utory provisions, under the forms specially 
provided, and not according to the course of 
the common law. 

This is represented to be an ex parte pro- 
ceeding. It does not bear tliis character. 
Had it been represented to me, that the fugi- 
tive could produce evidence conducing to 
prove that he did not owe service to the 
claimant, time would have been given to 
procure the evidence. The only allegation, as 
to what the counsel expected to prove by ab- 
sent witnesses, was, that the fugitive had re- 
sided in Indiana and Ohio four years, and 
that he was esteemed and considered a free- 
man. This the counsel for the claimant ad- 
mitted, and as no further allegation of evi- 
dence was alleged to be in the power of the 
party, of course there was no groiind for a 
postponement. The presumption of freedom 
attaches to every resident of a free state, 
without regard to color; and, on the same 
principle in a slave state, every colored man 
is presumed to be a slave. But this presump- 
tion, in this case, is counteracted by the facts 
proved. 

It is argued, that the evidence is defective, 
as the record showing the status of the fugi- 
tive, as authorized by the act of 1850, is not 
produced. Suel; record is not necessary to 
establish the right of the claimant. If it 
were produced, the identity of the fugitive 
would still be an open question. On the ques- 
tion of identitj', anything which conduced to 
prove that the person described in the judg- 
ment was not the one before the judge or 
commissioner, would be admissible. 

I am gratified with the gentlemanly bear- 
ing and courtesy with which this argument 
has been conducted. It was due to the occa- 
sion and the circumstances. No other course 
was expected. 

Upon the whole, no doubt can exist on the 
evidence, that the fugitive owes service to 
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the claimant; and, under the law, I am hound 
to remand him to the custody of his master, 
with authority to take him to the state of 
Kentucky, the place from whence he fled. 
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MILLER V. MOORE. 

[1 Oranch, O. 0. 471.] i 

Circuit Court, District of Columbia. Nov. Term, 
1807. 

PllIN'CIP.lI/ AND AOEST— AUTHOKITT TO iNDpBSE— 
EVIOESOB— PltODDCTION OF WrITTES 

Authority. 
In an action by the indorsee of a promissory 
note against the maker, ihe plaintiff need not 
produce written evidence of the authority of the 
indorser's agent to indorse. 

Debt on a promissory note, made by Moore 
to W. T. Alexander, or order, for value re- 
ceived, negotiable in the Bank of Alexandria* 
indorsed, "Pay to Richard and Stephen Win- 
chester, or order"— signed, "William T. Alex- 
ander, by his attorney in fact, John T. Well- 
ford"— and "Pay Mordecai Miller," signed, 
*'R. & S. Winchester." 

Mr. Swann, for defendant, contended that 
the plaintiff must show a written authority 
from W. T. Alexander to John T. Wellford, 
to indorse and transfer the note; 

But THE COURT permitted parol (viva 
voce) testimony to be ofEered, to show that 
Wellford was an agent for Alexander, and 
that he' had been accustomed to indorse the 
name of Alexander on notes, and that Alex- 
ander had sanctioned such indorsements. 
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MlLLBR V. NEW YORK et al. 

[13 Blatchf. 469.] 2 

Circuit Court, S. D. New York. Aug. 4, 1876. 

BuiDGEs — Obstiiuctio:; to Navigatiox— Viola- 
Tiox of Liw — Regulatiox op Commerce. 

1. A citizen of New York brought suit in this 
court against the municipal corporations of the 
cities of New York and Brooklyn, and certain 
individual citizens of New York, to restrain the 
building of a bridge in New York across the 
East river, a navigable river, on the ground that 
it would be a public nuisance: Held, that this 
court had no jurisdiction of the suit, so far as 
any question of a violation of the law of New 
York was concerned, but that it could take ju- 
risdiction to enquire whether the bridge was 
being so built as to violate the constitution or 
laws of the United States. 

2. The historv of the legislation of New York 
and of the United States, in regard to such 
bridge, reviewed. 



1 [Reported by Hon. William Cranch. Chiet 
Judge.] 

3 [Reported by Hon Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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3. Under such legislation of the United States, 
if the bridge is constructed in conformity with 
the requirements of law, it follows that the nav 
igation of the river will not thereby, in con- 
templation of law,_ be obstructed, or impaired 
or injuriously modified. 

4. Congress had power to authorize, as a reg- 
ulatfon of commerce, the building of the bridge 
in the prescribed manner. 

[Cited in People v. Kelly, 76 N. Y. 482.] 

5. It appearing that the bridge was being con- 
structed according to the requirements of the 
legislation of congress, and that the state of 
New York had, bv subsequent legislation, sanc- 
tioned its being constructed in such manner, an 
injunction to restrain its .erection, as a public 
nuisance, was refused. 

[6, Cited in Walsh v. Trustees of New York 
& Brooklyn Bridge, ,96 N. Y. 438, to ^e point 
that the "Trustees of the New York and Brook- 
lyn Bridge" are not a corporation, and, as 
such, necessary parties to the suit.] 

[This was a bill by Abraham B. Miller 
against the mayor, aldermen, and common- 
alty of the city of New York, city of Brook-, 
lyn, and others, for a preliminary injunction 
to restrain the erection of a bridge over the 
East river, between New York and Brook- 
lyn.] 

William H. Arnoux, for plaintiff. 

Charles H. Tweed and Edgar M. CuUen, 
for defendants. 

JOHNSON, circuit Judge. The plaintiff in 
this suit is a citizen* of the state of New York, 
and the defendants are tlie municipal corpora- 
tions of the cities of New York and Brooklyn, 
and also certain individual citizens of the 
state. This court, therefore, derives no juris- 
diction from the citizenship of the parties, 
for it is, in general, only when there is a con- 
troversy between citizens of different states 
that jm-isdiction is conferred upon the ground 
of the citizenship of the parties. We must 
look, therefore, to the subject-matter of the 
suit, to sustain the jurisdiction. The circuit 
courts of the United States have original cog- 
nizance, concurrent with the courts of the 
several states, of aU suits of a civil nature, 
at common law or in equity, arising under 
the constitution or laws of the United States, 
or treaties made, or which shall be made, 
under their authority. Act March 3, 1875, § 
1 (18 Stat. 470). 

The claim of the plaintiff is, that the pro- 
posed bridge over the East river, between 
the cities of New York and Brooklyn, will be 
a public nuisance, from which he will suffer 
a particular private injuiy, other than the 
common injury which every citizen suffers 
from a public nuisance. Now, if the bridge 
will be a public nuisance, it must be because 
it will violate the law of New York or that of 
the United' States. For a violation of the law 
of New York the plaintiff cannot come into 
this court. He and the defendants are citi- 
zens of New York, and he must seek his rem- 
edy fi'om the justice of that state. Jurisdic- 
tion in that behalf between citizens of the 
same state is not conferred upon the circuit 
courts of the United States. In Milnor v. 
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New Jei-sey R. Co. [Case No. 9,620], Mr. Jus- 
tice Grier, giving judgment in the circuit 
court for tlie district of New Jersey, said; 
"The complainants in these bills, in order to 
show jurisdiction in the court, have stated 
themselves to be citizens of the state of New 
York. Their right to a remedy in the courts 
of the United States is not asserted on ac- 
count of the subject-matter of the controver- 
sy, but they rest upon their personal right, as 
citizens of another state, to sue in this tribu* 
nal. It is plain, by their own* showing, that 
they can demand no other remedy from this 
court than would be administered by the 
tribunals of the state of New Jersey, in a 
suit between her own citizens. A citizen of 
New York who purchases wharves in Newark 
has no greater right than the citizen of New 
Jersey." In the case now before this court, 
a citizen of New York sues corporations and 
citizens of New York. That alone does not 
make a case of jurisdiction in this court, nor 
would the jurisdictional difficulty be avoided 
by the existence of a cause of action for a 
violation of the law of New York. On nei- 
ther ground, nor on both combined, can this 
court entertain jurisdiction. Just as diversity 
of citizenship, in the case before Judge Grier, 
reqiiired him to administer the law of New 
Jersey between the parties in that suit, so, 
identity of citizenship in this ease excludes 
a violation- of the law of New York from being 
the subject of redress in this court between 
these pai-ties. . Here, the subject-matter of the 
suit alone gives jurisdiction, and it must, in 
its exercise, be confined to that subject-mat- 
ter. 

The inquiry is, therefore, whether, by the 
constitution or laws of the United States, the 
bridge in question will be a public nuisance 
and specially injurious to the plaintiff. If, 
upon inquiry, it shall be found that the bridge 
in question is being built in conformity with, 
and not in violation of, the constitution and 
laws of the United States, then no court 
of the United States can regard it as a public 
nuisance, nor undertake hy injunction to in- 
terfere with its construction. 

The congress has legislated directly upon 
the subject of this bridge, and in* that law has 
referred to the previous legislation of New 
York. It will, therefore, be most convenient 
to state, in their chronological ordei-, the laws 
of the state and of the United States relating 
to the building of the bridge. 

Chapter 399, p. 948, of the Laws of New 
York, passed April ICth, 1867, created a cor- 
poration by the name of The New York 
Bridge Company, for the purpose of construct- 
ing and maintaining a permanent bridge over 
the East river, between the cities of New 
York and Brooklyn. To this corporation 
power was given to acquire and hold so much 
real estate as might be necessary for the 
site of the bridge, and of all piers, abutments, 
walls, toll houses, and other structures proper 
to said bridge, and for the opening of suitable 
avenues of approach of said bridge, but not 
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any land under water, in the river, beyond 
the pier lines established by law. By the 10th 
section, it was further enacted, that the 
bridge should not be at a less elevation than 
one hundred and thii-ty feet above high tide 
at the middle of the river; that it should not 
obstruct any street which it should cross, but 
that such street should be spanned by a suit- 
able arch or suspended platform as should 
give a suitable height for the passage under 
the same for all purposes of public ti-avel or 
transportation-; that no street running in the 
line of the bridge should be closed without 
full compensation to the ownei-s of land front- 
ing on the same, for all damages they might 
sustain; that the bridge should commence at 
or near the junction of JIain and Fulton- 
streets, in Brooklyn, and should be so con- 
structed as to cross the river as directly as 
possible to some point at or below Chatham 
Square, in the city of New York, not south of 
the jimction of Nassau and Chatham streets; 
and that it should be built with a substantial 
i-ailing or siding, and should be kept fully 
lighted through all hom-s of the night. This 
section was prefaced with a provision in 
these words: "Nothing in this act contained 
shall be construed to authorize, nor shall it 
authorize, the construction of any bridge 
which shall obstruct the free and common 
navigation of the East river, or the construc- 
tion of any pier in the said river, beyond the 
pier lines established by law." It will be ob- 
sei-ved, that this is not a prohibition of the 
obstniction of navigation. Appropriate lan- 
guage of prohibition is found immediately be- 
low— "it shall not obsti-uct any street which 
it shall cross." This, provision is limited to 
enacting that the statute shall not be taken 
to authorize the obstruction of navigation. 

This act was followed, in 1869, by chapter 
26 of the Laws of that year (page 15), passed 
February 20th, by which, after providing for 
the representation of the two cities of New 
York and Bi-ooklyn, in the board of directors 
of the bridge company, it was enacted that 
the company should proceed without delay to 
construct the bridge. 

In the same year, -an act of congress was 
passed, approved March 3, 1869 (15 Stat. 336), 
which enacted (section 1) that "the bridge 
across the East river, between the cities of 
New York and Brooklyn, in the state of New 
York, to be constructed under and by virtue 
of an act of the legislature of the state of 
New York, entitled, 'An act to incorporate 
the New York Bridge Company, for the pur- 
pose of constructing and maintaining a bridge 
over the East river, between the cities of 
New York and Brooklyn,' passed April IGth, 
1867, is hereby declared to be, when completed 
in accordance with the aforesaid law of the 
state of New York, a lawful structure and 
post road for the conveyance of the mails 
of the United States: provided, that the said 
bridge shall be so constructed and built as 
not to obstruct, impair or injm-iously modify, 
the navigation of the river; and, in order to 
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secure a compliance "with these conditions, 
the company, previous to commencing the ' 
construction of the bridge, shall submit to 
the secretary of war a plan of the bridge, 
with a detailed map of the river at the pro- 
posed site of the bridge, and for the distance 
of a mile ahove and below the site, exhibit- 
ing the depths and currents at all points of 
the same, together with ail other information 
touching said bridge and river, as may be 
deemed requisite by the* secretary of war to 
determine whether the said bridge, when 
built, will conform to the prescribed condi- 
tions of the act, not to obstruct, impair or 
injuriously modify, the navigation of the 
river." By the second section, it was further 
enacted, "that the secretary of war is hereby 
authorized and directed, upon receiving said 
plan and map, and other information, and up- 
on being satisfied that a bridge built on such 
I)lan, and at said locality, will conform to the 
presaibed conditions of this act, not to ob- 
struct impair or injuriously modify, the navi- 
gation of said river, to notify the said com- 
pany that he approves the same, and, upon 
receiving such notification, the said company 
may proceed to the erection of said bridge, con- 
forming strictly to the approved plan and 
location. But, until the secretaiy of war ap- 
prove the plan and location of said bridge, 
and notify said company of the same in 
writing, the bridge shall not be built or com- 
menced, and, should any change be made in 
the plan of the bridge, during the progress 
of the work thereon, such change shall be 
subject likewise to the approval of the secre- 
tary of war." It will be observed, that this 
act of congress takes up the subject of the 
effect of the bridge upon the navigation of the 
river, where it was left by the law of New 
York, and introduces positive provisions on 
the subject, in place of the merely negative 
provision of the New York statute. That 
statute goes no further than to say that it 
shall not be construed to authorize an obstruc- 
tion, while the act of congress contains a pro- 
vision, that the bridge shall be so constructed 
and built as not to obsti-uct, impair or in- 
juriously modify, the navigation. It goes 
further and fixes the mode by which it shaU 
be ascertained whether these conditions are 
observed in the plan of the bridge. The de- 
termination of this question is committed to 
the secretary of war, who is directed, upon 
being satisfied that the bridge, as proposed, 
will not obstruct, impair or injuriously modify 
the navigation, to notify the company that 
he approves the bridge. When this has been 
done, the act declares that the company may 
proceed to the erection of the bridge, conform- 
ing strictly to the approved plan and location. 
If the foregoing is a correct interpretation 
of the act of congress, and if the steps pohit- 
ed out in the act have been taken, then there 
is the direct authority of congress for pro- 
ceeding in the consti-uction of the bridge, in 
conformity with the approved plans, and a 
conclusive determination that the navigation 
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of the river will not thereby be obstructed, 
impaired or injuriously modified, unless con- 
gress does not possess the power thus to 
legislate. But, in the case of State of Penn- 
sylvania V. Wheeling Bridge Co., 18 How. 
[59 U. S.] 421, the authority of congress, under 
the constitution, to authorize, as a regulation 
of commerce, that which the judgment of 
the supreme court had determtued to be an 
obstruction of the navigation of the Ohio 
river, was maintained. The court held, that 
the previous judgment had been given on 
the groimd that the regulations of commerce, 
by authority of congress, existing at the time, 
were contravened by the bridge, and that it, 
consequently, was unlawful. The new stat- 
ute removed this unlawfulness, by adopting 
a new regulation of commerce. The first 
clause of the head note to the case states ac- 
curately the doctrine maintained by the de- 
cision: "The power of congress to regulate 
commerce includes the regulation of inter- 
course and navigation, and, consequently, the 
power to determine what shall or shall not 
be deemed, in judgment of law, an obstruc- 
tion of navigation." In that case, the state 
of Pennsylvania brought its suit in the. su- 
preme com-t of the United States, which had 
jurisdiction by reason of the character of the 
party, irrespective of the subject-matter of the 
action. The state was entitled to maintain 
its action by showing an obstruction unlawful 
either by the law of Virginia, or by the law 
of the United States; and, therefore, it was 
requisite, in giving judgment against its 
claims, to deny the unlawfulness of the ob- 
struction, in both of its aspects. The bridge 
appeared to have the sanction of congress and 
of the state legislature, and so its lawful- 
ness could not be impeached. But, aU the 
cases in the supreme court, authoritatively 
decided, hold that the laws of congress, in 
regulation of commerce, are paramount. 
ThuSj in the case of Willson v. Blackbird 
Greek Marsh CJo., 2 Pet. [27 U. S.] 250, which 
came up by writ of error from the court of 
appeals of Delaware, of which state the plain- 
tiffs in error (who were defendants below), 
were citizens. Chief Justice Marshall said: 
"This abridgment," (of the navigability of a 
river by a dam erected under a law of 
Delaware), "unless it comes in conflict with 
the constitution or a law of the United States, 
is an affair between the government of Dela- 
ware and its citizens, of which this court can 
take no cognizance." He furttier observed, 
that, if congress had passed any act which 
bore upon the case, the court would not feel 
muchdifiicultyin saying that a state law com- 
ing in confl.iet with such act would be void. 
The case was, however, disposed of on the 
ground that congress had not exercised its 
power to regulate commerce in such a way 
as was repugnant to the law of Delaware in 
question, and that it, therefore, was not in- 
valid. 

The first determination in State of Penn- 
sylvania V. Wheeling Bridge Co., 13 How. 



MILLER (Case No. 9,585) 

[o4 U. S.] 518, -o'as only the other side of the 
same doctrine. There the court held that 
congress had regulated commerce upon the 
Ohio river in such a way as came in conflict 
with the legislation of Virginia, and that the 
action of congress was paramoimt. 

Oilman v. Philadelphia, 3 Wall. [70 U. S.] 
713, was a suit where the jurisdiction rested 
upon the diversity of citizenship, and where 
a bridge about to be built by authority of a 
law of Pennsylvania was assailed as creat- 
ing an unlawful obstruction to navigation, 
especially injurious to the rights of the plain- 
tiffs as wharf and dock owners. All the 
court agreed in the view, that the power of 
congress was paramount, when exercised. 
The majority, however, held that it had not 
been so exercised as to require the court to 
declare unlawful what was about to be done 
in pursuance of a law of Pennsylvania, and 
the decision was against the plaintiffs. 

In this circuit have occurred the eases of 
Silliman v. Hudson River Bridge Co. [Cases 
Nos. 12,851, 12,852], and 1 Black [6"6 U. S.] 
582, and 2 Wall. [69 U. S.j 403, and of Silli- 
man V. Troy Bridge Co. [Case No. 12,853], 
in each of which the lawfulness of a bridge 
built in pursuance of a law of the state of 
New York was finally sustained. In the 
Hudson River Bridge Co. Case, an injunction 
was granted originally, but, upon final hear- 
ing, the judges of the circuit court differed 
in opinion, and the judges of the supreme 
coiut, likewise, were equally divided upon the 
question of the jurisdiction of the circuit 
court perpetually to restrain the erection of 
the bridge over the Hudson river, authorized 
by a law of the state of New York. The 
case was, therefore, remitted to the circuit 
court, and the bill was, consequently, dismiss- 
ed. Upon appeal from this final decree, the 
supreme court was again equally divided, and 
the judgment, therefore, stood affirmed. In 
the last case, that of the Troy bridge, the 
question whether that bridge would cause a 
material obstruction to the navigation of the 
Hudson, if built in confoi*mity to the law of 
the state of New York, was examined at the 
suit of a citizen of another state, who, as a 
navigator under a coasting license, was inter- 
ested in the question, and it was held that 
si;ch an obstrudtion -would not be created by 
the building of the bridge in the manner au- 
thorized by tlie law of New York. 

It results from the eases considered, that 
the authority of congress is paramount, in 
the regulation of commerce, under the consti- 
tution; and that its determination in respect 
to interference with navigation, by obstruc- 
tions thereto, is conclusive. What it author- 
izes may be justified upon its authority. 
What it forbids is necessarily unlawful. Nor 
is it to be forgotten, that this power of con- 
gress is at all times capable of exercise. If 
it should turn out that the judgment of con- 
gress has been mistaken, and that navigation 
is injuriously affected, it can, by law, re- 
quire the bridge to be altered or removed, and 
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can adapt its regulation of commerce to its 
view of the public interests. 

It remains to consider whether the author- 
ity of the act of congress has been pursued. 
It appears, .from the papers presented on this 
motion, that the required papers were pre- 
sented by the bridge company to the secre- 
tary of war, and that after a careful investi- 
gation, through the corps of engineers and a 
special commission appointed for the pui-pose 
from that body, the secretary of war made 
his decision in writing, under date of June 
19th, 1869, signed with his. hand, and en- 
dorsed upon the report to him of the chief of 
engineers. By that decision he approved the 
plan as so reported, with the single modifica- 
tion, that the height of the centre of the main 
span of the bridge should not be less than 
135 feet in the clear, at mean high water of 
the spring tides, and provided that the struc- 
ture should conform in all other respects 
to the conditions recommended by the com- 
mission. By the same document he directed 
the chief of engineers to furnish the bridge 
company with a copy of the report of the 
commission, and a copy of the report on 
which his endorsement was made, and to 
notify the company that the plan and location 
of the bridge were approved, subject to the 
conditions imposed in that endorsement. On 
the 21st of June, 1869, the chief of engineers 
wrote to the president of the bridge company, 
in pursuance of the orders of the secretary of 
war, as follows: "Sir— I am directed by the 
secretary of war to inform the New York 
Bridge Company that he approves the plan 
and location of the East river bridge, as re- 
ported hj the company to the commission in- 
stituted by orders from the war department, 
provided the bridge conform to the following 
conditions:" These conditions are then speci- 
fied, in accordance with the decision of the 
seeretai-y, but are not necessary to be here 
stated. 

The substance of the requirement of con- 
gress was, that the secretar.v of war should 
approve the plan, and that, upon such ap- 
proval and notice thereof, the company should 
have authority to proceed. It was not, in 
my opinion, necessary that the notice to the 
company should be under the hand of the 
secretai-y himself. It suffices that he, in writ- 
ing under his hand, made the determination, 
and directed the notice to be given, and that 
it was given accordingly. It is not claimed 
that any departure has occurred, in the actual 
construction of the bridge, from the plans 
and conditions imposed by the secretary of 
war, nor that any such departure is intend- 
ed; and, therefore, if I am right in the posi- 
tions before maintained, the plaintiff is not 
entitled to the writ of injunction which he 
asks from this court. 

But, if it should be considered necessary 
that any further assent or approval should 
be given by the state of New York to the 
construction of this bridge in the manner pro- 
posed and sanctioned by the secretary of war. 
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I am of opinion tliat sueli assent has been 
given by the act of tlie legislature of New 
York, passed May 14, 1875 (Laws N. Y. 1875, 
p. 290). Tliis act was passed years after the 
transactions heretofore commented on, and 
after the form and conditions for the con- 
struction of the bridge were settled so far as 
the company and the United States could set- 
tle them, and the work had progressed far 
towards its termination. The act in question 
js entitled, "An act providing that the bridge 
in the course of construction over the East 
xiver, between the cities of New York and 
Brooklyn, by the New York Bridge Compa- 
ny, shall be a public work of the cities of 
New York and Brooklyn, and for the dissolu- 
tion of said company, and the completion and 
management of the said bridge by the said 
■cities." By force of and under its provisions 
it became the law of New York, that tlie 
l)ridge in course of construction over the East 
river should be completed and managed as 
thereinafter provided, for and on behalf of 
the cities of New York and Brooklyn, as a 
consolidated district. The said bridge was 
thereby deelaiedtobea public highway, for th3 
jpurpose of rendering the travel between the 
said cities certain and safe at all times. It 
was further declared, that, from and after 
the dissolution of the company, the said 
bridge "shall be a public work, to be con- 
sti-ucted by the two cities for the accommo- 
dation, convenience and safe travel of the in- 
habitants of the said district;" and that "the 
said bridge, and all its appurtenances, and 
all the property and effects connected there- 
with, shall vest absolutely in the cities of 
New York and Brooklyn." By this legisla- 
tion, the bridge, in its entirety, as then con- 
templated, became a public work, and re- 
ceived the sanction of the state of New York. 
No indictment against the two cities for erect- 
ing or maintaining it, foimded upon the idea 
of its being a nuisance, could have been sup- 
ported in the comts of New York, and, of 
course, the plaintiff could not there have ef- 
fectually asserted what the state itself could 
not have maintained. 

I have not thought it worth while to advert 
to the very Indirect interest of the plaintiff 
in the question involved. He is not a navi- 
gator, nor interested in navigation directly. 
He is a warehouse keeper, and the more ves- 
sels that can come near his warehoxises the 
better are his chances of getting business. 
"Whether an obstruction below him will be 
an injury or a benefit when the Hell Gate 
channel is cleared out, is, at least, problematic- 
al. Nor has It seemed necessary to notice the 
•delay of six years, during which several mil- 
lions have been expended on the bridge, 
while the plaintiff could have proceeded at 
once to present the question for judicial con- 
sideration. 

The motion for an injunction must be de- 
nied. 

[NOTE. In June, ISSO, the case came up for 
final hearing. The bill was dismissed, with 



costs. 10 Fed. 513. The cause was then taken 
by the plaintiff, on appeal, to the supreme court, 
where the decree of the circuit court, dismissing 
the bill, was affirmed. 109 U. S. 385, 3 Sup. 
Ct. 228.] 
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MILLER V. O'BRIEN. 

[9 Blatchf. 270;i 9 N. B. R. 26; 21 Pittsb. 
Leg. J. 82.] 

Circuit Court, S. D. New Yorji, Dec. 30, 1871. 

Baskruptcy — Sale by Shekiff — Notice — Sei- 
zure UNBEK Prior Attachment — Rtguts 
OP Assignee. 

1. A sheriff who, after proceedings in bank- 
ruptcy are commenced, wherein an assignee is 
appointed, levies an execution upon, and sells, 
property which was of the bankrupt, is liable 
to the assignee for the proceeds of such prop' 
erty, although he pays such proceeds to the ex- 
ecution creditor, before receiving actual notice 
of the bankruptcy. 

[Cited in Re Grinnell, Case No. 5,830; Beech- 
er V. Gillespie, Id. 1,224; Conner v. Long, 
104 U. S. 241.] 

2. It makes no difference, that, before the 
proceedings in bankruptcy were instituted, the 
sheriff seized, under an attachment in the suit, 
in which the execution was afterwards issued, 
the property in question, and held it to be lev- 
ied on in case execution should issue, or sold it 
by order of court, and held its proceeds for the 
same purpose. 

3. Ihe operation of the bankruptcy act [of 
1867 (14 Stat. 517)] dissolved the attachment, 
and the title of the assignee vested as of the 
time of the <:ommencement of the proceedings 
in bankruptcy. 

[Cited in Hatfield v. Moller, 4 Fed, 719; 01- 
ney v. Tanner, 10 Fed. 108.] 

[This was an action by Elias N. Miller, as- 
signee in bankruptcy, against James O'Brien, 
sheriff. The case is heard on a demurrer.] 

Aaron P. Whitehead, for plaintiff. 
Edmund Randolph Robinson and Aaron J. 
Vanderpoel, for defendant. 

WOODRUFF, Circuit Judge. Reduced to 
its simplest form, the question raised by the 
demun-er herein is, whether a sheriff, who, 
after the proceedings are commenced in bank- 
ruptcy wherein an assignee is appointed, lev- 
ies an execution upon and sells property 
which was of the bankrupt, is liable to the 
assignee, notwithstanding he pays the pro- 
ceeds of sale to the creditors before he re- 
ceives actual notice of the bankruptcy. 

It is true, that, in the discussion of the sub- 
ject on the part of the defendant, some impor- 
tance was given to the circumstances, that 
the property had been attached by the sheriff 
a few days before the proceedings in bank- 
ruptcy were Instituted, and, that, by order 
of court, the property seized was sold as 
perishable,- and the proceeds were held by the 
sheriff in lieu of the property, to abide the 
event of the suit, and to be levied upon if 
judgment was obtained and execution issued. 
But, It is quite clear, that, as between the 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission,] 
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assignee in bankruptcy and tlie sheriff, these 
eu-cumstances are not material. The statute, 
in the most explicit terms (section 14), de- 
clares the attachment dissolved. In like ex- 
plicit terms, it declares (section 14) that the 
assignment to the assignee shall relate back 
to the commencement of the proceedings in 
bankruptcy, and that the title to all the bank- 
rupt's estate shall vest in the assignee. This 
can only mean, that the title of the assignee 
shall be vested with like legal effect as if the 
assignment had 'been executed at the com- 
mencement of the proceedings. The eale of 
the property as perishable, assuming that it 
was justified by the order of the state court, 
had no effect except to substitute, in the 
hands of the sheriff, the proceeds of Bale in 
the place of the property seized. It gave 
the creditor no greater right, and it in no wise 
enlarged the power or duty of the sheriff. 

When, therefore, by operation of law, the 
attachment was dissolved, the title of the as- 
signee in bankruptcy was perfect, and the 
sheriff was liable to pay over the proceeds 
of the property to him. The sheriff had 
ceased to have any claim or right to withhold 
them. Unless, then, he is protected by the is- 
sue and levy of the execution, and the pay- 
ment of the money to the execution creditors, 
before he was actually notified of the bank- 
mptcy, he is still liable, and the demurrer 
herein must be overruled. 

The question is an important one, but not 
because it involves any conflict between the 
courts of the state and the federal courts. 
The law is the same in both courts. The par- 
amount law having dissolved an attachment, 
although valid and operative when issued, 
the relinquishment of the property to the as- 
signee In whom the property was vested, is 
in no derogation of the authority of the state 
court, but a legal duty recognized in all tri- 
bunals. And so, when an execution was is- 
sued, if the property was no longer liable to 
levy for the satisfaction of the judgment, it 
is no matter of conflict between the one court 
or the other, which of them is called upon to 
recognize or administer the law. The ques- 
tion is important, however, because the con- 
sti'uction and effect of the bankrupt act, con- 
tended for by the plaintiff, may operate very 
harshly upon sheriffs and like ministerial offi- 
cers, and it accords with our sense of justice 
to say, that they ought not to be held liable 
for their acts in the execution of process, 
done in good faith, without actual notice of 
any proceedings in bankruptcy against the 
debtor. But the same may be said of pri- 
vate persons dealing, in good faith, and with- 
out notice, with the debtor, pending the pro- 
ceedings, an example of which was consid- 
ered by Mr. Justice Sharswood in Mays v. 
Manufacturers' Nat. Bank of Philadelphia [64 
Pa. St, 74]. I shall not discuss the question 
at length. I am wholly unable to withdraw 
the question, as it is presented under the 
bankrupt law of the United States, from the 
reasoning and the principles upon which the 



same question was settled in England, under 
the bankrupt law of that countiy. It was 
there settled, after full and repeated discus- 
sion, in several eases, and finally in the house 
of lords. 

By operation of law, the money received by 
the sheriff was the money of the present 
plaintiff, whether the sheriff knew it or not; 
and in that statement lies the whole of the 
plaintiff's case. All the argmnents founded 
in the duty of the sheriff to execute process, 
in the hardship of holding him to take the 
hazard of the title to propei'ty which he 
applies to executions in his hands, and in va- 
rious other considerations, which were urged 
upon me with great ability on the argument, 
are most fully considered in the English cases 
to which I have referred. Balme v. Hutton, 
9 Bing. 471; Garland v. Carlisle, 10 Bing. 
452; Id. (in house of lords) 4 Bing. N, C. 7, 4 
Clark & F. 693; and numerous cases cited 
and commented upon in those eases. On 
principle, those cases seem to me to have 
been correctly decided, while it at the same 
time seems possible to guard against fraud 
in the conduct of the bankrupt and his cred- 
itors pending the proceedings, by some pro- 
vision in the law which shall not necessarily 
operate with such hardship upon innocent 
parties acting in good faith. The demurrer 
must be overruled, with leave to withdraw 
the demurrer and plead, on the usual terms. 
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Case Ho. 9,587. 

MILLER V. The REBECCA. 

[Bee, 151.] i 

District Court, D. South Carolina. 1799. 

Mauitime Lien— Suppi^ies— Advances— Bond 
Taken — Receipt. 

The owner of this vessel pledged her to raise 
money for repairs, wage^ &c. Part of the- 
wages were not proved to have been paid, but 
advances, specified in the bond as necessary- 
were made beyond the amount of the bottomry 
bond. Court retained the suit, and ordered pay- 
ment from sale of the vessel. 

The owner of this vessel [Snow Rebecca] 
being, as the bond itself sets forth, in want 
of money to fit her out, to pay wages in ad- 
vance, and repairs necessary to her going to- 
sea, borrowed three hundred dollars from 
[Stephen] Miller, the master, and duly execut- 
ed this deed under hand and seal. To do 
away its validity, a paper has been produced 
signed by Miller, acknowledging the receipt 
of a bottomry bond for three hundred dollars 
in full for two months Of his own wages in 



1 [Reported by "Son. Thomas Bee. Distric* 
Judse.] 
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advance; and of one montti's wages, also in 
advance, of tlie mate, four seamen, and a 
boy. It is contended that tliis money was 
never paid. But the bond states other pur- 
poses and wants, and it has been proved that 
Miller paid the following sums expressly 
within the letter of the contract. 

For disbursements 5188 00 

Butcher's bill 46 00 

Ship carpenter for repairs 10 18 

His own wages amounted to 66 64 

Total §310 82 

BY TJ±bJ COURT. Admitting, then, that 
the other wages mentioned in the bond are 
still due, yet more has been expended on ac- 
count of this vessel than is secured by the 
deed in question. There has been no fraud 
or collusion, the lien is just and legal, and 
as no other court can do complete justice by 
a proceeding in rem, I am of opinion that 
this suit must be retained and the vessel con- 
sidered as liable for the amount of this bond. 

This case was assimilated to Hopkrnson, 
163; but there, the bond was given to per- 
sons who never advanced a shilling for the 
vessel's use. The consignees of the ship, who 
could not take a bottomry bond payable to 
themselves, procured one to be made to a 
third person, who could not have any legal 
lien, inasmuch as he had incurred no risque. 
On " account of this collusion, that suit was 
dismissed. 



Case mo. 9,588. 

MILLER V. The RESOLUTION. 

[Bee, 404; 1 3 Hopk. Works, 70.] 

Admiralty Court, Pennsylvania. 1781.2 

Treaties— Effect of Alliance with Fra^tce. 

The United States, by their alliance with 

France were not considered as parties in the 

capitulation made by the Marquis De BouillS 

with the inhabitants of Dominica. 

In admiralty. 

Before HOPKINSON, District Judge. 

The ship Resolution, belonging to Brand- 
light and Sons, merchants in Amsterdam, 
sailed from the Texel on the 9th of January, 
1780, bound for the island of St. Eustatius. 
This voyage was interrupted by stress of 
weather, which obliged her to put into Lis- 
bon, where she remained some months to 
refit, but afterwards arrived at St. Eusta- 
tius. From St. Eustatius she sailed for the 
island of Dominica, where she arrived on the 
1st of October, 1780. In March, 1781, she 
sailed from Dominica for Amsterdam, with 
a valuable cargo of sugar and coffee, ship- 
ped by sundry persons, certified to be capit- 
ulants in the island of Dominica; which 
cargo was consigned to Messrs. Brandlight 
and Sons, of Amsterdam, the owners of the 

1 [Reported by Hon. Thomas Bee, District 
Judgte.l 

2 [Affirmed in part and reversed in part, in 2 
Dall. (2 U. S.) 1, 19J 



vessel. Soon after the commencement of her 
voyage from Dominica, she was captured 
by a British armed vessel, and taken as 
prize into Nevis, where Admiral Rodney ex- 
amined her papers, and thereupon dismissed 
her. She again proceeded on her voyage, 
but was afterwards captured by another 
British vessel, from whom she was recap- 
tured by an American privateer; from this 
privateer she was again taken by a British 
ship, and finally retaken from her by Peter 
Miller, the libellant in this cause, and sent 
into the port of Philadelphia. It is not con- 
tended but that in each and every of the 
captures and recaptures, she remained more 
than twenty-four hours in the possession of 
the conqueror. Being thus found in the 
hands of the enemy, and taken from them 
by force of arms, the libellants pray that 
both ship and cargo may be condemned as 
lawful prize and booty of war. 

But it has been contended in behalf of the 
claimants, that it appears in testimony that 
the island of Dominica did on the 7th of 
September, 1778, surrender by capitulation, 
to the Marquis De Bouilie, general of the 
French forces in the Windward Islands; that 
by the terms of this capitulation, all the 
property and estates in Dominica, with their 
produce were secured to the inhabitants, 
and protected from confiscation; particularly 
by the seventeenth article, in these words: 
"The merchants of the island may receive 
vessels to their address from all parts of 
the world (English vessels excepted) without 
their being confiscated; and they may sell 
their merchandize, and may carry on their 
trade, and the port shall be entirely free for 
them for that purpose, paying the custom- 
ary duties paid in the French islands." 
And it is alleged, that this privilege and pro- 
tection was extended to absent persons hav- 
ing property or concerns in the island, by 
virtue of the ninth article of the same capit- 
ulation in these words: "The absent in- 
habitants, and such as are in the service of 
his Britannic majesty, shall be maintained 
in the possession and enjoyment of their es- 
tates, which shall be managed for them by 
their attorneys." That these United States 
being in strict alliance with the court of 
France, are bound by the terms of every 
capitulation, convention, or ti'eaty, which 
the court of France, or any person or per- 
sons under that authority, shall make in 
the course of the war, the war being a com- 
mon cause, and both allies principals in the 
conduct of it:, that it was also in proof, that 
the king of England, by his proclamation, 
dated in December, 1780, extended the ef- 
fects of the capitulation of Dominica, to 
Dutch vessels for four months, notwithstand- 
ing the napture between Great Britain and 
Holland, by the capture of St Eustatius: 
and, that this ship, under the sanction of the 
said capitulation which secured her and her 
cargo from capture by the French or Ameri- 
cans, and under the said proclamation, which 
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protected her from British capture, sailed 
from Dominica, with the property of capitu- 
lants on iDoard; and that the passport of 
Monsieur Du CliaJleau, the French governor 
of Dominica, endorsed on the manifesto of 
the cargo, ought to protect this property 
from being made prize of by the friends and 
allies of France. 

It has been further insisted, that a re- 
captor acquires no other right than what 
the captor had; inferring that as the Brit- 
ish captor could not have procured a con- 
demnation (as appears by the acquittal of 
Admiral Rodnej') neither can an American 
recaptor make this vessel legal prize; that 
the British captain should be considered as 
a pirate, and that the law is, that goods 
taken by pirates, and again retaken from 
them, shall be restored to the former owner; 
that if it should be objected, that most of 
the real consignees of this cargo are not in- 
habitants of Dominica, and therefore not 
within the capitulation; it is answered, that 
article the ninth extends the operation of 
this capitulation to absent inhabitants, even 
such as are in the service of the king of 
Great Britain having property in the island, 
whose business may be transacted by attor- 
neys; and that if the attorney is an inhabi- 
tant, and signed the capitulation, it is the 
same thing in effect as if the principal had 
done it. And lastly, that although no ex- 
press authority can be produced to prove 
directly that allies in war are bound by the 
capitulations, conventions, and treaties of 
each other, reciprocally; yet a striking 
analogy may be found in the case of ran- 
som. That it cannot be denied, but that if 
a French vessel takes a prize and ransoms 
her for a limited time, the ransom bill would 
protect the property from capture and con- 
demnation by the Americans. If, therefore, 
the act of an individual captain of a French 
privateer can screen the property of an ene- 
my from an allj-, much more should the 
solemn capitulation of a French general with 
the whole inhabitants of a captured island 
bind the same ally. 

To this it has been replied: that the ship 
Resolution and her cargo were found in the 
possession of the enemy, who held the same 
by force as their property for more than 
twenty-four hours, which brings the case 
strictly within the ordinance of congress of 
FebruaiT last, which excludes any claims 
of former owners after a possession of twen- 
ty-four hours by the enemy: that we have 
no business to inquire by what right the 
enemy became possessed; it is sufficient for 
■us that we found it there: that the doctrine 
respecting pirates does not apply, because 
the British, as a sovereign nation, has an 
undoubted right to wage war, and to take 
prizes, which pirates have not; that if any 
subject of a sovereign power takes unlaw- 
fully, let him or his prince answer the 
wrong, the captors at war with them be- 
ing altogether blameless, whose right to take 



from an enemy cannot be doubted: that 
it appeal's evidently by the letters and 
otlier exhibits in this cause, that this cai'- 
go is in fact British property, and not the 
property of the inhabitants of Dominica; 
and although consigned to merchants in 
Amsterdam, the net proceeds were to be 
remitted to merchants in London, and other 
parts of the British dominion: that it is ab- 
surd and untrue to suppose that the benefits 
of the capitulation were designed to extend 
to London merchants who had never been 
inhabitants of the Island of Dominica, and 
who are and will remain British subjects, 
aiding, by their wealth and influence, in the 
war against France and her allies: that the 
capitulation included only real inhabitants, 
either present on the island, or absent on 
business at the time, and placed them in 
a state of perfect neutrality with respect to 
the war; a character which can by no 
means be applied to the real consignees of 
this cargo: that if the effects of this capitu- 
lation were to be thus extended, France 
would have obtained a conquest which can 
produce nothing but expense, trouble, and 
loss to her, but will tend to strengthen and 
enrich the enemy; and that it would be, for 
the present, the interest of Great Britain 
to surrender all her "West India islands uii- 
on the same terms. 

It has been further urged by the counsel 
for the libellants, that allies are not mutually 
bound by every ex parte treaty or convention: 
that consent is necessary to include one in 
the engagement made by the other; as for 
instance, in a truce or cessation of hostili- 
ties: that France does not deem herself so 
bound, is evident from her conduct with re- 
spect to Bermuda and the Bahama Islands, 
whose property congress have exempted from 
capture and condemnation by Americans; yet 
their vessels are confiscated in the French 
courts of admiralty: and that this exemption, 
granted by congi-ess to Bermudians, runs 
strictly parallel with the terms gi'anted by 
the French general to the people of Dominica, 
so far as allies in war were to be affected by 
such treaties. That the law respecting ran- 
soms cannot apply to the present case, be- 
cause, if, after our ally has made a capture, 
and discharged the prize on a promised ran- 
som, we should violate the ransom bill, ■oe 
should in fact plunder our friend of his ac- 
tually acquired property; and it is for this 
reason that allies are bound by ransom bills: 
that this case coming precisely within the 
ordinance of congress respecting twenty-four 
hours' possession by the enemy, this court is 
bound to decree according to that ordinance, 
and hath no power to judge how far its oper- 
ation may, or may not, under particular cir- 
cumstances, affect the terms of our alliance 
with France, the ti'ue limits of which are only 
to be ascertained by the sovereignty of the 
states, and are not submitted to the detei*- 
mination of this court. That, as to the pass- 
port subscribed by Monsieur Du Challoau, he 
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did it as a matter of course ia consequeuee 
of the depositions annexed to tbe bills of lad- 
ing, wliicli were taken by the British judge 
of the island, and who might probably be in 
the interest of the parties; or, at least, that 
it was done with the official negligence too 
usual in passing customhouse papers. It was 
further suggested, that the manifest variance 
between the bills of lading, with their deposi- 
tions annexed, and the private letters of ad- 
vice found on board; the direct fraud mani- 
fest in some of those letters, and the myster- 
ious complexion of others, are alone sufficient 
to justify a condemnation of this property; 
double papers and fraudvdent clearances be- 
ing legal cause of confiscation. In short, that 
this whole business appears to be a mercantile 
scheme concerted between British merchants 
and Brandlight and Sons, of Amsterdam, in 
conjunction witli the shippers at Dominica, to 
impose on the French governor, and to de- 
rive an unfair advantage from the liberal 
terms of the capitulation: that, if this proper- 
ty is to be deemed neutral, the true doctrine is, 
if a neutral voluntarily puts his property on 
board an enemy's ship, he does at his own 
risk; but if an enemy unjustly takes neuti-al 
property, and the same is retaken, the remedy 
is against the enemy who did the wrong, and 
not against the" recaptor who only did his 
duty; that it as true, that the passport of Gov- 
enior Du Ohalleau recommends this vessel 
to pass unmolested by the friends of France, 
but does not say she shall not be taken from 
the enemy in case she should fall into their 
hands: that if the inhabitants of Dominica, 
in their present situation, be considered either 
as French or as British' subjects, still the re- 
capture is good; if French, then the prop- 
erty (supposing it to belong to the shippers) 
having been more than twenty-four hours in 
the possession of the enemy, is priae to the 
recaptor by the marine ordinances of France 
and America; if British, it belonged to the 
enemy, and is therefore prize. And lastly, 
that this capitulation should not be construed 
to extend fm'ther than the protection of prop- 
erty upon the island, and within its ports and 
harbours, but cannot reasonably be expected 
to insure safety on the high seas in the midst 
of a raging war. 

This cause, so far as it respects the cargo 
of the ship Resolution, rests principally on 
one question, viz. whether the United States 
by their alliance with France, are, or are not 
to be considered as parties in the capitulation 
made by the Marquis De Bouille with the in- 
habitants of Dominica. No authority has been 
produced, and I believe that none can be, to 
shew that allies are mutually bound in all 
cases. It is manifest, that it is not generally 
so understood; because it is usual in form- 
ing treaties of alliance to insert special claus- 
es specifying those cases, wherein the prom- 
ises -and engagements of the one shall bind 
the other: for it would be a very dangerous 
docti'ine that should bind sovereign powers in 
engagements to which they had neither ex- 
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pressly nor implicitly given consent, or that 
one ally should necessarily become a party 
in the conventions which the generals and 
officers of the other may, under particular 
straits and circumstances, make with the com- 
mon enemy, Tinless the ally be mentioned in. 
the convention, and the terms thereof be- 
afterwards acceded to by him. Thus, in the 
case of Dominica, had Governor Stuart, when 
he surrendered the island to the Marquis De 
BouillS expected that the United States- 
should be bound by the terms of the capitula- 
tion, he would have made this one of the arti- 
cles, and not enti-usted so important a point 
to a speculative question, how far one ally 
may or may not be virtually bound by the 
engagements of the other. This, however, he 
has not done, either because it would imply 
an acknowledgment of the sovereignty of the 
United States, or because he deemed the ob- 
jects of the capitulation to be limited to prop- 
erty within the island. Be this as it may, the 
British could not reasonably complain that 
the French had violated the articles of the 
capitulation, should the Americans take the 
goods of the inhabitants of Dominica found 
upon the high seas, because such an assur- 
ance made no part of the stipulation. "If he 
who can and ought to have explained himself 
clearly and plainly, has not done it, it is the 
worse for him; he cannot be allowed to In- 
troduce subsequent restrictions which he has 
not expressed." Vatt. Law Nat. bk. 2, c. 17, 
§ 174. But whatever doubts there may be of 
the right of Americans to take the property 
of the people of Dominica under the present 
circumstances, there can be none of taking 
British property, wherever found, without 
any danger of impairing the friendship of our 
good ally. And from a scmtiny of the papers 
found on board this vessel, there is strong 
reason to believe that this cargo, however 
artificially covered, is, in fact British prop- 
erty. 

As to the general doctrine respecting allies, 
the case of Bermudas is, I think, strong in 
point. The vessels of that island were by 
congress exempted from capture by Ameri- 
cans, and yet the French made prize of them 
whenever they could; nor was it ever sug- 
gested that they had thereby violated tlie 
faith of the alliance. Had the British ex- 
pected, or France desired, that the United 
States should be parties in the capitulation of 
Dominica, it cannot be doubted, but that this 
would have been made one of the terms of 
that capitulation, or that France would, be- 
fore this, have signified her desire to con- 
gi-ess, and that congress would have instruct- 
ed the 'masters of privateers as to this mat- 
ter. Having made no national agreement to 
spare the property of the people of Dominica, 
when found on the high seas, much less are 
we bound to rescue it from the hands of an 
enemy at our risk and expense, in order to 
restore it, salvage free, to their use. This 
would be to put them on a better footuig than 
our own merchants, whose propeiiy, after 
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twenty-four hours' possession tiy the enemy, 
would he confiscated to the recaptor, whereas 
it is contended that no confiscation whatever 
should pass on the property of the people of 
Dominica. Being- fully satisfied as to this 
general point, it renders a minute display of 
the sti-iking contradictions between the bills 
of lading and letters of advice, and other 
papers found on board thia vessel, the less 
necessary. Many of them are manifestly 
fraudulent; and although the property is care- 
fully wrapped in neutral covers, the net pro- 
ceeds appear to be finally intended for sub- 
jects of Great Britain, residing at London, 
or elsewhere. 

With respect to the king of England's proc- 
lamation, I conceive that it is founded on par- 
tial, not on general grounds. Were it not that 
this, with four or five other Dutch vessels 
were at this time to sail from Dominica, 
freighted wuth the property of British mer- 
chants, it is more than probable that this 
proclamation had never been published. 

I adjudge that the cargo of the ship Resolu- 
tion be condemned as lawful prize to the libel- 
lants; and that the ship Resolution, with her 
tackle, apparel and fm-niture be restored to 
Brandlight and Sons, merchants of Amster- 
dam. 

NOTE. The claimants appealed from this de- 
cree; and, after Ions argument, the judges of 
appeal reversed the decree, so far as the same 
respected the condemnation of the cargo, which 
they fully acquitted, upon the shippers navinf: 
freight to the owners of the ship. [2 Dall. (2 
U. S.) 1.] There was afterwards a rehearing 
of this cause before the court of appeal, on a 
suggestion of new testimony having been found 
amongst some papers taken in a ship (the Er- 
sten) bound from Ostend to Dominica; but the 
court adhered to their judgment; except only as 
to some part of the cargo, which was condemned 
on account of irregularities in the bills of lad- ' 
ing, and letters of advice, respecting those par- ' 
ticular articles. [Jd. 19.] 
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MILLER V. SMITH et al. ' 

[4 Ban. & A. 314; i 16 O. G. 313.] 

Circuit Court, D. Connecticut. May, 1870. 

Patents— Clai5i—Xsfkingement — Pai>lock:s. 

Upon the construction given by the court to 

the second claim of the patent granted to 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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James "W. Lyon, for improvement in padlocks, 
dated April 22d, 1862, and numbered 35,030, 
the defendants held not to have infringed. 

[This was a bill by Nathan G. Miller against 
Friend W. Smith and others for an injunction 
to restrain the alleged infi-ingement of cer- 
tain letters patent] 

Charles E. Mitchell and Benjamin P. Thurs- 
ton, for complainant. 
Rodney Mason, for defendants. 

SHIPMAN, Disti-ict Judge. This is a bill in 
equity, based upon the alleged infringement 
of letters patent [No. 35,030] which were 
granted to James W. Lyon, on April 22d, 1862, 
for an improvement in padlocks. The patent 
was assigned to the plaintiff on March 18th, 
1874. The device, which is alleged to be an 
infringement, is used upon the post-ofiice 
street letter-boxes in various cities of the 
country, and is manufactured by the defend- 
ants under a contract with the United States 
government, and was patented December 23d, 
1873. It was adopted by the post-office de- 
partment after a competitive trial, and is a se- 
cure and successful lock. There is no evi- 
dence that the plaintiff's lock has ever been 
manufactured, and there is satisfactory evi- 
dence that it is an unsafe lock. The patent 
was purchased after the plaintiff knew that 
the defendants had obtained their contract 

The specification of the plaintiff's patent 
states as follows: "The first part of my in- 
vention consists in combining with the shackle 
two separate and independent sets of tumbler- 
catches— one set to lock the heel, and the other 
set to lock the front or staple of the shackle^- 
the two sets being so arranged and so adapted 
to each other, substantially as hereinafter de- 
scribed, that both sets are released from the 
shackle by the direct action of the key lifting 
the several tumblers of each set, in. the usual 
manner of actuating tumblers, by a key, and 
without the employment of other intervening 
mechanism, betn-een the key and either end 
of the shackle, than the tumbler-catches, 
which are each so consti'ucted and so arrang- 
ed and adapted to each other in the combina- 
tion as to perform the function of a catch or 
bolt, a tumbler, and a detector, the whole per- 
forming the office, and affording the security 
of a double series of tumbler catches. The 
second part of my invention" (which is the 
part claimed to have been infringed) "consists 
in providing against the I'elease of the tum- 
bler-catches from the heel of the shackle by 
the action of a key, other than the proper key 
or a duplicate thereof, by the relative ar- 
rangement of the grooves g, in the dogs or 
tumbler catches a, with the pins of fianges b 
on the part d, projecting from the h'bel of the 
shackle, whereby they act in combination 
with each other as guards or detectors against 
attempts to open the lock with a key or other 
instrument which will move the tumblers a to 
a greater or less distance than the proper 
key." The second claim is as follows: "I 
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claim in combination, the grooves s, in tlie 
dogs a, and tlie flanges or pins on the project- 
ing part of the heel of the shackle, substan- 
tially as and for the pm'pose described." 

If the second claim is for a combination of 
gated tumblers, called grooves in the patent, 
"which must be moved to a definite distance 
before the lock can be unlocked, with a 
stump or projection mounted upon the heel of 
a shackle", extending below the point of sus- 
pension of the shackle, on the opposite side of 
the pivot from the nose, these parts behig so 
arranged that the ends of the tumblers near- 
est the stump are in such location, with re- 
spect to the stump on the heel, that the parts 
of the tumblers in which there are no gates 
will directly resist any attempt to open the 
shackle until the tumblers are so moved that 
the gates come directly opposite the stump, 
then the defendants infringe. In other words, 
if the plaintiff's patent is broad enough to in- 
clude any projection upon the heel of a 
shackle, extending downward fielow the pin 
on which the shackle vibrates, and acting in 
combination witli grooved or slotted tumblers, 
so as to enter the slots of the tumblers when 
the tumblers are acted upon by the proper 
key, then it includes the defendants' lock. 

But I think that the second claim of the 
plaintiff's patent is for the particular mechan- 
ism therein specified. Padlocks, locking ei- 
ther with single or double acting tumbla-s or 
levers or slides, and locking either at the heel 
or nose of the shackle, or by means of a 
stump or projection extending from the heel 
engaging with gated tumblers (the term "heel" 
including that portion of the shackle which is 
at all times within the case), are old, and, so 
far as the principle of operation is concerned, 
it is not material to which pai-t of the bolt 
or shackle, within the case, the tumbler is ap- 
plied. In the present state of lock-making an 
inventor can hardly obtain an exclusive right 
to the location of his mechanism upon any 
particular part of the bolt or shackle. 

The invention of the plaintiff's assignor, 
which is mentioned in the second claim, did 
not consist in placing a stump or pin upon an 
extension of the heel of the shackle below the 
point of suspension of the shackle upon its 
pivot, but it consisted in the manner of the 
construction of the flanges or pins upon the 
projection which together answered the pur- 
poses of a stump, and in the manner in which 
it engaged with the tumblers. This invention 
was one of naiTOW limits. His padlock had 
two parallel plates having grooves upon their 
inner and opposed faces or slots, and a projec- 
tion extending below the pivot on the heel of 
the shackle, on which were flanges or pins, 
which, bearing against the ejids of the plates 
or tumblers, prevented the shackle from be- 
ing turned until the tumblers were so turned 
by the key that the flanges or pins were in op- 
position to the grooves or slots, when the 
shackle could be turned, the end of the pro- 
jection passing between the plates, as the 
grooves or slots received the flanges or pins. 



The lock of the defendants, as shown in 
their patent, has a long curved Ii-shaped arm 
extending from the heel of the shackle below 
the point of suspension of the shackle upon its 
pivot. A key, inserted in the key-hole which 
opens in the bottom of the ease, is brought to 
bear upon a set of slotted loosely-pivoted tum- 
blers resting upon each other, raising them 
until their slots come into line with each oth- 
er and directly opposite the end of the arm of 
the shackle which had rested against the 
shoulders of the tumblers, and is then caused 
to enter the slots. There is no infringement. 
Let the bill be dismissed. 



Case Wo. 9,590. 

MILLER v.. SMITH. 

[1 Mason, 437.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1818. 

Sale — Agreembst to Bescind — Redelivery — 
Mitigation of Damages — Representa- 
tions — Qijalitt. 

1. Where a sale is made of goods and they 
are delivered, and an agreement is afterwards 
made to rescind the contract, the contract is 
not completely rescinded until a re-delivery of 
the goods. 

[Cited in Folsom v. Cornell, 150 Mass. 118, 
22 N. B. 705; Blanehard v. Trim, 38 N. Y. 
229; Getty v. Rountree. 2 Pin. 391. 

2. In an action for goods sold, the defendant 
may give in evidence, in mitigation of the dam- 
ages, that the goods were of a quality inferior to 
what they were represented to be at the sale. 

[Cited in Elminger v. Drew, Case No. 4,416; 

Withers v. Greene, 9 How. (50 XJ. S.) 227.] 
[Cited in Harrington v. Stratton. 22 Pick. 512. 

Cited in brief in Hyatt v. Boyle, 5 GUI & J. 

118.] 

Assumpsit for goods sold and delivered. 
Plea, the general issue. At the trial it was 
proved, that the defendant [Caleb Smith] in 
March last purchased of Messrs. Athearn and 
Williams, commission merchants of Boston, 
who were the consignees and agents of the 
plaintiff, 100 kegs of Miller's No. 3 tobacco, 
at eleven and a half cents per pound, at six 
months' credit, amounting in the whole to 
$795.80; under an express representation, 
that the tobacco was as good as ^lessi-s. 
Atheam and Williams had before sold to the 
defendant of aiiller's No. 3 tobacco, and as 
good as the defendant had previously bought 
of a Mr. Reed, The tobacco was delivered ac- 
cordingly; and sometime afterwards the de- 
fendant complained, that the quality of the to- 
bacco was greatly inferior to what it was rep- 
resented to be. Messrs. Athearn and Williams, 
upon this complaint, being satisfied, that the 
tobacco was not as good as they supposed 
it to be. and as they had represented it to be, 
offered to take it back again, which offer was 
accepted by the defendant. But before the 
actual retux-n, Messrs. Atheam and Williams, 
having communicated the facts to the plain- 
tiff [Hugh R. Miller], the latter utterly re- 

1 [Reported by William P. Mason, Esq.] 
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fused to rescind the bargain or receive the to- 
bacco back again, upon the ground that No. 
3 tobacco "was always known to be of the 
most inferior quality, and never sold under a 
warranty. The defendant sent the tobacco 
to Boston, but Messrs. Athearn and Williams, 
under the orders of their principal, refused to 
receive it; and it was then sold at public 
auction by the defendant for the benefit of 
Avhomsoever it might concern, and the nett 
sales amounted to ?403.69. The defendant at 
the trial insisted upon two points. 1st. That 
the original contract of sale was rescinded, 
and therefore the plaintiff was not entitled to 
recover in an action for goods sold and deliv- 
ered. 2dly. That if the sale was a subsist- 
ing contract, still the plaintiff' was not enti- 
tled to recover more than the price, at which 
' the tobacco sold at auction. Tlie plaintiff on 
the other hand insisted, 1st. That the con- 
tract of sale never was rescinded. 2dly. That 
in this action the plaintiff was entitled to re- 
cover the contract price of the tobacco with- 
out any deduction; and, that if the defendant 
was entitled to any allowance for the sup- 
posed misrepresentation, it must be sought in 
a cross action, founded upon the original rep- 
resentation. 

G. Sullivan, for plaintiff. 
Webster & Curtis, for defendant. 

STOKY, Circuit Justice. There is no pre- 
tence in this case, that the representation was 
fraudulent. It was made, as all parties 
agree, innocently, under a misapprehension 
of the state of the tobacco, which had not 
been examined by the consignees. I think, 
that the consignees had authority to make 
the representation, and that the plaintiff is 
bound by it. When the plaintiff sent the to- 
bacco to the consignees for sale, there was an 
implied authority to represent the article to 
be, what it was marked and described to be. 
The representation of the consignees went no 
farther than this, that the tobacco was as 
good as Miller's No. 3 had previously been. 
Now, in point of fact, the tobacco was very 
inferior in quality to what Miller's No. 3 usu- 
ally was. And certainly if that be so, the de- 
fendant has sustained an injury by the mis- 
representation, and he is entitled to a recom- 
pense, however innocently it may have been 
made. 

As to the points of law raised in the case, I 
am clearlj'- of opinion, that the contract was 
not rescinded. There was an agreement to 
rescind, which was never carried into effect, 
but was stopped by the plaintiff's interfer- 
ence; and as the tobacco was never received 
back, the original conti*act remained valid. 
To constitute an actual rescission of the con- 
tract, there should have been a re-delivery of 
the goods. Until that is done, the agreement 
to rescind is in fieri. 

The other point presents no pressing diffi- 
culty. Where goods are sold as of a certain 
quality, and they turn out to be of an inferior 



quality, the defendant may, in an action for 
goods sold and delivered, give the facts in evi- 
dence to reduce the damages; for the plain- 
tiff is entitled to recover no more than the 
real value of his goods. The authorities di- 
rectly support this doctrine; and there is nei- 
ther reason nor justice in straining after 
technical objections to overthrow it Vide 
Crowninshield v, Robinson [Case No. 3,451]. 
The auction sale is not, however, conclusive 
upon the plaintiff, as to the value of the to- 
bacco. The true rule for the jui-y is, to de- 
duct from the original price the real differ- 
ence in value between this and the common 
Miller's No. 3 tobacco; and in making their 
estimate, they will weigh all the evidence, and 
give the plaintiff, what is his just due, mak- 
ing all deductions. 

Verdict for the plaintifif, $596.S5. 
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MILLER V. STEWART. 

[4 Wash. C. G. 26.] i 

Circuit Court, D. New Jersey. April Term, 
1820. 

Priscipai. and Surety — Boxd — Ixteklixeation* 
— CossEXT — Knowledge — Release. 

1. Debt on bond jriven by the defendant and 
others to the plaintiff, as collector of direct taxes 
and internal duties. 

2. A surety cannot at law or in equity be 
bound further than by the very terms of his 
contract, and if the principal and the obligee 
change the terms of it without his consent, the 
surety is discharged. 

[Cited in brief in Field v. Brokaw, 148 111. 
658, 37 N. E. 80. Cited in Himt v. Smith, 
17 Wend. 180: Palrae"- v. Yarrington, 1 
Ohio St 260; Bank of Steubenville v. Carrol, 
5 Ohio, 215. Distinguished in Dunham v. 
Downer, 31 Vt. 259.] 

3. Where an interlineation had been made in 
a bond after its execution, without the knowl- 
edge of the surety, by whicn additional duties 
were to be performed by the collector, the 
surety could not be held responsible for those du- 
ties, stated in the bond before the interlineation; 
and the bond was entirely void. 

[This was an action by Ephraim Miller 
against Thomas Stewart.] 

Before WASHINGTON, Circuit Justice, 
and PENNINGTON, District Judge. 

WASHINGTON, Circuit Justice, This case 
comes before the court upon demurrers to the 
fourth and fifth pleas. The declaration is up- 
on a bond executed by the defendant and 
others to the plaintiff, collector of the direct 
taxes and internal duties for the fifth collec- 
tion distx'ict of New Jersey. The condition re- 
cites, that the plaintiff, collector as aforesaid, 
hath, by virtue of authority vested in him by 



1 [Originally published from the MSS. of Hon. 
Buslirod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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tlie laws of the United States, appointed S. 
C. Ustick (one of tlie obligors) deputy collect- 
or of direct taxes and Internal duties in the 
fifth collection district of New Jersey, for the 
townships of Nottingham, Chesterfield, Mans- 
field, Springfield, New Hanover, Washington, 
Little Egg Harbour, and Burlington, in the 
county of Burlington, and then proceeds, 
"that* if the aforesaid Ustick has discharged, 
and shall continue truly and faithfully to dis- 
charge the duties of said appointment, accord- 
ing to law, and shall faithfully collect and 
pay according to law all moneys assessed up- 
on the said townships, then, &c." This bond 
bears date the 4th of January, 1814, and the 
breach in the declaration is, "that after the 
malting of the bond, to wit, on the 31st of 
December, 1817, the said Ustick, as deputy 
collector aforesaid, collected of internal duties 
and taxes assessed on the several townships 
in the condition aforementioned, the sum of 
?2u95; which said sum, on the day and year 
last mentioned, according to law, and the 
tjondition aforesaid, ought to have been paid 
to the plaintiff, but which is still in ai-rear and 
unpaid, contraiy, &e." 

The fourth plea to this declaration, after 
admitting the appointment of the said Ustick, 
under the hand and seal of the plaintiff, to 
be deputy collector as set forth in the condi- 
tion of the bond, and that the defendant, at 
the request of the said Ustick, did, as one of 
his sureties, execute the said bond, proceeds 
to state that the plaintiff, after the execution 
of the said appointment, so as aforesaid 
made, of the said Ustick, and after the execu- 
tion of the said bohd, viz. on the same day, 
and before the said Ustick had acted under 
the same, did, with the assent of the said 
Ustick, alter the said appointment so as 
aforesaid made, by insertmg or causing to 
be interlined therein, "Willingborough," mak- 
ing it by such interlineation, an appointment 
for the said township of Willingborough, in 
the county of Burlington aforesaid, which in- 
terlineation and change was made without 
the knowledge, privity, or consent of the said 
defendant; and further, that the said Ustick 
did accept to act and account under the said ^ 
appointment so altered, and hath continually 
ever since so acted and accounted as the 
plaintiff's deputy for the said township of 
Willingborough, and the eight townships men- 
tioned in the condition of the said bond, un- 
der the said altered or new appointment, for 
which cause, &c. the defendant is discharged 
from any liability, &c. 

The fifth plea, after .admitting, as in the 
fourth plea, and also that Ustick might, on 
the 31st of December, 1817, have been in ar- 
rears for collections made by him to the 
amount stated in the declaration, proceeds to 
state, that at the time of the appointment so 
as aforesaid made, and until the said 31st of 
December, 1817, it was by law required of 
the said Ustick to transmit to the plaintiff, at 
the expiration of evei-y month after he com- 
menced his collections, a statement of the col- 
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lections by him made during the month, and 
to pay over quarterly the moneys by him col- 
lected, and to complete the collection of all 
sums assigned to him for collection, pay over 
the same, and render his final account to the 
plaintiff, within six months from the time he 
received the collection lists, and in failm'e of 
his so doing, the plaintiff was by law em- 
powered to remove said Ustick from his said 
office, and immediately to sue for and recover 
the arrearages for which he w^as liable. The 
plea then proceeds to state that though Us- 
tick did not, at any time, from the said 4th 
of January, 1814, account and pay over in the 
manner prescribed by law, yet the plaintiff 
did not remove him from his said office, nor 
prosecute him for his defaults, and for the 
arrearages due from him, nor give notice to 
the defendant of such his defaults, but fraud- 
ulently and negligentiy, and in violation of 
his duty, permitted him to continue in office, 
and during all the time to the commencement 
of this suit, the plaintiff did fraudulently and 
unlawfully conceal from the defendant the 
defaults of said Ustick, and his being so in 
arrear. The plea then alleges the insolvency 
of Ustick and the other sureties, and con- 
cludes, by reason of all which, &c. the said 
defendant is discharged. 

The question which arises upon the fom'th 
plea is, whether the alteration made in the 
appoUitment of Ustick, after the execution of 
the bond, and without the knowledge or con- 
sent of the defendant, discharges him from 
his obligation? The ground work of this 
plea is, not tiiat the obligation on which this 
action is brought, ceased to be the deed of the 
defendant, because of the alteration made in 
the appointment of Ustick; but that the con- 
tract of guarantee into which the defendant 
had entered, having been changed by the ob- 
ligee and the principal m the bond without 
his consent, he is, by such change, discharged 
from his obligation for the official conduct of 
the principal. 

No principle of law is better settied at this 
day, than that a surety cannot, either at law 
or in pquity, be bound farther than he is so 
by the very terms of his undei-taking, and 
that if the parties to the original conti-act 
think proper to change the terms of such 
contract without the consent of the surety, 
(which unquestionably they have a right to 
do) the surety is discharged. The reason of 
this rule is obvious. The surety is not bound 
by the contract as it was entered into by him, 
because that contract, being afterwards al- 
tered by the principal parties to it, it is no 
longer the same, but a different contract, for 
the performance of which the surety came un- 
der no obligation. Neither is he bound by 
the contract in its altered form, because he is 
no party to it It cannot be split into parts, 
without the consent of the surety, so as to be 
his contract to a certain extent, and not his 
contract for the residue of it. Neither is it 
of any consequence that the alteration in the 
conti'act is trivial, nor even that it is for the 
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advantage of the surety. For if tlie obligee, 
by .a subsequent agreement with Ms debtor, 
the principal obligor, agree mth him to en- 
large the time stipulated in the bond for pay- 
ment or performance, even for a day, and up- 
on the terms of the principal paying off a 
part of the debt immediately, or giving addi- 
tional security, both of which considerations 
are manifestly advantageous to the surety 
by diminishing his responsibility; still, if 
such agreement receive not the sanction of 
the surety, he is discharged upon the ground 
that the terms of the contract to which he 
was bound, being changed without his con- 
sent, it is a different contract from that which 
he engaged to guaranty, and consequently 
not his contract "Non haec in foedera veni," 
is an answer in the mouth of surety; 
from which the obligee can never exti-ieate 
his case, however innocently, and by what- 
ever kind Intentions to all parties he may 
have been actuated. 

With these piinciples in view, I come to 
their application to the present case; and the 
main inquiry must be into the legal effect of 
the interlineation stated in this plea, and 
acknowledged by the demurrer to have been 
made without the consent of the defendant 
The appointment of Ustick was incoi-porated 
into, and became part of the condition of 
this bond. Ustick is there stated to be a 
deputy collector, duly appointed by the col- 
lector and obligee, for eight townships dis- 
tinctly described; and the defendant undei*- 
took that the said TJstick should faithfully 
discharge the duties of his said appointment 
according to law and should faithfully collect 
and pay, according to law, all moneys assessed 
upon those townships. The contract, then, in 
effect was, that the defendant should guai-an- 
ty the good conduct of an officer, then clothed 
with powers and duties defined and circum- 
scribed within a specified sphere, in which 
he might legitimately act as such officer. 
The principal parties to that contract after- 
wards agreed to enlarge the sphere of action 
of that officer, and to change the appointment 
recited in the condition of the bond, in such 
manner as to constitute him a deputy col- 
lector for nine townships; and this was ef- 
fected by an interlineation in the original ap- 
pointment. It is true that the same indi- 
vidual may be a collector for eight townships, 
and also for an additional township; but is 
he the same officer? 'I think not His official 
designation, his duties and his responsibili- 
ties are different in the two appointments. 
If the plaintiff, before or after the execution 
of this bond, had appointed Ustick his deputy 
for as many other townships as he thought 
proper, the defendant could raise no objec- 
tion on that ground to invalidate his obliga- 
tion, because such appointments formed no 
part of his contract, and Ustick would have 
been not less the officer to which that con- 
tract referred. But when he ceases to be 
the same officer as the condition of the bond 
designated him, by a change of the instru- 



ment of appointment to which that bond re- 
fers, and all that without the consent of the 
surety; how can it be contended that the con- 
tract continues to be the same that it was at 
the time it was entered into ? If Ustick had 
been appointed by a separate instrument a 
deputy collector for the ninth township, it 
must be admitted that he would have held 
two distinct offices; and the collector might 
well have required of him new securities, on 
account of his new office. The only differ- 
ence between this case and the one supposed 
is, that in the former he has but one instni- 
ment and appointment, and in the latter he 
would have two; but this only shows that 
his character is essentially changed by the 
alteration made in the original appointment 

There is another view of this question 
which still remains to be taken. The law of 
the United States requires that the deputy 
collector should be appointed by an instru- 
ment under the hand and seal of the collector, 
and it sufficiently appears by the pleadings 
In this case, that Ustick was so appointed. 
What is the legal effect of the alteration 
made in the original appointment which the 
deputy collector afterwards accepted and act- 
ed under? It amounted, I think, to a surren- 
der of the first appointment, and the making 
and deliveiy of a new deed of appointment 
It is laid down in Co. Litt 232, that if the 
feoffee grant the deed to the feoffor, though 
by parol, such grant is good, and that both 
the deed and propeity belong to the feoffor. 
In the case of Eppes v. Randolph, 2 Call, 103, 
it was decided that a re-acknowledged deed 
is good, and takes effect from the time of the 
re-acknowledgment; that the estate was vest- 
ed in the grantee whilst he held the deed, 
the evidence of his title; but that when he 
surrendered the deed to the grantor, his legal 
estate ceased, and the grantor was at liberty 
to grant the same to him, or to any other per- 
son, and that he might either destroy the 
deed and make a new one, or, by re-deliver- 
ing it, give it force as a new deed from that 
time. A deed once executed and delivered 
cannot be altered by the gi-antor, and yet re- 
tain its validity, except upon the supposition 
of its having been surrendered by the grantee 
to the grantor and of a new deliveiy after 
the alteration has been made. But the sur- 
render and re-delivery of the deed, and more 
especially if the terms of it have been 
changed by consent of the parties to it, con- 
stitutes it to aU intents and purposes a new 
deed. If this be so, it is then most clear 
that the contract of the defendant as surety 
for Ustick, under the appointment recited in 
the condition of his bond, had nothing to oper- 
ate upon, after that appointment was 
changed. 

It has been contended by the plaintiff's 
counsel, that no inconvenience can result to 
the defendant by the change made in the ap- 
pointment of Ustick, because the declaration 
confines the plaintiff's demand to the taxes 
and duties collected by him in the eight town- 
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sliips to Tvliich he was originally appointed. 
Tliis argument is specious and lias the im- 
jposing appearance of a compromise fairly 
offered, to get rid of a legal objection to the 
jplaintiff's demand. But it affords no answer 
to that objection, -which is, that the defend- 
ant's contract has been changed without his 
consent, and that he ceases to be boimd by it. 
If the defendant had become surety for the 
performance, by TJstick, of certain articles 
•of agreement, and those parties had after- 
wards thought proper to strike out some of 
the articles, or to add others; it would be no 
-answer to the defendant's plea that the con- 
tract was not the same of which he had 
guarantied the performance, to say that the 
breaches laid in the declaration were confined 
to the original artides. 

Upon the whole, I am of opinion that the 
fourth plea is a legal bar to the plaintiff's de- 
mand, and that the demurrer must be over- 
ruled. It is unnecessary to give any opinion 
on the fifth plea. 

PENNINGTON, District Judge. I am per- 
fectly satisfied that the justice of this case is 
with the plaintiff; I must therefore require 
some strong authority to induce me to sweep 
his right from under him. There are some 
-contradictory sayings in the books respect- 
ing the effect of alterations in deeds; Obut 
the best authorities lay it down, that an al- 
teration in a deed by the consent of the par- 
ties does not destroy it, even if the altera- 
tion is in a material part.) 4 Com. Dig. 169, 
tit "Fact," and Woolley v. Constant, 4 Johns. 
,54. Mr. Justice Thompson, in delivering his 
opinion in this last case, cites a case from 
Jloore, K. B. 547, to this effect, viz. a bond 
was given containing a recital of a former 
iDond or recognizance, against which the one 
in question was taken by way of indemnity. 
Tte former bond was recited with a blank 
for the Christian name and addition of the 
obligee, and this blank was afterwards filled 
up. In a suit on the bond of indemnity this 
matter was specially pleaded, and the plain- 
tiff replied that the blank was filled up by 
the assent of the obligor, and on demurrer 
judgment was given for the plaintiff. This, 
.and the ease of WooUey v. Constant, in point 
of principle, are the same as the case under 
consideration. The instrument appointing 
TJstick a deputy, is not void by the alteration. 
As to its having been surrendered and re-de- 
livered, as suggested by pne of the counsel 
for the defendant, it appears to me not to be 
founded in fact; the plea does not say so, 
and I cannot think myself called upon to pre- 
sume it. If the alteration affected the rights 
•of the defendant, or increased his responsibil- 
ity, it would alter the case; but his liability 
is not increased; he stands in the precise 
situation as if no alteration had been made; 
and it appears to me that he comes with an 
ill grace, to lay hold of an indulgence given 
to his friend, as the means of shaking off a 
^solemn responsibility which he had volun- 
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tarily put himself under to benefit him. If 
sureties are favoured, they are not discharged 
from their legal obligations. I confess that 
it gives me pain, to differ in opinion with the 
learned judge presiding in this court; but 
I am bound to deliver such an opinion as my 
conscience and judgment point out to me. I 
must therefore say that I am of opinion that 
the plaintiff is entitied to judgment 

Judge PENNINGTON having dissented, 
and the court being divided in opinion, the 
case was adjourned to the supreme court. 

The certificate of the supreme court was in 
favour of the defendant. 9 "Wheat [22 U. S.] 
680. 

[The opinion of Circuit Justice Washmfrton 
was sustained by the supreme court Mr. Jus- 
tice Johnson arid Mr. Justice Todd dissenting.] 
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MILLER V. SULLIVAN. 

[4 DiU. 340; 5 Reporter, 328; 5 Cent Law J. 
460; 26 Pittsb. Leg. J, 16.] i 

Circuit Court D. Nebraska. Nov., 1877. 

Guardian axd Ward— Nebuaska— Special Stat- 
ute OF Limitations— Guardian's Sales. 

1. The legislation of the state of Nebraska, 
as respects sales of real estate by guardians, 
considered, and the principles of Grignon's Les- 
see V. Astor, 2 How. [43 U. S.] 319, adopted and 
applied. 

2. The special five years statute of limitations 
for the protection of the rights of a purchaser 
of land at a guardian's sale, is available to the 
holder of the titie thus acquired, even though the 
sale by the guardian might not be good if it had 
been attacked within the five years. 

[Cited in Seward v. Didier, 16 Neb. 64, 20 N. 
W. 12.] 

There is no controversy over the chain of 
titie of, the plaintiff [Mary F. Miller], it being 
from the United States to Touisant Kensel- 
lur— a half-breed Indian— from him to Wil- 
liam Miller, and from Miller to the plaintiff. 
The titie of the defendant [Julia Sullivan] is 
one acquired by virtue of proceedings had in 
the probate court of Richardson county, 
Nebraska, upon application of the guardian 
of the patentee, who was a minor. The 
material questions in the case relate to the 
validity of the guardian's sale of the land, 
and the effect of the five years statute of 
limitations in respect of such sales. The 
records of the probate court, at and before 
the time when the sale was made by the 
guardian, were loosely and imperfectiy kept. 
The then probate judge testifies that the 
county furnished him no record books, and 
he kept the appointments, orders, and pro- 
ceedings in his court on sheets, put away in 
envelopes. The original appointment of the 
guardian, and that he took the oath required 
by law, appear on the files of the probate 
court, and by recitals in the license of Febm- 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission. 2G 
Pittsb. Leg. J. 16, contains only a partial report.] 
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ary 10th, 1862. The bond required of a 
guardian on his appointment, was given and 
approved, and is still extant, and is substan- 
tially in the form required by law. The pe- 
tition of the guardian, in 1864, to sell the 
land now in controversy, duly sworn to, and 
containing all the essential requirements of 
the statute, is still on the files of the probate 
court A bond of the guardian, not dated, 
and not appearing to be approved, reciting 
the license to sell, is also on the files of that 
court. No report of sale, under the petition 
and license of 1864, is on file in the probate 
court. The then probate judge testified that 
the bond was approved; that the sale by the 
guardian was reported to and approved by 
him, and that the land sold for its full value. 
The guardian's deed, dated .Tanuai*y 10th, 
1865, recites a sale of the land in controversy, 
September 5th, 1864, after notice in a public 
newspaper. The guardian was the father 
of the ward. No notice of the application of 
the guardian for license to sell was served 
upon the father, he being the guardian and 
next of kin, or on the minor, nor upon any 
other pereon; but the aunts of the minor, 
who seem to have been supposed to be his 
next of liin, or part of his next of kin, were 
of age, and authorized an attorney to appear 
for them, and he did so appear in the pro- 
bate court, and "waived notice to bring in 
the next of kin." The statute then in force 
on the subject of guardian sales (section 7), 
required "that, upon the presentation of this 
petition (to sell), the court shall thereupon 
make an order, directing the next of kin of 
the ward, and all persons interested in the 
estate, to appear," etc. Section 8 provided: 
"A copy of such order shall be personally 
served on the next of kin of such ward, and 
all persons interested in the estate. * * *" 
In section 42 of the succeeding chapter, the 
legislature uses this language: "All those 
who are next of kin, and heii*s, apparent or 
presumptive, of the ward, shall be consid- 
ered as interested in the estate." "When per- 
sonal notice of the time and place is re- 
quired to be given, they (the next of kin and 
hell's apparent) shall be notified as persons 
interested, according to the provisions re- 
specting similar sales by executors and ad- 
ministrators, which provisions are that it 
must be personally, by publication, or as- 
sented to in writing, by "all persons inter- 
ested in the estate." Section 23 of the 
guardian's act under consideration, provides 
that the sale shall not be avoided on account 
of irregularity in the proceedings: provided, 
it shall appear (1) that a guardian was li- 
censed to make the sale by a probate judge 
of competent jurisdiction; (2) that he gave 
bond; (3) that he took the oath; (4) that he 
gave notice of the time and place of sale, as 
prescribed by law; (5) that the premises were 
sold, accordingly, at public auction, and are 
held by one who purchased in good faith. 
The statute of Nebraska also provides: "No 
action for the recovery of any real estate 



sold by a guardian * * * shall be main- 
tained by the ward, or by any person claim- 
ing under him, unless it be commenced with- 
in five years after the tei-mination of the 
guardianship, excepting," etc. Tenitorial 
Laws Neb. 1861, p. 68, § 22; Gen. St. Neb. p. 
287, § 63. The land in question was pur- 
chased at the guardian's sale in good faith, 
and the defendant and those under whom 
he claims have been in actual possession of 
it ever since. It was unimproved when sold 
by the guardian, and has been improved by 
the purchaser from the guardian. This suit 
was not brought within five years after the 
minor attained his majority, which, of 
course, terminated his guardianship. A jury 
was waived, and the cause was submitted to 
the court upon evidence which showed the 
foregoing facts. 

Mr. Ambrose, for plaintiff. 
Mr. Manderson and Mr. Martin, for de- 
fendant. 

Before DILLON, Circuit Judge, and 
DUNDY, District Judge. 

DILLON, Circuit Judge. This case pre- 
sents questions of great importance. I have 
considered them deliberately, but shall dis- 
pose of them briefly. 

The statute of Nebraska did not require 
notice of the application of the guardian for 
license to sell to be sei-ved upon the minor 
or ward, but only "on the next of kin, and 
all persons interested in the estate." 

If we consider as proved the facts testified 
to by the probate judge in connection with 
what is shown by the records of the probate 
court, the most serious defect alleged to ex- 
ist in the sale arises out of the want of 
sei-vice of notice upon the next of kin and 
others interested in the estate. The guard- 
ian was duly appointed, took the required 
oath, gave bond, filed a petition to sell; the 
aunts of the minor authorized an attorney 
to appear for them and waive notice, which 
he did; a license to sell was granted, a bond 
was given and approved, and a sale was 
made in good faith and confirmed, and a 
guardian's deed executed and possession 
taken imder the sale, and maintained ever 
since. 

Guided by the views of the supreme court 
of the United States, I doubt very much 
whether, under the Nebraska statute, the ap- 
plication of a guardian for a license to sell 
should be regarded as an adversai-y proceed- 
ing as against the "next of kin and all per- 
sons interested in the estate" of the ward. 
Grignon's Lessee v. Astor, 2 How. [43 U. S.] 
319; Thompson v. Tolmie, 2 Pet. [27 U. S.] 
157; Cooper v. Reynolds, 10 Wall. [77 U. S.] 
303; Good v. Norley, 28 Iowa, 188, and cases 
cited on page 208. -The supreme court of 
Nebraska has never held otherwise upon this 
statute. But whatever may be the true view 
on this point, I am of the opinion that the 
five years limitation provided by the statute 
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cf Nebraska, in respect of sales by guardians, 
will protect tbe sale in question. The sale 
was made by a guardian duly appointed, and 
who duly qualified; a petition for a sale was 
presented and granted; a bond was given; 
tiie sale was made at public auction after 
tlie prescribed notice bad been publisbed. 
If the father was the next of Mn, he of 
course had notice, being the guai-diau, and 
the aunts of the minor authorized an attor- 
ney to appear for them, and he did so ap- 
pear and waive notice. Possession was 
tal^en under the sale, and more than five 
years elapsed after the minor attained his 
majority before this suit was brought. I 
am of opinion that the five years limitation 
statute applies to such a sale and protects 
the purchaser. 

Such a purchaser can avail himself of the 
bar afforded by. the statute, without show- 
ing a sale which would have been valid if it 
had been attacked within the five years. 
Holmes V. Beal, 9 Gush. 223; Norton v. Nor- 
ton, 5 Gush. 524; Arnold v. Sabin, 1 Gush. 
525; Wilkinson v. Leland, 2 Pet. [27 U. S.] 
627; Howard v. Moore, 2 Mich. 226; Coon v. 
Fry, 6 Slich. 506; Pursley v. Hayes, 22 Iowa, 
35; Good V. Norley, 28 Iowa, 188; Boyles v. 
Boyles, 37 Iowa, 592; Dolton v. Nelson [Case 
No. 3,976]. 

I stand by my opinion in Good v. Norley, 
28 Iowa, 188, 206. The case might be dif- 
ferent—I do not say it would be— if no pos- 
session had been taken and maintained un- 
der the purchase for more than five years 
after the termination of the guardianship. 
It might be different if one had assumed to 
make a sale as guardian, who had never 
been appointed guardian or licensed to make 
the sale. But we need not consider such 
supposed eases. 

Upon the actual case before us, we think 
the statutory bar is effectual, and that the 
defendant is entitled to judgment. This is 
a wise statute, doubly wise in a new coun- 
try, for reasons which fully appear in this 
case. It would be robbed of its virtue if it 
was confined to eases where the sale was 
valid, for such sales do not need the protec- 
tion of such a statute. "They that are whole 
need no physician." Judgment for the de- 
fendant. 
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MILLER V. WASHINGTON. 

[2 Hayw. & H. 241.] i 

Circuit Court, District of Columbia. March 16, 
1857. 

CoNSTKucTios OF City Charter— Definition of 

"Occuu," " Happen "—Apfoistmest doking 

Recess of Boari> of Albermen. 

1. There is no difference in the meaning of the 
word "occur" in the charter of the city of Wash- 
ington and the word "happen" in the consbtubon 
of the United States. 

2. The clause in the charter of the city of 
Washington, referring to the nominations to be 
made by the mayor, and confirmed by the hoard 
of aldermen, was modeled after the constitution 
of the United States, and was intended to ac- 
complish the same object. 

3. A party rejected by the board of aldermen, 
on the mayor's nomination, cannot be reappoint- 
ed by the mavor in the recess of the same board, 
to the same 'office from which he was rejected 
by the board. 

This was an action of debt [by Aaron W. 
Miller against the mayor, etc., of Washing- 
ton] on the following bill: 

"Corporation of Washington. To A. W. 
Miller, M. D., Dr. For 5 months service as 
physician to Washington City Asylum and 
Small-Pox Hospital, from July 1st to Novem- 
ber 30th, inclusive, at ?50.00 per month. 
?250. 

"Washington City. Dec. 15, 1856." 

The plaintiff is one of the officers appointed 
by the present mayor (M. B. Magruder) after 
rejection by the board of aldermen, and now 
claims compensation for his services as phy- 
sician to the alms house, at the rate fixed by 
law, during the period he has rendered such 
sei"vices, under temporary appointment by 
the mayor, "to expire at the end of the next 
ensuing session of the board of aldei-men." 
(The corporation- attorney, Mr. Carlisle, hav- 
ing given an opinion to the board of alder- 
men, afltoning the power of the mayor to re- 
appoint temporarily under such circum- 
stances.) 

W. H. Davidge, for plaintiff. 

X M. Carlisle, for the corporation. 

DUNLOP, Chief Judge. By the case agreed 
it appears that the plaintiff was duly appoint- 
ed physician of the city asylum and hospital 
by the mayor of Washington, which appoint- 
ment was so made to fill a vacancy occurring 
in the recess of the board of aldermen; that 
the plaintiff qualified according to law, and 
discharged the duties legally appertaining to 
that office; that at the ensuing session of the 

1 [Reported by John A. Hayward, Esq., and 
Geo. C. Hazelton, Esq.] 
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board of aldermen, the plaintiff was nominut- 
ed by the mayor to the board of aldermen for 
said office, to which nomination the board re- 
fused to consent, by which I imderstand, and 
it is admitted in the argument of the case 
agreed, he was rejected by the board of alder- 
men; that from time to time after the ad- 
journment of said board sine die, and to the 
day of meeting regularly fixed by law, the 
plaintiff has been reappointed and has from 
time to time duly qualified, and at each 
meeting of the board (that is to say, separate 
and distinct sessions as fixed by law) has 
been nominated, but said nomination' has not 
been consented to, (that is to say, has been 
rejected by the board of aldermen;) and 
there is due the plaintiff, who has faithfully 
discharged the duties of said office, the 
amount claimed in the account filed, if the 
mayor had the right from time to time to so 
appoint as aforesaid. It is further agreed, 
that any ordinance of the corporation touch- 
ing the subject-matter of this suit shall be 
considered as making a part of the case 
agreed, and may be read in evidence at the 
hearing. The charter of 1820, which rules 
this case, (the charter of 1848 making certain 
officers elective by the people, not apply- 
ing to this officer) in its second section says: 
"He (the mayor) shall nominate, and with the 
consent of the board of aldermen, appoint to 
all offices under the corporation (except com- 
missioners of election) and may remove any 
such officer from office at his will and pleas- 
ure. He shall appoint persons to fill up all 
vacancies, which may occur during the re- 
cess of the board of aldermen, to hold such 
appointment until the end of their ensuing 
session." And in the fourth section of the 
same charter of 1820: "And each board shall 
meet at the coimcil chamber on the second 
Monday of June next, for the dispatch of 
business, at 10 o'clock in the morning, and at 
the same hour on the second Monday of June 
in every year thereafter, and at such other 
time as the two boards may by law direct." 
The two boards, therefore, by their own ordi- 
nance, were, under this charter enabled, be- 
sides the annual session, to appoint and fix as 
many other sessions as they saw fit, and as 
the public interests required, and they ex- 
ercised this power in the passage of the ordi- 
nance of the 3d of June, 1853 (see section 4). 
This 4th section makes in addition to the 
2d Monday of June, each and every Monday 
from the 4th Monday in June to the last Mon- 
day in May, inclusive, the beginning of a 
distinct stated session. That is, therefore, a 
recess, in the meaning of the charter of 1820, 
between the stated sessions from Monday to 
Monday, whenever the board adjom-ns sine 
die, leaving the time of its reassembling to 
be as prescribed by ordinance. 

The counsel for the plaintiff claim that the 
acts of the mayor, set forth in the case 
agreed, in continuing to reappoint the plain- 
tiff to the office he now fills, after repeated 
rejections by the board of aldermen, are law- 



ful exercises of power by the mayor under 
the city charter, and that the plaintiff is en- 
titled to the salary appertaining to the office 
by law; that a vacancy having occurred in 
the recess of the board of aldermen, the first 
appointment was covered by the authority in 
the charter; that this first appointment, and 
the commission issued to the plaintiff, confer- 
red on him the office to the end of the then 
next ensuing session of the board of alder- 
men; that his nomination by the mayor and 
rejection by the board of aldermen at that 
session did not terminate his office, but that 
it continued till the end of said session, and 
that when the board adjourned without day 
for that session a new vacancy occun'ed, 
which the mayor had authority to fill, and 
so on, session after session, under like cir- 
cumstances, during the pleasure of the may- 
or. It is plain, if this is the true construc- 
tion of the city charter, there is no check in 
the board of aldermen on the mayor's power 
of appointment to office. They hold their con- 
trol by sufferance only, and at the mayor's 
will. It is said the enactment in the city 
charter herein cited is in substance the same 
with the provision in the constitution of the 
United States, on the same subject of appoint- 
ments to office, and that several attorney 
generals of the United States have asserted 
doctrines, in construing the federal constitu- 
tion, in harmony with the pretensions of the 
plaintiff in this case. Const. U. S. art. 2, 
sec. 2. The only difleren'ce in the two provi- 
sions, as to filling vacancies, is that in the 
city charter the power is to fill vacancies 
which may "occur" in the recess, and in the 
constitution of the United States, to fill the 
vacancies which may "happen" in the recess. 
In both the appointments are to continue till 
the end of the next session. There may be a 
difference iif the meaning of the words "occur" 
and "happen," but I shall indulge in no ver- 
bal criticism, but treat the two provisions as 
in substance the same. I do not doubt that 
the city charter in this particular was model- 
led after the constitution of the United States, 
and was intended to accomplish, as to office, 
the same objects. Upon a careful examina- 
tion of the opinions of tlie attorney generals, 
Mr. Wirt, Sir. Taney, Mr. Legare and Mr. 
Mason, it will be found they do not warrant 
the pretentions of the plaintiff. The case be- 
fore Mr. Wirt, October 22d, 1823, was this: 
General Swartwout's commission as navy 
agent at New York, expired during the ses- 
sion of the senate. The president's nomina- 
tion of another person at the same session of 
the senate, to fill that vacancy was not acted 
upon, and the senate adjourned, leaving the 
office vacant. The question* before him was 
the power of the president under such circum- 
stances to fill it. 

Mr. Wirt says: 1 Op.Atty.<Jen.631: "Had 
the vacancy first occurred during the recess 
of the senate, no doubt would have arisen as 
to the president's power to fill it. The doubt 
arises from the circumstance of its having 
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first occurred during the session of the sen- j 
ate. But the expression used by the con- 
stitution is 'happen;' all vacancies that may- 
happen during the recess of the senate. The 
most natural sense of this term is 'to chance, 
to fall out, to make place by accident.' But the 
expression seems not perfectly clear. It may 
mean 'happen to take place;' that is, *to orig- 
inate' under which sense the president woidd 
not have the power to fill the vacancy. It 
may mean, also, without violence to the 
sense, ^happen to exist;' under which sense 
the president would have the right to fill it 
by his temporary commission. Which of 
these two senses is to he preferred ? The first 
seems to me most accordant with the letter 
of the constitution; the second, most accord- 
ant with its reason and spirit." He adopts 
the latter as most consistent with the spirit 
of the constitution, and resulting from the 
necessity of keeping the offices of the govern- 
ment filled. Again he says (page 632) : "Put 
the case of a vacancy occurring in an office 
held in a distant part of the country on the 
last day of the senate's session; before the 
vacancy is made known to the president the 
senate rises. The office may be an important 
one; the vacancy may paralyze a whole line 
of action in some essential bran-ch of our in- 
ternal police; the public interests may im- 
periously demand that it shall be immediate- 
ly filled; but the vacancy may happen to oc- 
cur during the session of the senate, and if 
the president's power is to be limited to such 
vacancies only, as in the case put, must con- 
tinue, however ruinous the consequences may 
be to the public. Cases of this character 
might be easily multiplied; and it would 
seem to me highly desirable to avoid a con- 
stniction which would produce effects so ex- 
tensively pernicious, if it can be done with a 
just respect to the language of the constitu- 
tion. Now, if we interpret the word 'happen' 
as being merely equivalent to 'happen to ex- 
ist' (as I think we may legitimately do) then 
all vacancies which, from any casualty, hap- 
pen to exist at a time when the senate can- 
not be consulted as to filling them, may be 
temporarily filled by the president; and the 
whole purpose of the constitution is complete- 
ly accomplished. The casualty which has 
prevented the co-operation of the senate may 
be such as in the case hypothetically stated 
above. It may arise from various other 
causes; the falling of the building in which 
they hold their sessions; a sudden and de- 
structive pestilence disabling or destroying a 
quorum of that body; such an invasion of 
the enemy as renders their reassembling else- 
where impracticable or inexpedient; and a 
thousand other causes which cannot be fore- 
seen. It may arise, too, from their rejecting 
a nomination by the president in the last hour 
of their session, and inadvertently rising be- 
fore a renomination can be made. 2jq all 
these cases there is no guilt, either on the 
part of the senate or the president; but, by 
some casualty, the vacancy happens to con- 
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tinue and to exist in the recess; and the pub- 
lic good, nay even the safety of the nation, 
may require it to be filled." 

Mr. Wirt affirmed the power of the presi- 
dent to fill the vacancy in the recess of the 
senate. The facts in' Gwinn's Case, 2 Op. 
Atty. Gen. 525. July 19, 1832, are thus stated 
by him: "After the adjournment of congress, 
on the 3rd of March, 1831, and before their 
meeting in December of the same year, a va- 
cancy occurred in the above named office of 
register, and Sam'l Gwinn was appointed to 
fill it. During the late session* of congress 
he was regularly nominated to the senate, and 
rejected by them. The president having aft- 
erwards received strong testimonials in his 
favor from the state of Mississippi, and being 
requested by one of the senators from that 
state to renominate him, his name was again 
sent to the senate, with the additional recom- 
mendations which had been forwarded to the 
president The second nomination was made 
on the 11th of Jime, last It was considered 
on the 10th of July, and laid on the table. 
And on the 16th of July, the last day of the 
session, the following resolution was moved 
and considered: 'Resolved, that the president 
of the United States be informed that it is 
not the intention of the senate to take any 
proceeding on the renomination of Sam'l 
Gwinn, to be register of the land office at 
Mount Salus, in Mississippi, during the pres- 
ent session.' This resolution was ordered to 
lie on the table; and the senate adjourned 
without taking any fm'ther order in the mat- 
ter. In this state of things, can the presi- 
dent, during the recess, appoint Mr. Gwinn, 
or any one else to the office before mention- 
ed?" 

Mr. Taney adopted Mr. Wirt's interpreta- 
tion of the constitution as to vacancies hap- 
pening to exist in the recess, and decided that 
the president could fill the vacancy. In the 
course of his opinion he says (page 528): "It 
was intended to provide for those vacancies 
which might arise from accident, and the con- 
tingencies to which human affairs must al- 
ways be liable. And if it falls out that, from 
death, inadvertence, or mistake, an office re- 
quu-ed by law to be filled is, in the recess, 
found to be vacant, then a vacancy has hap- 
pened during tiie recess, and the president 
may fill it. This appears to be the common 
sense and natural import of the words used. 
They mean the same thing as if the constitu- 
tion had said, If there happen to be any va- 
cancies during the recess.' The framers of 
the constitution had provided for filling the 
offices, with the concurrence of the senate; 
but, foreseeing that, fi'om the various cas- 
ualties to which human concerns are exposed, 
vacancies would be found during the recess, 
they give power to fill them, until an oppor- 
tunity can be afforded of bringing the ap- 
pointments before the senate; and they use 
words which denote the character of the va- 
cancies which they foresee may occur, and 
for which they are providing. He may ffil 



MILLER (Case No. 9,693a) 



[17 Fed. Cas. page 360] 



up vacancies wliieh 'happen' during the re- 
cess. But vacancies are not designedly to 
be kept open by the president until the re- 
cess, for the purpose of avoiding the control 
of the senate. And the word 'happen' is used 
to describe the class and kind of vacancies, 
and not the particular time at which they 
took place. I might suggest another ease, 
showing that the restricted construction con- 
tended for, cannot be the one contemplated by 
the framers of the constitution. Suppose a 
nomination made to a vacant office, and con- 
firmed by the senate; the office is not filled 
until the person appointed accepts. Suppose 
he refuses to accept, and his refusal is not 
known until after the adjournment; in such 
a case, the original vacancy would remain 
unfilled; and as it took place during the ses- 
sion, and not after the adjournment, the pres- 
ident could not fill it. It cannot be imagined 
that such cases were intended to be excepted 
out of the power granted to him. It has been 
said that this power, if possessed by the pres- 
ident, may be so used as to defeat the inten- 
tion of the constitution, and exclude the sen- 
ate from all share in appointments. The an- 
swer to such an objection appears to be a 
plain one. If the president willfully abuses 
a power given to him, the constitution has a 
remedy. In this case the senate have had 
a full opportunity of acting, but have not act- 
ed, and have held the nomination under ad- 
visement, and left it to fall vacant as soon 
as they adjourned. They must be supposed 
to have had sufficient reasons for keeping the 
nomination in their power, and suspending 
their action upon it. The president could not 
nominate another pei-son for the same office 
until this was disposed of, and was either 
withdrawn by him or finally acted on by the 
senate. And as the senate have had an op- 
portunity of acting, but have determined to 
suspend theur decision, I cannot see how an 
appointment now made by the president can 
be supposed to interfere with the rights of 
the senate. There is nothing in the case that 
can be construed into a desire to avoid their 
constitutional control." Can it be truly said 
in this case, after the repeated rejections and 
re-appointments of the same individual by the 
mayor of Washington, there was no desire 
to interfere with the rights of the aldermen, 
or to avoid the control secured to them in the 
city charter? 

The case before Jlr. Legare, Oct. 22, 1811, 
as assumed by him was (3 Op. Atty. Gen. 
674): "A vacancy having occun-ed during a 
recess, the president had filled it up by a tem- 
poi-ary appointment under the clause of the 
constitution in question; tlien after the meet- 
ing of the senate he made another appoint- 
ment, which was not acted on by the senate; 
and so, the office being now vacant, the ques- 
tion is, has the president power to fill it up 
again by granting a commission which shall 
expire at the end of the next session of the 
senate." And Mr. Legare held the president 
could fill it again. "I say it has 'happened,' \ 



for if any stress is laid on the peculiar use of 
the word as implying something fortuitous 
and unexpected, the presumption must be 
that the omission to confiim tlie nomination 
was a mere oversight." And again (page 
675): "But if it has taken no order upon the 
president's nommation; if it h,'is left a chasm 
quo ad hoc in the power or executing the law, 
and that, too, contraiy to the commands of 
the law itself, the respect which the law ac- 
knowledges and challenges from that august 
body would require us to presume that the 
omission was a mere accidental one. The 
people, however, were wisely jealous of this 
great power of appomting the agents of the 
executive department, and chose to restrain 
its discretion by requiring it in all cases to 
nominate, but only in case it had the concur- 
rence of the senate to appoint. But as it 
might be easily foreseen that to allow the ex- 
ecution of the law to depend altogether upon 
the discussions or movements of a deliberate 
assembly would bring with it all the evils of 
a plui-al executive, and lead to pei-petual in- 
terruptions of the whole course of public af- 
fairs, and even to most dangerous interregna 
in the executive powers essential to the or- 
der and defence of society, the convention 
very wisely provided against the possibility 
of such evils, by enabling and requiring the 
president to keep full every office of the gov- 
ernment during a recess of the senate, when 
his advisers could not be consulted; not only 
so, but, making allowance for the tardiness 
and amcertainties inseparable from debates 
and proceedings of all deliberate bodies, they 
extended this indispensable authority to the 
last moment of the session. My opinion is, 
that the same oven-uling necessity which ap- 
plied to the original vacancy applies to the 
second one, created by an omission of the 
senate to act on a nomination. That body 
has only a negative and secondary agency in 
appointment to office. It has no share of the 
executive power, properly so called, that is, 
active, discretionary executive power; it sim- 
ply controls the head of that department in 
the choice of its agents." 

Attorney Gena-al Mason's opinion of the 
13th of August, 1846, was founded upon the 
following case (4 Op. Atty Gen. 523) : "Dur- 
ing the year 1845, in the recess of congress, 
this (the office of postmaster, at Buffalo, New 
York) office being vacant, an appointment was 
made, and a commission granted, to expire 
at the end of the session of the senate next 
ensuing. During the late session of the sen- 
ate, a person was nominated for permanent 
appointment according to law. The senate 
rejected the nomination on Saturday, the 8th 
of August, instant. On the 10th another nom- 
ination was made, on which the senate made 
no decision. The executive appointment made 
during the recess expired at the end of the 
session, and the question is, can any appoint- 
ment be now made to supply the vacancy?" 
In the course of his opinion Mr. Mason says 
(page 525) : "In the case of Amos Binney, as 
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in Swartwout's, the commission expired dm-- j 
Ing tbe session of tlie senate; the nomina- 
tions Tvere not acted npon, and after the ad- 
joui-nment of the senate President Adams 
filled the vacancy by an executive appoint- 
ment. From the commencement of the gov- 
m-nment it is believed that a power has been 
exercised, which would appear to be incon- 
sistent with a construction of the section of 
the constitution which would confine the 
meaning of the word 'happen,' to the time at 
which the office is in fact vacated. In cases 
where an officer dies during the session of the 
senate, but notice of his death is not received 
until after adjouniment, it has always been 
filled as a vacancy happening during a recess 
of the senate." Again he says (page 526): 
"It is doing no violence to the language of the 
■constitution, to maintahj that this vacancy 
happening from the inaction of the senate on 
the nomination made, is within the meaning 
■of the section quoted, and may be filled by an 
executive appointment. I am not disposed to 
■enlarge the powers of the president, by nar- 
rowing the wholesome restraints imposed by 
the constitution. But that Instrument invests 
him with powers in good faith, and sufficient 
to enable him, by^ their exercise, to acquit 
himself of his duties to the public. The con- 
stitution, as a general proposition, gives to 
the president the power of appointment; to 
.guard against its improper, exercise the con- 
<;urrence of the senate is made necessary. 
But, for the reason above stated, authority is 
given him to make temporary appointments; 
this power depends on the happening of va- 
-caneies when the senate is not in session. 
It is no disrespect to the senate to suppose 
that their failure to act on this nomination 
was accidental; nor is it an unauthorized con- 
<iusion, fliat in view of the construction es- 
tablished by the opinion refeiTcd to, the sen- 
■ate w^ere aware that the president had power 
to avert any public mischief caused by this 
omission on their part; but, whatever may 
have been the cause, the vacancy did happen 
to' exist when theu: session ended, and it is 
entirely within the objects with which the 
■qualified power was given to exercise it in this 
case. I have not stated the arguments as 
fully as I would have done if the question 
had not been so elaborately discussed in the 
opinions of my predecessors to which I have 
referred. Whatever may be the estimate of 
that constmction, by which the vacancies in 
Swartwout's and Binney's casesi occurring 
during the session, and not filled at the end 
• of the session, I concur with Mr. Taneys and 
Mr. Legare, that when the office is lawfully 
filled until the session is dosed, and happens 
to be vacant at that time, by reason of the 
Inaction of the senate on the nomination of 
the president, it may be filled by an execu- 
tive appointment. I cannot perceive that it 
is unsafe to adopt a construction which has 
been so long given, and to follow precedents 

2 Gvcinn's Case, 2 Op. Atty. Gen. 525. 
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so long established, especially in a case where 
there has been no desire to avoid the control- 
ling action of the senate, and where public 
considerations so imperiously require that the 
power shall be exercised." 

It is thus seen that all these legal function- 
aries of the government, who have asserted 
the power of the president to fill vacancies 
existing, after a session of the senate has in- 
tervened since the vacancies originated, have 
done so in cases, and only in cases where the 
senate failed to act on the nominations duly 
made to that body and adjourned, leaving 
the office vacant. Mr. "Wirt, it is true, asserts 
the same power in the case of a rejection In 
the closing hours of the senate, and rising 
Inadvertently beforeanother nominatloB could 
be made, but even he does not say that the 
rejected nominee is competent to fill the va- 
cant place under the president's power to 
make another temporary appointment. 'It 
cannot be denied by any one who reads the 
clauses of the city charter herein cited, that 
congress meant to confer on the aldermen 
some control over the mayor in appointments 
to office, and it is admitted In the agreement 
that this Is so as to permanent appointments, 
but not as to temporary appointments to fill 
vacancies. Judge Story, In his Commenta- 
ries, in treating of the powers in the federal 
constitution to appoint to office and to fill 
vacancies thus speaks (3 Story, Const 1S33, 
§ 1524): "It would not, therefore, be a wise 
course to omit any precaution, which at the 
same time that it should give to the presi- 
dent a power over the appointments of those 
who are in conjunction with himself to ex- 
ecute the laws, should also interpose a saluta- 
ry check upon its abuse, acting by way of 
preventive as well as of remedy. Happily, 
this difficult task has been achieved by the 
constitution. The president is to nominate, 
and thereby has the sole power to select for 
office; but his nomination cannot confer of- 
fice, unless approved by a majority of the 
senate. His responsibility and theirs Is thus 
complete and distinct. He can never be com- 
pelled to yield to their appointment of a man 
unfit for office; and, on the other hand, they 
may withhold their advice and consent from 
any candidate, who in their judgment does 
not possess the qualification for office. Thus 
no serious abuse of power can take place 
without the co-operation of two co-ordinate 
branches of the government, acting in dis- 
tinct spheres. And in case of rejection, the 
most that can be said is that he had not the 
first choice. He will still have a wide range 
of selection; and his responsibility to present 
another candidate, entirely qualified for the 
office, will be complete and unquestionable." 
In section 1551 he says: "The propriety of 
this grant (that is to fill vacancies In the re- 
cess) is so obvious that it can require no 
elucidation. There was but one of two courses 
to be adopted; either, that the senate should 
be perpetually In session, in order to provide 
for the appointment of officers; or that the 
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president should be authorized to make tem- 
porary appointments during the recess, which 
should expire, when the senate should have 
had an opportunity to act on the subject. 
The former course would have been at once 
burdensome to the senate, and expensive to 
the public. The latter combines convenience, 
proniptitude of action, and general secm-ity." 
Section 1553: "By 'vacancies' they under- 
stood to be meant vacancies occurring from 
death, resignation, promotion, or removal. 
The word 'happen' had relation to some cas- 
ualty not provided for by law." 

In this case there is no casualty; the re- 
jection is an event contemplated by law and 
provided for by law. The chief power of the 
mayor, in the city charter over appointments 
to office, is to nominate, and with the consent 
of the aldermen, to appoint. The lesser or 
subordinate power is to fill vacancies in their 
recess, when the aldermen cannot be consult- 
ed, and in that event the appointment is tem- 
porary, only to last till the end of the next 
session of the aldermen. But if the doctrine 
of the plaintiff's counsel is true, the check of 
the aldermen is a delusion, and their author- 
ity in approving or rejecting appointments is 
abrogated. The mayor, under the lesser pow- 
er to make temporary appointments in the 
recess of the co-ordinate branch of the city 
government, draws to himself the whole con- 
trol over the city officers, and keeps in office 
permanently, or at least during his own entire 
term of office, a public officer over and over 
again rejected by the aldermen, and in defiance 
of their rejection. The minor power absorbs 
the major, and the charter, which ceilainly 
meant to invest in the aldermen some control 
and check upon the mayor in filling the city 
offices, is to that extent repealed. In section 
1502, Story says: "A power given by the con- 
stitution cannot be construed to authorize a 
destruction of other powers given in the same 
instrument. It must be construed, therefore, 
in subordination to it, and cannot supersede 
or interfere with any other of its fundamental 
provisions; each is equally obligatory, and of 
paramount authority within its scope, and no 
one embraces a right to annihilate any other." 
This principle of construction commends it- 
self for its common sense, and is universal 
in Its application to the true interpretation of 
all delegated powers, and in fact all written 
instruments. Such construction must be giv- 
en to the city charter as will preserve all its 
provisions, and maintain the just authority 
both of the mayor and the board of alder- 
men. An officer rejected by the board of al- 
dermen on the mayor's nomination cannot, I 
think, be re-appointed by the mayor in the 
recess of the same board. It must be pre- 
sumed the aldermen acted in good faith, and 
believe the officer unfit for the station; at all 
events they have so determined. If they 
have abused their power they are answera- 
ble to the people who elected them. The 
charter gave them authority to act on the 
nomination and to reject it. The charter re- 



quired the mayor to consult them in the ap- 
pointment, and they have given their advice. 
The assent of both is required to invest the 
appointee with the office, and the aldermen 
have refused their assent and rejected the ap- 
pointee. By the charter, although the alder- 
men cannot say who shall fill the vacant of- 
fice, they have a right to say who shall not 
fill it, and in the case of Dr. Miller they have- 
said he shall not After Dr. Miller's first re- 
jection, and after the adjournment of the al- 
dermen, conceding Mr. Wirt's doctrine to be- 
sound, that a vacancy still exists, or that a 
new vacancy has arisen, the mayor cannot re- 
appoint the rejected appointee. In the lan- 
guage of Judge Story, he cannot have "his first 
choice," but he still has "a wide range of se- 
lection;" and the aldermen have assumed the- 
responsibility to their constituents of limiting 
the range of his selection. Even Mr. Wirt 
does not intimate that a rejected nominee 
could be reappointed by the president in the 
recess of the senate. He plants himself upon 
the inaction of the senate; so do Chief Jus- 
tice Taney, Mr. Legare and Mr. Mason. They 
all speak of cases where the senate has ad- 
journed, without final action on the presi- 
dent's nomination. It isgirue in the case of 
Gwinn there was a rejection, but at the same 
session of the senate there was a renomina- 
tion upon additional recommendations of char- 
acter and the request of one of the senators- 
of Mississippi, and the senate adjourned with- 
out acting on the renomination, and the chief 
justice relies on this inaction. 

The case before us is not the case of a re- 
nomination at the same session of the alder- 
men on additional testimonials of character,, 
a proceeding altogether proper and due to the 
confirming body, but the case of repeated re- 
jections of the same nominee, at separate 
and distinct sessions of the aldermen, follow- 
ed by repeated and renewed and continuing 
reappointments of the same rejected nominee 
up to the bringing of this suit, in which the 
plaintiff claims compensation for his services 
in said office. It seems strange to speak of 
a vacancy, by repeated rejections of the same 
nominee as a casualty, a happening by 
chance, which is supposed, and perhaps truly, 
by the learned attorney general referred to, 
to be the case where the senate has adjourned 
without action on the president's nomina- 
tions, and so a vacancy "happening to ex- 
ist," in the recess of the senate; the word 
"happen" in the constitution being constrain- 
ed by Mr. Wirt to mean "happen to exist." 
A vacancy by rejection of a nominee, it would 
seem, is not a casualty, but an event con- 
templated by law, by the nomination of some 
other fit person; and, unless the rejecting 
body adjourns so suddenly that the execu- 
tive has no time to make a new nomination, 
it cannot be justly said, even upon the prin- 
ciple of Mr. Wirt's opinion, that a vacancy 
has happened, or happened to exist, by 
chance, in the recess. Even where this last 
mentioned case occurs, by the sudden rising 
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of the confirming tody witliout notice to the 
executive, the rejected nominee, for the rea- 
sons I have lu'ged, cannot be reappointed in 
the recess. If he can, the minor power to 
fill vacancies subverts to the greater power to 
nominate, and with the consent of the alder- 
men, to appoint He is excluded from the 
range of the executive selection, or the power 
and cheek of the senate in the one case, and 
the board of aldermen in the other is utterly 
gone. 

I cannot acoLuiesee in any such construc- 
tion of the city charter, or the constitution of 
the United States, to which it is likened, nor 
do I see any warrant for such construction 
of the constitution of the United States, in 
the opinions of any of the attorney generals 
of the United States, referred to in the argu- 
ment. Dr. Miller, I think, after the deter- 
mination of the first session of the board of 
aldermen, at which he was rejected, ceased 
to be lawfully in office, and the judgment of 
the court on the ease agi-eed, must be for the 
defendants. 

NOTE. The following rules were adopted 
March 25, 1857, by the court, in compliance 
with the provisions of an act of congress on the 
subject passed at the last session: "Three terms 
of this court shall he held in every year, com- 
mencing on the respective days following, viz: 
On the third Monday of October, on the third 
Monday OJE January and on the first Monday of 
May. The first term under this rule shall be 
held on the third day of October next" 
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MILI/ER V. The W. G. HEWBS. 

[1 Woods, 363.] 1 

Circuit Court E. D. Texas. May Term, 1870. 

Collision— Negltgekoe— Damages— FoK What 

Allowed. 

1. It is no defense 'to a libel to recover dam- 
ages resulting from a collision to say that noth- 
ing could he done at the moment to prevent it, 
if it could have been avoided by reasonable pre- 
cautions or ordinary foresight 

2. Article 14 of the sailing regulations ap- 
plied. 

3. When a steamer through its own fault col- 
lided with a skifE in which were the libellant and 
his son, whereby the son was drowned and the 
libellant so seriously injured as to confine him to 
his bed for seven weeks, and render him unfit 
for labor until the date of tbe decree and partial- 
ly disable him for fife, and the skiff was broken, 
the court allowed as damages the necessary cost 
of repairs to the skiff witb compensation for 
the loss of its use while undergoing repairs, the 
cost of the cure of libellant also a sum of mon- 
ey as compensation for his sufferings, also a sum 
equal to the amount of such wages as the libel- 
lant with the aid of his son could have earned 
up to the time of the decree, and compensation 
for his permanent partial disability. The latter 
was arrived at by the present allowance of a sum 
equal to the amount of such income as the or- 
dinary labor of libellant would produce for one- 
third of the period of his expectation of life ac- 
cording to the mortality tables. 

[Cited in The Mineola, 44 Fed. 144. Followed 
in The Wdfliam Branf oot 48 Fed. 917.] 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



[Appeal fi-om the district court of the Unit- 
ed States for the Eastern district of Texas.} 

W. P. Ballinger, T. M. Jack, M. F. Mott 
and G. P. Finlay, for libellant 

F. H. MeiTiman and 11 A. Thompson, for 
claimant 

BRADLEY, Circuit Justice. James Miller- 
sues the steamer W. G-. Hewes, and her mas- 
ter George E. Tripp, for damages in a case of 
collision, and the case appears to be as fol- 
lows: On the 17th of Februaiy, 1£6S, about 
one o'clock, p. m., the day being clear, the 
libellant, with his son, was in a skiff, used 
as an oyster boat, in Matagorda Bay, at 
Indianola, just starting out for the Big Bayou 
to gather oysters. The steamer W. G. Hewes 
was at the same time leaving her wharf at 
Indianola for her trip to Galveston, loaded 
pretty well down (her captain says about 8% 
feet) with the usual Texan cargo of cattle, 
hides, etc., and with passengers. The steam- 
er was aground at her wharf, lying with her 
stern outward, and was obliged, first, to 
back out of her berth for some distance and 
then turn to the left, eastwardly, in a circular 
direction, until she was brought to her course, 
which was in a southeasterly direction. She 
then started on her way, in the general direc- 
tion of the skiff. The wind, what little there 
was, had been ahead, and the skiff, it seems, 
was obliged to tack, but at this time she lay be- 
calmed, from a quarter to half a mile from the 
wharf, and was drifting a little towards the 
shore. The libellant and his son, seeing the 
steamer starting, got their oare out to pull. 
The steamer, having started on her course, 
was now approaching the skiff at the rate of 
seven or eight knots an hour. The libellant, 
watching her, perceived, when she was about 
200 yards from him, that she was making in 
the direction of the skiff, and fearing he would 
be run dovra, called out as loudly as he could: 
T'or God's sake, stop the steamer, I can't 
get out of the way." Several passengers, on 
board the steamer, at the same time saw the 
danger the skiff was in, and the man on the 
lookout at her bow, or some other person 
there, called out to the pilot: "Stop the boat, 
there's a little boat right ahead." A voice, 

from the pilot house, answei-ed; "D n the 

little boat." The bell, however, was rung, 
to stop the steamer, and the captain says 
her engine was stopped; but her way could 
not be checked, and she struck the skiff. 
Previous to the collision several persons 
called to those in the skiff to jump over- 
board. The boy did so, and was drowned. 
The libellant remained in the skiff, which 
was much damaged, and filled with water 
and sank. The libellant himself was so 
much injured by the wheel of the steamer, 
that he was rendered helpless. He was pick- 
ed up by a boat, sent from the steamer, and 
handed over to another boat which had 
put out from shore, and was taken home. 
The physician who attended him, says that 
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two ribs were broken on bis rigbt side, and 
all Ms ribs on the left side from the seventh 
down; and that be suffered a very severe mp- 
tnre which renders a bandage necessary to 
keep bis stomach and bowels from protrud- 
ing, and which is not likely ever to be healed. 
The libellant suffered much pain; was confin- 
ed to his bed for many weeks; and has be- 
come forever disabled from doing any hard 
work. 

The captain of the steamer, to account for 
the collision, says that the steamer suddenly 
and unavoidably sheered to the right, and 
would not obey her helm. That the cause of 
this sheer was the low state of the water at 
the time— such that, with the draft the steam- 
er had, her keel was in the mud; that it is 
impossible to steer a vessel under such cir- 
cumstances. That this is always the case 
when the vessel's bottom is near the bottom 
of tlie water. That he took the route he did, 
on this occasion, because of the lowness of the 
water; if the water had not been so low, the 
usual route would have been on the other 
side of a certain wreck, which was farther 
from the shore and farther from the position 
of the skiff. 

This sheer of the steamer, which the captain 
calls "an abrupt and unavoidable sheer," is 
the only serious excuse offered for running 
down the skiff, and is the substantial defense 
on which the respondents rely. And yet, 
strange to say, this ground was not alleged 
in the original answer, sworn to by the cap- 
tain; but is set up at the present trial, by way 
of amendment to the answer. Besides, it is 
an accident which the captain of the steamer, 
according to his own account, had reason to 
expect would happen. He says, himself, that 
these sudden sheers, and the disobedience of 
the vessel to the helm, always occur when 
tlie vessel's bottom is in contact with the mud 
--which he, of course, knew to be the case 
with his steamer at the time. How, then, if he 
knew this from his previous experience, can he 
set it up as an excuse? Ought he not to 
have guarded against this danger when about 
to overtake a small and helpless vessel lying 
becalmed, and unable to get out of his way? 
It seems to me that it was his duty to have 
slackened his speed, so that if he could not 
control his vessel's course, he might have con- 
trolled her motion. The sixteenth article of 
the sailing regulations, adopted by congi-ess, 
by act of 29th of April, 1864, has a strong 
bearmg on this question. It is as follows: 
"Every steamship, when approaching another 
ship, so as to involve risk of collision, shall 
slacken her speed, or, if necessary, stop and 
reverse." 13 Stat. 58. Certainly the ap- 
proach of the steamer towards the skiff, in 
this case, did involve risk of collision, if, as 
the captain says, he had reason to expect that 
he could not depend on his helm to govern 
the course of his vessel. This made it abso- 
lutely his duty, in approaching another vessel, 
to avoid such a speed as would prevent him 
from stopping and backing in case a sudden 



sheer should render it necessary. The skiff 
was easily discernible. She was seen, not 
only by passengers on the steamer, but by 
persons on the wharf, long before the danger 
became imminent. 

I cannot bring my mind to any other con- 
clusion, than that the collision was caused by 
the fault of the steamer. 

The question of damage is next to be con- 
sidered. In the first place the amount of 
injm-y to the skiff' required $75 to put her in 
repair, besides the time she was unfit for use. 
I will, therefore, allow $100 on that account. 
The physician's bill for attending the libel- 
lant was $300. That will also be allowed. 
The libellant's injuries were veiy severe and 
he suffered much pain, being confined to his 
bed for seven weeks. Such suffering cannot 
well be estimated at a money value. I shall 
allow the libellant $500 on this account. The 
value of his time from the period of the acci- 
dent to the present, according to his statement 
(which is uncontradicted), would have been 
$i a day including the aid given by his son. 
That is what he says he made at his ordi- 
nary employment. His injuries have rendered 
him unable to make more than 25 to 50 cents 
per day; and even this pittance is produced 
by the aid of his little childi'en. I shall allow 
him $2 a day, making some allowance for 
sickness and slack work. For two years and 
three months this would amount to $1,400. 
These sums, in the aggregate, amount to $2,- 
300. 

Besides this, the libellant is entitled to 
compensation for being disabled for life. 
There is no fixed and settled rule for estimat- 
ing the value of this injm-y. It depends on so 
mauy contingencies, that it is a thing of very 
diffleult adjustment. A compensation based 
on a table of mortality would not be an ac- 
ciu'ate one, because a fixed sum of money, 
less than such a calculation would call for, 
received now, with the ability to invest and 
improve it at use, and also with ability to 
pursue some light business or trade, would 
enable the libellant to do better for his 
family, and lay up more for their use at his 
death than he would probably have done had 
he remained in health and in the pursuit of 
his ordinaiy employment. He is now forty- 
five years of age. The tables of mortality 
would indicate his expectation of life to be 
something near twenty-five years. Suppose 
he lived that period, the latter years would 
be feeble and inefficient. The present allow- 
ance of an aggregate sum, equal to the 
amount of an income such as his ordinary 
employment would produce for one-third of 
that time, would probably be more nearly 
equitable than the exact present value of 
such an income for life. Supposing, there- 
fore, he could have annually realized, by said 
occupation, the sum of $700, after having de- 
ducted the value of his son's fServices. this 
sum in eight years would amohht to $5,600, 
which, with the sum of $2,300, before allow- 
ed, would make in round numbers, $8,000— 
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exactly the amount decreed by the district 
com't. 

On the -whole, therefore my opinion is, that 
the decree of that court should be affirmed, 
and that a decree for ?S,000, besides costs, 
should be entered in favor of the libellant 
against the steamer, her tackle, furniture, 
etc. tj 

See The Merrimac, 14 Wall. [81 V. S.] 203, 
decided in 1871, where the United States su- 
preme court announces substantially the same 
rule as that stated in the first head note of this 
case. 

Case ISTo. 9,595. 

MILLER T. WHEATON et al. 

[2 Craneh, C. C. 41.] i 

Circuit Court, District of Colambia. June 
Term, 1812. 

Bail— Civil Case— Affidavit. 

Affidavit to hold to bail. 

F. S, Key, for Briscoe, moved to enter his 
appearance for this defendant without bail. 
The plaintiff had filed, as his cause of action, 
a promissory note of Wheaton, and an affida- 
vit by an indifferent witness that Briscoe ac- 
knowledged to him that he was a partner 
with Wheaton in the transaction and equally 
liable for the debt. 

T -FTO COURT (PITZHUGH, Circuit Judge, 
absent) held it to be sufficient to hold Briscoe 
to bail. 
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Case l^o. 9,596. 

MILLER T. YOUNG. 

[2 Craneh, O. C. 53.] i 

Circuit Court, District of Columbia. July 
Term. 1812. 

Deebs—Ijjter Se— WARRANTy— Depositios — ITo- 

TICE— MaSISTKATE'S CERTIFICATE. 

1. The statute of Virginia against conyeymg 
pretensed titles does not vacate the deed, as be- 
tween the parties. 

2. If the creditor accepts a deed of land in 
pavment of the debt, it is a bar to an action for 
the debt; and, if the title be defective, the cred- 
itor must look to his warranty. 

3. In taking a deposition under the act of 
congress, it is not necessary that the party or the 
magistrate should give notice to the adverse par- 
ty or his attorney, if neither be within one hun- 
dVed miles of the place of caption; nor that the 
magistrate should certify that he was not of 
counsel for either of the parties, nor interested 
in the event of the suit. 

[Cited in Stewart v. Townsend, 41 Fed. 123.] 

Indebitatus assumpsit for goods sold and 
delivered. The defence was that the defend- 
ant paid the debt by a deed of land in Ken- 
tucky, with general warranty, which the 
plaintiff received in payment. To this the 
plaintiff replied that the title was bad; that 
the defendant never had possession of the 
land, and had no title. 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



Mr. Jones and Mr. Taylor, for plaintiff, eon- 
tended that the deed was void under the Yir- 
ginia act of 6th of December, 1786, against 
conveying pretensed titles, which was in 
force in Kentucky, and did not destroy the 
original cause of action for goods sold; and 
if not void under that statute, yet, as the 
defendant hsjd no title, it was no payment, 
and the plaintiff had a right to recover in this 
action. Moses v. MacFerlan, 2 Burrows, 
1012; Dutricht v. Melchor. 1 Dall. [1 U. S.] 
428; Cochran v. Cummings, 4 Dall. [4 U. S,] 
250. 

O. Lee and B. J. Lee, contra. The deed 
was executed, delivered and accepted, and 
contained a warranty of title upon which the 
plaintiff may have his remedy; and when- 
ever a party has a remedy upon a sealed in- 
sti-ument, he is bound to resort to it. Pres- 
ton V. Young, 4 Craneh [8 U. S.] 239; Tous- 
saint V. Martinnant, 2 Term R. 103; Weaver 
V. Bentley, 1 N. Y. Term R. [Caines] 49; 
Sugd. Vend. 175; Hunt v. Silk, 5 East, 449; 
Lindon v. Hooper, Cowp. 414. The stat- 
ute against pretensed titles, if in force in 
Kentucky, does not vacate the deed. Duval 
V. Bibb, 3 Call, 362. The plaintiff ought 
to have returned the deed, and reconveyed the 
property before he brought this suit Pol- 
lard V. Dwight, 4 Craneh [8 U. S.] 421. 

On the trial, C. Lee, for defendant, ob- 
jected to a deposition taken on behalf of the 
plaintiff, that notice was not given to the de- 
fendant, although neither the defendant nor 
his attorney was witliin one hundred miles 
of the place of caption; and contended that 
the statute only dispenses with notice by the 
magistrate, not by the party. It does not 
say that the deposition, in such case, may be 
taken without notice— and the party is as 
much bound, in justice, to give notice when 
taking a deposition under the act of congress, 
as under a dedimus. 

THE COURT, however (THRUSTON, Cir- 
cuit Judge, absent), without hearing the other 
side, overruled the objection. 

E. J. Lee, for the defendant, also ob- 
jected to the deposition that the magistrate 
had not certified that he was not of counsel 
for either party, nor interested in the event 
of the cause. 

But TEGS COURT overruled this objection 
also. 

The parties agreed that judgment should be 
rendered for the plaintiff upon certain terms. 
THE COURT, however ^THRUSTON, Cir- 
cuit Judge, absent), had made up their opin- 
ion, that the statute against pretensed titles 
did not vacate the deed; and that the agree- 
ment to settle the account, being executed by 
a deed with general warranty, which was 
accepted hy the plaintiff, the transaction was 
closed and could not be disaffirmed; and that 
the plaintiff must resort to his warranty. 
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Case KTo. 9,597. 

MILLER & PETERS MANUF'G GO. v. DU 
BRUL. 

[2 Ban. & A. 618; i 12 O. G. 351; 5 Cent. Law 
J. 467-] 

Circuit Court, S. D. Ohio. May, 1877. 

Patents — Reissue— Presumption as to Commis- 
sioner— Merit— UiiLitr. 

1. The presumption of law is that the commis- 
sioner of patents has done his duty in granting a 
reissue thoroughly, faithfully and properly, and 
the question is not open for re-examination, ex- 
cept on the ground of fraud. 

2. If there he any merit or utility in an inven- 
tion, it entitles the inventor to a patent, although 
such merit or utility be slight, and the grant by 
the patent office is prima facie evidence of such 
merit or utility, 

[Cited in Strobridge v. Lindsay, 2 Fed. 695.] 

3. Reissued letters patent No. 6,662, granted 
to r. C. Miller, September 28th, 1875, for im- 
provement in cigar molds, held valid. 

2 [This suit was brought [by the Miller & 
Peters Manufacturing Company against- Na- 
poleon Du Brul] upon reissued letters patent 
[No. 6,662] granted Frederick C. Miller, Sep- 
tember 28, 1875, as a reissue of letters patent 
[No. 155,806] granted the same October 13, 
1874, for improvement in cigar molds. The 
alleged invention related to cigar molds, 
which consists of an upper and lower half; 
the lower half being provided, with sockets 
and the other half with corresponding mat- 
rices attached to rigid backing and intended 
to fit into the sockets of the lower half. The 
original patent contained one claim only, 
which was for a certain plug of wood placed 
in the socket of the lower half, and designed 
to prevent the splitting of them in that sock- 
et This plug of wood in the lower socket 
was the only improvement refen-ed to in the 
statement of the invention in the original 
specifications as being the inventions of the 
patentee. The description of the molds in 
which this plug was used, taken in connec- 
tion with the drawings and model, showed a 
cei-tain fiange upon the basis of the matrices 
of the upper half of the mold. These flanges, 
however, were provided for an entirely dif- 
ferent purpose from that designed to be an- 
swered by the plugs in the lower half of the 
plug, and sustained no relation to such plugs. 
The patent was reissued with the two claims 
recited in the opinion, the subject matter of 
which was these two flanges. It appeared in 
evidence that cigar molds known as the "Old 
Gennan mold," had been in common use in 
this country many years prior to the alleged 
invention. These molds were constructed of 
wood, the same materials used by complain- 
ant with small sockets used in the lower 
half of the mold, and separate matrix or 
matrices in sections of one each, attached to 
rigid backing by glue or nails, or both, form- 
ing the upper half-mold. They differ from 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [From 5 Cent. Law. J. 467.] 



the complainant's, so far as the point here in 
controversy is concerned only in backing the 
flanges at the base of the matrices of the up- 
per-half mold. It was claimed by the com- 
plainant that these flanges somew^hat facili- 
tated the construction of the mold. Registra- 
tion was secured in the old German mold by 
the laying the cups of the upper half-mold 
in the sockets of the lower, then applying 
glue to the back of the cups, afterwards pla- 
cing the rigid backing board upon them. The 
cups would adhere to this backing, and being 
withdrawn in their proper position, could 
then be nailed or riveted flrmly to the back- 
ing board. Complainant claimed that by the 
use of this flange the matrix was retained in 
position in the lower socket while receiving 
the glue, and until the glue was dried, thus 
securing more perfect registration and cheap- 
ening the cost of the mold. Among the pat- 
ents set up as anticipation aside from the 
"Old German mold," were patents granted 
the defendant himself. May 16th, 1871, and 
May 9th, 1871, and the patent granted Ma- 
guh:e May 6th, 1873, all for improvement in 
cigar molds. 

[It was also shown in the evidence that the 
defendant had, as early as 1870 and 1871, 
manufactured and sold cigar molds, having 
the matrices made in sections of four each 
with the flange at their base like the flange 
claimed by the complainant, and used with 
the corresponding lower-half. The patent to 
defendant of May 16th, 1861, showed the 
mold with the matrices made in sections 
of four or five each, also provided with these 
flanges. The several sections were shown in 
this patent connected by rabbit joints be- 
tween the matrices. The patent described 
in the mold was made preferably of iron or 
sheet metal, but stated that any material 
might be used. TS'ood was shown to be the 
material common In use for that purpose for 
that time. It also stated that the matrices 
might be made in sections of one or more 
each. That patent to Maguire showed simi- 
lar matrices attached to a similar backing by 
glue, and with flanges extending from matrix 
to matrix, but made in a single section, that 
Is the matrices of the entire molding connect- 
ed by their flanges without division between 
the flanges. The defendant denies the va- 
lidity of the issue, and the novelty and the 
patentability of the alleged invention. He 
admitted that he had made cigar molds with 
flanges in some respects resembling those 
shown In the reissued patent, but claimed 
that he did so under and in accordance with 
the patents granted to himself in 1871, and 
subsequently he denied that he used any oth- 
er feature of the alleged invention. It was 
also specially insisted upon by the defendant 
at the hearing, that as complainant's alleged 
invention consisted, at most only in adding 
the flanges to the bases of the cups, or mat- 
rices, which were otherwise used precisely 
as in the old German mold, and as he had 
described and shown and used such flanges 
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upon the bases of matrices, when made in 
sections of fom: each, as early as 1S71, and 
had in his patent also stated that they might 
1)6 made in sections of one each, wliich -would 
make the same as the complainant's, he had 
ji right to proceed under his patent of 1871, 
to make the molds there shown with the 
matrices divided into sections of one each. 
It was also insisted that as the claims were 
not limited to the cups when made in sec- 
tions of one each, the defendant's patent of 
1871 and the molds made by him at that 
time, even if used without the suggestion as 
to dividing them into sections of one each, 
€ach mold would be a complete anticipation; 
jilso, that the Maguire mold would be a com- 
plete anticipation of the claims, and that if 
the claims were limited to the mold when 
the matrices were in sections of one each, it 
requires no invention to divide up the Ma- 
guire into sections of one each, precisely as 
the "old German mold" has been divided. 
It was also insisted that, as the only merit 
claimed for the flanges was in the process of 
■construction, and not in the completed mold, 
where it performed no functions other than 
was performed by the backing of the old 
German mold, the patent should have been 
for the machine as completed; that the claim 
was not capable of that construction, and 
that, if so construed, there was no evidence 
that the defendant used the process of con- 
struction in which the complainant claimed 
to get some advantage from the flange. It 
also appeared in evidence that the defend- 
ant's patent of 1S71 had been reissued with 
<;laims for those flanges.] 2 

Wood & Boyd, for complainant. 

Hatch & Parkinson, for defendant. 

SWAYNB, Circuit Justice. This is a suit 
brought on reissued letters patent for improve- 
ment in cigar-molds, granted F. C, Miller, 
September 28th, 1875, as a reissue of letters 
patent originally granted same, October 13th, 
1874. The biU charges the infringement of 
the first and second claims, which are as 
follows: "1. The series of cups, e, which 
are constnicted with flanges e' and attached 
to a suitable backing, substantially as and 
lor the purposes specifled. 2. The movable 
half-mold, composed of a series of cups, e, 
which are constructed with the flanges e' 
and attached to a backing, in combination 
with the stationary half-mold, having a cor- 
responding series of sockets, d', substantial- 
ly as and for the purpose specified." 

The defences relied on are: 1. That the 
reissue is broader than the original, and not 
for the same invention. 2. Want of novelty. 
3. Want of patentable invention. As to the 
validity of the reissue, it is delegated, by 
the act of congress upon the subject, to the 
commissioner of patents, carefully to ex- 
amine the question whether the patentee is 
■entitled to a reissue, and to decide according 
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to the result of that examination. The pre- 
sumption of law is, according to the authori- 
ties, that the commissioner has done his 
duty thoroughly, faithfully, and properly, 
and has arrived at a conclusion in accord- 
ance with his action. The question is not 
open for re-examination, except on the 
ground of fraud. Battin v. Taggert, 17 How. 
[58 tJ. S.] 84; Rubber Co. v. Goodyear, 9 
Wall. [76 U. S.] 796; Seymour v. Osborne, 
11 Wall. [78 TJ. S.] 516, and other cases. 
The presumption is, that everything is cor- 
rect and valid touching the reissue. I have 
found nothing in this case suflScient to open • 
up the question for re-examination. I need 
not remark further on the subject. 

On looking through the patents which have 
been inti-oduced on the part of the defend- 
ant, and examining the models which show 
the invention, we find nothing that exactly 
anticipates said invention. In this connec- 
tion it is proper to read a part of the speci- 
fication: "The plungers or cups of the up- 
per or movable half-mold are formed sepa- 
rately, and subsequently secured to the back- 
ing, while in the sockets in the lower or 
stationary half-mold, in order to obtain a 
perfect register between the cups and the 
sockets, heretofore the cups have been made 
of the same width, or nearly so, from top 
to bottom— that is to say, the width at the 
top at a particular point would be the same, 
or nearly so, as the width at the bottom at 
this same point, and the face of the backing 
to which they are attached, checked their 
further entrance into the sockets, by bring- 
ing up against the top of the socket-board 
By reason of this constraetion of the cup.'s, 
it was exceedingly difficult to secure the 
backing to it without injuring the cups or 
the surfaces of the sockets by forcing the 
cups too far Into the socket, and, in case the 
cups were secured by gluing, either their 
backing would glue onto the top of the sock- 
et-board, or else it had to be withdrawn be- 
fore the cups had been previously secured. 
To avoid these difficulties is the object of 
the first part of my invention, which con- 
sists in providing the plungers or cups with 
laterally projecting flanges, by means of 
which they are supported on the top of the 
socket-piece while in the sockets, so that 
the backing may be brought down upon 
them with any requisite force to secure 
them without danger of injuring the molds 
proper, and which also serve to form a space 
between their backing and the socket-boai-d, 
so that, in gluing, the backing may be held 
clamped to the cups for any length of time 
necessairy to make a permanent and reliable 
connection." 

Then, after referring to another feature 
not here in controversy, the patentee pro- 
ceeds in describing this invention: "The 
cups e are made singly and separate from 
the backboard a, for the reason that it is 
very difficult and very expensive to make 
them of one piece, and at the same time 
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make the whole set or series fit accurately 
to the corresponding female sockets under- 
neath, while, by making them singly, I make 
them cheaply, and then, by laying them one 
by one into the female sockets d', and while 
in such position, gluing or otherwise uniting 
the backboard a to them, I secure a fitting 
and correspondence of the two sets of sock- 
ets or cups that is absolutely unattainable 
in any other manner. Not only this, but if 
one of the cups e be accidentally broken, I 
can at once and in an inexpensive manner, 
replace; while if the cups were in one piece, 
and then one of the cups were to be broken, 
the whole series would become practically 
worthless. In furtherance of this object, I 
make each cup e with flanges or shoulders 
e', which gives each cup the broadest pos- 
sible base to stand on, yet leaves space be- 
tween the cups for the attainment of the nice 
adjustment, with reference to the socket 
d', which I have spoken of. The grain of 
the wood of these cups runs, by preference, 
in the direction of their length, and trans- 
versely of the length of backboard a. "When 
the shoulders e' fit down upon the socket- 
board d, as shown in Fig. 2, the spaces be- 
tween the faces of the sockets d' and cups e 
are circular in cross-section, and fitted to 
give the proper cylindrical shape to the 
cigars. Further, the flanges e' e' on the cups 
enable me to make the molds properly round- 
ed in cross-section, without altering the 
depth of either the male or female cups, by 
simply making the male cups with thinner 
or thicker edges, as the case may require." 

In the flanges attached to each upper cup, 
at the bottom of the upper cup, required to 
be separate and distinct from the others, 
and the flanges required to be distinct from 
the backing-board, and attached to it in the 
manner described, I find what I do not in any 
other case. There is no description in any 
patent of exactly the same thing. There is 
to be found in no mold which has been, pro- 
duced by the defendant, exactly the same 
thing. In several instances, there has been 
a very near approach to the alleged inven- 
tion of the plaintiff, but in no instance has 
the mark been quite hit. It is neither claim- 
ed nor proved that any mold was ever made 
or used exactly as described in the com- 
plainant's patent The variations in several 
instances are exceedingly small, but they 
are sufQciently marked to leave a distinction 
between them and the requirements and de- 
scription of the complainant's invention, as 
set forth in his patent. 

The case turns entirely on the complain- 
ant's flanges. For the reasons which I give, I 
have come to the conclusion that his inven- 
tion belongs to him, as inventor, and that it 
has the requisite novelty. So far, I think, his 
case stands on firm ground. Then comes 
up the question of patentability. I have no 
hesitation in saying that upon the argument 
it seemed to me that there was no sufficient 
novelty and merit. Single cups, attached to 



a backing, having been invented before, it 
seemed to me, that the point beyond this 
prior invention, which the complainant has 
reached, was not sufficient to sustain a pat- 
ent. In this aspect of the case I thought 
there was no novelty. It is proved, that 
small as these flanges are, inconsequent as- 
they seem, little bearing as they have upon 
the question, there is some merit, some 
utility. If that be so, that, united with the 
novelty which has been found to exist, and 
Avhich is established in the proof, small as 
that merit is, it entitled the complainant to 
a patent, in the judgment of the commission- 
er of patents, in the judgment of the patent 
office, and it entitles him to the judgment 
of this court upon that point- If this be so, 
the patent seems to be supported, and the 
complainant is entitled to the benefit We 
have no authority to measure the degree of 
merit in the case in this connection. The 
action of the patent office is prima facie 
proof to that effect The testimony in the 
record bears upon the proof and sustains the 
judgment of the patent office, if this were 
material. The testimony of Jliller is full to 
this effect and, in my judgment, it has not 
been effectively contradicted. The testimony 
of Peters, of the complainant corporation, is 
less cogent, but substantially to the same 
effect. The testimony of Tietig and of 
Heintz; bears somewhat in the same direc- 
tion, but with less force. 

Now, this general reflection strikes me as 
very material to the solution of any doubts 
upon the subject and the idea has had great 
weight with me in coming to the conclusion 
which I have reached, and with very con- 
siderable hesitation, for the time, of the cor- 
rectness of my judgment There can be no 
doubt that, in the distinct conception of the 
patent, complainant has done what was not 
done before. One or two persons have sug- 
gested that the proper cups can be made 
single and separate from the others, or con- 
nected with them— the cups being made in 
sections consisting of one, two or more, and 
the last patent of Du Brul contains, perhaps 
what may be called the flange, but that flange 
is inside- I examined the model, and came 
to that conclusion. Here the flange regulates 
the depths, and that is set out in the patent 
This flange attached, when properly connect- 
ed, regulates the depth to which it can be 
pressed, and that makes the peculiar mold 
in which lies the merit of the alleged inven- 
tion. 

But, departing from the details, it may be 
assumed, I think, from the proof, that nobody 
had found or described, or insisted on Miller's 
particular configuration of these molds. Why 
should not others let his alleged invention 
alone? They can use anything that preceded 
it— the old Gei-man mold; any of those cover- 
ed by the Du Brul patents. They can use 
anything in relation to which evidence has 
been given, and which anticipated the alleged 
invention of the complainant Now, if his 
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was so wortliless or -wanting in originality, 
so immaterial, as it is claimed, why should 
not they let it alone? 

The conclusion I have here reached in sus- 
taining the patent only requires that this 
should he done. It does not interfere -with 
the use of any of these inventions, which 
really seem to be better than his, and all 
which antedate his. His invention, such as it 
is, worth much or little, belongs to him, and, 
under the patent, he is entitled to the exclu- 
sive manufacture of it. I am, therefore, con- 
strained to come to the conclusion that the 
plaintife is entitled to the injunction. 
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Case M"o. 9,598. 

MILLER'S FALLS CO. v. BACKUS. 

[5 Ban. & A. 53; i 17 O. G. 852.] 

Circuit Court, D. Massachusetts. Dec. 12, 

1879. 

Patents — Change in Form and Proportioss — 
Invention Employed— Braces. 

1, Mere change in the form and proportions of 
a known instrument or machine, however great, 
will often he held to be merely colorable or un- 
essential, unless invention was employed m 
making the change. , 

2. Reissued letters patent number 6,350. dated 
March 23d, 1875, granted to Charles H. Stock- 
bridge for improvement in the stocks or braces 
for bits and other tools, held valid and mfnnged 
by the defendant. 

[This was a bill by the MiUer's Falls Com- 
pany against Qutnby S. Backus to restrain an 
infringement of certain letters-patent.] 

Charles E. Mitchell and J. L. S. Roberts, for 
complainants. 

B. F. Thm-ston and Livingston Scott, for 
defendant. 

LOWELL, District .Judge. The plaintiffs 
are the owners of the reissued patent No. 
6,350, dated March 23d, 1875, granted to 
them upon an invention of Charles H. Stock- 
bridge, their assignor. The original patent 
[No. 62,232], dated February 19th, 1867, is 
not in evidence- I understand that the speci- 
fication was identical with that of the re- 
issue, with the exception of the claim. 

The invention relates to an improvement 
in the stocks or braces for bits and other 
tools. The specification and drawings show 
a socket with the usual rectangular cavity 
for receiving the shank of the tool. Upon 
the outside of the socket is a screw. A nut, 
sleeve or shell screws on to the socket, and 
beyond the screw is a continuation of the 
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nut, which contains two dogs pivoted near 
the base or mouth of the nut, one on each 
side, and having the ends nearest the sock- 
et free to move inward. The end of the sock- 
et nearest the nut consists of an annular cam 
or inverted hollow cone. When the dogs 
touch the walls of this cam, they are forced 
inward and come under the shoulder of the 
shank of the tool which has been plac^ in 
the socket, and help to hold it fast. The de- 
fendant says that the dogs are, intended to 
act merely as .chocks or wedges to engage 
the- shoulder of the tool and prevent its be- 
ing pulled out, while the plaintiffs insist that 
the dogs grasp or gripe the round part of the 
tool and hold it by the force of the gripe as 
well as by chocking the shoulder, and that 
their holding power does not depend upon 
their bemg directly under the shoulder. The 
specification is somewhat uncertain upon 
this point. In one place, it speaks of the 
"grasping ends" of the dogs, and, in another, 
of the tool as being locked or fastened in 
the socket because the ends of the jaws come 
under the shoulders of the shank of the bit 
and prevent its withdrawal. I am satisfied 
that the dogs do or may act, in fact, as 
gi-asping devices. Both experts sp,eak: of 
them as such, and the model or specimen, 
which is admitted to be made after the pat- 
tern of the specification, will operate in that 
way. The plaintiffs must have the advan- 
tage of the fact, in the decision of the ques- 
tions which depend upon it. 

Before the time of Stoekbridge's invention, 
Draper and Parker had taken out patent No. 
48,763, upon an invention of W. W, Dmper, 
and it is understood that the defendant now 
owns this patent. The bit-brace of Draper 
consisted of a socket provided with a screw, 
and next above the socket— that is, nearer 
the hand of the operator— was a cone. A nut 
was adapted to screw on to the socket, and 
on each side of the middle of the nut, outside 
of it, were loosely pivoted, by their middle, 
two pieces of iron, which may be called 
"dogs" or "jaws," much longer than the nut, 
and which met, or might meet or nearly meet, 
below the lower end of the nut. When the 
nut was screwed upon the socket, the upper 
ends of the dogs or jaws were forced apart 
by passing over the cone, and thus the low- 
er ends were forced together and surround- 
ed the tool just below the shoulder, and held 
it in place. A question was raised concern- 
ing this invention, precisely like that in re- 
spect to Stoekbridge's— whether the jaws can 
grasp the tool, or only act on the shoulder. 
Here, again, I am of opinion that the jaw& 
are capable of grasping some tools, and 
might, without invention, be made to grasp 
a great variety of sizes of tools, and, there- 
fore, this invention of Drapei* would antici- 
pate that of Stockbridge, if the claim of the 
latter should be broadly construed. The 
claim of Stockbridge is: "The combination 
of the socket F, having cams b b, and a nut, 
B, provided with dogs CC, substantially 
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[Drawing of reissued patent No. 6,350, grant- 
ed March 23, 1875, to C. H. Stoclibridge, pub- 
lished from the records of the United States 
patent office.] 
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act as grasping-Jaws, which I Lave ah-eady 
said I find them to be. 
Decree for complainants. 



as and for the purposes set forth." The cams 
here referred to are sections of the annular 
cam. 

It is admitted by the plaintiffs that, in the 
existing state of the art, his claim must be 
limited, to substantially such a nut or other 
elements as are described. The defendant ad- 
mits that he may claim something, but only 
on the theory that his dogs or jaws serve to 
chock the shoulder of the tool inserted in the 
socket. If construed to extend to jaws which 
grasp the tool, he says it is anticipated by 
Draper. The defendant has organized, on 
the inside of a nut or sleeve, a pair of grasp- 
ing-jaws which work like those of Diuper, 
and has patented this form of brace. The 
question, therefore, is a very material one, 
whether, since Stockbridge's patent is held 
by me to be for grasping as well as chock- 
ing contrivance, it is valid. Mei-e change in 
the form and proportions of a known instru- 
ment or machine, however great, will often 
be held to be merely colomble or unessential. 
Tlie inquiry is whether that indescribable 
quality called invention has been employed 
in making the change. The Stoekbridge 
brace appeai-s to be more compact, more con- 
venient to handle, and altogether better for 
use in the ordinary work for which it is de- 
signed than that of Draper, and the change 
is so great, especially in the nut or sleeve, 
that it cannot, in my opinion, be called a 
mere constinictive modification. The plain- 
tiffs may, therefore, claim such a nut as 
Stoekbridge desciibes, with the grasping 
dogs or jaws placed inside the nut or sleeve 
and forced into the''" final position by the an- 
nular incline, called in the patent the "cams 
bb." 

The defendant has reversed the action of 
the cone or incline at the end of the socket 
so as to press apart the upper end of the 
dogs, and tlius to force together their lower 
ends. This seems to me to be a formal or 
colorable variation, or, if that expression is 
too strong, an obvious change of construc- 
tion, not affecting the combination in its 
essence. Although the jaws, by themselves 
considered, are the invention of Draper, they 
cannot be substituted for the dogs or jaws 
of Stoekbridge on the inside of his nut or 
sleeve, without infringing his combination. 
This depends upon the simple but material 
question of fact, whether Stockbridge's dogs 
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MILLER'S FALLS CO. v. IVES et al. (two 
cases). 

[14 Blatehf. 169; 2 Ban. & A. 574: 14 O G 
203.] 1 ■ * 

Circuit Court, D. Connecticut. March 23, 1877. 

Patents— Reissue— BitACE fou Tools. 

1. The invention set forth in reissued letters 
patent granted to the Miller's Falls Manufae- 
turmg Company, November 29th, 1870, for an 
improvement in instruments for operating tools 
such as augers, bits, &c., the shanks of which are 
of variable sizes (the original patent having been 
granted to James M. Horton, July 8th. 1862 ) 
denned. 

2. The invention set forth in letters patent 
^o^V-^^ ^^ Charles H. Amidon, Jaiiuarv 14th, 
lafcb, for an improvement in bit-stocks, defined. 

3. The claims of the patents construed, and 
the patents held to be valid. 

4. The consti-uction of devices which infringe 
the patents, set forth. 

[These were suits by the Miller's Falls 
Company against W. A. Ives & Co. to re- 
strain the infringement of lettei-s patent No. 
35,856, gi-anted to J. M. Horton, July 8, 1862 
(reissued No. 4,187, November 29, 1870), and 
No. 73,279, gi-anted to O. H. Amidon, Jan- 
uai-y 14, 1868.] 

Charles E. ^litcheU, for plaintiffs. 
Benjamin F. Thurston, for defendants. 

SHIPMAN, District Judge. These are 
two bills in equity, each of which is brought 
to resti-ain the defendant corporation from an 
alleged infringement of letters patent granted 
to James M. Horton, on July Sth, 1862, and 
reissued for the second time to the Miller's 
Falls Manufacturing Company, on November 
29th, 1870, and also from an infringement of 
letters patent granted to Charles H. Amidon, 
on the 14th of January, 1868. Each patent is 
now owned by the plaintiffs. The Horton 
patent was for an improvement in instru- 
ments for operating tools, such as augers, 
bits, &c., the sh.anks of which are of variable 
sizes. The Amidon patent was for an im- 
provement in bit-stocks. The infringement 
complained of in the first suit was the mak- 
ing and selling by the defendants of bit- 
braces, known in the market as the "Ives 
Brace" and the "Ives Novelty." The second 
suit was brought to restrain' the defendants 
from making the "Centennial" and the "Cen- 
tennial Novelty" braces, the manufacture of 
which last named tools was commenced after 
the first suit had been brought. The two 
bills of complaint may be treated as substan- 
tially one action. The principal defence as 
against the Horton patent is non-infringe- 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 2 Ban. & A. 574; and 
here repubfished by permission.] 
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ment, and as against the Amiacn patent is 
want of novelty. 

The Horton device was an auger handle, 
provided with a metal band, called in the 
■patent a harrd, around its centre, the lower 
-portion of which barrel is fqrmed into a pro- 
jecting cylinder or socket, recessed or slotted 
upon its opposite sides. The recesses receive 
two jaws, the ends of which are curved so 
as to lie loosely in the recesses, and act as 
hinges upon which the jaws swing. Along 
-the centre axis of the cylinder there is a rec- 
tangular tapering bore, large enough to re- 
ceive the shank of the boring tool. A re- 
volving nut, which forces the jaws together, 
is fitted upon the screw threads which are 
cut upon the periphery of the cylindrical por- 
tion of the cylinder. When the nut is near 
the handle, the lower parts of the jaws swing 
upon their hinged parts, so as to receive the 
shank of the tool to be used. When the nut 
is screwed up, the curved ends of the jaws 
•enclose the shoulder of the auger shank. 
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swivelled head, and at the other the clamp- 
ing mechanism which is the subject of the 
invention. The end of the stock which re- 
ceives the shank, and is called the foot, is 
cylindi'ical, and has a male screw thread cut 
upon its outer surface. A slot is cut ver- 
tically through the foot, and within this slot 
rest the jaws which seize and hold the shank. 
At the bottom of the slot is bored a cylindrical 
cavity with an enlarging orifice. A thimble 
or nut is constructed with a female screw 
thread corresponding at its lower portion 
with the thread on the foot, while the upper 
part is protuberant and contracted towards 
the mouth at the upper end. This nut screws 
upon the foot, and forces the jaws upon the 
shank. These jaws are in thickness suitable 
to fill loosely the slot Then: lower ends are 
attached to each other by a curved wire, 
which is rigidly set in one part, and projects 
loosely through the other part. The upper 
and lower ends of the jaws are bevelled, so 
that they may be forced together by the in- 
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The claims are: "(1) The combination of 
the barrel A, provided with a socket C, jaws 
B and D and nut N, working on a screw for 
holding a boring tool, substantially in the 
manner described and specified, (2) The sock- 
et O of the barrel A, having cavities bb, in 
combination with the jaws B D having curv- 
ed ends to fit therein, to allow th» necessary 
lateral movement in the socket without fall- 
ing out, substantially as desci-ibed and spea- 
fied." 

The Amidon brace consists, as described 
in the patent, "first, in the construction and 
use of two jaws, which conform to the taper 
of the bit shank, and are forced equally upon 
said shank at both ends, by a screw nut or 
other device; second, in the special consti-uc- 
tion of the end of the bit stock to hold said 
jaws and retain them always in place; third, 
in the formation of the groove in the edge of 
each jaw, so that the shoulders of the bit 
shank are enclosed, and the accidental with- 
drawal of the bit prevented;" and, fourth, in 
a particular not material to the present case. 
'The bit stock has at one end the ordinary 



cliued surfaces of. the nut and. the cavity at 
the bottom of the slot, when the nut is screw- 
ed upon the foot. In the opposing surfaces 
of the jaws are formed grooves, which, when 
the jaws are in position, form a recess of 
square section. This recess is made tapering, 
so as to correspond with the taper of the bit 
shank, and is largest at the outer end, so 
that the shoulders of the bit shank may be 
enclosed withm the jaws and the removal of 
the bit be prevented, except by relaxing the 
pressure of the jaws. As the jaws are loose- 
ly connected at the lower ends by the wire, 
they may either move apart, as on a pivot 
at that end, or they may be moved bodily 
away from each other, so as to accommodate 
a bit shank of any size or taper. 

The three claims which are material to this 
case are: "(1) In combination with the jaws 
G, G, or their equivalents, constructed to 
move away from or towards each other in the 
manner described, so that they may conform 
to the taper of the bit-shank, the screw thim- 
ble F, or its equivalent, to force the said 
jaws upon said shank, as and for the pm-- 
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pose set forth. (2) The jaws G, G, consU-uct- 
ed with the groove, formed substantially as 
set forth, so as to enclose the taper sides and 
the shoulders of the shank, as and for the 
purpose described. (3) The cavity D, foi-med 
with a bevelled orifice, as shown, in combina- 
tion with the jaws G, G, constructed with 
correspondingly bevelled ends, as and for the 
purpose shown and described." 

The Ives brace is substantially like the 
Amidon. The Novelty brace differs from the 
Ives mainly in the fact that, in the thimble, 
the thi-eaded portion is separated from the 
swell portion, and the* nose or head of the 
thimble is attached fixedly to the socket. 
The lower portion of the thimble revolves 
towards the foot, and, by its revolution, pro- 
duces the same effect as if the whole thimble 
revolved. 

1. As to the character of the Horton inven- 
tion, and the construction of tlie Horton pat- 
ent Devices for holding tools or articles 
which have shanks of variable sizes and tap- 
ers were known prior to the date of the Hor- 
to*n patent, and consisted broadly of clamping 
jaws and a nut which caused the jaws to 
effect a gripe upon the tool to be held. Thus, 
the clamp described in the Mechanics' Maga- 
zine (volume 14, p. 116) consisted of two 
jaws, with a recess in them to hold whatever 
was placed therein. The jaws are forced to- 
gether by a dome-headed nut acting upon 
theu* noses. The "Stever Chuck" had a slot- 
ted socket with a scr?w thread, and two jaws, 
which clamp the tool by a screw nut or sleeve 
acting upon the jaws. The "Meriden Cutlery 
Ohuelc" had a slotted socliet, with a round 
tapering bore at the bottom of the chuck, and 
two jaws forced together by a collar or sleeve, 
which moves forward upon the socket with- 
out any screw-thread, and is retained in its 
place by friction. The D. H. Chamberlain 
awl holder, patented in 1854, which will be 
more particularly considered hereafter, has a 
socket, and a dome-headed nut moving upon 
the screw on the socket, which nut acts upon 
two jaws, which approach each other and 
grasp the shank of an awl or other similai- 
instrument. 

The peculiar features of the Horton handle 
consisted in combining with the handle or 
stock of a boring tool, a slotted cylinder, pro- 
vided with a rectangular tapering bore for 
holding firmly the' shank of a boring tool, 
and hinged jaws working in the slot, having 
the necessary lateral movement to receive, 
without displacement, variable sizes of tools, 
and a nut moving on the screw thread upon 
the circumference of the cyhnder, which nut 
clamps the jaws together so as to hold the 
shank. The shank is held firmly in place by 
the tapering bore and by the jaws which 
seize the angular portion of the bit, and serve 
not only to draw out the auger fi-om the wood, 
but also help to prevent the auger shank from 
being twisted in its place as the bit enters 
the wood. The nut wedges the swinging jaws 
against the edges of the shank of the tool, 
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and binds the projecting noses of the jaws 
against the upper end of the shank, so as to 
hold the tool firmly in position as it advances 
in the wood, and so as to draw it back as it 
is endeavored to be pulled out. Neither of 
the pre-existing devices had this combination 
of barrel, slotted sodcet with threaded outer 
surface, tapering bore, hmged jaws and nut. 
It is not claimed by the learned expert of the 
defendants that the Horton invention was 
antedated by any of the devices placed in 
evidence. The patent was for a handle of a 
boring tool having these described elements in 
combination, which several elements are form- 
ed substantially as desa-ibed in the specifica- 
tion. The first claim was for the entire com- 
bination of the several elements. The second 
claim omitted the encircling nut, and made 
prominent the shape of the Jaws by wliich 
lateral movement was permitted in the socket, 
without the jaws falling out 

2. The next question is whether the Ives 
and the Novelty braces infringe the Horton 
patent. These braces, which are substantially 
a reproduction of the Amidon brace, are man- 
ifestly an improvement upon the Horton in- 
vention, but have its leading features. Thesc^ 
features, in the defendants' braces, are a 
threaded and slotted cylinder, which loosely 
holds a pair of movable jaws pivoted at the 
foot, or secured by a projection at the bottom 
of the slot, and enclosing a bit shank which 
they are made to clamp firmly by the action 
of an encU'cling nut, which is forced upon the 
shank at both ends, and closes the noses of 
the jaws over the top of tlie shank, so that 
the tool is held and retained in its proper 
position. The tapering bore of the Horton 
patent is transferred, in the defendants' bra- 
ces, to the faces of the jaws, and becomes the 
tapering grooves which enclose the shank as 
the jaws are pressed against it by the action 
of the nut or thimble. The defendants insist 
that the jaws of the Ives braces and of the 
Horton patent are not the same, because they 
say that the only otfice of the Horton jaws 
is to prevent the auger bit from being with- 
drawn from the handle, and are a substitute 
for the nut or rivet which secures the handle 
of an old-fashioned auger, while the Ives 
jaws gripo the shank and prevent its tiu-ning 
around in the handle. But, the Horton jaws 
do not merely hold the auger bit in the 
handle. They also resist any tendency to tm-n 
around or to be twisted in the handle. Argu- 
ing upon this idea, that the office of the jaws 
in the two devices is different, the defend- 
ants easily prove that the respective jaws 
are radically different from each other, and 
that the grooved jaws of the Amidon bit 
holder, which grasp the shank so that it can- 
not turn, perform a different office from the 
jaws of the Horton handle, which, they say, 
serve merely to withdraw the auger bit; but, 
the premises being unsatisfactory, I am of 
opinion that the conclusion is also untenable. 
The principle of the Horton invention is re- 
produced in the Amidon and the defendants'^ 
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bit stock, and, wTiile that principle is develop- 
ed so as to make a more perfect instrument, 
it is developed in substantiaUy the same way, 
and by the same general mechanical means. 
The lateral movement -which is mentioned in 
the second claim of the Horton patent, is pro- 
duced, in the Novelty brace, by the jaws be- 
ing loosely pivoted together in the bottom or 
foot of the cylinder, instead of swinging in 
recesses or cavities of the cylinder, as in the 
Horton patent, and is produced, in the Ives 
brace, by the movement of the jaws in a pro- 
jection substantially similar to the arrange- 
ment in the Horton cylinder. The hinge-lUce 
movement of the jaws is substantially alike in 
each brace. 

3. Is the Amid on patent invalid for want 
of novelty? That the Ives and Novelty braces 
infringe "the Amidon patent, is not practi- 
cally denied, and the principal question which 
remains as to these two bi-aces is the valid- 
ity of the patent. The Amidon bit stock is 
an improvement upon the Horton handle, and 
it becomes impoitant to ascertain wherein 
the improvements consist They are found 
in the shape of the jaws, and of the nut or 
thimble, and in the cavity at the bottom of 
the socket. These jaws are bevelled at the 
upper and lower ends, so that they are forced 
together by the surfaces of the thimble and 
of the cavity at the foot of the cylinder. 
The grooves of the jaws are so tapered as to 
fit the edges and shoulders of the shank, and 
the protuberant portion of the sleeve gives the 
jaws such a capacity of movement that they 
can take in a bit shank beyond the end of its 
shoulder, and the jaws, will conform to the 
shape of the shank. The bevel of the jaws 
at their upper and lower ends, whereby the 
jaws are forced together, and the taper of the 
grooves in the jaws, are the peculiar and dis- 
tinguishuig features of the jaws. The pro- 
tuberant swell of the thimble, whereby the 
jaws have greater capacity of adjustment to 
the taper and shoulder of the bit shank, and 
the contracting mouth of the thimble, which 
draws the noses of the jaws together over 
the top of the shank, are the peculiar features 
of the thimble. The recess at the bottom of 
the slot, formed with a bevelled orifice, has 
its office to force the lower ends of the jaws 
together, as they are forced by the pressure 
of the thimble against the walls of the cav- 
ity. In the peculiar formation of these parts 
of the combination consist the patentable fea- 
tures of the Amidon patent. 

The question of novelty depends materially 
upon the consti'uction which is given to the 
patent and to its first claim, which is as 
follows: "In combination with the jaws 
G, G, or their equivalents, constructed to 
move away from or toward each other in the 
manner described, so that they may conform 
to the taper of the bit shank, the screw thim- 
ble F, or its equivalent, to force the said jaws 
upon said shank, as and for the purpose set 
forth." If this claim means the jaws G, G, 
or any jaws constructed so as to move away 
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from or towards each other, in the general 
manner described, so tliat they may conform 
to the taper of a bit sliank, hi combination 
with the screw thimble F, or any thimble 
which forces the jaws upon the shank, the 
claimed invention was probably well known. 
Such a construction would limit the patent^ 
able part of the invention to the third claim, 
and would make it consist of the recess at 
the bottom of the slot in combination with 
bevelled jaws; but such a construction is 
not in accordance with the actual invention 
or with the specification. The peculiarities 
of the jaws G, G, are minutely described, and 
stress is laid upon the peculiar shape of the 
jaws, which evidently constituted, in the 
mind of the patentee, the distinctive feature 
of his invention. The protuberance and con- 
vergence of the screw thimble are described, 
though the same prominence is not given to 
the thimble as to the jaws. The first claim 
specifies the peculiarly shaped jaws G, G, or 
jaws which are substantially formed like the 
jaws G, G, in the following particulars, viz., 
which are constructed to loosely fill the slot, 
and so that they may moveapart on a pivot, or 
may be moved bodily away from or towards 
each other in the described manner, and thus 
conform to the taper of different bit shanks, 
in combination with the peculiarly shaped 
screw thimble >, or a thimble which is so 
constructed as to allow, by its protuberance, 
the range of movement of the jaws which 
thimble F permits, and also ta bind the heels 
and noses of the jaws upon the shank. This 
claim has special reference to jaws pivoted 
and bevelled, which have the range of move- 
ment between the laterally supporting walls 
of a slotted cylinder which the jaws G, G, 
have, in combination with the encircling 
thimble, which, by its protuberant shape, al- 
so gives the jaws their capacity of move- 
ment, and, by its convergence, clamps the 
noses of the jaws. The grooves are par- 
ticularly specified in the second claim, which 
is for the peculiarly shaped jaws G, G, with 
tapered and grooved faces. The third claim 
is for the cavity D, in the bottom of the 
slot, with a bevelled orifice, in combination 
with the jaws G, G, which combination per- 
mits a lateral movement of the jaws within 
the cylinder, and the closing of the heels of 
the jaws within the cylinder, and the closing 
of the heels of the jaws when acted upon by 
the thimble. 

This statement of the invention and this 
construction of the patent excludes from the 
consideration of anticipatory devices, the 
Stackpole brace of 1SG2, the Stackpole pat- 
ent of 1867, the Goodell brace, and the Bar- 
tholomew brace of 1867. The jaws of nei- 
ther of these braces have tapering ends or 
noses which are closed over the shoulders of 
the bit shank, and which are acted upon by 
a protuberant and convergent sleeve or thim- 
ble. These devices were not, however, main- 
ly relied upon by the defendants, who chiefly 
urged, as an anticipatory invention, the Dex- 
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ter H. Cliaml)erlain awl Iiolder, patented in 
1854. This tool is a useful one for holding 
the shanks of aivls, or other similar small 
tools, hut could not be relied upon to endure 
the strain and twist which necessarily comes 
upon an auger or bit, whose radially cutting 
■edges are forced by successive rerolutions in- 
to the wood. The tool consists of a pair of 
clamps, each one of which is cylindrical up- 
on the outside. The upper and lower ends 
are conical, which ends are cut off and do 
not run to a point. Through the centre of 
the inside of each one of the clamps, is cut 
a triangular groove from top to bottom, so 
that, when the clamps are placed together, 
the triangles face each other, and make a 
uniform, straight, square groove throughout 
the extent of the clamps or jaws. These 
jaws enclose the shank of an awl, and are 
screwed together and kept in place by a 
dome-shaped screw nut. These jaws are 
not like the Amidon jaws, loosely placed in 
a slotted socket, to give lateral motion, nor 
are they so constructed as to accommodate 
themselves to bit shanks of varying taper, 
nor is the dome-shape sleeve the equivalent 
of the protuberant and converging sle*eve of 
the Amidon patent In brief, the Chamber- 
lain holder has neither the movable nor ta- 
pered jaws, nor the thimble, of the Amidon 
stock. 

On February IGth, 3S71, the plaintiffs, or 
their predecessors, licensed the defendants to 
make two thousand braces of their patent, 
jS'o. 111,649, dated February 7th, 1871, for a 
royalty of ten per cent, on the net prices for 
which the defendants sold the braces. They 
did not manufacture the precise invention 
represented in their patent, but made a quan- 
tity of the braces known as the "Ives Brace," 
and which are made according to the Ami- 
don patent. I have not seen the Ives pat- 
ent, and therefore do not undM-stand pre- 
cisely the difEerenee between the two arti- 
cles, but understand, from the testimony of 
the defendants' expert, that there is less ca- 
pacity of lateral movement in the jaws at 
the foot of the brace in the Ives patent, than 
in the Amidon, and that the elder patent is 
broader than the Ives patent. The defend- 
ants were licensed only to make the article 
which was shown in their patent. On De- 
cember 30th, 1875, the defendants, by agree- 
ment, submitted to a preliminary injunction 
against manufacturing the Ives brace, and 
conceded that it was an infringement of the 
Amidon patent, without conceding any other 
questions in the case, in regard to other bra- 
ces. It was further agreed, that, in any ac- 
counting, the defendants shall account for 
all Ives braces, in accordance with the terms 
of said agreement of February 11th, 1871. 
Upon this state of facts, I think that the 
Ives brace is not protected by the license, 
and it is also true that the plaintiffs have 
agreed that the infringement is to be paid 
for as if it was so protected. 
The questions in regard to the Centennial 
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and Centennial Novelty braces only remain. 
These two braces differ from the Ives and 
the Novelty mainly in this, that the jaws are 
attached to the side walls of the bevelled 
cavity in the foot, and that these side walls 
move on a pivot towards each other, when 
operated upon by the screw thimble, and so 
pinch the jaws together. This accomplishes 
the same result, in substantially the same 
way in which it is accomplished in the Am- 
idon patent, where the heels of the jaws are 
foi-ced together in the bevelled orifice by the 
screw thimble acting directly upon the jaws, 
or, as it is expressed in the patent, the jaws 
are "forced together by the inclined surfaces 
of the thimble F and the cavity D, when the 
said thimble is screwed on the foot" It is 
not material whether the walls of the ori- 
fice pinch the jaws, or the jaws are pinched 
against the walls. These two braces, differ- 
ing from the other braces of the defendants 
only in the particular which has been named, 
infringe also the third claim of the Amidon 
patent, and, equally with the other braces, 
infringe the first and second claims of that 
patent, and also of the Horton patent 

There should be a decree for an injunction 
against the four braces of the defendants, 
and for an accounting. 
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MILLETT T. SNOWDEN. 
[1 West. Law J. 240.] 
Circuit Coart, S. D. New York. 
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Copyright — ilcsic — Statdtout Penalty tor Ix- 

FBIXGEMEST — IXTESTION. 

[The publisher of a newspaper who printed 
therein a piece of music which had been copy- 
righted is liable for the statutory penalty for in- 
fringement of one dollar per sheet, although he 
knew nothing of the copyright, and copied the 
music from another newspaper.] 

The plaintiff rwilliam E. Millett] obtained 
a copyright for a piece of music called "The 
Cot Beneath the Hill, a Ballad.— Poetry by 
James F. Otis, Esq.," and now seeks to re- 
cover the penalty, as provided hy statute, of 
one dollar per sheet for violation thereof. 
He charges that [William E.] Snowden, in 
the June number of the Ladies' Companion, 
published such piece of music, &e. The de- 
fendant proved that the music had been 
copied from a Boston paper by the young 
man having charge of that department in 
the Ladies' Companion, and that neither said 
young man nor Mr. Snowden knew of its 
being copyrighted, and that the music was 
changed in a trifling degree from the origi- 
nal. He also offered to prove that the words 
to which the music was set never belonged 
to plaintiff, and that he (defendant) had no 
intention of infringing the copyright. 

Before BETTS, District Judge. 

THE COURT, in its charge, stated that in- 
tention could not be taken into view. If a 
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copyright has been invaded, whether the 
party knew it was copyrighted or not, he is 
liable to the penalty. As to its being dif- 
ferent from the original, in music, as in 
writing, the omission of a word or line or 
paragraph could not change it so as to avoid 
the statute. The poetiy, in this instance, 
could not affect the result, as the copyright 
was for the music. A defendant is at lib- 
erty to show that the work copyrighted was 
not original "w^ith plaintiff, or that it was an 
abbreviation or alteration, and the jury 
could determine whether it was calculated 
to infringe the copyright or not. In cases 
of patents, the jury is at liberty to assess 
damages, but not in violation of copyright. 
The penalty in the latter is fixed by law. 
The jury, if they consider that defendant has 
republished without leave obtained in writ- 
ing from plaintiff, must proceed to ascertain 
the number of sheets proved to have been 
sold, or offered for sale (not the number 
printed), and return a verdict of one dollar 
for each sheet so sold or offered to be sold. 

Verdict for plaintifE, ?625. 



Case Ko. 9,601. 

MILLIOK et al. v. PETERSON. 

[2 Wash. G. C. 31.] i 

Circuit Court, D. Pennsylvania. April Term, 

1807. 

PiiixciPAi, AND Agent— Declarations of Agent 
—Evidence— PoLior of Insubance— Patment. 

1. The declarations of an agent for the dfr' 
fendant, by whose orders the plamtifts had 
made insurance for the benefit of the defendant, 
were not admitted to prove the liability of the 
defendant for the premium. 

2. The policy of insurance, without other proof 
of the payment of the premium, is not evidence 
of its payment. 

This was an action on the case, to recover 
a premium of insurance paid by plaintiffs 
[Millict & Burger] for defendant [Peterson] 
on a policy effected on the Phoenix, the prop- 
erty of defendant, in an insurance office at 
New-York. The order for insurance was giv- 
en by "W. Wiseman, without mentioning the 
defendant; and the policy stated W. Wiseman 
as the person insured. Evidence was given to 
prove that Wiseman acted as the agent of the 
defendant, in ordering the insurance. Wise- 
man sent to the plaintiff his note for the pre- 
mium, as usual, payable in twelve months; 
but before the note became due, Wiseman 
failed. The plaintiff, understanding that the 
insurance was made for the defendant, pro- 
cured from Wiseman the defendant's letter, 
ordering him to have it effected; and got him 
to add on the foot of it, the order he had given 
to the plaintiff. A" witness was examined, 
who stated sundry conversations he had had 

1 [Orijnnally published from the MSS. of Hon. 
Bushrod Wasnington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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with Wiseman respecting tliis business; and 
was about stating that Wiseman told him the 
defendant would pay the debt. 

THE COURT thought this improper evi- 
dence. Wiseman was the defendant's agent 
only to effect the policy. His declarations that 
defendant would pay, are not evidence in the 
cause. It was proved by a witness, that it is 
the constant custom to retain the policy until 
the premium is paid, or a note with a good en- 
dorser given, and then it is delivered out. 

Mr. Hallowell, for plaintiff, argued to the 
jury, that the printed acknowledgment in the 
policy that the premium was paid, is prima 
facie evidence of the fact. This, together with 
the circumstance of the platntifPs being m 
possession of the policy which he could not be 
imless he had paid the premium, is sufficient 
to establish the fact, 

THE COURT expressed an opinion, that 
better evidence could be given of the payment 
of the premium. That inferior evidence ought 
not to be left to the jury, when it appeared 
that there existed better in the power of the 
plaintiff. If he has paid the note he gave for 
the premium, he ought to produce it, or prove 
it to have been paid by other evidence. But 
on recommendation of the court, a juror was 
withdrawn. 

NOTE. The insurer may recover the premi- 
um, notwithstanding the formal receipt in the 
policv, which is not inserted as conclusive evi- 
dence, but to preclude the necessity of proving 
it in ease of loss. 1 Marsh. Ins. 240. 



Case Wo. 9,603. 

MILLIGAN V. The B. F. BRUCE. 

[Newb. 539.] i 

District Court, D. Michigan. Jan., 1857. 

Seamen— Wages— AG iiEEMKST not in Wkiting— 

Statutory Pkovisios— Tcg Boats- Previous 

Wages— Evidence— Book of Payments. 

1. The act of July 20, 1790 [1 Stat. 131], for 
the government and regulation of seamen m 
the merchant service, providing that if an agree- 
ment in writing he not made, &c, with seamen, 
they shall he entitled to the highest rate of 
wages that shall have been paid for a similar 
voyage within three months preceding the ship- 
ping, does not apply to seamen upon tuac boats. 

[Cited in Worth v. Steamboat Lioness No. 2, 
3 Fed. 925.] 

2. Where a seaman was proved to have served 
the year previous for a particular rate of wages, 
and shipped with no agreed rate; Held, that in 
the absence of contrary proof, the last year's 
wages would be presumed right, and taken as the 
measure of wages for the present, 

3. A book of original entries, kept by the cap- 
tain of the propeller, who was also part owner, 
is inadmissible to prove cash payments, there 
being no other proof of these payments. 

[This was a proceeding in admiralty by 
Thomas Milligan against the propeller B. F. 
Bruce for wages due the plaintiff for services 
rendered.] 

1 [Reported by John S. Newberry, Esq.] 
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Jerome & Swift, for libelant. 

Towle, Hunt & Newberry, for respondents. 

T^'ILKIXS, District Judge. Libel for mar- 
iner's wages as engineer of the propeller, em- 
ployed as a tug boat from the mouth of the 
river Detroit to Port Huron. The libelant 
claims at the rate of $70 per month, the high- 
est rate of wages given to engineers. The an- 
swer does not deny that he was employed as 
engineer, but alleges his incompetency to act 
in that capacity, and that, in consequence of 
his incapacity and ignorance the propeller 
suffered great damage, which, as a pecuniary 
loss, covers more than the wages to which he 
would be entitled. The libelant alleges that 
he was employed as engineer, at no particular 
:'ate of wages, and that, as no agreement was 
made in writing, he is entitled, by the act of 
1790, to the highest wages paid for such serv- 
ices. The law cited does not apply to this 
case, the propeller not being engaged in for- 
eign commerce. The libelant has attached to 
his bill an account stated, claiming ?70 per 
month, for six months and twenty-eight days, 
and giving credit for sundry payments, 
amounting, in all, to ^6S, specifically enumer- 
ated, item by item. The answer responds 
that the claimant is ignorant of the actual 
time the said libelant worlied, and leaves him 
to the proof of the same. The proofs are, 
that the libelant went on board of the pro- 
peller on the 10th of February last, and left 
on the 28th of August; and that the vessel 
commenced running on the 1st of May: that 
he was engaged about forty-seven days In 
February and March in fitting up the engine 
and preparing it for use in the approaching 
season: that he had served the previous sea- 
son as engineer, and was continued in that 
capacity, and that he had got the last year 
the sum of $45 per month. The court wifl al- 
low now no more than that siun, and will al- 
low him at that rate from the 10th of February, 
the period fixed by the witness Donevan as 
the time when he commenced his labor as 
engineer. He was acting in that relation 
when he was thus employed, and in the ab- 
sence of satisfactory proof to the contrary, or 
that he was working by the day, the court 
must allow the usual wages per month, which 
he received the seasons previous. A book has 
been introduced in evidence, as a book of 
original entries, kept by the captain, showing 
that the libelant commenced "fitting out" on 
the 7th of February, and that the boat com- 
menced running on the 1st of May. This book 
exhibits certain cash payments made by the 
captain, who is part owner of the vessel, 
which are not admitted hy the libelant. 
These charges are inadmissible, there being 
no other proof of these payments. To admit 
such evidence as conclusive against the mar- 
iner would subject seamen to great injustice. 
There Is no necessity existing why the old 
rule should be modified in this respect Cash 
payments should be accompanied by corre- 
sponding receipts; and where a seaman can- 
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not write, his mark should be taken In the 
presence of the witness. To adjudge otherwise, 
would make the party interested competent 
proof of payment. Moreover, in this case the 
entries are not of such a character as to en- 
title them to implicit credit. The libel specif 
ieally set forth the payments made, and the 
answer should as specifically have denied the 
exhibit, and directed attention to the other 
payments if they actually existed. Other- 
wise, we are called upon to reject the positive 
oath of the libelant, and admit the statement 
of the respondent without oath. 

The ecurt, therefore, decree that the libelant 
shall be paid for six months and twenty-eight 
days, at the rate of $45 per month, amount- 
ing to $308.4S, deducting therefrom the pay- 
ments which he has admitted in his libel, of 
$68, with the $16 admitted on trial to Mr. 
Towle, making in all a credit of ?84, and ad- 
judicating the balance at $222.48. The cash 
paid by Mr. Carey was neither proved nor ad- 
mitted. 

As to the tender alleged, the court is of opin- 
ion that no legal tender was proved; $45 per 
month was offered to the proctor, but leaving 
the time still a subject of controversy. A 
positive sum, covering the whole controversy, 
should have been offered. 

Decree for $222.48, with costs. 
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Case No. 9,603. 

MILLIGAN & DICKSON at al. 

[Pet. C. C. 433.] 1 

Circuit Court, D. Pennsylvania. April Term 
1817. 

AoKXowLEDQMBNT — Power op Attorney — 
Fexnsylvania Act— Evidence of 

EXECl'TIOX. 

1. A deed for land, made under a power of at- 
torney acknowledged before a mayor or other 
chief magistrate of a city, instead of beinj? 
proved before him by the witnesses, and certified 
by him under tht? public seal, is evidence undoi- 
the common law of Pennsylvania, notwith- 
standing the act of 1705. 

2. The provisions of the act of 1705, appiv to 
a power of attorney, proved by the attesting wit- 
nesses, but they do not exclude other evidence 
of the execution of such power. 

[See Case No. 9,G04.] 

[Cited in brief in Garrett v. Crosson, 32 Pa. 
St. 376.J 

This cause, which had been removed into 
the supreme court, upon a division in the 
opinion of the judges, as to the admissibility 
of the power of attorney from Christie to 
ilUligan, was sent back to this court, under 
an agreement of the parties, that this should 
be the single question to be decided. It came 
on now, to be again tried, when the plaiu- 
tifie examined a number of witnesses, includ- 
ing lawyers, conveyancers, ajid a clerk in 



1 [Reported by Ricliard Peters, Jr., Esq.] 
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the office of the master of rolls, and for re- 
•cording of deeds; all of ■v\'hom concurred 
in proving, that the universal practice of this 
state has been, to make conveyances under 
powers of attorney, acknowledged before a 
mayor, or other chief magistrate or officer of 
the ci^, &c. where such power was executed, 
^nd certified under the common or public seal 
•of the said city, hi like manner as if the same 
had been proved by the attesting witnesses. 
That powers of attorney thus certified, have 
uniformly been admitted to be recorded in 
this state, copies whereof have always been 
given in evidence; and that an objection to 
such evidence, never was heard of, until it 
was made on the first trial of this case. That 
4in immense portion of the landed property in 
this state, is held under deeds executed by 
the attorneys of the proprietoi-s and others, 
" in virtue of powers, acknowledged and certi- 
fied as this was. 

Some of the witnesses stated it as their 
■opinion, from an examination of the records, 
and from their recollection of the deeds which 
had been drawn in their respective offices, 
that a very great majority of the powers of 
-attorney for conveying real property in this 
state, have been of this description. That the 
most eminent lawyers and conveyancers in 
the state, had uniformly acted in conformity 
with this opinion. The evidence of some of 
the witnesses, traced their knowledge of this 
practice as far back as fifty or sixty years 
ago; at which time, they found the practice 
established and in use in the offices in which 
fhey entered as apprentices or assistants. 
The testimony of the witnesses, as to this 
practice or usage, its antiquity, uniformity, 
and extent, was uucontroverted. Only one 
witness was examined by the defendants* 
counsel, namely, Mr. Chief Justice Tilghman, 
who stated, that he had received powers of 
attorney from Andrew Allen, in London, chief 
justice of this state, before the Revolution, 
and from other members of that family, for 
the sale of their real property in this state, 
all of which were acknowledged and certified 
like the presents This was in the year 1809. 
That, after examining the act of 1705, he re- 
turned those powers to his constituents, and 
•directed them to have them proved before the 
mayor or magistrate. But, the chief justice 
stated nothing, in opposition to the practice 
proved by the other witnesses. He further 
stated, that although the law requires the 
certificate of the magistrate of the proof of 
deeds before him, to be authenticated under 
the common or public seal of the city, yet a 
long usage of cextifying the proof without 
such seal, had grown up, and had received 
the sanction of the supreme court of the 
state, on the ground of such usage. 

The plaintiff proved the loss of the original 
power of attorney; the paper now offered in 
evidence, was a copy of the exemplification 
of the power, from the office for recording 
deeds, where the exemplification was record- 
ed. IDavey v. Turner] 1 Dall. [1 U. S.] 11; 
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[Lloyd V. Taylor] Id. 17; [llorris v. Vander- 
en] Id. 66. 

WASHINGTON, Circuit Justice. "When 
this cause was formerly tried, the only ques- 
tion which I could judicially decide, was, 
whether under the words of the act of 1705, 
a power of attorney acknowledged before the 
mayor or chief magistrate of a city, and cer- 
tified under the public or common seal, could 
be given in evidence. That act declares, that 
all sales or conveyances of lands thereafter 
to be made, by virtue of any letters of at- 
torney, duly executed, and expressly giving 
a power to sell lands or other estates, certi- 
fied to have been proved by two or more of 
the witnesses thereunto, before any mayor 
or chief magistrate of a city, &c. under the 
common seal, &c., or proved in Pennsylvania 
before any justice of the peace, by one or 
more of the witnesses thereto, &c. shall be 
good and effectual in law, to all intents and 
pui*poses, whatsoever, as if the said constitu- 
ent had by his deed conveyed the same. 

Upon the construction of this law, it ap- 
peared to me there could scarcely be two 
opinions. It allowed powers of attorney, 
proved as the law directs, by tiie attesting 
witnesses, to be given in evidence; but it did 
not extend the same privilege to powers ac- 
knowledged by the party. The former case, 
therefore, was no longer open to the com- 
mon law objection, that a deed must be prov- 
ed upon the trial of a cause in which it is 
offered, by the attesting witnesses, if they 
can be produced, subject to the legal excep- 
tions and qualifications of the rule. The lat- 
ter case was left exposed to the full operation 
of that principle, as it was not provided for 
by this statute. There was no testimony giv- 
en of a practice and usage lUce that which has 
been proved in this case. It is true, Judge 
Peters stated to me the general understand- 
ing of legal and other men, upon this subject, 
substantially, as he has now testified. But 
no proof of such a practice was given, so that 
I could act judicially upon it, or to enable the 
supreme court to judge how far such prac- 
tice had controlled or affected the principle of 
the common law. I could not therefore, give 
any other opinion than the one I did, which 
was unfavourable to this evidence. 

This trial presents a perfectly new case^ up- 
on the evidence which has been given. 

It is contended by the defendants' counsel, 
that no practice or usage can repeal or control 
an express statute; and that for this rea- 
son the eases of Davey v. Turner, 1 Dall. [1 
U. S.] 11, and the lessee of Lloyd v. Taylor, 
Id. 17, in which it was decided, that a feme 
covert had legally parted with her estate by 
being privily examined without a fine being 
levied, and even by the mere joining her hus- 
band in the deed, are no authority in this 
case; because, the long and uniform practice, 
which, by those decisions, sanctions this 
mode of disposing of her estate, violated no 
statute of this state, but merely a rule of the 
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common law, wbicli required a fine to be 
levied, in order to bind the estate of a feme 
covert. NoWj admit for a moment, tliat a 
usage, however ancient, cannot control or 
vaiy the plain interpretation of a statute; 
still it is obvious, that the error of the argu- 
ment consists in supposing that the usage set 
up in this case, is at variance with the pro- 
visions of the act of 1705. That act provides 
merely for the case of powers of attorney, 
proved by the attesting witness", but it does 
not exclude other modes of proof. It does not 
declare that the acknowledgment of the party 
shall not be sufficient, oc that the certificate 
of the magisti'ate shall be sufficient to au- 
thenticate the instrument in no instance, but 
where the execution of it is proved by the 
witnesses thereto. All that can be said is, 
that the acknowledgment before the magis- 
trate is not provided for; and therefore, up- 
on common law rules, the certificate of the 
acknowledgment could not be received as evi- 
dence of the execution. Here, then, the prac- 
tice, coeval, it is probable, with the act of 
3705, and certainly extending beyond the 
memoiy of man, steps in and supplies the 
omission in the law to provide for the case. 
This practice originated, no doubt, in the 
opinion, that the acknowledgment of a deed 
is equivalent to proof by witnesses, and that, 
therefore, it was within the equity of the stat- 
ute. This opinion became practically embod- 
ied into the land titles of this state; inso- 
much that we find, as far back as the recol- 
lection of the oldest witness, who has been 
examined extends, foreign powers of attorney 
were certified upon the acknowledgment of 
the party who gave them, and that this mode 
of proving the execution was much more 
practised than the other. What is this, then, 
but a usage or common law of the state, con- 
trolling the common law of England; sup- 
plying an omission in tbe statute law of the 
slate, not violating any one of its provisions? 
In this view of the subject, then, it is plain 
that the cases cited from 1 Dall. [1 U. S.] have 
settled a principle which is strictly appli- 
cable to this case. 

The witnesses who have been examined as 
to the usage asserted in this case, do not 
recollect tliat this question has ever been di- 
rectly decided in the courts of this state; if 
it had, I presume it would not now be con- 
tested. But, I would ask, what stronger evi- 
dence can we have that the usage has become 
incorporated into the law of this state, than 
the uniform admission of deeds, executed un- 
der powers of attorney so acknowledged and 
certified as evidence of their execution, by all 
the courts, without an objection having been 
made, either at the bar or on thq bench? If 
the objection was never taken, it must have 
been because the law was understood to be 
too plain to be controverted. 

This usage, then, forms one of the great 
and essential land marks of real propex-ty in 
this state; and if the titles depending upon 
it are to be uprooted at this day, I will not be 



the judge to commence this work of devasta- 
tion. Never was there a case where the 
principle communis error facit jus, was more 
strictly, and necessarily applicable. 

It is therefore the opinion of the court, that 
the evidence which has been offered ought to 
go to the jury; and if, upon the evidence 
which has been given, they are satisfied that 
the usage as I have stated it, has been prov- 
ed, their verdict ought to be for the plaintiff. 

Verdict for plaintiff. 



Case Wo. 9,604. 

MILLIGAN v. DICKSON et al. 

[2 Wash. G. C. 258; Pet. C. C. 433, note.] i 

Circuit Court, D. Pennsylvania. Oct Term, 
1808. 

Ejectment— Pdblic Land— Plaintiff's Title — 
Patmest of Purchase Monet — Right 
OF Bstrt. 
The plaintifE claimed under a warrant and sur- 
vey in 1769; but produced no proof of the pay- 
ment of the purchase money to the proprietors or 
to the state. Such a title is not sufficient to re- 
cover in ejectment, as it does not give a right 
of ent^J^ 

The title of the plaintiff [the lessee of Milli- 
gan] was as follows: On the 1st of April, 
1769, a special application, (No. 39,) for three 
hundred acres, was made for John Campbell, 
at Ligonier, near the fort on the Conemaugh, 
and a small creek running into the same, 
joining Samuel Duncan, called "M'Gee's Hunt- 
ing Cabin." On the 5th of June a survey 
was returned, in pui-suance of order No. 39, 
dated the 24th of May, 1769, for John Camp- 
bell, situated near the fort on the Cone- 
maugh, and on a small creek called "M'Gee's 
Run," at his hunting cabin. The sui-veyor 
states, that "at the time of making the sur- 
vey, T. Armstrong made pretensions to the 
land, under an order No. 64, but the special 
order, on which I returned the sui've3% was 
not then come to hand." Campbell died; 
and his widow and administratrix, by order 
of the orphan's court, legally sold the above 
land to James Christie, in 1773, which she 
regularly conveyed to him. In 1796, Robert 
Milligan was appointed attorney in fact by 
Christie, to sell this land, and in the year 
1800, he sold and conveyed it to the lessor of 
the plaintiff. It appeared in evidence, that 
when Christie purchased the land, in 1773, 
he placed upon it a sei-vant man and his 
wife, indentured for five years, in order to 
retain the possession, and take care of the 
land. The servant man died before the ex- 
piration of the five years, and his widow 
married one Hadabaugh who continued to 
live on the land, without paying rent, till 
about six years ago, when he left it, and the 
defendants [Dickson and others] took pos- 
session. In 1796, Hadabaugh came to the 

1 [Orifdually published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



[17 Fed. Cas. page 379] 



(Case No. 9,604) MILLIQAN 



attorney of Christie, in order to buy this 
land, and offered as much for it as it was 
afterwards sold for, but it was not then 
accepted. The defendants claimed under a 
lottery order, dated April 3d, 1769, No. 64, 
for three hundred acres, on the forks of the 
Conemaugh and M'Gee's i*un, to include a 
spring. The defendants proved a settle- 
ment, near twelve months prior to April, 
1769; in March of that year, Campbell dis- 
seized him, and made improvements, and 
continued to hold it, before and after his sur- 
vey. It was proved that the land in ques- 
tion Is fifteen miles from Iiigonier, and that 
there was no foit at all on the Conemaugh 
in 1769, nor does the land join Samuel Dun- 
can; in all other respects, the survey fits the 
order of April 1st, 1769. It was also proved, 
that no such order as the one recited in the 
sui-vey of May 24th, 1769, was to be found 
on the books of the land office, or amongst 
the papers. That of the 1st of April, was 
found duly recorded. It did not" appear, 
that either of the parties had paid any thing 
to the state for this land. The power of at- 
torney from Christie to Milligan, or rather 
an esempliflcatilon of it, was certified by the 
lord provost and chief magistrate of Edin- 
burgh, to have been acknowledged by Chris- 
tie before him, and was certified under the 
city seal. 

This was objected to, by Dallas for defend- 
ant, because it is only an exemplification, and 
there 'is no proof that the original is lost; and 
it is certified, as having been merely acknowl- 
edged, whereas the act of assembly, passed in 
1705, declares, that "letters of attorney, the 
execution whereof shall have been proved by 
two of the witnesses thereto, before any 
mayor or chief magistrate of any city, &c. 
where the same was made, and certified un- 
der the public seal of such city, &c., shall be 
good; and all deeds for lands, made by virtue 
of powers so proved and certified, shall be 
effectual." This power is not proved, but is 
acknowledged, and therefore it is not authen- 
ticated under the law. 

Tilghman, for plaintiff, admitted that the 
words of the law were against him, but con- 
tended, that the uniform practice in this state 
had been otherwise, and that powers, proved 
and certified as this is, have without objec- 
tion been regularly admitted. 

PETERS, District Judge, was for admitting 
the evidence upon the principle that commu- 
nis error facit jus. 

WASHINGTON, Circuit Justice, contra. 
The law is plain. I know nothing of a con- 
trary practice. The court being divided, the' 
evidence was admitted. 

Dallas offered a paper, signed Richard "Wal- 
lace, proved to be in the handwriting (except 
the signature) of Kennedy, secretary of the 
land office, purporting to be the application of 
John Campbell of April 1st 1769, but differing 
from it. The origmal is lost, and Kennedy is 
dead. 

THE COURT thought it improper to admit 



the evidence, against a certified copy of the 
application, from the records of the land 
office. 

The objections to the plaintiff's recovery 
were— First; that the survey is not a location 
of the application of April 1st, 1769, as it re- 
fere to an application differing in date— is not 
at Ligonier, nor near to any fort— and does 
not adjoin Samuel Duncan. Second; the les- 
sor of the plaintiff, having only a survey, 
without payment of the consideration to the 
proprietors or to the state, has not obtained a 
legal title to authorize a recovery in eject- 
ment. Third; the plaintiff has not a right 
of entiy by possession, because it does not 
appear that those who held the possession, 
held under Chi-istie; nor did they pay rent; 
which were necessary, in order to make their 
possession the possession of Christie. Run. 
Eject. 15, 58, 60, 292, 289; 2 Bae. Abr. 423; 
2 Strange, 1128; 1 Wils. 176. 

The plaintiff insisted upon an uninterrupted 
possession from 1769, till about six years ago, 
when the defendants gained it; but if other- 
wise, the plaintiff may recover, upon priority 
of possession, against a disseizox*. Cro. Eliz. 
438, T. 

The other points were also controverted. 

"WASHINGTON, Circuit Justice (charging 
jury). Whether the survey for CampbeU does 
or does not fit the application, is a question of 
some difficulty, but you may discharge your 
minds from this subject, since the plaintiff 
places his chief reliance upon his possessory 
title; and if that will not support him, he 
cannot recover in the present action upon his 
paper title, for that does not give him a legal 
title. The question, then, for your considera- 
tion, is, whether the plaintiff has shown a 
right of entry? Prom 1769 to 1778, it is clear, 
that the premises were in the possession of 
Campbell, under whom the lessor claims; or 
of Christie, by his servants. It does not ap- 
pear that Hadabaugh paid rent to Christie; 
nor, from any positive declarations from him, 
whether he held under or adversely to Chris- 
tie. Whether you will consider his offer, in 
1796, to purchase the land, and his subsequent 
abandonment of it, as evidence of the former, 
or not, is the question. If you are of opinion 
that he held under Christie, then it is unim- 
portant whether he paid rent or not; and In 
that case, you should find for the plaintiff. If 
you think that he held in opposition to the 
title of Christie, then your verdict should be 
for the defendants, since an order and survey, 
without payment of the consideration, does 
not give a. legal right of entry. 

Verdict for defendants. 

[NOTE. The case was removed to the su- 
preme court upon a division of opinion of the 
judges as to the admissibility of the pow^ of 
attorney from Christie to Milligan, but the case 
was sent back under an agreement of the par- 
ties that this single question should be decided. 
Evidence was introduced as to the practice in 
the state. There was a verdict for the plain- 
tiffs. Case No. 9,603.] 
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Case nSTo. 9,605. 

MILLrlGAN V. HOVBY. 

13 Biss. 13; 1 14 Int. Rev. Ree. 20; 3 Chi. Leg. 

News, 321; 4 Am. Law T. Rep. 

U. S. Cts. 136.] 

Circuit Court, D. Indiana, May, 1671. 

Akmt axd Navt^Militahy CoMMrssioxs— When 

USCOXSTITUTIONAL — LIABILITY OP MeMBEKS 

— LiisiiTATioN OF Action — Damages. 

1. Jlilitary commissions and their acts, in the 
trial of persons not in the military service, during 
the late civil war, in states where the courts were 
undisturbed, were unconstitutional. 

2. The members of such commissions, and of- 
ficers of the Unit,'d States army, are liable for 
arrest and imprisonment ordered by them in 
such states, even though ratified and approved 
by the executive department of the government. 

3. They are also liable for imprisonment suffer- 
ed beyond their jurisdiction, if such imprison- 
ment was the natural and necessary result of the 
sentence pronounced by them, 

4. The limitation imposed by the act of con- 
gress of March 3, 1863 [12 Stat. 756], was 
within the power of congress, and binding upon 
state tribunals. 

5. The defendants are not liable for any acts, 
nor any portion of the term of imprisonment, 
prior to two years before the commencement of 
the action: the statute begins to run notwith- 
standing that the imprisonment was a continued 
act 

6. It seems that an act of congress would not 
be complete justification, if the trial by a mili- 
tary commission was forbidden by the constitu- 
tion. 

7. The damages to be allowed should be com- 
pensatory, and not exemplary or punitive. 

8. The action of military commissions, and 
duties of army officers, commented on. 

This was an action of trespass, by Lambin 
P. Milligan, for an alleged wrongful arrest 
and impi-isonment. The principal facts which 
gave rise to the controversy were undisputed. 
On the 5th of October, 1864, during the Re- 
bellion, the plaintiff was a citizen of Indiana, 
residing in the county of Huntington, and not 
engaged in the military or naval service of 
the United States. General Hovey, one of 
the defendants, was the military commander 
of the district of Indiana, duly appointed by 
the president. On that day General Hovey, 
as such commander, ordered an ofiScer and 
some soldiei*s to proceed to Huntington and 
arrest the plaintiff. He was accordingly ar- 
rested at his house there and brought to In- 
dianapolis, and confined in prison. He was 
shortly after tried before a military commis- 
sion on cei'tain charges brought against him 
for conspiring against the government, afford- 
ing aid and comfort to the enemy, inciting 
insurrection, disloyal practices, and violation 
of the usages of war. The commission con- 
victed Mm and sentenced him to be hanged. 
His imprisonment was continued under this 
sentence at Indianapolis till the 2d day of 
June, 1865, when, a commutation having been 
made in the sentence by the president. Gen- 
eral Hovey ordered the plaintiff to be re- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



moved to the penitentiary of Ohio, at Colum- 
bus, in compliance with instructions from the 
war department, where he remained till the 
lOtb of April, 1866, when he was liberated. 
In the meantime, on the 10th of May, caS65, 
the plaintiff had made application to tliis 
court for a writ of habeas coi-pus, upon which 
the opinions of the judges were divided, and 
the questions certified to the supreme court, 
under the act of congress of April 29th, 1802. 
That eom-t, after elaboi-ate argument and 
consideration, held that tbe military commis- 
sion bad no jurisdiction to tiy and sentence 
the petitioner, and ordered the writ to issue 
according to the prayer of the petitioner, and 
that he be dischai-ged from custody. Ex par- 
te Milligan, 4 Wall. [71 U. S.] 2. It was 
for these acts thus done by General Hovey as 
military commander, by otber defendants as 
members of the military commission, and by 
others as having some agency in his arrest, 
trial and imprisonment, that the action was 
brought, although the plaintiff simply set 
them out as a wrongful arrest and imprison- 
ment, without stating the reasons which in- 
fluenced tbe defendants. The defendants 
pleaded: (1) not guilty; (2) tbat the arrest 
and imprisonment grew out of the plaintiff's 
participation in the offenses charged against 
him before the military commission; that he 
was guilty thereof, and that the defendants 
were acting as officers in the army of the 
United States, under the authority of the 
president, without malice, and with no more 
force than necessary; (3) that for all acts 
done prior to the 13th of March, 1SG6, the 
limitation of two years prescribed by the sev- 
enth section of the habeas coi"pus act of con- 
gress of March 3, 1863, applies, the suit hav- 
ing been brought on the 13th of March, 1868; 
and tbe defendants say as to the imprison- 
ment after March 13, 1866, they are not 
guilty. 

T. A. Hendricks, for plaintiff. 

J. TV. Gordon and Benjamin Harrison, for 
defendants. 

DRUMMOND, Circuit Judge (charging ju- 
ly). The agency of most of the defendants 
In the arrest and imprisonment of the plaintiff 
is not seriously controverted. The arrest was 
made on the order of General Hovey, and by 
bim he was held for military trial. 

The defendants Spooner, Dehart, Bennett, 
Murraj'', and Williams, were members of the 
military commission that tried and convicted 
him, and it was in consequence of their ac- 
. tion that he was still retained in prison. If 
they had acquitted him it is a fair inference 
be would bave been released,^ unless, indeed, 
other charges were preferred against him. 
This being the ease on. the part of the plain- 
tiff, we now proceed to consider the defense. 

However it may bave been before the ar- 
rest and trial, there is no doubt that the acts 
of General Hovey and bis brother officers, in 
tbe seizure, trial and sentence of tbe plaintiff, 
were ratified and approved by the executive 
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department of the goverumeut. The legisla- 
tion of congress lias also been to the same 
effect Act Slareh 3, 18C3, § 4 (12 Stat. 756); 
Act May 11, 1866, § 1 (14 Stat. 46); Act 
Tilarch 2, 1867 (14 Stat 432); 3 Davis' Supp. 
Ind. St 570. 

The first question, therefore, is whether this 
constitutes a good defense. The supreme 
court of the United States decided upon the 
facts then before it that the action of the 
military commission in the trial and sentence 
of the plaintiff was null and void. DDx parte 
iMilligan] 4 Wall. [71 U. S.] 2. The court also 
decided that in the trial and sentence the-con- 
stitutional rights of the plaintiff were in- 
vaded; that is, the act done was prohibited 
by the constitution of the United States. A 
majority of the court held that even congress 
could not authorize the act. If an act is pro- 
hibited by the constitution, and it is beyond 
the power of congress to autliorize it, then it 
may be said the wrong done by the act is 
not subject to complete indemnity by con- 
gress, because then the prohibition of the con- 
stitution to protect private i-ights would be 
without effect Id. 136. As the muiority of 
the judges of the supreme court in the Milli- 
gan Case held that the trial and sentence 
might have been legal if congress had au- 
thorized military commissions, then I think 
it is fairly to be inferred that in their opinion 
congress could give indemnity for the same, 
although the ti-ial was illegal at the time for 
want of an act of congress. I have preferred 
to- rule, for the puiposes of this trial, that 
an act of congress would not be a complete 
justification if the military trial was forbid- 
den by the constitution. 

This question is undoubtedly of great im- 
portance, and it has been reserved for future 
consideration. It is for this reason that the 
second defense is placed on the ground that 
there was martial law, suspension of the priv- 
ilege of the writ of habeas corpus, and war 
and military operations in Indiana at the time 
of arrest Under the present ruling of the 
court, proof of this last averment is essential 
to the validity of the defense. In the case 
presented to the supreme court it was assum- 
ed that there was at the time no war in In- 
diana, and it was declared that no usage of 
war could sanction a military trial there for 
any offense of a citizen not connected with 
. the military service. But in this case the de- 
fendants have been permitted to aver and 
give evidence touching a state of war before, 
at and after the arrest of the plaintiff. Un- 
der what condition of affairs would the law 
have given validity to the commission that 
tried the plaintiff? This question is answer- 
ed by the supreme court of the United States 
in the case so often referred to. These are 
some of the principles stated by that court: 
"Martial law cannot arise from a threatened 
invasion. The necessity must be actual and 
present; the invasion real, such as effectual- 
ly closes the courts and deposes the civil ad- 
ministi'ation." 



"There are occasions when martial law can. 
be properly applied. If in foreign invasion 
or civil war the courts are actually closed,, 
and it is impossible to administer criminal 
justice according to law, then, on the theatre 
of active military operations where war really 
prevails, there is a necessity to furnish a sub- 
stitute for the civil authority thus over- 
thrown. * * * As necessity creates the 
rule, so it limits its duration, for if this (mili- 
taiy) government is continued after the courts 
are reinstated, it is a gross usurpation of pow- 
er. Martial rule can never exist where the 
courts are open and in the proper and unob- 
structed exercise of their jurisdiction; it is 
also confined to the locality of actual war." 

Does the evidence before the jury bring this, 
case within the conditions named? "We know 
judicially, and therefore it is proved, that the 
federal courts of Indiana were open during 
the time the events occurred which have giv- 
en rise to this controversy. . Gases, both civil 
and criminal, were ti-ied, and rights of per- 
son and property determined, A part of the 
state had been invaded in July, 1863, but 
that had passed away. There were occasion- 
al disturbances, the draft was sometimes op- 
posed, the arrest of deserters resisted, render- 
ing necessary the aid of soldiers. A few 
were killed in these collisions, but the civil 
administi'ation of the state was in full vigor. 
It was not impossible to administer criminal 
justice according to law in the federal courts. 
A single instance only is specified where mili- 
tary assistance was required to enforce the 
process of the federal court, and that was 
merely preventive. It is impossible to doubt 
that if the facts as established now had been 
before the supreme court of the United States 
in the Case of Milligan, the result would have 
been the same. It is claimed that there was 
a great conspiracy pervading the state, hav- 
ing for its end a revolution, civil and military, 
in the interest of the enemies of the govern- 
ment But, in fact, a few only were arrested 
and tried before the militai-y commission, 
and it cannot admit of question that the plain- 
tiff could have been taken by civil officers be- 
fore the courts, and there tried for any of- 
fenses of which he had been guilty. 

I do not wish to withdraw from your con- 
sideration the facts on which you are to de- 
cide, but if the case of Ex parte Milligan, re- 
ported in 4 Wall, [supra], is to stand as the 
rule of his trial before the military commis- 
sion and the test of its validity, then I am 
impelled to say that no fair construction of 
the evidence presented to you has changed 
that rule, or protected with the forms of con- 
stitutional law that which the supreme court 
then pronounced null and void. 

It is insisted that the act of congi-ess of 
March 3, 1S63 (12 Stat. 755), in relation to the 
writ of habeas corpus, recognized the author- 
ity of the military to arrest and to hold the 
plaintiff in custody until a grand jm:y met, 
and that did not occur till May, 1865. If 
\ General Hovey and those whom he obeyed 
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had followed the directions of that act, it 
is probable no controversy would have arisen 
upon the subject. The act of 1863 intended 
that a man in the condition of Milligan, a 
citizen of the state, not connected with the 
land or naval service, should be tried by the 
civil courts; that his alleged offenses should 
be investigated by a giand jury, and, if in- 
dicted, that he should be tried before the 
civil courts of the United States, with a jury 
to settle disputed facts, and a judge to ex- 
pound the law. But it is too clear for de- 
bate, that the act of congress of 18G3 was 
not considered as ruling the case. Those who 
ordered and confirmed the trial of the plaintifE 
by military commission claimed and exercised 
the power as a law of the army above and 
beyond the authority of the civil courts. If 
it be conceded, therefore, that he could have 
been taken by a company of soldiers Instead 
of by the process of a civil court, those who 
made the arrest should, in good faith; have 
submitted to the law of 1863, and brought the 
plaintiff before the proper court on the char- 
ges made against him. The military trial, 
sentence, and siibsequent imprisonment of the 
plaintiff find, therefore, no justification in the 
act of 1863. 

The third defense, which may have a great 
influence in the cr.se, is the statute of lim- 
itations of 1863 (12 Stat. 757). The seventh 
section of that statute declares that no suit 
or prosecution, civil or criminal, shall be main- 
tained for any an-est or imprisonment made or 
other trespasses or wrongs committed at any 
time during the Rebellion, by virtue or under 
color of any authority derived from or exer- 
cised by or under the president of the United 
States, or by or under any act of congress, 
imless the same shall be commenced within 
two years next after the arrest, imprisonment, 
trespass or wrongs complained of. 

At the time this statute was passed we were 
engaged in a great civil war. In such a 
war, perhaps, more than any other, under the 
influence of the passions created by the con- 
flict, and the zeal of even the officers and 
soldiers who combatted for the maintenance 
of the government, it was foreseen that pri- 
vate rights, both of person and property, 
might be invaded; that wrongs might be com- 
mitted for which, under the constitution and 
laws, the person conunitting them might be 
called to answer before the courts of the coun- 
try. If we concede that there might be 
wrongs for which there could not be absolute 
indemnity, still it was but an act of justice 
to those thus subject to prosecutions to declare 
that remedies should be sought for through the 
courts within a certain time, provided it were 
not so short as, in effect, to destroy the rem- 
edy itself. The acts for which actions were 
to be brought within a limited time were 
those done under the authority of the chief 
magistrate of the nation— the commander-in- 
chief of its armies. I cannot doubt, therefore, 
that it was competent for congress to enact 
that all such actions should be commenced 



within a reasonable time after the wrong was 
committed. The limitation prescribed by con- 
gress was two years, thus giving ample op- 
portunity for the enforcement of any rights 
created or protected by the constitution or 
laws. It has always been decided that this 
is a matter resting with the legislature, and 
the only question is whether the limitation is 
within the control of congress, this action hav- 
ing been originally brought in oneof the courts 
of the state. But states might take different 
views of the subject, and in some, where re- 
bellious sentiments were paramount, the leg- 
islatures might leave such actions against the 
agents of the government without limitation. 
There must, therefore, be an authority co- 
extensive with the nation which could create 
a uniform rule, and to congress only is such 
power given from the nature of the case. 
Even if it be true that the states may be able, 
subject to certain qualifications, to create rules 
for their own coorts, which is not here intend- 
ed to be questioned, yet, in the absence of any 
such binding rules, the legislation of congress, 
in the cases named, must be a law to a state 
as well as to a federal couit. I think, there- 
fore, that the statute of limitation of 1863 is 
obligatory in this ease. 

The action was commenced on the 13th of 
March, 1868. Two years would go back to 
the 13th of March, 1866. The plaintiff was 
released on the 10th April, 1866, and what- 
ever may be said of his ability to commence 
a suit prior to that time, afterwards his poAver 
was complete. He waited till the 13th of 
March, 1868. It is said that ttie imprisonment 
was one continued act, and consequently that 
two years not having passed from its termina- 
tion to the commencement of the suit, the ac- 
tion included the whole term, notwithstand- 
ing a part of the imprisonment occurred more 
than two years before; but it seems to me 
that the act of congress was intended to say 
to any one who delayed his action it should 
be at his own risk. Thei-e Is no saving in the 
statute, for imprisonment or any other cause. 
It was the design that whatever was done by 
way of suit should be done quickly, and not 
to leave officers and soldiers at a distant day 
to be harassed by litigation. In any event, 
tiaerefore, the defendants would not be liable 
for any acts done prior to March 13, 1866. 
Ai-e General Hovey and the officers of the 
military court responsible for any portion of * 
the imprisonment in Ohio? The facts bearing 
on this part of the case are not disputed. 
The plaintiff, after the commutation of his 
sentence, and while the federal court and its 
grand jury weie in session In this disti-ict, 
by order of General Hovey, was on the 2d 
of .Tune. 1865, sent to the -penitentiary of 
Ohio, at Columbus, and there received by the 
warden. General Hovey made this order pur- 
suant to instnietions from the president, and, 
therefore, can claim the same exemption as 
for previous action, and no more. The mem- 
bers of the military court had no further 
agency in his transfer and imprisonment in 
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Ohio fhan what grew out of the trial and 
sentence, and the only question is whether 
that was not the necessary and natural result 
•of the sentence pronounced on the plaintiff. 
On the theory that the military court had ju- 
risdiction of the case, the president could 
order the sentence to he carried Into execu- 
tion, or commute it. Whatever, therefore, 
was done to the plaintiff in Ohio was in con- 
sequence of his trial and conviction by tlie 
military commission; and if that fail as a jus- 
tification to those who gave the instructions to 
General Hovey, it must also fail to those 
through whose action or instrumentality 'the 
-transfer to Ohio was made. 

The only remaining question, if the jury 
shall find a verdict for the plaintiff, is, what 
amount of compensation shall he allowed. 
That x*ests exclusively with the jury. At the 
same time a few remarks by the com-t on this 
point may not be out of place. It is conceded 
by the plaintiff's counsel that the damages 
should be only compensatory, and not es- 
•emplary or punitive. 

The principal defendants were ofEicers in 
the army, acting imder the president of the 
United States and his military subordinates. 
The members of the military commission were 
■detailed as such by their official superior. All 
were of a profession where obedience was 
■exacted as a rule of their conduct. It was at 
3. ci'isis when much alarm was felt by the puo- 
lic For the pm-pose of showing the reasons 
for their action, evidence has been introduced 
by the defendants tending to prove that there 
was a conspiracy of some persons, the aim of 
which was aid and comfort to the rebels, and 
Tiostility to the government. There was in 
Indiana, in 1863, a secret society known as 
the "Sons of Liberty." There can be no doubt 
that some of the members of that society- 
bow many does not appear— were engaged in 
a treasonable design against the government, 
and that their purpose was to involve the 
whole of the society, if possible; if not, then 
all whom they could influence in that design. 
The military authorities here at the time had 
knowledge of this scheme, and under the be- 
lief that it was indispensable to thwart it at 
■once, arrested some of the supposed leaders, 
and among the rest the plaintiff. Under the 
convictions produced by this state of things 
the defendants arrested, tried and condemned 
the plaintiff upon the evidence before them. 
Whether the evidence or what might have 
been produced would have warranted his con- 
viction before a civil court need not be de- 
-cided. It is clear that the defendants were 
performing what they considered a military 
•duty. 

It should also be borne in mind that the eon- 
iluet of the defendants in relation to the plaln- 
■tiff was approved by those whose judgment 
,and opinion they would regard with the great- 
est respect— the highest officers of the nation. 
All the circumstances should be regarded in 
weighing the acts of the defendants. If you 
should believe there is any evidence connect- 
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ing the plaintiff with a conspiracy against the 
government, though it would not justify his 
trial by a military commission, yet It would 
undoubtedly affect your conclusions upon the 
question of damages; so, too, if you should be- 
lieve the acts of the defendants were done 
without sufficient excuse, and the plaintiff was 
an innocent man. 

As the court reviews the law and evidence 
the plaintiff can recover damages only for the 
imDrisonment from the 13th March, IStJG- for 
that he is entitled to compensation. That 
would include certainly any pecuniary -loss 
thereby sustained, as well directiy as indirect- 
ly. If you believe there is no evidence con- 
necting tiie defendants, Zumro and Bratton, 
with the imprisonment of the plauitiff, then 
as to them you will find a verdict of not 
guilty. 

It will be observed that the charge of the 
court has been rather an exposition of the 
law than a commentary on the facts, and that 
has necessarily been so. The material facts 
are not in controversy, and the question Is, 
what is the law upon these facts? The facts 
in dispute the court leaves to you. The law 
you will take from the court. I commend the 
case to your careful, candid, and Intelligent 
consideration. 

The jury found a verdict for the plaintiff, with 
nominal damages. 
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MILLIGAN v. MAYNE. 

[2 Oraneh, 0. 0. 210.] i 

Circuit Court, District of Columbia. June 
Term. 1820. 

Deeds — When Ackxojvledged — Recordation — 
Cektificate op Clerk — Evi- 
dence — Receipt. 

1. A deed of land in Maryland, acknowledged 
by the grantor, before two justices of the peace 
of the county in Maryland in which the grantor 
then resided, not being the county in which the 
land laid, is not properly recorded under the act 
of 1766 (chapter 14), unless there were indorsed 
on the deed a certificate of the clerk of the coun- 
ty under the seal of the court' that the two jus- 
tices were, at the time, justices of the peace of 
that county, and such certificate recorded with 
the deed. 

2. A receipt at the bottom of a collector's cer- 
tificate of a tax-sale, to which certificate there is 
a subscribing witness, may be given in evidence, 
without proving the certificate of sale by the sub- 
scribing witness. 

3. The receipts of the collector are not evi- 
dence upon proof of his handwriting if he be 
within tiie jurisdiction of the court, and not a 
party in the cause. 

Trespass quare clausum fregit. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) decided, under the Maryland Act 
1766 (chapter 14), that when a deed of land 
in Maryland is acknowledged before two jus- 
tices of tiie peace in the county where the 
giantor resides (not being the county in which 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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the land lies) such deed is not properly re- 
corded, unless there were indoi-sed on the 
deed, a certificate of the clerk of the county, 
under the seal of the court, that the two jus- 
tices were, at the time, justices of the peace 
of that comity, and such certificate recorded 
with the deed. 

On the trial, the plaintiff's counsel, Mr. 
Jones, offered in evidence a receipt signed by 
the defendant at the hottom of a certificate of 
sale signed and sealed by Joseph Bromley, 
collector of taxes, which receipt purported 
that the defendant had received from Stephen 
JlcBade, under whom the plaintifE claimed 
title, the amoimt of taxes for which the lot 
had been sold by Bromley to the defendant 
according to the terms of the sale. To the 
collector's certificate there was a subscribing 
witness, who was not present. The receipt 
was dated some months after the collector's 
certificate. The plaintiff proved the defend- 
ant's handwriting to the receipt. 

THE COURT permitted it to be given in 
evidence, but refused to admit the collector's 
receipts in evidence upon proof of his hand- 
writing, he himself being within the jmisdic- 
tion of the couit. 
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MILLIGAN & HIGGINS GLUE CO. v. 
UPTON. 

[1 Ban. & A. 497; 4 Cliff. 237; 6 O. G. 837; 
Slerw. Pat. Inv. 267.] i 

Circuit Court, D. Massachusetts. Oct., 1874.2 

Patents — Reissue — Jdkisdiction of Commis- 
sioner — Novelty — Invention — Com- 
MiNCTED Glue. 

1. Jurisdiction to reissue patents is vested in 
the commissioner, and his decision, upon an ap- 
plication for a reissue, is final and conclusive, 
and not re-esaminable in a suit for infringement, 
in the circuit court, unless it is apparent, upon 
the face of the patent, that the commissioner 
has exceeded his authority, or there is such a 
repugnancy, between the old and the new pat- 
ent, that it must be held, as matter of legal con- 
struction, that the new patent is not for the same 
invention as was embraced and secured in the 
original. 

[Cited in Thomas v. Shoe Machinery Slanuf'g 
Co., Case No. 13,911.] 

2. The principles, governing the awarding and 
granting of reissues of patents, examined. 

3. Articles of manufacture may be new in a 
commercial sense, when they are not new in 
the sense of tlie patent law; and the mere re- 
duction of an article of bulli, to one of a smaller 
size, is not, in general, the subject of a patent 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and by William Henry 
Clifford, Esq., and here compiled and reprinted 
by permission. The syllabus and opinion are 
from 1 Ban. & A. 497, and the statement is from 
4 Cliff. 237. Merw. Pat. Inv. 267, contains 
only a partial report.] 

2 [Affirmed in 97 U. S. 3.] 



as a new manufacture, unless the properties of 
the article are improved by the introduction of 
some new ingredients, or by the subtraction of 
one or more of the ingredients of the original ar- 
ticle, by which the new product is improved and 
made more useful. 

4. The rule that new articles of commerce are 
not patentable as new manufactures, unless it 
appears, that the production of the new article 
involved the exercise of invention or discovery, 
beyond what was necessary to construct the ap- 
paratus for its manufacture or production, reaf- 
firmed, and the authorities, sustaining it, exam- 
ined and approved. 

[Cited in Union Paper Collar Co. v. Van Deu- 
sen, 23 Wall. (90 U. S.) 563; Dunbar v. 

■ Myers, 94 U, S. 199; Lalance & Grosjean 
Manuf'g Co. v. Haberman Manuf'g Co., 5 
G. C. A. Ill, 55 Fed. 297: Campbell v. Bay- 
ley, 11 C. C. A. 284, 63 Fed. 465.] 

5. A reissued patent, claimed comminuted glue 
as a new article of manufacture. The patented 
glue was made by cutting or rasping the common 
commercial glue, so that its large fiakes were re- 
duced to small particles. The mechanism, by 
which this result was accomplished, was not 
claimed in the patent. The advantages of the 
patented glue, over the glue in its commercial 
form, were said to be: 1st, that the particles of 
the glue being smaller, presented a greater sur- 
face to the soluble action of water, and thereby 
insured its more speedy solution; 2d, that the 
patented glue could be more conveniently put 
up in small packages, for domestic use and for 
the retail trade, than the glue in flakes, and witli 
less danger of loss. Unimpeaehed proof was 
exhibited in the record, showing that flake or 
commercial glue had been ground into small par- 
ticles, long before the alleged invention, and that 
the glue comminuted by this and other means 
than those described in tlie specification, is as 
readily dissolved and prepared for practical use, 
as the patented glue: Seld, that the reduction of 
the glue as manufactured in flakes, to small 
particles', as described in the ^ecification of the 
complainant's patent, does not involve the exer- 
cise of invention or discovery, without which, 
the product of the described process or appara- 
tus, cannot be regarded as a patentable improve- 
ment. 

[Cited in Aloott v. Young, Case No. 149; Snow 
V. Taylor, Id. 13,148.] 

[Bill in equity for the infringement of reis- 
sued lettei-s-patent No. 4,072, July 12, 1870, 
for improvement in the manufacture of glue. 
Complainants charged infringement, and 
prayed for an account of all such gains and 
profits as the respondent (George Upton) has 
thereby made, and for an injunction. Re- 
spondent denied the charge of infringement, 
and set up several other defences upon the 
merits, as follows; 1. That the original pat- 
ent was not the proper subject of a surrender, 
as it was neither inoperative nor invalid, and 
that it was not lawfully reissued, as the reis- 
sued patent was not for the same invention 
as was the original patent. 2. That the al- 
leged improvement was not, at the date of the 
assumed invention thereof, the proper subject 
of invention, nor a novelty proper to be secur- 
ed by the grant of valid letters-patent. 3. 
That the alleged invention, before the alleged 
making or discovery thereof, was known to and 
used by the several persons named in the an- 
swer, and was described in the several me 
chanlcal and scientific works therein men 
tioned. 4. That neither the patentee nor the 
complainants ever used or employed the pro- 
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cess, or the mechanical instrumentalities, oi 
the mode of operation, desei'ibed in the speci 
fication.] 3 . 

"Walter Curtis, for complainant 

G. L. Roberts, for defendant. 

CLIFFORD, Circuit Justice- 1. Patentees, 
whenever their patent is inoperative or inval- 
id, by reason of a defective or insufficient 
specification, or by reason of the patentee 
claiming as his own invention more than he 
had a right to claim, as new, may smrrender 
such patent, if the error arose by inadvert- 
ence, accident, or mistake, and without any 
fraudulent or deceptive intention; and, in 
that event, it is made the >duty of the com- 
missioner, on payment of the duty required 
by law, to cause a new patent to be issued to 
the patentee for the same invention, and in 
accordance with the corrected specification. 
16 Stat. 206. 

Neither reissued nor extended patents can be 
abrogated by an infringer, in a suit against 
him to recover damages for unlawfully mak- 
ing, using or selling a patented invention, up- 
on the gi'ound that the letters patent were 
procm-ed by fraud in prosecuting the applica- 
tion for the same before the commissioner. 
Jurisdiction to reissue patents, is vested in 
the commissioner, and his decision, in such an 
application, is final and conclusive, and not 
re-esaminable in a suit in the circuit court, 
unless it is apparent, upon the face of the 
patent, that the commissioner has exceeded 
his authority, or that there is such a repug- 
nancy between the old and the new patent, 
that it must be held, as matter of legal con- 
struction, that the new patent is not for the 
same invention as that embraced and secur- 
ed in the original patent Seymour v. Os- 
borne, 11 Wall. [78 TJ. S.] 516. Power to, 
suiTender patents, for the purposes suggested 
in the act of congress, implies that the speci- 
fication may be corrected, to cure the defect 
and to supply the deficiency; but interpola- 
tions, in a reissued, patent, of new features, 
or ingredients, or devices, which were neither 
described, suggested nor substantially indi- 
cated in the original specification, drawings 
or patent office model, are not allowed. Bat- 
tin v. Taggert, 17 How. [58 U. S.] 74; O'Reil- 
ly V. Moi-se, 15 How. [56 U. S.] 62; Sickles v. 
Evans [Case No. 12,839]; Cahart v. Austin 
[Id. 2,288]. Nor is parol testimony admissi- 
ble, in an application for a reissue, to enlarge 
the scope and nature of the invention, beyond 
what was described, suggested or substantial- 
ly indicated in the original specification, 
drawings or patent office model, as the pur- 
pose of a surrender and reissue is not to In- 
troduce new features, ingredients nor devices 
into the patent, but to render effectual the ac- 
tual invention for which the original patent 
should have been granted. Whether a reis- 
sued patent is, or is not, for the same inven- 
tion as the surrendered original, cannot be 

3 [From 4 Cliff. 237.] 
17FED.CAS. — ^25 
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satisfactorily determined, without a compari- 
son of the two, as the decision must necessa- 
rily depend; very largely upon the question, 
whether the specification- and drawings of 
the reissued patent are, or are not, substan- 
tially the same as those of the original; and, 
if not, whether the changes or alterations are, 
or are not, gi-eater than the act of congress, 
granting tie power of sm-render and reissue, 
allows. 

Attention will first be called to the original 
patent, in the specification of which, the pat- 
entee states that, he has invented a new and 
useful ai-ticle of manufacture, which he 
therein denominates instantaneous glue. He 
then points out cei-tain objections to the glue 
of commerce found in the market at that 
date, as follows: (1) That a long time is re- 
quired to prepare the glue for ase, first by 
soaking it in cold water, and afterward in 
heating it in a hot-water bath. (2) That the 
glue, when thus prepared, is still often im- 
perfectly dissolved. (3) That dry glue and 
gelatine, prepared in that way, are frequent- 
ly rendered unfit for adhesive or dietetic pur- 
poses, or for any domestic use. (4) That it 
is difficult to make up small packages of such 
glue for retail, as the flakes have sharp angu- 
lar edges, and would cut the wrappers, occa- 
sioning much waste of time and stock. His 
invention, as he states, obviates all those ob- 
jections to the common glue, and consists in 
an article of glue which does not require to 
be prepared for solution by soaking; that it 
can be dissolved in large quantities, so as to 
be ready for mechanical use in less than 
five minutes, and in small quantities, for do- 
mestic use, in less than one minute; and can 
be put up in small packages, by machineiy, 
or by hand, of uniform size and of regular 
form and weight, similar to those in whieli 
ground spices and other like articles are put 
up for domestic use, and to be sold by retail 
merchants. Its whole substance, and all of 
the ingredients of the patented glue, are the 
same as the common glue, nor does the pat- 
entee set up any different pretence. But he 
does state that, the patented product is supe- 
rior to the glue of commerce, in that it has an 
appearance more pleasing to the eye;' and 
that glues of the same grade, if subjected to 
his process, have apparently a whiter color, 
and are, therefore, more marketable, and 
will bring a higher price. Minute description 
is then given of the process of making the 
patented glue, and of the mechanical means 
employed to accomplish the object, which 
consists, as represented in the specifications, 
of a hopper, into which is mounted two saw- 
rolls, resting in suitable bearings, and run- 
ning as indicated in drawings, and are pro- 
pelled by power-pulleys, geai-s or other suita- 
ble mechanism. Particular description is al- 
so given of certain devices, such as are 
shown in the drawings, to crush the flakes of 
glue deposited in the hopper, and of other de- 
vices to prevent the contents of the hopper 
from falling out through the openings be- 
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tween the saws, and to prevent the saws from 
fouling by means of any foreign matter dur- 
ing their revolution. Flalies of glue, of the 
ordinary kind, are put into the hopper, and, 
hy the rotation of the toothed saw-rolls, the 
flakes of glue are crushed into small and 
quite unifoi-m pieces, about half the size of a 
barley-corn. Figure 3 of the drawings also 
shows another apparatus, which is a finer cut- 
ting machine, to which, as the representation 
is, the coai-se product of the prior machine is 
subsequently to be subjected. Briefly de- 
scribed, it also consists of a hopper, to be 
used to receive the product of the prior opera- 
tion, in the lower part of which run two rasp- 
ing-rolls, by the rotation of which, in connec- 
tion with the ancillary-described devices, the 
glue stock is cut as fine as required, when the 
new product passes off to a receptacle beneath 
the machine. Separate description of the 
different devices is given, which shows, be- 
yond all doubt, that the fine cutting, as there 
represented, is done by rasping-rolls, or rolls 
with rasping faces. Conclusive support of 
that theory is derived from the description 
given of the particles composing the product 
of the second apparatus, which is, that they 
are of a "curved, scale-like foi-m, which ren- 
ders the rasped glue a loose, light, open, in- 
compact mass," and of a character to remain 
so, until quite dissolved. 

What the patentee claimed, in that pat- 
ent, is "instantaneous glue," in which claim 
he expressly includes gelatinous or grutinous 
substances, called glue, produced by the pro- 
cess of disintegi-ational fine cutting, akin to 
rasping, by which the particles are made 
thin, scale-like, curling, and are thoroughly 
fi-actured, so that they form a loose, in- 
compact mass, readily permeable to and 
solvent in, hot water. Alterations, consist- 
ing of omissions, and, in some cases, of ad- 
ditions, as well as obvious change of phrase- 
ology, are unmistakably noticeable in the 
specifications of the reissued patent, as com- 
pared with the specification of the original 
patent; but, inasmuch, as the legal purpose 
of a surrender and reissue, is, that a patent, 
which was before inoperative or invalid, by 
reason of a defective or insufficient specifi- 
cation, may be replaced by one which is 
operative and valid, it becomes necessary to 
look with care into the nature and scope of 
the actual alterations made in any given 
case, before deciding whether they are such 
as are allowable under the power conferred 
by the act of congress, or whether they are 
such that it must be held that the invention, 
secured by the reissued patent, is not the 
same as that embodied in the surrendered 
patent. Mere changes of phraseology will 
not be noticed, as it may be assumed that 
they are not of a character to afEect the rights 
of the parties in the case. Material omis- 
sions and additions wiU be noticed, of which 
the following are the most important: (1) 
Two passages in the specification of the 
original patent are entirely omitted in the 
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reissue patent, as follows: (a.) That "the 
form of each tooth" (referring to the teeth 
in the rasping-roUs of the fine cutting ma- 
chine), "should be such as to give to each 
particle of glue cut off, a ciurved, scale-like 
form, which renders the rasped glue a loose, 
light, open, incompact mass," etc, (b.) That 
passage preceding the technical claim, in 
which the patentee states that what he de- 
sires to secure by letters patent is any of 
the gelatinous or glutinous substances com- 
monly called glue, produced by the process 
of disintegrational fine cutting, akin to rasp- 
ing, by which the particles are made thin, 
scale-like, curling, and are thoroughly frac- 
tured, so that they form a loose incompact 
mass, readily permeable to, and solvent in, 
hot water, (2) Important words are also 
omitted in several other parts of the speci- 
fication, such as "fine cut," "fine cutting," 
and the words "cut" and "cutting" in sev- 
eral places, when used to describe the action 
of the rasping machine, or the second ap- 
paratus to cut finer the product of the first 
described operation. (3) Additions, suited to 
support a corresponding theory, are also 
made in the claim and in the disclaimer of 
the reissued patent. "Comminuted" is sub- 
stituted for "instantaneous," in the claims, 
as the prefix of "glue"; but the change in 
the disclaimer is much greater, as the lan- 
guage employed tends strongly to support 
the theory tliat the patentee, instead of re- 
garding his means or apparatus as one de- 
signed to reduce the flakes of glue by a 
rasping process, intends to claim for it the 
function of a crushing machine, which is 
evidenced by the fact that he omits the in- 
troductory sentence of the disclaimer of the 
original specification, in which he describes 
his process as one akin to rasping, and also, 
from the language of the disclaimer itself, 
as exhibited in the reissued patent. Ma- 
terial alterations are also made in the body 
of the new specification, as compared with 
the old, of which the following is, perhaps, 
the most material. "My invention," says the 
patentee in the original patent, "consists in 
an article of glue, which does not require 
to be prepared for solution by soaking;" but, 
in the reissued patent, he says, it consists 
of glue comminuted to small particles of 
practically uniform size, as distinguished 
from the glue in angular flakes, hitherto 
known. 

Based upon these, and other differences 
between the two patents, it is insisted by the 
respondent, that they show that the issued 
patent is not for the same invention as that 
secured by the original patent; and it must 
be admitted that the changes made, includ- 
ing omissions and additions, tend pretty 
strongly to support the proposition. But the 
question of construction is still open, which 
must first be determined, before any con- 
clusion can be formed, whether the invention 
described in the reissued patent is or is not 
substantially the same as that secured by the 
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original patent Alterations of the kind 
may or may not have the effect to change 
the character of the invention, as matter of 
legal construction; and, if they do intro- 
duce new features into the improvement, 
iind materially enlarge the scope and opera- 
tion of the patent, heyond -what was de- 
scribed, suggested, or substantially indicated 
in the original specifications, drawings, or 
patent office model, it follows, that the de- 
fence that the reissued patent is not for the 
same invention as the original, must pre- 
vail, and it becomes the duty of the court to 
■declare the reissued patent void. 

Courts of justice will avoid such a result, 
if they can reasonably do so, by a liberal 
application of the maxim, that letters 'pat- 
ent are to receive a liberal construction, and, 
if practicable, to be so interpreted as to up- 
hold and not to destroy the right of the in- 
ventor. Turrill v. Kailroad, 1 Wall. [68 XJ. 
S.] 491; Ames v. Howard [Case No. 326]; 
Blanchard v. Sprague [Id. 1,518]. Slight 
<;hanges will not sustain such a defence, nor 
will the court, in any case, declare the pat- 
ent void on that account, if by the true con- 
struction of the two instruments, each being 
taken as a whole, the invention, secured by 
XL reissued patent, is not substantially dif- 
ferent from that embodied in the original 
patent. 

Flakes of glue, reduced to small pailicles, 
may be called "comminuted glue," wnetner 
the change is effected by breaking, pounding, 
i-asping or grinding, or by any other known 
means of pulverizing or of reducing the com- 
mon flakes to small particles, so that there 
is not necessarily any substantial repug- 
nance between the claims of the respective 
specifications. Exactly the same description 
is given of the apparatus or machinery, and 
the process used, or represented as used, in 
maldng the alleged new manufacture, in the 
new patent, as in the old; and the descrip-, 
-tion there given, taken as a whole, is equally 
fuU, to show that, the new manufacture, as 
<lescribed in both specifications, is the pi*od- 
uct of the rasping or fine cutting machine, 
to the action of which, the coarse stock, so 
<;alled, is subjected, after it is discharged 
from the first described apparatus; which 
.alleged new manufacture consists of par- 
ticles of glue, first broken from flakes, into 
what is called coarse stock, and then rasped 
or cut from the coarse stock by the rasping 
or fine cutting machine, which latter prod- 
Tict is minutely described, in the specifica- 
tion of the original patent, as particles of 
glue of a cui*ved, scale-like form, consti- 
tuting a loose, light, open, incompact mass, 
which, during the course of solution, will 
remain thus loose, light, open, and incom- 
pact, until quite dissolved. Taken as a 
whole, it is quite clear, that the patentee, 
in the original patent, never intended to 
claim, as his invention, anything, except the 
glue produced, as therein described, by the 
process of disintegrational fine cutting, akin 
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to rasping, by which the particles are made 
thin, scale-like, and curling, so that they 
will form a loose, incompact mass, readily 
permeable to, and solvent in, hot water. 
Nothing more than that is either described 
or suggested in the original patent, nor is 
anything more substantially indicated, ei- 
ther in the drawings or the samples of the 
alleged new manufacture sent to the patent 
office, at the time he applied for a patent. 
More than that, he did not pretend to claim, 
nor would the patent have been valid if 
more had been granted, as the specification, 
filed, would not have been a compliance witli 
the terms of the act of congress, which re- 
quire the applicant for a patent to file in 
the patent office a written description of the 
invention and of the manner and process 
of making and using the same, in such full, 
clear, concise and exact terms, as to enable 
any person skilled in the art or science to 
which it appertains, ^r with which it is 
most nearly connected, to make and use 
the patented improvement. Expressions 
undoubtedly, are contained in the specifica- 
tion of the reissued patent, which indicate, 
pretty strongly, an intent to give it a brrader 
scope and effect; but it is a sufficient an- 
swer to everything of the kind to say, that 
the apparatus and process described for mak- 
ing and using the alleged new manufacture 
are precisely the same in the reissued pat- 
ent, as in the specification of the original 
patent, and it is plain, as anything in the 
principles of mechanics can be, that the 
described process and apparatus are not 
suited to produce any other product, than 
that for which the original patent was grant- 
ed. Attempts are now made, in argument, 
to expand the reissued patent, so as to cover 
the product of glue flakes when reduced to 
small particles, whether the reduction is 
effected by bi-eaking the flakes, or by pound- 
ing, rasping or grinding the same, or by 
any other known means of reducing the or- 
dinary glue flakes from their usual size and 
form to small particles, in order that the 
mass of particles may be more readily solu- 
ble in water, and be more conveniently put 
up in small packages for the retail trade. 
Sufficient has already been remarked to 
show that such a theory cannot be sustained, 
as the description of the apparatus and pro- 
cess of making and using the alleged new 
manufacture, is repugnant to any such con- 
clusion. Strong support to the opposite con- 
clusion, is also derived, from the description 
of the product or alleged new manufacture, 
as twice given in the specification of the 
original patent. Confirmation of the same 
view, of a conclusive nature, if any more be 
needed, is also found in the disclaimer, con- 
tained in the specification of the reissued 
patent, in which the patentee states, thac 
he does not claim the mechanism or process 
by which his alleged new article of manu- 
facture is produced, and in which he ad- 
mits, in express terms, that other means of 
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crushing or reducing the glue flakes may tie 
used to manufacture the alleged new article, 
■without infringing his alleged invention, 
which, is entirely ohvious, unless the whole 
description of his process and apparatus, as 
given, both in the original and reissued pat- 
ents, be altogether rejected, as without 
meaning. Viewed in the light of these sug- 
gestions, as the case should be, I am of the 
opinion, that the defence, that the reissued 
patent is not for the same invention as the 
original patent, is not sustained; but that 
conclusion, it must be understood, is based 
upon the theory, that the reissued patent, 
when properly construed and defined, covers 
only the alleged new manufacture produced 
by the process and appai-atus described in the 
specification of both patents. 

2. All the other defences set up in the an- 
swer are still open, and the respondent con- 
tends, in the second place, that the supposed 
improvement is not the proper subject of in- 
vention, and that it^was not a novelty, at 
that date, which could properly be secured 
by the grant of valid letters patent. Persons 
who invent or discover new and useful man- 
ufactures, are as much entitled to patents, as 
those who invent or discover new and useful 
arts, machinery, or compositions of matter; 
but the right to a patent for such an inven- 
tion or discovery. Is subject to the same con- 
ditions, as are annexed by law to the right 
to a patent for any one of the other classes; 
consequently, the manufacture must be new 
and useful, and it must be one not before 
known or used by others in this country, and 
one not before patented nor previously de- 
scribed in any printed publication in this or 
any other country, nor have been in public 
use or on sale for more than two years prior 
to the application for a patent. Instruments 
of this kind usually contain allegations aver- 
ring a compliance with those several condi- 
tions, but all such allegations are open to re- 
view by tlie couits, when properly presented 
as a defence. Patents in certain cases may, 
doubtless, be granted, both for the manu- 
facture, and for the process or method of pro- 
ducing the same, if both are new and useful; 
and no doubt is entertained, that the two in- 
ventions or discoveries may be secured by 
separate patents, or that they may both be 
included in the same original patent. If made 
the subject of separate and distinct claims. 
Goodyear v. Providence Rubber Co. [Case 
No. 5 583]; Providence Rubber Co. v. Good- 
year, 9 Wall. [76 U. S.] 796. Articles of 
manufacture may be new, in the commercial 
sense, when they are not new, in the sense 
of the patent law, as, in the case of the re- 
duction of a substance from a larger to a 
smaller size, where the properties remain the 
same, as they were, before the reduction was 
effected. Old substances may be converted 
into new ones by being compounded with oth- 
er ingredients, where such other ingredients 
have the effect to render the compound more 
effective or efficacious, or to change the prop- 
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erties of the original substance, if the com- 
pound produced, involves the exercise of in- 
vention or discovery, and is both new and 
useful. New composition of matter is ex- 
pressly embraced in the category of patenta- 
ble improvements, and the veiy term implies, 
that the product differs materially in its prop- 
erties from what was previously in common 
use; but the mere reduction of an article of 
bulk to one of a smaller size, is not in gen- 
eral, the subject of a patent as a new manu- 
facture, unless the properties of the ai-ticle 
are improved by the introduction of some 
new ingredients, or by the subtraction of one 
or more of the ingredients of the original arti- 
cle, by which the new product is improved 
and made more useful- 
Ground gypsum, or plaster, is comparative- 
ly a new aiticle of commerce, but it was 
never patentable as a new manufacture, as 
wheat and other grain were gi'ound at a 
much earlier period in the history of civiliza- 
tion. Refined sugar was formerly put up 
and sold in the lump, or in loaves. Since 
that time, the refined sugar is pulverized and 
sold, in the market, in that fonn. Such pul- 
verized sugai- is comparatively a new article 
of commerce, but it was never patentable as 
a new manufacture, as, at the time it was 
introduced, it was matter of common knowl- 
edge that it could be pulverized in the mor- 
tar, or by other well known means in com- 
mon use. Spices are now ground, instead of 
being pounded in the mortar, and In that 
form they are sold for general use. Such an 
article is comparatively new, in the commei-- 
eial sense, but was never patentable, as the 
ground spice possesses no dififei-ent properties 
from the unground spice, or such as is pound- 
ed in a mortar, or from that which is commi- 
nuted by any process. 

Machines for grinding gypsum, spices or 
coffee, or for pulverizing refined sugar, if 
new and useful, may be the proper subjects 
of valid letters patent, but the article of com- 
merce produced by such machines was never 
patentable, as the grinding did not produce 
any change in tlie properties of the unground 
article, nor did the work of grinding involve 
the exercise of any invention or discovery, 
beyond what was necessary in preparing the 
apparatus to accomplish the work. Small 
manufactures of iron, such as nails, were 
formerly, within the memoiy of man, made 
from iron in the bar, by heating the bar In a 
forge and hj drawing the iron out into a rod, 
on the anvil, by the hammer and sledge, or 
by first cutting the heated bar into rods by 
means of a chisel. Subsequently, rolling ma- 
chines were constructed, by which the bars 
of iron were flattened, and machinery was 
also devised, by which the flattened bar.s 
were cut Into strips, called nail rods. Nail 
rods immediately became an article of com- 
merce; but the article was never patentable 
as a new manufacture, as its properties were 
not changed, and it was mattei- of common 
knowledge, that similar rods had, for a long 
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period, been made in the manner already de- 
scribed. 

Two principal suggestions are made, to 
sboTV tbat the comminuted glue may be pat- 
entable, as a new manufacture: (1) That the 
mass of particles are more soluble, when 
wanted for practical use, than the glue in 
flakes, as purchased in the market before the 
flakes are subjected to the patented process. 
(2) That the patented product may be more 
conveniently put up in small packages for 
domestic use and for the retail trade, than 
the glue in flakes, and with less danger of 
loss. Grant all that, still the suggestions are 
not sufficient to show that the comminuted 
glue is patentable, as a new manufacture, as 
the properties of the glue, in flakes, are not 
improved, and for the reason, that the change, 
effected by the described process, does not 
involve the exercise of any invention or dis- 
covery. Refined sugar, when pulverized, is 
more readily soluble in water, than when in 
the lump or loaf, and it is a matter of com- 
mon knowledge, that small particles of any 
soluble substance are more readily dissolved 
in liquids, than large lumps or loaves of the 
same substance. Like many other sub- 
stances, glue, when comminuted into small 
particles, whether the operation is effected 
by breaking, poundmg, rasping, grating or 
grinding, is more readily soluble in water, 
than when the attempt is made to dissolve 
it in the flak^ or other large bodies. Com- 
mon experience is sufficient to verify that 
proposition, and the remark applies, with 
equal truth and potency, to many other arti- 
cles, such as salt, refined sugar, gypsum, 
alum, camphor, gums of various kinds, and 
to many other substances in common use. 
Small particles present comparatively a 
larger proportion of surface to the liquid, 
into which they are put, than more bulky 
ones, in consequence of which, the substance, 
if pei'raeable to liquids and soluble, will be 
more readily dissolved. Beyond doubt, glue, 
comminuted, is more readily soluble than 
glue in flakes, but the admission affords no 
support to the theory that comminuted glue 
is patentable, as the face, that small particles 
of soluble substances are more readily dis- 
solved in liquids than larger ones, is matter 
of common knowledge, and has been known 
for ages, whereof the memory of man run- 
neth not to the contraiy. Mere additional 
convenience in packing the comminuted arti- 
cle, as compared with the flake glue, proves 
nothing to support the theory of the com- 
plainant, as the fact has been matter of com- 
mon knowledge for centuries. Much aid is 
derived in the investigation of the matters 
in controversy in the case, from the recent 
decisions of the patent office. Patents of the 
kind, it seems, were formerly granted with- 
out much consideration or scrutiny; but the 
recent decisions of the office, afford evidence 
of a more thorough and rigid investigation, 
and they appear to recognize, fully, the well- 
founded distinction between a new article of 
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commerce, and a new mauufactm'e, in the 
sense of the patent law, and, appear to fully 
comprehend the rule, that new articles of 
commerce are not patentable, as new manu- 
factures, unless it appears, in the given case, 
that the production of the new article, in- 
volved the exercise of invention or discovery, 
beyond what was necessary to consti'uct the 
apparatus for Its manufacture or production. 
Six years ago. Commissioner Fisher, adopted 
that rule in a well-considered opinion, which 
it appears the patent office, for the most part, 
has since followed. Ex parte Aekerson, Com. 
Dec. 1869, p. 75. Commissioner Leggett ap- 
plied the same inile in Ex parte Chatillon, 2 
O. (J. 115, in which he says, that invention 
is an essential prerequisite to a patent; and, 
it appears, that he rejected the application in 
the case, upon. the groimd that the applicant 
had simply substituted one device for an- 
other, without overcoming any obstacle, or 
making any discovery, or manifesting any in- 
vention. Acting Commissioner Thacher, also 
ruled in the same way, in a case whieb came 
before him, and in the course of his opinion, 
he censures the practice of granting patents, 
in such cases, where there is no invention, 
and pronounces it a fraud upon the public, to 
be condemned in the strongest terms. Bates 
V. Seeger, 2 O. G. 493. Views equally ex- 
plicit, are expressed by Commissioner Leg- 
gett, in a more recent case. Ex parte Je- 
rome, 3 O. G. 64. Great reliance was placed, 
in that case, by the applicant, upon the words 
"new article of manufacture," as sufficient 
to show, that the alleged improvement was 
patentable; but the commissioner decided, 
that those words will not have any such ef- 
fect, and, he accordingly rejected the applica- 
tion. Repeated rulings, to that effect, ba;y,e 
been made in the patent office, within the 
last two or three years, of which the follow- 
ing are referred to as examples: Ex parte 
Adams, 3 O- G. 150, where, it is pointedly 
stated, that the same rules apply, in deter- 
mining the patentability of an article of man- 
ufacture, as in any other case, and that, in 
such a case, there must be evidence of nov- 
elty, and of invention. Proof of novelty and 
of invention, were also required in the case 
Ex parte Wattles, 3 0. G. 291, and the ap- 
plicant failing to produce such proof, his ap- 
plication was refused. Ex parte Leggett, 2 
O. , G- 199; Ex parte Baxter, Id. 470; Ex 
parte Beach, 3 O. -G. 607. 

Circuit judges, in this and other circuits, 
have made similar decisions, as will be seen 
from the following brief summary: Judge 
Shepley iruled expressly, in the case of Draper 
V. Hudson [Case No. 4,069], that a patent, for 
an article of manufacture, cannot be sustain- 
ed, on the ground that it was fabricated by 
new and improved machinery; on the con- 
trary, that the manufacture must be a new 
and improved thing in itself, possessing nov- 
elty of its own, independent of the devices, 
processes, or arts, by whicb it was produced. 
Precisely the same conclusion was reached. 
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by the judges of the circuit court for the sec- 
ond circuit, after full argument Sawyer v. 
Bixby DEd. 12,398]. What the patentee claim- 
ed, in that case, was a new article of manu- 
facture, called a package or case, which, 
when made with distributing holes, and filled, 
was cemented with wax or by wafers. In- 
fringement was admitted, but the respondents 
set up as a defence, that the alleged inven- 
tion was not, within the requirement of the 
patent law, an art, machine, manufacture or 
composition of matter, and, therefore, that it 
was not a thing for which a patent could law- 
fully be granted, as, at most, the patentee 
had only devised means, by which he could 
secure a larger sale of a given article, with- 
out having changed the article itself, or given 
it any additional value; and the circuit judge 
sustained the defence, upon the ground that 
the production of the article did not involve 
tlie exercise of any invention. Nothing short 
of invention or discovery, will supp'ort a pat- 
ent for a manufacture, any more than for an 
art, machine or composition of matter, as is 
clearly illustrated in another case, decided in 
this circuit, Merrill v. Teomans [Id. 9,472], 
where the circuit judge says, that a patentee, 
who has invented a process inthe arts, where- 
by an ailicle of manufacture is produced, 
new in kind, and not before known, may 
separately claim, and patent, both the art and 
the manufacture, if both are new and useful 
in the sense of the patent law; and, it is 
doubtless true, if the thing be new, in and of 
itself, it is patentable as a new manufacture, 
and that the patent would be infringed by 
the unlicensed constmction or use of the 
product, though produced by other means 
than those described in the specifications of 
the patent. Inventions of the kind, are rare, 
as it much more frequently happens, that the 
process is inseparable from the product, so 
that the patentee cannot claim the product, 
if produced by hand tools or by other means 
substantially different from those employed 
by the inventor or discoverer. Patentees, in 
the former case, may claim the new product 
without qualification, but, in the latter, they 
should claim the product, only when made by 
the described means or their equivalent, as 
the process inheres in the manufacture, and 
constitutes an element of the invention. Nei- 
ther claim, however, would be valid, unless 
supported by proof of invention or discovery, 
for which proposition, there is abundant au- 
thority in the decisions of the supreme com-t, 
and in the decisions of English courts. Hoteh- 
kiss V. Greenwood, 11 How. [52 U. S.] 265; 
Phillips V, Page, 24 How. [65 U. S.] 167; Jones 
V. Morehead, 1 WaU. [68 U. S.] 162; Stimpson 
V. "Woodman, 10 Wall. [77 U. S.] 121; Knight 
V. Railroad [Case No. 7,SS2]; Bean v. Small- 
wood [Id. 1,173]; Winans v. Railroad [Id. 
17,858]; Hicks v. Kelsey, 18 Wall. [85 U. S.] 
G73; Union Paper Collar Co. v. Van Deusen 
[Case No. 14,395]; Langdon v. De Groot [Id. 
8.059] ; Le Eoy v. Tatham, 14 How. [55 U. S.] 
175. 



Apply the principle of these cases to the 
case before the court, and it is clear, that the 
patent cannot be sustained, as neither the 
process nor the means of effecting the result, 
nor the apparatus or its mode of operation, 
are new or different from what had long been 
known to those skilled in the art, nor does 
the operation of comminuting the glue in 
flakes have the slightest effect to change the 
properties of the substance, in any respect 
whatever. Comminuted glue, differs in- no 
respect, from the ordinary glue of commerce 
from which it is manufactured, except in the 
degree of its fragmentary condition, as ap- 
pears by the great body of the evidence in the 
ease. Other substances, of various kinds, it 
must be conceded, have been mechanically 
reduced in size, in like manner; and, inas- 
much as such articles, or some of them, bear 
a close resemblance to glue in flakes, which 
is unchanged in any of its properties, I am of 
the opinion, that the reduction of the glue, as 
manufactured in flakes, to small particles, as 
desci-ibed in the specifications of the com- 
plainant's patent, does not involve the exer- 
cise of invention or discovery, without which, 
it is clear, the product of the described pro- 
cess or apparatus, cannot be regarded as a 
patentable improvement Abundant support 
to that proposition is found in the English 
decisions, as well as in the decisions made in 
this country. Penn v.. Bibby, 2 Oh, App. 13G; 
Harwood v. Great Northern Ry. Co., 11 H. 
L. Cas. 667; Jordan v. Moore, L. R. 1 C. P. 
635; Kay v. Mai-shall, 8 Clark & F. 2G1; 
Bush V. Fox, 5 H. L. Cas. 716; Ralston v. 
Smith, 11 H. L. Cas. 255; Tetley v. Easton, 
2 C. B. (N. S.) 740; Horton v. Mabon, 12 C. 
B. (N. S.) 452; Ormson v. Clarke, 13 C. B. (N. 
S.) 340; Id. 14 C. B. (N. S.) 490; Parkes v. 
Stevens, 5 Ch. App. 39; Id. L. R. 8 Eq. 368; 
Patent Bottle Envelope Co. v. Seymer, 3 G. 
B. (N. S.) 173; White v. Toms, 17 Law T. (N. 
S.) 349; Losh v. Hague, 1 Webst Pat Cas. 
208; Saimders v. Aston, 3 Bam. & Adol. 885. 
Support to the opposite view, it is supposed 
by the complainant, is drawn from the follow- 
ing cases: Winans v. Denmead, 15 How. [56 
U. S.] 343; Young v. Fernie, 10 Law T. (X. 
S.) 864; Pennsylvania Salt Manuf'g Co. v. 
Gugenheim [Case No. 10,954]; Bavis v. Palm- 
er [Id. 3,645]; Le Roy v. Tatham, 14 How. 
[55 U. S.] 175, 22 How. [63 U. S.] 137. 

But the com-t is of the opinion, that no one 
of these cases suppoi-ts the theory of the 
complainant, as it satisfactorily appears, in 
this case, that flake glue, comminuted by 
other means than those described in the speci- 
fication, is as readily dissolved and prepared 
for practical use as when the flake glue is com- 
minuted by the patented process, and, that 
the g^round glue may, with equal convenience, 
be put up in small packages, for the retail 
trade. Proof of the most convincing char- 
acter, is exhibited in the record, showing that 
flake glue had been ground into small parti- 
cles at a much earlier period of time, than the 
date of the alleged invention described in the 
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original patent; and several parcels of tlie 
ground product, together witb the machines 
in which the product was ground, were intro- 
duced in evidence, which show, to a demon- 
stration, that, if glue comminuted by grind- 
ing is substantially the same product as glue 
comminuted by the apparatus described in the 
said specification, the patentee was not the 
original and first inventor of the patented im- 
provement. But, in the view talcen of the 
case, it will not be necessary to decide that 
issue in the pleadings, nor whether flake glue, 
when groimd, is substantially the same as 
flake glue comminuted by the apparatus de- 
scribed in the patent in suit, or substantially 
difeerent, as will, presently, more fully ap- 
pear; nor is it necessary to discuss either the 
third or the fourth propositions submitted by 
the respondents, as the court is of the opinion, 
that the complainant fails to show that it is 
entitled to a decree, for two reasons, other 
than those submitted in those propositions: 

(1) Because, the product of the process or ap- 
pai-atus described in the complainant's patent, 
was not patentable, as the production of it did 
not, in the sense of the patent law, involve 
the exercise of any invention or discovery. 

(2) Because, if the patented product, and the 
product manufactured by the respondents are 
substantially the same, then the original pat- 
entee was not the original and first inventor 
of the improvement, as flake glue was ground 
at a much earlier period than the date of the 
alleged invention; ■ and, if the patented prod- 
uct is substantially different from the prod- 
uct manufactured by the respondents, then, it 
is clear, that the charge of infringement is 
not proved. Testimony was introduced by 
the complainant, to show that the ordinary 
glue of commerce is too moist to be conven- 
iently ground, unless it is first dried, and that 
the process of drying it injures the quality of 
the article; but the court is of the opinion, 
that the suggestion is not entitied to weight, 
as it is a matter of common knowledge that no 
such difficulty arises, except with the newly- 
manufactured article, if the glue is deposited 
and kept from moisture. Grain and corn, in 
early fall, contain too much moistm-e for 
grinding, but they may be sun-dried for the 
purpose, and no doubt is entertained, that 
newly-manufactured glue may be dried suffi- 
ciently for grinding, without injury, in the 
same way. Bill dismissed with costs. 

[The case was taken by the plaintiffs, on ap- 
peal, to the supreme court, where the decree of 
the circuit court was affirmed. 97 TJ. S. 3.J 



Case JSTo. 9,608. 

In re MILX.IKBN. 

[2 Am. Law Rev. (1868) 359.] 

District Court, D. Tennessee. 

"W'ar — ^Parole— Tebmisatioj? of War— Habeas 
Corpus. 

Milliken was arrested by Lieutenant Hugo 
of the army, by order of General Thomas, 
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for "violation of his military parole." The 
alleged violation consisted of acts done in Au- 
gust last. 

TRIGG, District Judge, issued a writ of 
habeas corpus for Milliken, and on its return 
discharged him from custody, on the ground 
that the parole was limited by the duration 
of the war, and that the war had terminated. 



MILLIKEN (GOODENOW v.). See Case No. 
5,535. 



Case ISo. 9,609. 

The MILLINOCKET. 
BETHEL et al. v. The MILLINOCKET. 
[4 Adm. Rec. 83.] 
District Court, S. D. Florida. Dec. 24, 1848. 
Salvage— Unmaxa GEABLE Vessei.— Towage- 
Hasgisg Rudder. 
[Towing an unmanageable vessel into smooth 
water and there hanging her rudder, thus mak- 
ing it possible to navigate her, is salvage service.] 

[This was a libel by Joseph Bethel and 
others against the brig MilUnocket for sal- 
vage services rendered by the sloop America.] 

S. R. Mallory, for libelants. 
Wm. R. Hackley, for respondent. 

MARVIN, District Judge. It appears from 
the libel, answer and proof in this case that 
the brig MilUnocket, Harper, master, whUe 
on a voyage from Havana to New York, on 
the morning of the 11th inst struck upon 
that part of the Florida Reef known as the 
"American Shoal," distant about 18 miles 
from this port, where she remained about 
two hours. During the time she thumped 
ofe her rudder and her false keel, wore off a 
considerable portion of her keel, started her 
stempost and forefoot, and chafed some of 
her plank nearly through, and she began to 
leak considerably. She then came off the 
reef and was anchored by the master. She 
parted her chain and the captain let go 
another anchor, which held her until the ar- 
rival of the libellant Bethel in the sloop 
America, she having discovered the brig 
ashore early in the morning with her en- 
sign flying at that time union down, made 
sail for her, and on his arrival offered his as- 
sistance to Captain Harper. Before the ar-"^ 
rival of Captain Bethel, Captain Harper had 
made several efforts to hang his rudder, but 
the sea was so rough that he found it im- 
possible to do so. He employed Bethel in 
the first instance to pilot him into Key West, 
and six of his men to aid at the pumps. The 
brig was got under way and the attempt 
made to steer and navigate her by means of 
her sails, but it was found upon the experi- 
ments being made that the brig would nei- 
ther stay nor wear and was immanageable, 
owing, as the master supposed, to the injury 
she had sustained in her keel and forefoot. 
The master says that it was impossible for 
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him to have hung the rudder either where 
the brig lay vrhen she first came off the reef 
or anywhere in the Gulf, into which she was 
driven on account of the sea. The wind 
too blew fresh, from the north, driving the 
brig further out into the Gulf Stream to- 
wards the Cuba shore. Finding that he 
could neither hang the brig's rudder nor 
navigate her without, he engaged Bethel to 
place his sloop ahead and to tow him into 
Key West, or inside tlie reef. This Bethel 
did. He towed the brig inside the reef into 
smooth water, anchored her, and sent down 
divers, who succeeded in hanging the rud- 
der, after which she was navigated into this 
port. Bethel now libels for salvage for him- 
self, owners and crew. It is impossible to 
say that the services of Bethel and his crew ' 
do not far exceed in value and in real merit 
mere pilot service. The facts of the case 
render it by no means improbable that his 
sei-vices have been the means of saving the 
vessel and cargo from total loss. The mas- 
ter of the brig admits that he could neither 
have hung his rudder nor navigated his ves- 
sel without it while the sea and wind re- 
mained as rough and strong as they were 
during that time, and it is in evidence that 
the wind continued from that time to blow 
equally fresh from the north for more than 
a week. No other means of bringing the 
brig into a safe port, under the circumstan- 
ces, have been suggested to the court, and 
none other than the means adopted now oc- 
cur to my mind— that of towing her in by the 
sloop America. If these facts be so, and 
there is no reason to doubt them, the brig 
and cargo were in real peril of total loss, and 
the services of Bethel haye been the means 
of saving them. In regard to the amount of 
salvage that ought to be allowed little need 
be said. I have so often discussed such 
questions from this place, and the great lead- 
ing principles and motives which govern me 
in fixing the amounts of salvage in different 
cases that come before this court are so well 
understood by the wreckers and others in- 
terested on this coast, that I do not deem it 
necessary at this time to say anything upon 
this point The brig and cargo have been 
appraised at $21,233.80, including duties. 
These have not been accurately ascertained, 
nor is it necessary that they should be, for 
all the purposes of this decision. . 1 think it 
may fairly be considered that the brig and 
cargo are worth, exclusive of duties, $15,000. 
Fifteen per cent, of this sum, or $2,250, I 
think is a reasonable salvage to be allowed 
the salvors. This sum, when divided among 
the salvors, will not make the share of each 
unreasonably large. 

It is ordered, adjudged and decreed that 
the libellants have, recover and receive in 
full compensation for their services rendered 
the brig Millinoeket and cargo, as alleged by 
them in their libel, the sum of twenty-two 
hundred and fifty dollars and their costs of 
suit, and that upon the payment thereof to 
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the marshal he restore said brig and cargrt 
to the master thereof, for and on account of 
whom it may concern. 
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MILLNEE, T. SCHOFIELD et al. 

[4 Hughes, 2o8.J 

Circuit Court, W. D. Virginia. June, 1881. 

Patents— IxFHiNOEMEST of Combixatiox Claims 

— MANnFACTURE OF PARTS— Juitr DISCHARGED. 

EThe manufacture and sale of pipes, elbows, 
and sheets of kon, capable of being used in mak- 
ing up certain parts of a combination apparatus, 
with the intention that they should be so used, 
IS not an infringement, where such pipes, etc., 
are not useless except in the combined apparatus, 
but, on the contrary, are adapted for general 
use for numerous other valuable purposes. 
Wallace v. Holmes, Case No. 1,700, distin- 
guished.] 

[This was an action at law to recover dam- 
ages for the alleged infringement of plain- 
tiff's patent by Schofield & Co.] 

T. S. Floumoy and M. M. Tredway, for 
plaintiff. 
R. W. Peatross, for defendants. 



HUGHES, District Judge (charging jm-y). 
The question here is not whether the invention 
under consideration is novel and whether the 
plaintiff's patent for it is valid and sustainable 
under the judicial ordeal. It is simply whether 
the defendants have infringed it We all sym- 
pathize with Sir. ilillner, and would be glad 
to see him richly rewarded for the time and 
trouble and study he may have devoted to 
the subject of this controversy. But what 
we are called to consider is a question of law. 
The law is very liberal towards inventors, and 
congress has done much to encourage and 
stimulate inventions; it has provided for the 
issuing of letters-patent for their protection 
and the possessor of a patent right is made 
a monopolist as to the article or commodity 
described in his letters-patent. But it is also 
due to the general public that protection 
should be afforded to merchants and manu- 
facturers in their business and trade. It is not 
shown in the evidence that defendants have 
done more than manufacture and sell pipes, 
elbows, and sheets of iron of a sort capable 
of being used in making up in part the tobac- 
co-curing apparatus claimed to have been 
invented by the plaintiff, and with the inten- 
tion that they should be so used. The plain- 
tiff's invention consists of short double fur- 
naces in front of the tobacco house; of two 
or more flues entering the building from these 
outside furnaces; of a common flue in the 
back part of the buildmg connecting the other 
flues; of a return flue leading from the latter 
to front of the building and discharging into 
a chimney outside in front; of cut-offs and 
valves in the flues, for regulating the heat; 
and of pans on the flues for holding water 
in evaporation. The complete apparatus is 
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■elaliorate, and is doubtless a valuable inven- 
tion. It consists, however, not of any newly 
invented material or form of matetial, but 
only of a combination of materials in general 
use. Tlie flues were made of large stove- 
piping, not of a peculiar manufacture; and 
the invention consists in combining this large 
piping into flues and a chimney, and connect- 
ing with them the furnaces, valves and pans 
described in the plaintiffs patent It is not 
pretended that the defendants make and sell 
either the furnaces or the valves, or the pans. 
It is not pretended that they make aU the 
parts of the apparatus invented by the plain- 
tiff. It is not pretended that besides furnish- 
ing piping, elbows and sheet iron suitable 
for the flues intended to be put up, they put 
them up for planters in combination with 
each other, and with fm-naces, valves and 
pans as invented by the plamtlff. All that 
is pretended is, that the defendants made and 
sold some of the materials and parts of the 
plaintifC's apparatus in form suitable to be 
used in the construction of his tobacco-curer, 
expecting them to be so used. 

Now, the general principle is well settled 
that the making and selling of the separate 
materials for a patented combination is not 
an infi-ingement of the rights of its inventor. 
The cases of Prouty v. Ruggles, 16 Pet [41 TJ. 
S.] 330; Byam v. Farr [Case No. 2,264]; Foster 
V. Moore [Id. 4,978]; Vance v. Campbell, 1 
Black [66 U, S.] 42T; Eanes v. Godfrey, 1 
AVall. [68 U. S.] 78,— and numerous subsequent 
decisions settle that point. True, there is an 
obvious exception to this general rule. If 
two or more persons conspire, one to make 
one part of a patented combination, and an- 
other another part, with the intention that 
the parts should be afterwards put together— 
this is an infringement But in order to ren- 
der one who makes and sells parts of a patent- 
ed combination liable for infringement, the 
parts manufactured must be useless in any 
other machine, and they must be sold and 
manufactured with the understanding or in- 
tention that the remaining parts are to be 
supplied by another, and the whole then com- 
bined for use. Such is the doctrine of the 
leading case of Wallace v. Holmes [Case No. 
17,100], which was the case of a lamp-burner, 
•wholly useless xmless combined with the glass 
•chimney intended* to be used with it. Now 
it cannot be pretended that the piping, elbows 
and sheet-iron which were made and sold by 
the defendants here were useless except when 
combined with short furnaces, valves and 
pans in the combination invented by the 
plaintiff. They are articles in very general 
use for numerous valuable purposes other 
than in the JMillner tobacco-curer. It would 
be too violent an interference with trade and 
the rights of merchants and manufacturers, 
to confine the right of making and selling 
such articles to the plaintiff and his agents; 
and so if the jury on the evidence before them 
In this case should find a verdict for the plain- 
tiff, I should feel constrained to set the ver- 
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diet aside. It is useless for the trial to pro- 
ceed further. 

The verdict of the jury was then written, find- 
ing for the defendants, and signed by the fore- 
man. After which it was entered as having 
been so found by instruction of the court. 



SflLIi RIVER WOOLEN MANUF'G CO. 
(HARWOOD v.). See Case No. 6,187. 



Case Wo. 9,610. 

In re MILLS. 

[7 Ben. 452; i 11 N. B. B. 117.] 

District Court S. D. New York. Oct., 1874. 

Bankruptcy — Notice of Secoxd Meeting — De- 
claring Dividend. 

1. The notice of the second meeting of cred- 
itors, under the 27th section of the bankruptcy 
act [of 1867 (14 Stat 529)], and the order (form 
No. 28), is to be sent to all known creditors, 
whether they have proved their debts or not 

2. At such meeting, when due notice has been 
given, the whole fund in the hands of the as- 
signee may be distributed, less the necessary 
amount for expenses and contingencies, unless 
good cause is shown to the contrary. 

In this case, Welsh Brothers, who were 
named as creditors in the schedules of the 
bankrupt [William Mills], and to wrhom notice 
had been sent as directed by the warrant, 
failed to prove their debt before the second 
meeting of creditors. No notice of such meet- 
ing was sent to theni. At the second meeting 
a dividend was to be declared. The assignee 
desired that a portion of the estate should be 
reserved to provide for the claim of Welsh 
Brothers, in case it should be proved before 
the third meeting. The creditors present at 
such meeting objected to such reservation, 
and the register decided that it was not a- 
proper case for such a reservation. On re- 
quest of the assignee, he certified the ques- 
tion to the court. 

By I. T. WILLIAMS, Register: 

2 [I, the undesigned register, in charge of 
the above-entitled matter, do hereby certify 
that on the 19th day of October, 1874, at an 
adjourned second meeting of creditors, a ma- 
jority in number and amount of all the credit- 
ors who had proved their claims against said 
estate being present, and having voted a divi- 
dend of seventy-five per cent, upon the claims 
so proved, thereby dividing about the sum of 
nine thousand six hundred and thirty-two dol- 
lars and ninety cents, and leaving in the 
hands of the assignee only about the sum of 
two thousand dollars, Mr. Scott, of counsel 
for the assignee, objected to such distribution 
of said assets— claiming that, as it appeared 
from the schedules " filed by the bankrupt, 
and the proceedings herein, tiiat debts of said 
bankrupt amounting to about twenty thou- 

1 [Reported by Robert I). Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 

2 [Prom 11 N. B. R. 117.] 
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sand dollars bad not been proven, it was not 
competent at a second meeting to distribute 
a greater proportion of the assets, or pay a 
larger percentage tban the fund in hand 
would be sufficient to pay upon all debts set 
forth in the said schedules, whether proven 
or not. I overruled the objection, and pro- 
ceeded to order the dividend pursuant to 
said vote. But upon application of Mr. Scott, 
and with the consent of the creditors present, 
i directed that the dividend warrants should 
not be delivered till the foregoing question 
should be decided by the district judge. 
Wherefore I now certify the question afore- 
said, to wit: Is it competent under the pro- 
visions of the 27th section of the act, at a 
second meeting of creditors to dispose of the 
funds to creditors who have proved their 
claims, without leaving in the hands of the 
assignee a sum sufficient to pay a similar 
percentage upon claims set forth in the sched- 
ules of the bankrupt, but which have not 
been proved, and thereby put it out of the 
power of the assignee to make a similar divi- 
dend upon such unproved claims in case they 
should be proved before the third meeting? 
LThe force of the precedent, should the ob- 
jection prevail, would be to the effect, that 
in all tases in which a dividend meeting was 
held under the 27th section of the act, it 
would be the duty of the register to set apart 
a certain amount or portion of the assets in 
the hands of the assignee and ready for dis- 
tribution, sufficient to pay a similar percent- 
age upon all claims mentioned in the bank- 
rupt's schedules which had not been proven. 
If this had been the intent of the act, I think 
it would have been more clearly expressed. 
The language of section 27 is as follows: 
"At such meeting, the majority in value of 
the creditors present shall determine whether 
any, and what part of the net proceeds of 
the estate, after deducting and retaining a 
sum sufficient to provide for all undetermined 
claims, which, by reason of the distant resi- 
dence of the creditor, or for other sufficient 
reason, have not been proved, and for other 
expenses and contingencies, shall be divided 
among the creditors, etc." No doubt is enter- 
tained that it is the duty of the register to so 
deduct and retain in the hands of the as- 
signee a sum sufficient to provide for undeter- 
mined claims, when in controversy, and for 
unproven claims when it shall be made to 
appear probable that, by reason of the dis- 
tance, or for any other good cause, they have 
not been proved. That this should be done 
In a proper case by the register, without the 
vote, and perhaps in spite of the expressed 
wishes of the creditors present, is clear from 
the fact that it is the duty of the court, and 
not of the creditors, to guard the rights of 
the absent, nor could the act reasonably be 
construed to permit the creditors present, by 
their vote, to divide among themselves the 
entire fund, to the wrong and injury of such 
absent creditors as by reason of distance, or 
for other good cause, had been unable to 



prove or otherwise establish their claims— 
especially as the act provides, in effect (sec- 
tion 28),' that moneys so paid over to creditors 
shall not be recalled for the purpose of pay- 
ing claims of those who should thereafter 
prove or otherwise establish their claims. 
The provision above referred to in section 28, 
seems to interpret the provision above quoted 
from section 27. It is as follows: "No divi- 
dend already declared shall be disturbed by 
reason of debts being subsequently proved, 
but the creditors proving such debts shall be 
entitled to a dividend equal to those ah*eady 
received by the other creditors before any fur- 
ther payment is made to the latter." If 
section 27 requires the comi; at the second 
meeting to retain a sum sufficient to pay an 
equal amount upon all debts mentioned in 
the bankrupt's schedules, the exigency re- 
ferred to in the 2Sth section, above quoted, 
could never arise; and hence this provision 
would be altogether nugatory. This would 
be construing the act in the very teeth of 
well-settled principles of judicial interpreta- 
tion. On the other hand, the provisions of 
the two sections taken together, indicate, with 
sufficient clearness, that the whole fund in 
the hands of the assignee— less such sum as 
should be retained for expenses and contin- 
gencies—should, unless good cause be shown, 
be disti'ibuted at the second meeting. But 
the case before me does not, in my judgment, 
come within the rule above suggested. The 
presumption is, that Messrs. Welsh Brothers, 
the creditors referred to by the counsel for 
the assignee, received the notice sent them by 
the marshal on the 30th day of August, 1S7S 
—nothing to the conti-ary is shown or sug- 
gested—as well as the notice of the said ad- 
journed second meeting, which was duly 
mailed to them at their residence on the Sth 
day of September, 1874; at all events they 
have had all such notices as the act provides 
for. To adjudge this insufficient (without 
any cause shown) would be to impeach the 
provisions of the act] 2 

BLATCHFORD, District Judge. The 27th- 
section of the act provides that the second 
meeting of creditors, which is the one held 
in this case, shall be, "a general meeting of 
the creditors, of which due notice shall be 
given." The order for the second meeting- 
of the creditors, prescribed by form No. 28, 
directs that the assignee shall give notice of 
the meeting, "by sending written or printed^ 
notices by mail, post paid, of the time and 
place of said meeting, to all known creditors 
of said bankrupt," and shall also publish no- 
tice of the time and place of said meeting. 
The notice to be given by mail is not confined 
to a notice to be sent to all creditors who 
have proved their debts. Notices must be 
sent by mail to all known creditors. Cred- 
itors who have proved their debts are not all 
the creditors who are known creditors. Many 

2 [From 11 N. B. R. 117.] 
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creaitors refrain from proving tUeir debts un- 
til tliey learn that there is to be a aividend, 
and that information ordinarily comes when 
notice of a second meeting comes. The claim 
of Welsh Brothers, at the amount of $21,- 
024,46, is set forth hi the bankrupt's sched- 
ules. They axe, therefore, known creditors, 
and entitled to notice of the second meeting, 
to be given to them by mail, in order that 
they may prove their debt. Such, notice 
would naturally be notice to them that there 
was to be a dividend. I understand the cer- 
tificate of the register to import that no notice 
has been sent to them by mail, of the time 
and place of the second meeting. Because 
of this defect the second meeting is irregu- 
lar, and it must be adjourned until the defect 
can be remedied by sending notice to them, 
and giving them a sufficient time and proper 
opportunity to prove their debt. 

In accordance with this decision, the ad- 
journed second meeting was held, of which 
due notice was sent to Welsh Brothers, who, 
however, did not prove their claim. The a-ed- 
itors thereupon, at the adjourned meeting, 
voted a dividend of seventy-five per cent on 
the debts proved. The assignee objected to 
this distribution of the assets, claiming that 
it was not competent, at the second meeting 
to pay a larger percentage than the fimd in 
hand would be sufficient to pay on all the 
debts, whether proven or not 

The register overruled the objection, hold- 
ing that, \mder the 27th and 28th sections of 
the bankruptcy act, the whole fund in the 
hands of the assignee should be distributed 
at the second meeting, less such sum as 
should be retained for expenses and contin- 
gencies, unless good cause were shown to the 
contrary, and that here no such cause was 
shown. On request of the assignee, the 
question was certified to the cotu"t 

BLATOHFORD, District Judge. I concur 
in the conclusion of the register. 



Case No. 9,611. 

In re MILLS. 

Ill N. B. R. (1875) 74.] i 

District Court, S. D. New York. 

BASKitDPTCT — Pautxekshtp— Decease of Ose— 
Rights of Creditoks. 

1. B. & M. were partners in business under 
the firm-name of B. & Co. B. died, and after 
his death M. carried on the business with the. 
consent of B.'s administrators, the property and' 
assets of the firm remaining in his possession 
and under his control. He was subsequently ad- 
judged a bankrupt, and an assignee was appoint- 
ed who took charge of the property. Held, that 
the creditors were entitled to be paid pro rata out 
of the funds in the hands of the assignee without 
regard to the fact whether the debts were con- 
tracted before or after the death of B. 

[Cited in Vetterlein v. Barnes, 6 Fed. 705.] 

1 [Reprinted by permission.] 
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2. M. was carrying on business on his sole 
account, . having converted the property of his 
deceased partner to his own use with the knowl- 
edge and consent of B.'s administrators. 

3. The fact that a creditor may have recourse 
to the estate of B. for any unpaid balance, does 
not affect his right to an equal participation in 
the fund in the hands of the assignee. 

4. The administrators may prove in bank- 
ruptcy against the estate of M. for any daim 
they may have, for the interest of B. in the co- 
partnership. 

By I. T. WILLIAMS, Register: 

I, the undersigned register, in charge of 
the above entitied matter, do hereby certify 
and report, pursuant to the order of this hon- 
orable court made in this matter, bearing 
date the 5th day of May, 1874, that I have 
been attended by counsel for the respective 
parties, to wit: by Mr. Abbott and Mr. 
Hodges, for James Bown and Elizabeth M. 
Mills, and by Mr. Lewis, for Elizabeth Anne 
Bate, Mary E. Denike, and Thomas Henry 
Bate. That I have taken all the testimony 
offered by each and all of said parties, which 
said testimony is herewith handed up. I 
am of opinion that the business of the late 
fii-m of Thomas H. Bate & Co. was not con- 
tinued or carried on after the death of said 
Bate, in March, 1870, by the said [William] 
Mills, jointiy with the administrator and ad- 
ministratrix, or by the legal representatives 
of the said Bate. The evidence does not 
satisfy me that there was any contract of co- 
partnership, either expressed or implied, en- 
tered into between those parties. The prop- 
erty of the firm was permitted to remain in 
the possession of Mills, the surviving part- 
ner, who, although he continued to carry on 
the business in the name of the late firm," 
used and disposed of the property as if it had 
been his individual property, until it had so 
far changed its character or become confused 
with goods acquired by him after the de- 
cease of Bate, as to render it inseparable 
therefrom. It is not necessary here to de- 
cide what may be the rights of the adminis- 
trator and administratrix of Bate in the 
premises upon an accounting with the sur- 
viving partner or otherwise. It is clear that 
creditors whose debts were conti-acted in the 
course of the business since the death of 
Bate, are entitied to be paid out of the funds 
in the hands of the assignee. It is equally 
clear that debts contracted by the firm prior 
to the death of Bate, are alike entitied to De 
paid out of this fund. But were it other- 
wise—were it true, as it is contended, that 
after the decease of Bate, his administrator 
and administratrix entered into a contract of 
copartnership with Mills, and put in all the 
property that had come to them from the 
estate of Bate, and had carried on that busi- 
ness jointly with Mills up to the time of the 
bankruptcy, it is not perceived how that 
would change the result. It could not in 
that case be doubted that moneys which had 
come to the hands of the assignee from the 
sale of the assets of the firm, would be liable 
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for all the debts contracted in the business 
since the commencement of the copartner- 
ship between the administi-ator and adminis- 
tratrix and Mills. It is true that in that 
<'ase it would be necessary to adjudge the 
other members of the firm— the administrator 
and administratrix— bankrupt, in order to 
get jurisdiction over their interests in the 
partnership property. But the whole part- 
nei-ship property would nevertheless then, as 
now, be subject to the payment of the part- 
nership debts contracted since the com- 
mencement of such partnership. It would 
also, in lilce manner, be subject— in equity— 
to the debts contracted by the firm of 
Thomas H. Bate & Co, before the death of 
said Bate, for it is the same property now, in 
equity, that it was during the life of Bate, 
when such debts were contracted; the ad- 
ministi'ator and administratrix having added 
nothing to it. But I base my opinion upon 
the former ground, and hold that Jlills has 
been, since the death of Bate, carrying on 
business on his sole account. He has con- 
verted the property of his deceased partner 
to his own use; but this has been with the 
knowledge and consent of the administrator 
and administi-atrix, so that the liability of 
ilills to the administrator and administra- 
trix for this property, or rather the claim of 
the administrator and administratrix against 
him for the interest of the intestate in the 
partnership property, would sound in con- 
tract and not in tort— thus vesting in Mills, at 
law, the entire title to all the partnership 
propertj'' of the late firm of Thomas H. Bate 
& Co. If, then, the entire assets in the 
hands of the assignee pertain to the separate 
estate of the bankrupt Mills, and the estate 
of Mills as surviving partner of the late firm 
of Thomas H. Bate & Co. has contributed 
nothing to this fund, it is clear that it is sub- 
ject to distribution among the creditors of 
Mills of an equal degree. It is not material 
whether the debts proven against this estate 
are owing by Mills alone, or by Mills jointly 
with the estate of Thomas H. Bate— in either 
ease Mills is liable for the whole of such 
claims— and the fact that a creditor may 
have recourse to the estate of Bate for any 
unpaid balance, does not affect his right to 
an equal participation in the fund, in the 
present state of the ease. Should such credi- 
tor, after receiving a proportion of his claim 
from the assets of Mills, afterward receive 
the balance, or any part of the balance, of his 
claim from the estate of Bate, that would be 
his good fortune, and the individual credi- 
tors of Mills could not be heard to complain 
of it, as the assignee would have the usual 
right of joint debtors to claim from that 
estate a contribution, in case the creditor 
should have got more than the half part of 
his claim out of the estate in bankruptcy, 
which sum so received, by way of contribu- 
tion, would come into the fund in bank- 
niptcy for distribution among the creditors. 
Nor can the creditors who have established 



claims against the late firm of Thomas H. 
Bate & Co. claim any preference over the 
creditors of the individual estate of Mills, as 
the late firm has contributed nothing toward 
the fund in the hands of the assignee; the 
bankrupt Mills, having acquired a legal title 
to all the interest Bate had in the copartner- 
ship property at the time of his death, must 
be considered to have contributed this whole 
fund from his personal estate. Whatever 
claim the administrator and administratrix 
may have against Mills for the interest of 
Bate so acquired, they are at liberty to prove 
in bankruptcy and . participate in the divi- 
dend. 

The testimony of Mills and others going to 
establish what counsel have called a con- 
tinuation of the partnership after the death 
of Bate, has not been overlooked, nor is any 
distrust intended to be thrown upon the good 
faith of Mills. But a close analysis of this 
testimony will show that he had conceived 
the impossible thing of a partnership with a 
dead man. I don't understand him to mean 
to testify that he was in partnership with 
the administrator and administratrix per- 
sonally. He seems to think that with their 
consent he could continue the partnership 
with his deceased partner. But it is obvious 
that no such partnership could by any legal 
possibility exist. 

Having come to the conclusion that all the 
claims for which Mills is liable — whether in- 
dividually or jointly with the estate of Bate- 
are payable ratably in their statutory oi'der 
out of the funds in the hands of the assignee, 
I proceeded to examine the respective claims, 
pursuant to the directions of the order afore- 
said. Touching the claims referred to in the 
petition, being the only disputed claims, I 
see no good reason to doubt the validitj'^ and 
justness of the claim of James Bown for two 
thousand six hundred and nine dollars and 
fifty-two cents, and interest up to the day of 
the adjudication of bankruptcy. It is a 
claim that accrued after the death of Bate, 
for which Mills only is liable, and it is prop- 
erly proven in bankruptcy. The claim of 
Elizabeth M. Mills, the wife of the bankrupt, 
for one thousand and fifty-seven dollars and 
three cents, and interest up to the day of the 
adjudication of bankruptcy, is propei-ly 
pi'oven, and there is no evidence that should 
invalidate it or throw any suspicion upon its 
justness. It accrued after the death of Bate, 
and it is a claim against Mills alone. The 
claims of Mary B. Deuike and Thomas 
Henry Bate for two thousand nine hundred 
and fifty-seven dollars and forty-one cents 
each, and interest up to the day of the ad- 
judication of bankruptcy, rest upon a joint 
judgment in their favor against Mills as sur- 
viving partner of Thomas H. Bate & Co. 
The claims accrued during the lifetime of 
Bate, and were prosecuted to judgment after 
his death. These claims are properly proven, 
and I see nothing in the testimony or pro- 
ceedings before me that should invalidate or 
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cast suspicion upon tliem. The claim 'of 
Elizabetli Anne Bate, -widow of the said 
Thomas H, Bate, deceased, for three thou- 
sand two hundred and sixty-two dollars and 
thirty-seven cents, and interest up to the day 
of the adjudication of bankruptcy, has been 
attacked by other creditors and considerable 
suspicion has been thrown upon it by the 
testimony. It is claimed -to have acei-ued in 
1S61 or 1862, during the existence of the firm 
of T. H. Bate & Co., from a loan of money 
made by her to the firm through the agency 
of the executor of her father's estate. This 
attack is made principally by the counsel for 
Mrs. Mills, who was also solicitor for the 
bankrupt, who filed the schedules in bank- 
mptcy which specify this claim among the 
liabilities of the bankrupt Mills, when upon 
the stand, is not interrogated conceming this 
claim by either counsel. It appears that 
prior to the bankruptcy, to wit, in July, 
1ST3, a judgment in the supreme court of 
this state was obtained by default against 
Mills alone for this claim, which judgment 
was, after the first proof thereof had been 
filed in bankruptcy by an ex parte order of 
that court, amended so as to be now against 
Mills as surviving partner, etc. If this claim 
be invalid, there must have been collusion 
between Mrs. Bate and the bankrupt as long 
ago as July, 1873. But there is no proof be- 
fore me of any such collusion, and the testi- 
mony as well as all the proceedings before 
me render any such collusion quite improba- 
ble. I am therefore of opinion that her claim 
should be sustained and allowed, and that 
she should be paid ratably out of the fund. 

The whole amount of the assets that have 
come to the hands of the assignee, appears 
to be fourteen thousand five hundred and 
thirty-six dollars and fifty-seven cents (§14,- • 
536.57), all of which I am of opinion are the 
individual assets of "William Mills. I there- 
fore recommend the entry of an order ac- 
cordingly. 

BLATCHFORD, District Judge. Let an 
order be entered according to the recom- 
mendation of the register. 



Case No. 9,61S. 

In re MILLS. 

[17 N. B. R. 472.] i 

Circuit Court, S. D. New York. April 6, 1878. 

Bankruptcy— Receiveb op Cbediior— Right to 
Prove Debt — Deposition. 

A receiver of the property of a creditor of the 
bankrupt is an assignee of the debt due to such 
creditor and may prove it in the bankruptcy pro- 
ceedings; but the proof must be supported by 
the deposition required by general order No. .34. 
The deposition may, in the first instance, be ex 
parte, as in form No. 22. 

Hearing upon petition for re-examination of 
proof of B, Reilly, receiver. The assignee 
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claims the examination of the original cred- 
itor. The receiver declares himself ready to 
submit to an examination. The assignee 
contends that the original creditor is the per- 
soii lo whom the bankrupt [William MillsJ 
owed the debt at the time of the adjudication. 
The assignee claims, secondly, that the proof 
should be supported by the deposition of the 
original creditor under rule 34. The receiver 
holds that the claim, having been transferred 
to him by operation of law, is not -within rule 
34. The assignee also contends that Reilly, 
receiver, is not entitled by law to prove the 
debt in this bankruptcy. It is admitted that 
the original claimant resides in England. 
The assignee moves to expunge the claim. 
The register asks if there is any objection to 
his making such order as he may see fit in 
the mater. Mr. Whitney declines to answer, 
upon "the ground "that the register has no au- 
thority to require an issue till he decides the 
claim should be expunged, and that the ques- 
tion of the register is not pertinent until his 
ruling is made. The assignee objects to the 
register making any order except to expunge 
or diminish the claim. The register says he 
will reserve his decision. 

By J. W. LITTLE, Register: 

I think, in the reexamination of the claim 
filed by Reilly, receiver, in the above matter, 
that the motion that I should require the orig- 
inal claimant to present himself for examina-, 
tion or cross-examination by the assignee 
should be denied. And, further, I do not 
think this is a case where a deposition should 
be required by owner of claim at time of com- 
mencement of proceedings, according to G. O. 
No. 34. 

W. F. Scott, for assignee. 
Mr. Whitney, for receiver. 

BLATCHFORD, Circuit Judge. I think 
that Reilly, as receiver, is an assignee of the 
debt, and as such assignee may prove it. 
But, as it was assigned before proof, the 
proof must, and to make it receivable at all, 
be supported by the deposition required in 
general order No. 34. The deposition may in 
the first instance be ex parte, as in form No. 
22. The proof was in'egular because not 
siapported by such deposition, and should on 
that ground be expunged. 
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. MILLS V, The BAY STATE. 
[See Case No. 1,148.] 
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MILLS V. CHAPMAN et ux. Itwo cases).i 
Circuit Court, D. Connecticut. Dec. 7, 1876. 

HUSBASD AN'D "WlFE — PpKOHASE OP LANB BY 

Wife — Joint Note— How Paid. 
[The mere giving of a joint note by husband 
and wife in part payment for land purchased by 

1 [Not previously reported.] 
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the wife does not subject such land to liability 
for the husband's debts if the note is afterwards 
satisfied out of the wife's separate estate, which 
the husband has never assumed to control.] 

[This was a bill in equity before the superi- 
or court of Hartford county, Connecticut, by 
Elihu Mills against Samuel J. Chapman and 
wife, to set aside as in fraud of creditors an 
alleged conveyance of certain real property by 
Chapman to his wife. The cause was re- 
moved to' this court, and respondents Chap- 
man and wife filed their bill to set aside an 
execution levied upon said real property in 
satisfaction of a judgment at law in the said 
superior court.] 

SBIPMAj^r, District Judge. On July 23, 
1866, Elihu Mills, of Bloomfield, in the county 
of Hartford, in this state, brought a suit be- 
fore the superior court for said Hartford coun- 
ty against Samuel J. Chapman, now of Spring- 
field, in the state of Massachusetts, upon a 
note of said Chapman to the order of G. F. 
Filley, dated July 19, 1859, for the sum of 
$700, payable on demand, with interest, and 
endorsed by the said Filley to the said Mills. 
Upon this suit the real estate in said Bloom- 
field, hereafter described, standing in the 
name of Jennette F. Chapman, wife of said 
Samuel J, Chapman, was attached as the 
property of the defendant. On Nov. 15, 1870, 
judgment was rendered for the plaintiff for 
the sum of $1,175.53 damages and $175.26 
costs, to be recovered only against the prop- 
erty which had been attached. Execution 
was issued upon this judgment and levied upon 
said real estate, and the same was set off to 
fiaid Mills in part satisfaction of said exe- 
cution. The value of said land is $1,200. 
Said Mills thereafter brought his bill in equity 
against said Chapman and wife before the 
superior court for Hartford county, alleging 
in substance that said real estate was pur- 
chased in fact by said Samuel J. Chapman, 
being insolvent, and was conveyed to his 
wife in fraud of his creditors, and was as 
against his creditors the proper estate of the 
husband, and praying that the title to said 
land should be vested by proper decree in the 
said Mills, the execution creditor, who had 
obtained a valid title thereto by virtue of 
the levy of said execution. This bill was 
served July 11, 1873, and was removed to this 
court. On July 23, 1873, Samuel J. Chap- 
man and wife brought their bill in equity be- 
fore this court, alleging that said property 
was the proper estate of said Jennette F., 
that the levy of said execution created a cloud 
upon her valid title, and praying that tlie 
cloud created thereby might be removed by 
decree of this court. Both suits have been 
heard at the same time by agreement. On 
April 10, 1858, J. Seymour Brown, as execu- 
tor, conveyed to the said Jennette F. Chap- 
man, for the sum of §900, then paid to said 
grantor, a piece of land in said Bloomfield, 
containing 14 acres, bounded north on land 
of T. B. Filley, east on land of Anson Porter, 



so'uth on land of Eli Brown, and west partly 
on land of said Jennette P. and partly on the 
highway, which piece adjoined and partly 
surrounded other land which she previously 
owned. At the time of the purchase, Mrs. 
Chapman was desirous that it should be pur- 
chased, as it adjoined her own land, and intend- 
ed to have the titleand control of the whole land 
in her own name. At this time Samuel J. 
Chapman was in business in Chicopee, was 
pecuniarily embarrassed, and shortly there- 
after failed. Seven hundred dollars of the 
$900 which were paid to the grantor for the 
land were borrowed of William H. Chapman, 
a brother of Samuel J. Chapman, upon his 
and his wife's joint note. It did not appear 
from/ what source the other $200 were paid. 
The $700 note was paid in May, 1865, by Jen- 
nette P. Chapman, from her sole and separate 
estate- The money, note, and bonds which 
went to pay this $700 note were obtained by 
Mrs. Chapman from personal property which 
she obtained by inheritance from her father 
and motlier, who died respectively in 1856 and 
186-. The bulb of her property came from 
her father's estate. This property was never 
taken possession of by Samuel J. Chapm:in 
as husband or as trustee for his wife. He 
never assumed any conti-ol of his wife's per- 
sonal estate, or of the dividends thereon, but 
all his interest and title thereto was by clear 
and unequivocal acts voluntarily given and 
relinquished to his wife, and became her sole 
and separate estate. I do not find that this 
land was purchased in fact by the husband 
at tlie time of the execution of the deed, and 
settled upon his wife to defraud existing or 
future creditors, or that the convej-ance to the 
wife was to delay, hinder, and defraud cred- 
itors of the husband. There were suspicious 
circumstances at the time the purchase was 
effected, and subsequently thereto, which, if 
they could have been fortified by more proof, 
might have brought me to the conclusion that 
the property was in fact purchased by the 
husband and settled upon the wife in fraud 
of present and future creditors, and that the 
signature by the wife of said $700 note was 
a mere security to her brother-in-law for the 
payment of his debt But, in view of all ilm 
facts, I cannot find affirmatively such a con- 
clusion, and therefore find that the material 
allegation in the bill of Elihu Mills is not true. 
The result is that the record title of the land, 
which was and is in Jennette P. Chapman, is 
not found to have been invalid as against the 
creditors of her husband. The statutes of 
the state of Connecticut in regard to the prop- 
erty of married women are hereby made part 
of this finding. The bill of Elihu Mills is 
dismissed, without costs. Let there be a de- 
cree without costs, upon the bUl of Samuel 
J. Chapman and wife that Elihu Mills execute 
a quitclaim deed of said premises to said Jen- 
nette P. Chapman. 



MILLS (ISH v.). See Case No. 7,104. 
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MILLS (MAIN v.). See Case No. 8,974. 

MILLS V. The MARY E. PEREW. See Case 
No. 9,207. 



Case IJfo. 9,613. 

MILLS et al. t. The NATHANIEL HOLMES. 

[1 Bond, 352.] i 

District Court, S. D. Ohio. April Term, ISGO. 

■Coi-iiisios — Lying at Whakf — Pkesumptios — 

Obdixary Cake— Pkoper Skill and CAnE— 

Pjiosimate Cause op Ixjhrt. 

1. Where damage is done by a boat in motion 
to one lying at a wharf, the presumption of 
wrong is against the moving boat, and to avoid 
liability it must appear that the greatest caution 
and vigilance were observed. 

[Cited in The Scotia, 10 Fed. 687.] 

2. Ordinary care under such circumstances 
will not protect the boat which commits the in- 
jury from responsibility. 

3. No inference of negligence can be deduced 
from the fact that a steamboat lying at a wharf 
has a loaded barge alongside of her. 

4. It is a paramount law of navigation that col- 
lisions are always to be avoided when it is prac- 
ticable to do so, and the fact that one boat is in 
fault, will not justify another in the infliction of 
an injury that could have been avoided by the ob- 
servance of proper skill and care. 

* 5. In determining the question of fault with 
the view to the ascertainment of liability for an 
injury, the proximate cause of the injury must 
"be regarded. 
[Cited in Pope v. Seckworth, 47 Fed. 832.] 

[This was a libel tiy James W. Mills and 
others against the steamboat Nathaniel 
Holmes, for damages sustained in a col- 
lision alleged to have been due to the negli- 
gence of the respondents.] 

Lincoln, Smith & Wamoek, for libellants. 

E. Mills, for respondents. 

OPINION OF THE COURT. This suit is 
prosecuted by the libellants, the owners of 
the steamboat Cuba, against the owners of 
the steamboat Nathaniel Holmes, to recover 
damages for a collision, caused as alleged 
by the sole fault of those having charge of 
the Holmes. It is not the usual case of an 
injury produced by colliding boats in mo- 
tion, in which truth is often buried deep in 
a mass of conflicting evidence, and in which 
it is a hopeless task to ascertain where the 
fault lies. There is, in fact, very little dif- 
ficulty in coming to a conclusion upon the 
evidence, and the main duty of the court is 
to determine the legal liability of the re- 
spondents upon the state of facts as proved. 
In this aspect of the case, it will not be 
necessary to notice specially the allegations 
of the parties in their pleadings, or to at- 
tempt an analysis of the great mass of depo- 
sitions which hd-ve been submitted by the 
parties. 

The material facts involved in the case, 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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and which it may be assumed are substan- 
tially proved by the evidence, are that about 
nine o'clock in the evening of December 4, 
1856, the Cuba, a stern-wheel boat, then one 
of a line of packets running between Louis- 
ville and Nashville, in an upward trip, reach- 
ed the landing at Smithland, on the Ohio 
river, a short distance below the mouth of 
the Cumberland, and was lying at the wharf- 
boat, its bow being on a line with the upper 
end of the wharf-boat, in the act of receiv- 
ing freight for Nashville and other points 
on the Cumberland. A barge laden with 
coaJ, belonging to the owners of the Cuba, 
was lashed to the outer or larboard side of 
the steamer and in close proximity to it. 
The wharf -boat was two hundred and thirty- 
'seven feet in length, and the Cuba with its 
wheel about one hundred and seventy feet, 
thus leaving an unoccupied space at the 
lower portion of the wharf-boat, including 
a gangway, of about sixty-seven feet. Tlie 
Cumberland river was at a high stage and 
there was sufficient depth of water along 
the whole line of the larboard side of the 
wharf -boat to enable a steamer of the largest 
size to land without danger of getting 
aground. It was a clear starlight night, the 
wind blowing somewhat fresh, but not with 
such violence as to render navigation dif- 
ficult or dangerous. There were lights on 
the wharf-boat, and also the usual lights on 
the Cuba. The steamer Holmes in passing 
up the Ohio between ten and twelve o'clock 
in the night mentioned, had occasion to 
land at Smithland for the purpose of put- 
ting out some passengers. The object of the 
pilot or master was to bring the Holmes in 
contact with the barge lying alongside of the 
Cuba, and thus enable the passengers to get 
ashore. In this attempt the bow of the 
Holmes first struck the barge, but was car- 
ried out into the stream by the action of 
the current or some other cause and swung 
roimd, and the boat was again brought 
"head on" against the barge. The passen- 
gers were landed and the Holmes proceeded 
immediately up the river. 

It appears very satisfactorily from the tes- 
timony, that some pieces of timber or scant- 
ling, which had foi-med a part of the frame 
\fork of a flat-boat some five or six feet in 
length, had been carried by the current and 
were lodged under the larboard guard of 
the Cuba and at a right angle with it, and 
were thus lying between the steamer and 
the barge. By the force of the blow of the 
Holmes in striking the barge, the ends of 
these timbers or scantling, which were some 
four or five inches square, were driven with 
such force against the hull of the Cuba that 
they penetrated the planks, which were two 
and a half inches in thickness, thereby mak- 
ing three separate holes or openings betweeii 
the knuckle keelson and the binding streaks 
and the upright ribs or timbers of the hull 
of the boat. Through these openings the 
water entered freely and with great force. 
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The proof establishes the fact, that all rea- 
sonable efforts were made by the officers 
and crew of the Cuba to stop the inflow of 
the water, but in this they were unsuccess- 
ful. And the boat, having broken the lines 
by which it was made fast to the shore, 
floated from the wharf, and sunk in deep 
water some distance below. The cargo of 
the Cuba, it seems, was nearly all trans- 
ferred to the barge before the boat sunk, 
and what remained in the boat was re- 
claimed without material injuiy. There is, 
therefore, no claim in this action for dam- 
ages in the loss of cargo. The boat was 
raised some time after the collision at an 
expense of S2,800, and was subsequently 
sold for $3,630, leaving to the owners, after 
deducting incidental expenses, the sum of 
$53i. They claim as damages the value of 
the boat at the time of the injury, subject to 
the deduction of the net proceeds of sale. 
The answer of the respondents denies that 
there was any fault or negligence in landing 
the Holmes, and affirms that they were in 
no way responsible for the injury sustained 
by the Cuba. The outline of the case, thus 
briefly presented, is sufficient to indicate 
the only points for the decision of the court. 
That a serious injury has been sustained 
by the libellants there can be no doubt; and 
the inquiry is whether the law applied to 
the facts will give redress for such injuiy. 
The Cuba, at the time this injui-y was in- 
flicted in the prosecution of its lawful busi- 
ness, was lying in its proper place at the 
Smithland wharf. And the decisions are 
nrunerous to the effect, that where damage 
is done by a boat in motion to one thus at 
rest, the presumption of wrong is against 
the moving boat; and to aTOid liability it 
must appear that the greatest caution and 
Yigilance was observed. Ordinary care un- 
der such circumstances will not protect the 
boat which commits the injury from respon 
sibility. This principle is well illustrated 
in the case of Culbertson y. Shaw, 18 How. 
[59 TJ. S.] 385. The action was brought to 
recover the value of a flat-boat and its cargo 
lost by a steamer coming in collision with it. 
The flat-boat was moored at the shore in 
a proper place when the injury was inflicted. 
The supreme court held, that the steamer 
was liable for the damage. Judge McLean, 
who delivered the opinion of the court, says; 
"When a steamer is about to enter a harbor, 
great caution is required. There being no 
usage as to an open way, the vigilance is 
thrown upon the entering vessel. Ordinary 
care under such circumstances will not ex- 
cuse a steamer for a wrong done. A vessel 
tied to the shore is helpless. No movement 
can be made by it to avoid an entering boat; 
therefore the whole responsibility rests on 
such boat." In the case of Vantine v. The 
Lake [Case No. 16,878], Judge Grier held, 
"that a vessel which moves alongside of 
another at a wharf or elsewhere, becomes 
responsible to the other for all injuries re- 
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suiting from her proximity, which human 
skill or precaution could have guarded 
against." 

Judge Parsons, in his treatise on Mari- 
time Law, recently published, says: "If a 
ship at anchor and one in motion come into 
collision, the presumption is that it is the 
fatflt of the ship in motion, unless the an- 
chored vessel was where she should not 
have been. The rule of law would seem to 
be the same where a vessel aground is run 
into." 1 Pars. ilar. Law, 201. And in the 
case of The Lochlibo, 3 W. Rob. Adm. 310, 
Dr. Lushington says: "As the Lochlibo ran 
into a vessel (at anchor), which was m- 
capable of helping herself, it is her duty to 
prove, in order to exonerate her from blame, 
that the collision arose from circumstances 
which it was utterly out of her power to 
prevent, or that it was the fault of the pilot 
on board, or that it arose from the default 
of those on board the Aberfoyle." There 
are numerous other cases and authorities in 
support of the doctrine stated, which it is 
unnecessary specially to notice. I pass, 
therefore, to the inquiry, . whether the pres- 
ent case falls within the operation of this 
principle; in other words, was every pos- 
sible precaution used by those in charge of 
the respondents' boat to avoid a collision. 

That the Holmes was in fault, under the 
circumstances of the case, in attempting a 
landing against the barge of the Cuba, seems 
to admit of no doubt. As before stated, 
there was an unoccupied space of sixty-sev- 
en feet in the lower part of the wharf-boat, 
within which a landing could have been ef- 
fected by the Holmes without the danger of 
coming in collision with the Cuba or the 
barge attached to it. There is some evidence 
to the effect that it was proper and accord- 
ing to the usages of navigation for the 
Holmes to land at the barge for the purpose 
of discharging passengers, but the weight of 
the evidence is, that it was not only practi- 
cable, but safer to have landed on the wharf- 
boat. There was ample room for this pur- 
pose, and there is not the remotest proba- 
bility that any injury would have resulted 
if this course had been pui-sued. That it 
was practicable, as well as safe, is proved 
by the fact that the steamer "Winnifrede 
came up immediately after the Holmes, and 
made a landing on the wharf-boat without 
difficulty and without injury. But the Hohnes 
was guilty of a still more inexcusable fault 
in not observing due care and caution in the 
manner in which the landing was effected. 
On this point, much testimony has been taken 
by the parties, and there is some apparent 
conflict in 1;heir statements. The witnesses 
for the libellants state strongly and without 
hesitation, that the Holmes in landing struck 
the barge with unusual force. A large pro- 
portion of these witnesses were either pas- 
sengers on the Cuba, or employed on the 
wharf-boat, having no connection with the 
Cuba, and with the most favorable oppor- 
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tunity of knowing the character of tlie land- 
ing made by the Holmes. There is no ground 
for the supposition that these witnesses were 
under any mistake as to the facts to which 
they have testified, or that they have not 
stated those facts with fairness and can- 
dor. Nor does it follow, as a necessary in- 
ference, that the witnesses for the respond- 
ents who state that the landing of the Holmes 
was not with unusual force have corruptlj^ 
falsified the facts. They were on the moving 
boat at the time, and the shock of the collis- 
ion would not be so sensibly felt by them 
as by those who were on the boat which re- 
ceived tlie blow. But apart from the evidence 
of the witnesses referred to, as to the land- 
ing of the Holmes, there are other facts 
showing conclusively the great force with 
which that boat struck the barge of the 
Cuba. It is in evidence that the lower end 
of one of the fenders on the Cuba was bro- 
ken off by the force of the blow, and, more- 
over, that several of the stanchions of the 
Holmes were shattered. -But more conclu- 
sive still is the fact before refen-ed to, that 
the timbers or scantlings were drivem through ■ 
the planks of the Cuba. No supposition is 
reconcilable with this result, than that the 
Holmes came against the Cuba's barge with 
very unusual force. Nor can the conclusion 
be avoided, that there was a want of caution 
and vigilance in making the landing, that 
throws upon the Holmes the responsibility 
resulting from the collision. 

An attempt has been made by the respond- 
ents to prove negligence or want of due cau- 
tion on the pait of the Cuba, to protect 
them from liability. But the evidence fails 
entirely to sustain this point. It is insisted 
that the Cuba was in fault in having a load- 
ed barge alongside at the Smithland wharf. 
The proof, however, does not show that this 
was a violation of any of the usages of navi- 
gation; nor can the court see anything in the 
fact from which any inference of negligence 
can be deduced. The respondents also insist 
that the libellants' boat was not provided with 
a sufl^cient number of fenders for protec- 
tion against collision, and other accidents of 
that character. The proof is not clear that 
the Cuba had more than three fenders on 
the larboard side, at the time of the collis- 
ion, but in this connection it is proved that 
fenders are not regarded as necessary on 
boats navigating the Cumberland river. This, 
however, can not be viewed as material in 
this case, as fenders are used for the protec- 
tion of the guards of the boat, and are of no 
avail for the protection of that part of the 
hull of a steamer in which the injury in 
question was sustained. Equally unavailing 
is the defense set up, that the Cuba was defi- 
cient in strength to meet the perils of the 
navigation in which it was employed. The 
evidence, however, is, that the boat had 
been thoroughly overhauled and repaired a 
ITfed.oajb.— 26 
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few weeks only before the collision, and was 
then as staunch and sound as boats of the 
same class usually are in that trade. 

But the defenses indicated, if fully sustain- 
ed by the facts, are not available to the re- , 
spondents in this action. It is a paramount 
law of navigation, that collisions are always 
to be avoided when it is practicable to do 
so; and the fact that one boat is in fault 
will not justify another in the infliction of 
an injury that could have been avoided by 
the observance of proper skill and care. The 
Cuba was entitled to protection from a. 
wrongful act on the part of the Holmes, even 
if fault or negligence could be imputed to 
the former.' If it be conceded that the barge 
was improperly at the side of the Cuba, or 
that there was a deficiency of. fenders, or 
that the boat was Aveak and frail in its 
structure, no one or all of these facts wouh^ 
afford a justification for the wrong-doing 
of the Holmes. The law is well settled that 
in determining the question of fault with a 
view to the ascertainment of liability for an 
injury, the proximate cause of the injuiy 
must be regarded. And, in this case, if that 
proximate cause is found in the improper at- 
tempt of the Holmes to land at the Cuba's 
barge, instead of the wharf-boat, or the in- 
excusable violence with which it was landed 
agains the barge, the respondents are not 
shielded from liability by proof of negligence 
or fault on the part of the other boat which 
had no connection with the act which pro- 
duced the Injui-y. The law on this subject 
is well stated by the supreme court of Ver- 
mont in the case of Trow v. Central R. 
Co., 24: Vt. 487, in these words: "Therefore, 
if there be negligence on the part of the 
plaintiff, 3'et, if at the time when the in- 
jury was committed, it might have been 
avoided by the defendant In the exercise of 
reasonable care and prudence, an action wIU 
lie for the injury." There are many other 
cases which sustain this view of the law, 
to which I will merely refer, without spe- 
cially noticing them. 27 Mo. 95; 4 Ohio St. 
476; 3 Ohio St. lOo. 

Upon the whole, I can see nothing in the 
facts or the law of this case to shield the re- 
spondents from liability for the injury sus- 
tained by the libellants in the loss of their 
boat There was certainly great fault, if not 
positive recklessness in the landing made by 
the Holmes, which was the immediate cause 
of the injury. And it is equally dear, that 
no negligence is attributable to the Cuba, 
which can justify the misconduct of the other 
boat, or which calls for a division of the 
damages on the ground of mutual fault. The 
weight of the testimony on that point shows 
the value of the Cuba to have been $10,000. 
The net proceeds of the sale of the boat being 
deducted from this sum, a decree will be 
entered for the balance, with interest at 
sis per cent, from December 4, 1856. 



MILLS (Case No. 9,615) 



[17 Fed, Gas. page 402 1 



Case No. 9,614. 

MILLS v. RUSSELL. 

[The case reported under above title in 18 Int. 
Rev. Rec. 203, is the same as Case No. 17,2J:7.] 
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MILLS et al. v. SMITH. 

[4 Biss. 442.] 1 

Circuit Court, N. D. Illinois. May, 1865.2 

EjECTMEXT— BOSA PlDE PURCHASER— ReOITALS— 

Notice. 

1. A party can protect himself as a hona fide 
purchaser, either by showing payment by him- 
self without notice, or that he took through some 
bona fide purchaser without notice. 

2. A recital in a recorded deed, the grantor in 
which had no record title to the property, does 
not operate as constnictive notice; it is differ- 
ent where the party sees or has actual notice of 
such recital. 

Action of ejectment for land in Cook county. 
J. H. Knowlton, for plaintiff. 

DRUMMOND, District Judge (charging ju- 
ry). The land in controversy was patented 
originally to Zeba Parmlee. . The plaintiffs 
claim title by a deed from Zeba Parmlee to 
Edwin A. Lacey in February, 1837, which 
deed, however, has never been recorded. It 
is shown by the evidence that the land de- 
scended to Andrew H. Lacey as the heir of 
Edwin A. Lacey, and he devised the property 
to one of the plaintiffs, Flora M. Mills, wife 
of Josiah M. Mills. This is the title of the 
plaintiff, and, independent of all questions 
connected with the recording laws, of course 
it would be a valid title. 

The defendant's title consists of a deed 
fi'om Zeba Parmlee to James Lombard, dated 
the 14th of August, 1854, and recorded the 
28th of that month and year, and a deed 
from James Lombard to defendant, dated De- 
cember 7, ISoo. The deed from Parmlee to 
Lacey not being recorded at the time that the 
deed was made by Parmlee to Lombard, the 
first question to be determined is, was Lom- 
bard a purchaser protected by the recording 
laws? 

They provide that every deed, shall take ef- 
fect from the time it is filed for record, as 
against subsequent purchasers without no- 
tice. This deed from Parmlee to Lacey not 
having been recorded in August, 1854* the 
first question to determine is, was James 
Lombard, the grantee in this deed, a pur- 
chaser without notice of the previous convey- 
ance made to E. A. Lacey, and did he pay for 
the land without knowledge of the existence 
of the previous transfer? 



1 [Reported by Josiah H. Bissell. Esq., and 
here reprinted by permission.] 

2 [Affirmed in 8 Wall. (75 U. S.) 27.] 



You will bear in mind that as Benjamin 
Lombard was the agent of James Lombard in 
the purchase, notice to Benjamin is notice to 
James Lombard, because notice to the agent 
is notice to the principal. It is necessary 
that Benjamin Lombard should have had no- 
tice of the previous conveyance, or of some 
fact which satisfied him that there had been 
a valid transfer of the land, or a valid incum- 
brance,— some fact sufficient to put a pru- 
dent man upon inquiry; in other words, there 
must have been good faith on his part when 
he made the purchase. 

If he was a purchaser in good faith, then it 
makes no difference whether [Nathaniel] 
Smith was or not, because his purchase 
would protect Smith, the latter having pur- 
chased from him. But if he was not a pur- 
chaser in good faith, the next question is, did 
Smith purchase in good faith? and the same 
rule is applicable substantially to him as to 
Benjamin Lombard, the agent of James Lom- 
bard. It is necessary that he should have 
purchased the land and paid the money for It 
without knowledge of this previous deed. If 
he knew of the existence of this deed, or had 
knowledge of any fact which would satisfy a 
prudent man or put him upon inquiiy that 
there was a valid sale made to Edwin A. 
Lacey before he paid the purchase money, 
then he could not be considered a purchaser 
in good faith. 

But it is contended on the part of the plain- 
tiff that as there was a deed from Zeba Parm- 
lee to Andrew H. Lacey on record on the 2oth 
of November, 1854, and as that recited that 
he had made a conveyance or transfer of the 
land to E. A. Lacey many years before, it 
was ccnsti-uctive notice to the defendant of 
the conveyance. 

I am not prepared to admit that as a rule 
of law. If he had read this deed or the rec- 
ord of it, or had seen it,— if, in other words, 
he had actual notice;— then, of course, he 
would be bound by it; but I hardly think 
that the fact that it was simply on record, 
though he never saw it, would be construct- 
ive notice to him so as to prevent him from 
being a bona fide purchaser. At the time 
this deed was made Mr. Parmlee really had 
no title to the land, even upon the record, be- 
cause the deed to James Lombard was re- 
corded the 2Sth of August, 1854, before the 
deed was made to A. H. Lacey, and it would 
be a hard rule, it seems to me, to hold that a 
recital in a deed attempting to convey land, 
which a man had no right to convey should 
operate as constructive notice to a third par- 
ty. I do not understand any of the cases 
have gone thus far; therefore, the court will 
instruct you that it was necessary that Mr. 
Smith should have had actual notice of the 
previous deed, or of some fact which would 
satisfy a prudent man that there had been a 
transfer of the land, before he paid the pur- 
chase money, bearing in mind that the de- 
fendant can protect himself either by show- 
ing that Lombard is a bona fide pm-chasej* 
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without notice, or tliat he himself is a bona 
fide purchaser without notice. 

Verdict for defendant, 

NOTE. Tlie general rule is that a purchaser 
has constructive notice only of such facts relat- 
ing to the land as appear in the muniments of 
title, -which it is necessary for him to inspect, in 
order to ascertain tlie sufficiency of such title. 
3 Washb. Real Prop. 596, and a large collection 
of authorities in note 4. As where a prior unre- 
corded mortgage is recited in a second mort- 
gage, the grantee takes subject to same. Ba- 
ker V. Mather, 23 Mich. 51. See, also, Polk v. 
Cosgrove [Case No. 11,248.] 

[A writ of error was sued out in the supreme 
court, where the iudgment of the court below 
was affirmed. 8 Wall. (73 U. S.) 27.] 



MILLS (STOBAUGH v;). See Case No. 13,- 
461. 

5IILLS (UNITED STATES v.). See Case No. 
15.777. 



Case ISTo. 9,616. 

MILLS V. WILSON 

[2 Cranch, C. C. 216.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1820. 

Attachment — Affidavit — Note Indohsed — Pro- 
duction' OF Note. 

Upon an attachment, issued by a justice of 
the peace, imder the Virginia act of 26th De- 
cember, 1792 (section 6), if the plaintifE's claim 
arise, in part, upon a note of the defendant, 
taken up by the plaintiif, who was the indorser, 
the plaintiff's own affidavit is not sufficient evi- 
dence of the debt, without producing the note. 

This was an attachment issued by a justice 
of the peace, imder the act of Virginia of the 
^6th of December, 1792 (section 6). The plain- 
tifC [W. N. Mills] offered his own oath as to 
the debt, stating that it arose, in part, upon 
the defendant's note, which had been indorsed 
by the plaintiff, and by him talien up; but did 
not produce the note. His afladavit stated 
that the defendant [William Wilson] was in- 
debted to him in, at least, the sum of $1,000. 

THE COUBT (nem. con.) required the plain- 
tiff to produce further evidence of his claim, 
•not being satisfied with the afladavit. 



:MILLS, The AROMA. See Case No. 2,041. 

SilLLS COUNTY (BROOKS v.). See Case 
No. 1,955. 

MILLS. The LILLIE, See Case No. 8,352, 

MILLWARD (HODGSON v.). See Case No. 
6,568. 

MILLWARD (SEDGWICK v.). See Case No. 
12,618. 

MILN (SMITH v.). See Case No, 13,081. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 9,617. 

MILNE et al. v. HUBER et al. 

[3 McLean, 212.] i 

Circuit Court, D, Ohio. July Term, 1843. 

Statdtjes—Repeai.— Repeal op Repealing Act — 
Special Act— Contracts— Prohibited bt La w— 
Remedy— Constitutional Law— Ex post Facto 
—Recovery — Several Defendants — Ex De- 
licto— Ex Contractu, 

1. An act, in so far as it is repugnant to a prior 
1 oi" rpn &flls it ' 

[Cited in State v. Mines, 38 W. Va. 131, 18 S. 
E. 470.] 

2. But the repeal of the last act, does not give 
vitality to the first act. 

3. An express statute declares the repeal of 
the repealing act, shall not give force to the act 
repealed. 

4. And this statute applies equally to repealed 
acts, whether repealed expressly or by a sub- 
sequent and repugnant act. 

5. A contract growing out of an illegal trans- 
action, or which is connected therewith, cannot 
be enforced. 

6. The repeal of a prohibitory het does not 
make valid contracts' entered into against law- 

[Cited in Banchor v. Mansel, 47 Me, 62; Nich- 
ols V. Poulson, 6 Ohio, 309,] 

7. But the legislature may give a remedy on 
a contract founded on a valuable consideration, 
where no remedy exists. 

8. It may not only remove the prohibition, but 
where justice and good conscience require, suit 
may be authorised. 

9. Such a law does not impair the obligation 
of the contract— is not an ex post facto law, nor 
does it in any respect conflict with the federal 
constitution. 

10. That such a law is special is no more ob- 
jectionable than every special law which gives 
corporate powers to an association of individu- 
als. 

11. In an action of xort, a recovery may be 
had against a part of the defendants. 

12. But in an action ex contractu, the recov- 
ery must be against all or none. 

[Cited in brief in Shapleigh v. Abbott, 41 Me. 
174.1 

[This was an action by Milne & Co. against 
Huber and others.] 

Chase & Miner, for plaintiffs. 
Pox & Schenclc, for defendants. 

OPINION OP THE COURT, This action 
is brought imder the statute against the de- 
fendants as stockholders of the Washington 
Library Association, which was engaged in 
unlawful banking. ' Pour thousand doUai'S of 
the notes in circulation, issued by said insti- 
tution, and held as collateral security for the 
payment of three thousand dollars, were giv- 
en in evidence. Also the following bill of ex- 
change: "?3000.00 Gentlemen, Cineianati, Au- 
gust 5th, 1840, Sixty days after date pay to 
the order of E. L, Jones, cashier, three- thou- 
sand dollars, and charge to account of your 
ob't ser't, John Phillips, Directed to Messrs. 
Sylvester & Co. Indorsed, E, L, Jones, cash- 
ier, G, J. Slocum," 

1 [Reported by Hon, John McLean, Circuit 
Justice.] 
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By the 9th section of the act to prohibit the 
issuing and circulating of unauthorised bank, 
paper, passed 27th January, 1816 PLaws 1816, 
p. 10], it is declared, "that all bonds, bills, 
notes, or written contracts, given to an unau- 
thorised bank, or given to any person or per- 
sons, for the use of such bank, &c. shall be 
void," &c. The 10th section provides, "that 
every stockholder, shareholder, or partner, 
hereafter interested in any such bank, shall 
be jointly and severally answerable, in their 
individual capacity, for the whole amount of 
the bonds, bills, notes and contracts of such 
bank," &e. The 12th section authorises suit 
and judgment against any part or the whole 
of the persons interested in the bank. By the 
23d section of the act of 28th January, 1824 
[Laws 1824, p, 3oS], it is provided, "that no 
action shall be brought upon any notes or 
bills, hereafter issued by any bank, banker, 
or bankers, intended for circulation, or upon 
any note, &c. made payable to the bank, un- 
less such bank, &c. shall be incorporated, &c. 
but that all such notes shall be held and taken 
in all com-ts as absolutely void." The 8th 
section of the act of the 23d of March, 1840 
[38 Ohio iaws, p. 117], repeals so much of 
the above section, "as prohibits actions to be 
brought upon any notes or bills, issued after 
the passage of said act, by any bank, &c. un- 
'ess it shall be incorporated, &c,, and which 
•ieclares that such notes shall be void." So 
far as the act of 1824 was repugnant to that 
of 1816, it was repealed. The repugnancy 
•consists in the latter act taking away the 
right of action given against the stockholders, 
&c by the act of 1816. And the question here 
arises whether the repeal of the act of 1824 
revives that part of the act of 1816 which 
was repealed by it. 

By a general act, passed 14th of Pebmary, 
1809 [Laws 1809, p. 162], it is provided, "that 
whenever a law shall be repealed, which repeal- 
ed a former law, the former law shall not there- 
by be revived unless specially provided "for." 
This provision, it is contended, applies only to 
laws expressly repealed, and not to an appeal 
Dy the repugnancy of the latter act That the 
x-epugnaney does not repeal, but suspends the 
prior act, which is restored to its full vigor 
on the repeal of the repugnant act. This 
distinction seems not to be sustained. Wheth- 
er the repeal be express or hy reason of a 
repugnant act, subsequently passed, cannot be 
material in regard to this question. If the 
repealing act be repealed, it cannot, under 
the statute cited, give life to the act first re- 
pealed. So much of the act of 1824 as pro- 
hibited actions on the notes or bills of unau- 
thorised banks, and which declares such 
notes and bills void, havii];g been repealed by 
the act of 1840, and such repeal not having 
given vitality to such parts of the act of 1816 
which were repugnant to the act of 1824, we 
must construe the act of 1816 as it now stands. 
In this view, sections 11, 12, 13 and 14, of the 
act of 1816, which regulate suits against the 
stockholders of an unincoi-porated bank by 



the bill-holders, are repealed; and we are to 
inquire whether, under other sections of the 
act, the bill-holders, or the holder of the bill 
of exchange, set out in the declaration, can 
maintain an action. 

There is no express prohibition of an action 
by the bill-holders; but the act inflicts a pen- 
alty for issuing such bills, and for receiving 
or offering them in payment. This makes the 
whole transaction unlawful, and this is a 
fatal objection to the action. If the contract 
arises out of an illegal act, or is connected 
therewith, there can be no recovei-y upon it. 
Looking only to the act of 1816, the bank 
organization was against law, the issuing of 
the notes was prohibited under a penalty, and 
the receiving and offering such bills in pay- 
ment subjects an individual to a penalty. 
Kow every step taken in the creation and eir- 
culation-of these notes or bills, was unlawful, 
and consequently no action can be brought 
on them. The act of 1816 was a public act, 
and the plaintiffs, when they received the 
bills in question, had notice that they were 
created and put in circulation in violation of 
law. The same objection applies to the bill 
of exchange. The act of the 23d of Llarch, 
1840, repealed the act establishing "The Wash- 
ington Library Association," and in the sec- 
ond section of the repealing act, enacted 
"that each and every stockholder in, or mem- 
ber of, said company, is hereby declared to be 
jointly and individually liable for all bills, 
notes or other property issued or outstanding 
against said company; and also for any other 
liability or debt of said company. And the 
said company is vested with power to collect 
and receive such assets and valid claims as it 
may hold against any individual or company, 
in order to close up and settle the affairs of 
said company, but for no other purpose what- 
ever." 

The effect of this act is now to be consider- 
ed. Whetlier the legislature had the power 
to repeal the charter of "The Libraiy Associa- 
tion," is not necessarily involved in this in- 
quiry. Nor can the decision of it, either way, 
materially affect the question between the 
parties on the record. But the charter in- 
volved private interests, although the power 
of banking might not have been given, which 
no act of the legislature could divest Such 
interests are as well secured, and on the same 
priKciple. as a deed secures to the gi-antee a 
title to his land. If there was an abuse of the 
charter, by which it became liable to forfei- 
tm-e, the inquiiy should have been made, and 
the forfeiture enforced by a judicial proce- 
dure. But, if that part of the act which pui'- 
ports to repeal the charter, be unconstitutional 
and void, it does in no respect affect the valid- 
ity of the second section of the act. Au act 
may be void in part and good in part. Where 
a conti-act is made in express violation of 
law, a repeal of the prohibitory act does not 
impart validity to the contract. But this 
principle does not apply to the case under 
consideration. 
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The bill of exchange bears date the utli of 
August, 1840, and at that time the notes or 
bills of the bank were received by the plain- 
tiffs. The dates of tliose bills are not mate- 
rial, as the dates do not show the time they 
were put into circulation. This transaction 
took place five months after the act giving a 
remedy to the creditors of the association, hi 
order to close its business. Now the bill of 
exchange may have been given to close the 
concerns of the bank, within the meaning of 
the act. A large amount of the bills of the 
institution being in the hands of the plain- 
tiffs, they took the bill of exchange, and re- 
tained the notes of tiie uistitution as collat- 
ei-al security. Had the legislature power to 
make this provision? It will be observed 
that, in the act of 1816, the organization of 
the bank and the issuing of the bills were 
expressly prohibited, and a penalty was an- 
nexed for doing any of the prohibited acts; 
still, in the same law, a remedy was given 
against the stockholders by the bill-holders. 
That the prohibitory parts of the act, above 
referred to, took away all legal remedy 
against the bank on its bills has been de- 
cided; and yet, no one has doubted that the 
remedy given on these bills hi the subse- 
quent sections was effectual. Had these pro- 
Tisions been contained in separate acts, it is 
not perceived that a difEerent efEeet could 
have been given to them. They must have 
been construed as the act of 1816 was con- 
strued. Indeed this is a general principle. 
All laws on the same subject shall be con- 
sidered, so far as effect can be given to them, 
as one law. The negotiation between the 
parties before us took place several months 
after the remedy was given to and against 
the bank, and unless the^ contrary be niade 
to appear, the court will "presume that it is 
within the policy of the act. Such appears to 
have been its character. The argument that 
the law only embraced outstanding notes and 
debts of the company, at the time of its 
passage, is not sustainable, as the giving of 
a new note or bill may be as necessary hi 
■wmding up the business of the bank as the 
payment, in cash, of an old debt 

At the time the contract was made with 
the plaintiffs, the disabilities of the bank 
were removed, and a power was given to it 
to collect its debts, and all its creditors were 
authorised to bring suit against it; and the 
members of the company were declared to be 
jointiy liable. This is placing the bank, for 
the purpose of closhig its business, on the 
legal ground it would have stood on, had 
there been no legal inhibition to its organiza- 
tion and business. That this law will operate 
upon all subsequent transactions, there can 
be no doubt, and no objection in principle is 
perceived to giving effect to it on aU the open 
ti'ansactions of the bank. 

Admit that the mere repeal of a prohibitory 
law would not give force to a contract made 
void by such law, yet it does not follqw that 
the legislature may not remove a prohibition, 



and authorise a recovery, on a valuable con- 
sideration. The legislature cannot make con- 
tracts for individuals, and they cannot im- 
pose .in obligation which does not equitably 
arise out of the transaction. But they may 
give a remedy where there is none, and 
where in good conscience there should be 
one. A remedy being general, applies to pre- 
vious as well as subsequent cases. 

In Matthewson v. Saterlee, 2 Pet. [27 U. 
S.] 407, speaking of a statute, the court say: 
"It is said to be retrospective. Be it so; but 
reti'ospective laws which do not impair the 
obligation of contracts, or partake of the 
character of ex post facto laws, are not con- 
demned nor forbidden by any part of the 
constitution. The courts in Pennsylvania 
having decided that the relation of landlord 
and tenant did not exist under certain tities, 
the legislature passed a law that such rela- 
tion should exist under those tities, and the 
court held the law valid and carried it into 
effect The case bemg removed by a writ of 
error, from the supreme court of Pennsyl- 
vania to the supreme court of the United 
States, the judgment was affirmed. The 
"Washington Library Association," having 
assumed banking powers, issued its bills, 
which circulated as bank paper. Every prin- 
ciple of justice would hold the association 
liable to pay these bills; and by the common 
law, the holders of the bills could, by an ac- 
tion at law, recover from the association 
their amount But the statute declared un- 
authorised banldng unlawful, and conse- 
quentiy no action cotild be sustauied on these 
bills. But the act of 1840 provides expressly 
that the holders of these bills may mauitain 
an action on them. And if this can be don^ 
each member of the association is responsi- 
ble, the same as in an ordinary co-partner- 
ship. Every one must pronounce this remedy 
a just one, and it is clear that it does in no 
sense conflict with the constitution of the 
United States. The same rule applies, and 
with equal force, in behalf of the bank and 
agatast its debtors. "We think, therefore, that 
on this ground the action is sustainable on 
debts contracted prior to the act of 1840. 
But, the court in sustainmg this action, need 
not decide this point The contract on which 
this suit is founded was long after the act 
of 1840, givmg this remedy. 

The above views were given to the jury, 
who found for the plaintiffs, against a part 
of the defendants. 

On a subsequent day of the term, a motion 
in arrest of judgment was made on two 
grounds: (1> Because it does not appear 
from the declaration that the plaintiffs are 
aliens. (2) Because the verdict is against a 
part only of the defendants. 

The plaintiffs, in their declaration, state 
that they are subjects of the queen of Great 
Britain and Ireland. This, we think, is a 
sufficient averment. If the plaintiffs are sub- 



After the business of the court was closed, 
but, before the minutes were signed, an ap- 
plication -was made to the judges, out of 
court, and a brief furnished, to amend the 
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jeets, as averred, they are aliens. And the 
act of 1789 declares, that the circuit court 
shall have jurisdiction where the matter in 
dispute exceeds five hundred dollars, "where 
an alien is a party," &c. An alien means 
nothing more tlian a citizen or subject of a 
foreign state. An alien is defined to be by 
Bouvier, "one born out of the United States, 
who has not since been natui-alized under the 
constitution and laws." 

As to the second ground, in actions of tort, 
a jury may find a part of the defendants 
guilty, and the others not guilty. And the 
same rule may apply in an action founded 
on a statute, with special provisions to that 
effect. 

It was held in Gavett v. Radnidge, 3 East, 
62, that where the defendants so negligently 
conducted themselves in the loading, &c., that 
the hogshead was damaged, the gist of the 
action was the tort, and not the contract out 
of which it arose; and therefore, that on the 
plea of not guilty, the two being acquitted, 
judgment might be had against the third, 
who was found guilty. This case seems to 
be brought into doubt, if not overruled, in 
the case of Weall v. King, 12 East, 452. A 
different decision was given in Powell v. 
Layton, 2 Bos. & P. (N. R.) 365, and in :^lax 
V. Roberts, Id. 454. 

In actions ex contractu against several, it 
must appear on the face of the pleadings that 
their contract was joint, and that fact must 
be proved on the trial. 1 Chit. PI. 50. This 
is otherwise against a common carrier and 
executors. If one executor plead plene ad- 
ministravit, the plaintiff may recover against 
the other. 1 Saimd. 207a, 207b, note. Where 
by bankruptcy one of the defendants is dis- 
charged, and he plead it, it will not defeat 
the action, but the plaintiff may enter a nolle 
prosequi as to him, and go on against the 
others. But this cannot be done in case of 
an infant or feme covert. 1 Chit PI. 50. 
But if the special counts in the declaration 
could, under the special provisions of the 
statute, authorise a recovery against a part 
of the defendants; yet it is clear that the 
verdict cannot be sustained under the gen- 
eral count. This count is for money had and 
received, consequently the proof and finding 
of the jui-y must correspond with the joint 
liability set out in this count. 

The jury have found generally only against 
a pai-t of the defendants, and on such a find- 
ing the judgment cannot be entered, but must 
be arrested. In Bac. Abr. tit. "Verdict," L. 
it is said: "If part of the issue which is 
sensible, be hisufficient in law, and the ver- 
dict be a general one, it is bad; for the court 
cannot in such a case but intend that part of 
the damages were given for a matter insuffi- 
cient in law." 
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verdict, so as to apply to the good counts; 
but the motion being made too late, was not 
taken up and considered. 
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MILNE V. The JOHN COOK. 

[4 Betts. D. G. MS. 39.] 

District Court, S. D. New York. Feb. 14, 1S4 1. 

Seamen— Wages— CoPAKTNEKSHip. 

[A contract to sail a vessel in copartnership 

for a share of the earnings affords no remedy 

in rem for wages.] 

[This was a libel for wages by John Milne 
against the sloop John Cook.] 

Before BETTS, District Judge. 

This cause being heard upon the proofs and 
allegations of the parties, and the premises 
having been duly considered, and it appearing 
to the court that the libellant and the owner 
of the said vessel agreed to sail the said vessel 
in copartnership for equal shares of her earn- 
ings, and that the said agreement was not 
afterwards revoked or substituted by a con- 
tract of hu;ing with the libellant on wages, 
and it being considered by the court that tlie 
violation of the said agreement of copartner- 
ship by the owner of the said vessel, and 
transferring possession of her to another par- 
ty, does not give the libellant a right of ac- 
tion in rem against the said vessel for such 
breach of contract, it is therefore ordered, 
adjudged, and decreed that the said libel be 
dismissed with costs to be taxed. 



^^^^^ft^^^^^o^n?^®™^ ^-J- See Cases Nos. 
9,006 and 9,007? 
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MILNE ads. NEW YORK. 

[2 Paine. 429.] i 
Circuit Court, New York. 2 

Shipping — Penal Action — Neglecting to Re- 
port Passengeks— Constitutional Law 
— State Police Hegplations. 
1. The act of New York of February 11, 1S24 
[Laws 1824, p. 27], imposing penalties for ne^-- 
loctmg to report passengers brought from for- 
eign countries into the port of New York, con- 
templates two distinct offences: the one where 
the vessel comes directly from the foreign coun- 
try to New York, or cireuitouslv, having touch- 
ed at some other port in the United States; tlie 
other, where the passengers have been landed at 
some other place, or put on board some oth.-r 
vessel, with the intention of proceeding to the 
ci^ of New York; and a count embracing the 
whole of the first branch of the act is not in the 
alternative. 



T f^A® foregomg law is not unconstitutional, 
it relates to the internal police of the state, and 
is, therefore, properly within the scope of state 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [Dfetriet and date not given. 2 Paine in- 
ehides cases decided from 1827 to 1840.] 
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leprislation. Neitler does it conflict with any ex- 
isting act of congress. 

[This Tvas a suit by tlie mayor, al^ei-men, 
and commonalty of tlie city of New York 
against George Milne.] 

THOiEPSON, Circuit Justice. This is an ac- 
tion to recover certain penalties given by a 
statute of the state of New York, passed in 
the year 1824, concerning passengers in ves- 
sels brought from foreign countries into the 
port of New York, and founded on the neglect 
to report his passengers, according to the pro- 
visions of the act 

The declaration contains two counts: The 
first is special, setting out the act and its pro- 
visions so far as it relates to this case, and 
averring the facts which are supposed to bring 
the case within the act The main objection 
relied upon to the form of this count, is, that 
the offence is laid in the alternative. This 
objection we think not well founded. The 
objection seems to be founded on a mistaken 
view of the act The, act contemplates two 
distinct offences: the one where the vessel 
arrives with the passengers in the port of New 
York, and the other is where the passengers 
have been landed at some other place, or put 
on board some other vessel, with the intention 
of proceeding to the city of New York. Under 
the first branch of the act, the penalty is in- 
curred hj coming directly from the foreign 
countiy to New York, or circuitously, having 
touched at some other port in the United 
States. The offence alleged to have been 
committed in this case, falls under this first 
branch of the act; and the manner in .which 
the offence is alleged, is not in the alterna- 
tive, looking to one or tlie other of two of- 
fences. The offence is the coming into the 
port of New York, and whether directly from 
ihe foreign port or circiiitously, by the way 
of some other port in the United States, is im- 
material. 

The second count is according to the fonn 
presci'ibed by the late revision of the laws 
of this state, and we see no objection to it 
But the great objection relied upon is, that 
the act is unconstitutional, on the ground of 
its interfering with powers of congress to reg- 
ulate commerce. A full answer to this ob- 
jection is contained in the doctrine of the su- 
preme court of tlxe United States, in the 
ease of Wilson v. Blade Bird Creek Marsh 
Co., 2 Pet [27 U. S.] 252. This act does 
not conflict with any existing act of con- 
gress; and if should be admitted that 
the subject of this law comes under the 
cognizance of the general government under 
the power to regulate commerce, until that 
power is exercised it does not conflict with 
state legislation. But we think the subject- 
matter of this law IS properly within the 
scope of State legislation; it relates entirely 
to the internal police of the state, and falls 
within that class of subjects which the su- 
preme court says in Gibbons v. Ogden, 9 
Wheat. [22 U. S.] 203, forms a portion of that 
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Immense mass of legislation which embraces 
everything within a state not surrendered to 
the general governraent, viz., inspection laws, 
quarantine laws of every desa-iption, and 
laws regulating the internal commerce of a 
state; also, to regulate its own police. 

[NOTE. This case was taken to the supreme 
court on certificate of division of opinion, the 
following point being certified for thfe decision 
of the supreme court: "That the act of the 
legislature of New York, mentioned in the plain- 
tiff's declaration, assuming to regulate trade and 
commerce between the port of New York and 
foreign ports, is unconstitutional and void." 
Opinions were filed by Mr. Justice Barbour and 
Mr. Justice Thompson, Mr. Justice Story filing 
a dissenting opinion. The conclusion of the 
court was that so much of the section of the act 
of the le^slature of New York as applies to the 
breaches assigned in the declaration does not as- 
sume to regulate commerce between the port of 
New York and foreign ports, and that so much 
of said section is constitutional. 11 Pet (36 U. 
S.) 102J 

MILNER, in re. See Case No. 740. 
MILNER (BAILEY v.). See Case No. 740. 
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anLNER V. PENSACOLA. 

[2 Woods, 632; 1 2 Am. Law T. Rep. (N. S.) 
186.] 

Circuit Court, N. D. Florida. March Term, 
1873. 
Railkoad Companies— Municipal Bonds in Aid 
OF— Legislative Act — Consent of Voters — 
Eepeal of Municipal Charter — Constitd- 
tionaIj Law. 

1. Where an act of the legislature authorized 
the mayor and aldermen of a city, "with the con- 
sent of a majority of the corporation comprising 
said city," to subscribe money to any railroad 
leading from the city, and to borrow money to 
pay the same: Mdd, tiat there was thereby con- 
ferred upon the munidpal officers power to issue 
bonds to pay the subscription. 

2. Under authority of such a law, the mayor 
and aldermen of the city of Pensacola subscribed 
a large sum to aid the construction of a railroad 
from the city of Pensacola, and, in payment 
thereof, issued negotiable bonds payable to bear- 
er in twenty years, which, on their face, stated 
that they were issued in conformity with the law. 
In a suit brouglit by an innocent holder for value 
on the coupons belonging to said bondsj it was 
held to be no defense to the action; that at the 
election to obtain the "consent of a majority of 
the corporation eomprisins? said city" to such 
subscription, only a minority of the citizens 
voted; nor that the question submitted to the 
citizens was whether the subscription should be 
made to construct a railroad from Pensacola to 
Montgomery, and the subscription was actually 
made to construct a railroad from Pensacola to 
the state line. 

3. A construction of a law which would impute 
to the legislature a design to perpetrate an un- 
conscionable and barefaced fraud ought to be 
avoided, if it can be fairly and reasonably done. 

4. This rule applied to the acts of the legisla- 
ture of Florida providing for the incorporation 
of cities and towns, approved August 6, 186S, 
and February 4, 1869. 

[Approved in Broughton v. Pensacola, 93 U. S. 
270.] 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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5. It is not within the power of a legislature, 
by a repeal of the charter of a municipal cor- 
poration, to invade the rights of its creditors and 
cancel its indebtedness. . Such legislation im- 
pairs the obligation of contracts and is unconsti- 
tutional. 

[Cited in State t. Natal (La.) 1 South. 926; 
Bates V. Gregory, 89 Cal. 397, 26,Pac. 894.] 

This cause was heard upon demui-rer to the 
pleas. The action -was brought to recover the 
amount due on a large number of interest 
coupons attached to bonds issued by the city 
of Pensacola. The following is a copy of one 
of the bonds: "Issued in conformity with the 
2d section of an act amendatoiT of an act to 
amend the act incorporating the city of Pen- 
sacola, passed by the legislature of the state, 
December 29, 1852, and approved by the 
governor, January 3, 1853. City of Pensa- 
cola, State of Florida: Know all men by 
these presents, that the city of Pensacola Is 
indebted to the Alabama & Florida Railroad 
Company of Florida, or bearer, in the sum of 
five hundred dollars; -which sum, the said 
city engages to pay in current money of the 
United States at the office of the city treas- 
urer, to the said Alabama & Florida Railroad 
Company of Florida, or bearer, in twenty 
years from the date hereof, with interest at 
the rate of seven per cent per annum, paya- 
ble semiannually on the first day of July and 
the first day of January in each year, on the 
delivery of the interest coupons attached, in 
the city of New York, at such bank as the 
treasurer of the city of Pensacola shall di- 
rect Pensacola, January 1, ISoS. Francis 
B. Bob§, Mayor. F. B. de la Rua, Treas- 
urer." The following is a copy of one of the 
coupons sued on: "$17.50. City of Pensa- 
cola. ?17.50. City Bond No. 38, for §500. 
Interest coupon for seventeen so/mo dollars, 
due in New York, July 1, 1872. No. 29. F, E. 
de la Rua, Treasurer." The other bonds are 
of the same tenor save as to letter and num- 
ber; and the coupons, save as to number and 
date of payment 

The plaintiff averred that, as the adminis- 
trator of Willis J. Milner, he was the owner 
and bearer of one hundred and eight of these 
bonds, and of interest coupons cut there- 
from and past maturity, which amounted to 
§36,662.50, and for this amount he asked 
judgment 

The second section of the act, approved 
January 3, 1853, referred to upon the face of 
the bonds as the authority for their issue, is 
as follows: 

"Sec. 2. Be it further enacted, that the 
mayor and board of aldermen of the city of 
Pensacola, with the consent of a majority of 
the coi-poration composing said city, be and 
they are hereby authorized to subscribe in 
the name of the city of Pensacola any amount 
of money which they may deem necessary 
to any plankroad or railroad leading from 
the city of Pensacola; and for the purpose of 
procuring the amount of subscription, the said 
city of Pensacola shall have power to borrow 
the same and shall have power to impose a 
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tax on real estate in said city at a rate not 
exceeding two per centum on the assessed 
value of such property." 

Pensiacola was incorporated as a town by a 
special but public act of the legislature, pass- 
ed in 1839. By another special act, passed in 
ISoG, it was incorporated as the city of Pen- 
sacola. Prior to the adoption of the consti- 
tution of 1868, all the cities and towns of the 
state were incoi-porated by special act The 
constitution of 1868, provided (article 4, § 21) 
that "the legislature shall establish a uni- 
form system of county, township and munic- 
ipal government" To carry out, as it is pre- 
sumed, this provision of the constitution, an 
act -was passed by the legislature, and ap- 
proved August 6, 1868, entitled "An act to 
provide for the incorporation of cities and 
towns, and to establish a uniform system of 
municipal govei-nment in this state." [Laws 

1868, p. 111.] This act provided that the male 
inhabitants of any hamlet, village, or town in 
the state, not less than one hundred in num- 
ber, might establish for themselves^ a munic- 
ipal government, with corporate po-^vers and 
privileges under the provisions of the act It 
then proceeded to declare how such municipal 
governments might be organized, and what 
should be their powers and liabilities; in 
short, to provide for a general system of mu- 
nicipal government Section 30 of the act was 
as follows: "That all the powers and privi- 
leges conferred in and by this act may be ex- 
ercised by any city or town within the limits 
of this state hei-etofore incorporated; and it 
shall be lawful for any previously incoiipo- 
rated city or town to reorganize their munic- 
ipal government under the provisions thereof 
by a voluntary surrender of their charters 
and privileges, and by an organization under 
this act; and upon a failure on the part of 
any incorporated town or city to accept the 
provisions of this act within six months after 
its approval, all the acts vesting such city or 
town with power are hei-eby repealed." 

Afterwards the legislature passed an act 
which was approved February 4, 1869 [Laws 

1869, p. 22], having the same title as the act 
just referred to, and having in view the same 
general purpose. The 30th section of this act 
is identical with the 30th section of the act of 
August 6, 1868, save that nine months instead 
of six months were prescribed as the time 
within which cities and towns were to ac- 
cept the provisions of the act; and in default 
of which, all acts vesting such city or town 
with corporate power -were repealed. The 
act approved February 4, 1869, repealed the 
act of August 6, 1868. 

It appears from the pleas that the city of 
Pensacola, within six months after the pas- 
sage of the act of 1868, surrendered its orig- 
inal charter and privileges, and reorganized 
Its municipal government under that act. 
But that city failed to surrender its charter 
and privileges within nine months after the 
approval of the act of 1869, and to reorganize 
under that act but that the same city of Pen- 
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sacola witli the same territorial limits, im- 
mediately after tlie ^:piration of said nine 
months, organized under the provisions of the 
first six sections of the act of 1S69, "which 
prescribe how the inhabitants of any hamlet, 
village, or town in the state, not less than 
fifty in number, may establish for themselves 
3. municipal government. 

On the 3d of February, 1870, the foUowing 
act of the legislature was approved and be- 
came a law [Laws 1870, p. 41]: 

"An Act Eelathig to Cities. 

"Whereas, the legislature of this state, by 
the passage of an act entitled an act to pro- 
vide for the incoi-poration of cities and towns, 
and to establish a uniform system of munic- 
ipal government in this state, approved Feb- 
ruary 4, 1869, did not intend said act to af- 
fect the organization of any city or town 
made under or by virtue of an act entitled an 
act to provide for the incoi*poration of cities 
and towns, and to establish a uniform system 
of municipal government in this state, ap- 
proved August 4, 1868; therefore the people 
of the state of Florida, represented in senate 
and assembly, do enact as follows: 

"Section 1. That all acts, doings, and pro- 
ceedings made and had, or hereafter to be 
made and had, by any mayor, board of coun- 
cilmen, or any other city officer in any city of 
this state, organized in pursuance of an act 
entitled an act to provide for the incorpora- 
tion of cities and towns, and to establish a 
uniform system of municipal government in 
this state, approved August 4, 1868, and 
while in the performance of their duties im- 
der said organization, are hereby declared le- 
gal and valid." 

H. A. Herbert and E. A. Perry, for plain- 
tiff. 

A. E. aiaxwell and G. A. Stanley, for de- 
fendant 

WOODS, Circuit Judge. The defendant 
pleads the general issue and six special pleas, 
which, however, set up but two substantial 
defenses to the action. 

The first of these special defenses is in ef- 
fect as follows: That the authority to incur 
the indebtedness for Nvhich the bonds were 
issued was dependent upon the consent of a 
majority of the corporation composing said 
city, and that at the election held to decide 
whether the city would incur said indebted- 
ness, only ninety-five votes were cast, which 
was not a majority of said corporation; and 
the question submitted to the voters was 
whether the city should subscril)e to the stock 
of a railroad leading from Pensacola to Mont- 
gomery, in the state of Alabama, and not to 
a railroad leading from Pensacola to the 
Alabama state line. The plea which sets 
up this defense fails to present one of the 
questions which the pleader intended to pre- 
sent, by neglecting to aver that the sub- 
scription stock was actually made in a com- 
pany which was only authorized to build, 
and only did build a railroad from Pensa- 
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cola to the Alabama state line. We will, 
however, consider the plea as if such aver- 
ment were made. The evident meaning of 
the second section of the act approved Janu- 
ary S, 1853, above quoted, is that the city of 
Pensacola may. upon a condition therein 
named, subscribe to the capital stock of any 
plankroad leading from the city of Pensa- 
cola, and may borrow the money to pay the 
amount of its subscription, and may levy a 
tax on the real estate of the city to pay the 
sum so borrowed, principal and interest. The 
authority given by this enactment is ample 
to cover the acts done by the mayor and 
aldermen of the city. They subscribed the 
stock in a railroad leading from Pensacola, 
and, to raise the money to pay for it, is- 
sued the bonds, a portion of which are in con- 
troversy in this action. 

The power to borrow money conferred upon 
a municipal corporation implies the power 
to issue bonds and interest coupons on which 
to negotiate the loan. Rogers v. Burlington, 
3 Wall. [70 U, S.] 634. But the defendant in- 
sists that a majority of the voters of the city 
did not vote for the subscription of money 
to the railroad, and that the railroad in be- 
half of which the vote was taken was a 
road leading from Pensacola to Montgomery, 
and not a road from Pensacola to the Ala- 
bama state line. Do these facts constitute a 
defense to these 'bonds and coupons in the 
hands of a bona fide holder? The authori- 
ties are adverse. 

"When a corporation has power, under any 
circumstances, to issue negotiable securities, 
the bona fide holder has a right to presume 
that they were issued under the circumstan- 
ces which give the requisite authority, and 
they are no more liable to be impeached for 
any infirmity in the hands of such a holder 
than any other commercial paper." See 
Gelpcke v. Dubuque, 1 Wall. [08 U. S.] 203, 
and numerous cases there cited. See, also, 
Moran v. Miami Co., 2 Black [67 U. S.] 722; 
Mercer Co. v. Hacket, 1 Wall. 168 XS. S.] 83; 
Yan Hosti-up v. Madison City, Id. 291; Meyer 
V. Muscatine, Id. 384; Mygatt v. Green Bay 
[Case No. 9,998]; Seeling v. City of Bacine 
[Id. 12,631]; Supervisors v. Schenck, 5 Wall. 
[72 U. S.] 772. 

In the case of Commissioners of Knox Co. 
V. Aspinwall, 21 How. [62 U. *S.] 545, it was 
held that "when the bonds on their face im- 
port a compliance with the law under which 
they were issued, the purchaser is not bound 
to look further. The decision of the board 
of commissioners may not be conclusive in 
a direct proceeding to inquire into the facts 
before the rights and interests of other par- 
ties had attached; but after the authority 
has been executed, the stock subscribed, and 
the bonds issued and ia the hands of inno- 
cent holders, it would be too late, even in a 
direct proceeding, to call it in question." 

The case of Marsh v. Pulton Co.. 10 Wall. 
[77 U. S.] 676, is relied on to support the 
defense under consideration. All that was 
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decided in that ease was, that where the 
commissioners of a county are authorized to 
subscribe to the capital stock of a particular 
corporate body, that does not authorize a 
subscription to the stock of another corpora- 
tion, and that the bonds issued to pay for 
such stock are issued without authority, and 
are therefore void. That is not this case. 
Here the city was authorized to subscribe 
to any plankroad or railroad leading from 
the city of Pensaeola, The pleas show that 
the subscription was made to such a railroad. 
The subscription was therefore covered by 
the authority of the law. If there was any 
informality in the election by which the con- 
sent of the citizens of Pensaeola was to be 
obtained to the subscription, that brings the 
case precisely within the authorities above 
cited. I am of opinion, therefore, that the 
defense under consideration is no answer to 
the action. 

The defense mainly relied on is the sec- 
ond. This may be thus stated: After the 
bonds and coupons named in the declara- 
tion were issued by the city of Pensaeola, the 
charter under which it was organized was 
repealed, and the municipal body known as 
the city of Pensaeola ceased to exist, and 
the present city of Pensaeola was organized 
under another law, and is a distinct and dif- 
ferent municipal corporation from that which 
issued the bonds. Therefore, the present city 
of Pensaeola is not liable on these bonds and 
coupons. In other words, it is claimed that 
the city of Pensaeola, as a municipal cor- 
poration, ceased to exist, by its failure to 
adopt the provisions of the act of February 
4, 1869, within nine months after the ap- 
proval of that act; that as a consequence, all 
the debts and obligations incurred by the 
city prior to February 4, 1869, were canceled 
and destroyed; and that the present city of 
Pensaeola having been organized under the 
act of 1869, though by the same inhabitants, 
and covering the same territory, and with 
substantially the same powers, is relieved of 
any obligation to pay the debts of the city 
incurred prior to February 4, 1869. The legis- 
lation which produces such effects ought to 
be clear and explicit To ascribe a purpose 
to accomplish such results, to the legislature 
of Florida, would be to charge it with an 
attempt to peipetrate a most unconscionable 
and barefaced fraud. I do not believe that 
the legislature of Florida had any such pur- 
pose, or that its legislation, fairly eonsti'ued, 
can have any such result. A construction of 
the law which sustains such a purpose ought 
to be avoided, if it can be fairly and reason- 
ably done, consistently with the terms of the 
act. 

A careful reading of the acts of 1868 and 
1869 shows that the purpose of those acts was 
not to destroy the municipal corporations al- 
ready existing in the state, but to carry out 
the requirements of the constitution by 
establishing a uniform system of municipal 
government in the state, and to rehabilitate 
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the existing municipal bodies with new and 
uniform privileges and powers. The lan- 
guage of section 30 of both the acts carries 
this idea: "All the powers and privileges 
conferred in and by this act may be exer- 
cised by any city or town within the limits 
of this state heretofore incorporated." Had 
the section stopped here, there could be no 
pretense that its effect was to create new cor- 
porate entities. But it proceeds to declare 
that "it shall be lawful for any previously 
incorpoi-ated city or town to reorganize their 
municipal government under the provisions 
thereof, by a voluntary surrender of their 
charters and privileges, and by an organiza- 
tion under this act." This clause provides 
for the "reorganization," not the destruction, 
of municipal corporations. It does not pro- 
vide for a new corporate entity. If it did, it 
would follow that every time a city or town 
received a new charter, it became a new cor- 
porate body, which is not the case. Mayor, 
etc., of Colchester v. Seaber, 3 Bun-ows, 1866. 
The language of the section thus far seems 
to recognize the continued and unbroken life 
of the cities and towns reorganized under 
the act The last clause of the section 
which, upon a failure of an incorporated 
town or city to accept the provisions of the 
act within nine months, repeals the acts vest- 
ing such city or town with corporate powers, 
does not necessarily destroy the corporate 
existence of such city or town. 

Dillon, in his learned work on Munici- 
pal Corporations, says (volume 1, § .116): 
"TVhere the functions of an old corporation 
are suspended, or where the corporation by 
loss of all its members, or of an integral 
part, is dissolved as to certain purposes, it 
maj' be revived by a new charter, and the 
rights of the old coi-poration granted over to 
the same or a new set of corporators, who in 
such ease take all the rights and are subject 
to all the liabilities of the old corporation of 
which it is but a continuation." The text is 
sustained by the citation of the following, 
among other authorities: Eex v. Pasmore, 
3 Term R. 199, 247; Reg. v. Ballivos, 1 P. 
"Wms. 207; Mayor, etc., of Colchester v. 
Brooke, 7 Q. B. 383. Sly construction of the 
latter part of section 30 is, that it provided 
merely for a suspension of the powers of the 
municipal corporations failing to reorganize 
under the act and not for a dissolution of 
the corporation itself. 

As soon, therefore, as the city of Pensa- 
eola organized under the first six sections of 
the act, it was simply the assumption by the 
city of the new powers and privileges which 
the act confen-ed, and was not the creation 
of a new corporation. That it was not the 
purpose of the legislature to give the effect 
to the act of 1869, claimed by defendant, is 
apparent from the enactment of the legis- 
lature of Florida, approved February 3, 1870, 
entitled "An act relating to cities," and 
copied at large in the statement of the case. 
I am of opinion, therefore, that the failure 



[n Fed. Cas. page 411] 



MILNOR V. NEWARK PLANK ROAD CO. 



of tlie city to reorganize under the act of 
1869, Tvithin nine montlis after its passage, 
did not put an end to the corporate exist- 
ence of the city of Pensacola, and that its 
subsequent reorganization under the first six 
sections of the act d.id not create a new, but 
Tvas merely the rehabilitation of an old cor- 
porate body. 

But conceding that the effect of the acts of 
August 6, 1868, and February 4, 1869, and of 
the failure of the city of Pensacola to reor- 
ganize under the latter act, was what the 
defendant claims, and that it was the pur- 
pose of the legislature to accomplish that re- 
sult, the question remains, was it competent 
for the legislature to destroy a municipal 
corporation, or to put it in its power to de- 
stroy itself, so as to cancel and wipe out its 
debts and liabilities? 

It was held by Judge Story, in Slumma v. 
Potomac Co., 8 Pet [33 TJ. S.] 281, that a pri- 
vate corporation might be dissolved by the 
legislature, or by judicial sentence, and that 
such dissolution did not impair the obligation 
of a contract any more than the death of an 
Individual impairs the obligation of his con- 
tract He placed this view on two grounds: 
(1) Because the obligation survives and the 
creditors may enforce their claims against 
any property belonging to the corjKjration; 
and (2) because every creditor is presumed 
to contract with reference to the possibility 
of the dissolution of the corporate body. 
The case is different with a municipal cor- 
poration. The main, and in most cases the 
only source from which creditors of a munic- 
ipal corporation can expect to receive pay- 
ment of their claims is found in the power of 
taxation. The dissolution of the corpora- 
tion of course puts an end to its power of 
taxation, and renders the collection of debts 
owing by it an impossibility. 

Now, in the case of these bonds, the act 
which authorized the indebtedness for which 
they were issued also provided for the levy 
of a tax to pay the indebtedness. That pro- 
vision for taxation was as much a part of the 
contract between the city of Pensacola and 
the bondholder as if it had been inserted in 
the body of the bond. A repeal of the tax 
provision would have impaired the obliga- 
tion of the contract, and would have been a 
violation of the constitution of the United 
States. 

In the ease of Von Hoffman v. Quincy, 4 
Wall. [71 IT. S.] 535, the result of the de- 
cision of the court was, that when a statute 
authorized a municipal corporation to issue 
bonds and to exercise the power of local taxa- 
tion to pay them, and persons have bought 
and paid value for bonds issued accordingly, 
the power of taxation thus given is a con- 
tract within the meaning of the constitution, 
and cannot be withdrawn until the contract 
is satisfied. The state and the corporation 
in such cases are equally bound. See, also, 
Butz V. Muscatine, 8 Wall. [75 U. S.] 583; 
Welch V. St Genevieve [Case No. 17,372]; U. 



S. V. Treasurer of Muscatine Co. [Id. 16,538]. 
If the legislature cannot take from a munic- 
ipal corporation the power of taxation con- 
ferred contemporaneously with the power to 
boiTow money, and for the purpose of repay- 
ing the money borrowed, it would seem to 
follow a fortiori that it could not utterly de- 
stroy the municipal corporation which had 
issued the bonds on. the faith of a law au- 
thorizing taxation to pay them; thus, not 
only repealing the power of taxation, but 
leaving no corporate entity in existence 
against which suit might be brought. How 
the obligation of a contract, made by a mu- 
nicipal corporation for the payment of mon- 
ey, could be more effectually impaired, it is 
difficult to conceive. 

Upon this question, Dillon, in his wort on 
Municipal Corporations (volume 1, § 114), 
says: "As respects creditors of a, municipal 
coriwration, their rights are protected from 
legislative invasion by the constitution of the 
United States, and no repeal of a charter of 
a municipal corporation can so dissolve it as 
to impair the obligation of the contract, or, 
it may probably be safely added, preclude 
the creditor from recovering his debt" In 
support of this view the learned author cites 
the following authorities; Cooley, Const. 
Lim, 290, 292; Curran v. Arkansas, 15 How. 
[56 U. S.] 312; Thompson v. Lee Co., 3 Wall. 
[70 U, S.] 327; Havemeyer v. Iowa Co., Id. 
294; 2 Kent Comm. 307, note; Board of 
Com'rs of Tippecanoe Co. v. Cox, 6 Ind. 4(33; 
Coulter V- Kobertson, 24 Miss. 278; State v. 
Common Council of City of Madison, 15 Wis. 
30; Blake v. Portsmouth & G. R. R., 39 N. H. 
435. 

My conclusion is, therefore, that no legis- 
lation of the state of Florida could so destroy 
the city of Pensacola as to relieve it from the 
obligation to pay the bonds issued by it; that 
the present city of Pensacola is the same 
corporate body as that by which the bonds 
were issued, reorganized and clothed with a 
new charter, and with new powers and 
privileges, it is true, but still the same mu- 
nicipal corporation, and liable to pay the 
bonds and coupons in controversy in this 
suit Any other conclusion would produce 
the most monsti'ous results. It would put it 
in the power of every city and town in Flori- 
da to cancel all its indebtedness incurred 
prior to February 4, 1SG9, amounting to 
many hundred thousand dollars, and to set 
their creditors at defiance. It would enable 
exevy city which receives a new charter to 
repudiate all indebtedness contracted under 
its old one, and leave the holders of its bonds 
utterly without remedy. In my judgment, 
neither of the defenses set up by the special 
pleas is good in law. 

The demurrer to the pleas must, therefore, 
be sustained. 
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MILNOR T. NEW JERSEY R. CO. et al. 
SHARDLOW V. SAME. BIGELOW t. 
SAME. MILNOR v. NEWARK PLANK 
ROAD CO. et al. SHARDLOW v. SAME. 

{6 Am. Law Reg. 6; 3 Wall. (70 U. S.) Append. 

762; 16 Lawy. Ed. U. S. Sup. Ct Rep. 

Append. 1.] 

Circuit Court, D. New Jersey. Sept. 22, 1857.1- 

Bkidges—Navigable River— Power to Exjois — 
Act of Legislature — Excl-usivb Privilege — 
Eminent Domain — Changixg Direction and 
Position. 

1. A court of the United States lias no juris- 
diction to restrain by injunction the erection of 
a bridge over a navigable river lying wholly with- 

■ in the limits of a particular state, where such 
erection is authorized by the legislature of the 
state, though a port of entry has been created by 
congress above the bridge. Dicta in Devoe t. 
Penrose Ferry Bridge Co. [Case No. 3,845], 
overruled; and in Pennsylvania v. Wheeling 
Bridge Co. 13 How. [54 U. S.] 579, explained. 
[Cited in Woodman v. Kilbourn Manuf'g Co., 

Case No. 17,978; Silliman v. Hudson River 

Bridge Co., Id. 12,852; Same v. Troy & W. 

T. Bridge Co., Id. 12,853; Miller v. New 

York, Id. 9,585.] 

2. Construction of acts of the legislature of 
New Jersey with regard to the proprietors of 
the bridges over the rivers Passaic and Hacken- 
saek, and the agreements made thereunder with 
respect to these rivers. 

3. If such acts and agreements give to the 
corporation a franchise or exclusive privilege of 
taking toll, and erecting a bridge on these rivers, 
that franchise or privilege may be taken by the 
legislature of the state, under its right of eminent 
domain, on providing compensation. 

4. Such franchise or exclusive privilege, if it 
exists, is vested in the corporation at large and 
not in the individual members, and may be 
waived or relinquished by the action of a ma- 
jority of the corporators. 

5. The mere establishment of a particular line 
of road, and erection of a bridge in a particular 
location, in a town, by a railroad company, after 
a controversy with the inhabitants with respect 
thereto, does not amount to a contract so as to 
preclude the company, after a lapse of time, 
from changing the direction of their line and the 
position of the bridge. 

These were several bills in equity, [by 
Charles E. Milnor against the New Jersey 
Railroad Company and others; William L. 
Shardlow against the same; David Bige- 
low against the same; Charles E. Milnor 
against the Newark Plank Road Company 
and others and William L. Shardlow against 
the same,] for injunctions and other relief, 
upon the facts and for the purposes set 
forth in the opinion below. Interlocutory 
injunctions had been granted, and is now 
upon final hearing. 

2 [The constitution gives to congress power 
"to regulate commerce with foreign nations, 
and among the several states." Witb this 
clause in force, as the supreme law of the 
land, Milnor and others, citizens of New 
York, and owning wharves in the city of 

1 [Affirmed by supreme court See 16 Lawy. 
Ed. U. S. Sup. Ot. Rep. Append. 1.] 

2 [From 3 Wall. (70 TJ. S.) 782.] 



Newark, New Jersey, but not navigators, 
pilots or anything of that sort, filed their 
bills in the circuit court of the state just 
named to restrain the New Jersey Railroad 
Company and others from erecting two cer- 
tain bridges over the Passaic, one in the city 
of Newark, at a point called the "Com- 
mercial Dock," the other at a point about 
two and a half miles below the wharves of 
the town. This company's road forms a 
link in the chain of roads which connect 
New York with Philadelphia, and so the 
North and South, The company had been 
for many years running its trains over a 
bridge at the upper end of the town; but 
in crossing the river at that point they were 
obliged to make their road describe a cuitc, 
much in the shape of an S, carrying it, 
moreover, through populous parts of the 
city, and causing as they said, delays and 
dangers. The pui-pose of the new bridges 
was, therefore, to shorten and straighten 
the road. 

[The bridges in controversy were author- 
ized to be erected by statute of the state of 
New Jersey. They were required by this 
statute to have pivot-draws, leaving two 
passages of sixty-five feet each for the pass- 
age of vessels navigating the river. As to 
their effects on the navigation, the com- 
plainants brought a large number of wharf 
owners, captains of sloops, schooners, and 
of little steamboats, who gave it as their 
"opinion," that the bridges could not be 
erected without obstructing the navigation 
by the detention of ice, and by caiising bars 
and shoals in the river, and without sub- 
jecting sailing vessels, especially, to a de- 
tention for a change of tide and wind, or 
for daylight and to inconveniences and haz- 
ards generally; while it would probably sub- 
ject wharf property above the bridges to a 
depreciation of from twenty-five to fifty per 
cent, break up a system of tow-boats that 
had got established in that river, and raise 
the price of freights; since "you can't get 
no man to go through these bridges with- 
out exti-a pay; they all have such a dread 
of bridges, which, if there are currents, fre- 
quently break sails and rigging, and some- 
times injure their hulls." But the case did 
not thus strike everybody. The railroad 
company proved, or brought witnesses to 
prove that "not only would the proposed 
bridge ofiEer no material obstruction to navi- 
gation, but by replacing the present bridge 
at Centre street, would actually improve the 
general navigation of the river, and enhance 
the general value of wharf property on the 
river, and by effecting the removal of the 
railroad track now running in rear of the 
intermediate wharves, would result in very 
little, if any, damage to any of them." As 
respected the advantages to the railroad, 
and the improved safety to travellers, while 
the complainants admitted that the road 
was a great thoroughfare, and that cross- 
ing on the old bridge obliged the trains to 
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make a curve, they denied that the curve 
caused delay or danger to the road, or that 
any new track -svas necessary. They showed 
that the road had been very proJitahle, mak- 
ing for years dividends of not less than ten 
to fifteen per cent while, on the subject of 
accident, they cited the report of the di- 
rectors to the stock-holders for 1853 and 
1854, in the former of which the directors 
say, with a spirit of piety which left no 
doubt that they spoke the truth: "It is a 
subject for thankfulness and praise to the 
Almighty Governor of the Universe, that on 
the 21st anniversary, the board are enabled 
to announce the fact, that although— in- 
eluding commuters and others— more than 
13,000,000 of persons have been transported 
on the I'oad, no person within the cars has 
suffered in life or limb." While in the latter 
they continue in the same strain of grati- 
tude and sense of obligation: "The exemp- 
tion from serious accidents which has at- 
tended the operations of the company during 
the past year is cause of sincere thankful- 
ness. The gratifying record that no person 
transported on the road has been injured in 
life or limb, while in the cars, is still true, 
though the whole number of passengers 
since the opening of the road exceeds 15,- 
000,000. Such favorable results, while they 
entitle those having charge of the condition 
of the road and the running of the ti-ains 
to high commendation for their vigilance 
and care, also Increase our obligations to a 
kind, protecting providence. No doubt is en- 
tertained that the net earnings will be ample 
for the cash dividend of ten per cent, per 
annum, and a handsome surplus applicable 
to such construction as shall increase the 
value and usefulness of our work." 

[For the complainants: The case of Penn- 
sylvania V. Wheeling Bridge, 13 How. [54 U. 
S.] 519, governs this. In that case the bridge 
company, under authority from the legislature 
of Virgmia, undertook to erect a bridge over 
the Ohio at Wheeling. The Ohio at this point 
was wholly in her own state. She erected the 
bridge. When erected it did not destroy the 
navigation at all, though it impeded it some- 
what, rendering it less free. The state of 
Pennsylvania, having large canals and rail- 
ways terminating on the Ohio, and which she 
represented, had been built with direct refer- 
ence to free navigation of that river, filed her 
bill to abate the bridge as a nuisance. Her 
allegation was, indeed, that the bridge had 
been built "under color of an act of the legis- 
lature of Vii'ginia, but in direct violation of 
its terms," The legislature of Vii'ginia, how- 
ever, passed at once an act declaring that the 
bridge as constructed was constructed "in 
conformity with the intent and meaning of 
the charter." The bridge as erected existed 
therefore, under the authority of the state. 
It was constructed under skilful engineers, 
and no otherwise impeded navigation prob- 
ably than any bridge In any large river gen- 
erally impedes navigation; rendering it less 
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free. Most steamers with stifiC smoke-pipes 
would have been able to pass as it was; any 
steamer with flexible pipes— pipes on hinges- 
could certainly have done so. The court, how- 
ever, declared that the bridge was a nuisance, 
and directed it to be abated, unless so raised 
and altered as to leave the navigation wholly 
free. Yet this bridge was a connecting bond 
of a great highway; it was, itself, a highway, 
at once intra-territorial, and leading to inter- 
course between the states. But the fact that 
it was below a port of entiy, Pittsburgh, was 
fatal to it. 

[McLean, J., giving the opinion of the court, 
in which he places reliance on the fact that 
the bridge was erected below a port of entiy, 
says: "The fact that the bridge constitutes 
a nuisance is ascertained by measurement. 
If obstruction exists, it is a nuisance. An 
indictment at common law could not be sus- 
tained in the federal com-ts by the United 
States against the bi-idge as a nuisance, as no 
such procedure has been authorized by con- 
gress; but a proceeding on the ground of a 
private and irreparable injmy may be sus- 
tained against it by an individual or a corpo- 
i-atlon. Such a proceeding is common to the 
federal com-ts, and also to the courts of the 
state. The injury makes the obstruction a pri- 
vate nuisance to the injured party; and the 
doctrine of nuisa:nce applies to the case where 
the jurisdiction is made out, the same as in a 
public prosecution. * * * The powers of a 
court of chancery are as well adapted, and as 
effectual for relief in the case of a privatenui- 
sanee, as in either of the cases named." In 
Devoe v. Penrose Ferry Bridge Co. [Case No. 
3,845], which was a bill to enjoin a bridge below 
Philadelphia, over the Schuylkill, a river much 
smaller and shallower than this— like it, whol- 
ly in one state— far more than it, in its his- 
tory the subject of regulation by the state in 
which it lies— a stream eminent for the fin- 
ny tribes which haunt the sedge and ooze, but 
not whitened in its muddy sloth by sails of 
commerce— a stream bridged everywhere at 
the city— in regard to whifeh congi-ess may 
be said never to have legislated— Greer, J., 
granted an injunction to stay a bridge about 
to be erected under the authority of the com- 
monwealth of Pennsylvania. The court there 
said: "The jurisdiction in cases like the pres- 
ent has-been fully considered and decided In 
State V. Wheeling Bridge [13 How. (54 U. S.) 
519]. The court is not at llba'ty, even if so 
disposed, to disregard the authority of that 
case. It is there decided that although the 
courts of the United States cannot punisn by 
indictment the erection of a nuisance on om: 
public rivers, erected by authority of a state, 
yet that, as courts of chancery, they may in- 
terfere at the instance of an individual or 
corporation who are litely to suffer some spe- 
cial injuiy, and prohibit by injmietion the 
erection of nuisances to the navigation of the 
great navigable rivers leading to the ports of 
entry within a state." And the court even 
I went out of its way to add, on the authority 
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of the "Wheeling Bridge Case, that the com- 
merce on the Schuylkill below the port of 
Philadelphia was entitled to as much protec- 
tion as that of the Ohio, Mississippi, Dela- 
ware, or the Hudson. 

[For the defendants: Granting to the 
Wheeling Bridge Case [supra] the fullest 
weight, it is no .precedent for this. The ju- 
risdiction there exercised was invoked upon 
the proposition that "the river Ohio is a high- 
way of commerce, regulated by congress." 
That river is an enormous river, forms the 
boundaiy of six states, and is navigable 
through them and fom: othfer states for a 
thousand miles. State laws had not regu- 
lated it at any time, except to make It free, 
while it had been regulated by congress in 
every way. By the ordinance of 1787, its 
waters had been declared to be common high- 
ways, and forever "free." Virginia had, in 
1789, when desiring that Kentucky should be 
admitted into the Union, declared tiiat its 
navigation should be "free and common to all 
citizens of the United States," to which act 
congi-ess assented; and it thenceforth became 
a compact between Virginia and all other 
states. Successive appropriations were made 
by congress for the removal of obstructions 
to its navigation; and, finally, when Virginia 
applied in four several instances— 1836, '^7, 
'38, and '43— for the passage of a law to au- 
thorize the consti-uction of a bridge at Wheel- 
ing, she met in eacli case with refusal. We 
refer to these facts being public ones. The 
"regulation" by congress had, therefore, been 
made, as we have said, "in every way"— by 
what that body did, and by what it prevented 
—made affirmatively, and made negatively. 
Now as respects the Passaic, in the first place 
its character and geographical position are 
wholly different from that of the Ohio. It is 
a veiy small stream; it rises, flows, and dis- 
charges itself within one state— a small one. 
No question can arise from its flowing through 
or past any other state. Then, no regulation 
of congress worth naming has ever touched 
it, while the stat5 in which it lies, and whose 
river it is, has exercised an early and contin- 
ued control over it. 

[The remaiks about nuisance made by Mc- 
Lean, J., in giving the opinion of the court, 
are extra-judicial. They have tended per- 
haps to mislead the professional miad; cer- 
tainly, they were unnecessary to the decision 
of the cause, and if meant to be applied to 
the case of a bridge authorized by statute, 
and built according to the statute, are not 
well founded in law. The fact that a bridge 
is below a port of entiy does not necessarily 
make it a nuisance; nor was that the point 
adjudged in the Wheeling Bridge Case. The 
case before the comt bears far greater, and 
indeed a close, analogy to Wilson v. Black- 
bird Creek Company, 2 Pet [27 U. S.] 257. 
Blackbird creek was "one of those many 
creeks passing through a deep level ^mai-sh 
adjoining the Delaware, up which the tide 
flows for some distance." Under incorpora- 



tion from the state of Delaware, certain per- 
sons to increase the value of property along 
its banks, and to improve the health of the 
region by draining the marsh, erected a dam. 
This dam Wilson broke down; and on treS' 
pass brought against him by the company, 
the question- was, whether the authorization 
of the dam was void as i-epugnant to the con- 
stitution, the coimsel for the company arguing 
that it came in conflict wath the power of the 
X'nited States "to regulate commerce with 
foreign nations and among the several states." 
The coml held, unanimously, that it was not 
repugnant to the constitution. Mai-shall, C. 
J., giving his opinion, says: "The value of 
propeity on the banks of the creek must be 
enhanced by excluding the water from the 
marsh, and the health of the inhabitants prob- 
ably improved. Measures calculated to pro- 
duce these objects, provided they do not come 
into collision with the powers of the genei-al 
government, are undoubtedl;^ within those 
which are reserved to the states. But the 
measure authorized by this act stops a navi- 
gable creek, and must be supposed to abridge 
the rights of those who have been accustomed 
to use it; but this abridgment, unless it 
comes in conflict with the constitution, or a 
law of the United States, is an affair between 
the government of the state and its citizens, 
of which this court can take no cognizance. 
If congress had passed any act which bore 
upon the case, any act in execution of the 
power to regulate commerce, the object of 
which was to conti'ol state legislation over 
those small navigable creeks into which the 
tide flows, and which abound throughout the 
lower country of the Middle and Southern 
states, we should not feel much difficulty in 
saying that a state law coming in conflict 
with such an act would be void; but congress 
has passed no such act. We do not tliink 
that the act can, under all the circumstances 
of the case, be considered as repugnant to 
the power to regulate commerce in its dor- 
mant state, or as being in conflict with any 
law passed on the subject." This great chief 
justice does here admit that it is not eveiy 
obsti'uction of every navigable stream by the 
state, nor even the complete stoppage by it 
of some navigable streams, which will con- 
stitute an intei-ference with the constitutional 
power of congress to regulate commerce. He 
speaks of the matter as a relative question, 
and says, that, "under all the circumstances 
of the case," the act of the state could not be 
considered as such an interference. This 
relative character of this class of questions 
is what we maintain. He admits, impliedly, 
too, that it Is not every act of congress legis- 
lating about a stream which will be a regula- 
tion of commerce in regai-d to it. "Had con- 
gress passed an act the object of which was 
to control state legislation over these small 
navigable creeks, such an act," he says, 
"would have made the state legislation void." 
We invoke, then, his high authority. When 
air. Bm-ke, on the out break of the French 
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Revolution, was charged, for some expres- 
sions Tvhieli lie uttered, with deserting Whig 
polities, after showing, as he did, that the ex- 
pressions used by him were nearly identical 
with many found in the writings of the great 
Whig statesman of the Revolution of 16S8, he 
said, that he did not desire to be thought "a 
better Whig than Lord Somers." Nor do we— 
happy if we can rightly follow him — desire 
to assert the powei-s of the federal govern- 
ment further than they were asserted by John 
Marshall. We say, as he did, that the ques- 
tion is one of circumstances— circumstances 
which every wise judge, as every practical 
statesman must regard, and in some degree 
be governed by. Here is a river, on the one 
hand, haviug a commerce not vast; and 
there, too, on the other hand, is a road which 
is the great line of communication between 
Boston, New York, Philadelphia, Baltimore, 
Washington and all the South— a road which 
has a greater ti-avel upon it perhaps than any 
road of the world, and which, somewhere, 
must cross this stream. A principle of law 
designed to protect commerce between the 
states must not be so construed as practically 
grievously to injure it. 

[In Devoe v. Penrose Ferry Bridge Co., 
cited on the other side [supra], and much 
misunderstood, this court (Grier, J.) said: 
"At common law every obstruction, however 
small, to the free navigation of a public river 
might, in strictness, be styled a nuisance; but 
the application of this definitionr to every 
bridge over every creek where the tide ebbs 
and flows, or wMch a chance sloop might oc- 
casionally visit, would be absurd, and highly 
injm'ious to public interests. Intercourse by 
means of turnpikes, canals, railroads, and 
bridges is a public necessity. A railroad con- 
structed by the authority of a state is often 
many thousand times more beneficial to the 
interests of commerce than the unlimited free- 
dom of navigation over unimportant inlets, 
creeks, or bays, or remote portions of a har- 
bor. It would be unreasonable to insist that 
the millions who travel on them should be 
subjected to great delay or annoyan'ce for th^ 
convenience of a few sloops or fishing-smacks. 
Where bridges are constmcted with draws or 
openings for the passage of masted vessels, 
and high enough to permit others to pass 
under, if possible, the occasional delay of 
such vessels for a short time may be a trifling 
inconvenien'ce in comparison with the public 
benefit of the bridge. In eveiy investigation 
of this kind, the question is relative, not ab- 
solute. Whether a certain erection be a nuis- 
ance must depen'd upon the peculiar circum- 
stances of each case. When the ti-ade of the 
channel is of great amount and importance, 
and that across is trifling, the same i-ule can- 
not apply as to a case where the conditions are 
conti-ai-y. If a steam ferry can amply ac- 
commodate those who cross the stream, and 
a bridge with a draw would inflict an injuiy 
on commerce, and tax the public by increased 
freight, there is no sufficient reason why a 



bridge should be erected because it will be 
more profitable stock than steamboat or tow- 
boat, or better accommodate some small 
neighborhood or neck of land. The city of 
Boston is situated on a peninsula. No public 
necessity could well exist which would justi- 
fy a bridge compelling all the commerce of 
her port to pass through a di-aw, while it 
might be very reasonable that vessels passing 
from one part of the port or harbor to another 
should be compelled to submit to some incon- 
venience for the sake of a bridge erected for 
one of the great railroals, so impoilant to the 
prosperity and wealth of the city. It would 
be an abuse of the term to call the Schuyl- 
kill dam a nuisance because it is below tide 
water, and converts a few miles of useless 
sloop navigation into a canal which, under 
the name of the Schuylkill Navigation Com- 
pany, annually adds millions to the wealth of 
the city and state, and whose commerce con- 
stitutes the staple of this western: portion of 
the port of Philadelphia. Nor is it any ap- 
preciable injury to the commerce of the port 
that vessels with high masts cannot pass the 
Market Street bridge. Ample space for those 
vessels still remains at the wharves below. 
The great staple of this Western port is coal, 
and this bridge is built of such a height as not 
to interfere with the passage of the steam- 
tugs and canal-boats engaged in transporting 
it. The city of Philadelphia now extends 
aa*oss the Schuylkill, and such a bridge (a 
great thoroughfare across it at the connecting 
points), is a public necessity. The same may 
possibly be said of the Gray's Ferry bridge 
(far lower down the stream), over which the 
railroad to Baltimore passes. Vessels with 
masts, and steamboats with high chimneys, 
ai'e no doubt put to considerable inconven- 
ience in passing the draw; but the bridge is 
so built that the immense trade in coal can 
pass by it witliout interruption." And the court 
acted in perfect confonnity to these principles 
when, in order to prevent an outlay while 
points of law and fact were yet contested, 
and in the interests, therefore, of all parties 
to the controversy, it granted a preliminary 
injunction to stay a bridge far down on the 
Schuyllcill river— almost indeed, as it enters 
the Delaware— the effect of whose erection 
the city of Philadelphia, by its select and 
common councils, represented would be great- 
ly to injure it and the whole line of whan'es 
of the Schuylkill river, without any corre- 
sponding public benefit whatever. The judge 
indeed, in that case, misreading apparently, 
as the court's adjudication in the Wheeliug 
Bridge Case, the expression (dicta simply) of 
McLean,, X, to which we have referred, may 
have assumed that federal authority was in- 
terfered with where it was not, and have ex- 
pressed itself too strongly in support of a 
right of final injunction over such a stream. 
But the final injunction was never granted; 
and of what avail are such expressions as 
are cited on the other side, made, as the court 
declared, but as it has not been noted, con- 
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ti-aiT to its "desire"; and to guard against 
"unnecessary fears excited"? — expressions nev- 
er acted on, but the reverse, and whicli must 
be taken merely as an illustration of tlie 
way in which, when supporting against a 
powerful argument at the bar a decree which 
he is about to make, a judge will sometimes 
press with strength and earnestness, with all 
the power of statement and illustration, 
which he possesses, a doctrine which he seeks 
to establish, and will go almost as far in one 
direction as coun-sel have gone in another, 
responding to extremes by exuberance. He 
does not then overlay his opinion by all the 
limitations, and qualifications, and restric- 
tions which he would use were he inditing 
an academic lecture. Such expressions are 
natural, and comprehensible as well, to. all 
except to those who cannot see that they 
were used responsively, and argumentatively, 
and hypothetically, and by way of illustration, 
and to exclude conclusions in a matter not 
requiring action upon them; and that some 
qualification and limitation of them when 
action is required and when all the conditions 
of the problem may be reversed, argues no 
inconsistency of principle, but, contrariwise, 
may be the most intelligent form of princi- 
ples' assertion. 

[Reply: Blackbird creek bore no resem- 
blance to the Passaic. It was a mere sluice, 
up and down which the Delaware estuated. 
There was no port of entry at its head. It 
had few or no inhabitants but those such as 
its name indicates, and no commerce of any 
kind. The case cited and rdating to it does 
not apply.] 2 

GRIER, Circuit Justice. The object of 
these five several bills is to obtain injunctions 
prohibiting the erection of certain bridges 
over the Passaic river. One of these is pro- 
posed to be erected at a point called the 
"Commercial Dock," in the city of Newark, by 
the New Jersey Railroad & Transportation 
Company; the other, by the Newark Plank 
Road Company, near the mouth of the Pas- 
saic river and some two and a half miles be- 
low the wharves of the port of Newark. The 
erection of these bridges is authorized by the 
legislature of New Jersey. They are required 
to have pivot draws, leaving two passages of 
sixty-five feet each for the passage of vessels 
navigating the river or harbor. The first of 
these bridges is required in order to avoid cer- 
tain curves in the railroad where it passe.'? 
through Newark, and to make it straight; the 
other, to accommodate the large and increas- 
ing commerce between the cities of New York 
and Newark, on the plank road connecting the 
lower end of Newark with Jersey City. It 
will not be necessary to a proper considera- 
tion of the several questions affecting the de- 
cision of these cases, to give an abstract either 
of the pleadings or the testimony. "W^here 
opinions are received in evidence, there can 

2 [From 3 Wall. (70 IT. S.) 782.] 



be no resti-aint as to quantity. Such testi- 
mony is always affected by the feelings, 
prejudices and interests of the witnesses, and 
is of course conti*adictory. A skipper will 
pronounce every bridge a nuisance, while 
travelers on plank or railroads will not think 
it proper that their persons or property should 
be subject to delay, or risk of destruction, to 
avoid an inconvenience or slight impediment 
to sloops and schooners; owners of wharves 
or docks who may apprehend that their inter- 
ests may be affected by a change of location 
of a bridge, are unanimous in their opinion 
that public improvement had better be arrest- 
ed than that their interests should be affected. 
In this conflict of testimony and discordant 
opinion, we shall not stop to make any invid- 
ious comparisons as to the credibility of the 
witnesses, but assume such facts as we be- 
lieve to be proven, without attempting to vin- 
dicate the propriety of our assertions. 

1. The first of the three great questions so 
ably discusssed by the learned counsel in 
these cases, is briefly and lucidly stated in the 
following propositions, which complainants 
have endeavored to establish: First. That the 
Passaic river is a public highway of com- 
merce, which under the constitution of the 
United States has been regulated by congress. 
Second. That the free navigation of the Pas- 
saic river as a common highway having been 
established by regulation of congress, and by 
compact between the states, it cannot law- 
fully be obstructed by force of any state au- 
thority or legislation. Third. The bridges 
proposed to be erected by the New Jersey 
Railroad Company and Plank Road Com- 
pany will be each an obstruction to the free 
navigation of the Passaic river, and public 
nuisances. Consequently this court will en- 
join their erection, on complaint of any in- 
jured ^arty. 

So far as these propositions involve the 
facts of the case, we find them to be as fol- 
lows: The Passaic is a river having its 
springs and its outlet wholly within the state 
of New Jersey. Though a small and narrow 
^river it is navigable for sloops, schooners, and 
the smaller classes of steamboats as far as 
the tide flows, some miles above Newark; at 
the upper end, and above this city there are 
several bridges, with small draws, and diffi- 
cult to pass. These were all erected by au- 
thority of the state, and one of them more 
than fifty years ago. The city of Newark has 
been made a port of entry by act of congress 
[and the United States had surveyed the 
channel, built two light-houses, "fog-lights," 
spar-buoys, &c.];3 has some little foreign 
commerce, and some with ports of other 
states. Being in fact but a manufacturing 
suburb of New York, much the larger por- 
tion of her commerce is with that city, and 
carried on the rail and plank roads connect- 
ing them. That the proposed bridges will 
in some measure cause an obstraction to 

3 [From 3 Wall. (70 U. S.) 782.] 
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the navigation of tlie river, and some incon- 
venience to vessels passing tlie draws, is cer- 
tainly time. Every bridge may be said to 
be an obstruction in the channel of a river, 
but it is not necessarily a nuisance. Bridg- 
ges are highways as necessary to the com- 
merce and intercourse of the public as rivers. 
That which the public convenience impera- 
tively demands, cannot be called a public 
nuisance because it causes some inconven- 
ience or affects the private interests of a 
few individuals. Now, if every bridge over a 
navigable river be not necessarily a nuisance, 
but may be erected for the public benefit, 
without being considered in law or in fact a 
nuisance, though certainly an inconvenience 
affecting the navigation of the river, the ques- 
tion recurs, who is to judge of this necessity? 
Who shall say what shall be the height of a 
• piei*, the width of a draw, and how it shall be 
erected, managed and controlled? Is this a 
matter of judicial discretion or legislative en- 
actment? Can that be a nuisance which is 
authorized by law? Does a state lose the 
great police power of regulating her own 
highways and bridges over her own rivers, 
because the tide may flow therein, or as soon 
as they become a highway to a port of entry 
within her own borders? In the course of j 
seventy years' practical constmction of the 
constitution, no act of congress is to be found 
regulating such erections, or assuming to li- 
cense a bridge, over such a river wholly with- 
in tlie jurisdiction of a state (if we except the 
doubtful precedent of the Cumberland road), 
and during all this time states have assumed 
and exercised this power. If we now deny 
it to the states, where do we find any au- 
thority in the constitution or acts of congress 
for assummg it ourselves? These are ques- 
tions which must be resolved before this court 
can constitute itself "arbiter pontium," and 
assume the power of deciding where and when 
the public necessity demands a bridge, what 
is a sufficient draw, or how much inconveni- 
ence to navigation will constitute a nuisance. 
The complainants in these several bills, in 
order to show jurisdiction in the coiurt, have 
stated themselves to be citizens of the state 
of New York. Their right to a remedy in 
the courts of the United States is not assert- 
ed, on account of the subject matter of the 
controversy, nor do they allege any peculiar 
jurisdiction as given to us by any act of con- 
gi-ess; but rest upon their personal right as 
citizens of another state to sue in this tribunal. 
It is very apparent, also, that the complain- 
ants, if not introduced as mere John Does or 
nominal parties (while those really contending 
are used as witnesses) are at least volunteers 
in the controversy, "post litem motam," who 
have bought the right to an expected injury 
for the luxury of the litigation. Without stop- 
ping to laud this exhibition of public spirit by 
citizens of a neighboring state, it is plain by 
their own showing, that they can demand no 
other remedy from this court than would be 
administered by the ti-ibunals of the state of 
17FED.CAS. — 27 
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New Jersey in a suit between her own citi- 
zens. A citizen of Nev/ York who purchases 
wharves in Newark or owns a vessel navigat- 
ing to that port has no greater right than the 
citizen of New Jersey. A court of chancery 
in New Jersey would not interfere with the 
course of public improvements authorized by 
the state, at the instance of a wharf owner 
on the suggestion that a change in the lo- 
cation of a bridge would cause a deprecia- 
tion in the value of his property. This is 
not a result, for which (if the court can give 
any remedy at all,) it will interfere by in- 
junction. The com-t has no power to arrest 
the com-se of public improvements, on account 
of their effects upon the value of property, ap- 
preciating it in one place and depreciating^ it 
in another. If special damage occurs to an in- 
dividual, the law gives him a remedy. But 
he cannot recover either in a com"t of law or 
equity, special damage as for a common nui- 
sance, if the erection complained of be not a 
nuisance. A br'dge authorized by the state 
of New Jersey cannot be treated as a nuisance 
under the laws of New Jersey. That the po- 
lice power of a state includes the regulation 
of highways and bridges within its bounda- 
ries, has never been questioned. If tlie leg- 
islature have declared that bridges erected 
with draws of certain dimensions will not so 
impede the commerce of the river, as to be in- 
jurious or become a public nuisance, where 
can the courts of New Jersey find any author- 
ity for overruling, reversing or nullifying leg- 
islative acts on a subject matter over which 
it has exclusive jurisdiction? Admitting, for 
the sake of argument, that congress, in the 
exercise of the commercial power, may regu- 
late the height of bridges on a public river in 
a state below a port of entry, or may forbid 
their erection altogether, they have never yet 
assumed the exercise of such a power, nor 
have they by any legislative act conferred this 
power on the courts. The bridges will not be 
nuisances by the law of New Jersey. The 
United States has no common law offences, 
and has passed no statute declaring such an 
erection to be a nuisance. If so, a coini: can- 
not interfere by arbitrary decree either to re- 
strain the erection of a bridge or to define its 
form and proportions. It is plain that these 
are subjects of legislative not judicial discre- 
tion. It is a power which has always hereto- 
fore been exercised by state legislatures over 
rivers wholly within their jurisdiction, and 
where the rights of citizens of other states 
to navigate the river are not injured, for the 
sake of some special benefit to the citizens of 
the state exercising the power. 

But it has been contended, on the authori- 
tr of a dictmn of my own, in Devoe v. Pen- 
rose Ferry Bridge Co. [Case No. 3,845], 
"that the supreme court have decided in the 
case of Pennsylvania v. Wheeling Bridge, 13 
How. [54 U. S.] 579, that although the courts 
of the United States cannot punish by in- 
dictment the erection of a nuisance on our 
public rivers, erected by authority of a state. 
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yet that as courts of chancery they may 
interfere at the instance of an individual or 
corporation who are likely to suffer some 
special injury, and prohibit by injunction the 
erection of nuisances to the navigation of the 
great navigable rivers leading to the ports of 
entry within a state." It is true that this 
doctrine was enunciated as a corollary from 
the Wheeling Bridge Case, on a motion for 
an interlocutory injunction against a bridge 
over a stream wholly within the territoiy 
and jurisdiction of Pennsylvania. On such 
motions I have always refused to hear and 
definitely decide the great points of a case. 
If there be a prima facie or even doubtful 
case shown, it is the interest of both parties 
that the interlocutory injunction should is- 
sue, and that the defendants should not ex- 
pend lai-ge .«;ums in erections which may pos- 
sibly be treated hereafter by the court as 
nuisances. In the eases now before us, the 
same course was pursued; but after the full 
argument of this question on final hearing, 
and a most careful consideration of it, I feel 
bound to acknowledge that the dictum I have 
just quoted from the report of the Case of 
the Penrose Ferry Bridge Company is not 
supported by the decisions of the supreme 
court in the Wheeling Bridge Case. It is 
true that such an inference might be drawn 
from a hasty or superficial examination of 
the opinion of the court as delivered in that 
case. But the point now to be considered, 
was not in that case, and could not, there- 
fore, have been decided. ISIo judge in vindi- 
cating the judgment of the court, can deliver 
maxims of imiversal application, in every 
sentence, or oracles which may be read in 
two ways, one applicable to the case before 
him, and tlie other not. To sever the argu- 
ments of a judge from the facts of the case 
to which he refers, will often lead to very 
erroneous conclusions. The fact that Pitts- 
burg has been made a port of entry may 
have been mentioned as an additional or 
cumulative reason why Virginia should not 
be allowed to license a nuisance on the Ohio, 
below that city. But the question whether 
the power to regulate bridges over navigable 
rivers Wholly within the bounds of a state, 
could be exercised by it below a port of entry, 
and whether the establishment of such a 
port did ipso facto divest the state of such 
a power was not in that case, and therefore 
not decided. This assertion will be fully vin- 
dicated by a careful examination of the rec- 
ord in that ease. 

1. It must be noted as a circumstance of 
that case, that although the state of Penn- 
sylvania in her corporate capacity was com- 
plainant, and "propter dignitatem" entitled to 
sue in the supreme court of the United States; 
yet, that when the bill was filed, the same 
complaint might have been sustained in the 
circuit court of the United States, or the 
bridge might have been prostrated as a 
nuisance by indictment in the proper state 
court of Virginia. The bill charged that the 



bridge proposed to be erected was in utter 
disregard of the license granted by its char- 
ter, which carefully forbid the least inter- 
ference with the navigation of the Ohio. On 
the facts charged and proved, a court of 
chaneerj'- of Virginia, would have been bound 
to enjoin the erection of so palpable a nui- 
sance to the navigation. The case therefore 
presented eveiy fact necessary to give the 
court jurisdiction— a party having a right to 
sue in the coiu*t— a nuisance proposed to be 
erected without the sanction either of Vir- 
ginia or the United States, and great special 
damage to the plaintiff. 

2. During the pendency of this suit, the 
legislature of Virginia saw proper to come 
to the assistance of their corporation, in the 
unequal contest, and at its suggestion enact- 
ed that the bridge proposed to be built con- 
trary to the license granted to the corpora- ' 
tion, was according to it, and not therefore 
to be considered as a nuisance by the laws 
of Virginia— notwithstanding that the bridge 
was without a draw and for many days in 
the year would wholly obstruct the passage 
of steamboats. 

3. This legislation of Virginia being plead- 
ed as a bar to further action of the court in 
the ease, necessarily raised these questions. 
Could Virginia license or authorize a nui- 
sance on a public river, which rose in Penn- 
sylvania, and passed along the border of 
Virginia, and which by compact between the 
states was declared to be "free and common 
to all the citizens of the United States?" If 
Virginia could authorize any obstruction at all 
to the channel navigation, she could stop it 
altogether, and divert the whole commerce of 
that great river from the state of Pennsyl- 
vania, and compel it to seek its outlet by 
the railroads and other public improvements 
of Virginia. If she had the sovereign right 
over this boundary river claimed by her, 
there could be no measure to her power. She 
would have the same right to stop its naviga- 
tion altogether, as to stop it ten days in a 
year. If the plea was admitted, Virginia 
could make Wheeling the head of navigation 
on the Ohio, and Kentucky might do the same 
at Louisville, having the same right over the 
whole river which Virginia can claim. This 
plea therefore presented not only a great 
question of international law, but wlietlier 
rights secured to the people of the United 
States, by compact made before the consti- 
tution, were held at the mercy or caprice of 
every or any of the states, to which the river 
was a boundary. The decision of the court 
denied this right. The plea being insuffi- 
cient as a defense, of course the complain- 
ant was entitled to a decree prostrating the 
bridge, which had been erected pendente 
lite. But to mitigate the apparent hai-dship 
of such a decree, if executed unconditionally, 
the court in the exercise of a merciful dis- 
cretion, granted a stay of execution on con- 
dition that the bridge should be raised to a 
certain height or have a draw put in it which 
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■would permit tioats to pass at all stages of 
the navigation. From this modification of 
tlie decree no inference can be drawn, tliat 
tlie' courts of tlie United States claim au- 
thority to regulate bridges helow ports of 
•entry, and treat all state legislation in such 
<:ases as unconstitutional and Yoid. 

It is abundantly evident from this state- 
ment, that the supreme court, in denying the 
right of Virginia to exercise this absolute con- 
trol, over the Ohio river, and in deciding that 
XLS a riparian proprietor she was not en- 
titled, either by the compact or by constitu- 
tional law, to obstruct the commerce of a 
supra-ripaiian state, had before them ques- 
tions not involved in these cases and which 
<^nnot affect their decision. ThePassaic river, 
though navigable for a few miles within the 
state of New Jersey, and therefore a public 
xiver, belongs wholly to that state; it is no 
highway to other states, no commerce passes 
thereon from state.s below the bridge to 
-states above. Being the property of the state, 
and no other state having any title to in- 
terf ete with her absolute dominion, she alone 
■can regulate the harbors, wharves, ferries, 
or bridges, in or over it. Congress has the 
exclusive power to regulate commerce, but 
that has never been construed to include the 
means by which commerce is carried on with- 
in a state. Canals, turnpilces, bridges and 
railroads are as necessary to the commerce 
between and through the several states, as 
rivers. Yet congi-ess has never pretended to 
regulate them. When a city is made a port 
^f entry, congress does not thereby assume to 
regulate its harbor, or detract from the sov- 
ereign rights before exercised by each state 
over her own public rivers. Congress may es- 
tablish post offices and post roads; but this 
dees not afEect or control the absolute power 
of a state over its highways and bridges. If 
a state does not desire the accommodation of 
mails at certain places, and will not make 
roads and bridges on which to transport 
them, congress cannot compel it to do so, 
or require it to receive favors by compulsion. 
Constituting a town or city a port of entry. 
Is an act for the convenience and benefit of 
such place, and its commerce; but for the 
sake of this benefit the constitution does not 
require the state to surrender her control 
over the harbor, or the highways leading to 
it, either by land oi^ water, provided all citi- 
zens of the United States enjoy the same 
privileges which are enjoyed by her own. 

Whether a bridge over the Passaic will in- 
juriously affect the harbor of Newark, is a 
question which the people of New Jersey can 
best determine, and have a right to determine 
for themselves. If the bridges be an incon- 
venience to sloops and schooners navigating 
their port, it is no more so to others than 
to them, I see no reason why the state of 
New Jersey, in the exercise of her absolute 
sovereignty over the river, may not stop it 
up altogether, and establish the harbor and 
-whai-ves of Newark at the mouth of the river. 
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It would affect the rights of no other state. 
It would still be a port of entry, if congress 
chose to continue it so. Such action would 
not be in conflict with any power vested in 
congress. A state may, in the exercise of its 
reserved powers, incidentally affect gubjects 
entrasted to congress without any necessary 
collision. All railroads, canals, harbors or 
bridges necessarily affect the commerce not 
only within a state, but between the states. 
Congress, by confeiTing the privilege of a 
port of entry upon a town or city, does not 
come in conflict with the police power of a 
state exercised in bridging her own rivers 
below such port. If the power to make a 
town a port of entry includes the right to 
regulate the means by which its commerce 
is carried on, why does it not extend to its 
turnpikes, railroads and canals, to land as 
well as water? Assuming the right (which I 
neither affirm or deny) of congress to regu- 
late bridges over navigable rivers below ports 
of entry, yet not having done so, the courts 
cannot assume to themselves such a power. 
There is no act of congress or rule of law 
which coiurts could apply to such a case. It 
is possible that courts might exercise this 
discretionary power as judiciously as a legis- 
lative body, yet the praise of being "a good 
judge" could hardly be given to one who 
would endeavor to "enlarge his jurisdiction" 
by the assumption, or rather usurpation, of 
such an undefined and discretionary power. 
The police power to make bridges over the 
public rivers is as absolutely and exclusively 
vested in a state as the commercial power 
is in congress; and no question can arise as 
to which is bound to give way, when exer- 
cised over the same subject matter, till a 
case of actual collision occurs. This is all 
that was decided in the case of Wilson v. 
Blackbird Creek, 2 Pet [27 U. S.] 25T. That 
case has been the subject of much comment, 
and some misconstruction. It was never in- 
teinded as a retraction or modification of any 
thing decided in Gibbons v. Ogden [9 Wheat. 
(22 U. S.) 1], or to deny the exclusive power 
of congress to regulate commerce. Nor does 
the Wheeling Bridge Case at all conflict with 
either. The case of Wilson v. Blackbird 
Creek [supra], governs this— while it has 
nothing in common with that of the Wheeling 
bridge. 

The view taken by the court of this point 
dispenses with the necessity of an expression 
of opinion on the questions on which so 
much testimony has been accumulated, what 
is the proper width of draws on bridges over 
the Passaic? How far the public necessity 
requires them? What is the comparative 
value of the commerce passing over or under 
them? What the amount of inconvenience 
such draws may be to the navigation, and 
whether it is for the public interest that this 
should be encountered rather than the great- 
er one consequent on the want of such 
bridges? and finally, the comparative merits 
of curved and straight lines in the construe- 
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tion of railroads. These questions have all 
been ruled by the legislature of New Jersey, 
having (as we believe) the sole jurisdiction 
in the matter. They have used their discre- 
tion in a matter properly submitted to them, 
and this coui-t has neither the power to de- 
cide, nor the disposition to say, that it has 
been injudiciously exercised. 

11. The second great Question in this case 
is not affected by the conditions of the first. 
The court has undoubted jurisdiction to ad- 
minister the relief here sought, if the com- 
plainants have shown themselves entitled to 
it. It is charged that the corporation called 
the "Proprietor of the Bridges over the Riv- 
ers Passaic and Hackensack" have a right 
to bridge these rivers "exclusive of all other 
persons whatsoever, in such manner as that 
no other bridge can be erected within said 
limits imtil the expiration of 99 years fi-om 
the date of said original act (1790), without 
tlie consent of said proprietors." It is con- 
tended, also, that a majority of the stockhold- 
ers cannot by law surrender or release this 
exclusive privilege or franchise, and that any 
law assuming to take away or authorizing 
any invasion of such franchise, impairs the 
obligation of the oi'iginal and fundamental 
contract with and between the stockholders, 
and is therefore unconstitutional and void; 
and as a consequence, this court having juris- 
diction of the parties, is bound to protect 
their franchise from invasion, on the com- 
plaint of any individual stockholder. 

In order to a clear understanding of this 
point, it will be necessary to give a brief, b.ut, 
nevertheless, a somewhat tedious history of 
the legislative and other transactions connect- 
ed with it Previous to the year 1790, the 
Passaic and Hackensack rivers had been 
crossed by means of ferries only. In that 
year the legislature of New Jersey passed an 
act "for building bridges over the Passaic, 
Hackensack," &c. As this act is somewhat 
anomalous in its provisions, and subject to 
misconstruction, it will be necessary to notice 
some of its provisions. The first section 
nominates certain commissioners, "who are 
authorized to put in execution the several 
services intended by this act." They are re- 
quired to view the ground from Newark to 
Powles Hook, and fix upon the most suitable 
and convenient site for a bridge, and ai"e au- 
thorized to ex'ect, or cause to be erected, a 
bridge over each of these rivers. The bridges 
must have a draw of 24 feet, lamps, &e. 
After having agreed upon the sites of the 
bridges, they are required to lay out the roads 
to them. If the bridge be fixed at the ferry, 
the commissioners were to pay 'for the ferry 
rights; they were authoi-ized also, at their 
disa-etion, to conti'act and agree with any 
person or persons who would undertake to 
build such bridges for the tolls allowed by 
the act; and for so many years, and upon 
such conditions as, in the discretion of the 
commissioners, should seem expedient. This 
agreement must be reduced to writing, signed 



and sealed by the pailies thereto, and re- 
corded, "and to be binding on the paities con- 
tractmg as well as the state of New Jersey, 
and as effectual as if the same and evei'y 
part, covenant and condition thereof had 
been particularly and expressly set forth and 
enacted in this law." The loth section en- 
acts "that it shall not be lawful for any per- 
son whatsoever, to erect or cause to be erect- 
ed any other bridge or bridges over or across 
the said river Passaic, between its mouth and 
second river, &c." In Februai-y, 1793, these 
commissioners entered into a conti-act, by in- 
denture, with some thiity other gentlemen, 
reciting their powers under the above act. 
By this deed they "demised, granted, and to 
fai-m let" the said bridges to be erected "as 
hereinafter declared, over said rivers, togeth- 
er with all tolls appertaining thereto." "To 
have and to hold the said bridges, with their 
respective tolls and profits, hereinbefore men- 
tioned, &c., for a term of 97 years. In 1794 
the stockholders in this company are consti- 
tuted a body politic and corporate, by the 
name of the "Proprietors of the Bridges over 
the Rivers Passaic and Hackensack." In 
1832, "the act to incorporate the New Jersey 
Railroad Company" was passed. As the pro- 
prietors of the bridges had claimed the sole 
right to build bridges over the Passaic and 
Hhckensack on the proposed route of the rail- 
road, the legislature, with a laudable regard 
for private rights, authorized the raiU'oad 
company to purchase turnpike roads and 
bridges on the route, or any and all the 
shares of the capital stock of such roads and 
bridges. The stockholders were to be paid 
the par value of their stock, or have i-ailroad 
stock to the same amount. As the stockhold- 
ers in the bridge company were probably the 
persons most interested in obtaining the rail- 
road charter, the act did not make it com- 
pulsory on the stockholders to accept the 
value of their stock in money, or railroad 
stock, but left it to the two corporations to 
arrange the matter among themselves. No 
difficulty appears to have been apprehended, 
as the railroad was authorized to purchase 
the stock, and thereby control the other cor- 
porations, and more especially as the wealthy 
and respectable men who owned the stock of 
the first were those most deeply interested in 
the last The act, while it contemplated that 
the railroad corpoi-ation should have the con- 
trol of both the turnpikes and bridges, did 
not permit the smaller corporations to be ab- 
sorbed or annihilated by the greater, but or- 
dained that the roads and bridges should be 
preserved and governed by the provisions of 
their respective charters. Accordingly, in 
November, 1832, the railroad coi-poi-ation en- 
tered into an agreement with the "proprietors 
of the bridges," reciting the authority con- 
ferred on the railroad, and that the parties 
had agreed upon the terms of sale of the 
stock of the bridge company; and stipulating 
that the railroad pay to the stockholders of 
the bridge company $150 for eveiy share of 
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their stock. It proTided tliat the stockhold- 
ei-s electing to receive payment for their 
stock according to this agreement, should 
show their assent hefore the first of January 
following, and might elect to receive money 
or raih-oad stock to same amount, reserving 
their "franchise privileges" as before held, 
and reserving also "all grants or privileges 
theretofore made hy way of commutation." 
The reservations wei'e made to meet the exi- 
gency of the proviso to the 10th section of the 
act of incoi-poration of the railroad company 
—"That nothing herein contained shall be so 
construed as to impair any reversionary in- 
terest or vested rights which the state or any 
incorporated company or hidividual may pos- 
sess in virtue of an act for building bridges, 
&c., passed in 1790," &c. By this agreement 
the railroad is permitted either to use tbe 
old bridge or a'eet another along side, but so 
as not to obstruct, hinder, or hiteri'upt the 
travel over the old bridge. In pursuance of 
tlieir act of incorporation and of their agree- 
ment, the railroad bought some 930 of the 
1,000 shares into which the stock of the "pro- 
prietors of the bridges," &e., was divided, at 
the price of $150 for each share of ?100. 
They erected a raih-oad bridge at the end of 
Centre street, which has been used for up- 
wards of twenty years. As a new bridge is 
now found necessary, and as the position of 
the old one requires sharp curves of the rail- 
road tlu-ough the sti-eets of the city, which 
are not only inconvenient but dangerous, a 
supplement to the act incoi-porating the rail- 
road was passed on the 3d of April, 1855, 
authorizing the construction of the bridge at 
Commercial Dock, and the removal of the 
old one at Centre street, and of the railroad 
track connected therewith. It requires the 
new bridge to have two draws, each at least 
65 feet wide, on which a. light must be kept 
at night, and a careful person to open the 
draws for free passage of vessels, with the 
same provision as to reversionary interests 
as is found in the 10th section of the original 
act It requires also the consent of the "pro- 
prietors of bridges," &e., in writing, under 
the coi-porate seal, and that the giving of such 
consent shall not, except as to the said bridge 
so consented to, be consti-ued, held, or deem- 
ed in any manner to strengthen or impair 
any rights or privileges which the said "pro- 
prietors may possess." 

It is not worth while, for the purposes of 
this case, to inquire whether the "proprietors 
of the bridges," &c., can claim any franchise 
of greater extent than that contained and ac- 
curately defined in their written agreement 
with the commissioners. It clearly does not 
confer on them a right to build any other 
bridges than the two described and specified, 
or take tolls therefrom. They cannot be said 
therefore to have a monopoly for building of 
bridges within the boundaries specified in 
the act. The instrument called a lease or 
agreement defines the rights and the extent 
of the franchise granted to the company; and 



it may weU be doubted whether the provi- 
sions of the 15th section, which are wholly 
omitted from their charter, can be invoked 
as any part of their francliise. Nevertheless, ■ 
as the legislature of New Jersey seem to have 
treated this section as in the nature of a cove- 
nant by the state not to permit other bridges 
to be erected which might injure the value of 
the f i-anchise conferred on the -"proprietors" 
by the commissioners without the consent of 
the corporation, we shall treat it as such— at 
best it is no more. If the proprietors had the 
sole right to build bridges and take tolls, their 
whole franchise might have been condemned 
by the legislature under their right of emi- 
nent domain- A title to a franchise is of no 
higher quality than a title to land. Such in- 
discreet contracts by a legislature cannot 
paralyze the arm of government and stop the 
progress of improvement for a century. The 
legislature without attempting to define their 
rights or compelling them to renounce them 
for a proper consideration have merely sug- 
gested a very easy mode of getting over the 
difiiculty. The railroad is authorized to pur- 
chase out the whole stock and franchise of 
the bridge company, by paying the full value 
thereof. Those stockholders who did not 
choose to accept such terms know well the 
purpose and object of this transaction was to 
give to the raih-oad corporation the control 
of this claim to a monopoly, whatever might 
be its validity or extent, without a desti-uc- 
tion of the other corporate privileges and 
faculties. An acquiescence for more than 
twenty years in the exercise of this right by 
the railroad will hardly leave room to ques- 
tion it now, even if a majority of the stock- 
holders should now be disposed to do so. 
But the parties now objecting, do not seem 
absolutely to deny the right of the railroad 
company to have a bridge over the Passaic 
somewhere, provided it be built so as to suit 
the private interest of certain wharf owners. 
Their franchise to receive tolls and pass free 
on their own bridge wiU not be impaired by 
the change. Nor is there any evidence that 
the value of the bridge stock will be in any 
manner afCected thereby. When the legisla- 
ture have decided that the public interests 
require the change of location of the track of 
a railroad, or a bridge connected with it, a 
court cannot be called on to enjoin such a 
change because it will cause a depreciation 
of pi-operty adjoining it, nor can members of 
the bridge corpoi-ation in this case call for 
the intervention of the court to protect them 
against the acts of the majority of the cor- 
porators, unless for some abuse of power, to 
the injury of the coi-porate privileges or prop- 
erty of the minority. It is no pai-t of the cor- 
porate franchise of the proprietors, &c., that 
any of its stockholders who may chance to 
be wharf owners, shall wield their corporate 
privileges to enhance the value of their 
wharves. This change of the position of tlie 
railroad bridge is authorized by law. It has 
the consent of the "proprietors," given in the 
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manner pointed out by law, under the seal 
of the corporation. In giving this assent the 
corporation was acting within the scope of 
its powers, and in a case where the will of 
the majority must necessarily govern, when 
lawfully expressed. This is not a case where 
a majority of the stockholders are employing 
the common fund for the accomplishment of 
a purpose not within the scope of the institu- 
tion. The majority must decide what is 
proper compensation for any real or supposed 
injury to their franchise of toll, which may 
result from the change of position of this 
railroad bridge. If it be part of their fran- 
chise to license other bridges, such a fran- 
chise can only be exercised by the corpora- 
tion under their common seal and at the will 
of a majority. But it is plain that another 
bridge erected without legislative authority 
might have been treated as a nuisance, for 
whatever may have been, considered the na- 
ture of the supposed monopoly, neither the 
law, nor their own lease, authorized them to 
build another bridge, or to give a valid license 
to others. The legislature admit that they 
are bound by contract not to authorize an- 
other bridge; but on the principle of "volenti 
non fit injuria" they have directed the rail- 
road to obtain the consent of the corporation 
with whom this contract was made; whether 
this covenant was made with them originally 
as partners or corporators, can make no dif- 
ference in the case. In neither case can a 
single individual by his negative vote control 
the majority of the body, or compel it to give 
or refuse its consent as may suit the interest 
of an individual or a minority. This sup- 
posed franchise of forbidding the legislature 
from licensing a bridge over these rivers 
seems to have been a puzzle for the learned 
lawyers of the state for half a centuiy past; 
and, as it is claimed by a large number of 
highly respectable, influential and wealtliy 
men, it has been treated with great reverence 
by the legislature, and the more so, as the 
lawyers could not agree in defining what it 
was. Some have fancied it an incorxjoreal 
hereditament in each stockholder, which can- 
not be affected by the act of another, having 
the quality of a polypus; and though divided 
into one thousand parts or pieces, each one 
became a unit, or distinct whole; others have 
treated it as a right of common, In which 
"quilibet totum habet et nihil habet," an in- 
divisible unit of which, if a man has not the 
whole, he has nothing— and consequently a 
majority cannot dispose of it But we do not 
think it necessary to search the lumber gar- 
ret of obsolete law, in order to give a show 
of profound legal learning to an absurd con- 
clusion. The provisos in the different acts of 
legislature, which have been invoked as con- 
feiTing this power of obstruction on each one 
of one thousand partners or stockholders, 
make no new grant of power or franchise, 
and clearly refer to other valuable privileges, 
without being open to such misconstruction. 
Having, then, such evidence of the consent 



[17 Fed. Cas. page 422] 

of the corporation as is required by law, we 
cannot say it is insufficient. The allegations 
in the bill, of irregularity or fraud in the 
election of the officers of the corporation, and 
obtaining the act giving such consent, even 
if sufficiently pleaded, have not been proved, 
and require no further notice. I am of opin- 
ion, therefore, on this point of the ease, that 
the complainants have shown no legal right 
as stockholders of the corporation of "pro- 
prietors," &c., to interfere and overrule the 
act of the corporation. Nor have they alleged 
or shown such an improper use of the com- 
mon property of the corporation, or such de- 
viation from its original purpose, or abuse 
of the trusts confided to it, as will entitle 
them to the interference of a court of equity. 
The third and last question for considera- 
tion, is, whether the railroad company has, 
by any valid contract, covenanted or agreed 
with the complainant, or those under whom 
they claim as assignees, that the railroad 
bridge over the Passaic shall be forever fixed 
at Centre street, so that the company cannot, 
even with consent of the legislature, and for 
their own and the public benefit, change the 
location of the bridge, shorten their road, and 
avoid difficult and dangerous curves. As we 
have already seen, the question of the expe- 
diency or necessity for this change of route 
on the road, is one not submitted to the judg- 
ment or discretion of the court. If the legis- 
lature has authorized it. the railroad have a 
right to proceed, unless bound by contract to 
maintain their bridge where it at present 
stands. The answer denies the existence of 
any such contract Assuming that a con- 
tract which is to have the effect of forever re- 
straining the improvement of this road at this 
point can be proved by parol, those who aver 
it, must be held to clear, consistent, and un- 
doubted evidence, as to the parties, the con- 
sidei-ation and the precise terms of such con- 
tract. Have we such proof? 

"Without wishing to make any remarks 
which may appear offensive to any of the 
highly respectable witnesses who have given 
such contradictory accounts of the transac- 
tion, it is too plain to be overlooked, that 
much of this conflict arises from the examina- 
tion of persons as witnesses who are the real 
parties in interest The transfer made post 
litem motam in order to constitute the com- 
plainant a party to the suit is a veil too 
transparent to conceal the real parties to the 
litigation. But waiving this objection to the 
testimony of certain witnesses, as also any 
invidious comparison of the credibility of very 
respectable men, I must say that there is not 
such clear evidence of a contract, its consid- 
eration, Its parties or its tei-ms, as would jus- 
tify a court in decreeing its specific execution. 
It appears that originally the railroad com- 
pany had purchased the Commercial Dock 
propertj', with the view of erecting their 
bridge there. As the town of Newark was 
then built, the railroad would pass along its 
lower boundary. At this time railroads were 
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an untried experiment It T\'as a popular no- 
tion that it would be of great advantage to a 
town or city to have a railroad pass through 
its most frequented streets, that it would ad- 
vance the value of property on the streets 
through which it passed, and increase their 
commerce; and that curves in a railroad were 
preferable to sti-aight lines, being much more 
graceful and no less useful. From the preva- 
lence of these notions, the popular feeling be- 
came much excited; and the more so, that 
certain individuals of wealth and influence, 
who owned wharves on the river, had shrewd- 
ly discovered that*it would add considerably 
to the value of their property, if the railroad 
instead of crossing below it, could be bent 
round behind it, and crossing above, create 
au obstruction to the navigation of the river 
above their wharves. Public meetings were 
held, exhorting, entreating, and advising the 
railroad directors.— Suits were brought by lot- 
holders in the name of the attorney general, 
threateningthemwithinjunctions. Some want- 
ed one thhig, some another, and the residt is 
perhaps best described in the graphic language 
of one of the witnesses: "I can only say, that 
according to my recollection now, there was 
much confu^on and conflict of wishes among 
all the parties, and I don't know how many 
parties I could count up. I know there were 
sharp speeches and feelings exhibited, as 
much so as upon any thing I ever saw in this 
town, and to my view at the present moment, 
they were like two dogs that had been quar- 
reling, until they got tired and left ofC, and 
there was a sort of a common consent to 
abandon the conflict, and not to keep the prog- 
ress of the work from going on, by a gen- 
eral assent of makhig the bridge, where it is 
now. The location of the bridge was the re- 
sult, but that there was any contract or 
agreement that was to be final and conclusive 
and not to be revoked, I know no such ar- 
rangement as that. There was a cessation of 
the conflict and the work went on." The 
directors, desirous of conciliating the people 
of Newark, and expediting the completion of 
their road, yielded to the pressure, and pass- 
ed the following resolution, which had the 
efiEect of allaying the excitement. It is dated 
on the 24th of September, 1834, and is as fol- 
lows: "Whereas, considerable diversity of 
opinion has prevailed among the citizens of 
Newark relative to the location of the rail- 
road bridge across the Passaic river, and the 
location mentioned in the annexed resolution 
having been agreed upon as a mutual accom' 
, modation of conflicting interests, and with a 
view to the settlement of all matters of con- 
troversy; now, therefore, be it resolved, unan- 
imously, that the railroad bridge be located 
across the Passaic river at the north end of 
the dock owned by Moses Dodd, with a draw 
of forty-five feet in width; provided that the 
right of way from the westerly termination 
of said bridge to the entrance of the avenue 
on Market street can be obtained on reasona- 
ble terms; and provided also, that the owners 



of property on the above mentioned part of 
the route of the railroad shall agree that the 
company may use any moving power thereon 
which they shall deem proper." And on the 
26th of December, the following resolution 
was passed: "Whereas, it is desirable that 
the bridge across the Passaic river be defi- 
nitely located, and whereas further delay, in 
order that all difficulties may be removed, is 
not deemed expedient, therefore, resolved, 
that the bridge across the Passaic river be, 
and the same is, hereby definitely located, 
immediately north of the dock lately owned 
by Moses Dodd." These resolutions of the 
board, for the purpose of proposing an accom- 
modation of conflicting Interests and putting 
an end to the controversy, seem to have 
brought the dispute to a close, and received 
general acquiescence. But these documents 
exhibit no contract, binding the corporation 
never to change the location of the road and 
bridge under any change of circumstances. 
They accordingly retained the Commercial 
Dock property, which was originally purchas- 
ed for the purpose of a bridge. This proposi- 
tion and resolution of the board was for the 
sake of peace. Those without had conflicting 
interests— they were bound to no conditions, 
they gave no consideration, except "ceasing to 
quarrel when they got tired." Even the par- 
ties who had brought suits to frighten the di- 
rectors where not bound to withdraw them. 
The directors exercised their own discretion 
under the circumstances. But time, which 
changes all things, has produced a great 
change in the circumstances,— Newark has 
become a great city. Locomotives moving at 
a velocity of forty miles an hour, which were 
then considered but the dream of the pro- 
jectors, are now established facts. Curves 
have given way to straight lines, and the no- 
tion that railroad cars darting through the 
most frequented streets of a city are neither 
a convenience nor a benefit, has become obso- 
lete. The conflicting interests which inexpe- 
rience and ignorance had originally produced, 
need no longer to be propitiated for the sake 
of peace. The people of Newark no longer 
object to having the bridge located where it 
was originally Intended to place it, and the 
people of New Jersey, by their legislature, 
have determined that It would be beneficial to 
the public to have the old bridge, with Its 
narrow and troublesome draws, taken away, 
a new one erected below with larger and bet- 
ter draws, and that the railroad should pass 
through the city by the shortest route— by a 
sti-aight line, and not with short curves. The 
complainants have shown no contract made 
by themselves with the railroad company, 
nor have they shown any covenant running 
with the land on which they as assignees ai*e 
entitled to a remedy at law, or relief In eq- 
uity- 
Having thus disposed of the three great 
points so ably discussed by the learned coun- 
sel, the minor issues of fact or law have be- 
come Immaterial, and need no further notice. 
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Let a decree be entered in eacli of these 
cases dismissing tlie bill, with costs. 

[These cases were taken on appeal to the sti- 
preme court, where, the court being equally di- 
vided, the judjrment of the circuit coui-t was in 
consequence affirmed. See 24 How. f65 U. S ) 
Append. 1.] 

Case INTo. 9,6S1. 

MILTENBERGBR et al. t. PHILLIPS. 

12 Woods, 115.] 1 

Circuit Court, D. Louisiana. Nov. Term, 1875. 

Baskrdptct — Assignees — Suit to Recover 
Counsel Fees Paid— Limitation. 

A suit brought by the assignees in bankruptcy 
of a bank, to recover money paid as counsel fees 
by persons acting without authority, as commis- 
sioners for the liquidation of the bank under the 
state law, is barred unless brought within two 
years from the time the cause of action therefor 
accrued in favor of the assignees. 

rOited in Walker v. Towner. Case No. 17,089.] 

[This was a suit by Miltenberger and Nor- 
ton against Edward Phillips.] 

Heard upon peremptoiy exception to the 
plaintiflE's petition. 

Thomas Hunton, for plaintiffs. 
Edward Phillips, in pro. per. 

WOODS, Circuit Judge. The petition was 
filed on the 2d of April, 1S75, and alleges 
that on the 2d of June, 1871, the plaintiffs 
were appointed assignees in bankruptcy of 
the Bank of Louisiana, and were thereby 
entitled to possess and administer all the 
assets which were of the bank on the date 
of the filing of the petition in bankruptcy, 
which was on the 20th of May, 1869. The 
petition further alleges that on and before 
the 20th of April, 1870, the defendant re- 
ceived, as counsel fees, various sums of 
money, amounting in the aggi-egate to a 
large sum, which were assets of the bank, 
and were paid to him by certain persons 
pretending to act as commissioners of the 
bank, under authority of a court of the state 
of Louisiana, but in fact without any au- 
thority whatever. The purpose of the suit 
is to recover back the sums so paid to Phil- 
lips, as having been illegally paid. The de- 
fendant Phillips excepts peremptorily to the 
petition, among other grounds, because the 
action is barred by the two years limita- 
tion provided in section 5057. Revised Code, 
which declares that "no suit, either at law 
or in equity, shall be maintainable in any 
court between an assignee in bankruptcy 
and a person claiming an adverse interest 
touching any property or rights of property 
transferable to, or vested in such assignee, 
unless brought within two years from the 
time when the cause of action accrued for 
or against such assignee." The money sued 
for was received by the defendant before 
the assignees were appointed, and more 



1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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than two years ti-anspired between this ap- 
pointment and the bringing of this action. 
Therefore, if the section just quoted applies 
to eases like this, the action is barred. In 
my judgment it does apply, not only in 
terms but in spirit. In a recent case de- 
cided by the supreme court of the United 
States, Bailey v. Glover, 21 T^-'all. [88 U. S.] 
3-1:2, it was held that the section under con- 
sideration was "a statute of limitation. It 
is precisely like other statutes of limitation, 
and applies to all judicial contests between 
the assignees and other persons touching the 
property or rights of property transferable 
to or vested in the assignee where the inter- 
ests are adverse, and have so existed for 
more than two years from the time when 
the cause of action accrued for or against 
the assignee." This authority, it seems to 
me, is decisive of this case. See, also, Nor- 
ton V. De la Yillebeauve [Case No. 10,350]. 
This action is barred, and cannot be main- 
tained, and the exception setting up the bar 
is sustained. It is unnecessary to notice the 
other grounds of exception. 
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MILTON V. \^aLGUS. 

liP^'^lr ^\ McCormick v. Hnmphrev, 27 Tnd. 
144. Nowhere reported; opinion not now ac- 
cessible.] 
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In re MILWAIN. 

[12 N. B. R. 358; 1 N. Y. Wkly. Dig. 76.] i 

District Court, D. Oregon. 1875. 

BASKuuPTcr — Creditors not on Scdeddle — 
Election op Assignee— Postponement. 
At the first meeting of creditors in the case 
of voluntary bankrupt, proofs of certain claims 
against the estate were presented, but the names 
of the alleged creditors did not appear on the 
bankrupt's schedule. EeM, that the circum- 
stance was sufficient to raise a doubt as to the 
validity of such claims within the meaning of 
section 5083 of the Revised Statutes, and or- 
dered that the proofs be postponed until after 
the election of an assignee. 

In bankruptcy. 

M, W. Pecheimer, for the motion, 
Joseph Simon, contra. 

DEADY, District Judge. On June 19, 
1875, Elijah Mllwain was adjudged a bank- 
rupt in this court, upon his own petition. At 
the first meeting of creditors, on July 6, the 
creditors Hotaling & Co., and Goldsmith and 
Loewenberg, moved to postpone the proofs of 
the claims of Greene, Carleton and Keith, 
whereupon the question, "Shall this motion 
be allowed?" was certified by the register to 
the judge for decision. As appears from the 
statement of the register, the grounds of the 

1 [Reprinted from 12 N. B. R. 358, by per- 
mission. 1 N. Y. Wkly. Dig, 76, contains only 
a partial report] 
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motion are that the names of tbese alleged 
ereditors do not appear on the bantrupfs 
schedule, and their alleged claims appear to 
he hased upon running accounts, the items 
of which ax'e not stated. Section 5085 of the 
Eevised Statutes provides: that "when a claim 
is presented for proof before the election 
of the assignee, and the judge or register en- 
tertains doubts of its validity or of the 
right of the creditor to prove it, and is of opin- 
ion that such validity or right ought to- be 
investigated by the assignee, he may post- 
pone the proof of the claim until the assignee 
is chosen." 

The claim of Keith is for merchandise sold 
and delivered at different times specified, be- 
tween May 6, 1871, and June 15, 1875, amount- 
ing to nine hundred and ninety-seven dollars 
and twenty-four cents, upon which the credits 
amount to nine hundred and twenty-eight dol- 
lars and fifty-two cents, leaving a balance in 
favor of Keith of sixty-eight dollars and sev- 
enty-two cents. Carleton's claim is for mer- 
chandise sold and delivered between April 27 
and September 20, 1874, amounting to two hun- 
ted and twenty-eight dollars, with a credit 
of one hundred and sixty-four dollars and 
fifty-six cents, leaving a balance of sixty- 
three dollars and forty-two cents. Greene's 
claim is stated to be for merchandise and 
money loaned between November 1, 1872, and 
June 15, 1875, amounting to one tlwusand 
one hundred and ninety-eight dollars and fifty- 
eight cents, with a credit of two hundred and 
fifty-three dollars and seven cents, leaving a 
balance of nine hundred and forty-five dol- 
lars and fifty-one cents. 

Under these circumstances I think there is 
good reason to doubt the validity of these 
claims. Section 5015 of the Revised Statutes 
requires the bankrupt to annex to his petition 
a schedule of his debts, containing the names 
of all his creditors and the nature of their de- 
mands, which schedule must be verified by 
his oath. The schedule in this case is silent 
as to these alleged creditors or their claims. 
In effect the banki-upt has thereby declared 
that he owes them nothing. It was his in- 
terest to speak the truth in the premises, for 
otherwise he might be denied his discharge, 
besides being liable criminally. True, he may 
have omitted these names from the schedule 
by mistake, and that may hereafter be shown. 
But there is no presumption that the schedule 
is incorrect in this particular, but the con- 
trary. 

In opposition to the oath of the bankrupt is 
the oath of each of these alleged creditors to 
their claims. They swear that their debts are 
valid and subsisting demands against the es- 
tate of the bankrupt So far it is oath against 
oath, and that itself is sufficient to raise the 
doubt contemplated by the statute. But these 
creditors are interested witnesses. Their in- 
terest is to establish their claims. But the 
interest of the bankrupt in the matter, so far 
as he has any, is on the side of the truth. 
The affidavit of the bankrupt, and any one of 



these creditors, is of equal weight as evidence, 
except so far as the circumstances under 
which they testify tend to affect theu: credi- 
bility. As has been said, the affidavit of Mil- 
wain is that of a disinterested party, at least, 
while those in support of these claims are 
made by interested parties. 

Again, it is a material circumstance to be 
considered in this connection, that these 
claims are based upon open accounts, running 
through some years, which are not stated in 
items. Keith's claim, it is true, is stated in 
particulars, so far as the date of each article 
is concerned, but the nature of the article it- 
self is not mentioned or specified otherwise 
than as "merchandise." But that is no spe- 
cification of the article sold. For all the in- 
formation conveyed by that word, the artide 
might as well have been styled "sundries." 
But in the other two claims, iliere is neither a 
specification of the nature of the articles sold 
nor the dates of their delivery. 

Notwithstanding these objections, these 
claims may be valid and entitled to be proved. 
But the circumstances being sufficient to raise 
a reasonable doubt as to their validity, the 
proofs may be postponed until an assignee 
has had an opportunity to examine them. 
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MILWAUD V. McSAUIi 

[8 Betts. D. C. MS. 71-3 

District Court, S. D. New York. Nov. 24, 1846. 

Courts — ^Fedekal JuBisnicTiox — U^'ITED States 
Consul at Fokeigs Port. 

[A federal district court has no jurisdiction 
under Const. U. S. art 2, § 2, or Act Sept. 24, 
1769, § 9 (1 Stat 76), or otherwise, merely be- 
cause one party is a United States consul at a 
foreign port.] 

[This was an action on the case by Joseph 
M. Milward against Enos McSaul, Jr., for 
false imprisonment. Heard on demurrer to 
the declaration.] 

W. C. Barrett, for plaintiff. 
P. R. Sherman, for defendant. 

PER CURIAM. This action is prosecuted * 
against the defendant for a false imprison- 
ment and other injuries committed by him, 
at Laguina, he then bang consul of the 
United States at that port The special 
causes of demurrer assigned are that the 
declaration sets forth no cause showing that 
the defendant had jurisdiction as consul of 
the subject matter which is made the grava- 
men of the action and that accordingly case 
cannot be maintained, whatever wrong the 
plaintiff may have sustained by means of 
his arrest and imprisonment The points 
discussed in the written argument have re- 
lation to the form of action brought, and the 
necessity of averring facts showingthe sub- 
ject matter within the jurisdiction of the 
defendant. But there is a paramount dif- 
ficulty in the case, which is raised by the 
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general demurrer and must be disposed of 
by the court, although it has not been dis- 
cussed by the counsel. This is a common 
law action brought in the district court upon 
the assumption that Const. U. S. art. 2, § 2, 
declaring that the judicial powers of the 
United States, shall extend to "all cases af- 
fecting ambassadors, other public ministers 
and consuls," and section 9 of the judiciary 
act of September 24, 1789, enacting that the 
United States district courts shall have ju- 
risdiction, exclusively of the courts of the 
several states, of all suits against consuls, 
&e., &c., apply as well to persons holding 
the appointment of consuls under the au- 
thority of the United States as to consuls 
of foreign governments, resident within the 
United States. Most manifestly this is not 
so. A consul has no official character in his 
own country. He is no more than a private 
citizen in view of the laws of his own gov- 
ernment, and is clothed with a privilege 
only in respect to the foreign nations where 
he represents his government and exercises 
his consular functions. This must be clear- 
ly so on the principles which originate and 
guaranty his privilege. 1 Kent, Comm. 41- 
45; 3 Story, Const Law, 1652-1655. It re- 
sults necessarily from the fact that he ac- 
quires no official character within the juris- 
diction of our laws. That character is com- 
municated to him on his recognition by the 
foreign government to which he is delegated 
and continues only with the exercise of his 
functions there. 

"Without considering the point raised as 
to the frame of the pleadings, or other 
special questions presented by the arguments. 
I am bound to declare that this court has 
no jurisdiction in a personal action at com- 
mon law, sued against a consul of the Unit- 
ed States. Judgment must be rendered, ac- 
cordingly, for the defendant on the demur- 
rer. 



Case ETo. 9,625. 

The MILWAUKEE. 

[2 Biss. 509; 1 4 Am. Law T. Rep. U. S. Ots. 
147.] 

District Court, E. D. Wisconsin. April, 1871. 

CoUjIsiox — SpEfiD — Fos "Whistle. 

1. Seven or eight miles an hour is not a proper 
rate of speed for a steamboat having barges in 
tow, at a dangerous point on the Mississippi 
river. 

2. Steamboats on the Mississippi river are in 
fault for neglecting the rule for the government 
of pilots, which requires steamboats running in 
a fog to sound the steam whistle at intervals 
not exceeding two minutes. 

This was a libel by the Security Insurance 
Company, insurer, against the steamboats 
Milwaukee and Imperial, to recover the 
value of 5,521 bushels of wheat, shipped at 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by pj^rmission.] 



St. Paul, Minn., by John Robson on barges 
in tow of the steamer Imperial, and lost by 
collision with the steamer Milwaukee. The 
wheat was to be delivered in good order at 
the port of Dunleith, in the state of Illinois, 
"unavoidable dangers of the river and fire 
only excepted." 

Emmons & Van Dyke, for libellants. 
John "W. & A. L. Gary, for respondents. 

MILLER, District Judge. The Imperial, 
with her barges, was compelled to make a 
landing at Brownsville, about twelve miles 
below La Crosse, and remain there over 
night, on account of a fog. On the morning 
of the 13th of September they left that port 
and proceeded down the river for about two 
miles, to Coon slough, where the Minnesota 
shore makes a sharp projecting point, caus- 
ing the river to cross to the "Wisconsin shore. 
By reason of this bend the channel beyond 
the point cannot be seen until the point is 
passed. The pilot discovered a fog hang- 
ing over the point in the slough. 

The steamboat Milwaukee was on a trip 
from Dubuque up to St. Paul. On the 13th 
of September, early in the morning, the 
weather being thick and foggy, the steam- 
boat laid up near the elbow of Coon slough. 
About eight o'clock in the morning, the fog 
having cleared away somewhat, she proceed- 
ed on her voyage. For some distance there 
was some fog, then the river became com- 
pax-atively clear of fog, and the pilot could 
see from half to three-quarters of a mile 
ahead, except when intercepted by an oc- 
casional bank of fog. And as the steamboat 
Milwaukee approached the bend in the river 
she discovered a bank of fog resting over 
the river, about 150 or 200 yards ahead; and 
at about the same time she discovered the 
steamboat Imperial with three barges in tow, 
emerging from the bank of fog, on her course 
down the river. The steamboat Milwaukee 
struck the starboard side of the starboard 
barge, the Robert C. Rodgers, causing the 
cargo of wheat to be lost in about eight feet 
of water. 

The libel and answer both aver that their 
respective boats were running slowly and 
cautiously, on account of a fog hanging over 
the river. The fog was partially lifted 
where the sun reached it, but in the shade it 
still hung over the river. The evidence is, 
that both boats were running about seven or 
eight miles an hour, which I consider much 
too high a rate of speed in that state of the 
weather, and particularly at that difficult 
point of navigation. 

Rule seven, for the regulation of pilots on 
rivers, requires the pilot of a steamer run- 
ning in a fog, or thick weather, to sound his 
steam whistle at intervals not exceeding two 
minutes. It is apparent from the evidence 
that the Imperial had not sounded her whis- 
tle within several minutes before the col- 
lision. And it is certain that for some time 
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before seeing the fog bank, the Milwaukee 
did not sound her whistle. If the required 
signals had been given, it is highly probable 
that the boats would have avoided the col- 
lision. Stopping their respective engines 
while running into each other was too late. 
I consider that both steamboats are in fault, 
for running at too high a rate of speed while 
the river was not clear of fog, and for not 
blowing their steam whistles every two min- 
utes, as required by the rules. 

Reference is made to a commissioner to 
ascertain the amounts to be decreed. 



Case Wo. 9,6S6. 

The MILWAUKEE. 

[Brown, Adm. 313.] i 

District Court, B. D. Michigan. Jane, 1871. 

CoLLisioir — Steamers Meeting End On — Rule 
OF Supervising Inspectors — Speed. 

1. It is not enough that steamers navigating a 
narrow channel are in charge of ofiBcers whose 
general competency is unquestioned; they should 
have a pilot on board acquainted with the par- 
ticular channel, and the want of such pilot is 
prima facie a fault. 

2. The absence of a lookout is not material, if 
the officer of the deck is in full possession of all 
the information a lookout could give him in time 
to avoid a collision. 

[Cited in The Kallisto, Case No. 7j600. Ap- 
proved in The George Murray, 22 Fed. 122.] 

3. Rule 1 of the supervising inspectors (1865) 
cannot be construed to authorize one steamer to 
dictate to another a departure from the rule pre- 
scribed by article 13. The rule, however, may 
be sustained as an authority for an ascending 
vessel to propose to a descending vessel to depart 
from the requirements of the article, and for the 
descending vessel to accept such proposition, and 
to make such a departure, when thus mutually 
agreed upon, binding and valid. 

[Cited in TT. S. v. Miller, 26 Fed. 97.] 

4. It is incumbent upon the vessel claiming the 
protection of the rule and a departure from the 
statutory requirement to show: (1) That a prop- 
osition to depart from the statute was made by 
her by means of the signals prescribed by rule 1, 
and in due season for the other vessel to re- 
ceive the proposition and act upon it with safety. 
(2) That the other vessel heard and understood 
the proposition thus made. ^ (3) That the other 
vessel accepted the proposition. 

[Approved in The Mary Shaw. 6 Fed. 923. 
Cited in The Garden City, 19 Fed. 533; The 
Frostburg, 25 Fed. 452. Approved in The 
Clarion, 27 Fed. 130. Cited in The John 
King, 1 0. G. A. 319, 49 Fed. 472.] 

5. There is no general obligation upon vessels 
navigating rivers to keep to the right of the 
centre of the channel, and no such custom proven 
to exist upon St. Clair flats. 

6. The testimony of the officers and crew of 
eadi vessel, as to the number of whistles blown 
upon their own vessel, is to he believed in prefer- 
ence to that of an equal number of witnesses 
upon the other vessel. 

[Cited in The Cherokee, 15 Fed. .121.] 

7. Risk of collision begins the monient the two 
vessels have approached so near that a collision 
might be brought about by any departure from 
the rules of navigation, and continues up to the 
moment when they have so far progressed that 

1 [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 



no such result could ensue. Under such circum- 
stances, vessels should adopt such a rate of 
speed as to be at all times under ready and com- 
plete control until the risk is passed. 
[Cited in The Grand Republic, 16 Fed. 429.] 

8. A steamer descending a channel 850 feet 
wide at 14% miles an hour, and another ascend- 
ing at 8^ miles, both condemned for too great 
speed under the cu-cumstances. 

9. Whether the relative duty of the steam- 
ships to slacken speed under article 16 (when 
they are approaching each other so as to involve 
risk of collision), attaches the same moment the 
duty to port attaches under article 13 (when 
they are meeting end on, or nearly end on, so as 
to involve risk of collision), considered and dis- 
cussed. 

[Cited in The Free State, Case No. 5,090; The 
Manitoba. Id. 9,029.] 

The collision occurred at about 6 o'clock 
in the evening, on the 23d day of November, 
1866, in the St. Clair river, just above the 
flats, and in what is known as the South- 
east Reach of the South Pass of that 
river. The Lac la Belle was a steam pro- 
peller, and of large size, being about 1,200 
tons burden, and was engaged in the Lake 
Superior trade; and at the time of the col- 
lision was bound down on a voyage from 
Lake Superior ports to Cleveland, in the 
state of Ohio. The Milwaukee was a side- 
wheel steamboat, of great strength and pow- 
er, and was engaged in carrying freight and 
passengers across Lake Michigan, between 
the ports of Grand Haven, in the state of 
Michigan, and Milwaukee, in the state of 
Wisconsin. She had been to Detroit for re- 
pairs, and at the time of the collision was 
bound up on her return to Milwaukee. The 
Milwaukee hit the Lac la Belle on her port 
side, just abaft ,the fore-chains, at an angle 
of about 45 degrees from the stern, cutting 
her veiy nearly in two, and sinking her in 
about two minutes. The weather was fine, 
and it was a good night to see. This South 
Pass of the St Clair river, above mentioned, 
is a crooked channel, although between the 
two bends constituting the "Reach" spoken 
of, and in which the collision occurred, the 
channel is nearly straight. The width of 
the channel, for some distance above and be- 
low the place of collision, varies from 450 
feet above to 1,000 feet below, and within 
those limits there is always an ample depth of 
water for the largest vessels navigating the 
lakes. At the place of collision the naviga- 
ble channel is about 850 feet wide, and the 
collision occurred within not to exceed 75 
feet of the extreme northerly or American 
bank. The course of the river, from a con- 
siderable distance above the place of col- 
lision, is at first south southwest, and when 
it reaches a point a little over half a mile 
above the place of collision, it makes a sud- 
den bend to the westward, which latter course 
it keeps until, at a point about half a mile 
below the place of collision, when it makes 
a sudden bend to about northwest. These 
two bends are from a mile to a mile and a 
quarter apart, and between them the chan- 
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nel is nearly straight, with a slight indenta- 
tion or curve, however, in the north hank 
to the northward, at just about the point 
where the collision occurred. Approaching 
vessels in the day time, and their lights in 
a good night to see, are in plain sight of 
each other across the low and marshy lands 
and shoal water within these hends, and 
for a considerahle distance both above and 
below the bends. The proofs showed that 
both vessels were keeping nearer the Ameri- 
can channel bank (which was the port hand 
bank to the Milwaukee and the starboard 
hand bank to the Lac la Belle), than to the 
Canadian bank; that the ISIilwaukee turned 
the lower bend a little before the Lac la 
Belle turned the upper bend, but so nearly 
at the same time as to be practically simul- 
taneous; that the lights of each vessel were 
first made from the other before either had 
turned the respective bends in the river, 
and, of course, the lights of the Lac la Belle 
then made from the ililwaukee were the 
green or starboard light and the white light, 
and the lights of the Milwaukee then made 
from the Lac la Belle were the red or port 
light and the white light; that when each 
so made the other's lights, they must have 
been about two miles apart, and when each 
turned the respective bends in the river, 
which, as we have seen, was nearly simul- 
taneous, they were from a mile to a mile 
and a quarter apart, and were approaching 
each other at nearly or quite full speed — 
that of the Lac la Belle being about 14% 
miles an hour, with the current (which at 
this point is 2^2 miles an hour) added, 
and that of the Milwaukee being about SV2 
miles an hour, with the current deducted, 
making the aggregate speed with which the 
two were approaching each other by the 
land about 23 miles an hour, or one mile in 
2 minutes and 36 seconds; that these rates 
of speed were fully maintained by each un- 
til collision was inevitable, when the Mil- 
waukee's engine was stopped and reversed, 
but not in time to produce any perceptible 
effect upon her speed before the collision 
occun-ed. 

How the two vessels approached each oth- 
er, what signals were given by each, and 
some other facts involved in the case, are 
stated in the opinion of the court. 

The faults specifically charged in the libel 
against the Milwaukee were: 1. That she had 
no suflicient and competent oflicers and crew 
acquainted with the channel and navigation 
of the St. Clair river, and at their appropriate 
and proper places. 2. That they did not an- 
swer the signals of Lac la BeUe and keep to 
the right hand side of the river, as both the 
law and good seamanship require; but, on the 
contrary, turned to the left, and attempted to 
pass to the left and to the west-o'ard of the 
said Lac la Belle, contraiy to law and good 
seamanship. 3. Other faults, etc., unlinown to 
libellants, but known to the ofl&cers and crew 
of the Milwaukee, which, when discovered, 



It was prayed might be inserted in the libel. 

The faults specifically charged in the cross- 
libel against the Lac la Belle "were, in the 
words of the libel: 1. "That said propeller 
was coming at full speed and showing her 
green and white lights, and as if to pass on 
the starboard hand side of the said steam- 
boat. That while so running, and when the 
said propeller had approached quite dose, sud- 
denly she appeared to be swinging to star- 
board, as if under an order to port, and ap- 
peared to be attempting to pass across the 
bow, and on the port hand side of said steam- 
boat, but on attempting to do so, she was 
made to run against and collide with the said 
steamboat Milwaukee." 2. "That although 
the master of the said steamboat had given 
his proper signals indicating which side he 
would pass, and had received an answer to 
said signal, and when the said propeller had 
commenced swinging to starboard, as afore- 
said, and across the bows of the steamboat, 
the said master immediately stopped and 
backed his said steamboat, but so short was 
the distance between the said propeller and 
said steamboat, and so great was the speed of 
said propeller, that the said propeller came on 
and collided with the said steamboat as afore- 
said." 

The libellants against the Milwaukee laid 
their damages at the sum of $167,000, and the 
libellants against the Lac la Belle at the sum 
of $6,000. 

John S. Newberry, George B. Hibbard, and 
Willey & Gary, for the Lac la Belle. 

Alfi-ed Russell and G. V. N. Lothrop, for the 
Milwaukee. 

LONGYEAR, District Judge. The first 
charge of fault against the Milwaukee is, 
substantially, not that her officers and crew 
were genei-ally incompetent, but that they 
were unacquainted with the channel and 
navigation of the particular waters in which 
the collision occurred, and that they were 
not at their proper places. As an independ- 
ent or abstract proposition, I think it is 
clearly proven that the officers and crew of 
the Milwaukee had but very little experi- 
mental knowledge of that channel. And I 
think the proofs upon this point are such as 
to justify the court in holding that their 
knowledge in this respect was inadequate to 
the navigation of the difficult passes of the 
St. Clair river, especially in the night, and 
that such want of knowledge was sufficient, 
prima facie, to constitute a fault. Here was 
a lai'ge steamboat of great strength and pow- 
er, to be navigated in the night time through 
a channel full of tortuous and narrow pas- 
sages, difficxilt of navigation even in the dny 
time, and requiring the highest degree of ex- 
perimental as well as theoretical knowledge 
of those passages for safe navigation 
through them. When we add to this the fact 
that these difficult passages lie right in, and 
in fact constitute a part of the gi'eat high- 
way of the entire commerce of the great 
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Xoiiiiwestern Lakes, and are consequently 
literally filled with vessels passing and re- 
passing, both night and day, Captain Trow- 
el's attempt to tsike his vessel through, with- 
out an experienced pilot, however competent 
he may he to navigate the open waters, cer- 
tainly seems like the very height of pre- 
sumption, and was an act deserving a stern 
rebuke, if nothing more. 

But the question, after all, is, was this 
want of knowledge on the part of the offi- 
cers and crew of the Milwaukee the cause 
of, or did it contribute to the collision? The 
theory advanced on the part of the libellants 
against the Milwaukee is, that when the 
lights of the Lac la Belle were first made 
from the Milwaukee, Captain Trowel's want 
of knowledge of the bends in the river be- 
tween the two vessels, the lights made being 
the green and white, led him to the con- 
clusion that the Lac la Belle was crossing 
the Milwaukee's course, instead of meeting 
her, and that she would naturally pass to his 
starboard; and it was assumed that it was 
this misapprehension that resulted in the col- 
lision. The assumed fact upon which this 
theory is based is, that Captain Trowel did 
not know of the existence of the bends in the 
channel. If this fact were sustained by the 
proofs, or if it were left without direct 
proofs, io be inferred from Captain Trowel's 
general want of acquaintance with the chan- 
nel, the theory might have some plausibility. 
But, unfortunately for the theory advanced, 
what proof there is as to that fact is decid- 
edly the other way. In the first ^laee. Cap- 
tain Trowel swears substantially that he was 
aware of those bends, and in the next place 
he must of course have been made aware of 
the existence of them when the two vessels 
had turned them, which was in time, with 
correct management, to have avoided a col- 
lision; and finally, the signal given on board 
the Milwaukee, whether it was a single or a 
double blast of the whistle, was a signal 
given only when meeting, showing clearly 
that Captain Ti-owel understood at that time 
that they were meeting and not crossing. I 
think, therefore, that the theory advanced is 
rebutted by the facts proven. I shall have 
occasion, however, to allude to this subject 
again in connection with another branch of 
the case. The only charge made under the 
other division of the first charge of fault is 
that the Milwaukee had no lookout. It clear- 
ly appears, however, that the captain who 
was in charge of the navigation of the Mil- 
waukee saw the Lac la Belle's lights and 
was in full possession of all the information 
that a lookout could have given him, in am- 
ple time to have avoided a collision. It is, 
therefore, immaterial to inquire into the fact 
whether there was a lookout or not. The 
second charge of fault against the Milwaukee 
is, substantially, that she did not keep to the 
right, but turned to the left, and that this 
was contrary to law and good seamanship. 
The .specific regulations, statutory and oth- 
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erwise, involved in this charge of fault, are 
articles 13, 14 and IS of the act of April 29, 
186i (13 Stat. 60, 61), which were then in 
force, and rule 1 of the rules adopted by the 
board of supervising inspectors, October 17th, 
1863, also then in force, which articles and 
rule are as follows: "Art. 13. If two ships 
under steam are meeting end on, or nearly 
end on, so as to involve risk of collision, the 
helms of both shall be put to port, so that 
each may pass on the port side of the other. 
Art 14. If two ships under steam are cross- 
ing so as to involve risk of collision, the 
ship which has the other on her own star- 
board side shall keep out of the way of the 
other." "Art, 18. Where, by the above rules, 
one of two ships is to keep out of the way, 
the other shall keep her course," etc. "Rule 
1. When steamers are approaching .each oth- 
er, the signal for passing shall be one sound 
of the steam whistle to keep to the right, 
and two sounds of the steam whistle to keep 
to the left. These signals to be made first 
by the ascending steamer. If the dangers 
of navigation, darkness of the night, narrow- 
ness of the channel, or any other cause, ren- 
der it necessary for the descending boat to 
take the other side, she can do so by making 
the necessary signals, and the ascending 
boat must govern herself accordingly. These 
signals to be observed by all steamers, either 
day or night" The manoeuvring of the ves- 
sels which resulted in the collision com- 
menced when each tm-ned the respective 
bends in the river. This manoeuvring on tlie 
part of the Milwaukee, was a starboarding, 
and running in toward the American chan- 
nel bank, and on the part of the Lac la Belle," 
a porting, and running in towards the same 
bank; so that, as has been before stated, 
the collision occurred within 75 feet of that 
bank, and that, too, in a channel which at 
that point was at least 850 feet wide, and at 
that time unobstructed. It seems incredible 
that vessels commanded by competent and in- 
telligent officers should have thus collided in 
such a channel, and upon such a night. 
Surely, a grave responsibility rests some- 
where, and I think we shall find it resulted 
in large part from a misapprehension, or at 
least a misapplication of the aiticles and 
rules above quoted. 

It is- contended on behalf of the Milwau- 
kee that she gave the signals, viz.: two sounds 
of her steam whistle, prescribed by rulje 1, 
for passing to the left, and that she was 
therefore right in passing to the left as she 
did. It is also contended that the Lac la 
Belle responded by two sounds of her steam 
whistle, and that, therefore, for a still strong- 
er reason, the Milwaukee was entitled to do 
as she did. 

On behalf of the Lac la Belle it is contended 
that rule 1 is in conffict with the articles of 
the statute above quoted, as applied to the 
facts of this case, and, therefore, affords no 
protection to the Milwaukee for starboarding 
and attempting to pass to the left as she did. 
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The fact that the Lac la Belle responded as 
alleged is also disputed and the conti-aiy is 
contended. So far as the rule was in con- 
flict with the act, it was undoubtedly of no 
effect; and it was so in conflict so far as it 
might be construed to authorize one vessel, 
whether ascending or descending, to dictate 
to the other a departure from any rule pre- 
scribed by the act. The rule may, however, 
be sustained (and I think this is the only effect 
that can be given to it), as an authority for 
an ascending vessel to propose to a descending 
vessel to depart from the requirements of the 
act, and for the descending vessel to accept 
such proposition, and to make such a depart- 
ure when thus mutually agreed upon bind- 
ing and valid. In such case, and no other, 
the rule was a protection to a steam vessel 
<ieparting from a statutory requirement. 

In this view of the subject the burden Is 
upon the vessel claiming the protection of the 
i-ule and against any departure from the stat- 
utory requirement, to prove all the follow- 
ing facts: 1. That a proposition to depart 
from the statute was made by her by means 
of the signals prescribed by rule 1, and in due 
season for the other vessel to receive the prop- 
osition and act upon it with safety. 2. That 
the other vessel heard and understood the 
proposition thus made. 3. That the other ves- 
sel accepted the proposition. 

And these facts must be made out by clear 
and satisfactory proofs. They must not be 
left to inference. The statute in question is 
one of vital importance for the protection of 
life and property upon the waters, and it will 
not do to hold a party blameless for a depart- 
ure from its plain provisions, upon a plea of 
an agreement or license to do so, except 
where such agreement or license is admitted, 
or is made out beyond all reasonable doubt 
by clear and satisfactory proof. Where the 
agi-eement is denied, and the evidence is con- 
flicting and contradictory, and does not clearly 
preponderate in favor of such agreement, the 
statute must govern, and the responsibility of 
parties must be determined accordingly. In 
this case it is all the same whether the vessels 
were approaching each other end on, or nearly 
end on, and sowithinarticlelS, or crossing, and 
so within article 14; for, in either case, the Mil- 
waukee departed from the statutory require- 
ments, to justify which she must prove an 
agi-eement authoi-izing her to do so. If they 
were meeting end on, or nearly end on, it was 
the statutory duty of both, under article 13, to 
port, which the Milwaukee did not do, but on 
the contrary, starboarded. If they were cross- 
ing, they were doing so on such courses that the 
Lac la Belle had the Milwaukee on her (the 
Lac la Belle's) starboard side, and under arti- 
cle 14 it was the statutory duty of the Lac la 
Belle to keep out of the way of the Milwau- 
kee (which she had the right to do by tak- 
ing either side of the latter), and under article 
18 it was the statutory duty of the Milwaukee 
to keep her course, which she did not do, but 
starboarded. 



I find, however, from the proofs that, as 
matter of fact, the two vessels were meeting 
end on, or nearly end on, within the meaning 
of article 13, That they were so meeting, 
and in such a manner as to involve risk of col- 
lision, is evident from the following consid- 
erations: 

1. From the nearness of their respective 
courses to the American channel bank. Each 
vessel was keeping the American channel 
bank comparatively close aboard, and was 
running by it instead of by the compass. 
When the Milwaukee turned the lower bend, 
she was, by the estimates of those on watch 
on her at the time, about 200 feet from the 
shore, and circumstances seem to warrant 
that the estimate is very nearly correct. 
When the Lac la Belle turned the upper 
bend, she was, in the opinion of those on 
watch on board of her at the time, not be- 
yond the center of the channel, but in fact 
between that and the American channel 
bank, and the circumstances seem to warrant 
that this estimate is also very nearly correct. 
As we have seen, the channel at this point 
was not to exceed 450 feet wide. At all events, 
it was not to exceed 500 feet so that, allow- 
ing the widest latitude, the Lac la Belle was 
not to exceed 250 feet from the American 
channel bank at this point Between these 
two points (and as we have before seen, the 
two vessels were at these points at practical- 
ly the same moment of time), the general 
courses of the two would be on straight lines, 
which lines, from the above data, could not 
be more than 50 feet apart, and might be, 
and probably were, less than that. The two 
vessels were then from a mile to a mile and 
a quarter distant from each other. By ac- 
tual measurement it will be found that at 
this stage they could have varied but a veiy 
small fraction, not to exceed one-tenth of a 
point from dead abead of each other. Even 
if we place the Lac la Belle within 100 feet 
of the extreme opposite bank, they would 
not vary more than one-third of a point from 
dead ahead. This is certainly as nearly end 
on as vessels usually approach each other. 
At all events, it is far within the definition 
which has been given by the courts of what 
is "end on or nearly end on," within the 
meaning of aiticle 13. It can make no dif- 
ference, in this connection, that the lights of 
the Lac la Belle, first seen from the Milwau- 
kee, wei-e the green and white lights only 
This would nece^arily be the case until the 
Lac la Belle had turned the upper bend. In 
determining how vessels are approaching 
each other in narrow, tortuous channels like 
the one here in question, their general course 
in the channel must alone be considered, and 
not the course they may be on by the com- 
pass at any particular time while pursuing 
the windings and turnings of the channel. 
It is too late, however, to claim that Trowel 
was misled, by any such appearance of the 
lights of the Lac la Belle, into the supposi- 
tion that she was crossing the course 'of the 
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Milwaukee, because the signal he gave and >: 
the manoeuvres he made are both inconsist» \ 
ent -with such supposition. If the Lac la 
Belle had been crossing the course of the 
Milwaukee, and Capt. Trowel had so under- 
stood, then any signal to turn to the right 
or to the left would have been uncalled for 
and unnecessary, and, of course, would not 
have been given; he would have simply 
kept his course as required by ai-ticle 18. 

It is proper, perhaps, to remark here that 
I do not subscribe to the doctrine advanced 
on behalf of the libellants against the aiil- 
waukee, that vessels navigating rivers must, 
in all cases, when meeting, keep to the right 
of the center of the navigable channel. I 
know of no such law in this country, and 
there is no such custom in the navigation, of 
the channel in question. Vessels navigating 
rivers in this coimtry, like vehicles in a high- 
way, may use any part of the channel they 
may see fit, observing, however, in all cases 
when meeting or passing other vessels, the 
ordinary rules of navigation. 

2. That the two vessels were so meeting- 
end on, or nearly end on— so as to involve 
risk of collision, is clear from the evident un- 
derstanding on the part of each at the time, 
else why the signals and the manoeuvres by 
each? If there was no risk of collision, there 
was certainly no necessity and no excuse for 
any signal by either to go to the right or to 
the left, nor for the Milwaukee's starboard- 
ing as she did, or the Lac la Belle's porting 
as she did. The fact that each gave a sig- 
nal intended to be given only in case of risk 
of collision, and that each changed her com-se 
with intent to avoid a collision, makes it 
clear that in the judgment of each there was 
such risk. Articles 13, 14, and 18, and rule 
1, have no opei-ation except in case of risk 
of collision. But independently of this, the 
idea that there was no risk of a collision is 
fully exploded by the fact that there was a 
collision. * 

I find, therefore, as matter of fact, that the 
two vessels were meeting end on, or nearly 
end on, so as to involve risk of collision, and 
hence that the case falls primarily under 
article 13, which requires each to put her 
helm to port so as to pass on the port side of 
the other. The proofs show that the Lac la 
Belle did so put her helm to port, while the 
Milwaukee put hers to starboard, and that 
the collision was brought about solely by 
these joint manoeuvres. I have also found, 
as matter of law, as before stated, that the 
Milwaukee having thus departed from the 
statutory rule, she is prima facie in fault, and 
that the burden is upon her to show that an 
agreement was entered into under rule 1 for 
such departure, and that to this end it was 
necessary for her to prove: 1. That she gave 
the proper signal, viz., two blasts of her 
steam whistle, proposing such departure, and 
in due season; 2. Tliat such signal was heard 
and understood; and 3. That the proposition 
was accepted by the Lac la Belle. 
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As to the first proposition, there is a con- 
flict between the testimony of the oficers 
and crew of the Lac la Belle and those of 
the Milwaukee, as to what signal was heard 
by the former, and what was actually given 
by the latter. The testimony of those on 
board the Milwaukee is all agreed that the 
signal actually given by her was two blasts, 
and from their better means of knowledge as 
to what was done on board their own vessel, 
under a well-known and recognized rule for 
weighing conflicting testimony in cases of 
this sort, it must be held as proven that two 
blasts of the whistle were given by the Mil- 
waukee, and that they were given so as to in- 
dicate the desire and proposition on her part 
to depart from the statutory requirement of 
article 13, and to pass to the left, as provided 
in rule 1, instead of to the right, as provided 
by said article. 

In the view I shall take of the two remain- 
ing propositions, which I shall now proceed 
to consider, it is unnecessary to discuss the 
question whether the signal so made by the 
Milwaukee was made in due season. In point 
of fact, the signal was given at about the 
time the two vessels turned the respective 
bends in the river, and, consequently, when 
they were a mile to a mile and a quarter, or, 
in point of time, two minutes and a half 
apart. This would, no doubt, be in season 
under ordinary circumstances, but in consid- 
eration of the speed of the Milwaukee— 11 
miles through the water, and eight and a 
half by the land— which, under the circum- 
stances that it was in the night time and in 
a narrow and crooked channel, of which the 
officers and crew in charge had comparative- 
ly no practical knowledge, was, to say the 
least, extraordinary, and also in conMderation 
of the further fact that the approaching 
steamer's lights had been in sight for some 
time previous, and that it must have been evi- 
dent to those in charge of the navigation of 
the Milwaukee that the other vessel was so 
approaching, also at a high rate of speed, it 
might be contended with much plausibility 
that the Milwaukee's signal ought to have 
been given sooner than it was. But without 
deciding that point, I pass to the considera- 
tion of the two remaining propositions, viz.: 
Whether the Milwaukee's signal was heard 
and understood by the Lac la Belle, and 
whether the proposition thus made was ac- 
cepted by her. In this connection it must 
be borne in mind that the burden was upon 
the Milwaukee to maintain both these propo- 
sitions. In departing from the statutory 
regulations, she assumed the entire risk of 
her signal being heard and understood by 
the approaching vessel, and of herself hear- 
ing and understanding the reply. The St. 
John [Case No, 12,224]; The Atlas [Id. 633]; 
The Washington [Id. 17,220]. 

Here again the testimony of the officers and 
crews of the respective vessels, as to what 
was actually done upon the one and heard and 
understood upon the other, is in direct con- 
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flict the one with the other. We might stop 
right here, and say that the witnesses stand- 
ing in the main on an equal footing as to 
credibility, and disagreeing as to the main 
facts, the propositions are not proved; that 
under the rule heretofore laid down, the 
proof taken as a, whole is not of that clear 
and satisfactory chai-acter necessary to 
make out a justification for the Milwaukee's 
departure from the statutory requirement. 
But this is unnecessary. Applying the same 
rule as was applied above to the testimony 
of the officers and crew of the Milwaukee as 
to what signal was actually given on board 
of her, to the testimony of the officers and 
crew of the Lac la Belle, as to what signal 
was heard on board the latter, and what 
signal was given by her, the evidence is 
overwhelmingly preponderating that the sig- 
nal of the Milwaukee was actually heard 
and understood on the Lac la Belle as one 
blast of the steam whistle, instead of two, 
and that the signals given by the Lac la 
Belle were signals of one blast only, al- 
though repeated, thus clearly showing that 
the signal of the Milwaukee was not cor- 
rectly heard and understood by the Lac la 
Belle, and that the proposition of the former 
to depart from the statutory rule was not 
accepted by the latter. 

It was contended, on behalf of the Mil- 
Avaukee, that, her whistle being a very loud 
one, if she gave two sounds, two must have 
been heard on the Lac la Belle. This is an 
inference merely; of course it is not con- 
clusive as against positive, unimpeaehed tes- 
timony as to what was in fact heard, al- 
though it might, and no doubt would, be 
controlling in the absence of such testimony. 
The proof shows that the signal of the Lac 
la Belle was repeated, and it was contended 
on behalf of the Milwaukee that the two 
sounds of the steam whistle thus given were 
given so nearly together in point of time as, 
in fact, to constitute but one signal of two 
sounds within the meaning of rule 1; or, at 
least, that the one followed the other so 
closely as to justify the Milwaukee in as- 
smning, as she did, that they constituted 
but one signal, and as such indicated an ac- 
ceptance by the Lac la Belle of the Mil- 
waukee's proposition to go to the left. By 
the proofs there can be no doubt that the 
two sounds given by the Lac la Belle were 
intended for separate signals, each as a 
signal to adhere to the statutory rule, to 
keep to the right Yet, if they were given 
in such a manner as, in fact, to constitute 
but one signal of two soimds, the Lac la 
Belle must be held to respond accordingly, 
regardless of her intentions. It is not suffi- 
cient that they were so near together as to 
create a doubt merely as to which was 
meant, because in that case the Milwaukee 
had different duties to perform under other 
rules (2d and 10th rules of October 17th, 
1865), which duties there is no pretense of 
her having performed. The two sounds 



meant by rale 1, as a signal, are well under- 
stood by all steam navigators, and in fact 
by all persons at all accustomed to hearing 
that signal given, to be two sounds in quick 
succession, constituting a sort of double 
sound or blast. The witnesses on the part 
of the Lac, la Belle, the mate who gave the 
sounds, and a large number of the officers 
and crew who heard them, are fully agreed 
that the sounds were not of that double 
character. Estimates of time I place but 
little reliance upon. But we are not left to 
rely upon such estimates alone. Many of the 
witnesses tell us what they were doing, where 
they went, etc., between the two sounds, 
showing clearly that a considerable time must 
have elapsed, and amply sufficient to deprive 
the two sounds of the character claimed, 
and to show that the second sound was 
really such as was intended by the mate of 
the Lac la Belle then on watch, viz. : a repe- 
tition of the former signal of one sound to 
go to the right. This conclusion is strength- 
ened by the testimony of Durling, the pro- 
fessional pilot of the St. Clair flats, who was 
listening to the sounds for a purpose con- 
nected with his professional employment, 
and who had no part or interest whatever 
in the affairs or navigation of either vessel. 

I find therefore that the Milwaukee has 
failed to justify her departure from the stat- 
utory rule to port, and that therefore in this 
respect she was in fault. 

I think the Milwaukee was also in fault 
in respect to her speed. Article 16 of the 
act of April 29, 1S64 (13 Stat. 61), provides 
as follows: "Every steamship, when ap- 
proaching anotlier ship so as to involve risk 
of collision, shall slacken her speed, or, if 
necessaiy, stop and reverse," etc. This rule 
is but a re-enactment of what was the law 
before, and the law so re-enacted is but the 
embodiment of the dictates of common pru- 
dence. Under it a steam vessel is not per- 
mitted to approach another vessel, whether 
propelled by steam or otherAvise, whether 
meeting or overtaking, so near that a colli- 
sion is inevitable, or even dangerous, before 
taking the prescribed precaution. Risk of 
collision is sufficient to bring such steamer 
under the rule, and there is always risk of 
collision in case of vessels meeting or pass- 
ing in a crooked and comparatively narrow 
channel like the one here under considera- 
tion. This the Milwaukee did not do, al- 
though she saw the Lac la BeUe long before 
they came together. But, on the contrary, 
she was kept at quite or nearly her full 
speed up to but a moment before the colli- 
sion, when her engine was stopped and re- 
versed, but too late, and of course to no 
purpose. This excessive speed on the part 
of the Milwaukee was all the more reckless 
and inexcusable, and makes the fault all 
the graver and more reprehensible, for tjie 
reason that, as we Ijave seen, her officers 
and crew were unacquainted with the chan- 
nel, and for the further reason that such 
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speed -was entirely unnecessary- Slie was 
going against the current, and notliing like 
her rate of speed was necessary for steer- 
age way. It is, of course, impossible to lay 
down any precise rule as to just wliat 
rate of speed steam vessels shall adopt under 
such circumstances; but it is perfectly safe 
to say that they should adopt such a rate of 
speed as to be at all times under ready and 
complete control until the risk is fully passed, 
and this is certainly not the 11-knot speed of 
the Milwaukee, if we take it through the 
water, or her si^-lmot speed, if we take it by 
the land. But I shall notice this subject of 
speed further when considering the charge of 
excessive speed made agauist the Lac la 
Belle, which I shall now proceed to do. 

The faults charged against the Lac la Belle, 
briefly stated, are substautiaUy: 1. A sudden 
and unexpected change of course to starboard. 
This charge is fully disposed of in favor of 
the Lac la Belle in what has already been 
said. 2. Excessive speed. The speed of the 
Lae la Belle, as we have seen, was about 
twelve miles an hour through the water, and 
about fourteen and a half miles by the land. 
That of the Milwaukee was about eleven 
miles through the water and about eight and 
a half by the lan-d. The Lac la Belle was 
moving with the current, and therefore not 
so readily controlled or so easily stopped as 
the aiilwaukee, which was moving against 
the current She was aware of the approach 
of the Milwaukee in ample time to have 
adopted the precautions dictated by article 
16 above quoted, as well as by common pm- 
dence, by checkuig her speed so as to be under 
ready control. The same risk of collision, and 
the obligations thereby imposed, were upon 
her as were upon the Milwaukee. And yet 
we find her dashing down the current at near- 
ly or quite her greatest rate of speed— a rate 
of speed, too, which is nearly, if not quite, 
equal to that of the fastest steamers navigat- 
ing the Great Lakes, and keephig up that rate 
of speed with all the risk and danger fair 
before her, without check or diminution, up 
to the very moment of collision. If we may 
recognize degrees of fault m such cases, the 
fault of the Lac la Belle in this respect, not- 
withstanding the greater familiarity of her 
officers and crew with the channel, was even 
greater than that of the Milwaukee. It was 
claimed that the obligation to check did not 
attach to the Lae la Belle, because but for the 
mistake of the Llilwaukee in starboarding 
when she ought to have ported, there was no 
danger of collision— that the Lac la Belle 
had a right to assume that the Milwaukee 
would obey the law, and if she had done so 
there would have been no collision, notwith- 
standing the excessive speed complained of. 
Ttiis doctrine, carried to its ultimate results, 
would avoid all rules having for their ob- 
ject the enforcement of precautionary meas- 
ures for prevention of collisions, and would 
recognize the right of a vessel, herself tech- 
nically obeying the rules, unnecessarily to 
17FED.CAS. — 28 
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run another down, which, accidentally or oth- 
erwise, might come in her way in conse- 
quence of some non-observance of those rules, 
neither of which results would for a moment 
be recognized as law by the learned advocates 
who advanced the doctrine stated. 

Conceding, however, all that is claimed, the 
Lac la Belle was sUll in fault for not slack- 
ening her speed. The moment the Milwaukee 
starboarded and showed her green light to 
the Lac la Belle, there was danger of colli- 
sion. This occurred, as we have seen, when 
they were a mile or a mile and a quarter 
apart It then, if not before, certainly be- 
came the duty of the Lac la Belle to slacken 
speed, I think, however, it is open to dis- 
cussion under article 16 whether the obliga- 
tion of a steamship approaching another ves- 
sel to slacken speed does not attach the mo- 
ment risk of collision is involved, and wheth- 
er, under that article, it is allowable for such 
ship to wait to see if there is absolutely dan- 
ger of collision before doing so. Danger of 
collision is, of com-se, included in risk of col- 
lision, but it is not all there is of it There 
is never danger of collision other than by 
inevitable or inscrutable accident where all 
fully and completely obey the law. Danger 
of collision begins only when one vessel or 
the other begins to depart from the rules 
established by law. Eisk of collision be- 
gins the very moment when the two ves- 
sels have approached so near each other 
and upon such courses, that by a depart- 
ure from the rules of navigation, whether 
from want of good seamanship, accident nais- 
take, misapprehension of signals, or other- 
wise, a collision might be brought about It 
is true, that, prima facie, each has a right to 
assume that the other will obey the law. 
But this does not justify either in shutting 
his eyes to what the other may actually do, 
or in omitting to do what he can to avoid an 
accident made imminent by the acts of the 
other. I say the right above spoken of is 
prima facie merely, because it is well known 
that departures from the law not only may, 
but do, take place, and often. Risk of colli- 
sion may be said to begin the moment tlie 
two vessels have approached so near that a 
collision might be brought about by any such 
departure, and continues up to the moment 
when they have so far progressed that no 
such result could ensue. The 2Jichols, 7 Wall 
[74 U. S.] 663. The language of article 13, 
prescribing the condition in this regard, in 
which the helm of each shall be put to port, 
and that of article 16, prescribing the condi- 
tions under which they shall slacken speed, 
is precisely the same "so as to involve risk 
of collision." From this it would seem to fol- 
low that the obligation to slacken speed at- 
taches the moment the obligation to port at- 
taches, and that the former obligation con- 
tinues while the latter continues— or, in other 
words, that the obligation to slacken speed 
under article 16 always co-exists with the 
obligation to port under article 13. The doc- 
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trine here asserted is forcibly illustrated by 
the case now under consideration. No one 
will contend for a moment that Capt Trowel, 
of the Milwaukee, intended to disobey the 
law, but, on the contrary, I think, all must 
concede that he intended to obey it. He evi- 
dently misconceived his legal rights, and prob- 
ably misapprehended the signals of the Lac la 
Belle, which misconception and misapprehen- 
sion, and his consequent starboarding instead 
of porting, as we have seen, was the primary 
cause of the collision. The Milwaukee is 
held in fault in this respect, not because 
Capt Trowel's departure from the law was 
willful or intentional, but simply because it 
was unauthorized. Such misconception of laW 
and misapprehension of fact are occurring 
upon the waters daily and nightly, and it is 
to them that the great bulk of collisions is to 
be attributed, and the risk of collisions from 
these causes constitutes by far the larger por- 
tion of the risks of navigation growing out 
of collisions; and, I think it may be assumed 
that when risk of collision is spoken of in 
the law, it includes this risk as one of its 
principal elements. But as we have already 
seen, it is not necessary to go to that extent 
in this case. 

It cannot be successfully claimed on either 
side that the failure to slacken speed did not 
contribute to the collision. The aggregate of 
the speed of the two was about twenty-two 
miles an hoiu", or one mile in a little over two 
minutes and a half. If the speed of each had 
been slackened to even one-half what it was 
(and I think it ought to have been slackened 
more than that), each would have been afford- 
ed an opportunity to fully comprehend the 
mistake which had been made, and to pro- 
vide against it It is fair to presume that 
if this had been done we should not now be 
considering one of the most if not the most 
calamitous and deplorable collisions ever re- 
corded as happening upon the Great Lakes 
and their connecting waters. 

I find, therefore, that the collision was caus- 
ed primarily by the unauthorized departure 
of the Milwaukee from the statutory rule pre- 
scribed by article 13 of the act of 186i, re- 
quiring each vessel, in the situation in which 
the two then were, to put her helm to port 
so as to pass on the port side of the other, 
and that a contributing cause of the collision, 
and without which it is fair to presume it 
would not have occurred, notwithstanding 
such primary cause, was the gross and inex- 
cusable failure on the part of each vessel, and 
more especially the Lac la Belle, to slacken 
speed as requh-ed by article 16. It results, 
therefore, both vessels being in fault that 
there must be a division of damages. 

The importance of this case not only to the 
parties immediately interested in respect to the 
amount involved in dollars and cents, but also to 
the interests of commerce and navigation in 
respect to the principles involved, has led me 
into a close and careful scrutiny and consid- 
eration of the facts in the case, and of the 



able and exliaustive arguments and briefs 
of the learned advocates on both sides, from 
which I have derived much aid in my investi- 
gations—such a scrutiny and consideration as 
those interests, both private and public, seem- 
ed to demand. I have been led also into a 
somewhat extended elucidation of my con- 
elusions, thereby the more thoroughly to t^t 
their correctness, and also in order that if 
either party, or both, feeling aggrieved by 
my conclusions, shall desire a review, the ap- 
pellate court may have before it my reasons 
in full, and be thus enabled the more readily 
to judge of their soundness or unsoundness. 
Decree for a division of damages. 

For a full discussion of the question of speed, 
see The Free State [Case No. 5,090]. 
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The MILWAUKEE BELLE. 

[2 Biss. 197; 1 9 Am. Law Res:. (N, S.) 311; 3 

Am. Law T. Rep. U. S. Ots. 65; 2 Chi. Lee. 

News, 50; 17 Pittsb. Leg. J. 148.] 

District Court D. Wisconsin. Nov. Term, 1869. 

Shipping — Jettison — Geneual Avekagb — On 
Deck. 

1. Goods laden on deck with consent of the 
shipper under a bill of lading excepting "dangers 
of navigation," and necessarily jettisoned, do 
not make a case for general average. 

[Approved in Wood v. The Sallie 0. Morton, 
Case No. 17,958. Criticised in The William 
Gillum. Id. 17,693; The Watchful, Id. 17,- 
250. Disapproved in Wood v. Phoenix Ins. 
Co., 1 Fed. 240.] 

2. The fact that the shipment on deck was 
sought by the master for the purpose of trim- 
ming his vessel, It^ld not to be material. 

Libel for contribution for loss by jettison 
of a quantity of pig lead, shipped on board 
this schooner at the port of Racine, in the 
state of Wisconsin, to be transported to the 
port of Buffalo, in the state of New York. 
By the bill of lading, the pigs of lead were 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



[17 Fed. Cas. page 435] 

shipped on deck, in good condition, to be de- 
livered in like good order, the dangers of 
navigation excepted. The schooner was lad- 
en with wheat in bulk, 

Gary & Rea, for libellants. 

Emmons & Van Dyke, for respondents. 

MILLER, District Judge. [Libellants ship- 
ped on board this schooner at the port of 
Racine, in the state of Wisconsin, divers pigs 
of lead to be transported to the port of BufEa- 
lo, in the state of New York. By the bill of 
lading the pigs of lead were shipped on deck, 
in good condition, to be delivered in like good 
order, the dangers of navigation excepted. 
The schooner was laden with wheat in bulk. 
It is alleged in the libel, that at the time 
the lead was received on board, the vessel 
was so badly stevedored, that she was not in 
a proper condition to safely take it on deck, 
or to safely transport it according to the tenor 
or effect of the biU of lading, or to safely and 
securely hold and carry the under-deck cargo. 
And that the vessel being in an unseaworthy 
condition, set sail on her intended voyage 
with the lead on board. And, by reason of 
the vessel not being well trimmed, and not in 
condition to resist the ordinary perils of the 
sea by reason of said improper trimming, and 
not by any embarrassment or danger caused 
by the lead being on deck, the oficers and 
crew of the vessel jettisoned the lead from 
off the deck into the waters of Lake Michi- 
gan, whereby the lead became wholly lost, 
and was not delivered according to the tenor 
and effect of the bill of lading. Libellants 
demand strict proof whether the jettison was 
made necessary by a peril of the sea, or from 
improper stowage of the uhder-deck cargo. 
And if jettison were made necessary by a 
peril of the sea, then by the custom and 
course of the admiralty and maritime laws, 
they claim that the loss is a case of general 
average loss. Claimants in their answer con- 
fess the shipment of the lead, and they urge 
that the vessel being tight, staunch and 
strong, and well manned, equipped, and 
having a cargo of 14,700 bushels of wheat in 
her hold, sufficiently and properly stowed and 
secured, and forty tons of pig lead shipped on 
deck, piu;suant to the bill of lading, left the 
port of Racine, bound for the port of Buffalo, 
and while on the voyage on Lake Michigan, 
she encountered a severe gale, labored hard, 
shipping much water on deck, filling herself, 
and rendering it necessary to knock away 
the bulwarks to free her, and the gale in- 
creasing, it became necessary for the preser- 
vation of the vessel, and of the lives and 
officers of the crew, and for the safety of the 
whole, the officers, on consultation, determin- 
ed to jettison a portion of the lead, and there- 
upon they jettisoned about 838 pigs, and on 
arriving at Buffalo, the whole cargo was 
delivered, except the pigs of lead jettisoned. 
It is also averred that the cargo under deck 
was not a full cargo, and was so known to 
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the agent of the shippers, and the lead was 
shipped on deck at the request of said agent. 
The answer further alleges that the loss so 
occurred by a peril of the sea, is not a general 
average loss, nor is the same to be contribut- 
ed for in general average.] 2 

It is agreed between the advocates of the 
parties that the storm was of force and vio- 
lence sufficient to render the jettison neces- 
ai-y. The proof sustains the allegation that 
the master solicited the lead for the purpose 
of trimming his vessel. The proof does not 
establish a custom to ship lead on deck. That 
has been done in several instances for the 
purpose of trimming grain bearing vessels, 
but to establish a custom derogating from the 
general law, it is not enough to prove that the 
act has been frequently done. It must be 
proven to be so generally known and recog- 
nized, that a fair presumption arises that the 
parties in entering into their engagement, do 
it with reference to the custom, and tacitly 
agree that their rights and responsibilities 
shall be determined by it. This, case does 
not rest on custom, there being an express 
agreement between the freighter and the mas- 
ter of the vessel, that the lead should be 
stowed on deck. 

The question presented for the considera- 
tion of the court is, is the loss of the lead 
by the jettison a general average loss? The 
general cargo having been delivered at the 
port of destination, upon payment of the 
freight, the demand is against the vessel 
alone for her proportional contribution. Un- 
der the view taken of the point presented, I 
will not consider whether this libel can be 
maintained against this vessel, after delivery 
of the cargo. 

It appears that the master having ascer- 
tained that his vessel was not trimmed, ap- 
plied to the agent of the owner of the lead, 
to ship it on deck, for the purpose of trim- 
ming the vessel for the voyage, and thereby 
rendering her sea-worthy. From this fact 
negligence is not chargeable to the master, 
in respect to putting the vessel in trim. The 
jettison was rendered necessaiy by a peril of 
the sea, for the safety of the vessel and cargo, 
and was a loss by the peril of the sea. 

It is a general and an ancient rule of the 
law of shipping that goods shall not be 
carried on deck. Reasons for this rule are, 
that goods placed on deck are more liable 
to be lost by being swept overboard, an4 to 
damage by water, and endanger both ship 
and cargo, as the weight is put far from the 
hold, and thereby makes the vessel less stable 
and less manageable, and more apt to labor 
in a heavy sea. And it encumbers the deck 
and embarrasses the crew in working a sail 
vessel, and perhaps the common safety some- 
times may not require jettison if lading were 
not on deck to bring the dangers on the ves- 
sel, or contribute to enhance them. 

The rule is also a general rule, that goods 

2 [From 9 Am. Law Reg. (N. S.) 311.] 



MIMI (Case No. 9,627a) 



[I? Fed. Cas. page 436] 



laden on deck and jettisoned are not con- 
tributed for, and such is particularly the rule 
when goods are laden on deck hy consent of 
the shipper. I have had this matter under 
consideration in former cases, and must dis- 
pense with reference to the very numerous 
cases affirming this rule. Maritime orders 
and rules, both ancient and modern, recog- 
nize the distinction between cargoes placed 
on deck with consent of the freighter, and 
cargoes under deck. They do not give a 
recourse against the master, the vessel, or 
the owner. The admiralty courts of England 
and America have almost uniformly treated 
the owner of goods on deck with his consent, 
as not having a claim on the master, in case 
of jettison, although bound to contribute. 

This being a px'oceeding against a sail ves- 
sel, I shall not enter upon the consideration 
of some modern judgments against vessels 
propelled by steam. The case of Lawrence 
V. Mintm-n, 17 How. [58 U. S.] 100, is referred 
to as a leading case of binding authority. 
The ship Hornet was libelled for non-delivery 
of two steam boilers and chimneys shipped 
at New York, on deck by special agreement, 
and consigned to libellants in San Francisco. 
It being discovered on the voyage, that the 
ship could not be navigated with safety in a 
storm, the deck load was thrown overboard. 
The facts in the case show that the jettison 
was justifiable, and the loss occasioned by 
the peril of the sea. The court says "This 
bill of lading declares that the property is 
to go on deck. It excepts perils of the seas. 
The exception must be construed with refer- 
ence to the particular adventure, which the 
contract of the aflfreightment shows was con- 
templated by the parties. Under this bill of 
lading, the question is, not what in other cir- 
cumstances could be deemed a peril of the 
sea, but what is to be deemed such when 
operating on this vessel, with this deck load. 
If a very burdensome cargo like iron is taken 
on board, and heavy weather met with, and 
jettison made, it would not be a ground of 
claim against the owner that the weather en- 
countered would not have been sufficient to 
justify a jettison, if the cargo had been cot- 
ton. And when this freighter consented to 
place on the deck of this ship his boilers and 
chimneys, weighing upwards of thirty tons, 
not distributed about the deck, but lying in 
a small space, must he not be taken to have 
known that their necessary effect might be to 
embarrass the sailing of a ship in a gale of 
wind, and cause her to labor in a heavy sea?" 
The libel was dismissed. In this case libel- 
lants having shipped on deck eleven hundred 
and sixty pigs of lead weighing about forty 
tons, they consented that the vessel might 
thereby be rendered less manageable, and 
more liable to labor in a storm, and they, 
and not the vessel, must bear the loss of a 
portion of the deck load by the necessary 
jettison. 

It is contended that in equity the vessel 
should contribute for the loss, as the deck 



load was used in putting her in trim for sea. 
That is begging the question. I cannot enter 
into consideration of the inducement to the 
contract of the parties. 
The libel will be dismissed. 

NOTE. See The Wellington [Case No. 17,- 
68i\, and eases there referred to. 

The general rule that there is no contribution 
for goods laden on deck is held in The Paragon 
[Id. 10,708]; Lennox v. United Ins. Co., 3 
.Tohns. Cas. 178; Johnston v. Crane, 1 Kerr, 
356; Wolcott v. Eagle Ins. Co., 4 Pick. 429; 
Oram v. Aiken, 13 Me. 229; Taunton Copper 
Co. V. Merchants' Ins. Co., 22 Pick. 108. 

In Barber v. Brace, 3 Conn. 13, it is held that 
a parol agreement that goods mav he stowed on 
deck, made after the delivery of the bill of 
lading, is a good defense to a loss occasioned by 
such stowage. But when it is customary to 
carry a certain class of goods on deck the rule 
has been relaxed. Grould v. Oliver, 4 Bing. N. 
C. 676; Brown v. Comwell, 1 Root, 60; RoKers 
V. Mechanics' Ins. Co. [Case No. 12,0161; Tole- 
do, etc., Ins. Co. v. Speares, 16 Ind. 52. And 
in Milward v. Hibbert, 2 Gale & D. 142. the 
owners of pig lead loaded on deck, having been 
allowed contribution in general average on 
showing a usage so to carry, the ship-owner re- 
covered against the underwriters: and Demnan, 
O. J., reviewing the English authorities, savs 
that they fall far short of the rule that owner 
of deck cargo can in no case recover in general 
average. 

A distinction has also been made between 
sail vessels and steamers, the distinction Koing 
to the reason of the rule. Hurley v. Milward, 
1 Jones & C. 224; Gillett v. Ellis, 11 111. 579; 
Harris v. Moody, 4 Bosw. 210, approved bv the 
court of appeals in 30 N. Y. 266; Merchants* 
& Manufacturers' Ins. Co. v. Shillito, 15 Ohio 
ot. oo9. 

The supreme court have entirely settled the 
rule that a clean bill of ladinsr imports a con- 
tract that the goods shall be stowed under deck, 
and that parol evidence that they were to be 
stowed on deck, is inadmissible. The Delaware. 
14 Wall. [81 U. S.1 579. This was a case of 
n'ettison of pig iron, and the court expressly 
limit their decision to the case where no- usage 
or custom of a particular trade is shown sanc- 
tioning a stowage on deck, no proof of such 
usage having been introduced in that case. 



MILWAUKEE R. CO. (SECOMBB v.). See 
Case No. 12.601. 



Case "No. 9,6S7a. 

The MIMI. 

ROBERTS et al v. The MIMI. 

[6 Adm. Ree. 281.] 

District Court, S. D. Florida. March 5, 18,^^. 

Salvage — CoxsouTs — Acceptance of Servicg — 
Recossideeation. 
[After wrecking vessels have consorted to- 
gether to save the cargo and materials of a 
stranded ship filled with water, which are amply 
sufficient for that purpose, a vessel subsequently 
arriving is not entitled to come into the consort- 
ship, nor are the wreckers or master obliged to 
accept the services of her steam pump where 
clearly it could not save the ship. The master 
may also reconsider his determination to employ 
the pump.] 

[This was a libel in rem by John W. Rob- 
erts and others against the cargo and ma- 
terials of the bark Mimi for salvage.] 



[17 Fed. Cas. page 437] 

Winer Bethel, for libelant 
S. J. Douglas, for respondent 

MARVIN, District Judge. Nine wrecking 
vessels had arrived at the -wreck, and had 
consorted together to save cai-go and mater- 
ials, when the Eliza Catherine, carrying a 
steam pump, being the tenth vessel, also ar- 
rived, and tendered her assistance. The ves- 
sel was at the time full of water, and, accord- 
ing to the master's statement had filled in 
about twenty minutes- after striking the reef. 
About fourieen feet of the extreme afterpart 
of her keel was started off, and turned par- 
tially out and also four or five feet of the 
garboard streak was torn off. The master 
of the ship at first consented to take the as- 
sistance of the pump, and his determination 
of this point according to the views of the 
wreckers, entitled the Eliza Catherine herself 
to come into the eonsortship; and it was ac- 
cordingly so understood. The master, how- 
ever, a few moments afterwards, upon exam- 
ining the bottom of the ship, with a water 
glass, changed his mind, and determined, 
that he would not take the assistance of the 
pump. The wreckers then determined liiat 
the Catherine should not come into the eon- 
sortship; they having vessels and men enough 
without her to save the cargo and materials. 

It is the duty of the wreckers to employ all 
reasonable means, with the master's consent, 
to save the ship as well as the cargo; and 
if there was a reasonable doubt whether the 
pump, in the present case, would have freed 
the vessel, if tried, it was their duty to ad- 
vise the master to try it, and to have as- 
sisted at once in getting the pump on board. 
The employment of the pump would not nec- 
essarily let the vessel that carried it into the 
general eonsortship; but the pump and ves- 
sel would be compensated for the services 
which the pump actually rendered. In the 
present case, I do not think that there is room 
to entertain a reasonable doubt that the ship 
was so far broken and bilged as that the 
pump could not have freed the vessel. Con- 
sequently there was no obligation on the 
part of the wreckers either to employ the 
pump or advise its employment. 

Second. The determination of the master to 
employ the pump being the consideration of 
the supposed agreement of eonsortship, a 
change of his determination caused a failure 
of the consideration, and avoided the eon- 
tract. 

Third. That under the circumstances, the 
Eliza Catherine was rightfully excluded as a 
salvor from the general eonsortship. 

The following decree was entered: 
This bark, laden with cotton from Galves- 
ton to Amsterdam, was lost on Pickles reef. 
Nine wrecking vessels, carrying in aU one 
hundred men, saved a portion of the cargo 
and materials, valued §41,281. Referring to 
the libel and answer for the facts of the case: 
It is ordered, adjudged, and decreed, that the 
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libellants have and recover in full compensa- 
tion for their services the sum of thirteen 
thousand four hundred and twenty dollars, 
in full compensation for their services in 
saving the said cargo and materials, and that 
upon the payment thereof, and the costs and 
expenses of this suit the wharfage, storage, 
labor bills, and other charges, the marshal re- 
store said cargo to the master of the said 
bark, for and on account of whom it may 
concern; that the said salvage be divided 
among the salvors by allotting to the firat 
eonsortship the sum of ten thousand eight 
hundred and twenty nine dollars, and to the 
second eonsortship the sum of two thousand 
five hundred and ninety one dollars. 



MINA, The (TOWNSHEND v.). See Case No. 
14,121. 



Case Wo. 9,6S8. 

MINCHIN V. DOCKBE. 
ri Cranch, C. O. 370.] i 

Oireait Court District of Columbia. Dee. Term, 

1806. 
Witness— Negko—Competescy — ^Puesumptiox. 

1. A free black man, born of a white woman, 
is a competent witness against a white man. 

2. Evidence that a black man has, for many 
years, publicly acted as a free man, and been 
generally reputed to be free, rebuts the pre- 
sumption of slavery arising from color, and is 
evidence that he was born of a white woman. 

Slander. Charles Cavender. a black man, 
was admitted to testify for the plaintiff, after 
witnesses had been examined by the court 
on oath, and testified that Charles had acted 
publicly for eleven years as a free man, and 
was generally reputed as such. 

DUOKETT, Chrcuit Judge, said that persons 
bom free, that is, descended from a white 
woman, were not, in Maryland, held to be ne- 
groes; and were permitted to testify against 
white persons. And although color is prima 
facie evidence of slavery, yet the fact that 
the witness had, for a long time, publicly act- 
ed as free, turned the presumption the other 
way, and was prima facie evidence that he 
was born of a white woman. 

CRANCH, Chief Judge, concurred. 

FITZHTJGH, Circuit Judge, absent 

See Acts Assem. Md. 1717, c. 13, § 2, and 
Acts 1796, c. 67, § 5. 



Case Wo. 9,6S9. 

MINER V. HARBECK. 

£1 Abb. Adm. 546.] 

District Court, S. D. New York. June, 1849. 

Seamen — ^Wages — Discharge sr Cossui. — 

Entbies ho"w Made, 
Where a United States consul in a foreign 
port discharges a seaman without payment of 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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three months' wages, (under 5 Stat 395, § 1), 
the discharge will not avail the owner as a de- 
fence to a suit for the two months' wages, which 
by the provisions of the act accrue to the sea- 
man, unless the consul makes an official entry 
of his act both upon the list of the crew and 
Tipon the shipping articles. These entries must 
be made by the consul personally. 

This was a libel in personam by Lewis 
Miner against William H. Harbeek to recover 
wages as seaman. 

BETTS, District Judge. The libellant ship- 
ped at this port on Jvly 8, 1848, on board the 
brig Susan, on a voyage to the south of Eu- 
rope, thence to one or more ports in South 
America, and thence to such other ports or 
places as the master might direct, for a term 
not exceeding tv^elve calendar months. The 
ship went to Lisbon, and thence to Rio Ja- 
neiro, when the captain chartered her to 
the coast of Africa, and back to Rio Janeiro. 

On December 21, 1848, the libellant (with 
others of the crew) was there discharged at 
his own request and by consent of the mas- 
ter, and his wages were paid him in full to 
that day; and the same day he shipped on 
board the bark Elvira Harbeek, owned by 
the same persons, for the United States. 

There is no ground of claim in the case 
other than for three months' wages because 
of the discharge at Rio Janeiro. The libel- 
lant left the brig from choice, and the re- 
spondent had no agency in his discharge other 
than the assent of the master to it. It was 
not procured or suggested by him. The libel- 
lant can maintain no claim for wages to the 
time of his return to the United States, be- 
cause his term of service had not then ex- 
pired, and he would have been bound to offer 
to remain with the brig to the end of twelve 
months. The equity of his claim, therefore, 
clearly rests on the effect of his discharge 
according to the provisions of the statute. 

By section 3 of the act of February 28, 
1803 (2 Stat. 203), the discharge of a seaman 
abroad by his own consent, subjects the mas- 
ter to the payment of three months' wages, 
two of which enure to the benefit of the sea- 
man himself. The act of July 20, 1840 (5 
Stat. 395, § 6), so far varied this regulation 
as to authorize a discharge, on mutual con- 
sent of the master and mariner, by a consul 
abroad, without payment of the tln-ee months' 
wages, if the consul thinks it expedient not 
to require such payment. 

But the discharge is of no efficacy unless 
the consul makes an official entry thereof 
upon the list of the crew and the shipping 
articles. 5 Stat. 395, § 7. This formality 
was not observed in the present case. The 
master testifies that the discharge was au- 
thorized and made by the consul, but only 
one certificate, that to the crew list, was 
given, and that was executed by a deputy, 
and not by the consul personally, i 

1 On the effect of a formal and valid consular 
discharge as a protection to the master and 
owners, see Lamb v. Briard [Case No. 8,010]; 



This is not a compliance with the condi- 
tions of the statute, and, therefore, cannot 
avail the owner as a legal defence to the 
action. The defect is merely technical, for 
the proof is uncontradicted that the consul 
acted personally in the matter, that the libel- 
lant desired his discharge and accepted his 
pay, and that the consul fully approved the 
arrangement. 

Still, under the circumstances, the libellant 
is in law entitled to recover the two months' 
wages demanded, the .allotment of them to 
seamen on such discharges not .being spe- 
cially for their benefit, but in furtherance 
of the national policy of deterring masters of 
vessels from leaving seamen abroad. He is, 
however, equitably bound to account for his 
earnings on board the Elvira Harbeek, and 
if they equal the §36 payable at Rio Janeiro, 
they will extinguish his demand, and must 
be applied to its satisfaction. He may ac- 
cordingly, at his option, have a reference to 
aseeitain the amount of wages paid him by 
the latter vessel, and if it was less than §30, 
take a decree against the respondent for the 
balance. 

Decree accordingly. 



Case No. 9,630. 
MINER V. McLean. 

[4 McLean, 138; i 3 West. Law J. 4.] 

Circuit Court, D. Ohio. July Term, 1846. 

Taxation — Tax Title — Requisites Complied 

WITH— Evidence— Return— Parol— Vaiiiamce. 

1. To constitute a legal and valid title to land 
sold for taxes, the claimant must show that all 
the substantial requisitions of lie law have been 
complied with. 

2. The county treasurer and collector must re- 
turn under oath the delinquent lands to the 
county auditor, or there can be no forfeiture of 
such lands for non-payment of taxes. 

[Cited in Raymond v. Longworth, Case No. 
11.595.] 

3. The county auditor is required to make a 
record of such return, which record can not be 
altered by parol evidence. 

[Cited in Martin v. Barbour, 34 Fed. 706.] 
[Cited in Evans v, Newell (R. I.) 25 Atl. 348.] 

4. Nor is a transcript from the auditor, essen- 
tially differing from the record, admissible as 
evidence. 

At law. 

Mr. Stanbery, for plaintiff. 
Mr. Swayne, for defendant. 

OPINION OF THE COURT. This eject- 
ment is brought to recover lot 240 in Colum- 
bus, which is claimed by the plaintiff under 
a tax title. Several transcripts from the 
county auditor, and auditor of stat6, were 
given in evidence, showuag the tax charged 
on the above lot for the years 1841 and 1842; 

Tingle v. Tucker [Id. 14,057]. For other de- 
fects in the form of a consular certificate, see 
The Atlantic [Id. 620]. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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the returns of the same as delinquent, and 
afterward as forfeited to the state, with the 
penalty and interest charged, and also the 
sale of the lot by the state, and the deed 
given to the purchaser. A deed from the 
purchaser to the lessor of the plaintiff was 
also in evidence. The defendant, as as- 
signee of Nehemiah Gregory, the late owner 
of the lot, a bankrupt, raised several objec- 
tions to the title, some of which will be now 
considered. And first, it is objected that the 
delinquent list of 1841 was not signed and 
sworn to by the county treasurer, as re- 
quired by the statute. By .the act of 23d 
March, 1840, the county auditor is required, 
between the first Monday in June and the 
15th day of August, in each year, to make 
out a duplicate of the taxes assessed in his 
county, in the manner therein prescribed. 
This duplicate he is required to deliver to the 
county treasurer, who is collector of the tax. 
The 27th section of the same act requires the 
auditor to "take from the duplicate, after 
the period for collection has elapsed, pre- 
viously put into the hands of the treasurer 
for collection, a list of all such taxes as such 
treasurer shall have been unable to collect, 
therein describing the property on which 
such delinquent taxes are charged, as the 
same are described in such duplicate, and 
■ shall note thereon, in a marginal column, the 
several reasons assigned by such treasurer 
why such taxes could not be collected; and 
such list shall be signed by the treasurer, 
who shall testify to the correctness thereof, 
under oath or afltonation, to be administered 
by the auditor," The original record, kept 
by the county auditor, being produced in evi- 
dence, shows neither the signing, it is Al- 
leged, nor the oath which is required. In 
the record there is a "return of taxes delin- 
quent for the county of Franklin, for the 
year 1841," including taxes on both real and 
personal property- Then follows a state- 
ment of a settlement between the county 
auditor and treasm-er, required by the above 
section, to which is affixed the following: 
"I, William Long, treasurer and collector of 
taxes for Franklin county, do solemnly 
swear that the foregoing list of delinquen- 
cies, to the best of my knowledge and be- 
lief, are truly stated, and that the reasons 
for returning such taxes delinquent, as stated 
therein, do, as I verily believe, truly exist." 
Signed, "William Long, Treasurer and Col- 
lector for Franklin County." This is, clear- 
ly, neither an oath nor an affirmation, as re- 
quired by the statue. It is merely the cer- 
tificate of the treasurer and collector, no oath 
having, in fact, been administered, as ap- 
pears from the record. The formal words, 
"I do solemnly swear," introduced into the 
certificate, are without" effect. The signa- 
ture, I think, may be coaosidered as a signing 
within the statute. The objection that the 
settlement intervenes between the signature 
and the "list of delinquencies," seems to 
have but little force. A transcript from the 
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county auditor of the above duplicate, con- 
tains the oath of the treasurer of the county, 
as required by the statute. But in this re- 
spect, the transcript can not be received as 
evidence, as it differs from the record. The 
county auditor is required to make a record 
of the return of the delinquent lands, by the 
treasurer and collector of the county; and 
this record, or a certified copy of it, only, is 
evidence. Parol evidence is not admissible, 
to supply a defect in the record. This well- 
established rule can admit of no relaxation. 

Was the oath of the county treasurer and 
collector, to the return of delinquent lands, 
■essential to the validity of the tax title? In 
Harmon v. Stockwell, 9 Ohio, 93, the court 
say: "The statute (2 Chase, 1106. § 30) re- 
quires in terms, that the list of delinquent 
lands returned to the county auditor during 
the years 1821, 1822, and 1823, shall be at- 
tested by such collector on oath." The oath 
in that case, not having been administered 
by proper authority, the court held "that the 
return of the collector was not under the se- 
curities and sanctions which the law re- 
quired, and that the omission was fatal to a 
title held under such sti-ict principles as a 
tax sale;" and in Thompson v. Gotham, 9 
Ohio, 175, the court said: "In order to sus- 
tain a title under a sale for taxes, it is not 
sufficient to produce the collector's deed; 
there must be evidence to show that the tax 
has been levied, that the steps required by 
law to authorize a sale, have been taken, and 
that the person making the deed had power 
to make it." 

In the case of Winder v. Sterling, 7 Ohio, 
192, the collector returned the delinquent list 
in the same manner as the collector in the 
ease under considemtion; and that return 
was sustained by the court, on the ground 
that the legislature had prescribed the form 
which had been literally followed up by the 
collector. That form was prescribed by the 
act of 1825, which was repealed long before 
the return now in question was made, I 
should be inclined to think, however, if the 
act of 1825 were still in force, that an oath 
was necessary. The form of the oath was 
given in that act; and because the name of 
the officer who was to administer the oath 
was not stated in the form, the court ruled 
that no oath was necessary— in other words, 
that the form, and not the substance, was 
all that the legislature required. The act re- 
quiring the oath or affirmation of the treas- 
urer and collector, now in force, is substan- 
tially the same as the act under which the 
decision above cited, of Harmon v. Stock- 
well, was made. Of course, that decision 
must rule the present case. 

Whether a greater degree of strictness of 
procedure is required before the forfeiture 
of lands than afterward, need not be decided 
in this case. Until the land forfeited by the 
state shall be sold, the owner has a right to 
redeem it; the right, therefore, vested in the 
state, is not absolute. 
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Several other grounds were assumed in the 
defense; but, as the above point is decisive 
as to this suit, it is not necessary now to de- 
cide the other objections to the title. 

As to the objection that the duplicates, 
made out at the auditor of state's office for 
the county auditor, do not appear to have 
been certified, I doubt whether it is sustaina- 
ble. Whenever an officer is specially re- 
quired to certify, his certificate is essential 
to the validity of the document. But, in 
cases where he is not so required, his cer- 
tificate may not be necessary. Where the 
signature of the auditor of state is neces- 
sary, I doubt whether it can be affixed by a- 
deputy. In the absence of the auditor, the 
chief clerk is expressly authorized to act, by 
the statute; but this provision is limited to 
the person who holds the office of chief clerk. 

Judgment of not guilty. 



IMINER rUNITED STATES v.). See Case No. 
15,780. 



Case ITo. 9,631. 

MINGE V. GILMOTJR. 

[Brunner, Col. Cas. 383; i 1 Car. Law Renos. 
34.] 

Circuit Court, D. North Carolina. June Term, 
1798. 

Real Propekty — Barg-^in- and Sale Deed — 
What Passes by— Estate Taii^-How Barred 
— Es POST Facto Laws— Constitutioxal and 
Statutory CoNSTBrcTioN — Powers op Courts. 

1. A deed of bargain and sale only passes such 
estate as the grantor has and can rightfully con- 
vey. 

2. The issue in tail, with assets, are barred by 
their ancestor's deed of bargain and sale with 
warranty; and where other land descends liable 
to a charge, it is assets pro tanto. 

3. An ex post facto law is one which punishes 
as a crime an act done before its passage, which, 
when committed, was not so punishable. The 
term does not apply to acts of a civil nature. 

4. The judidary, as a co-ordinate branch of 
the government, may declare a statute to be void 
if repugnant to the constitution; but where laws 
within the general scope of the authority of the 
legislature are passed, the courts cannot declare 
the same void because, in their opinion, they are 
contrary to principles of natural justice. 

The jury found a special verdict, the sub- 
stance of which is that John Minge, the 
grandfather of the lessor of the plaintiff, 
was seized in fee of the premises described 
in the declaration; that being so seized, he 
duly made his last will and testament on 
the 26th of November, in the year 1760; that 
the said John Minge departed this life in 
the year 1772, and his son David, the devisee, 
became seized of an estate tail on the said 



1 [Reported by Albert Brunner, Esq., and here 
rcprmted by permission.] 



lands; that David, the son of John, being so 
seized and in possession of the said lands, 
executed a deed of bargain and sale on the 
15th of February, 1779, to Charles Gilmour 
and William Hendric, containing the follow- 
ing clause of warranty: "And the said David 
Minge, for himself, his heirs and adminis- 
trators, the aforesaid piece or parcel of land, 
with the appurtenances thereunto belonging, 
doth by these presents secure, and forever 
defend from the lawful claim or demand of 
any person or persons whatsoever, unto the 
said Gilmour and Hendric, their heirs and 
assigns; in testimony whereof, the said Da- 
vid Minge hath hereunto set his hand and 
seal the day and year above written"; that 
he afterwards, on the 15th of May, 1779, duly 
made his last will and testament, with a codi- 
cil annexed of the date of the 28th February, 
1781, by which he devised land to John Minge 
which, at the time of his decease, was of 
greater value than the land conveyed to Gil- 
mour and Hendric. They also find that the 
consideration money expressed in the deed 
had been paid. They pray the advice of 
the court, etc. The plaintiff claimed as heir 
in tail to David Minge. 

Taylor & Badger, for plaintiff. 
Davie & Baker, for defendant. 

Before IREDELL, Circuit Justice, and SIT-. 
GREAVES, District Judge. 

IREDELL, Circuit Justice. I cannot re- 
frain from expressing my high satisfaction 
in having heard this cause so ably and per- 
spicuously argued on both sides; and which 
alone, in a case of so much novelty in some 
respects, and intricacy in others, could have 
enabled me to form an opinion so early. The 
title of the lessor of the plaintiflC (independent 
of that of the defendant) is prima facie clear 
under a tenancy in tail; the father, who was 
tenant in tail in possession, having died, and 
he as his eldest son, as such entitled to enter. 
The defense is grounded on two points:— 
1. A denial of the right of entry of the lessor 
of the plaintiff, which if well founded effect- 
ually destroys this remedy by ejectment; 
since, if the lessor of the plaintiff had no right 
to enter, he had no right to make the lease 
confessed by the common rule; and without 
such lease, either actual or confessed, the 
action cannot be maintained. 2. A denial of 
Ms title altogether, independent of the rem- 
edy now used for asserting it; which, if well 
founded, shows that the lessor of the plaintiff 
has no title upon which he could recover in 
any form of action. 

To prove the first point, tha defendant's 
counsel produce a deed of David Minge, the 
father of the lessor of the plaintiff, and who 
was the tenant in tail in possession, dated 
the 15th February, 1779, conveying the prem- 
ises in fee with warranty to Charles Gilmour 
and William Hendric, under whom the de- 
fendant claims. This, it is alleged, bars the 
entry of the son, for these reasons: 1. Be- 
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cause such a deed, under the act of assembly 
of North Carolina passed in the year 1715, 
(chapter 38, § 6), is to he deemed equal to a 
feoffment in fee with livery, which it is ad- 
mitted would create a discontinuance, and 
drive the issue to his formedon, [The section 
relied on in the act of assembly is as follows: 
"All deeds or conveyances of lands, tenements 
or hereditaments, goods or chattels, which are 
already passed and registered, or which shall 
be registered within one year after the rati- 
fication of this act, for which a good and val- 
uable consideration has been actually and 
bona fide paid, shall be good and available in 
law and equity to the purchasers and their 
heirs and all others claiming by, for or under 
them, in as fuU and ample a manner to all 
intents and purposes as if such title had been 
made either by fine, common recovery, livery 
of seizin, attornment, or any other ways 
used and practiced within the kingdom of 
Great Britain,"]^ 2. Because, if this deed is 
not to be deemed a feoffment, it is at least 
a bargain and sale; and a bargain and sale, 
in fee with warranty, by the tenant in tail 
in possession, does, in itself, with or without 
assets, create a discontinuance, and conse- 
quently take away the entry of the issue. 
3. Because an act of assembly passed in 
1734. (which will be more particularly con- 
sidered presently), if it does not bar the 
title, takes away all remedy by action or en- 
try; and therefore whatever right may sub- 
sist in the lessor of the plaintiff, the courts 
are not permitted to give effect to it. 

With respect to the first reason (that under 
the act of assembly of 1715 the deed ought to 
be deemed to have the same effect as a feoff- 
ment with livery and seizin). I do not think 
the act of assembly ought to have any such 
operation. If it had been necessary to con- 
vey the land at all, that a feoffment should 
have been made use of, the livery would 
have been dispensed with, together with any 
words of form that had been omitted, and 
public proof and registration be considered 
as a substitution of one kind, and a better 
kind of notoriety for another and a worse, be- 
cause a feoffment at the present day, differ- 
ently from the solemnities in former times, 
may be executed with livery in secret; though 
at the same time it is to be observed that 
even in that case, as our act requires all con- 
veyances of land to be registered, such a 
feoffment must be registered; otherwise even 
an actual feoffment and livery itself would 
not be sufiicient. In this respect, I conceive 
the law of this state differs from that of 
England, But when a conveyance has suffi- 
cient form to convey a rightful estate, it 
appears to me utterly unjustifiable to apply 
words in an act of the legislature which are 
calculated to* give effect to a rightful convey- 
ance imperfectly executed, in such a manner 
as to convert, by necessary construction, a 
rightful estate Into a wrongful one; as in 

2 [From 1 Car. Law Repos. 34.] 
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this instance, when the deed can operate as a 
bargain and sale (which is held to convey 
only what may lawfully pass), to say it shall 
operate as a feoffment, in order that it may 
work a discontinuance; for whatever legal 
effect a discontinuance may have, still it im- 
plies some wrong in the person who creates 
it. Thus, in strictness of law, and laying 
aside for the present all consideration of the 
indulgences granted to attempts to unfetter 
estates tail, it was the duty of the ancestor to 
preserve the right of possession for the heir, 
and not to deprive him of it by alienating that 
right to another, to his prejudice. We ought 
not, therefore, at any rate to say, in the pres- 
ent instance, when the ancestor's deed was 
sufficient to pass a rightful estate, that it 
shall be held to pass a wrongful one, unless 
upon the face of the deed there was clear 
evidence to show that the latter was his in- 
tention. But there is no such evidence in 
this case, for sm-ely there is nothing on the 
face of this deed to warrant us in saying that 
the deed was designed as a deed of feoffment, 
and- therefore that it shall operate (under this 
act) as a deed of feoffment would do, accom- 
panied with actual livery. 

The second reason (that this deed, operating 
as a bargain and sale in fee with warranty 
by tenant in tail in possession, does in itself, 
with or without assets, create a discontmu- 
ance), I am clear is well founded. The fol- 
lowing authorities on the subject appear to 
me to be decisive (Litt. Ten. §§ 598-601; Co. 
Litt. 328; Gill. Ten. 112), placing a bargain 
and sale and a release on the same footing. 
And the reason, I conceive, why the warranty 
creates a discontinuance in the case of bar- 
gain and sale with warranty annexed, is this: 
It is a principle that when an estate to which 
a warranty is annexed is defeated, the war- 
ranty is good. Litt Ten. 741. By the bar- 
gain and sale in this case, the bargainee had 
an estate called a base fee, determinable on 
the entry of the issue in tail. If there had 
been no warranty, the entry of the issue 
(speaking generally, and independent of the 
particular circumstances of this case) would 
have destroyed the estate altogether. If, 
therefore, notwithstanding the warranty, the 
entry of the issue was lawful, by his entry 
the estate to* which the warranty was an- 
nexed would be defeated, and consequently 
the warranty itself destroyed. But in order 
to prevent this consequence, and to make the 
bargainee bar the issue if he can, by show- 
ing assets descended from the ancestor, the 
issue is not allowed to enter, and by that 
means ipso facto determine the estate, but 
he is driven to his formedon; in which ease, 
the estate still subsisting until judgment is 
given against him, the warranty may be 
pleaded; and then the judgment will be giv- 
en either for the demandant or tenant, as 
assets shall be made to appear or otherwise. 
Being of opinion that for this reason the 
lessor of the plaintiff had no title to enter, 
it is unnecessary to say anything as to the 
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remaining reason alleged; and this, indeed, 
■would be alone sufficient to entitle the de- 
fendants to our judgment But as in every 
case, and especially one so important as the 
present, it is more desirable to decide on 
the intrinsic merits of a title than merely on 
the form of bringing it before the court, I 
shall proceed to investigate the real merits of 
the defendant's title independent of any form. 
The title of the defendant is grounded upon 
the deed of the tenant in tail. David Minge, 
"v\'hieh I mentioned before, dated and exe- 
cuted the 15th of February, 1779, and con- 
veying the premises in fee to Charles Gil- 
mour and William Hendric, under which the 
defendant claims. This deed, as the defend- 
ant alleges, hath defeated the title of the les- 
sor of the plaintiff, in one of two ways. Ei- 
ther— 1. By the operation of the deed as a 
bargain and sale, with warranty and assets 
descending on the issue in tail, the present 
lessor of the plaintiff. Or, 2. By the act of 
the assembly of this state of April, 178i, 
e. 22. 

With regard to the first, it is clear and is ad- 
mitted that if assets to sufficient value have 
descended on the lessor of the plaintiff, he is 
barred; the reason of which is to prevent cir- 
cuity of action, because the warranty binds 
him to fulfil the warranty of his ancestor, if 
he hath assets to that purpose; and if he re- 
covered in this action he would be imme- 
diately possessed of assets, and of course 
liable to an action in respect of them. But 
it is objected that in this instance the heir is 
not liable in respect of assets,— 1. Because 
the land descended liable to a charge. 2. 
Because the heir did not^take in quality of 
heir, but as devisee. As*to the first reason, 
the law seems to be that notwithstanding a 
charge, if it doth not exhaust the whole as- 
sets, the heir shall be liable in respect to the 
overplus, which he undoubtedly takes as heir. 
Though the law appears formerly to have 
been held otherwise, yet probably that was 
owing to the uncertainty in many eases of 
ascertaining whether a charge would ex- 
haust the whole assets or not, and a pailicu- 
lar decision unwarily ci-ept into a general 
principle. Later decisions seem to have 
placed this on a proper footing by declaring 
that where the charge is plainly less than the 
value of the whole land, the overplus shall 
be assets. The assets in the present instance 
are expressly found to be sufficient beyond 
the charges to which the estate is liable; and 
therefore this objection is of no avail. But I 
have serious doubts whether, at the time of 
the death of the ancestor (which is the true 
time for considering the liability of the heir), 
he did not take as devisee, and not as heir; 
in which ease he seems not to be liable; 
though, possibly, if they have in Virginia a 
statute like that in England concerning fraud- 
ulent devisees, he might, even under those 
circumstances, be deemed liable. I know 
not how the fact as to the Virginia law is; 
and therefore, as well as because the infer- 



ence is altogether a new suggestion, which 
would demand much consideration before it 
ought to be established, I consider this point 
of the case, it being uncertain whether he 
takes as heir or devisee, too doubtful to 
ground an opinion upon it. 

I therefore proceed to the next inquiry— 
whether he is baired by the act of assembly? 
I admit, as strongly as any man can assert, 
that if this act of assembly is plainly unwar- 
ranted by the constitution, it is totally void 
as being passed without authority, the au- 
thority of the legislature being, in certain 
cases, restricted by a superior power which 
must of course be obeyed. The constitution 
is a law of the land, as well as an act of 
assembly, with this difference: that the for- 
mer is a supreme law, pai-amount to all acts 
of assembly, and unrepealable by any. As 
in case there is a dispute whether one act of 
assembly is in force or another, the judges 
must decide this, and when the latter law 
is inconsistent with a former, say the latter 
is in force, because it has repealed the for- 
mer, having authority to repeal it So when 
the constitution says one thing and an act of 
assembly another, the judges must say th& 
former law is in force and not the latter, be- 
cause the former is a supreme law um-epeal- 
able and uncontrolable by the authority 
which enacted the latter. 

The act in question has been contended to 
be -unconstitutional, because it has been sug- 
gested that it is in violation of the follow- 
ing parts of the constitution of this state: 
The twelfth, fourteenth, and twenty-fourth 
sections of the bill of rights, which is de- 
clared to be a part of the constitution. 

The twelfth section is as follows: "That na 
freeman ought to be taken, imprisoned, or 
dissefzed of his freehold liberties or privileges,, 
or outlawed or exiled, or in any manner de- 
stroyed or deprived of his life, liberty, or 
property, but by the law of the land." This 
I believe is iaken from Magna Charta, and 
simply means, as I understand it, that there 
shall be no violation of the laws of the land. 
This provision, in the barbarous and ignorant 
times in which Magna Charta was enacted, 
might be proper to restrain the excesses of 
arbitrary and unprincipled kings and nobles, 
who were every day trampling on the law; 
more especially as, even in more settled times, 
a dispensing power was alleged by many to 
be a part of the prerogative of the crown. In 
the present era of improved knowledge of 
law and liberty, it seems scarcely to have 
been necessary, though no principle is of 
higher importance; because no one would 
have the effrontery to contend that he had a 
right to violate the law. It is a part of the 
constitution, however, that must be sacredly 
observed; and I trust it Is a principle that 
would have been equally respected if it had 
formed no part of it If the law of the land 
does not in this case authorize judgment to 
be given for the defendant in the opinion of 
this court, it will undoubtedly not be given. 
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The fourteentli section is in the following 
■words: "That in all controversies at law 
respecting propeiiy the ancient mode of trial 
by jury is one of the best securities of the 
rights of the people, and ought to remain 
sacred and inviolable." The expression here 
is rather indefinite, but at the utmost it can 
only mean that in all cases where trial by 
jury formerly took place such should be the 
-ri.ode of trial in future. To apply that to this 
case: In ejectments formerly, on the issue 
of not guilty, the trial was by jury; so it has 
been in this instance. The constitution, 
therefore, in this particular has "been ex- 
actly observed. 

The following are the words of the twenty- 
fourth section: "That retrospective laws pun- 
ishing facts committed before the existence 
of such laws, and by them only declared 
criminal, are oppressive, unjust, and incom- 
patible with liberty. Wherefore no ex post 
facto law ought to be made." This, from 
the construction of the whole clause, evi- 
dently relates to punishment by subsequent 
acts for things innocently done at the time, 
or then punishable in a difiEerent manner. 
The clause considers the words "ex post 
facto," as I conceive, to have that meaning; 
otherwise the conclusion is too large for the 
premises. In a great case now depending in 
the supreme court of the United States, ar- 
gued last February, on the meaning of ex 
post facto laws, in the sense of the constitu- 
tion of the United States, numerous and 
strong authorities were adduced to show that 
the expression "ex post facto" technically 
had that meaning. A majority of the judges 
appeared to be convinced of it. but upon the 
doubt of one the case was not decided. There 
are strong reasons why the expression should 
he confined to criminal and not to civil cases. 
No principle can ever justify the pimishment 
of an innocent man; and a man is certainly 
innocent who violates no law in being. Nei- 
ther can it ever be justified to punish a man 
not entirely innocent, in a different manner 
from the punishment prescribed and pointed 
out to him at the time his ofEense is com- 
mitted. These are first principles of natural 
justice, a deviation from which will generally 
be found as impolitic as it is unjust But in 
times of violent faction or confusion of any 
kind, men are often prompted, if they caD, to 
destroy their adversaries under the color of 
the law. The numerous acts of attainder in 
England, and other arbitrary parliamentary 
punishments, show how necessary it was for 
a wise people, forming a constitution for 
themselves, to guard against tyrannies like 
these; but there not only is little reason to 
apprehend a le^slative interference for the 
sake of unjustly transferring property from ■ 
one man to another, but a constitutional pro- 
vision to that effect would be found eixtreme- 
ly difficult without interfering with some of 
the most necessary principles of legislation. 
A few instances will be sufficient to show 
this: 1. As to the roads. It is absolutely 



necessary in every country that there should 
be a power of laying out public xoads. This 
of course must be done under the direction 
of the legislature. Suppose, in the opinion 
of the legislature, a particular road ought 
to be laid out; but one or two individuals 
who own land through which it must pass 
will not consent to part with any of it for 
that purpose. Are the public to suffer for 
want of such a road, or may not the legisla- 
ture order the land they have occasion to 
make use of to be valued, and appropriate it 
accordingly, after paying or tendering the 
value? 2. In the case of fortifications. The 
erection of such in particular places might be 
indispensable for the safety of the country 
in defending it against a foreign enemy. 
Ought the possibility of such defense to be 
liable to be defeated by the caprice or dis- 
affection of a single individual, or the legis- 
lature to cause the fortifications to be erected, 
taking the proper care to compensate the in- 
dividual to the full value of the property 
and for any consequential injury arising 
from the loss of it? 3. So also in the case 
of light-houses. It is certainly the duty of 
eveiy coimtry, not only for the safety of its 
own citizens, but from motives of general 
humanity to all others, to erect light-houses 
on such parts of the coast where dangers to 
navigation may .be imminent without such 
assistance. How defective would be that 
policy which should deprive a legislature of 
so useful a power, to the loss, possibly, of 
many innocent lives! 4. So also when it is 
deemed necessaiy to impose taxes. Is any- 
thing more common than to direct a distress 
upon the propex'ty of an individual, if his 
taxes are not paid, and if unpaid within a 
limited time, that the property either real or 
personal, as the case may be, shall be sold 
in order to raise the money? These are ob- 
vious instances, to which others might easily 
be added to show that a legislature would be 
deprived of some of its most essential and 
important powers, if its authority was so 
restricted that it could not take away prop- 
erty from individuals, in any instance, with- 
out the owners' personal consent, directly 
given for that purpose, even for objects of 
the utmost public concern, and after the 
greatest care to prevent any injury to the 
individual. It would therefore have been 
very unwise if the constitution had restricted 
the legislature in any such instance; and 
this consideration, combined with the little 
probability of such a power being abused, is 
a strong additional reason why the words 
"ex post facto" should be confined to criminal 
cases only, especially when there not only 
are no words that require a contrary con- 
struction, but the words themselves plainly 
point out the construction I have given. 

It is, however, further urged by the counsel 
for the plamtiff that this act is contrary to 
natural justice, and therefore void. Some 
respectable authorities do, indeed, counte- 
nance such a doctrine— that an act against 
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natural justice is void. Others maintain a 
different one, with at least an equal claim to 
respect Under these circumstances. I can 
only consult my own reason; and I confess I 
think no court is authorized to say that an 
act is absolutely void merely because, in the 
opinion of the court, it is contrary to natural 
justice. " 

Two principles appear to me to be clear: 
If an act be unconstitutional, it is void. If 
it be constitutional, it is valid. In the latter 
ease it must be admitted that the legislature 
have exercised a trust confided to them by 
the people. In doing so they necessarily are 
left to their own discretion, and it is to be 
presumed they will have a due regard to jus- 
tice in all their conduct. It is, however, I 
conceive, left to them so far without conti-ol; 
and if they abuse their trust in the execution 
of an acknowledged power, they are indeed 
responsible, in the only way in which a legis- 
lature can be responsible, for not exercising 
their authority properly; but still, having ex- 
ercised an authority confided to them, their 
act is legal in the same manner as a judg- 
ment given by this court would be, in a case 
confessedly within its jurisdiction, however 
erroneous the principles may be on which the 
court decided. The words "against natural 
justice" are very loose terms, upon which 
very wise and upright members of the legis- 
lature and judges might differ in opinion. If 
they did, whose opinion is properly to be re- 
garded—those to whom the authority of pass- 
ing such an act is given, or a court to whom 
no authority, in this respect, necessarily re- 
sults? This case is surely different from an 
unconstitutional act which the courts must 
certainly declare to be void, because passed 
without any authority whatever. The consti- 
tution, by saying that the legislature shall 
have authority in certain cases, but shall not 
have in others, as plainly declares everything 
valid done in pursuance of the first provision, 
as everything void that is done in contradic- 
tion of the last; and it may surely be infer- 
red that if, in addition to other restrictions on 
the legislative power, such a restriction as 
that in question was intended, so as to leave 
it to the courts, in all instances, to say wheth- 
er an act was agreeable to natural justice or 
not, this restriction would have been insert- 
ed, together with others. All courts, indeed, 
as being bound to give the most reasonable 
construction to acts of the legislature, will, 
in construing an act, do it as consistentiy 
with their notions of natural justice (if there 
appears any incompatibility) as the words 
and context will admit; it being most proba- 
ble that, by such construction, the true design 
of the legislature will be pursued; but, if the 
words are too plain to admit of more than 
one construction, and the provisions be not in- 
consistent with any articles of the constitu- 
tion, I am of opinion, for the reason I have 
given, that no court has authority to say the 
act is void because in their opinion it is not 
agreeable to the principles of natural justice. 



Admitting, however, that this is a ground 
upon which a court has authority to decide, 
I am of opinion that this act is not contrary 
to the principles of natural justice. We are 
to recollect that, for many centuries in Eng- 
land the establishment of perpetuities in land- 
ed estates has been deemed a great griev- 
ance. An estate tail, in particular, created 
by the statute de donis (which is undoubted- 
ly a perpetuity, because by possibility it may 
last forever), has been considered a danger- 
ous support of a high aristocratic interest at- 
tended with numerous evils both public and 
private, so much so that though the statute 
has never been directly repealed, yet success- 
ful evasions of it have been practiced, and 
some of them with the direct sanction of the 
legislature itself. If this act, therefore, has 
been in such discredit even in England, where 
there exists a government consisting of king, 
lords, and commons, of course a great aristo- 
cratical interest, nothwithstanding which it 
has been deemed too aristocratical even for 
them, well might it excite the jealousy and 
precaution of the representatives of the peo- 
ple of this state, assembled to establish a re- 
publican form of government, founded on the 
basis of political equality among all the citi- 
zens, and to which any aristocratical devices 
must be particularly detrimental. This sub- 
ject, therefore, did not escape the attention 
of the convendon who framed the constitu- 
tion of this state; but they made the follow- 
ing provisions concerning it: 1. In the bill 
lof rights (section 23): "That perpetuities and 
monopolies are contrary to the genius of a 
free state, and ought not to be allowed." In 
the constitution (section 43): "That the fu- 
ture legislature of this state shall regulate 
entails in such a manner as to prevent perpe- 
tuities." It may well be conceived that in 
the very critical period in which this conven- 
tion sat, and considering the other important 
business they had to do, they had not suffi- 
cient leisure to attend to this subject, so as to 
make a provision for it in all its proper de- 
tails. They therefore directed a future legis- 
lature to do it; but, by the anxiety they 
showed on the subject (declaring perpetuities 
and monopolies contrary to the genius of a 
free state, and directing the legislature in the 
manner above expressed), they showed their 
opinion of the existence of the evil, their 
earnest desire to remedy it, and that it was 
of a kind which in their opinion required the 
sanction of the constitution itself, and might 
not safely be confided altogether to legisla- 
tive discretion to provide a remedy or not. 
It may therefore justly be considered that the 
legislature had the authority of the conven- 
tion as to this object devolved on them, and 
consequenUy, that when the law passed 
which they were directed to enact, it should 
have the same effect as tf the provisions in it 
had formed part of the constitution itself. 
The provision in the constitution would other- 
wise be nugatory and idle, since, had that 
said nothing on the subject, the legislature 
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might undoubtedly have regulated entails as 
they pleased. 

It is a known principle of law, in any ordi- 
nary case, that when any estate is created by 
virtue of a power, the party to whom it is 
conveyed shall be deemed to hold the estate 
under the power, and not simply under the 
conveyance itself. We know it is an invaria- 
ble pi-ineiple of eauity (whose object it pro- 
fessedly is to decide on the principles of nat- 
ural justice, when no express law interferes), 
that what ought to have been done shall be 
regarded as done. As estates of this nature 
are declared by the bill of rights to be con- 
trary to the genius of a free people, and that 
they ought not to be allowed, and the legis- 
lature are directed by the constitution to reg- 
ulate entails in such a manner as to prevent 
perpetuities, if either the difficulty of the 
case, the interference of other business, or 
the wilful neglect of the legislature occasion- 
ed a postponement of the remedy which it 
was the duty of the legislature to provide, it 
cannot be unreasonable to say, that when the 
provision was made, it should guard against 
any intermediate evils (if any had occurred), 
which had accrued" contrary to the true in- 
tent and meaning of the constitution, in 
which the whole people had an interest, and 
the benefits of which they were entitled to, 
without the legislature being at liberty to 
withhold them. Upon a great scale the legis- 
lature may be considered as trustees, the peo- 
ple as the persons for whose benefit the trust 
was created. Ought they, therefore, to suf- 
fer any injury by any delay in the execution 
of the trust? They certainly ought not, if it 
were in the power of the trustees to prevent 
it. In this case, I conceive, the legislature, 
at the time they executed this authority, were 
to consider whether the evils which had hap- 
pened in the mean time (if any had happen- 
ed) required a retrospective remedy in order 
to defeat any mischief which a delay con- 
trary to the intent of the constitution had oc- 
casioned or not. If it appeared to them that 
such a remedy was proper, to give the con- 
stitution its full effect, I conceive they not 
only had authority, but it was their duty to 
provide it; the whole regulation on this sub- 
ject being by the constitution itself left to 
their discretion. If no such remedy appeared 
necessary they might make an ordinary act, 
to take place in every particular in future; 
but they viewed it in the former light, and 
their decision, of course, must be submitted 
to. The persons to be affected by this act 
who resided in the state, and were citizens of 
it, might derive more benefit from their share 
of the public property occasioned by the rem- 
dy against so great an evil, than loss by be- 
ing deprived of a particular estate derived 
from so obnoxious a source. They, at any 
rate, partake equally of the benefits of the 
constitution with others who were parties to 
it, and consequently liable to all its advanta- 
ges and disadvantages. Persons who are not 

resident in the state, but as citizens of other 
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states are permitted to hold lands in it, 
though in some respects differently circum- 
stanced, cannot expect to hold their tities up- 
on a different footing from citizens them- 
selves, and may possibly, in some particular 
instances, be compensated for the loss of one 
estate by the superior value of others, if they 
hold such, derived from the general influence 
of wise precautions for the public benefit. 
In a state of society properly regulated it 
must frequentiy happen that private and pub- 
lis interests in some degree interfere with 
each other. In such eases is it not unavoida- 
ble, and agreeable to the very principle on 
which all governments are formed, that the 
former should yield to the latter? Yet, clear 
as this principle is, and necessary as in many 
cases it is that it should be enforced, many, 
from injudicious notions of liberty, speak of 
the rights of each individual as if he subsist- 
ed in a state of nature unconnected with any 
other mortal in the universe, and deriving no 
benefits from a well-constituted society, which 
are more than an ample compensation for any 
accidental sacrifice which the public interest 
may occasionally require of a subordinate 
private advantage to a superior public good. 
These are considerations upon the supposition 
that the rights of^ the lessor of the plaintiff 
subsisted in full force under the statute de 
donis until the act of assembly in question 
was made. That, however, may well be 
doubted because there seem at least plausible 
reasons for suggesting that it was altogether 
taken away by the constitution, or at least by 
the act of assembly of April, 177S, c. 5. It 
will be immaterial to consider the effect of 
the former, because if the latter was not 
opei-ative enough for the purpose, the former 
undoubtedly was not; and if the latter was, 
it was sufficientiy early to establish the title 
of the defendant on this ground. 

The provisions of the act in question, so far 
as they concern this subject, are as follows: 
"Whereas doubts may arise upon the revolu- 
tion in government, whether any and- what 
laws continue in force here: For prevention 
of which, be it enacted," etc., "that all such 
statutes and such parts of the common law 
as were heretofore in force and use within 
this teiTitory, and all the acts of the late gen- 
eral assemblies thereof, or so much of the 
said statutes, common law, and acts of as- 
sembly as are not destructive of, repugnant 
to, or inconsistent with the freedom and in- 
dependence of this state, and of the govern- 
ment therein established, and which have not 
been otherwise provided for in the whole or 
in part, not abrogated, repealed, expired, or 
become obsolete, are hereby declared to be in 
full force within this state." Though these 
words are altogether in the affirmative, they 
imply a negative because the act was ex- 
pressly made to remove doubts "whether any 
and what laws" were in force, and of course 
to exclude from the construction of being in 
force all not specified. If, therefore, the stat- 
ute de donis be not one of those intended by 
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the legislature to be in force, it remained no 
longer in force after this act Tvas made, even 
had it been so till then. Whatever doubt 
might have existed otherwise, yet the words 
of the bill of rights and the constitution them- 
selves show that, in the opinion of those who 
framed them, this act was deemed inconsist- 
ent with the freedom and independence of 
this state. This act, therefore, was not one 
of those declared to be in force, and conse- 
quently, if no exception is to be made of this 
case in particular, it is to be deemed abro- 
gated, at least from that time. There being 
special provision in the constitution concern- 
ing entails, any act on this subject might be 
deemed impliedly excepted from these gen- 
eral words if such estates then in being were 
to be entirely destroyed by it; but if they 
were not, the only effect such a construction 
could have would be to reduce them to their 
common law condition, that is, to make them 
fees conditional, by taking off the restraint 
of alienation which the statute de donis im- 
posed, and which restraint constituted the 
whole danger from them which the constitu- 
tion contemplated. If this view of the sub- 
ject be proper, then, as this act was passed 
in April, 1778, when David Minge was alive, 
instead of holding an estate tail, as before, 
he held an estate called a fee conditional one, 
the property of which undoubtedly was, as he 
had then issue born capable of inheriting the 
estate, to alien the estate as he thought prop- 
er. His alienation, accordingly, to Gilmour 
and Hendric, under the deed of the 15th Feb- 
ruary, 1779, is (upon this ground) a complete 
bar to the lessor of the plaintiff, independent 
of all other circumstances in the case, I do 
not, however, confidently tely'upon this prin- 
ciple; but whatever doubt may be entertam- 
ed on that part of the case, I am clear in the 
former reasons I have urged, showing that 
the title of the lessor of the plaintiff (if he 
ever had any) was constitutionally taken 
away by the conjoint operation of the consti- 
tution and the act of assembly passed in pur- 
suance of its express authority; and therefore 
that he must fail in this case as well for want 
of title as from pursuing an improper remedy. 
I am althorized to say my Brother SIT- 
GREAVES [District Judge] concurs in this 
opinion; the conseauence is that there must 
be judgment for the defendant. 
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Case No. 9,63S. 

MINI V. ADAMS. 

[The case reported under above title in 3 "Wall. 
Jr. 20, and 12 Leg. Int. 4, is the same as Case 
No. 2.673.1 



Case No. 9,633. 

MINIFIE V. DUCKWORTH. 

[2 Cranch, G. C. 39.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1811. 

Justice of Peace— Appeal — Case Tkied deNovo. 

Upon an appeal from the judgment of a justice 
of the peace, the cause is to be tried de novo. 

THE COURT said that the appeal sus- 
pended the judgment below, and the cause 
must be tried de novo, as if no judgment 
had been rendered. 
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Case No. 9,634. 

The MINNA. 

[Blatchf. Pr. Cas. 333.] 2 

District Court, S. D. New York. March 26, 
1863. 

Pkize — ^Violating Blockade — Jci>ioial Notice. 

1. Vessel and cargo condemned for an attempt 
to violate the blockade. 

2. The court will take judicial notice of the 
fact that the shipi)er at Nassau', a neutral port, 
of a cargo captured as prize, for an alleged at- 
tempt to violate the blockade, is a person who is 
shown by the records of the court to have been 
actively engaged in trading to and from the 
blockaded ports of the enemy. 

In admiralty. 

BETTS, District Judge. A libel was filed 
in this suit Mai-ch 2, 1863. The warrant of 
attachment and the monition issued thereon 
were returned by the marshal as duly 
served, on the 24th of the same month. A 
default was ordered therein by the court, 
and the ship's papers, with the proofs in 
preparatorio, and the proceedings in the 
suit, were, on the same day, submitted to 
the court for adjudication. The libel alleges 
the capture of the vessel and cargo by the 
United States steamer Victoria, on the ISth 
of February last, at sea, near Beacon Inlet, 
off the coast of North Carolina, and that the 
vessel and cargo- are subject to condemna- 
tion and forfeiture as prize of war, and sent 
to this port for adjudication for that cause. 
There was found on board of the vessel, 
when seized, a certificate of British registry 
of the vessel, at the port of Quebec, to Thom- 
as Norris, of that place, as owner, bearing 
date October 10, 1853. There are frequent 
changes of the command of the vessel in- 
dorsed on the registry, down to the date of 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 

2 [Reported by Samuel Blatchford, Esq.] 
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NovemTjer 20, 1860. The vessel had on board 
a clearance from the port of Nassau, for 
New York, dated February 10, 1863; bills 
of lading and invoices of the cargo, princi- 
pally salt, shipped by Adderly & Co., of the 
same date, shipment and destination; also 
a letter of advice of liire date, from the 
shippers to Messrs. Thomas & Holmes, of 
New Yorli. No other papers relating to 
the voyage were produced from the vessel. 
The master, the mate, the coolc and one sea- 
man were examined as witnesses in pre- 
paratorio, on the 2d and 3d days of March 
Instant. The master says that he was put 
in command of the vessel and cargo at Nas- 
sau, by Adderly & Co., residing there; that 
she was captured about twenty miles south- 
east of Wilmington, N. 0.; that the master and 
crew (nine in number) were hired at Nassau 
about the middle of February last; that the 
lading was salt, copperas and drugs; that 
the voyage was to commence at Nassau, and 
•end at New York; that he knew of no other 
-destination; that he knew that Wilmington 
had been blockaded; that when he left Nas- 
sau, he supposed it was in possession of the 
United States; that it was under blockade 
at the time the vessel was captured; and 
that when the vessel was arrested she was 
steering westerly, towards the land, the wind 
"being northeasterly. The mate says the ves- 
sel was captured about five miles from land, 
which was in sight; that he told the master 
the vessel was near land, but she was kept 
standing in; that he knew of the war and 
the blockade of Wilmington, but does not 
know what information the captain had; 
that the course of the vessel was altered 
when the steamer was first discovered; that 
she then went about again, and stood in- 
shore, and then the master and crew aban- 
doned her; that the captain . ordered the 
vessel to be headed to the shore before he 
took to the boat; that he (the witness) does 
not believe the captain was bound on an 
honest voyage to New York, but believes 
he Intended to run the vessel ashore and 
go on shore himself; that the captain or- 
dered the wheelman to steer her for the 
shore; and that he (the witness) believes that 
the captain Intended to run the blockade on 
this voyage. The cook states that the cap- 
ture was made between seven and eight 
o'clock a. m., about five miles ofE shore, be- 
tween Wilmington and Cape Fear, and that 
he knew that the coast was under blockade 
at the time. 

This testimony presents the case of an 
English vessel procured for the alleged voy- 
age by a house at Nassau, N. P., which 
house has been notoriously engaged with 
great activity^ since the blockade has been 
imposed on the coasts of the Carolinas, in 
trading to and from the enemy ports in that 
vicinity, in violation of the blockade. That 
fact has been established by floods of evi- 
dence, so that the court cannot avoid judici- 
ally noticing its existence, any more than it 



can the proximity of that house and of its 
managers to the blockaded ports. The Apol- 
lon, 9 Wheat. [22 U. S.] 374; Peyroux v. 
Howard, 7 Pet [32 TJ. S.] 342. They took 
the direction of this vessel, which ""had been 
previously registered in the province of Can- 
ada, and officered, manned, laded, and de- 
spatched her, without any documentary title to 
her or her service, and put her upon a voy- 
age from Nassau to New York with a cargo 
brought from Canada to Nassau, passing 
by New York and specially adapted to the 
markets and wants of the rebels, and con- 
taining nothing which appears to be of any 
particular demand or attraction in the New 
York market. They furnished no evidence 
of the circumstances and necessity of the 
voyage performed. They ran the vessel and 
cargo directly from Nassau across to Wil- 
mington and she was arrested heading in 
shore, between Cape Fear and Wilmington. 
No log-book or memorandum is found noting 
the course of the navigation or the cause of 
it. When pursued by the capturing vessel 
the master and crew of the prize abandoned 
her in a boat, and attempted to make the 
shore themselves and to have the vessel 
also run into the territory of the enemy. 
The mate testifies his belief that the vessel 
came on the coast with the Intention of run- 
ning the blockade. This is clearly the lan- 
guage and import of the whole transaction; 
and I am satisfied that the vessel was, when 
captured, navigated with the intention of 
violating the blockade, and is lawful prize 
of war. Decree accordingly. 



Case "No, 9,635. 

MINNESOTA LINSEED OIL CO. v. COL- 
LIER WHITE LEAD CO. 

[4 Dill. 431: Syllabi, 74; 15 Alb. Law J. 39; 
24 Pittsb. Leg. J. 96.] i 

Circuit Court, D. Minnesota. 1876. 

CoNTiiACTs^Br Telegraph— Acceptance— Wees' 
Complete. 

1. In "contracts by telegraph" the same rule 
as to acceptance prevails as in contracts by mail; 
the contract is completed when an acceptance of 
the proposition is deposited for transmission in 
the telegraph office. 

[Cited in Garrettson v. North Atchison Bank, 
47 Fed. 870.] 

[Approved in Haas v. Myers, 111 111. 424, 426.] 

2. In case of a proposition by telegraph for the 
sale of certain goods, the market for which was 
subject to sudden and great fluctuations, an im- 
mediate answer should be returned, and an ac- 
ceptance of such proposition telegraphed after a 
delay of twenty-four hours from the time of its 
receipt was not an acceptance within a reason- 
able lame, and did not operate to complete the 
contract, 

[Cited in Ortman v. .Weaver, 11 Fed. 362; 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 15 
Alb. Law J. 39. and 24 Pittsb. Leg. J. 96, con- 
tain only partial reports.] 
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De "Witt y. Chicago, B. & Q. Ry. €o., 41 
Fed. 485; Mart v. Shaw, 51 Fed. 864.] 
[Cited in Trounstine v. Sellers, 35 Kan. 447, 11 
Pac. 444.] 

This action was removed from the state 
court and a trial by jury waived. The plain- 
tiff seeks to recover the sum of $2,151.50, with 
interest from September 20, 1875— a balance 
claimed to be due for oil sold to the defend- 
ant The defendant, in its answer, alleges 
that on August 3d, 1875, a contract was 
entered into between the parties, whereby 
the plaintiff agi-eed to sell and deliver to 
the defendant, at the city of St. Louis, dur- 
ing the said month of August, twelve thou- 
sand four hundred and fifty (12,450) gallons 
of linseed oil for the price of fifty-eight (58) 
cents per gallon, and that the plaintiff has 
neglected and refused to deliver the oil ac- 
cording to the contract; that the market 
value of oil after August 3d and during the 
month was not less than seventy (70) cents 
per gallon, and therefore claims a set-off or 
counter-claim to plaintiff's cause of action. 
The reply of the plaintiff denies that any 
contract was entered into between it and de- 
fendant. 

The plaintiff resided at Minneapolis, ilin- 
nesota, and the defendant was the resident 
agent of the plaintiff, at St. Louis, Missouri. 
The contract is alleged to have been made 
by telegraph. 

The plaintiff sent the following dispatch to 
the defendant: "Minneapolis, July 29, 1875. 
To Alex. Easton, Secretary Collier White 
Lead Company, St. Louis, Missouri: Ac- 
count of sales not enclosed in yours of 27th. 
Please wire us best offer for round lot named 
by you— one hundred barrels shipped. Min- 
nesota Linseed Oil Company." 

The following answer was received: "St 
Louis, Mo., July 30, 1875. To the Minne- 
sota Linseed Oil Company: Three hundred 
barrels fifty-five cents here, thirty days, no 
commission, August delivery. Answer. Col- 
lier Company." 

The following reply was returned: "Minne- 
apolis, July 31, 1875. Will accept fifty-eight 
cents (58c), on terms named in your tele- 
gram. Minnesota Linseed Oil Company." 

This dispatch was transmitted Saturday, 
July 31, 1875, at 9:15 p. m,, and was not de- 
livered to the defendant in St. Louis, until 
Monday morning, August 2, between eight 
and nine o'clock. 

On Tuesday, August 3, at 8:53 a. m., the 
following dispatch was deposited for trans- 
mission in the telegraph office: "St. Louis, 
Mo., August 3, 1875. To Minnesota Linseed 
Oil Company, Minneapolis: Offer accepted- 
ship three hundred barrels as soon as pos- 
sible. Collier Company." 

The following telegrams passed between the 
parties after the last one was deposited in 
the office at St. Louis: "Minneapolis, August 
3, 1875. To Collier Company, St. Louis: We 
must withdraw our offer wired July 31st. 
Minnesota Linseed Oil Company." 



Answered: "St. Louis, August 3, 1875. 
Minnesota Linseed Oil Company: Sale effect- 
ed before your request to withdraw was re- 
ceived. When will you ship? Collier Com- 
pany." 

It appeared that the market was very much 
unsettled, and that the price of oil was sub- 
ject to sudden fluctuations during the month 
previous and at the time of this negotiation, 
varying from day to day, and ranging be- 
tween fifty-five and seventy-five cents per 
gallon. It is urged by the defendant that 
the dispatch of Tuesday, August 3d, 1875, 
accepting the offer of the plaintiff transmit- 
ted July 31st, and delivered Monday morn- 
ing, August 2d, concluded a contract for the 
sale of the twelve thousand four hundred 
and fifty gallons of oil. The plaintiff, on the 
contrary, claims, 1st, that the dispatch ac- 
cepting the proposition made July 31st, was 
not received until after the offer had been 
withdrawn; 2d, that the acceptance of the 
offer was not in due time; that the delay was 
unreasonable, and therefore no contract was 
completed. 

Young & Newel, for plaintiff. 

Geo. L. & Chas. E. Otis, for defendant 

NELSON, District Judge. It is well set- 
tied by the authorities in this country, and 
sustained by the later English decisions, that 
there is no difference in the rules governing 
the negotiation of contracts by corespond- 
ence through the post-office and by telegraph, 
and a contract is concluded when an ac- 
ceptance of a proposition is deposited in the 
telegraph office for transmission. See 14 Am. 
Law Reg. 401, "Contracts by Telegraph," arti- 
cle by Judge Redfield, and authorities cited; 
also, Trevor v- Wood, 36 N. Y. 307. 

The reason for this rule is well stated in 
Adams v. Lindsell, 1 Bam. & Aid. G81. The 
negotiation in that case was by post The 
court saict: "That if a bargain could not be 
closed by letter before the answer was re- 
ceived, no contract could be completed 
through the medium of the post-office; that 
if the one party was not bound by his offer 
when it was accepted (that is, at the time 
the letter of acceptance is deposited in the 
mail), then the other party ought not to be 
bound until after they had received a notifi- 
cation that the answer had been received and 
assented to, and that so it might go on ad 
infinitum." See, also, 5. Pa. St 339; 11 N. 
Y. 441; Mactier v. Frith, 6 Wend. 103; 48 
N. H. 14; 8 C. B. 225. In the case at bar the 
delivery of the message at the telegraph of- 
fice signified the acceptance of the offer. If 
any contract was entered into, the meeting 
of minds was at 8:53 of the clock, on Tues- 
day morning, August 3d, and the subsequent 
dispatches are out of the case. 1 Pars. Cont 
482. 483. 

This rule is not strenuously dissented from 
on the argument, and it is substantially ad- 
mitted that the acceptance of an offer by 
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letter or by telegrapli completes the contract, 
■n'hen such acceptance is put in the proper 
and usual way of being communicated by the 
agency employed to can-y it; and that when 
an offer is made by telegraph, S,n acceptance 
by telegraph takes effect when the dispatch 
containing the acceptance is deposited for 
transmission in the telegraph office, and not 
when it is received by the other party. Con- 
ceding this, there remains only one question 
to decide, which will determine the issues: 
Was the acceptance of defendant deposit- 
ed in the telegraph pfflce Tuesday, August 
3d, within a reasonable time, so as to con- 
summate a contract binding upon the plain- 
tiff? 

It is undoubtedly the rule that when a 
proposition is made under the circumstances 
in this case, an acceptance concludes the con- 
tract if the offer is still open, and the mu- 
tual consent necessary to convert the offer 
of one party into a binding contract by the 
acceptance of the other is established, if 
such acceptance is within a reasonable time 
after the offer was received. 

The better opinion is, that what is, or is 
not, a reasonable time, must depend upon the 
circumstances attending the negotiation, and 
the character of the subject matter of the 
contract, and in no better way can the in- 
tention of the parties be determined. If the 
negotiation is in respect to an article stable 
in price, there is not so much reason for an 
immediate acceptance of the offer, and the 
same rule would not apply as in a case where 
the negotiation related to an article subject 
to sudden and great fluctuations in the mar- 
ket. 

The mle in regard to the length of the time 
an offer shall continue, and when an accept- 
ance completes the contract, is laid down in 
Tarsons on Contracts (volume 1, p. 482). He 
says: "It may be said that whether the offer 
be made for a time certain or not, the in- 
tention or understanding of the parties is to 
govern, * * * If no definite time is stated, 
then the inquiry as to a reasonable time re- 
solves itself into an inquiry as to what time 
it is rational to suppose the parties contem- 
plated; and the law will decide this to be 
that time which as rational men they ought 
to have nnderstood each other to have had 
in mind." Applying this rule^ it seems clear 
that the intention of the plaintiff, in making 
the offer by telegraph, to sell an article which 
fluctuates so much in price, must have been 
upon the understanding that the acceptance, 
if at all, should be immediate, and as soon 
after the receipt of the offer as would give a 
fair opportunity for consideration- The de- 
lay here was too long, and manifestly unjust 
to the plaintiff, for it afforded the defendant 
an oppoitunlty to take advantage of a change 
in the market, and accept or refuse the offer 
as would best subsei've its interests. 

Judgment will be entered in favor of the 
plaintiff for the amount claimed. The coun- 
ter-claim is denied. Judgment accordingly. 
17FED.CAS — 29 
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Case K"o. 9,636. 

MINNETT v. MILWAUKEE & ST, P. 
RY. CO. 

13 Dill. 460; 3 Cent. Law J. 281; 13 Alb. Law 

J. 254; 8 Chi. Lepr. News. 1C9; 22 Int. 

Rev. Ree. 67.] i 

Circuit Court, D. Minnesota. 1875. 

Removai. of Causes— Local Isfluexce and Prej- 
udice— Who Mir Make Affidavit — "Fin'al 
Trial — Time of Application for Removal. 

1. The act of March 2, 1867 [14 Stat. 558], as 
to the removal of, suits from the state to tlie 
federal court, altliough technically repealed by 
the Revised Statutes, is therein substantially re- 
enacted, and a party on complying with its provi- 
sions is entitled to a removal of the cause. 

[Cited in Ciane v. Reeder, Case No. 3,356.] 

2. The president, and perhaps, the general 
manager of a railway company, is prima facie 
entitled to make the required ajfidavit in such a 
case. 

[Cited in Mix v. Andes Ins. Co., 74 N. Y. 56.] 

3. Such application may be made after a new 
trial on the merits has been granted and before 
the new trial has been commenced. 

[Cited in McCallon v. Waterman, Case No. 
8,675.] 

The plaintiff [John INIimiett] brought his ac- 
tion in the state district court; and after a 
trial upon its merits and a verdict in his 
favor, the court, upon the defendant's motion, 
granted a new trial, for reasons, as stated, 
that "said verdict is not justified by the evi- 
dence and is contrary to law." The defend- 
ant on February 13th, 1875, presented a peti- 
tion for the removal of the case to the United 
States circuit court, embodying the substance 
of the language of the third subdivision of 
section 639, page 113, Rev. St U. S., except 
that it states that there has been "no final 
hearing or trial of the cause." The proper 
security was offered, and the affidavits of the 
president of the company defendant, and its 
general manager, were made and filed at the 
time of filing the petition. The defendant's 
attorney, after these steps had been taken, 
served a notice upon the attorneys for the 
plaintiff of a motion before the state district 
court for the removal of the suit. In this no- 
tice he states that the defendant has filed the 
affidavit provided for by an act of congress 
approved March 2d, 1867. The motion came 
before the com-t, and after counsel for the 
plaintiff and defendant had been heard, the 
removal was ordered February 23d, 1875. 
The plaintiff now moves before this court for 
an order remanding the suit, for the reasons: 
1. Because said cause was sought to be re- 
moved under Act 1867, c. 196, which act was 
not in force at the date of the presentation 
of the petition for said removal, and of the 
order granted thereon. 2. Because the peti- 
tion, affidavit and bond presented to the state 
court were not drawn, executed or approved 
under or by virtue of any law of the United 
States in such case provided, in force and ef- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 3 
Cent. Law J. 281, contains only a partial report.] 
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feet at said date. 3, Because no removal can 
or could be had of said cause after a trial 
thereof upon the merits. Other reasons were 
urged, but they are substantially embodied in 
those above given. 

E. C. Palmer, for the motion. 
Gordon B. CoZe, contra. 

NELSON, District Judge. 1. If the defend- 
ant complied with the law in force at the 
time it presented the petition, affidavits and 
security, it was entitled to have the suit re- 
moved, and the judge of the state court had 
no discretion in the premises. The petition 
makes no allusion to any particular act of 
congress, but states that the petitioner is a 
citizen of the state of "Wisconsin, and the 
plaintiff a citizen of the state of Minnesota; 
alleges the amount sought to be recovered 
sufficiently large to give the federal court ju- 
risdiction, and in terms embraces all that is 
set forth and necessary to be done under the 
third subdivision of section 639, Rev. St. 

These statutes embrace all the laws in force 
December 1, 1873, as revised and consolidat- 
ed; and section 639 contains all the provisions 
of the several previous acts relating to the 
removal of suits from the state to the federal 
court The only change made is in the act of 
1867, by ti-ansposition of the words in the 
phrase, "at any time before the final hearing 
or trial," so as to I'ead, "at any time before 
the trial or final hearing." 

The notice of the motion which was served 
upon the plaintiff's attorney states that the 
removal is demanded under the act of 1867, 
which was technically repealed at the time 
the defendant presented its petition. The 
right of removal, however, does not depend 
upon the contents of the notice of the motion 
for removal; and the state court, as before 
stated, could not withhold the removal if the 
existing law in regai-d to the petition, aflada- 
vits, and security was complied with. This 
court is also bound to retain jurisdiction of 
the suit under such circumstances. 

2. In my opinion, the allegation in the peti- 
tion, that there has been no final hearing or 
trial of the cause, is a compliance, substantial- 
ly, with the third subdivision of section 639, 
which gives the right of removal at any time 
before "the trial or final hearing;" and cor- 
porations being within its pui-view, any proper 
officer— particularly the president, who is the 
head of the organization — could make the 
requisite affidavit. 

3. The other question necessary to be deter- 
mined is whether, there having been* a trial 
upon the merits, the defendant is entitled to 
a removal of the action, a new trial having 
been granted. The statute requires the peti- 
tion to be filed before "the trial or final hear- 
ing of the cause;" and it is urged that a trial 
on the merits prevents the removal of the 
case. "The trial" mentioned in the act, in my 
opinion, means, not "one trial," or "a trial," 
but a determination of the rights of the par- 



ties forever. When a new trial was granted, 
the suit was in the same position that it would 
have been had no trial taken place; the first 
trial had been erroneous— it had not been in 
accordance with the law, and there had been 
no such examination of the rights involved as 
was contemplated hy congress in using the 
word "trial." Again "the trial" mentioned in 
the act means a final investigation of the 
rights involved in the com-t of original juris- 
diction. 

The tei-ms "the trial," and "final hearing" 
are used by congress as having a relative con- 
nection—a reciprocal meaning— the former ap- 
plicable to actions at law, and the latter to 
equity cases. The word "suit" embraces ac- 
tions at law as well as equity cases, and the 
conjunction "or" connecting the words "the 
trial" and "final hearing" is used, as it often 
is, where it is sought to give an explanation 
or definition of the same thing in different 
words. Such must be the true construction 
of the law, for it is hardly probable that a 
distinction would be made between actions at 
law and equity causes, which would present a 
strange anomaly as suggested by Mr. Justice 
Swayne in Insurance Co. v. Dunn, 19 "Wall. 
[86 U. S.] 225, that "in equity eases a final 
hearing only could take away the right of 
removal, while any trial, however interlocu- 
toi-y in its character, should have the same 
effect in an action at law." To avoid this the 
supreme judicial court of Massachusetts, in 
Galpin v. Critchlow [112 Jlass. 339], constru- 
ing the law of 1867, which used the language 
"before the final hearing or ti-ial," said the 
"'trial' appropriately designates a trial by 
jury of an issue which wiU determine the 
facts in an action at law, and 'final hearing,' 
in contradistinction to hearings upon inter- 
locutoi-y matters, the hearing of the cause 
upon its merits by a judge sitting in equity." 

The supreme judicial court of New Hamp- 
shire, in Whittier v. Hartford Ins. Co. [55 N. 
H. 141], agree to the judgment in the Massa- 
chusetts case, and consider the reasoning in 
that applicable to the law as it appears in 
section 639, par. 3. With great respect for 
these courts, I cannot agree to their interpre- 
tation of the statute. In equitj^ practice the 
term "hearing" has a well defined meaning, 
viz: "that stage or proceedings in an equity 
cause which corresponds to a trial of a cause 
at law; the hearing of counsel upon the plead- 
ings and proofs." The qualifying adjective 
"final" makes this "hearing" one that abso- 
lutely ends the matter in dispute, and is ex- 
planatory of the words "the trial." This case 
is certainly within the spirit of the law, and 
in my opinion within its letter. The motion 
to remand is denied. Jlotion denied. 

NOTE. Subsequently another ground was 
taken before the circuit judge, on which to re- 
mand the cause, viz: that the Milwaukee & St. 
Paul Railway Company was a domestic corpo- 
ration of Minnesota, but on examing the nlead- 
ings and the legislation of the state applicable 
to the question the court overruled the objec- 
tion, referring to the case of Williams v, Sfis- 
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aouri, Kansas & Texas Railway Co. [Case No. 
17,728], and the cases there cited. 

See Farmers' Loan & Trust Co. t. Maauillan 
rid. 4,668], 
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Case "No, 9,638. 

The MINNIE MILLER. 

[6 Ben. 117.] i 

District Court, E. D. New York. May, 1872. 

Salvage— Detention of Phopebty bt Salvous 
—Costs. 

The ship P. fell in with the brig M. about 175 
miles from New lork. The brig had lost her 
masts, but had rigged jury masts, and was 
making profiress towards New York, ner des- 
tination. The P. took her in tow and towed 
lier till near Sandy Hook, when a tug took her 
-to New York, where she arrived five days after 
«he was taken in tow. Part of her chain hav- 
ing been left on board of the P., was demanded 
■of her, but the master of the P. refused to give 
it up, saying they should hold it till the salvage 
was settled. The value of the brig, freight and 
cargo, was $18,500. Mdd, that the service was 
not towage merely, but salvage; that $2,250 was 
a proper amount to be awarded, and that the 
libellants should not recover costs because of the 
refusal to deliver up the chain, such costs to be 
paid by the owners, unless the refusal was 
shown to have been without the knowledge of 
the owners, and, in that ease, by the master, 

[Cited in The Col. Adams. 19 Fed, 796; The 
M.irie Anne, 48 Fed. 748.] 

This was a libel by the owners and the 
master and crew of the ship Pacific to re- 
■cover salvage for services rendered to the 
aiinnie Miller. The Pacific fell in with the 
Minnie Miller about 175 miles from New 
York, dismasted and in distress. Both ves- 
sels were bound to New York. The ship 
took hold of the brig and towed her nearly 
to Sandy Hook, the service occupying five 
4ays, The brig's answer to the libel denied 
that the service was a salvage service, stat- 
ing that, though she had lost her masts, yet 
jury masts had beea rigged, by means of 
which the brig was prosecuting, and could 
have prosecuted, her voyage, and was not 
an distress. It was claimed, on behalf of 
the brig, that the brig was only bound to 
pay for towage, which she was willing to 
pay. The value of the brig, freight and car- 
go was $18500. It appeared in evidence 
that a part of the brig's chain, which had 
been used in towing her, was left on board 
the Pacific and was brought by her to New 
York. A demand was made for the chain, 
but it was not given up, the master of the 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Pacific saying that they would keep it till 
the salvage was determined. 

James K. Hill, for libellants. 
W. A. Darlmg, for claimants. 

BENEDICT, District Judge. The facts 
proved in this action disclose a case of salv- 
age service rendered by the ship Pacific to 
the brig aiinnie Miller; and a proper reward 
to be paid therefor by the brig, her freight 
and cargo, I judge to be the sum of $2,250, 
the same to be borne by the brig, her 
freight, and the cargo, in proportion to their 
respective values. I give the libellants no 
costs because of the cu'cumstances attending 
the detention of the brig's chain by the ship 
after, a demand made therefor 

Courts of admiiulty are always careful to 
see that in any case of salvage a proper re- 
ward is paid therefor, and they are not only 
willing but competent to protect salvors in 
their rights. There is, therefore, seldom, if 
ever, any excuse for the use of pressure of 
any kind to secure or even hasten a proper 
adjustment of the salvor's claim. 

In the present instance there was no ne- 
cessity for retaining possession of the chain, 
and it should have been promptly returned 
to the brig, instead of which it was detained, 
with the notice that it would be held till the 
salvage was settled, and it is still so held. 

To mark my disapproval of such action, I 
refuse costs, and direct that, in apportiordng 
the salvage, the libellants' costs be charged 
to the owner of the ship, unless it be made 
to appear that the captain detained the chain 
without the knowledge of the owner, in 
which case the master must bear the costs. 



Case No. 9,639. 

The MINNIE R, CHILDS. 

" The R. P. NOBLE. 

[9 Ben. 200.] i 

District Court, E. D. New York. July, 1877. 

Collision — Steamboat and Vessel— Speed. 

1. "Where a tug coming into the channel of the 
Kill von KuU, above Staten Island, with a 
schooner in tow, met a steamboat coming from 
Newark Bay, and exchanged signals with her, 
but a collision ensued between the steamboat 
and the tow: Held, that the steamboat was in 
fault, for not getting to the east side of the chan- 
nel, after exchanging signals with the tug show- 
ing that the latter was to go on the west side, 

2. The tug was not in fault for keeping up her 
speed under the circumstances, nor the schooner 
in fault for not failing to east off the -hawser. 

3. A steamboat that cannot be steered should 
be stopped, 

[Cited in The Cit7 of Macon, 47 Fed. 925,] 

In admiralty. 

L, A. Lockwood, for the libellants, 
Beebe, Wilcox & Hobbs, for the tug. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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H. B. Whitbeck, for the steamboat. 

BENEDICT, District Judge. Tliis action is 
brought to recover for damages done to the 
schooner Gillan, by being mn into by the 
steamboat Minnie R. Childs, on August 1st, 
1^74, in the Kills. The schooner ^vas being 
towed by the tug-boat R. P. Noble, upon a 
hawser some eighty feet in length, and was 
bound towards New York. The Minnie R. 
Childs was bound in the opposite direction, 
on a trip from Newark to Coney Island. 
The time of the collision was about 10 o'clock 
in the morning. The weather was clear, the 
tide flood, and there were no other vessels to 
interfere Avith the navigation. The place 
of the collision was between the stake-light 
and the lower end of the middle ground in the 
channel that runs from opposite Elizabethport, 
and between the middle ground and the Sta- 
ten Island shore, where there was abundant 
room for vessels like these to pass in safety. 
The libellant charges fault upon both the 
' steamboats. Each steamboat charges tbe other 
AvitU being the sole cause of the collision, and 
the Minnie R. Childs charges faxilt upon the 
schooner. 

Upon an examination of the voluminous tes- 
timony taken in the case, I deem it entirely 
clear that no fault can be imputed to the 
schooner. The fault suggested (which, by the 
way, is not made to appear in any pleading), 
is that she omitted to cast off the tow hawser 
when it was seen that the Minnie R. Childs 
was likely to strike her. But that manoeuvre 
would have been of doubtful propriety, to be 
thought of only at the last moment, and the 
failure to adopt it in the extremity is not a 
fault. It seems also to be apparent that there 
was no fault in tha management of the tug. 
She turned the point of the middle ground as 
close as she could do with safety, and from 
that time until the collision, was bearing as 
strongly as she could for the west side of 
the channel, which extends about a half a 
mile from the point of the middle ground to 
the stake-light. She blew two whistles to 
indicate her intention to take the west side, 
as soon as the Minni'' R. Childs appeared at 
the stake-light, which whistle was replied to 
by two whistles of the Childs, and the evi- 
dence is that those 'whistles were in accord- 
ance with the universal custom of boats pass- 
ing up that channel on flood tide. I see noth- 
ing improper in the movements of the tug. 
The weight of evidence is that it is usual for 
boats going up in such trips to take the west 
side. The testimony is that any other course 
would have been dangerous, and it is con- 
ceded that her choice of the west side was 
acquiesced in by the Childs at once, for she 
answered by two whistles the two whistles 
of the tug. It is true the tug kept up her 
speed until the moment of the collision, but 
that was the only effort she could make to 
avoid the collision, and it was calculated to 
accomplish the end. From the time of ex- 
changing signals until the accident, the Noble 



kept to starboard as much as possible, aud 
she was close to the west side of the channel 
when the vessels struck. 

The pilot of the Childs says he was close on 
the bar himself, not more than twenty-five 
yards from it, at the collision. It seenis clear 
then that the collision must be attributed to 
the fault of the Childs, in that she did not keep 
further to east and so as to pass the tow to 
west in accordance with the signals that had 
been exchanged. The pilot of the Childs tes- 
tifies that he saw the tug when she began to 
turn the lower part of the middle ground aud 
at once gave one whistle; that the tug an- 
swered immediately with two whisUes to 
which h© replied with two whistles. This 
testimony shows conclusively that the Childs 
acquiesced in the course chosen, that she ex- 
pected to take the east side and that the tow 
would take the west side. But for some 
reason the Childs failed to get over to the 
oast side as is shown by the positions of the 
vessels at the collision. Under the circum- 
stances it was the duty of the Childs to get 
over to the east side, so as to pass in safety, 
or if she could not do that to stop and allow 
the tow to pass her to port, as it would have 
done if the Childs had stopped before coming 
up to the tow. The pilot of the Childs says 
that he did not ring to stop until the Noble 
was just lapping the bow of the Childs. 

It was suggested in the argument that the 
Childs in such shallow muddy water would 
not steer well, and that this is the reason for 
the failure to get over to east. If such be 
the fact it does not avail to relieve the Childs 
from responsibility for damage caused there- 
by. If she could not be steered she should 
have been stopped. There must be a decree 
in favor of the libellant against the Childs, 
and the libel as against the Noble must be 
dismissed with costs. Let a reference be had 
to ascertain the amount of the damage. 



Case KTo. 9,640. 

The MINNIE R. CHILDS. 

[10 Ben. 553.] i 

District Court, S. D. New York. Oct., 1879. 

Maritime Lies — Domestic Vessel — Materials — 
Priorities. 

1. Materials were furnished in the state of 
New York to a vessel owned in the state, by 
three parties, F., D. & M. Specifications of 
lien were filed, as required by the statute of 
New York, first by P., second by M., and third 
by D. A few days after D. had filed his specifi- 
cation of lien, he filed a libel against the vessel 
to enforce his lien and the vessel was seized 
under the process. P. next filed a libel against 
her, and lastly M. filed a libel also. The vessel 
being sold and the proceeds not being sufiicient 
to pay all the claims, the question of priority 
was brought before the court. Sdd, that the 
order of the filing of the specifications did not 
determine the order of the attaching of the liens. 



1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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2. The rule that claims should he paid in the 
order of the filing of the lihels Tvas too '"'ell set- 
tled to be disturbed in this district notwith- 
standing the authorities elsewhere in favor o£ a 
payment pro rata. 

In admiralty. 

N. A. Halbert, for Delamater. 
D. Mcilahon, for Fairbanks. 
R. D. Benedict, for McCurdy. 

CHOATE, District .Tudge. The libellants 
in these tJiroe several suits have furnished 
supplies and materials to the steamboat Min- 
nie R. Childs, a domestic vessel, and their 
libels -were severally filed to enforce liens 
therefor under the statute of the state of 
New York. The first libel filed was that of 
Delamater, June 26, 1879, the second that of 
Fairbanks, June 28, 1879, and the tbird that 
of McCurdy, July 1, 1879. The processes 
■were issued and attachments of the vessel 
thereupon were ntade in the same order of 
time. The vessel bas been sold and the pro- 
ceeds are not sufficient to pay in full the 
amounts found due to the several libellants 
by their decrees, and the question is how the 
proceeds shall be distributed. 

The statute of New York (Act April 2-i, 
1862 [Laws 1862, p. 956]) provides tbat 
"whenever a debt amounting to fifty dollars 
or upwards as to a sea-going or ocean-bound 
vessel, or amounting to fifteen dollars or up- 
wards, as to any other vessel, shall be con- 
tracted by the master, owner, <&c., of any 
ship or vessel or the agent of either of them 
within this state for either of the following 
purposes, (enumerating them) such debt shall 
be a lien upon such ship or vessel, her tackle, 
apparel and furniture, and shall be preferred 
to all other liens thereon, except mariners' 
wages." Section 2d provides tbat, "such 
debt shall cease to be a lien at the expii-a- 
tion of six months after the said debt was 
contracted, unless at the time when said six 
months shall expire, such ship or vessel shall 
be absent from the port at which sucb debt 
was contracted, in which case the said lien 
shall continue until the expiration of ten 
days after such ship or vessel shall next re- 
turn to said port; and in all cases such debt 
shall cease to be a lien upon such ship or 
yessel, whenever such ship or vessel shall 
leave tlie port at which such debt was con- 
tracted, unless the pei-son having such lien 
shall within twelve days after such depar- 
ture cause to be drawn up and filed specifi- 
cations of such lien," &c. The act directs 
that these specifications are to be filed in the 
clerk's office of the county in which the debt 
was contracted. It also provided machinery 
for the enforcement of the lien by the issue 
of a wan-ant to the sheriff of the county and 
subsequent proceedings in the state courts 
resulting in the sale of the vessel. By sec- 
tion 19 it was provided that "upon the distri- 
bution of such proceeds the various claims 
' exhibited, which are found to be subsisting 
liens upon such vessel or the proceeds there- 
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of, according to the provisions of this act, 
shall, with their respective costs, expenses 
and allowances, be ordered to be paid out of 
such proceeds, in the order of the delivery of 
the respective warrants to the sheriff." 

It is insisted on behalf of the libellants 
Fairbanks and McCurdy that the claims 
should be paid in the order in which the 
specifications were filed; that the special pro- 
visions of the act relating to the order of 
distribution are not binding on this court; 
that they cannot be applied because there 
are no warrants issued to the sheriff; and 
that the liens are created by the filing of the 
specifications and the claims thereby be- 
come, in the order in which they are filed, 
liens against the vessel, each subsequent 
lienor taking an interest subject to such 
prior liens as have already attached by virtue 
of the act. It is further insisted by the libel- 
lant McCurdy, that if this is not the proper 
rule in this case, yet that the rule that lias 
been followed in this district of distributing 
proceeds among libellants of the same class 
in the order in which their libels were filed 
is erroneous and that the true rule is that 
the proceeds should be distributed pro rata 
without regard to the time of filing the libels. 
In this case the specifications were filed by. 
Fairbanks, June 14, 1879, by McCurdy, June 
16, 1879, and by Delamater, June 17, 1879. I 
see no ground whatever for the claim that 
the filing of the specification creates the lien, 
or that it first attaches to the vessel upon 
such filing. On the contrary,*the statute is 
explicit that the lien exists before the filing 
of the specification, and upon the contract- 
ing of the debt. The filing is made neces- 
sary simply to prevent the lien -already ex- 
isting from being discharged. It has been 
held that the lien given by such a statute is 
held subject to the limitations contained in 
the statute as to its duration. The Edith, 
94 U. S. 518, 522. 

In respect to those parts of the statute 
which provide a remedy in rem in the state 
court and direct the distribution of the pro- 
ceeds with reference to the order in which 
the warrants issue to the sheriff, it seems to 
me that they are not to be regarded as limi- 
tations upon the duration of the lien or con- 
ditions of its enjoyment They cannot be 
literally applied, since there are and can be 
no such warrants issued. It- seems to me 
that they fail altogether, and can have no 
application since the entire remedial ma- 
chineiT provided has been held to be uncon- 
stitutional and void. The Lottawanna, 21 
Wail. [88 U. S.] 580. Nevertheless, the lien^ 
declared by the statute, with what may 
properly be regarded as the limitations aaid 
conditions attached thereto, remain and are 
enforceable in this court. It is argued on 
behalf of the libellant Delamater that the 
issue of the process of this court is so far 
analogous to the warrant to the sheriff pro- 
vided for by the act, that this part of the act 
is still controlling and applies to the process 
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of this court under whiel] the vessel is ar- 
rested. That provision may have been adopt- 
ed to conform the remedies of lienors to 
those of lienors whose claims were enforcea- 
ble in the admiralty court. Very probably 
this is so. And yet it seems to me that this 
is not one of the conditions attached to the 
lien itself as an essential part of it, but that 
it has to do with the remedy only. The same 
section defines the costs to be paid in the 
same order of priority to be the costs al- 
lowed in suits at law by the laws of the 
state. This is certainly not of the essence of 
the lien, nor controlling in this court 

It is still insisted on behalf of the libellant 
ileCurdy that the ordinaiT rule of the ad- 
miralty court, which distributes the proceeds 
in the order in which the libels were filed, 
ought not to be applied here because the rea- 
son on which it rests does not apply. It is 
argued that the rule is based on the prin- 
ciple that the first libellant has the prefer- 
ence because he takes the first measure to 
enforce his claim, and that here the filing of 
the specification is the first act towards en- 
forcing the claim. There seems to be no 
force in this suggestion, since the filing of a 
specification is not a measure taken for the 
enforcing of the lien or claim, but simply to 
keep it from expiring by lapse of time. 

The lien given by the state statute is in ef- 
fect only a right to have the vessel applied 
to satisfy the debt, a right similar in its na- 
ture to a maritime lien, and must be en- 
forced as such. The rule giving priority to 
the lienors in the order in which their libels 
are filed is too well established in this dis- 
trict to be now questioned in this court. not- 
Withstanding the very considerable weight 
of authority in favor of a different distribu- 
tion. The Globe [Case No. 5,483]; The Tri- 
umph [Id. 14,182]. See The America [Id. 
288]; The Fanny [Id. 4,638]. The proceeds 
should be distributed among the libellants in 
the order in which their libels were filed. 



MINNIE R. OHILDS. The (HUDSON COAL 
CO. v.). See Case No. 6,836. 
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MINON V. VAN NOSTRAND et al. 

[Holmes, 251.] i 

Circuit Court, D. Massachusetts. Aug., 1873.2 

Bankruptcy — Aurest uxder State Process — 
Poor Debtors — lyjuxGTiON. 

1. Where a debtor has been arrested on execu- 
tion of a state court, and has claimed the benefit 
of the provisions of the state law for the relief 
of poor debtors, before proceedings in bank- 
ruptcy, the circuit court will not enjoin the 
creditor from proceeding under his execution. 

2. An arrest on execution before the arrested 
debtor's petition in bankruptcy, is not avoided by 
adjudication of his bankruptcy. 



1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 

2 [Affirming Case No. 9,642.] 
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3. The filing by an execution creditor, after 
adjudication of the bankruptcy of the debtor, of 
charges of fraud in opposition to the discharge 
of the debtor, under the Massachusetts law for 
the relief of poor debtors, cannot be considered 
a suit at law or in equity to be staved under the 
twenty-first section of the bankrupt act [of 1867 
(14 Stat. 526)]. 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts. 

[This was a bill in equity by Michael G. 
Minon against William T. Van Nostrand 
and others. From a decree of the district 
court dismissing the bill (Case No. 9,642) an 
appeal was taken to this court] 

C. R. Train and J. O. Teele, for appellant. 
Burbank & Lund, for appellee. 

SHEPLBY, Circuit Judge, The appellant 
was arrested on the third day of November, 
1869, on an execution which issued on a judg- 
ment recovered against him in favor of the 
defendants, in the superior court for Suffolk 
county, on the fifteenth day of October, 1869. 
The debtor was taken before a commissioner 
of insolvency, and entered into a recogni- 
zance in due form of law, with sureties, con- 
ditioned as follows: "That said judgment 
debtor, Michael 6. Minon, within thirty days 
from the day of his arrest, as above (in said 
recognizance) mentioned, will deliver himself 
up for examination before some magistrate 
antliorized to act, giving notice of the time 
and place thereof in the manner provided by 
law, and appear at the time and place fixed 
for his examination, and from time to time 
until the same is concluded, and not depart 
without leave of the magistrate, making no 
default at any time fixed for his examina- 
tion, and abide the final order of the magis- 
trate thereon." 

The appellant, subsequently desiring to 
take the oath for the relief of poor debtors, 
as provided by the laws of Massachusetts, 
made application to David H. Coolidge, a 
commissioner of insolvency; and a time and 
place was fixed for his examination, and the 
debtor and creditors appeared before the 
commissioner. The examination of the debtor 
was commenced, and the proceedings were 
continued from time to time to the twenty- 
fifth day of aiarch, 1870. On the fourteenth 
day of February, 1870, the debtor filed his 
petition in bankniptcy, and on the sixteenth 
day of Febi-uary he was duly adjudged a 
bankrupt. On the 25th of aiarch he appeared 
before the commissioner of insolvency. 
Charges of fraud ^were filed by the creditors. 
The banlirupt proved the fact of his bank- 
ruptcy, and the proceedings thereon, and 
pi-ayed that further proceedings under the 
execution be stayed, and he be released from 
his arrest, and allowed to go thereof without 
day. This prayer was denied by the commis- 
sioner. The bankrupt subsequently filed in 
the district court his petition for a writ of 
injunction against further proceedings by the 
creditors before the commissioner under the 
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execution and the recognizance, and for his 
release from that arrest. The district court 
dismissed the petition, and the ease is 
brought before tliis court by appeal. 

The recognizance having been taken before 
the commencement of proceedings in bank- 
ruptcy, the sureties could only be discharged 
by a performance of the conditions of the re- 
cognizance. "Wliile the an-est continues, all 
other means to obtain payment of the judg- 
ment are suspended. When an arrest has 
been made upon an execution, and the debtor 
has claimed the provisions of the state law 
for relief, prior to his application in bank- 
raptcy, the circxiit court will not enjoin the 
creditor from proceeding with his execution. 
Craggin V. Bailey, 23 Sle. 104. The arrest is 
not avoided by the bankruptcy. The pro- 
ceedings imder the recognizance were insti- 
tuted at the debtor's instance. The filing of 
the charges of fraud was only a proceeding 
incidental to the previous proceediQgs insti- 
tuted by him, in the nature of an answer or 
plea in bar to the debtor's application., Par- 
ker v. Page, 4 Gray, 533, Such filing of 
charges of fraud cannot be treated as a suit 
at law or in equity to be stayed under the 
twenty-first section of the bankrupt act. 

Decree affirmed. 
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Case IJTo. 9,64S. 

MINON V. VAl^r NOSTRAND et al. 

[1 Lowell, 458; i 4 N. B. R. 108 (Quarto, 28).] 

District Court, D. Massachusetts, July, 1870.2 

Bankuuptcx — Arrest dsdeii State Process — 
Poor Debtors— Charges of Fkaud. 

1. "A debtor arrested on execution before filing 
his petition in bankruptcy cannot be relieved 
from the arrest by this court. 

[Approved in Brandon Nat. Bank v. Hatch, 
57 N. H. 461. Cited in Hussey v. Danforth, 
77 Me. 20; Stockwell v. Silloway, 105 Mass. 
519. 

2. Charges of fraud filed against a defendant 
who is seeking the benefit of the poor debtor law 
of Massachusetts, though filed after the bank- 
ruptcy of the debtor, do not make a new suit or 
proceeding so as to enable this court to interfere 
and discharge the debtor. 

[Cited in Everett v. Henderson, 150 Mass. 421, 
23 N. E. 318.] 

Bill in equity. The facts of this case as 
alleged in the bill and admitted in the an- 
swer, were these: In October, 1869, the re- 
spondents [William T. Van Nostrand and 
others] recovered judgment and execution 
against the plaintiff [Michael G. Minon] in the 
superior court of tbe county of Suffolk, The 
plaintiff was arrested on the execution in 
November, and gave a recognizance before 
Mr. Coolidge, a magistrate duly authorized 
to act in the premises, to appear within 
thii-ty days thereafter for his examination un- 
der the laws of the commonwealth for the 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 

s [Affirmed in Case No. 9,041.] 



relief of poor debtors. He did so appear, 
and the examination was begun, and was 
afterwards continued from time to time, and 
was not concluded at the time of the hearing 
in this case. On the fourteenth day of 
February, 1870, the :plaintiff was duly ad- 
judged a bankrupt, and an assignee of his 
estate has been chosen and qualified. On 
the twenty-fifth day of March, the plaintiff 
again appeared before Sir. Coolidge, accord- 
ing to the tenor of his recognizance, and 
after proving to the satisfaction of the magis- 
trate the fact of his bankruptcy, and the pro- 
ceedings therein, prayed that all further ac- 
tion under the execution be stayed until the 
question of his discharge should be terminat- 
ed in this court; and this being denied, pray- 
ed to be discharged from his aixest, which 
was likewise denied. The present respond- 
ents afterwards on the same day filed with 
said Coolidge charges of fraud against the 
plaintiff under the statute of the common- 
wealth, when the above-mentioned prayers 
were renewed and again denied; and the case 
has been continued to the present time. [It 
is further alleged that the charges of fraud 
are only cognizable in this court sitting in 
bankruptcy, and] s the bill prayed for an 
injunction resti*aining the respondents from 
proceeding further under the execution and 
recognizance, and that the plaintiff be suf- 
fered to go thereof without day and without 
further molestation, and for general relief. 
[The case has been conducted with great 
courtesy on both sides, and with a view of 
obtaining either here or on appeal a binding 
adjudication of the law upon the important 
points involved.] 3 

O. R. Train, for plaintiff. 
B. Lund, for defendants. 

LOWELL, District Judge. I have already . 
more than once decided that a debtor who 
is under arrest at the time his petition in 
bankruptcy is filed, cannot be relieved on 
habeas corpus. I came to this conclusion 
with reluctance; but it seemed to be the 
necessary consti'uction of section 26, and the 
rule 27 of the supreme court, founded upon it, 
that the benefit of the writ was only for 
banki-upts arrested after they became such, 
—and I have not changed that opinion. [It 
may be that congress hesitated to interfere 
with a consummated arrest under the ap- 
prehension that the debt might thereby be 
discharged and not be revived if the bank- 
rupt should fail to obtain his discharge in 
bankruptcy, or it may be that the case was 
overlooked.] s However I may regret the 
fact, a bankrupt seems to be left under such 
circumstances, to the operation of the laws 
of the state. Now the law of Massachusetts 
is very peculiar. It professes to abolish im- 
prisonment for debt,. but really does so only 
in case the defendant shows his poverty, 
and besides, comes within its definition of a 

8 [From 4 N. B. R. 108 (Quarto, 28).] 
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fair and honest debtor. In respect to poverty 
and even to property concealed or conveyed 
on a secret trust for the debtor's benefit, it 
■would seem that all such inquiries have, after 
bankruptcy, devolved upon the assignee, who 
is bound to prosecute 'them for the general 
benefit of creditors, including the judgment 
creditor, and that all examination which is 
for the advantage of the latter only ought to 
be dispensed with. This vras always my 
view of the operation of the insolvent law of 
Massachusetts, but I have no power to re- 
quire the state magistrate to adopt it, and to 
admit the debtor to the benefit of the oath. 
This want of power is admitted, but the 
plaintiffs contention is, that the specific 
charges of fraud which the statute of the 
state authorizes the judgment creditor to 
make, and which if duly alleged and proved, 
not only prevent the release of the debtor, 
but may subject him to punishment, are a 
new suit or proceeding against him which 
should be stayed to await the result of the 
proceedings in bankruptcy. By the law of 
the state charges of fraud, some of which 
may concern only the relations of the two 
parties to the suit, may be made by the 
creditor, in writing, pending the examination 
before the magistrate, and thereupon the de- 
fendant is to plead to them, and the case pro- 
ceeds before the magistrate like a suit at 
law, with a right of appeal and of an ulti- 
mate jury trial. If final judgment is against 
the defendant he may be sentenced to the 
house of correction for one year, or to jail 
for six months, and shall lose all benefit of 
the law for the relief of poor debtors. This 
anomalous law has been decided to be con- 
stitutional and to be of a mixed character, 
mainly civil, but partly criminal. Gen. St. 
c. 124, §§ 10, 31-34; Chamberlain v. Hoogs, 
1 Gray, 172; Parker v. Page, 4 'Gray, 533; 
•Stockwell V. Silloway, 100 Mass. 298. No 
public prosecution is provided for, and it 
seems to result from the whole tenor of the 
act that the defendant may end the ease at 
any time before sentence by pajing the 
debt and costs. Indeed his recognizance in 
case of appeal is to surrender himself with- 
in thirty days after final judgment, or pay 
the debt. The whole proceeding therefore 
appears to be fmmed with the view of giving 
the creditor an extraordinary hold upon a 
debtor whom he supposes to be fraudulent, 
but with whose conduct public justice has no 
particular concern. 

I do not mean to be understood as throwing 
any doubt on the propriety of the decision 
which upholds the constitutionality of the 
law. The only question for me is whether 
the filing of such charges by a judgment 
creditor is a new suit which ought to be 
stayed under section 21 of the bankrupt act 
[of 1867 (14 Stat 526)], which prohibits a 
creditor whose debt is provable under the 
act from prosecutmg to final judgment any 
suit at law or in equity therefor, against the 
bankrupt, and requires "any such suit or pro- 



ceeding" to be stayed to await the determi- 
nation of the court in bankruptcy on the ques- 
tion of the discharge. It is argued with 
much force that "any such suit or proceeding" 
includes something more than any suit at 
law or in equity, and will cover any legal 
mode of enforcing payment of a provable 
debt. And I am very much inclined to think 
that this is so, and that a creditor who should 
imdertake to prosecute a proceeding in ad- 
miralty or to seize on execution after-acquir- 
ed property of the bankrupt, would be with- 
in the scope, as he clearly would be within the 
mischief of this section. If this be so, no 
creditor holding a provable debt can prose- 
cute any proceeding for its recovery pend- 
ing the bankruptcy. But the difficulty here 
is that all the original action is on the part 
of the debtor. He was under arrest before 
the proceedings, and the law has seen fit to 
provide that he shall not be released from 
such an arrest by habeas corpus. It seems 
to me to follow that equity cannot relieve 
him, because equity, in such a case, follows 
the law, and never undertakes to relieve 
against lawful arrests. Then the debtor ap- 
plies for the benefit of the state law, and that 
unfortunately gives relief only in certain 
cases. If the debtor can show a compliance 
with that law he is discharged, otherwise not. 
And the charges of fraud, though declared 
to be a sort of suit at law and ordered to be 
conducted accordingly, are incidental, not to 
the recovery of the debt, but to the attempt 
of the debtor to take the benefit of the stat- 
ute. They are, say the supreme court of 
Massachusetts, "intended to be used as an 
answer or plea in bar to the debtor's applica- 
tion for the benefit of the act. ... No 
such charges can be made as an independent 
distinct substantive process against the debt- 
or. They are only incidental to the previ- 
ous proceedings commenced by him to ob- 
tain his release from confinement." Parker 
V. Page, 4 Gray, 533. If this be the true 
nature of these charges, it is not a suit or 
proceeding to recover a debt, but a counter 
plea to prevent the release of the person of 
the debtor lawfully in arrest, and I cannot 
hold that it ought to be stayed, because I 
should thereby give the debtor the benefits of 
the Massachusetts act, without its disadvan- 
tages, and be in effect saying that the creditor 
might oppose his taking the oath, if he would 
do it in a way which should be entirely 
agreeable to the debtor. The bankrupt hav- 
ing before his bankruptcy given a recogni- 
zance to take the poor debtor's oath, or sur- 
render; and the arrest not being avoided by 
the bankruptcy, I have no right to avoid it 
indirectly by requiring the proceedings under 
it, and which are instituted at the debtor's 
instance, to be conducted in any particular 
manner, or to be stayed in part, for his fur- 
ther advantage. The filing of the charges 
does not appear to be a suit or proceeding 
for the recovery of the debt, more than woula 
be the renewal of the execution, or the char- 
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sing in execution, or any otlier matter incident 
to the lawful arrest. This Is the whole gist 
of the case. 

I do not say that the magistrate ought not 
to admit him to take the oath notwithstand- 
ing the charges. I have no right to meddle 
with this. There appears to he some reason 
to suppose that the justices of the circuit 
<:ourt may entei-tain a difEerent opinion upon 
this question, and I need not say that I shall 
<:heerfully acquiesce in any rule they may 
lay down. Until they have decided the point 
I must act upon my own carefully considered 
opinion. The answer of the defendants 
brings up the whole merits of the case, and 
my decision is intended to he final in this 
■court, so as to allow of an appeal. Bill dis- 
missed. 

[The decree in this case was affirmed by the 
■circait court upon appeal. Case No. 9,641.] 



Case K"o. 9,643. 

Ex parte MINOR. 

[2 Cranch, G. 0. 404.] i 

Circuit Court, District of Columbia. April 
Term, 1823. 

Justice of Peace— Capias— TVaurant op Arkest 
— Before JunffMEST. 
A justice of the peace in Alexandria county 
has no power to issue a capias ad responden- 
dum, or warrant of arrest, for a small debt, be- 
fore judgment. 

Upon the return of the habeas corpus di- 
rected to Leonard Adams, a constable of 
the county of Alexandria, it appeared that. 
Mr. Minor was in his custody under a war- 
rant of arrest, or capias ad respondendum, 
issued by Adam Lynn, Esq., a justice of the 
peace of that cotmty, directed to the said 
Leonard Adams, commanding him to take 
into his custody the body of the said Thom- 
as Jefferson Minor, and him safely keep, so 
that he should have him before him or some 
other justice of the peace for that county, 
on the 5th day of June, 1823, to answer to 
Broders, Evans & Co. in a plea of trespass 
on the case for one dollar due by account. 
This precept was dated the 5th of June, 
1823. By the act of congress of the 27th of 
February, 1801 [2 Stat. 103], the laws of Vir- 
ginia were continued in force in the county 
of Alexandria, as they then existed; and 
it was enacted that the justices of the peace, 
to be appointed under that act, should, in 
all matters civil and criminal, have all the 
powers -vested in, and should perform ail 
the duties required of, justices of the peace 
as individual magistrates, by the laws thus 
continued in force therein; and should have 
cognizance of personal demands to the value 
of twenty dollai-s, exclusive of costs. By 
the act of the assembly of Virginia of the 
16th of January, 1801, the justices of the 
peace, as individual magistrates, were for- 



(Case No. 9,644) IVIINORS 

bidden to issue even an execution against 
the body of the debtor, and a fortiori, a 
capias ad respondendum. This law was one 
of the adopted laws tinder the act of congress 
of the 27th of Eebi-uary, ISOl [2 Stat. 103], 
and continued in force in the county of Al- 
exandria until the act of congress of the 1st 
of March, 1823 [3 Stat: 743], extending the ju- 
risdiction of the justices of the peace in the 
recovery of debts to the amount of fifty dol- 
lars, which they are "to tiy, hear, and deter- 
mine," and "to give judgment" "in the same 
manner and under the same rules and regula- 
tions, to all intents and purposes," as they 
were then "authorized and empowered to do 
when the debt and damages did not exceed 
the sum of twenty dollai-s, exclusive of costs." 
This act of ilarch 1, 1823, does not desig- 
nate the process by which the defendant is 
to be brought before the magistrate, but 
leaves it as it was before. 

THE COURT, upon this view of the case, 
ordered Mr. Minor to be discharged from the 
custody of the constable. 



1 [Reported by Hon. 
Judge.] 



William Cranch, Chief 



MINOR (GONZALES v.). See Case No. 5,- 
530. 

MINOR (MECHANICS' BANK OF AIjEX- 
ANDRIA v.). See Case No. 0,385. 

MINOR (REED v.). See Case No. 11,647. 

MINOR (SLADB v.). See Case No. 12,937. 



Case No. 9,644. 

JSriNORS et al. v. The MARY, 

[Bee. 119.] i 

District Court, D. South Carolina, Oct., 179S. 

Seameit — Wages— Not Eakking Freight— Mas- 
ter's Certificate. 
Wages decreed upon the captain's certificate 
that tiiey were due, though the vessel was in 
port, not earning freight. Such certificate +he 
best evidence, no articles being produced. 

This is a suit for seamen's wages, and a 
certificate of the captain is produced. In 
which he acknowledges the amount due. It 
is objected, that these seamen [Marcus Min- 
ors and others] had assisted the captain to 
caiTy the vessel out of her course. That 
these wages accrued in port, when the vessel 
was earning no freight, and was in the cus- 
tody of the marshal. That all wages due up 
to the time of the vessel's arrival had been 
paid. 

BY THE COURT. The only question is 
whether the owners of the vessel are answer- 
able for the act of the captain in this in- 
stance. I think they are. Captain Dilling- 
ham was master of the vessel at her arrival 
here, on the 27th February last. On the 10th 
April the marshal took charge of the vessel, 
by order from this couit. On the 1st of 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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June following sLe was discharged from Ms 
custody. The actors in this cause continued 
on board the whole time, considering them- 
selves bound to do so. They demand wages 
from 1st March to 1st June; and the captain 
certifies their right to them. They can pro- 
duce no higher evidence, for they cannot 
compel the production of the articles; nor 
have the other parties brought them forward. 
Let the marshal sell this ship, or so much as 
may be necessary, and let these wages be 
paid, with costs of suit. 



Case KTo. 9,645. 

MINOT V. PHILADELPHIA, W. & B. R. 
CO. 

[2 Abb. (N. S.l 323; 7 Phila. 555; 3 Am. Law 

T. Rep. U. S. Cts. 193; 27 Leg. Int. 396; 5 

Am. Law Rev. 370; 2 Leg. Gaz. 385.] i 

Circuit Court, D. Delaware. 1870.2 

CORPOHATIOXS— T.4XATIOJ: — COXSTITUTIOXAL LATV 

— Commerce between States. 

1. A circuit court has jurisdiction of a suit by 
a citizen of another state against a corporation 
created by the state in whicli the court is held; 
notwithstanding the corporation also holds char- 
ters from other states. 

[Cited in Howard v. American Dairy, etc., Co.. 
Case No. 6,753.] 

2. A state, acting through its legislature, may 
denude itself, by a contract, of power, to impose 
taxes upon a corporation. But such exemption 
must be conferred expressly, or must appear by 
clear and necessary implication from the legis- 
lative act; it cannot be favored by presumption 
or intendment. 

3. The payment by a corporation, to the gov- 
ernment of the state, of a bonus for granting a 
charter of incorporation, does not protect the 
grantee of the franchise from all taxation, except 
such as the state has reserved a right to impose 
in the charter itself. 

4. A tax upon the ordinary and lawful means 
of transportation is really a tax upon the thing 
carried; hence, a state law imposing a tax upon 
locomotives, passenger and freight cars, &c., be- 
ing not merely a police regulation, biat an expedi- 
ent for raising revenue, involves a tax upon the 
passengers and freight transported, and is un- 
constitutional as interfering with commerce be- 
tvi een the states. 

[Cited in Morrill v. State, 38 Wis. 431.] 

Tn equity. 

STRONG, Circuit Justice. The complain- 
ant is a citizen of the state of Massachusetts, 
and a stockholder of the Philadelphia, Wil- 
mington, and Baltimore Railroad Company, 
a body corporate of the state of Delaware, 
imder the laws of that state. The defendants 
are the said company, and two other citizen's 
of Delaware, one, the treasurer of the state, 
and the other, collector of state taxes. The 
•facts of the case, out of which title to equi- 
table relief is claimed to arise, are these: 

By an act of assembly of the state of Dela- 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission. 3 Am. 
Law T. Rep. U. S. Cts. 193. and 5 Am. Law 
Rev. 370, contain only partial reports.] 

2 [Affirmed in 18 Wall. tSo U. S.) 206.] 
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ware, passed 1S32 [Laws Del. p. 107], and a 
supplement thereto, a corporation named the 
Wilmington and Susquehanna Railroad Com- 
pany was created, with power to build and 
maintain- a railroad from the boundary line 
of Pennsylvania and Delaware to the city of 
Wilmington, and thence to the line of the 
state of Delaware towards the Susquehanna^ 
in the direction of Baltimore. The act pro- 
vided that the company should pay annually 
into the treasury of the state a tax of eight 
per cent, on all dividends which might ex- 
ceed six per centum on the capital stock ac- 
tually paid in. This provision was subse- 
quently repealed; and it was enacted that the 
company should pay annually into the treas- 
ury of the state a tax of one-quarter of one per 
cent on the capital stock of four hundred thou- 
sand dollars. Under an act of assembly of the 
state of Maryland, enacted in 1831 [Laws 
1831-32, c. 290, § 19], and under its supple- 
ments, another railroad company was creat- 
ed, called "The Delaware and Maryland Rail- 
road Company," with power to construct and 
maintain a railroad fixim some point on the 
Delaware and Maryland line, to some point 
on the Susquehanna river: and it was pro- 
vided in the act, that the shares of the capi- 
tal stock of the company "should be exempt 
from the imposition of any tax or burden by 
the states assenting to said act, except upon 
that portion of the pei-manent and fixed works 
of said company which might be within the 
state of Maryland." About the same time 
(namely, in the year 1831), under an enact- 
ment of the legislature of Maryland, another 
company was chartered, called "The Balti- 
more and Port Deposit Railroad Company," 
with power to construct and maintain a rail- 
road from Baltimore to Port Deposit, which 
is on the Susquehanna river. And in the 
same year (1831), the legislature of Pennsyl- 
vania authorised the incorporation of a com- 
pany called "The Philadelphia and Delaware 
County Railroad Company," with power to 
constract a railroad from Philadelphia along 
or near to the route of the Baltimore post 
road, to the Delaware state line. The name 
of this company was subsequently changed to- 
that of "The Philadelphia, Wilmington, and 
Baltimore Railroad Company." All the com- 
panies were organized, and tlieir roads formed 
a complete line between the cities of Philadel- 
phia and Baltimore, needing only a bridge 
across the Susquehan-na, which was subse- 
quently built by the consolidated company, at 
a cost of about one million and a half dollars. 

It was doubtless the intention of the several 
legislatures to provide for a continuous ltn"e 
between the two cities. Subsequently, under 
the authority of legislative acts of the states 
of Maryland and Delaware, passed in 1835, 
the Wilmington and Susquehanna Railroad 
Company and the Delaware and Maryland 
Railroad Company were consolidated under 
the coiporate name of the former, and became 
one body politic or corporate, the capital stock 
of the two companies being united. The act 
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of assembly of the state of Delaware author- 
izing the consolidation, enacted that the hold- 
ers of the stock of the united companies 
should hold, possess, and enjoy, all the prop- 
eity, rights, and privileges, and exercise all 
the powers granted and vested in the said 
railroad companies, or either of them, by it or 
any other law or laws of Delaware or Mary- 
land. A similar act was passed by the legis- 
lature of Maryland. Thus the four companies 
became reduced in number to three. A fur- 
ther consolidation then took place. In the 
year 1838, the three companies, under legis- 
lative provisions of the three states named, 
were united and merged into each other, thus 
becoming one body corporate, with a common 
stock, and having as the corporate name, 
"The Philadelphia, Wilmington, and Balti- 
more Railroad Company." The act of the 
legislature of Delaware, under which this con- 
solidation was efEected, declared that "the 
respective companies shall constitute one 
company, and be entitled to all the rights, 
privileges, and immunities which each and all 
of them possess, have, and enjoy, imder and 
by virtue of their respective charters." The 
words of the Maryland act were, "that the 
said body corpoi-ate so formed shall be en- 
titled within this state, to all the jtowei*s, 
privileges, and advantages, now belonging to 
the two first above named corporations;" 
those whose road lay within Delaware and 
Maryland. 

Such was the origin, and such are the rights 
of the corporation defendants, so far as they 
need now be stated. The company have com- 
pleted, and now maintain a continuous rail- 
road route from Philadelphia to Baltimore, 
through parts of the three states named. Its 
capital stock consists of one hundred an'd 
eighty-six thousand and eighty-eight shares, 
fully paid, each of the par value of fifty dol- 
lars, although at its formation it had only 
forty-five thousand shares. Of these less 
than two thousand were held by citizens or 
residents of Delaware, on June 30, 1869. The 
entire length of the railroad is ninety-nine 
and seventy-six-hundredths miles, of which 
only twenty-three and three-hundredths miles 
are in the state of Delaware, and the value of 
the property locally situated in that state, is 
much less than twenty-three-ninety-ninths of 
the whole. Much the larger portion of the lo- 
comotives, passenger and freight cars, and 
trucks, belonging to the company, were used 
during the year 1869 for the purpose of trans- 
porting persons aud freight in and by a con- 
tinuous course of transportation, through, 
from, and into the state of Delaware, and very 
few were used exclusively within the state. 

By an act of assembly of the state of Dela- 
ware, passed April 8, 1869 [Rev. Code DeL 
1874, p. 41], the legislature imposed upon 
every railroad and every canal company, in- 
corporated by or under any law of the state, 
and doing business therein, in addition to 
other taxes then imposed by law, a tax of 
one-fourth of one per cent of the actual cash 



value of every share of the capital stock of 
such company, directing the tax to be paid to 
the state treasurer on the first day of the 
next following July, and on the first day of 
July in each and every year thereafter. The 
president and treasurer of every such com- 
pany was required to furnish to the state 
treasurer, every year, a statement of the 
number of shares of the company, with an 
appraisement thereof, verified by his oath or 
affirmation, on the first of each July, and 
forthwith to pay the amount of the tax. It 
was provided, however, in the act, that where 
the line of railroad or canal belonging to any 
company liable to the tax, lay partly in the 
state of Delaware and partly in an adjoining 
state or states, such company should be re- 
quired to pay the tax on such number of the 
shares of its capital stock as should be in 
that proportion to the whole number of shares 
of such stock, which the length of such rail- 
road or canal within the limits of the state 
shoidd bear to the entire length of such rail- 
road or canal. By section 5 of the act, it was 
enacted, that if the president or- treasurer of 
any company liable to the tax, should neglect 
or refuse to furnish the statement above de- 
scribed for a period of ten days after it was 
required to be furnished, the state treasurer 
should notify an assessor to assess the tax, 
and issue a warrant to a collector of state 
taxes to collect the same. 

Section 1 of the same act imposed another 
tax upon, the same class of companies, with 
similar provisions for Its ascertainment and 
collection. It was a tax of three per centum 
upon the net earnings or income received by 
such a railroad or canal company, from all 
sources during the preceding year, with a 
proviso like that contained in section 4 al- 
ready mentioned. This tax was required to 
be returned and paid on the first day of Jan- 
uary in each year, or within thirty days there- 
after. 

Section 3 of the same act imposed yet an- 
other tax, with similar provisions for its re- 
turn and collection. It enacted that every 
railroad company incorporated by the state, 
and doing business therein, should, on the 
first day of January in each year thereafter, 
within thirty days from such time, pay to 
the state treasurer a tax of one hundred dol- 
lars, for the use, in the said state of Dela- 
ware, of each locomotive belonging in whole 
or in part to such company, and at any time 
during the preceding year used by said com- 
pany within the state of Delaware, and twen- 
ty-five dollars for the use in the state of each 
passenger car, belonging in whole or in part 
to such company, and at any time during the 
preceding year used by said company within 
the state, and ten dollars for the use in the 
state of each freight car of every description, 
and each truck belonging to such company, 
and at any time within the preceding year 
used by said company within the state. Sec- 
tion 6 of the act enacted that in case of de- 
fault in paying any of the said taxes, a pen- 
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alty of ten. per cent thereon should be adtled 
by the collector, and collected with the tax. 

The complainant charges that all the taxes 
are illegal; that they are imposed in viola- 
tion of the lights confei-red npon the Phila- 
delphia, Wilmington, and Baltimore Railroad 
Company by its charter, and that they are 
forbidden by the constitution of the United 
States. On November 2o, 18G9, he inquired 
of the company whether they intended to pi-o- 
tect his interests as a stockholder by resist- 
ing the collection of the tax; and stated that, 
as it was illegal, protection against it should 
be provided for. In response to his inquiries, 
the board of directoi's resolved, that while 
they protested against the illegality of the 
tax, they declined to take the responsibility 
of interfering to prevent its collection, leav- 
ing the stockholders at liberty to assert their 
rights as they might think proper. The com- 
plainant then filed this bill, praying that it 
may be decreed the coi-poration is not -bound 
to pay the said taxes, or any of them, and 
that the act of the Delaware legislature, so 
far as it imposes them, and provides for their 
assessment and collection, is unconstitutional 
and void. The bill also prays an injunction 
upon the company against furnishing the 
statements required by the act, or paying the 
taxes, and upon the other defendants against 
taking steps for their collection. 

At the argument it was queried whether 
the case was within the jurisdiction of the 
couit, and whether, if it was, the case pre- 
sented was a proper one for equitable cog- 
nizance. Upon these points I have no doubt 
The complainant is a citizen of Massachu- 
setts, and the corporation defendants are a 
corporation that owe their life to the state of 
Delaware, citizens, therefore, of the state, 
within the meaning of the judiciary act. 
True, they are also a corporation of Pennsyl- 
vania and of Maryland, but they are not the 
less on that account a corporation of Dela- 
Avare, They have been sued in the circuit 
court of tlie United States at least twice be- 
fore, and the fact that they are a corporation 
of three states has not been considered an 
objection to federal jurisdiction. The other 
two defendants are citizens of Delaware. 
And that the court has equitable jurisdiction 
of such a ease as the present is not open to 
denial. That it has, repeated decisions show, 
and such has been the determination of the 
supreme court. Dodge v. Woolsey, 18 How. 
[5!i U. S.] 331. It was also submitted at the 
argument, with some hesitation, that the act 
of the Delaware legislature, passed April 8, 
1869, was not intended to apply to this rail- 
road company. As I have no doubt that it 
was, I pass this by, and come directly to the 
great question of the case: Is the act uncon- 
stitutional, so far as it imposes the taxes 
mentioned in it upon the corporation defend- 
ants? 

The argument on behalf of the complainant 
is, that in the charter of the company there 
is an express exemption from liability to the 



imposition of any such taxes, and that the 
charter being a contract with the state, the 
act of assembly of 1869 is in conflict with 
the provisions of the constitution that inhibit 
the states from passing any law impairing the 
obligation of conti-acts. If it be the fact 
that the charter contains such an exemption, 
it must be admitted that the consequence 
mentioned follows, for it is too late to deny 
that the charter is a contract between the 
state and the company, and (however well 
it might be doubted, if it were an open 
question), it must be conceded tliat a state, 
acting through its legislature, may, by con- 
tract, in whole or in part, denude itself of 
power to impose taxes upon a coi-poration 
created by it True, this is a step towards 
self-destruction, and one would think no 
state constitution gives such power to its 
legislatures. Yet it has more than once been 
decided; and many contracts made by states 
with corporations, that their propei'ty shall 
be exempt from taxation, in whole or in part, 
for limited periods or permanently, have been 
enforced. See cases collected in Home of the 
Friendless v. House, 8 Wall. [75 U. S.] 430. 

But I do not think the charter of this com- 
pany contains any express exemption from 
liability to such taxation as the state of Dela- 
ware is now attempting to enforce. What is 
relied upon by the complainant in support of 
his assumption that the company is thus ex- 
empted, is section 19 of the Maryland act, in- 
eorpoi-ating the Delaware and Maryland Rail- 
road Company. By that section, that com- 
pany was declared to be exempt from the im- 
position of any tax or burden, by the states 
assenting to the law, except upon that portion 
of the permanent and fixed works of said 
company which may lie within the state of 
aiaryland; and it was further declared, that 
any tax which should thereafter be levied 
upon said section, should not exceed the rate 
of any general tax which might at the same 
time be imposed upon similar real or personal 
property of the state, for state purposes. And 
when, by its act of July 24, 1835, the Dela- 
ware legislature consented to the consolida- 
tion of that corpoiution with its own com- 
pany, "The Wilmington and Susquehanna 
Railroad Companj'," under the corporate name 
of the latter, it was enacted in the first sec- 
tion that the holders of the stock of the said 
railroad companies so united, as provided for, 
"shall hold, possess, and enjoy, all the prop- 
erty, rights, and privileges, and exercise all 
the powers granted to and vested in the said 
railroad companies, or either of them" by that 
act, or by any other law^r laws of Delaware 
or Maiyland. So a prior act passed in 1833, 
whereby the Wilmington and Susquehanna 
Railroad Company was authorized to form a 
union with such companies as then were or 
might thereafter be incorporated in the states 
of Pennsylvania and Maryland, for the pur- 
pose of constructing railroads in said states, 
so that the capital stock of said companies 
should constitute a common stocky enacted 
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that the respective companies should "consti- 
tute one company, and he entitled to all the 
rights, privileges, and immunities which each 
and all of them possess, have, and enjoy, un- 
der and by viitue of their respective char- 
ters/' Hence it was argued, that because the 
Delaware and Maryland company was ex- 
pressly exempted from any taxation, except 
upon its fixed and permanent property lying 
within the state of Maryland, the consolidated 
company, namely, this defendant corporation, 
is entitled to the same exemption in tlie state 
of Delaware. 

To this I cannot assent. The argument, I 
think, misapprehends the statutes upon 
which it is built. True, the present company 
possesses all the rights and immunities which 
each of its constituents enjoyed before their 
■ consolidation. But what were those rights 
and immunities? Unquestionably they were 
only such as could be conferred by the states 
that created the corporation. The legislature 
of Maryland could not confer upon the cor- 
porations created by it any rights in Dela- 
ware; nor could it confer lapon them any .im- 
munity from taxation upon their property 
within the state of Delaware— I mean any 
immunity from Delaware taxation; and it 
made no attempt to do so. Section 19 of the 
act of 1S35 refers to exemption from Maryland 
taxation, and to no greater. That was the 
right, the privilege, the immunity, possessed 
by the Delaware and Maryland Railroad Com- 
pany, and that right or immunity belongs 
now to the consolidated company. The lan- 
guage of the act authorizing a union of the 
companies is not that they shall, when united, 
have all the rights and immunities in this 
state, which each of them has in the state by 
which it was chartered. The purpose was 
not to extend any of the powers or privileges 
possessed by the several companies, but to 
give them, as they were, collectively to the 
united company. ,In other words, it was in- 
tended that the consolidated company might 
exercise, within Maryland, the rights of the 
Mai-yland corporations, and enjoy their privi- 
leges, and, within Pennsylvania, possess the 
rights and privileges of the former Pennsyl- 
vania company. Such I imderstand to have 
been the construction adopted by the supreme 
court in Philadelphia & W. B. Co. v. Mary- 
land, 10 How. L51 TJ. S.] 376. The act of 
Mai-yland which, authorized the two compan- 
ies of that state to unite with the companies 
of the other "states, enacted that the tew 
corporation— that is, the consolidated one- 
should be entitled, within that state, to all 
the powei-s and privileges and advantages, 
then belonging to the two Maryland corpora- 
tions. In commenting upon this. Chief Justice 
Taney remarks as follows: "Now as these 
companies held their corporate privileges un- 
der different charters, the evident meanmg 
of this provision is, that whatever privileges 
and advantages either of them possessed, 
should in like manner be held and possessed 
by the new company^, to the extent of the 



road they had respectively occupied before the 
union; that it should stand hi their place and 
possess the powers, rights, and privUeges 
they had severally enjoyed in the portions of 
the road which had previously belonged to 
them." I hold, therefore, that there is in the 
charter of the present defendant corporation, 
no express exemption from liability to taxa- 
tion by the state of Delaware. 

And I can find nothing in any of the legis- 
lative acts relative to this company (viz: acts 
that gave it its existence), which, in my opin- 
ion, would justify me in holding it impliedly 
exempt from such taxation. Any implication, 
to have such an effect, must be a necessary 
one; every presumption is against it The 
right to tax all property of natural and arti- 
ficial pei-sons within a state is an attribute 
of state sovereignty. Conceding now, as I 
must, in view of past decisions, that it may 
be partially surrendered, it must still be ruled 
that as the right is essential to the existence 
of the body politic, nothing less than that ' 
which is equivalent to an express surrender 
of it, by a binding contract, will avail to en- 
able any pei-son or corporation successfully 
to assert an exemption from liability to its 
exercise. Without attempting to cite even a 
tithe of the cases in which this principle has 
been asserted, I mention two: Providence 
Bank V. Billings, 4. Pet. [29 U. S.] 503; Rail- 
road Co. V. Maryland, 10 How. [51 U. S.] 376. 
What is relied upon by the complainants as 
raising an implication of exemption are the 
following provisions of the acts already men- 
tioned. By the Delaware act of June 18, 1832, 
which incorporated the Wilmington and Sus- 
quehanna Railroad Company, the capital 
stodc was defined to be four hundred thousand 
dollars, and the company was required to 
pay annually into the treasury of the state a 
tax of eight per cent, on all dividends which 
might exceed six per cent, on the capital stock 
actually paid in. By the supplement to this 
act, passed July 24, 1836, this provision re- 
specting a tax on dividends was repealed, and 
it was enacted that the company should pay 
annually into the "treasury of the state a tax 
of one-quarter of one per cent, on the capital 
stock thereof, of four hundred thousand dol- 
lars, the tax to be paid semi-annually. By a 
fm-ther supplement, passed June 27, 1S36, the 
company was authorized to increase its capi- 
tal stock to an extent not exceeding three 
hundred thousand dollars, with a proviso 
that the right of taxmg the said sum when 
it should become a part of the capital stoelc 
should be reserved to the legislature. As all 
the privileges and immunities of this com- 
pany have devolved upon the now existing 
company, it is argued that the stipulation 
that the Wilmington and Susquehanna Com- 
pany should pay a tax of one-quarter of one 
per cent, on its capital of four hundred 
thousand dollars amounts to a contract that 
it shall not be liable to further taxation; and 
that, consequently, the present defendant cor- 
poration is protected to that extent. 
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To this I cannot accede. The act of 1835 
does not declare that no other taxation shall 
be imposed, or that the power of the state is 
exhausted; nor is such the necessary implica- 
tion from what was said. Certainly it is not 
to be inferred from the imposition of a tax 
that no additional tax shall be laid; and I 
cannot perceive that it mates any difference 
whether the tax is imposed by general law, 
or reserved in a contract obtained from the 
state. All persons dealing with the state are 
presumed to know the character of the party 
with whom they are dealing; and, if they 
are obtaining a grant of a franchise, that the 
grant is always construed strictly against the 
grantee. In Com. v. Easton Bank, 10 Pa. St. 
442, it was decided, that a bank which had 
been chartered under a general law that pre- 
scribed the payment of a specified tax on its 
dividends, was subject to a later general law 
increasing the rate of taxation, and that the 
later law, as applied to the bank was consti- 
tutional. 

I agi-ee that the reservation in tne act oi: 
183G, of a right to tax the additional stocic 
authorized, tends to awaken suspicion that 
the legislature had some doubts whether, 
without the reservation, any tax could be im- 
posed additional to that spoken of in the act 
of 1835. But this is not enough to overcome 
iho presumption that there was no intention 
in either act to desti-oy the right of the state 
to prescribe such taxation as its necessities 
might require. 

It has been argued that when a charter has 
been granted to a company, and a bonus has 
been exacted for it, the franchises and prop- 
erty of the company cannot be taxed any 
further than is provided in the charter, be- 
cause, if I understand the argument correct- 
ly, the company is a purchaser of its rights 
in such a case. If this were so, the argu- 
ment does not apply to the case in hand, for 
no bonus was exacted from this company. 
It cannot be said that the tax laid of one- 
quarter of one per cent, was in any proper 
sense a stipulation for a bonus. But I do 
not agree that a company' which has paid 
a bonus for its charter, is thereby freed from 
liability to taxation. There is no reason that 
will bear examination for any such doctrine. 
If there is a bonus paid, it is only a part 
of the price paid for the franchise granted. 
It is measurably the consideration for the 
state's contract. But every charter to an 
improvement company is based upon a con- 
sideration given, or to be given, by the 
grantee. If it were not so it would not be 
a contract. It may not be a pecuniary con- 
sideration paid into the state treasury. It 
may be money expended for a public use, the 
construction of a highway, or something in 
which the public has an interest. What mat- 
ters it then, .that the payment of a bonus 
makes the grantee of a franchise a purchaser, 
Avhen all grantees of coipoiVte franchises are 
purchasers? There is a consideration given 
in all cases. The quantum of the considera- 



[17 Fed. Gas. page 462] 

tion is quite immaterial. The grantee of 
land from a state is commonly a purchaser 
for a consideration paid. He holds his title 
by contract. No one ever doubted that he 
takes the land subject to taxation. Why 
should it be otherwise with the grantee of a 
franchise? Land is no more property than 
a franchise. This has often been decided. 
Both are subject to the right of eminent do- 
main. Bridge Co. v. Dix, 6 How. [47 U. S.] 
507; 17 Conn. 454; 3 Paige, 45. Both in 
grants of land and in grants of franchises, 
the subjects of the grant are understood to 
be held under the government, not against 
it, and, of course, they are subordinate to 
the powers of the government, except so far 
as those powers have been unmistakably re- 
linquished. 

And I do not find that the authorities sus- 
tain the doctrine that the payment of a bo- 
nus for a charter protects the grantee of a 
franchise from all taxation, except such as 
the state has resei-ved in the charter itself 
a right to impose. Ohio Bank Cases, 16 How. 
[57 U. S.] 369, and 18 How. [59 U. S.] 331, 
certainly decide no such thing. In those 
cases it appeai-ed there had been an express 
exemption, and what would have been the 
effect of a bonus paid w^s not considered. 
What was decided in Jefferson Branch Bank 
V. Skelly, 1 Black [66 U. S.] 436, was, that 
the charter of a bank is a franchise not tax- 
able as such, if a price has been paid for it, 
which the legislature has accepted, with the 
declaration that it is to be in lieu of all . 
other taxation. On the other hand, in Bank 
of Pennsylvania' v. Com., 19 Pa. St 144, 
where it appeared that by the charter of a 
bank it had been required to pay a very large 
bonus, it was, nevertheless, subject to an 
increased tax subsequently imposed. It was 
ruled that the bank acquired no privilege, 
exemption, or immunity, tmder its charter, 
except what was given expressly and un- 
equivocally; that corporate privileges are 
never implied; that the legislature can only 
disarm the state of any portion of the sov- 
ereign power which belongs to her, by words 
showing that to be her intention so plainly 
that they cannot be misunderstood; that the 
taxing power is an incident of the state's 
sovereignty, and that the state does not lose 
it by granting a charter which says nothing 
on the subject. This was said of a chai-ter 
that exacted a bonus of hundreds of thou- 
sands of dollai*s. 

The case of Gordon v. Appeal Tax Ooun. 
3 How. [44 tr. S.] 133, has been called to my 
attention. It must be admitted that Mr. 
Justice Wayne, who delivered the opinion of 
the court, seems to have thought the accept- 
ance of a proffered bank charter, which re- 
quires the payment of a bonus, constitutes 
a contract that binds the state not to impose 
any further tax upon the franchise granted, 
though not interfering with the right to 
tax the capital stock of the company. In 
answer to the question, "Why, when bought. 
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the franchise, as it becomes property, may 
not be taxed as land is, wliicli has been 
bought from the state?" he said, "The rea- 
son is that every one buys land subject in 
his own apprehension to the great law of 
necessity that we must contribute from it 
^nd all of our property, something to main- 
tain, the state; but as to a franchise for 
banking, when bought, the price is paid for 
the use of the privilege while it lasts, and 
SLixy tax upon it would be substantially an 
addition to the price." I confess that I do 
xiot feel the force of this attempted distinc- 
tion. I do not see why, if a tax is an addi- 
tion, to the price in one case, it is not in the 
'Other. The truth is, it is in neither; for the 
purchaser in neither case has bought any- 
thing more than a right to enjoy the subject 
■of the grant subordinately to the constitu- 
tional claims of the government. That is all 
that is meant by property held in civil so- 
•ciety. But the remarks of Mr. Justice Wayne 
upon the subject were obiter dicta. The 
thing decided in the cause was that the state 
•of Maryland could not impose a tax, not upon 
the bank either for its franchise or its capi- 
tal, but upon its stockholders for the shares 
held by them individually, the charter of the 
bank having been granted in consideration of 
a, bonus paid, and containing an express stip- 
ulation that the faith of the state was pledged 
not to impose upon the bank any further tax 
•or burden during the continuance of its char- 
ter under the act. 

My attention has been directed to no case 
which maintains the doctrine for which the 
•complainants contend. It is sustained neither 
by reason nor authority. If, therefore, it be 
true (which I do not concede) that the clause 
in the Delaware act of assembly, passed 
July 24, 1835, which imposed on the Wilming- 
ton and Susquehanna Railroad Company a 
tax of one-quarter of one per cent, on its 
capital stock, was the exaction of a bonus, 
it does not, in my opinion, deprive the state 
-of the power to levy upon the corporation 
•defendant in this case additional taxes. 

I come, then, to the conclusion that there 
js nothing in the act of assembly of April 8, 
1S69, so far as it imposes upon the company 
an additional tax of one-fourth of one per 
cent on the cash value of its capital stock, 
and a tax of three per cent on its net earn- 
ings, that is in conflict with the constitu- 
tional inbibition that no state shall pass a 
law impairing the obligation of contracts. 
With the fairness of such taxation I have 
nothing to do. The question before me is ex- 
clusively one of legislative power, and I 
think the legislature has not thus far tran- 
scended its legitimate authority. 

The remaining question is attended with 
more difficulty. I refer to the legality of the 
tax imposed by section 3 of the act That 
-section exacts from the company the pay- 
ment eveiy year of a tax of one hundred 
dollars for the use in the state of each loco- 
•motive, owned in whole or in part by the 



company, and at any time during the pre- 
ceding year used by the company, within the 
state. A similar tax, though less in amount, 
is imposed for the use in the state of each 
passenger, freight, and truck car; for the 
use of the rolling stock generally. This is 
not a tax upon the property of the company, 
nor upon its franchise generally. It is not a 
tax upon the locomotives or the cars. It is 
called a tax upon their use in the state; but 
it seems to be rather a license fee exacted 
for the privilege of using rolling stock. Can 
such a burden be imposed? I have said the 
franchise can be taxed as property, and that 
the property acquired or held under it is tax- 
able; but it may be doubted whether such an 
exaction as this can be regarded as a tax 
either on the franchise or on the property 
of the company. Can the state, after having 
granted to the complainants the right to run 
locomotives in and through its territory free- 
ly, and also the right to use all the ordinary 
means of conveying freight and passengers, 
compel the payment of license fees for the 
use of those ordinary means of transporta- 
tion, and that not for police purposes? Can 
it say to the grantees of this franchise, "True, 
you have purchased the right to use locomo- 
tives and cars; but if you use them you shall 
pay an additional price"? And is not a li- 
cense fee thus exacted an additional price? 
I do not propose, however, to answer these 
questions or to decide that such an exaction 
is or is not an impairing of the obligation of 
the contract between the company and the 
state, for, in my opinion, the law of the state 
that attempts to impose this tax or duty is 
invalid for other reasons. 

In the statement of facts to which, the 
parties have agi'eed, I find the following. 
It is agreed "that much the larger portion 
of the locomotive engines, passenger cars, 
freight cars, and trucks, belonging to tlie 
Philadelphia, Wilmington, and Baltimore 
Railroad Company, were used during the 
year 1869 (the year for whicb this tax is 
attempted to be collected), on the aforesaid 
main line of railroad of the said company, 
Cfxtending from the city of Philadelphia, in 
the state of Pennsylvania, through the state 
of Delaware to the city of Baltimore, in the 
state of Maryland, and for the purpose of 
transporting persons and property in and 
by a continuous course of transportation 
through, from, and into the said state of 
Delaware; that a number of engines, pas- 
senger and freight cars, and trucks, were 
used during the said year, on the main line 
from Philadelphia to a point about a mile 
beyond Wilmington, and thence on the line 
of railroad known as the 'Peninsular Line,' 
extending through Delaware and a part of 
the eastern shore of Maryland to Christfield, 
and the several branches therefrom, and 
that very few of either the engines, ears, 
or tnicks, of the said company, were used 
exclusively within the state of Delaware 
during the year 1869." 
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It is, tliei'efore, admitted, tliat the tax or 
license fee is laid upon tlie use of the lo- 
comotives, ears, ifcc., mainly employed in 
transpoiling persons or property through the 
state from other states, or into it, or out of 
it. Such an imposition is, in mj' opinion, a 
regulation of commerce between states. It 
is a prescription that passengers and mer- 
chandise shall not be carried through the 
state except upon certain conditions. If the 
tax can be imposed at all, it may be to any 
extent. It has often been said that when a 
right to tax exists it is unlimited by any- 
thing but the discretion of the legislature 
that imposes it. This, of course, is to be 
understood as applying only to cases where 
the state has not by contract restricted its 
power. Said Chief Justice ^Marshall, in Mc- 
Cullough Y. MaiTland, 4 "Wheat [17 TJ. S.] 
316: "An unlimited power to tax involves 
necessarily a power to destroy, because 
there is a limit beyond which no institu- 
tion and no propeily can bear taxation. A. 
question of constitutional power can hardly 
be made to depend on a question of more or 
less. If the states may tax, they have no 
limit but their discretion, and the bank 
must, therefore, depend on the discretion of 
the state for its existence." If this is so, 
the power to tax the use of all means or 
instruments of conveyance of persons or 
property through the state is the same as 
a power to prevent such use entirely. There 
is only a difference in the extent of its ex- 
ercise. 

Now, I think it can hardly be maintained 
that a law, declaiing that merchandise and 
passengers shall not be carried on a public 
highway by locomotives or ears, from Phila- 
delphia through the state of Delaware into 
ilaryland, would not be a manifest regula- 
tion of inter-state commerce, quite as tmly 
such as was the embargo of 1807 a regula- 
tion of foreign commerce. And if the enact- 
ment of such a law would-be beyond the 
constitutional power of a state, the act of 
the Delaware legislature, of which the plain- 
tiffs complain, must be equally so, for it 
differs only in degree- And it is not tlje 
less a commercial regulation, because it does 
not discriminate between transportation ex- 
clusively domestic and that which extends 
into other states. If a state chooses to ex- 
act conditions for allowing the passage or 
carriage of persons or freight through it 
into another state, the nature of the exaction 
cannot be changed by adding to it similar 
conditions for allowing transportation whol- 
ly within the state. I need hardly say, that 
a tax upon the ordinary and lawful means 
of transportation is practically a tax upon 
the thing transported. 

Holding, then, as I do, that the Delaware 
statute of April 8, 1869, was an attempted 
regulation of commerce among tha states, I 
come next to the question whether it was 
beyond the power of the state to make. 
I shall not enter at large upon a discussion 



of the much debated question, how far tlie- 
power given to congress by the constitution 
to regulate commerce among the states is 
exclusive. Certain it is, that in the earlier 
decisions of the supreme court it was said 
to be unlimited, and so exclusively vested 
in congress that no part of it can be ex- 
ercised by a state, except the power to 
regulate commerce completely internal; that 
is, entirely within a single state. Gibbons 
V. Ogden, 9 "Wheat. [22 U. S.] 1; and the 
Passenger Cases, 7 How. [48 U. S.] 283. 

I am aware that it has often been argued, 
and sometimes intimated in decisions, that 
so far as congress has not legislated on the 
subject, the states may regulate commerce, 
at least internal commerce. Of this I re- 
mark in passing, that if they can, it is dif- 
ficult to see why they may not add regula- 
tions to foreign commerce beyond those 
made by congress^ for the power over both 
is vested in the federal legislature by the 
same words. But I apprehend it will be 
found on examination that the cases that 
have sustained state laws alleged to have 
been regulations of inter-state commerce 
have been those that related to bridges or 
dams across streams wholly within a state, 
or other kindred subjects— things only in a 
restricted sense commercial subjects. Wil- 
son V. Blackbird Creek Co., 2 Pet. [27 U. S.] 
250; Gilman v. PhUadelphia, 3 "Wall. [70 
U. S.] 713. They are exceptional. The sub- 
jects ai'e such as in the last mentioned case 
it is said "can be best regulated by rules 
and provisions suggested by the varying cir- 
cumstances of dijffierent localities, and lim- 
ited in their operation to such localities re- 
spectively." But, without pursuing this sub- 
ject fui'ther, it may safely be said that none 
of them are like the present. They admit, 
and some of them assert, that wherever 
subjects of the power to regulate commerce 
are in their nature national, or admit of one 
uniform system or plan of regulation, they 
may justly be said to be of such a nature 
as to require exclusive le^slation by con- 
gress. Surely passage and transportation 
through a state are of this nature. If not, 
it is unfortunate. It is of national import- 
ance that in regard to such subjects there 
should be but one regulating power, for if 
one state can directly tax persons and prop- 
erty passing through it, or indirectly, by 
taxing the use of means of transportation, 
every other may; thus commercial inter- 
course between states remote from each 
other may be destroyed. The produce of 
Western states may be effectually excluded 
from Eastern markets; for though it might 
bear the imposition of a tax by one state, 
it would be crushed under the weight of 
many. 

I have already protracted this opinion to 
such a length that I do not feel justified in 
refeiTing to many of the decided cases. In 
Almy V. California, 24 How\ [Go U. S.] 169, 
it was ruled by the supreme court that a 
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law of tlie state imposing a stamp duty 
upon bills of lading for gold or silver trans- 
ported from that state to any port or place 
out of the state, was substantially a tax 
upon the transportation itself, and was un- 
constitutional. It is true the decision was 
rested on the ground that it was a tax upon 
exports; and, subsequently, in Woodruffi v. 
Parham, 8 Wall. [75 U. S.] 123, the court 
denied the correctness of the reasons given 
for the decision; but they said at the same 
time tlie case was well decided for another 
reason, viz: that such a tax was a regula- 
.tion of commerce— a tax imposed upon the 
transportation of goods from one state to 
another, over the high seas, in conflict with 
that freedom of transit of goods and per- 
sons between one state and another, which 
is within the rule laid down in Crandall v. 
Nevada, 6 Wall. [73 tJ. S.] 35, and with the 
authority of congress to regulate commerce 
among the states. In the very recent case 
of Crandall v. Nevada, 6 Wall. [73 U. S.] 
35, it was held that a special tax imposed 
by the state on railroad and stage com- 
panies for every passenger carried out of 
the state by them, was a tax on the pas- 
senger for the privilege of passing through 
the state by ordinary modes of travel, and 
not simply a tax on the business of the com- 
panies. Hence it was ruled that the power 
of a state to impose such a tax is inconsist- 
ent with rights conferred by the constitution 
on the federal government and on thepeople, 
and consequently that no state can lay such 
a tax. The majority of the court, indeed, 
declined to put their decision upon the 
ground that the tax was a regulation of in- 
ter-state commerce, and as such, beyond 
the reach of the state, but all the judges 
agreed that the state law was unconstitution- 
al and void. The chief justice and Mr. Jus- 
tice ClifEord thought the judgment should 
have been placed exclusively on the ground 
that the act of the state legislature was in- 
consistent with the power conferred upon 
congress to regulate commerce among the 
several states, and I do not understand that 
the other members of the court held de- 
cisively that it was not thus inconsistent. 
The case, in any view of it, decides that a 
state cannot directly or indirectly tax per- 
sons for passing through or out of it. That 
is enough for the case I have before me. 
The Delaware statute of April, 18G9, does 
indirectly levy a tax upon both persons and 
property for transit through the state, into 
it, and out of it. It is, therefore, in my 
opinion, so far in conflict with the constitu- 
tion of the United States. 

I shall, therefore, enjoin against any steps 
for the assessment, collection, or payment 
of the tax prescribed by section 21 of the 
' act of April 8, 1869, namely, the tax for the 
use of locomotives, passenger cars, freight 
cars, and trucks, and I shall refuse the in- 
junction prayed for to prevent the collection 
and payment of the tax prescribed by sec- 

17FED.CAS.— 30 
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tion 15, upon the actual cash value of every 
share of the capital stock of the company 
defendant, and I shall also refuse an injunc- 
tion against the collection and payment of 
the tax prescribed by section 20 upon the 
net earnings or increase of the company. 
Decree accordingly. 

[The decree in this case was affirmed in the 
supreme court upon appeal. 18 Wall. (85 U. S.) 
206.] 

MINOT (WAGENBR v.). See Case No. 17,- 
033. 

MINOT (WESTON v.). See Case No. 17,453. 

MINTURN (BROWN v.). See Case No. 2,021. 
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■ MINTURN V. LARUE et al. 

[1 McAll. 370.] 1 

Circuit Court, N. D. California. July Term, 
1858.2 

Ferrt— Statotort Bight— Powers bt Implica- 
tion — MONOPOtT. 

1. Equity will protect by injunction a statutory 
right, where the title of complainant is free 
from doubt. 

2. Where the legislature has granted the fran- 
chise of constructing and keepins a ferry, no 
powers will he construed to have been given by 
implication, unless of a direct character. None 
not so derived will be conceded, except by the 
express language of the law. 

3. A monopoly will never be awarded except 
by implication of a most direct and immediate 
character, and as necessarily annexed to powers 
expressly granted. 

[Cited in State v. Black River Phosphate Co., 
32 Fla. 82, 13 South. 648.] 

The bill in this case was filed praying for 
an injunction to restrain the defendants [T^a- 
rue and others] from infringing upon an al- 
leged exclusive franchise of the complainant 
in a ferry between the town of Oakland and 
the city of San Fi-ancisco. 

Hoge & Wilson and E. W. F. Sloan, for 
complainant. 

Gregory Yale and Crockett, Baldwin & 
Crittenden, for defendants. 

jNtcALLISTER, Circuit Judge. The bill in 
this case is exhibited in behalf of Edward 
Mintum, a citizen of the state of New York, 
who alleges himself to be the proprietor of a 
ferry established across the Bay of San Fran- 
cisco, with its termini at the town of Oak- 
land and the city of San Francisco. The bill 
pi-ays for an injunction against the defend- 
ants, who, it is alleged, are infringing the 
exclusive privileges which complainant 
claims to hold in the said ferry. A motion 
is made upon the bill and afladavits filed by 
both parties, for the issue of the writ prayed 
for. In the afladavits of both parties are in- 
troduced matters collateral to the merits, and 

1 [Reported by Cutler McAllister, Esq.] 

2 [Affirmed in 23 How. (G4 U. S.) 435.] 
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wbieli cannot be subjects of legitimate con- 
sideration in the discussion of tbis ease. In- 
stead of being distinct affirmations or denials 
of facts material to tbe issue, tbey are argu- 
mentative, denunciatory, and pai-take more 
of tbe character of written discussions, than 
of STVorn statements of facts constituting the 
true merits of the cause. Perhaps the ap- 
propriate course would have been for the 
court to have suppressed them as tending to 
introduce confusion, and constitute a danger- 
ous precedent in the practice of a court of 
chancery. But as neither party moved for 
their suppression, content with calling the at- 
tention of the court to the chai-acter of these 
documents, it Avas agreed by both parties that 
the affidavits should be read; the propriety 
of the admission of them, or portions of 
them, discussed on the final argument of the 
motion, and the disposition of them left to 
the comt. Now, there is a large proportion 
of these documents the court feels boimd to 
discard from its consideration. A\ hether the 
charter of the town of Oakland was obtained 
by fraudulent practices from the legislature 
of this state? Whether the ordinance of the 
trustees of the town of Oakland, passed for 
the establishment of the ferry, was the result 
of conspiracy? Whether the contract be- 
tween the town of Oakland and Carpentier, 
the assignor of complainant, was the ofE- 
spring of fraudulent connivance? Whether 
the ferry has been so grossly mismanaged as 
to constitute an imposition on the public? 
. Whether the proprietorship of the ferry has 
been a source of profit or not? Whether all 
good citizens demand that the monopoly of 
complainant should be arrested? Whether 
public opinion among the citizens of Oakland 
emphatically requires it to be done? Thesq 
matters, and all akin to them^ which have 
been embodied in the affidavits, or directly 
intimated in them, must be disregarded, and 
this case decided by an application of well- 
settled legal principles to the issue made. 
The complainant asks for the extraordinary 
interposition of this court for the protection 
of what he considers a legal statutory right; 
and if given, it must be by the application 
of principles, independent of all other consid- 
erations. He claims as assignee of one 
Charles Minturn, himself the assignee of one 
Edward R. Carpentier, who is the alleged 
grantee of the feny from the town of Oak- 
land. 

The ^defendants, independently of the de- 
fects alleged by them to exist in the title of 
the complainant set up by way of defense, 
a claim under a direct transfer to them of 
the premises in dispute, from the town of 
Oakland, subsequent in date to the assign- 
ment to complainant by Charles Minturn. 
They also set up as a defense, the fact, that 
the steamer they are running has been duly 
licensed and enrolled for the coasting trade, 
under the laws of the United States, and as 
such is entitled to navigate the waters of the 
Bay of San Francisco. In the view the court 
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entertains of this case, it will be unnecessary 
to investigate the character of this latter de- 
fense. The complainant Minturn, contends 
that the documentary title exhibited, vested 
in him an exclusive privilege to the ferry for 
the term of twenty years from the date of 
the contract between the town of Oakland 
and the said Caipentier. That such contract, 
under which he claims, vested in him such an 
interest as excludes any one from the right 
to run a boat on the route between the city 
of San Francisco and the town of Oakland, 
and concludes the town of Oakland from con- 
feiTing on any one the right to do so during 
the period of time said conti-aet shall exist. 
He further contends, tliat he has exhibited a 
prima-facie ease, and that it entitles him to 
an injunction; that the court will not look 
to the extent and validity of the complain- 
ant's title, but postpone the consideration of 
them to a future stage of the ease. Thei-e 
is a class of cases where the court will, al- 
though not satisfied with, but entertaining 
doubt as to the complainant's title, grant an 
injunction forthwith, before answer. But 
this is done to prevent iixeparable mischief. 
Wnere the injury sought to be enjoined, is 
the transfer of negotiable paper by an in-e- 
sponsible party; a destructive trespass to the 
inheritance; the repetition of a nuisance, or 
the commission of some act not reparable in 
damages, the court ex necessitate wiU order 
an injunction to keep the parties in statu quo 
until its doubts have been removed by the 
facts elicited in the future investigation of the 
cause. This is not such a case. The title of 
the complainant is set foi-th in his docu- 
mentary proof; and all the materials for its 
investigation by ascertaining their legal ef- 
fect, are before the court. It involves no in- 
quuy into complicated facts. It depends 
alone upon the construction of the charter 
which gave it birth. Why should the court 
decline to pass upon it, but postpone the in- 
vestigation into the construction of it, inter- 
mediately enjoining the adverse party from 
running their boat? 

The complainant asks for an injunction to 
enjoin from the alleged infringement of what 
he claims to be his statutory right Now, 
the power of this court to interpose, depends 
upon the fact that his right is clear and with- 
out doubt, his possession actual, and when 
his legal title is not put in doubt 1 Johns. 
Ch. 611. In Livingston v. Van Ingen. 
Johns. 585, Chancellor Kent says, "Injunc- 
tions are always granted to secure the en- 
joyment of statute privileges of which the 
party is in the actual possession, unless the 
right be doubtful." The same doctrine, that 
before the court will interfere by injunction 
the right of the complainant should be free 
from doubt, is enunciated by Savage, O. J., 
in North River Steamboat Co. v. Livingston, 
3 Cow. 755. It may be therefore assumed 
that the right of the complainant must be 
legal, clear, and beyond reasonable doubt 
The question, then, into its validity and ex- 
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tent liecomes not only a necessary but pre- 
liminaiy inquiry to the issue of an injunc- 
tion. 

Now, tlie source of complainant's title is to 
be found in the cliaxter of the town of Oak- 
land. He claims under assignment from 
Edward B. Carpentier, grantee of that town. 
No interest could pass from the latter to its 
■grantee save what was vested in it by its 
charter, and none other could pass from it to 
the grantee under whom complainant claims, 
whatever may be the terms of the instru- 
ment executed by them. As to the character 
of this interest it must be that of a vested 
interest, or property; or it is a franchise; or 
lastly, it may be termed, as characterized by 
one of the solicitors for- the complainant, "a 
legislative power." The decisions of the 
New York courts upon the interest conveyed 
to the city of New York in the ferries which 
<;luster ai-ound it, are based upon the trans- 
fei-s made of them to it by the old charter of 
the British crown, and tlie legislature, from 
time to time, of the state of New York. 
These ti-ansfers are alienations containing 
.•all the operative words of conveyance known 
to deeds transferring the fee in real estate; 
and their legal effect is fixed by well settled 
principles. Those New York decisions can, 
therefore, afford no proper guide in the con- 
struction of the Oakland charter. In fact it 
■was not contended in the argument that any 
property in the ferry was vested in the town 
>of Oakland by its charter, as was the case in 
New York. One of the solicitors for com- 
plainant contended that although no prop- 
erty was conveyed, a franchise was trans- 
ferred; and the other affirmed that some- 
thing more than a franchise passed, and 
termed it a "legislative power." The court 
considers it a mere naked, incorporeal right. 
It is created by law; exists only in contem- 
plation of law. It is invisible, intangible, 
and incapable of a physical possession, and 
depends on the law for its protection. 2 
Gi-ay, 27. But whatever be the interest that 
passed, its nature and extent must be ascer- 
tained in co-der to see if the title of complain- 
ant be so free from doubt as to authorize the 
court to interfere by injunction. The char- 
ter of Oakland is a public grant for the estab- 
lishment and regulation of ferries across 
navigable streams, is a subject within the 
control of government, and is not matter of 
private right. In the construction of such a 
gi-ant, designed by the sovereign power mak- 
ing it to be a general benefit and accommo- 
dation to the public, the rule is, that if the 
meaning of the words be doubtful they shall 
1)6 taken most strongly against the grantee 
and for the government, and therefore should 
not be extended by implication beyond the 
natural and obvious meaning of the words, 
^nd if these do not support the right claimed, 
it must fall. Mills v. St. Glair Co., 8 How. 
[49 U. S.] 569. In such a grant nothing 
passes but what is gi-anted in clear and ex- 
plicit terms. And neither the right of taxa- 
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tion, nor any other power of sovereignty 
which the community have an interest in 
preserving undiminished, will be held by the 
court to be surrendered unless the intention 
to surrender is manifested by words too 
plain to be mistaken. Ohio Life Ins. Co. v. 
Debolt, 16 How. [57 U. S.] 435. In Beaty v. 
Lessee of Knowler, 4 Pet. [29 U. S.] 168, the 
court say, "That a corporation is strictly 
limited to the exercise of those powers which 
are specifically conferred on it, will not be 
denied." 

In the Charles River Bridge Case, 11 Pet. 
[36 tr. S.] 548, it is said "when" a corpora- 
tion alleges that a state has surrendered for 
seventy years its power of improvement and 
public accommodation in a great and impor- 
tant line of ti*avel, along which a vast num- 
ber of its citizens must daily pass, the com- 
munity have a right to insist in the language 
of this court above quoted "that its abandon- 
ment ought not to be presumed in a case in 
which the deliberate purpose of the state to 
abandon it does not appear." In that case 
the principle was applied to the charter 
given, to the proprietors of a bridge, by the 
state of Massachusetts. The* court say in re- 
lation to the charter, "It is in the usual form, 
and the privileges such as are commonly 
given to corpoi-ations of that kind. It con- 
fers on them the ordinary faculties of a cor- 
poration for the purpose of building the 
bridge, and establishes certain rates of toll 
which the company ^re authorized to take. 
. . . There is no exclusive privilege to 
them. ... No engagement from the state 
that another shall not be erected; and no 
undertaking not to sanction competition, nor 
to make improvements that may diminish 
the amount of its income. Upon all these 
subjects the charter is silent, and nothing is 
said in it about a line of travel, so much in- 
sisted on in the argument, in which they are . 
to have exclusive privileges. No words are 
used from which an intention to grant any 
of these rights can be inferred. If the plain- 
tiff is entitled to them it must be implied 
simply from the nature of the grant, and 
cannot be inferred from the words by which 
the grant is made. ... All the franchises 
and rights of property enumerated in the 
charter, and there mentioned to have been 
granted to it, remain unimpaired. But its 
income is desti-oyed by the Warren bridge, 
which," being free, draws oflC the passengers 
and property which would have gone over it 
and renders their franchise of no value. 
This is the gist of the complaint. ... In 
order, then, to entitle themselves to relief, it 
is necessary to show that the legislature con- 
tracted not to do the act of which they com- 
plain, and that they impaired, in other words 
violated, that contract by the erection of the 
Warren bridge." The court then proceed to 
decide that no contract of the kind arose out 
of the words of the charter, and consequently 
by the erection of the Warren bridge no vio- 
lation of any contract made with the pro- 
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prietors of the existing bridge liad talien 
place, [Cliarles River Bridge v. Warreu 
Bridge] 11 Pet. [36 U. S.] 549. 

Tiie case of Fanning v. Gregoix'e, 16 How. 
[57 IT. S.] 524, is an instructive one on this 
point. The complainant stated that he had 
been authorized by an act of the state legis- 
lature, framed in 1838, to establish and keep 
a fen-y for the term of twenty years, and 
that by the terms of the act it was provided 
that no court or boaz'd of commissioners 
should authorize any other person to keep a 
fei-ry within the limits; and the bill prayed 
for an injunction against the defendants. 
These latter defended on the ground, that 
under a contract made with the city of Du- 
buque, within the limits of which the ferries 
Avere situated, they (the contract bearing 
date in 1852) were running their boat, which 
did not interfere with the right of the plain- 
tiff other than such interference as is the 
necessary result of a fair competition. It 
was contended by complainant that the privi- 
lege conferred on him was exclusive; that 
the right had been given to him and his heirs 
for twenty years; that an ordinary license 
is not gi-anted to a man and his heirs; that it 
was provided in the act "that no court or 
board of county commissioners shall author- 
ize any other person (unless as is hereinafter 
provided by this act) to keep a feiTy within 
the limits of the town of Dubuque." In re- 
ply to all this the court decided that the 
giunt to complainant was not exclusive. As 
to the last suggestion of complainant the 
court say, "The prohibition on a court and 
the board of county commissioners to grant 
a license for another ferry, it is urged would 
show an intent to make the grant exclusive. 
And that the reason for this might be found 
in the alleged fact that when the feiTy was 
first established a considerable expenditure 
was required and little or no profit was 
realized for some years." But all the judges 
present, except one, held that the grant was 
not intended to be exclusive. In that ease 
the court below had refused the injunction 
and dismissed the petition, and the judgment 
was affirmed by the supreme court. [Fan- 
ning V. Gregoire] 16 How. [57 U. S.] 533. 

The case of Thacher v. Dartmouth Bridge, 
18 Pick. 501, is a strong illusti-ation of this 
doctrine. The act of incorporation under 
which defendants were authorized to erect, 
their bridge did not provide any mode of 
ascei-taining or paying the damage which 
any individual owner of land might sustain 
hy the appropriation of his property. It was 
urged by defendants that without the exer- 
cise of such power the bridge could not be 
erected. But the court considered the con- 
sent of ownei-s might be obtained by gift or 
purchase; at all events it would not give the 
power by implication. It deemed that where 
the legislature, in the exercise of high sov- 
ereign power, intended to confer such a 
power upon a corporation, they do it in ex- 
press terms, or by necessary implication. It 



is not to be presumed that such a power is 
intended to be granted unless the intent to 
do so can be clearly discovered in the act it- 
self. In the present case thex-e is no such 
power in terms, and we think there is none 
by implication. Id.; [Fanning v. Gregoire] 
16 How. [57 U. S.] 534. 

The foregomg authorities establish the can- 
ons of construction that must be applied to 
the charter of Oakland. 

As to its language. The clause in it on 
which complainant relies gives to the trus- 
tees of Oakland power to do many things, 
and among them power "to lay out, make, 
open, widen, regulate and keep in repair all 
streets, roads, bridges, ferries, public grounds 
and places, wharves, docks, piers, sewei-s, 
wells and alleys, and to authorize the con- 
struction of the same; and with a view to 
facilitate the construction of whai-ves and 
other impr-ovements, the lands lying within 
the limits aforesaid between high tide and 
the channel, are hereby granted and released 
to said town." The first obsei-vation to be 
made on this charter may be embodied, mu- 
tatis mutandis, in the language of the su- 
preme court of the United States, in the case 
already cited [Charles Eiver Bridge v. War- 
ren Bridge] 11. Pet. [36 U. S.] 545. It (the 
charter) confers on them the ordinary facili- 
ties for the purpose of constructing a ferry. 
There is no exclusive privilege which they are 
j entitled to bestow. There is no engagement 
I from the state, that another ferry should not 
; be erected. Nor is there an undertaking not 
I to sanction competition, nor to make improve- 
ments that may diminish the amount of the 
income of any ferry that might be construct- 
ed. Upon all these subjects, the charter is 
silent. If the plaintiff is entitled to them, it 
must be implied from the nature of the grant, 
and cannot be implied from the words by 
which the grant is made. AH the fran- 
chises, and rights of property in the charter 
mentioned, is the right of constructing feiTies, 
and still remain. But its income is destroy- 
ed, or diminished, by the additional facilities 
afforded by defendants, for transportation 
and travel. This is the gist of the complauit. 
In order to entitle plaintiff to relief, it is nec- 
essary to show that the legislature in this 
charter contracted not to do the act he com- 
plained of, or that the town of Oakland was 
authorized to make the conti-act; or, in othei* 
words, that the contract has been violated. 
The foregoing language of the supreme court, 
U- S. (with slight alterations), settles the prin- 
ciple that the complainant can only obtain re- 
lief on a contract; that none such arose out 
of the words of the act of the legislature, and 
it could not be raised by implication from 
the nature of a public grant. But again, the 
manner in which the legislature uses terms of 
conveyance, shows that they had an xmder- 
standing of their legal effect. When they 
propose to convey certain lands described, 
they indicate their intention by using the 
operating words of "gi-ant and release;" when 
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tbey propose to confer certain municipal fran- 
chises, they state simply that the power to 
exercise them is conferred upon the town. 

It is urged, that the delegation of a power 
to make, regulate, and construct ferries, gives 
an implied power to create exclusive privi- 
leges; and it is pressed as a reason for this 
implication, that at the first construction of 
the ferry, it demanded a large expenditure, 
and was for a long time a source of little 
profit. "We have seen that in a public grant, 
no inference can he made from the supposed 
nature of the grant, and that if the right of 
plaintiff is not sustained by clear and obvious 
words, in the language of Chancellor Kent, 
"without doubt," the right must fall. A sim- 
ilar argument as to original cost was raised 
in the case of Fanning v. Gregoire, 16 How. 
[57 IT. S.] 524, and was not deemed entitled to 
consideration. When the ordinary power of 
constructing ferries across the navigable wa- 
ters of the bay, in any durection from Oak- 
land, was conferred on its authorities, it 
would be a violation of the rules of construc- 
tion of public grants, to decide that the legis- 
lature intended to confer their -whole power 
upon the corpoi-ation, and thus preclude them- 
selves from all future opportunities of public 
improvement. It cannot be considered that 
the power to grant exclusive privileges to an 
individual, for nearly a quarter of a century, 
is to be regarded as belonging to the town by 
implication. This would be a most extraor- 
dinary construction, when we regard the uni- 
form policy of this state, from the earliest 
law regulating ferries, as manifested upon 
the statute-book. Anterior to 1835, the regu- 
lation of ferries was confided to the courts of 
sessions. The supreme court of this state 
having decided that the law conferring the 
power upon those tribunals was unconstitu- 
tional, the legislature committed the power 
to supervi.'soi-s. 

It is contended that the laws prior to 1855 
being unconstitutional, the grant to the town 
of Oakland cannot be considered as made in 
subordination to those general laws, and is 
free from their restrictions. This may be 
true; still, when we look to the character of 
these laws, they stand on the statute-book, 
and serve to show the restrictive and cau- 
tious policy of the legislature in relation to 
ferries. They were only authorized to be 
established for a short period of time, under 
various restrictions; and, in no instance did 
the legislature exclude themselves from estab- 
lishing additional ones, when public conven- 
ience should require it This uniform policy 
of our legislature is to be kept in view, when 
the question arises whether, in the absence 
of express words and obvious natural lan- 
guage, it is to be presumed to have departed 
from such policy, and to have bestowed on 
the town of Oakland the right to grant ex- 
clusive privileges, and thus preclude all fu- 
ture intervention on the part of the legisla- 
ture, even over waters navigable to the 
ocean. The legislature could not have sup- 
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posed they had done so when, in less than 
twelve months afterwards, they passed an 
a'ct in relation to ferries, in which they re- 
pealed the second section of the ax;t creating 
public ferries, passed 18th March, 1850, as ap- 
plied to certain bays (among them that of 
San Francisco), w^ithm the limits of the state 
or thehr shores, and repealing so much of said 
section as could be so constmed; and enact- 
ing that the navigation of said bays, and the 
transportation of freight or passengers across, 
through, and over the same, should be free 
and exempt f i-om the restriction of any f a'ry- 
laws now in force in this state. That the 
legislature had the right to keep the naviga- 
tion of the bay within the limits of the state, 
and the transportation across them free and 
exempt from the restriction of any fen'y- 
laws in force, we think cannot be doubted. 
For this couit to interpose by an injunction 
to restrain parties from navigating across the 
Bay of San Francisco, on the ground tha,t 
they were infringing upon the exclusive privi- 
leges of a ferry, in the face of a statute of 
the state which declares that such bay shall 
be exempt from all ferry restriction, would 
be an improper exercise of power. 

It is urged that, admitting it was in the 
power of the legislature to alter, modify, or 
take back the administrative-legislative power 
conferred by the charter, still, when private 
rights have issued out of the exercise of such 
power by the town of Oaklan-d, they cannot 
be afiteeted by the repealing action of the 
legislature. This view assumes that the eon- 
tract between the town of Oakland and Car- 
pentier, did invest him with a property in the 
feriy, and legally transferred to him an ex- 
elusive right for twenty years. The authori- 
ties cited, and the reasoning predicated upon 
them, tend to show that nothing but a legis- 
lative or administrative power was transfer^ 
red, and that limited to the ordinary construc- 
tion of a ferry, not authorizing the authorities 
of Oakland to give a monopoly of it to any 
one. Such contract, therefore, could not pass 
such exclusive privileges to a private individ- 
ual as would paralyze any future action of 
the legislature. That private rights might 
arise from the legitimate exercise, by the 
town of Oaldand, of its corporate privileges, 
there is no doubt; and the repeal of those 
privileges by the legislature might not afEect 
those rights. To illustrate, the charter gives 
to the town of Oakland the power of selling 
or otherwise disposing of its common proper- 
ty. In the exercise of that corporate right, 
private rights might arise, and a subsequent 
repeal by the legislature of the corporate 
privileges of the town", would not defeat the 
previously vested private rights of the indi- 
vidual. So far from such right having vested 
in Carpentier, under the contract between 
him and the town of Oakland, even if the 
latter had made a grant of the ferry with 
covenants for the exclusive enjoyment of the 
franchise granted, this would not have re- 
stricted them from exercising the power con- 
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ferred on them by the charter to constniet ad- 
ditional ferries. Such authority "was vested 
in them as tnistees for the public, and can- 
not be restrained by the covenant of the city. 
In- constructing ferries, the authorities of Oak- 
land were acting under a statute in the ex- 
ercise of which the public had an interest. 
The city of Oakland was not the owner of the 
ferry, nor of an exclusive franchise; and al- 
though it may have granted it with a cove- 
nant for quiet enjoyment, and might be re- 
sponsible on such covenant to the grantee, 
still, such covenant could not restrain the au- 
thorities of Oakland from exercising their 
judgment in creating additional ferries, as in 
their opinion the public interest should re- 
quire. In re Fay, 15 Pick. 252. But the con- 
tract between the town of .Oakland and Car- 
pentier, must be deemed a fraud upon the 
law, and a complete evasion of its policy and 
object. A public ti-ust was confided to the 
authorities of Oakland, to be executed by 
them as agents of the public. It was not in 
their power to denude themselves of the trust. 
It was not their "common property," and, by 
the charter, could not be sold or disposed of. 
It was a public ti-ust, to be exercised by them 
as agents of the community, which they could 
not discard so as to prevent their successors 
from establishing additional ferries required 
by the public convenience. By the contract 
they granted, sold, released, and conveyed 
to an individual, his successors and assigns, 
exclusively, for the space of twenty years, 
the right to keep and run a public ferry or 
ferries, so as to demand and receive com- 
pensation therefor, between the town- of Oak- 
land and the city of San Francisco, and be- 
tween the said town and any other place, to- 
gether with all and singular the ferry-rights, 
privileges, and franchises, which now are or 
may hereafter be held and owned by said 
town. By such contract the then authorities of 
Oakland attempted to convert a public trust 
to private and individual use, and to place 
for twenty years under the exclusive control 
of an individual and his assigns, all, even 
future, means of ferry communication across 
the navigable waters from Oakland to any 
other place. Such never was the intention of 
the legislatiu-e. Such an act, it was not in 
the power of the authorities of Oakland to do, 
and such a ti-ansaction a court of equity can- 
not sustain. This tribunal could not inter- 
pose by the extraordinary process of an in- 
junction to support rights derived from such 
a source; and maintain a title, which so far 
from being free from doubt, was executed 
under a contract in fraud of the law under 
which it professes to be executed; and to sus- 
tain restrictions over the navigable waters of 
this state, which the legislature has declared 
shall be exempt from all such restrictions. 

HOFFMAN, District Judge. The bill in 
this case is filed for an injunction to restrain 
the defendants from interfering with the 
privilege or franchise of the complainant in 
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a ferry from the town of Oakland to this 
city, of which he claims to be the exclusive 
owner for a term of years. This franchise 
is alleged to have been conferred on the com- 
plainant by an ordinance, and contract pux-- 
suant thereto, made by the trustees of Oak- 
land, in the year 185-. The authority of the 
trustees to make the ordinance and contract 
is derived from the act of the legislature, 
passed May 4, 1852. Under the supposed au- 
thority of this act, a contract was made by 
the trustees, granting to the assignor of the 
complainant the privilege, claimed to be ex- 
clusive, of keeping and running all ferries 
between the town of Oakland and the city 
of San Francisco and elsewhere. It is not 
denied that the defendants are running a 
j fen-y-boat between this city and the town of 
San Antonio, touching at Oakland; nor that 
the profits and business of the complainants 
are seriously affected thereby. It is urged 
that the court should not at this stage of the 
cause, determine its whole merits, but that 
the injunction should be gi-anted if the com- 
plainant has made out a prima-facie case. 
But it is weU settled that injunctions will 
not be granted to secure the enjoyment of a 
statutory privilege, unless the right be clear. 
3 Cow, 755; 1 Johns. Ch. 611. 

In eases where an injunction is prayed to 
resti-ain an act which, if committed, will 
work irreparable mischief, it will be granted 
ex necessitate, even in doubtful cases, as the 
only means of keeping the parties in statu 
quo, and preventing the final decree from 
being abortive. Such are, the cases of the 
threatened destruction of heir-looms or works 
of art; or objects having a pretium affectionis 
—like family portraits, &c., or the publication 
of private letters, or the erecting of nuisances 
calculated to work irreparable mischief, &c. 
In all such cases, it is clear that if the court, 
by refusing the injunction, permits the act 
to be done, its subsequent decree granting the 
injunction would be but a brutum fulmen. 
But when an exclusive privilege under a stat- 
ute is claimed, and the court is asked to for- 
bid the commission of an act, otherwise law- 
ful, because it interferes with the exclusive 
privilege claimed, the legal right of the com- 
plainant must be clear. It is said that in 
this case the court should interfere because 
the trespasses on the complainant are con- 
tinuous and cannot be estimated in damages. 
But the damage to the defendants, if they 
are prevented from running their boat until 
their cause is heard, are equally unsusceptible 
of calculation, and may be far greater than 
the complainant can sustain by the competi- 
tion. The court should therefore be fully 
satisfied that the right exists before, by its 
injunction, it will cause to the defendants an 
injui-y quite as irreparable, and perhaps more 
extensive, than that apprehended by the com- 
plainant 

The supposed authority of the trustees to 
make the ordinance and contract relied on by 
comijlainant, is contained in the third section 
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of the act to ineorpoiute tlic town of Oak- 
laud, passed May 4tli, 1854. TMs section 
provides "tliat the hoard of trustees shall 
have power to make such by-laws and or- 
dinances as they may deem fit, proper, and 
necessary; to regulate, improve, sell, or oth- 
erwise dispose of the common property; to 
prevent and extinguish fires; to lay out, 
make, open, widen, regulate, and keep in re- 
pair, all streets, roads,. bridges, ferries, public 
places and gi-ounds, wharves, docks, piers, 
slips, sewers, wells, and alleys, and to au- 
thorize the construction of the same; and 
with a view to facilitate the construction of 
whai"ves, and other improvements, the lands 
lying within the limits aforesaid, between 
high tide and ship-channel, are hereby grant- 
ed and released to said town." It is not 
claimed that the foregoing provisions consti- 
tuted a grant to the town of Oakland, of all 
fen-iQS from that town, as property. It is 
urged, however, that they amount to a dele- 
gation to the trustees of all the legislative and 
sovereign power possessed by tlie state over 
the subject of ferries from that town. That 
in tlie exercise of that power, the trustees 
could make any contract, and confer any 
rights with regard to ferries, they might 
deem proper, and that having done so, the 
rights thereby conferred, vested, and remain 
indefeasible, either by the trustees or the 
state, except in the exercise of the right of 
eminent domain. 

The first question to be considered is, what 
were the nature and extent of the authority 
conferred upon the trustees by the act above 
cited? The only words in the clause which 
can be constmed to confer the powers sup- 
posed, are the words "make" and "authorize 
the construction of." It is evident that most 
of the empowering words in the phrase do 
not apply to all the objects in reference to 
which the powers are to be exercised. ^¥ov 
instance: the word "open" cannot refer to 
"ferries," nor the word "widen" to "wells." 
The words "lay out," evidently refer to 
"streets," "roads," "public places," and 
"grounds;" and the words "authorize the 
construction," have obviously a more specific 
reference to the docks, wharves, bridges, and 
sewers mentioned, than to the public places 
and grounds, or to the ferries. It is clear, 
therefore, that the various empowering words 
in the phrase must be construed distributive- 
ly, reddendo singula singuUs; and they must 
be distributed among- the objects mentioned, 
in such a way as to give, with respect to eacli, 
only those powers which would naturally be 
confen'ed upon a municipal corporation, with 
reference to such objects. To apply the word 
"makfe" to "ferries," and to construe it as 
conferring the absolute right of leasing in- 
definitely, or granting the franchise for all 
ferries from the town to any individual, 
■jvould seem a forced interpretation, suggested 
rather by the desire to find in the act the 
authority sought for, than by the natural 
construction of the phrase itself. If "make" 



were the only word which could apply to fer- 
ries, or if "ferries" were the only word which 
would satisfy and give effect to the word 
"make," the construction contended for would 
be more plausible. But the word "regulate" 
not only can be applied to ferries, but it is 
sufficient to confer all the authority with re- 
spect to them, which would naturally and 
appropriately be given to a municipal cor- 
poration, from whom a grant of the franchise 
in property is withheld; while the word 
"make" has a similar operation if applied 
to the bridges, wharves, piers, docks, sewers, 
wells, &c. To make "ferries" is ceiiainly an 
unusual and awkward expression. The more 
appropriate phrase would obviously be "to 
establish ferries;" and had the extensive pow- 
ers with regard to them which are now claim- 
ed, been intended to be conferred, it is hardly 
possible that the legislature would have omit- 
ted in specific terms to gi-ant and enumerate 
them. The construction contended for as- 
sumes that while the legislature withheld the 
grant of the franchise from the corporation 
as property, it nevertheless intended to give 
them full power to grant the exclusive fran- 
chise as property to any individual; to be as- 
signed or sold by him at pleasure, and -ca- 
pable of being owned by a foreigner or a citi- 
zen of another state; and all this by the force 
of the word "make," which is wrested from 
its natural application to other objects, and 
made to refer to ferries by an ingenious and 
forced consti'uction. The words "authorize 
the construction of cannot be appealed to as 
conferring the powers attempted to be exer- 
cised in this case. Whatever propriety there 
might be in the phrase "construct a ferry," the 
power to do so can hardly be deemed a power 
to grant or lease an exclusive franchise and 
privilege of establishing it, especially when 
such franchise is not conferred upon the 
donee of the power to construct; and in this 
case the power is not given to "construct." 
but to "authorize the consti'uction of ferries," 
if, indeed, it refers to ferries at all. It is, 
therefore, merely a power to permit, or to 
allow them to be constructed. It would 
surely be an unwarrantable latitude of con- 
struction, to hold that a power to permit the 
construction of a ferry, unaccompanied by a 
grant of the franchise, authorized the abso- 
lute grant of an exclusive franchise to any 
one the party empowered to permit might see 
fit to give it. But, for the reasons before as- 
signed, I think the words "authorize the con- 
struction of" apply to wharves, docks, yiers, 
bridges, &c.. and not to ferries; with refer- 
ence to which they are obviously inappro- 
priate. 

But assuming that the words "make" and 
"authorize the consti-uction of" apply to fer- 
ries, the question recurs, whether the trustees 
were authorized by the power thus given, 
to confer the right now claimed. The ordi- 
nance under which the contract with Edward 
R, Carpentier was made, provides that "the 
I trustees, &c., do hereby make, open, widen. 
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lay out, grant, create, ordain, establish, and 
regulate a public ferry between the said town 
of Oakland and the city of San Francisco, to be 
called the 'Oakland Ferry'; and they do here- 
by bargain and contract with Edward R. 
Carpentier, his heirs, agents, and assigns, to 
run said ferry for the period of twenty years, 
according to the terms of this orduaance, 
either as a separate ferry, or in connection 
with, or continuance of, the one already es- 
tablished and used between said town and 
said city, hei-eby granting, selling, and re- 
leasing and conveying to the said Carpentier, 
and to his successors in interest and assigns, 
exclusively, for the said period of twenty 
years, the right to keep and run a public 
ferry, or public ferries, so as to demand and 
receive compensation therefor, between the 
said town of Oakland and the city of San 
Francisco, or between the said town of Oak- 
land and any other place; together with ail 
and singular the ferry-rights, privileges, and 
franchises, which now are or may hereafter 
be owned by said town." The contract made 
in pursuance of this ordinance is in substanti- 
ally the same language. Admitting that so 
much of this ordinance as purports to estab- 
lish, create, and make a public ferry between 
Oakland and San Francisco is a valid exer- 
cise of the power conferred on the trustees, 
we are next to inquire whether the grant and 
the subsequent contract was also within the 
power of the trustees. It will be seen that 
the ti-ustees in express tei-ms convey and 
grant for twenty years, to Carpentier and his 
successors exclusively, the right of running 
and keeping a feiTy or ferries between Oak- 
land and San Francisco, and between Oak- 
land and any other place, and they undertake 
to convey to him "all the ferry-rights, privi- 
leges, and franchises which now are or may 
hereafter be owned by said town." It is not 
contended that the town of Oakland was the 
owner of any exclusive fen-y-franchise what- 
ever. The grant, therefore, of the ferry- 
franchises owned by the town would, of 
course, pass for nothing. As to the grant of 
all ferry-franchises which might thereafter 
be owned by it, no observations are neces- 
sary; but it is said that the trustees, in the 
exercise of their power to establish fen-ies, 
had incidentally and as the appropriate 
means of establishing them, the right to re- 
lease them to individuals. It is not neces- 
sary to inquire into the authority of the cor- 
poration to establish a particular ferry, and 
to lease it to an individual. The right they 
have attempted to convey to Cai-pentier was 
not a lease of a particular feri-y between a 
certain point in the town of Oakland and 
the city of San Francisco, but the exclusive 
right to keep and run a ferry or ferries be- 
tween Oakland or any other place. They 
thus abdicated and renounced the exercise 
of all the powers with respect to ferries with 
which they were entrusted, except that of 
"regulating." For the power to establish 
other ferries could be of no avail, so long as 
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OaiTpentier retained the exclusive right to run 
and keep them. It would perhaps be diffi- 
cult to find, in the histoi-y of municipal cor- 
porations another instance of so extraordi- 
nary a grant. It was not only not an exer- 
cise of any power they may have possessed 
to establish ferries, but it was, in effect, the 
sm-render of the whole power to establish 
them, and it amounted to an agreement that 
no ferry should be established from Oakland 
to any place whatever, unless by the permis- 
sion of the person to whom they had given 
the exclusive right to run them. It seems 
to me that the legality of this grant cannot 
for a moment be supposed. The authority 
vested in the board was conferred upon them 
as trustees for the public, to be exercised for 
the public good. They had not only the 
right, but it was their duty, and that of their 
successors, to exercise the power of establish- 
ing ferries, as agents and trustees of the pub- 
lic, whenever the public good might require. 
The power to establish ferries, if it existed 
at all, was a continuing power and duty, 
which existed in eveiy board of trustees for 
the time being; and no covenant by one 
board not to exercise it, or for the exclusive 
enjoyment of the franchise by an individual, 
could prohibit or restrain their successors 
from exercising the powers vested in them 
by the statute to establish and license other 
ferries required by public convenience and 
necessity. In re Fay, 15 Pick. 243. But to 
ascertain more certainly the intention of the 
law, and the nature and extent of the powers 
conferred upon the trustees, the legislation 
of the state with regard to ferries must be 
considered. By the act of March, 1850 [Laws 
Cal. lSoO-51, p. 75SJ, all persons were for- 
bidden to keep ferries without a license, ex- 
cept for their own use, or that of their fami- 
lies. The courts of sessions w-ere empower- 
ed 1^ establish ferries across bays, creeks, or 
sloughs, bounding or within their respective 
counties, as they might deem necessary, and 
were authorized to issue a license to keep a 
public ferry to any suitable pei-son applying 
therefor, for a term not to exceed one year, 
on the fulfillment by the applicant of certain 
pre-requisites. They could also license and 
establish additional ferries within less than 
two miles from a regularly established feri*y, 
when necessary for public convenience, and 
on notice to the proprietor of such previously 
established ferry. The act further provides 
for the establishment of ferries on private 
property, for the occupation of ground at 
either end of the ferry, and for the publica- 
tion of a notice of the application for a fen-y. 
It also prescribes the duties and privileges 
of ferrymen, and provides for the rates of 
feiTiage, revoking licenses, and for the pen- 
alties to be imposed for a refusal to transport 
persons or propei-ty. All these provisions 
tvere of a general character, and applied to 
all the counties of the state. They were evi- 
dently designed to provide by general law 
for the establishment of ferries, for confer- 
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Ting the franchise in suitable cases, with 
proper checlcs and securities, and with the 
express resei-vation of the right to confer a 
similar franchise upon persons other than 
the proprietor of the first-established ferry, 
whenever it might be deemed necessary or 
advantageous to the public. The same pro- 
visions, in substance, remain as part of the 
genei*al law of this state to the present day, 
except that it having been determined that 
under the constitution of this state the courts 
of sessions could not exercise the functions 
assigned to them by the act, the same powers, 
in substance, were, by the act of 1853, vested 
in the boards of supei*visors. 

On the 14th of Apj-il, 1853 [Laws 1830-53, 
p. 763], an act was passed, declaring that the 
2d section of the act creating and regulating 
public ferries, should not be construed to ap- 
ply to the bays of San Pablo, Suisun, San 
Francisco, or Monterey; and the navigation 
of said bays, and the transportation of freight 
or passengers over, across or through the 
same, was declared to be free and exempt 
from the restriction of any ferry-laws then 
in force in the state. These provisions have 
been repeated, in substance, in all the suc- 
ceeding ferry-laws passed on the subject. It 
will not be disputed that these laws indicate 
and establish the settled policy of this state, 
with regard to public ferries: that it was 
intended to confer the franchise, for a lim- 
ited time, on persons found to be suitable, 
and with certain privileges, checks, securi- 
ties, and penalties, carefully provided by law; 
that such privileges were not to be exclusive, 
but other ferries could be established, con- 
tiguous to any established ferry, whenever 
deemed necessary; and that the state was to 
derive a revenue from the issuing of the li- 
■censes. The law of 18.53, and subsequent en- 
actments to the same effect, show that the 
great arms of the sea therein mentioned, were 
not regarded as fit for the establishment of 
any ferries whatever, but that their naviga- 
tion and the transportation of freight and 
passengers, across, through, and over them, 
were to be left free and exempt from the re- 
sti'ictions of any ferry-laws in force in this 
state. Such being the settled policy and law 
of tliis state, with regard to public ferries, 
and with i*eference to the bays mentioned, it 
is not to be presumed, without the clearest 
evidence of a contrary intention, that the 
legislature intended to confer upon the trus- 
tees of a small town in the Bay of San Fran- 
cisco, the power to grant an exclusive privi- 
lege to establish ferries across the most im- 
portant of those bodies of water the navi- 
gation of which was, the next year, declared 
free and exempt from all ferry-laws. 

If the general ferry-law, under which no 
exclusive rights could be acquired, nor li- 
censes granted for more than a year, was 
deemed unfit to be applied to the Bay of 
San Francisco, the inference is irresistible, 
that it could not have been the intention 
only one year previously, to confer upon the 



trustees of a town an. unlimited power to 
grant exclusive privileges, for any period, 
with reference to the same waters, to any 
individual they might choose. It is admitted 
that the law by which the power claimed 
was conferred, might at any time have been 
repealed. Had the legislature, when, in 1853, 
it declared the bays mentioned to be exempt 
from the operation of all ferry-laws, and the 
navigation over and across them to be free, 
supposed that the trustees of Oakland were 
empowered to grant an exclusive right to an 
individual to establish ferries to the most im- 
portant city of the state, they would surely 
not have omitted to revoke the powers, and 
repeal the law by which they were conferred. 

The question we have been considering, is 
purely one of construction; and even if the 
language of the act were more doubtful, yet 
when read by the light of the previous and 
immediately subsequent legislation of the 
state, its true interpretation would seem to 
be immistakable. But, it is said that the 
power to establish a ferry imports ex vi ter- 
mini, a power to confer exclusive rights in 
the ferry so established; that without such 
rights it would not be a ferry in the legal 
sense of the tenn. But on this point, the 
case of Fanning v. Gregoire, 16 How. [57 U. 
S.] 524, is decisive. In that case. Fanning 
claimed under a direct grant from the legis- 
lature, authorizing him to keep a ferry at 
the town of Dubuque, across the Mississippi 
river, for the term of twenty years. This he 
accordingly established. Subsequently, the 
state conferred upon the city-council of Du- 
buque, power to license and establish public 
ferries across the Mississippi; and under the 
power a license was granted. On a suit by 
Fanning against the licensee, it was held that 
his franchise was not exclusive, but that the 
legislature had a right to license other ferries. 
It is clear that if a direct grant to an indi- 
vidual, of authority to establish and keep 
a feriT at a particular place does not vest in 
him an exclusive franchise, the grant to a 
municipal coi-poration of power to establish 
ferries does not authorize them to bestow ex- 
clusive privileges. If the term "ferry" in 
the grant to Fanning did not impart any 
exclusive franchise, it cannot have that 
meaning in the act incorporating Oakland. 
It can surely make no difference whether the 
state is supposed to have duly surrendered 
to an individual its power of improvement 
and accommodation in a great and important 
line of public travel, or whether it is sup- 
posed to have authorized a municipal cor- 
poration to siu;render it; in either case "its 
abandonment ought not to be presumed, 
where the deliberate purpose of the state to 
abandon it does not appear." [Charles Hiver 
Bridge v. Warren Bridge] U Pet [26 XJ. S.] 
549. 

It is urged that, even if the town of Oak- 
land or the state had power to license other 
ferries, yet the right of complainant to the 
exclusive enjoyment of the feny on the par- 
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ticular ferry-ways established by him ought 
to be protected. But in the case above re- 
ferred to, no such distinction appears to have 
been taken. The right claimed was, like 
this,— an exclusive right to run a ferry from 
a certain town across the Mississippi for 
twenty years. The infringement complained 
of was the licensing and establishment of an- 
other from the same town across the same 
river. The court decided that the franchise 
claimed was not exclusive, and that the es- 
tablishment of the second ferry was legal. 
It is nowhere suggested that the second li- 
censee could not run his boat from any part 
of the town of Dubuque, and even from the 
same wharf as that used by the first licensee. 
2dly. The privilege attempted to be granted 
in this case, was not the privilege of keep- 
ing and running a ferry from any specified 
dock or wharf in the town of Oakland to any 
other point across the bay. It was the right 
to keep and run a feri-y or ferries from the 
town of Oakland generally to any place what- 
ever. Whether, if the trustees had establish- 
ed a feny from a certain wharf, and leased 
the same to an individual, his rights in such 
ferry would have been exclusive, it is not 
necessary to inquire; for the right granted 
was the exclusive right to run "a ferry or 
ferries" from the town of Oakland to any 
place, with all the ferry-rights, privileges, 
and franchises then owned or thereafter to 
be owned by the town. 

But admitting, for the sake of argument, 
not only that the trustees were empowered 
to establish ferries, but that the legislature 
intended to confer upon tnem powers to grant 
to an individual the exclusive franchise for 
any period, of running and keeping the ferries 
so established, such a construction affords an 
argument almost irresistible, that those pow- 
ers could only have been conferred with re- 
gard to ferries wholly within the corporate 
limits. Within those limits is the creek San 
Antonio, which can only be crossed by 
bridges or boats. If, then, the power to 
grant the franchise in property was intended 
to be confeiTed, it is surely more reasonable, 
and more in accordance with every rule re- 
lating to the construction of grants of this 
description, to constnie it as referring to 
ferries across waters wholly within the cor- 
porate limits, than to supjwse it to extend 
to ferries across a bay the navigation of 
which was, in less than a year afterwards, 
declared free and open to all. With refer- 
ence to the streets, docks, whanres, and sew- 
ers, this limitation is necessarily understood. 
Why not with regard to ferries, if the power 
to grant the franchise was intended to be 
given? The ferry from Oakland to this city 
affords the principal, if not the only means 
of convenient access to the commercial centre 
and chief seaport of the state, not only to 
the citizens of Oakland, but to the inhabit- 
ants of a considerable district; and the pos- 
session of an exclusive franchise of running 
and keeping all ferries between Oakland ano 
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this city, gives to the possessor the practical 
control of the means of communication. Can 
it be supposed that the legislature intended 
to give the power to grant such a right to- 
the corporate authorities of a town situated 
at one tex*minus of the ferry, and to take 
away or render nugatory the rights of the 
county at the other terminus to license ferries 
across the water forming their common 
boundary? That this right existed in both 
counties under the law of 1851, is dear. But 
the privileges conferred by the license under 
the ferry-laws, are limited, and not exclu- 
sive in the pei"son obtaining the license. To 
suppose then that the power contended for 
was conferred upon the trustees of Oakland, 
we must suppose that the powers given to 
eveiy county on the Bay of San Francisco, 
between which and Oakland a ferry might 
be established, were revoked and the general 
feny-laws on that subject repealed by impli- 
cation. And this by force of the word 
"make," which we are asked first to apply 
to ferries, and then to construe as has been 
explained. It may be said that the question 
is not now as to the right of other counties 
to license ferries under the general ferry- 
laws. This is true. But the question is as 
to the exclusive right of the complainant to 
a ferry between Oakland and this city— as 
against the defendants; and in construing the 
law under which his alleged rights are claim- 
ed, it is of Importance to show that the power 
to confer such rights was incompatible with 
the then existing laws conferring powers over 
ferries to other counties, and could only have 
been given by repealing pro tanto those laws; 
as also that it was incompatible with subse- 
quent laws, by which all power to establish 
ferries over the waters in question was taken 
awa3^ It has not seemed to me necessai-y to 
refer on this point to the general rules re- 
lating to the construction of grants of this- 
kind. It is not denied that grants of privi- 
leges, franchises, etc., are to be strictly con- 
strued, and that nothing is to be taken by 
intendment. It is claimed, however, that 
this is a delegation of legislative authority, 
and not a grant of a franchise, and that 
therefore a different rule must be applied. I 
confess myself unable to see the propriety 
of this distinction in the present case. The 
state is the sovereign from whom the power 
is derived, whether it is supposed to have 
granted directly to a corporation the exclu- 
sive franchise as property, as was done in 
the case of the city of New York, or to have 
granted to the corporation power to make 
an exclusive grant of the franchise to an indi- 
vidual; in either case, the rules of construc- 
tion must be the same. It can surely make 
no difference whether the eorpoi-ation is the 
direct grantee of the franchise, or the donee 
of a power to make a grant of it and receive 
the consideration. 

Many other questions were raised and ar- 
gued at the hearing, which it is unnecessar-y 
to discuss. On the whole, I think, IsL That 
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it is at least doubtful wlietlaer the act in- 
corporating the town of Oakland, gave to the 
trustees any other power with regard to 
feiTies than that of regulating them, 2d. 
That if the power to establish ferries was con- 
ferred, such power was held by them as a 
public trust, to be exercised by them and 
their successors when the public good might 
require. They had, therefore, no authority 
to confer upon any individual the exclusive 
right to keep and run a ferry or ferries, be- 
tween Oakland and San Francisco, still less 
such a right with regard to ferries "between 
Oakland and any other place." 3d. That if 
such poAvers were intended to be given the 
trustees, they could only have referred to 
ferries across waters wholly within the cor- 
porate limits of the town. 4th. That under 
any possible view of the case, the right of 
the complainant is doubtful; and that, there- 
fore, the injunction ought not now to be 
granted. 

[The decree in this case was affirmed in the 
supreme court upon appeal. 23 How. (64 U. S.) 



Case No. 9,647. 

MINTUBN V. SMITH. 

[3 Sawy. 142; i 1 Am. Law T, Rep. 507.] 

Circuit Court, D. California. Sept 14, 1874. 

Tasatiox— Tax Title— Void— Cloub on Title— 
IsjtrscTiox. 

1. The general statute authorizes a tax col- 
lector for state and county taxes to execute a 
deed upon a tax sale, and further provides tliat 
such deed shall be prima facie evidence of cer- 
tain facts recited therein, and conclusive evi- 
dence of the regularity of the proceedings in all 
other respects. A subsequent statute provides 
that a town tax in a certain town shall be as- 
sessed and collected at the same time, and in 
the same manner as provided by said general 
act, and confers upon the town treasurer all the 
powers exercised by the tax collector of the state 
and county taxes under the general act, but 
makes no, provision as to the effect of the tax 
deed executed by the town treasurer. Held, that 
such deed will not be prima facie evidence of the 
regularity of the prior proceedings. 

2. A void tax deed which the statute does not 
make prima fade evidence of the regularity of 
the assessment and sale, does not east a doud 
upon the title, 

3. An injunction will not be granted to restrain 
the collection of a tax, where the deed issued 
upon a sale for taxes would not doud the title. 

[This was a motion for an injunction by 
Edward Minturn against Thomas A. Smith 
to restrain the collection of certain taxes.] 

W. TV. Crane, for complainant. 
George W. Tyler, for defendant. 

Before FIELD, Circuit Justice, and SAW- 
YER, Circuit Judge. 



SAWYER, Circuit Judge. The question in 
this case is, whether a deed issued by the 
treasurer of the town of Alameda upon a 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] - 



sale for town taxes under the act of 1872 
[Laws 1871-72, p. 276] to incorporate the 
town of Alameda, would be prima facie evi- 
dence of title, and would, therefore, cast a 
cloud upon the title. Section 7 of the act 
is as follows: 

"The annual tax authorized by this act to 
be levied by the board of trustees, shall be 
levied, assessed and collected at the same 
time, and in the same manner, as is or may 
be by law provided for the levying and col- 
lecting state and county taxes within the 
county of Alameda, the treasurer being here- 
by vested with the same powers to make 
collections for taxes as is, or shall be, con- 
ferred upon tax collectors for the collection 
of state and county taxes within said coun- 
ty." 

This is the only provision of the act affect- 
ing the question. The general provisions of 
the Political Code relating to the collection 
of state and coimty taxes, have no appli- 
cation except so far as they are made ap- 
plicable by said section seven. The general 
statute is made applicable, so far as the 
mode, manner, and time of assessing and 
collecting the tax is concerned, and the treas- 
urer, with respect to the town tax, is vested 
with all the powers that are conferred upon 
tax collectors of state and county taxes by 
the Political Code, but it goes no further. 
The town treasurer may sell for town taxes 
legally levied, and execute a deed in pur- 
suance of such sale, because the tax col- 
lector of state and county taxes may do so. 
The power of the treasurer is spent when he 
has executed the deed. 

Section 7 does not say what the effect of 
that deed shall be. It does not provide that 
it shall have any other efEect than ordinary 
deeds executed by public officers upon tax 
sales. The general act does not stop with 
authorizing the tax collector to execute the 
deed prescribed, but goes on in sections 3786 
and 3787, to provide, that the deed so exe- 
cuted by the tax collector shaU be prima 
facie evidence of title in the granteeasto cer- 
tain enumerated particulars, and conclusive 
evidence as to all others. This is something 
outside and beyond the powers of the tax 
collector. It is intended to change a rule of 
evidence— to shift the burden of proof as to 
the regularity of the proceedings resulting 
in the tax deed from the claimant under, to 
the party claiming against, the tax deed. 

The act under which the tax in question 
is levied, stops short of the effect of the deed 
as an instrument of evidence. It says noth- 
ing about its effect, but ends with the pow- 
ers of the treasurer. Without such provision 
the deed can only have the effect of ordi- 
nary tax deeds. The act miist be strictly 
construed, as it assumes to divest title to 
land in invitura. That such is the rule, is 
clear from the principal authority cited by 
complainant, Sibley v. Smi1±i, 2 Mich. 487. 
In that case the statute, besides the provision 
that the officers should proceed in the same 
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manner and exercise tlie same powers as the 
officers under the general act, adds, "and in 
■all respects, "with the like effect." It was 
upon this clause alone that the title was sus- 
tained. See, also, 1 Blackf. 336; Blackw. 
Tax Titles, 449 et seq., and cases cited. We 
■do not think the deed which the treasurer is 
authorized to issue, would have the same 
effect as evidence as a deed executed by 
the tax collector under the general law. It 
would not be prima facie evidence of title, 
and consequently would not cast a cloud 
upon the title. This is settled by numerous 
decisions in this state. Huntington v. Cen- 
tral Pacific R. Co. [Case No. 6,911], and 
cases cited. There is, therefore, no ground 
for an injunction. 
Motion for injunction denied. 



MINTURN nJNITED STATES v.). See Case 
No. 15,783. 

MIRANDA, The (FOSTER v.). See Case No. 
4.977. 



Case "No. 9,647a.. 

MIRICK V. HEMPHILL. 

[Hempst. 179.] i 

Superior Court, Territory of Arkansas. July, 
1832, 

New TRrAi>-IstMATERrAi, Error — Detixue— Re- 
covery— Value— How Instrcctions Under- 
stood BY J DRY. 

1. Although the court may err in instructions 
to the jury, yet if it is apparent that justice has 
been done, a new trial should not be granted. 

2. In detinue, the value of the article sued 
for is a secondary object, and even if excessive, 
as assessed by the juiy, it is doubtful if a pai'ty 
can complain of it, as he may discharge the judg- 
ment by the restoration of the property. 

3. Affidavits of jurors cannot be received, to 
show how the instructions of the court were un- 
derstood. 

Appeal from Hempstead circuit court. 
[This was an action of detinue by Ephraim 
Miriek against Andrew HemphUL] 
Before ESKRIDGE and CROSS, JJ. 

OPINION OP THE COURT. This case 
comes up, by appeal, from the Hempstead cii-- 
cuit comt. The plaintiff brought an action of 
detinue to recover an obligation on Sober, 
Goodman & Co., for the proceeds of fourteen 
bales of cotton, to be received of John Brad- 
ley, and obtained a judgment for the same, 
if to be had, if not, the value thereof, esti- 
mated by the jury at four hundred and eight- 
een dollars and six cents, together with the 
costs of suit. The defendant afterwards 
moved the com-t for a new trial, which mo- 
tion was overruled, and he excepted, setting 
out the evidence on the part of the plaintiff, 
and the instructions given to the jury. 

Three grounds are relied upon for the re- 
versal of the judgment. 1st, that the court 
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instructed the jury contrary to law; 2d, that 
the defendant held the obligation as bailee, 
and no demand was proven to have been made 
previous to the institution of the suit; and 
3d, that the court refused to hear, on the mo- 
tion for a new trial, the affidavits of several 
of the jurors, setting forth their understand- 
ing of the instructions which influenced their 
verdict. 

The instructions, to which the first objec- 
tion relates, were in substance, that if the 
jury found for the plaintiff, they ought to 
find for him the obligation, if to be had; if 
not the value thereof, and the criterion in as- 
certaining it, would be the value of fourteen 
bales of cotton in New Orleans, at the time 
specified in the sale bill of Sober, Goodman 
& Co., set out in the bill of exceptions, and 
that in estimating the fourteen bales of cot- 
ton, all the evidence ought to be taken into 
consideration. The sale bill referred to, is an 
account of the sale of fourteen bales of cotton, 
for A. Hemphill, received of John Bradley, 
by Sober, Goodman & Co., in New Orleans, 
in May, 1830, , amounting to the sum of four 
hundred and eighteen dollars and six cents, 
after deducting all charges for freight, storage, 
and expenses. If these instructions are ob- 
jectionable, it is only in that portion which 
relates to the criterion by which the jury was 
du'ected to be governed, in finding the value 
of the obligation. It was, doubtless, going 
too far, on the part of the court, to Instruct 
that the criterion in estimating the value of 
the obligation, would be the value of the 
fourteen bales, sold in New Orleans, by So- 
ber, Goodman & Co., there being no evidence 
showing that the cotton mentioned in the 
obligation was required to be sold there, or 
that it was actually sold at that place. It is 
very apparent that no injustice was done the 
defendant in consequence of it, as the testi- 
mony set out in the bill of exceptions, shows 
conclusively that the juiy was fully warranted 
in assuming the criterion to which they were 
referred by the court. The defendant, there- 
fore, having sustained no injury on account 
of the instructions objected to, the court 
rightfully overruled the motion for a new 
trial, so far as predicated upon misdirection 
to the jury. There is another view of the 
first gi'ound relied upon by the defendant for 
the reversal of the judgment, that we think, 
desei-ves consideration. The action is detinue, 
and although it was the duty of the jury to 
assess the value of the obligation, that value 
is a secondary object, and not recoverable, 
but upon the contingency of the obligation 
not being restored. Whatever, then, may 
have been the value of tlie obligation, assess- 
ed by the jury, the defendant can discharge 
it by its restoration. See the case of Thomp- 
son V, Porter, 4 Bibb, 72, He is not by the 
finding of an improper or excessive value, in- 
evitably subjected to injury. He might re- 
store the obligation. The second ground, 
namely, that a special request was necessary 
before the institution of the suit, if tenable 
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at all, is fully met by the testimony, as a de- 
mand is proven to have heen made. 

The thU-d, and larft, which relates to the 
refusal of the court to hear the affidavits of 
several of the jurors as to their understand- 
ing of the instructions, is not tenahle. 2 
Tidd, Prac. 817; 5 Burrows, 2667. We are of 
opinion, therefore, that the circuit court prop- 
erly refused a new trial. Judgment affirmed. 



Case No. 9,648. 

The MTSPAH. 

[5 Reporter, 519.] i 

Curcuit Court, D. Delaware. April 1, 1878. 

SniPPiNG — Affebightm EST— Obligation to Sign 

BiiiLS OF Lading— Demuubage—Chahter 

Paii'.x— Measuie of Damages. 

1. A charter party stipulating that demurrage 
shall be paid day by day, and that the master 
f^hall sign bills of lading, requires the master to 
sign bills, although demurrage may be at the 
time due and unpaid. 

2. In an action on the contract to compel the 
signing of bills the libellant can recover only the 
actual expense incurred and rendered necessary 
by the master's refusal. 

[Appeal from the district court of the Unit- 
ed States for the district of Delaware.] 

The bark Mispah was chartered by Wright 
& Co., to be loaded with a cargo of grain at 
Philadelphia for Belfast. The charter party 
provided inter alia for thii-ty-two running lay- 
days at the first-named port, and demurrage 
at the i-ate of 16 pounds per day thereafter, 
payable day by day, the master to sign bills 
of lading as requested without prejudice to 
the charter, the charterer's responsibility to 
and on the shipment of the cargo, the vessel 
to have a lien for freight and demun-age. 
The charterers consumed the lay-days in 
loading, and in three days in addition; for 
two of these days they paid demurrage, but 
refused, though without denying liability, to 
pay for the third. At that time there were 
in board 40,000 bushels of grain for which no 
bill of lading had been signed, and the master 
refused to sign unless the charterers would 
pay the demurrage or indorse the amount due 
on the bills. This not being done, and after 
notice, the master sailed with the cargo and 
without signing the bills. The vessel being 
beyond the jurisdiction of the court at Phila- 
delphia, an attachment was obtained from 
the district court for Delaware, and under it 
the vessel was arrested in Delaware Bay. 
The master then, under an interlocutory or- 
der, signed the bills and gave security. The 
libellants were awarded by the court for the 
breach of charter $225 for the actual expense 
of the attachment and arrest (tug hire, &c.), 
and in addition exemplary damages, making 

1 pSeprinted by permission.] 
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the whole award ?500. The respondent ap- 
pealed. 

J. Warren Coulston, for appellant. 

The master was justified in sailing as he 
did. He would have lost the demuiTage if he 
had signed the bills, as requested, and they 
had passed to an innocent purchaser. Kay, 
Shipm. 325, and cases cited. The manifest 
sufficiently showed the cargo he was to de- 
liver. Ben. Adm. 286. In no case can the- 
decree for exemplary damages be sustained. 

H. G. Ward and Heniy Flanders, conti-a. 

The master was guilty of trespass in carry- 
ing away the goods without giving a bill of 
lading, and the exemplary damages were 
properly given. Bennett v. Lockwood, 20 
Wend. 222; Miller v. Garling, 12 How. Prac. 
203. He was bound to sign the bills, and had 
no lien at the port of lading. Francesco v. 
:ilassey, L. R. 8 Exch. 101; Kish v. Cory, L. 
R. 10 Q. B. 553; Christoffersen v. Hansen, L. 
K. 7 Q. B. 509; Pedersen v. Lotinga, 5 Wkly. 
Rep. 290; French v. Gerber, 1 C. P. Div. 739. 

McEGENl^fAN, Circuit Judge. I think the 
court below was right in holding that ehax-ter- 
ers were in culpable default in refusing to 
pay the demurrage confessedly due the mas- 
ter, or to make such an indoi-sement on the 
bills of lading as would evince his right to 
enforce his lien upon the cargo for it at the 
port of discharge. I am also of opinion that 
the master mistook his remedy for this 
wrong; that when he sailed from the port, of 
Philadelphia without first signing proper bills 
of lading, he violated the charter party, and 
that the vessel is liable for the damages di- 
rectly resulting from this unwarranted de- 
partura But the method adopted in the as- 
sessment of damages was clearly erroneous. 
The master was in no sense a trespasser. 
He was lawfully in possession of the cargo 
in pursuance of the charter party, and his lia- 
bility occurred solely from his breach of one 
of its stipulations, which required him to sign 
bills of lading before sailing. It was there- 
fore simply a cause of contract, and is prop- 
erly exclusively so treated in the libel. Even 
then, if the master's conduct had been at- 
tended by circumstances of aggravation, 
which would in an action of trespass justify 
the imposition of exemplary damages under 
the form of libel, the libellants are entitled 
to compensatory damages merely, and these 
are to be measured by the expenses incurred 
in pursuing the vessel and asserting their 
right to the fulfilment of the charter party. 
The expenses thus incurred are shown to 
amount to $225, and for this sum there must 

be a decree with the costs of the suit in 

the district court , the costs of this 

court to be paid by libellants. 
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Case No. 9,649. 

The MISSISQUOI. 

[8 Ben. 6.] i 

District Coiirt, E. D. New York. Jan., 187.'5. 

Collision — Steamboat and Small Boat — Right 
OF Way— Pleading. 

1. A man in a small boat saw a steamboat ap- 
proaehing him, two or three hundred feet away. 
He alleged that the steamboat came on without 
slacking speed and struck his boat before he had 
time to get out of the way; and he filed a libel 
to recover for the damage to the boat. Held, 
that, on this libel, which conceded the obligation 
of the small boat to get out of the way of the 
steamboat, if she had time, the question was 
whether she did have time. 

2. As the libel stated that the steamtoac wag 
two or three hundred feet away when she was 
seen, the small boat did have time to get out of 
the way, and the* libel must be dismissed. 

[Cited in The Bay Queen, 42 Fed. 272.] 

In admiralty. 

Beebe, Wilcox & Hobbs, for libellant 
Charles E, Crowell, for claimant. 

BENEDICT, District Judge. This action 
is brought to recover for the destruction of a 
small boat which was crushed between a 
canal-boat, lying alongside the Columbia 
dock, and the propeller Missisquoi. The 
statement of the libel is, that the propeller 
was seen approaching when 200 or 300 feet 
distant, and then was hailed, but that she 
came on without slacking her speed and struck 
the small boat before the man in the boat 
had time to get the boat out of the way. 

Upon this libel, which concedes the obliga- 
tion of the small boat to get out of the way 
of the approaching tug, if given time to do 
so, the question is whether the libellant did 
have lime to pull Ms boat out of the way of 
the propeller, after the propeller was seen by 
him to be approaching. The weight of the 
evidence is that ho had such time. Indeed, 
this may be said to appear on the face of the 
libel, as it is quite manifest that a small boat 
with a man in it could be pulled the few feet 
necessary to take her out of the danger of 
being crushed between the boats, sooner than 
the propeller would move the 200 or 300 feet 
she is stated in the libel to have been distant, 
when seen and hailed by the libellant. The 
libel is dismissed with costs. 



Case No. 9,650. 

The MISSISSIPPI. 

District Court, S. D. Florida. 1871. 

Salvage. 

[Libel in rem by Grayham I. Lester and 

others against the cargo and materials of the 

American steamship Mississippi.] 

L. W. Bethel, for libelants. 
S. R. Mallory, for respondent. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



McKINNBT, District Judge. The allega- 
tion and proofs in this case having been fully 
heard and understood, and deliberation had, 
and the value of that portion of the cargo 
saved by the first set of salvors having been 
fixed at the sum of $175,000 by agreement of 
the parties, including the portion sold by the 
marshal for the sum of $27,662.28, for the 
purpose of determining the salvage thereon; 
and that a portion of said cargo saved by the 
second set of salvors has been sold by the 
marshal for the sum of $1,521.35, . and the 
remainder thereof appraised under an order of 
court at the sum of $2,820.30, making in the 
aggregate the sum of $4,341.85,— 

It is therefore ordered, adjudged, and do- 
creed, that the libelants have and recover 
in full compensation for their salvage services, 
rendered to the cargo of the steamship Mis- 
sissippi twenty per cent, of the net value of 
that portion saved by them, as set forth in 
their libel, to be ascertained, by deducting 
from the sum of one hundred and seventy 
five thousand dollars, the agreed value there- 
of, the proper proportion of the costs and ex- 
penses, of this suit, and other expenses prop- 
erly chargeable thereon, to be taxed and 
allowed by the court; and that the petitionei-s 
John Lowe and others have and recover for 
theii- services fifty per cent of the net value 
of that portion of the cargo saved by them, 
as set forth in' their petition, to be ascertainetl 
in the same manner: the shares of the master 
and crew of the schooner Isabel to be forfeit- 
ed for the use and benefit of the ownei-s and 
insurers of the property. 

[See Case No. 9,651.] 



Case No. 9,651. 

The MISSISSIPPL 

[10 Adm. Eec. 610.] 

District Court, S. D. Florida. June 8, 1874. 

Salvage — Consolidation of Libels— Com pessa 

TIOK. 

[1. "Where several libels are filed against tlio 
cargo of the same vessel for services of the same 
nature and character, they will be joined and 
considered as one suit for the purposes of award- 
ing salvage.] 

[2. Where a cargo was saved partly in a dam- 
aged and partly in an undamaged condition, hdd, 
that there should be allowed, of the net value, 
thirty per cent, on the undamaged goods, forty 
per cent, on certain cotton ties saved from the 
orlop deck, fifty per cent, on merchandise badly 
damaged, and all of certain cotton ties, hoop 
iron, steel bars, and other property saved from 
the lower hold by diving.] 

[Cited in Baker v. The Slobodna, 35 Fed. 544.] 

[Libels in rem by Sylvanus Binder and 
others, George Bocker and others, O. L. Ba- 
ker and others, and S. A. Pyfrom and others 
against the cargo saved from the stranded 
British steamer Mississippi, for salvage,] 

L. W. Bethel, W. C. Maloney, Jr., and G. 
Browne Patterson, for libellant 
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Miner Bethel, for respondent 

LOCKE, District Judge. The allegations 
and proofs in these several causes by libel 
or petition having been fully heard and un- 
■derstood, and mature deliberation had there- 
upon, and it appearing that the services for 
which salvage is claimed, in each libel or 
petition, have been rendered to the cargo of 
the same vessel, and. are of the same nature 
and character, it is ordered that the several 
cases be joined and for the purpose of 
awarding and decreeing salvage considered 
as one; and the property saved having been 
partly sold and partly appraised, the part 
sold for twenty-six hundred and eighty-one 
46/100 dollars {?2,681.46), and the portion ap- 
praised at twenty-three thousand seven hun- 
dred and sixty-four 89/100 dollars (§23,764.89), 
a,nd no objection having been made to said 
sale or appraisement, that said sale be con- 
firmed and appraisement adopted for the pur- 
pose of determining salvage. And tliat the 
libellants and petitioners are entitled to re- 
■cover, in full compensation for their services, 
thirty per cent of the net value of the prop- 
erty saved in an undamaged condition, in- 
cluding 21 crates of crockery, 7 cases clay 
pipes, 687 boxes of tin, and 38 bales of cot- 
ton domestics; forty per cent, of the net 
value of the cotton ties saved from the orlop 
deck, namely, the 1,724 bundles, saved by 
the Harriet Maria, and 1,260 bundles saved 
by the Compeiitor; and fifty per cent, of the 
net value of the cases of merchandise so 
badly damaged as to be sold, and all the 
cotton ties, hoop iron, bars of steel, and 
other property saved from the lower hold, 
most of which was saved by diving; the net 
value of the property sold to be ascei*tained 
by deducting from the amount of proceeds 
of that sold the duties and a proper propor- 
tion of all costs and expenses of the suit, 
wharfage, storage, labor bills, landing and 
storing commissions, and all other charges 
incurred; of the property appraised, by de- 
ducting from the appraised value, the proper 
proportion of all costs and expenses, wharf- 
age, storage, labor bills, ■ landing, storing, 
and reshipping commissions, and all other 
■ charges incurred, excepting the respondents' 
proctor "fee for defending. And whereas 
there may be some charges incurred to be 
borne by the vessel and cargo jointly,. which 
would be taxed in proportion to the value of 
the property saved were both values known, 
that one-half of such charges should be taxed 
as against the property saved in proportion 
to the several values. 

The court further ordered that whereas it 
had been reported and brought to the notice 
of the court that sundry boxes and cases 
were brought into port by the schooner Ex- 
plorer in a damaged condition, and certain 
portions of their contents had been taken 
therefrom, that the master of said schooner 
Explorer, and all others interested in sal- 
vage earned by said schooner, appear at a 



day named, to show cause why the salvage 
earned by said vessel and crew be not for- 
feited. 

[See Case No. 9,650.] 
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Case ISTo. 9,653. 

The MISSOURI. 

[3 Ben. 508; 10 Int Rev. Rec. 179; 11 Int. Rev. 
Rec. 5; 2 Chi. Leg. News. 97.] i 

District Court, E. D. New York. Nov., 18(59. 

Lien fob Penalty— False Masifest— Jdris- 

UIOTIOS. 

1. Under the 24th section of the act of March 
2, 1799 (1 Stat. 646). which enacts that if goods 
imported in a vessel of the United States are 
not entered on tie ship's manifest, the master 
shall forfeit and pay a sum equal to their value, 
and the 8th section of the act of July 18, 1860 
(14 Stat. 180), which provides that where a ves- 
sel or her owner or master are subject to a pen- 
alty for a violation of the revenue laws, "such 
vessel shall be holden for the payment of such 
penalty, and may be proceeded against summari- 
ly, by libel, to recover such penalty, in any dis- 
trict court of the United States having jurisdic- 
tion of the offence," it is not necessary, in a libel 
filed against a vessel to recover such a penalty, 
to aver any prior seizure of the ship. 

[Followed in The Missouri, Case No. 9,653. 
Cited in U. S. v. The Missouri, Id. 15,785; 
The Joshua Leviness, Id. 7,549; The Sara- 
toga, 9 Fed. 324; The Paolina S., 11 Fed. 
173. Followed in The Snow Drop, 30 Fed. 
80." Cited in The G. G. White. 64 Fed. 581.] 

2. It is not a necessary preliminary to such a 
suit, that the ship should have been seized, or 
that proceedings to recover the penalty should 
have been instituted against the master or the 
owner personally. 

[Followed in The Missouri, Case No. 9.G."53. 
Approved in U. S. v. The Queen, Id. 16,107. 
Cited in The Saratoga, 9 Fed. 328. Fol- 
lowed in The Snow Drop, 30 Fed. 80. Dis- 
tinguished in The Sidonian, 38 Fed. 441.] 

3. Such a suit against a vessel is a civil case 
of admiralty and maritime jurisdiction, and is 
within the jurisdiction of the court. It is so, be- 
cause the subject-matter is maritime in its na- 
ti;re. 

[Followed in The Missouri, Case No. 9,653. 
Cited in The Helvetia, Id. 6,345. Followed 
in U. S. V. The Queen, Id. 16,108. Cited in 
Pollock V. The Sea Bird, 3 Fed. 575.] 

4. Liens upon a ship are necessities of her ex- 
istence and usefulness. They are to her what 
credit is to a merchant. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 10 Int. Rev. Rec. 
179, contains only a partial report] 
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5. A proceeding against a ship, in rem, is, in 
some sense, her banliruptcy proceeding. 

In admiralty. 

B. P. Tracy, TJ. S. Dist. Atty. 
Goodrich & Wheeler, for claimants. 

BENEDICT, District Judge. This is a pro- 
ceeding in rem instituted in behalf of the 
United States against the steamer "]VIis- 
souri," to recover the sum of ?2,998.00, for 
which sum it is claimed that this steamer is 
holden to the United States under the laws 
tliereof. 

The averments of the libel are, that, at a 
cei'tain specified time, certaia goods, wares 
and merchandise, which ave particularly de- 
scribed, were imported and brought into the 
United States from a foreign port in this ves- 
sel, which were not included in her mani- 
fest, contrarj' to the act of congress passed 
:Mai-eh 2, 1799, and which belonged to or 
were consigned to the master, mate, officers 
and crew of said vessel; that the value of 
said merchandise was $2,998, and, by reason 
of the premises, and by force of the statute 
in sucn case made and provided, the said ves- 
sel, her tackle, apparel and furniture, became 
liable to titie United States for the paymfent 
of the sum of $2,998, as a penalty. Where- 
fore it was prayed that process in rem issue 
against said vessel, her tackle, apparel and 
furniture, to enforce the payment of said 
penalty, and that the vessel might be arrest- 
ed, and the said penalty pronounced for by 
the court, and the vessel condemned and sold 
to pay the same. Under this libel the usual 
process in rem, according to the course of the 
admiralty, was issued against the vessel, by 
vu-tue of which she was duly seized in wa- 
ters within the jurisdiction of this court, 
whereupon the claimants duly appeared and 
filed their claim, and at the same time ex- 
cepted to the libel — which exceptions are now 
to be disposed of. 

The question raised as to the jurisdiction 
is first to be considered. A statement of the 
provisions of law under which this libel is 
filed, is necessary to show the precise ques- 
tions which the case presents. 

The act of Mai-ch 2, 1799, § 24 (1 Stat. 646), 
which is'refeiTed to in the libel, provides as 
follows: "If any goods, wares and merchan- 
dise shall be imported or brought into tlie 
United States in any ship or vessel whatever 
belonging in the whole or in part to a citizen 
or citizens, inhabitant or inhabitants of the 
United States, from any foreign port or place, 
without having a manifest or manifests on 
boai'd, agreeably to the dii'ections in the fore- 
going section, or which shall not be included 
or described therein or shall not agree there- 
with: in eveiy such case the master or other 
person having the charge or command of 
such ship or vessel shall forfeit and pay a 
sum of money equal to the value of such 
goods not included in such manifest or mani- 
fests." 



Subsequently it was by statute enacted, 
(see Act ,TuIy 18, 1866, § 8, 14 Stat 180): 
"That in anj' case where a vessel, or owner, 
or master, or manager of a vessel shall be 
subject to a penalty for a violation of the 
revenue laws of the United States, such ves- 
sel shall be holden for the payment of such 
penalty, and may be seized and proceeded 
against summarily, by libeL to recover such 
penalty, in any disti'ict^ court of the United. 
States having jurisdiction of the offence." 

Under these two provisions of law it Is 
here contended, on the part of the govern- 
ment, that, by reason of the facts set foi-th 
in the libel, a lien has been created upon this 
steamer for the sum of $2,998, which lien 
may be enforced by ordinary proceedings in 
rem upon the instance side of the court, and 
that such proceedings may be taken in any 
district where the vessel may be found, with- 
out previous seizure thereof—all which prop- 
ositions the claimants deny. 

The act of July 18, 1866, under which this 
libel IS filed, is an instance of incorporating 
into the revenue laws that marked feature 
of the maritime law which treats a ship as 
a person, and makes her personally responsi- 
ble for the acts of those who own or control 
her. Such legislation is but the offspring of 
that necessity, out of which sprang the rule 
of the maritime law. It was long ago found 
necessary, in order to regulate the business 
and conduct of ships, which wander every- 
where and are the efficient agents both for 
good and evil of persons often entirely un- 
known or impossible to be found, as between 
man and man, to charge the ship — which is 
always known and can always be found- 
not only with the contracts but the torts of 
her master and her owners. 

This same necessity has been felt in re- 
spect to the dealings of the ship master and 
ship owner with the government, and accord- 
ingly the act of 1866, in order to secure obe- 
dience to the revenue laws, causes the un- 
lawful acts of the ship master and ship 
o^Tier to charge the ship herself with the 
penalties prescribed for the violation of those 
laws. 

The legal effect of this statute, therefore, 
taken in connection with the act of March 2. • 
1799, is to cause the unlan'ful transportation 
of cargo by the master, contrary to the act 
of March 2, 1799, to charge the ship with the 
penalty there prescribed, in the same man- 
ner as, according to the maritime law, a vio- 
lation of the sailing rules by the master, 
which causes a collision, charges the ship 
with the damages ensuing. 

In construing such a statute, milder, as it 
is, than many statutes, it should be borae in 
mind, that it is a revenue law, and, like all 
revenue laws, to be so construed as efEectu- 
ally to accomplish the intention of the legis- 
lature, and not, necessarily, with great strict- 
ness in favor of the defendant. Taylor v. 
U. S., 3 How. [44 U. S.] 210. 

Let it be noticed, then, that the act does 
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not declare a forfeiture, but simply creates 
a charge upon tbe ship, and that the case 
made hy the libel is not one of seizure, hut 
of lien. 

Property forfeited to the government may 
he seized, but I am not aware that a seizure 
is ever permitted, except Tvhen the title to 
the property has changed, by operation of 
law. A seizure is an assertion of title in the 
government, and the subsequent proceedings 
in court are proceedings to try the title so 
asserted. When the object of such a seizure 
is a ship, the subsequent proceeding is, in 
substance, a petitory suit, and within the ad- 
mii-alty and maritime jurisdiction of the 
United States. The act, therefore, would not 
support a seizure, for it does not order a for- 
feiture. 

But it is said, this cannot be so, because 
the act expressly provides for a seizure, when 
it declares that the ship "may be seized, and 
proceeded against summarily, by libel." The 
word "seized," as here used, cannot, how- 
ever, be considered as referring to a revenue 
seizm-e, but to that seizure by the marshal, 
under tte process of the court, which forms 
part of every proceeding in rem, in the ad- 
miralty. So construed, the provision for a 
seizure and summary hearing, upon a libel, is 
simply a statutory averment of the jurisdic- 
tion of the district courts, to enforce the lien, 
which the act creates, according to the course 
of the admiralty. This constiiietion of the 
act is, certainly, reasonable, while to hold 
that the word "seizure," as used, was intend- 
ed to authorize an assertion of title to prop- 
erty not forfeited, but simply subject to a 
lien, perhaps insignificant in amount, would 
be to give to the statute a strange and harsh 
effect My opinion, therefore, is, the objec- 
tion to the libel, that it does not aver a sei- 
zure within the district, must fail. No such 
averment is necessary, because no prior sei- 
zure could be legally made, in a case like this. 
The case being, then, simply a proceeding 
to enforce a lien, the next question is, whether 
it is a civil case of admiralty an'd maritime 
jurisdiction. It might be deemed a sufficient 
answer to this question, to say, that the act, 
when it declares that the proceeding against 
the ship shall be by libel, clearly intended to 
declare the cases under it to be cases of ad- 
miraltj' jurisdiction. But if this be not so, or 
if a doubt be entertained as to the compe- 
tency of the legislature to require a proceeding 
according to the course of the admiralty, in 
.a ease not within the constitutional provision, 
I hold the present case to be within the ad- 
miralty and maritime jurisdiction conferred 
by the constitution, and for two reasons. 

One reason— to my own* mind entirely satis- 
factory—is, that it is a proceeding to enforce 
a lien upon a ship. A ship is never free from 
liens. From her cradle on the stocks, to her 
gi-ave in the sand, she is always, to ,a greater 
or less degree, encumbered by those charges 
which attach to her, under the rules of the 
maritime law. These liens are necessities of 
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her existence and usefulness as a ship. They 
are to the ship what credit is to the merchant 
Without them, she must lie by the wall; by 
means of them, she plows the sea. A pro- 
ceeding to enforce any lien upon a ship, by 
her sale— which is the only method of enfor- 
cmg a lien— must if injustice is to be avoided, 
call in question all the liens upon: her, and 
must, accordingly, involve an adjudication 
upon liens created by the maritime law, and 
exclusively maritime in their nature. It 
would seem, therefore, that it might well be 
held, for this reason, if for no other, that all 
such proceedings* should be taken in that 
court to which the detei*mination of maritime 
questions more especially belongs. 

And all such proceedings should be held to 
be within the jurisdiction of the admiralty, 
for the further reason that the proceeding in 
rem of the admimlty is the only proceeding, 
known to the law, which is competent to 
determine the rights which are liable to be 
involved by any attempt to enforce a lien 
upon a ship. 

An illustration, such as might be presented 
any day, will serve to show the correctness 
of this, proposition. Suppose, then, the case 
of a lien upon a ship, to the extent of her 
value, under this act of 1S66, and that the 
ship proves to have been heavily bottomried 
abroad, and, on the voyage home, to have sus- 
tained a collision, by which a ship, equal to 
her in value, has been sunk. Of course, upon 
arrival, she owes a considerable sum to her 
crew, and her cargo turns out damaged by 
the disaster. If, in such a case, the lien of 
the government is to be enforced by a suit at 
law, who is to be the defendant? Do you 
say, the owners? They have no interest to 
defend, until they have successfully disputed 
both the bottomry and the collision demands. 
If you say, the bond-holder, his interest de- 
pends upon the validity of his bond, and the 
invalidity of the collision demand; and that, 
in turn, can only be recognized after it ap- 
pears that the cause of the collision was 
faulty navigation of the vessel proceeded 
against; and what, in such a suit, is to be- 
come of the sailoi-s, and of the demands of the 
numerous freighters? 

To such a state of facts— and I have sup- 
posed no Tmreasonable case— a suit at law is 
inadequate. In all such cases, the proceeding 
in rem of the admiralty, to which all the 
world ai'e parties— a proceeding which is, in 
some sense, the ship's bankrupt proceeding, 
whereby she is discharged of all her debts, 
and her value distributed among her credit- 
ors—a proceeding, of which the supreme com-t, 
in the case of The Moses Taylor, 4 Wall. [71 
U. S.] 427, say: "The distinguishing and 
characteristic feature of a proceeding in ad- 
miralty is, that the vessel or thinig proceeded 
against is itself seized, and impleaded defend- 
ant, and judged, and sentenced accordingly," 
— such a proceeding, I say, is a necessity, if 
injustice is to be avoided. By means of that 
most sensible and useful of legal proceedings. 
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the conflictin'g demands of the government, 
of the bondholder, of the owner, of the crew 
and of the freighters in the ease supposed, 
are all easily adjudicated and disposed of at 
once— perhaps even the ship meanwhile earn- 
ing a sum equal to them all, to the advantage 
of her ownei\s, and the henefit of mankind. 

My own opinion, therefore, is, that a suffi- 
cient reason for sustaining the jurisdiction of 
the admiralty in a ease like this is to be 
found in the nature of the thing to be pro- 
ceeded against— namely, a ship. 

But a second reason can be given, and that 
is, that the subject-matter, which is the 
foundation of the charge upon the ship, is 
clearly maritime in its character, and there- 
fore within the admiralty and maritime juris- 
diction of the United States. The lien which 
is sought to be enforced arises, under the 
statute, out of an alleged unlawful importa- 
tion of cargo by this ship. This is as clearly 
a "water transaction"— to use the words of 
Chief Justice Marshall— as the exportation of 
cargo, and in the case of The Vengeance, 3 
Dall. [3 U. S.] 297, the jurisdiction was sus- 
tained upon the sole ground that the exporta- 
tion of cargo in a ship was a water transac- 
tion. Such matters have indeed long been 
conceded to be within the lawful jmisdiction 
of the admiralty. Godol. 43. 

If, then, the subject-matter out of which the 
lien arises be maritime, the lien, although 
created by statute, may be eniforced in the 
admiralty. The St Lawrence, 1 Black [66 U. 
S.] 522. 

Because of the subject-matter, therefore, I 
hold the present pi-oceeding to be a case with- 
in the admiralty and maritime jurisdiction 
of the United States. 

Nor do I see any difficulties, in the way of 
enforcing the act of July, 1866, in accordance 
with these views, such as seem to have oc- 
curred to the minds of some, in considering 
the effect of similar provisions in the passen- 
ger laws. The provision of the act which 
requires the proceeding to be by libel in the 
admiralty, would doubtless be held to import 
that the lien is to be treated according to the 
principles and rules of the admiralty, which 
are ample to prevent injustice and also to 
protect commerce. 

Again, it is objected to this libel that it fails 
to show jurisdiction in this court, inasmuch 
as the libel does not show that jurisdiction 
of a criminal prosecution for the illegal im- 
poitation of the cargo in question is in the 
district court of this district, while the act 
of 1866 declares that the proceedings against 
the vessel shall be "in the district court hav- 
ing jurisdiction of the offence." 

If it were necessary, controlling reasons 
could be assigned against holding the word 
offence, as here used, to refer to the criminal 
act of the master or ownex', but I understand 
it to be conceded that this cargo was brought 
from a foreign port to the city of New York 
by way of Sandy Hook, and an amendment 
of the libel to correspond with the facts will 
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therefore obviate the necessity of determining 
this point in this case. The offence, created 
hy the 24th section of the act of March 2d, 
1799, is complete when the goods are brought 
within the limits of a port of entry,— U. S. v. 
Ten Thousand Cigars [Case No. 16,450]; and 
all cai'goes brought from sea by Sandy Hook 
to the port of enti-y of New York, fii-st arrive 
at such port within the limits of the Eastern 
disti-ict of New York, Under any consti'ue- 
tion, this court Avould accordingly have jm-is- 
diction. . Furthermore, I apprehend that the 
provision of the act of Febi-uai-y 25th, 1865, 
which confers upon this court concurrent ju- 
risdiction with the Southern disti-ict of New 
York over all seizures and mattei-s made or 
done in the waters of the harbor of New 
York, would cover the case. 

There remains to consider one other objec- 
tion to this libel, which is, that it contains no 
averment of a prior judgment against the 
master for the penalty now sought to be re- 
covered against the vessel. Upon this ques- 
tion my opinion is, that, under the act of IrSOU. 
proceedings like the present may be taken 
against the vessel in the absence of any pro- 
ceedings against the master or ownei-. 

The obvious intention of the act was to 
enable the government to enforce the rev- 
enue laws by a prompt seizure and prosecu- 
tion of the vessel, in ease of a violation of 
them. It therefore declares that, when the 
master or owner incurs a penalty, the ves- 
sel may be seized and proceeded against 
summarily. If a forfeiture had been de- 
clared, any previous proceedings against the 
master would not have been suggested; and 
a forfeiture, to be followed by instant sei- 
zure without prior proceedings against any 
one, is frequently declared for the act of the 
master. Thus the act of ilarch 2, 1799, for- 
feits the vessel, for the unloading of cargo 
before arrival at place of discharge, and 
also for the unloading without permit, or 
otherwise than in open day. The act of 
June 27, 1864, forfeits the vessel, for un- 
loading except in presence of an inspector, 
and for a refusal of the person in chai*ge to 
dehver the key. The act of July 18th, 1866, 
forfeits the vessel, for failure of the master 
to report at the fii-st port all goods bought 
for use of the vessel in British provinces. 
The act of 2Sth March, 1826, forfeits the 
vessel, for neglect of the master to deliver 
his manifest. 

In place of instant forfeiture of the whole 
vessel, the act of 1866 creates a lien, which' 
is by far the milder form of punishment, 
and, if so constmed as to render it as ef- 
fective as possible, it will still be much less 
vigorous than many laws. It is easy, there- 
fore, to say that the words, "holden for the 
payment of such penalty," used in this act, 
are intended to create an original liability 
on the part of the ship for a penalty equal 
to that imposed upon the master or owner, 
and that the words, "seized and proceeded 
against summarily," preclude the idea of 
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delay, and import that the proceeding may 
follow the unlawful act, and rest upon that 
alone— thus adopting the rule of the mari- 
time law, that a ship may be treated as a 
person, and "judged and sentenced accord- 
ingly." The Moses Taylor, 4 Wall. [71 TJ. 
S.] 427; The Palmyra, 12 Wheat. [25 U. S.] 
14. 

And it wiU he found that great difficulties 
attend any other construction of the act for 
if it he held that the ship becomes charge- 
4ihle by the unlawful act when committed, 
but can only be proceeded against at the 
termination of proceedings against the mas- 
ter or owner, which may be commenced at 
4iny time within five years, a most danger- 
ous class of secret liens upon ships will be 
created, to the gi-eat detriment of commerce, 
with but little, if any, advantage to the gov- 
ernment; while if it be held that under the 
■act, the vessel first became chargeable upon 
the rendition of a judgment against the mas- 
ter or owner, the ship would become first 
-chargeable long after the transaction, when 
she might meanwhile have been sold to in- 
nocent parties, or encumbered by liens to 
lier full value, or removed to foreign parts. 

A further objection to the latter construc- 
tion seems to me also entitled to great 
weight, namely, that, under it, the owners 
and other parties interested in the ship 
would be debarred from the right to con- 
test the question of liability for the penalty. 
A judgment against the ship master, in an 
miction where he would be the only defend- 
4int, and of which no others would have no- 
tice, would be conclusive of the liability of 
the ship. I cannot believe that such was 
the intention of the legislature. 

On the other hand, it may be said, that, 
imder the construction here sought to be 
given to the act, tfie proceeding against the 
ship would often be a proceeding to collect 
^n uncertain sum, inasmuch as many of the 
penalties imposed for violations of the rev- 
enue laws are, within certain limits, left to 
the discretion of the court which tries the 
■offender. 

To which the sufficient answer is, that the 
same discretion can as well be exercised in 
the proceeding in rem against the ship, as in 
the proceeding in personam against the mas- 
ter. Proceedings in rem, for sums uncer- 
tain and dependent on the judicial discre- 
tion, are common proceedings in the ad- 
miralty, as, for instance, actions for salvage, 
personal injuries, and the like. 

The considerations, which I have thus en- 
deavored to present, seem to me to lead 
forcibly to the conclusion to which I have 
jirrived, that, under the act of 1S66, taten 
in connection with the 24th section of the 
.■act of March 2, 1799, the facts alleged to 
•exist in the present case are sufficient to 
create a lien upon this steamer for the 
amount of the penalty claimed, which may 
be enforced by a proceeding in admiralty 
In this court, without proof of a prior sei- 
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zure of the vessel or of a prior judgment 
against the master for such penalty. 

Let an order be entered over-ruling the 
exceptions, and requiring the claimants to 
answer within one weet, unless further time 
be granted. 

[At a subsequent hearing, a decree was en- 
tered against the vessel for a penalty of §2.342, 
and costs. Case No. 9,653. This was affirmed 
upon appeal to the circuit court. Id. 15,785.] 
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The MISSOURI. 

[4 Ben. 410; i 12 Int. Rev. Ree, 209.] 

District Court, E. D. New York. Dec, 1870.2 

Penalty — Goods hot on the Manifest — Isipok- 

TATioN — Evidence— Manipest — Seizure 

Reports. 

1. On the arrival of a steamer from Havana at 
the port of New York, several lots of cigars, no 
one of which lots consisted of as many as three 
thousand, or had any shipping marks on them, 
were found in different parts of the vessel. No 
permits were obtained by any one for the land- 
ing of any of these lots, and they were not on the 
manifest, and were not returned by the officers 
as landed with the cargo: Mdd, that, as no en- 
try of cigars of less than three thousand in a 
single package can be made (14 Stat. 328), and 
as all goods on the manifest must bo designated 
by a shipping mark (1 Stat. 644), none of these 
goods eomd have been intended to be on the 
manifest, and all must have been intended to he 
landed, and the 'steamer was, therefore, liable for 
the penalty of the value of the soods. under the 
Stli section of the act of July 18, 1666 (14 Stat. 
ISO). 

[Cited in The Sidonian, 38 Fed. 442.] 

2. Goods are imported and brought into the 
United States, when brought within the limits 
of a port of entry with the intention of unlading 
them there, 

3. A paper, purporting on its face to be the 
manifest of the steamer, was proved to have 
been produced from the usual place of deposit in 
the custom house for ships' manifests, and it -vvas 
proved that no other manifest for the voyage 
was on file, but no other proof of the genuine- 
ness of the paper was offered: Edd, that the 
paper was admissible in evidence. 

4. It was proved that certain other lots of ci- 
gars were brought to the store-room of the seiz- 
ure department of ihe custom house, as seized 
goods, and the reports of the seizure, required by 
the regulation, and produced from the files of 
the department, stated that these lots had been 
found on the steamer. No such lots of cigars 
appeared on the manifest: Ecld, that this evi- 
dence was not sufficient evidence of the importa- 
tion of the goods in the vessel to shift the bur- 
den of proof to the claimants. 

In admiralty. 

B. F, Tracy, U. S.^isL Atty. 
Goodrich & Wheeler, for claimant 

BENEDICT, District Judge. This is a 
proceeding in rem, wherein, tmder the pro- 
visions of the act of July 18, 1866, § 8 a^ 
Stat. 180), it is sought to charge the steam- 
ship Missomi with the amount of certain 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 15,785.] 
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penalties, to ivliicli it is claimed tbe master 
of that vessel has become subject, by reason 
of the importing or bringing into the United 
States from a foreign port, in that vessel, 
certain quantities of cigars, Tvhieh were not 
included in or described in the manifest, as 
required by the act of March 2, 1799, § 24 
(1 Stat. 646). The main questions of law, 
upon which the right to maintain this ac- 
tion depends, have been determined, so far 
as this court is concerned, in disposing of the 
exceptions which were taken to the libel 
[Case No. 9,652], and will not be again re- 
ferred to. The only question now presented 
is, as to the sufficiency of the evidence intro- 
duced by the government to show that the 
cigars described in the libel were imported 
into the United States from a foreign port, 
in this steamer, without being included in 
the ship's manifest. 

The proofs show, that the Missouri ai'rived 
in the port of New York, on the 1st of Oc- 
tober, 1SG8, from Havana, and proceeded, by 
way of the Narrows, to pier 4, Noith river, 
where she lay until October 8th. She came 
directly from Havana to this port, and such 
goods as were brought in her, were imported 
and brought into the United States when 
brought within the limits of a port of entry, 
with the intention of unlading them there, 
U. S. V. 10,000 Cigars [Case No. 16,450], and 
cases cited. 

After the arrival of the steamer at the pier, 
as the evidence shows, eleven different lots 
of cigars were found stowed away in differ- 
ent parts of the vessel, some in the coal 
bunker, some in a closet, some in the fore- 
castle, some concealed among the cargo amid- 
ships, and some in the lower hold, no one of 
which lots contained as many as 3,000, or 
had any shipping marks upon them. No 
permits were obtained 'by any one for the 
landing of any one of these lots, and none of 
them were returned by the officer as landed 
with the cargo. According to the act of 
July 28, 1SG6, § 1 (14 Stat. 328), no entry of 
cigars of less than 3,000 in a single package 
can be made, and according to the act of 
March 2, 1799, § 23 (1 Stat. 644), all goods 
upon the manifest must be designated by a 
shipping mark. None of these goods could, 
therefore, have been intended to be upon the 
manifest, and all must have been intended to 
be landed. 

The facts above stated are proved by the 
witnesses who seized the cigars, and by the 
production of the officer's return, in which 
none of these lots appear, and, in addition, 
the manifest of the vessel is produced from 
the j&les of the custom house, in which none 
of these cigars were described or alluded to. 
Objection is made to the introduction of the 
manifest, upon the ground that its genuine- 
ness is not proved. But the document pro- 
duced is proved to have been produced from 
the usual place of deposit, in the custom 
house, for ship-manifests. It purports, on 
its face, to be this steamer's manifest for the 
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voyage in question, and it is proved that no 
other manifest for the voyage is on file. The 
law required the vessel to have a manifest, 
and that the master should deliver it to the 
collector of customs, and, being produced 
from the custody of the collector, under such 
circumstances, the place of its deposit is 
sufficient to warrant its introduction in evi- 
dence. U. S. V. Johns, 4 Ball. [4 U. S.] 415; 
Catlett V. Pacific Ins. Co. [Case No. 2,517]; 
Buckley v. U. S., 4 How. [45 U. S.] 251, 

There are three other lots of cigars men- 
tioned in the information, and known in this 
proceeding as lots 12, 13 and 14, in regard to 
which the only evidence tending to show 
that they were imported in this vessel, is the 
fact that, at the time this steamer was here, 
they were brought to the store-room of the 
seizure department of the custom house, as 
seized goods, and the regular reports of their 
seizure, required by the regulation, produced 
from the files, state that the cigars named 
were found on this steamer, in places de- 
scribed, immediately after her arrival on this 
voyage. 

This evidence, coupled with the absence of 
any such packages from the manifest, and 
the officei-s' return of the cargo, it has been 
insisted, is sufficient to shift the burden of 
proof to the claimants. But this cannot be 
so. The facts proved furnish no evidence 
which will warrant the inference that the 
three lots of goods were brought into this 
port in this steamer. The value of the vari- 
ous lots, as to which I have found the evi- 
dence to be sufficient, is §2,342, and the stat- 
ute fixes the penalty at the value of the prop- 
eity. For that amount the steamer must be, 
therefore, held liable, and a decree against 
her for that amount, with costs, will be en- 
tered. 

o 
[This cause was taken into" the circuit court 
^f t;?i ^^^^"^h^^^-Ff X^^ discussion on the act 
?l *'H''^«^?' ^S^^ Q-^ Stat 180), and the act of 
March 2, 1799 (1 fetat. 646), resulted in the con- 
currence of the presiding judge with the opinion 
delivered m the district court. Case No. 15,- 



Case ISTo. 9,664. 

The MISSOURI. 

[1 Spr. 260; 18 Law Rep. 38.] i 

■District Court, D. Massachusetts. Dec, 1854. 

Salvage — Fkauddlent Con-spiuaot — Wno Af- 
fected BV THE PhACD -CoXCEALED 
PROPERTY. 

A vessel had been saved from going to pieces 
on the rocks, with the aid of the master and 
crew of another vessel, and was subsequently 
stranded. While the property on board was in 
the process of transportation to the other vessel, 
with their aid, and was still in danger, the mas- 
ters of the two vessels engaged in a fraudulent 
conspiracy to appropriate to their own use a por- 
tion of the property saved. Part was afterwards 



1 [Reported by F. B. Parker, Esq., assisted by 
Charles Francis Adams, Jr.. Esq.. and here re- 
printed by permission. 18 Law Rep. 38, con- 
tains only a partial report] 
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remitted to tlie owners. The master of the sal- 
ving vessel brought a part to a home port, ana 
concealed it. It was subsequently discovered 
bv other persons, and seized on a hbel, in bebaJi 
of the owners and crew of the salving vessel, 
for salvage: Held, that the fraudulent conduct 
of the master did not defeat their claim; that 
they were entitled to salvage, both on the p«)p- 
erty concealed, and on that remitted, and had a 
lien on the former for the salvage due on both. 
[Cited in U. S. v. Stone' 8 Fed. 250.] 

This was a libel [against A. T. Leach and 
others] in behalf of the owners and crew of 
the ship Sterling, of Salem, Henry C. Pitman, 
master, for salvage on a large amount of spe- 
cie, and some other propeily, taken, and al- 
leged to have been saved, from the barque 
Missouri, of New York, Samuel N. Dixey, 
master, when wrecked on the coast of Suma- 
tra. The master and first and second mates 
of the Sterling were not parties to the libel. 
In October, 1850, the Missouri and Sterling 
were lying together in Rigas Bay, waiting to 
take in cargoes of pepper; each with a large 
amount, (the Missouri about $24,000,) of spe- 
cie on board. In the afternoon of October 
31st, the ilissourl got under way to leave the 
bay, but was taken aback, at the entrance of 
the hdrbor, by a head wind, and let go her 
anchor. The next morning she was riding 
Avith one anchor, very near a high rocky 
bluff, and as the libellants' witnesses testi- 
fied, with a heavy sea running, and a gale 
blowing on shore. Captain Pitman came on 
board about 10 a. m.^ and remained a half 
hour, or an hour, and then left, after making 
an arrangement that Dixey should hoist a 
signal, in case he wished to get under way. 
In the afternoon, about 4 o'clock, the Mis- 
souri still riding with one anchor, a signal 
was hoisted, and Pitman, with four men, 
came to the Siissouri. Just before he reached 
. her, the cable parted; another anchor was 
let go, but the cable of that also parted. Pit- . 
man and his men assisted in making sail on 
the vessel. She weathered the point, and 
came into a bight between two rocky bluffs, 
with a sandy beach about half a mile long, 
the wind and sea setting in upon the beach. 
They attempted to tack, but, owing to the 
chains under foot, she missed stays. The 
kedge was thrown out, but came home, and 
she went stern on, upon the beach. A large 
amount of specie was removed to the Ster- 
ling that night; and, either the night of the. 
wreck, as the claimants ' contended, or the 
next morning, as the libellants admitted, 
while the alleged salvors, or some of them, 
were still engaged in saving articles from the 
wreck, Pitman and Dixey agreed to appro- 
priate about two-thirds of the specie to their 
own use, and to restore about one-third to the 
owners, reporting to them that the Malays 
had stolen the remainder; part of which the 
libellants contended the Malays did actually 
take. No attempt was made to get the Mis- 
souri off, at any time. The Sterling proceed- 
ed to Analaboo, where Dixey procured an- 
other vessel, which he manned with his crew, 
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and saUed for Penang, taking with him part 
of the specie, and part he left on board the 
Sterling, in charge of Captain Pitman. After 
their separation, Dixey remitted to his own- 
ers, in New Tork, by bills of exchange, the 
sum of $7,355.18. Pitman completed his car- 
go, and arrived at Holmes' Hole in the win- . 
ter of 1851. When there, he went on shore 
and secretly buried in the sand a large 
amount of specie. Subsequently, Pitman and 
DLsey were indicted for stealing and plun- 
dering from the Missouri, on the coast of Su- 
matra. Dixey pleaded guilty, and Pitman 
was tried and convicted, at the March term 
of this court, A. D. 1852, Before this, m- 
formation having been obtained in regard 'to 
the burial of the money, a reward was of- 
fered, and about $7,500 was discovered near 
Holmes' Hole, brought to Boston, and placed 
in the custody of the court. Against this spe- 
cie, the present libel was filed. On the ti-ial 
of the present case, a great deal of evidence 
was introduced, bearing upon the conduct of 
Pitman and Dixey, in regard to the manage- 
ment of the vessel and the disposition of the 
specie, the danger incuiTed from the Malays, 
the probability that any of the specie fell- in- 
to their hands, the burial of the money at 
Holmes' Hole, the expense and trouble incur- 
red in recovering it, and other mattei-s. This 
evidence it is not necessary to give in detail. 
The conclusions of fact, reached by the court, 
appear in the opinion. 

R. H. Dana, Jr., for lioeUants. This ar- 
gument is not reported, as the points and ■ 
authorities will be found sufficiently referred 
to in the opinion of the court 

Rufus Choate and Geo. S. Hale, for 
claimants, suggested that there were chrcum- 
stances in the case, which gave rise to the 
suspicion that the Missouri might have been 
purposely wrecked, and as to this, referred 
to the authorities cited to the other points. 
No salvage is recoverable, because the loss 
was occasioned by the negligence of Pitman, 
agent of the owners of the Sterling. The 
Duke of Manchester, 4 Notes of Oas. 575; 
Shersby v. Hibbert, 5 Notes of Cas. 470; The 
Neptune, 1 W..Rob. Adm. 297. The negU- 
gence which will defeat a claim for salvage, 
is not necessarily gross negligence, but ordi- 
nary negligence, for a person of the experi- 
ence and occupation of the alleged salvors. 
The Cape Packet, 3 W. Rob. Adm. 123; The 
Dygden, 1 Notes of Cas. 115. No claim for 
salvage can be entertained, because the spe- 
cie was taken from the Missouri animo furan- 
di. No title to property, or right to compen- 
sation, can be acquired for any one by a vio- 
lation of the law. "Ex dolo malo non oritur 
actio. Jus ex injuria non oritur. Non debeo 
melioris conditiouis esse quam auctor meus, 
a quo jus in me transit." Broom, Leg. Max. 
571. An attachment, effected by illegally 
breaking the defendant's door is uivalid. 
Hsley V. Nichols, 12 Pick. 270. A common 
carrier has no lien on goods unlawfully put 
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into his hands and transported. Robinson y. 
Baker, 5 Gush. 144. 

By the general principles of salvage, the act 
on wliich the claim is founded must be law- 
ful. Talbot T. Seeman, 1 Cranch [5 U. S.] 3, 
28; The Alerta, 9 Cranch [13 U. S.] 359, 367; 
The Bee [Case No. 1,219]; The Florence, 20 
Eng. Law & Eq. 607, 616; The Barefoot, 
1 Eng. Law & Eq. 661; Clarke v. The 
Dodge Healy [Case. No. 2,849]; Rowe t. The 
Brig dd. 12,093]; The Adventure, 8 Cranch 
[12 U. S.] 221, 227; The Fleece, 3 TV. Bob. 
Adm. 279; The Blenden-Hall, 1 Bod. 414. 
And see Laws Oleron, art. 25, in 1 Pet Adm. 
Append. 39. The right to salvage is founded 
on enlarged principles of public policy, as a 
reward to noble conduct. It is designed to 
encourage honesty, and discourage fraud. 
The Boston [Case No. 1,673]; Talbot v. See- 
man, supra; The Emulous |Td. 4,480]; The 
Henry Ewbank [Id. 6,376]. But where the 
act, without which there is no salvage, is in 
itself a gross crime, these principles forbid a 
reward. 

It is everywhere admitted, that embezzle- 
ment, or gross misconduct, forfeits a vested 
claun for salvage, as against the guilty party. 
What, then, is the ground of the owners' daim 
to salvage, independent of the guilty master? 
Admitting that an embezzlement by him, sub- 
sequent to the vesting of a salvage claim by 
meritorious acts, might not affect their right, 
still, when the act of crime is inseparable 
from the salvage service, and the disposition 
made of the property saved is designed to 
carry out a felonious purpose, the nature of 
the act defeats any daim for salvage; or, to 
speak more correctly, no daim for salvage 
can arise. Here the libel alleges, that this 
salvage service was the removal to the Ster- 
ling, and previous acts of the salvors. But 
this removal was larceny; it was a felonious 
trespass. What, then, is the foundation of 
the owners' daim? The early English au- 
thorities do not seem inclined to favor it. It 
lias been said, "The master and crew are, 
in strict language, the only salvors;" that "in 
former times, before the introduction of steam 
vessels," the claim of owners was only "in- 
cidentally" entertained. Cages where the 
ship herself rendered considerable service, 
■were considered as a sort of exception. Dr. 
Lushington says, the owners of a steam vessel 
"may come in and make a daim, as owners of 
the vessel, incidental to the claim of the mas- 
ter and crew." The Beulah, 2 Notes of Cas. 
61; The San Bernardo, 1 C. Rob. Adm. 178; 
The Vine, 2 Hagg. Adm. 1; The Salacia, Id. 
204; The Charlotte, 3 W. Rob. Adm. 72, 6 Notes 
of Cas. 281; The Two Friends, 2 W. Rob. 
Adm. 349. Thus, we contend, their claim is 
recognized, as derivative and incidental, aris- 
ing from, and depending on, the master's act. 
The crew may stand on a different footmg 
from the ownei-s. They labor with theh: 
hands; they mcur personal hazard, and then- 
claim may be considered as original and in- 
dependent, and, therefore, be not affected by 
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a fraud, like that here committed, while that 
of the owners is defeated by it. 

Here it has been held by Story, J., that the 
master has an implied authority from the own- 
ers to save property. The Nathaniel Hooper 
[Case No. 10,032]. And the same judge says: 
"A salvage crew cannot, by any shuffling, or 
management, deprive the owners of then- 
right to share in tlie salvage. They must 
take or lose in common with the latter." The 
Henry Ewbank, supra, 419. See The Robert, 
3 C. Rob. Adm. 202. And in The Britain, 1 
W. Rob. Adm. 40, it is held, that the master 
may bind his owners, by an agreement to do 
salvage service, for a specified sum. Salvage 
service, then, is in the course of his employ- 
ment, and the owner is responsible for acts 
done in the course of such employment, 
though wilful and malicious, ci-iminal and not 
authorized. Dias v. The Revenge [Case No. 
3,877]; Ralston v. The State Rights [Id. 11,- 
540]; Die Fure Damer, 5 O. Rob. Adm. 358. 
The act, whatever- it is, is the foundation of 
their daim. "Qui sentit commodum sentire 
debet et onus." Adopting the act, they adopt 
its consequences, and such ratification is 
equivalent to a previous authority. Broom 
Leg. Mas. 553, 557, 679. Would the ownei-s 
have a daim for salvage if Pitman and Dlxey 
had wileuUy cast the Missouri away, with the 
design, which it is admitted they formed and 
attempted to carry out afterwards, of appro- 
priating a part not designated to themselves? 
The specie would be in as much danger, and 
the owners as innocent, as now. But it would 
be an outrage on every principle of justice 
and sound policy, to permit a felon to recom- 
mend himself to his employers, and afford a 
motive to them to protect him against his 
crime; by securing a large reward for them, 
by that crime, and to enforce, by the aid of a 
court of justice, compensation for an act which 
ds part of a scheme in defiance of all justice. 
Gross negligence of salvors, pending the sal- 
vage, forfeits the owners' claim for previous 
meritorious services. The Duke of Manches- 
ter, supra. Why not larceny of the property 
saved? In the cases of The Florence, and 
The Barefoot, the owners' claim was held to 
be forfeited, or prevented, by the alleged acts 
of the master and crew, if proved. 

The Rising Sun [Case No. 11,858], cited by 
libellants, was purely a case of subsequent 
embezzlement, i. e., subsequent to meritorious 
acts, by which, it may perhaps be said, the 
daim for salvage had vested. It does not 
appear, as a matter of fact, in The Boston 
[Id. 1,673], or Mason v. The Blaireau, cited 
by the libellants, that the embezzlement was 
committed before the property saved reached 
a place of safety. In The Blaireau, 2 Cranch 
[6 U. S.] 240, it was held immaterial, whether 
it was committed before or after reaching the 
port of Baltimore, as to the question then be- 
fore the court; but Judge MarshaU said: 
"The fact must have occurred before he part- 
ed with the possession acquured by the act, 
on the merit of which his daim for salvage 
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Is foundea." Tbere can be no claim for sal- 
vage on the money remitted. The felonious 
talcing applied to the whole sum, and infected 
the whole ti'ansaction. The remitting was 
part of the fi-aud, designed to assist in con- 
cealing it; furthermore, the remedy for sal- 
vage on that is only by a libel in personam 
against the owners, to whom it has been de- 
livered. Lewis V. The Elizabeth & Jane 
[Case No. 8,321]; Brevoor v. The Fan; Ameri- 
can [Id. l,Si7]; The Nieolai Heinrich, 22 
Eng. Law & Eq. 617. And for the salvage, 
if any, due on this, there is no lien on the 
rest When this specie was taten out by the 
claimants, they entered into a stipulation to 
pay the sum decreed by the court, as salvage. 
On what? Only on the specie for which they 
stiiDulated. If salvage on $15,000 can be de- 
creed here, when $7,500 have been seized on 
the libel, the stipulators might be held to pay 
more than the value of the property libelled, 
which can never be intended. And see The 
Ooster Eems, cited in The Two Friends, 1 
C. Eob. Adm. 271, 284, note; The Progress, 1 
Edw. Adm. 210; The North Carolina, 15 Pet. 
[40 U. S.] 40; Cutler v. Rae, 7 How. [48 TJ. S.] 
729. There is no right to salvage on the 
specie- foimd at Holmes' Hole. It is well set- 
tled, that salvage is only due on property ac- 
tually saved, however meritorious the ser- 
vices of the salvors. The Dodge Healey, su- 
pra; The Kanger, 3 Notes of Cas. 590. And 
when the salvors, having performed salvage 
services, abandon the property, they forfeit 
their claim. The India, 1 W. Rob. Adm. 406. 
This specie was abandoned,— not restored to 
the owners, but abstracted from them, and 
concealed. The true salvors are those who 
dug it up on the island. It was recovered 
solely by their exertions, and those of the 
claimants, without any assistance from any 
one of the libellants, and if the whole matter 
had been left to them, it would never have 
been recovered. If any salvage is given here, 
it must be small. There was no deviation, 
no risk, no loss of time, little labor; and a 
large deduction must be made for the ex- 
penses incurred by the claimants in recovering 
the specie, and for the articles not restored. 

SPRAGUB, District Judge, delivered his 
opinion, in substance, as follows: 

There is no doubt that the Missoxiri and 
cargo were in peril, at the time refeiTed to, 
and in a condition to be the subjects of sal- 
vage service; and that the libellants rendered 
a salvage service, in taking from the vessel 
a large- quantity of specie, a. great part of 
which has come to the possession of the claim- 
ants. The safety of this specie is owing to 
voluntary exertions of the seamen of the 
Sterling, and to the use of the Sterling her- 
self. But the claimants insist, that there 
are facts here which defeat this claim; that 
there was a fraudulent conspiracy by the 
masters of the two vessels to embezzle part, 
at least, of the money. It is not denied that 
there was a conspiracy and actual embezzle- 
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ment; but it is contended by the libellants, 
that those only who participated in the fraud 
should sufCer for it, and that the innocent 
should not bear the penalty. The research 
and learning of the counsel have produced 
no ease, where the courts have gone further 
than to inflict that punishment on the guilty; 
none where they have gone so far as to decide 
that others, not personally implicated in the 
ofEence, shall forfeit their right Two cases 
are relied upon: The Florence, and The Bare- 
foot In the former, there was no miscon- 
duct, and no forfeiture. In the latter, the 
vessel having been sunk on the coast, several 
small vessels from the shore interfered, and 
obstructed the owners of the cargo, in their 
endeavors to save it The owners of these 
vessels did not assert their innocence, and it 
was not even suggested that the wrongful 
interference was without their assent 

But it is insisted that the circumstances 
of this case go beyond any which have as yet 
been reported, on the ground tliat the act 
here performed, on which the libeUants' claim 
was founded, was fraudulent in' its incep- 
tion. 

It is urged that it is not a case of subse- 
quent embezzlement, but of a fraudulent 
conspiracy in the beginning, that the prop- 
erty should be originally taken for a fraud- 
ulent purpose; that, as Captain Pitman had 
the control of the Sterling and her crew, 
and intended by his acts to commit a fraud, 
the owners and crew, as well as himself, 
can claim only through a fraud, which the 
law does not allow. And this, certainly, de- 
sei-ves consideration. I think it clear, and, 
indeed, it is not distinctly contended other- 
wise, that there was no fraud, or misconduct, 
previous to the stranding. The proof is, that 
the skill and labor of Pitman and his men 
assisted materially in saving the vessel from 
total destruction. There is no ground to pre- 
sume that any fraud was conceived, until 
after the vessel was wrecked upon the beach. 
But the salvage service had been previously 
commenced, by saving the vessel and cargo 
from total loss upon the rocks. With re- 
spect to the time of the conspiracy, the evi- 
dence shows that after the stranding of the 
Missouri, and before the removal of the 
specie, while it was in preparation for re- 
moval, the appropriation of it to their own 
use was suggested by Dixey to Pitman; and 
the latter testifies that the only objection he 
made, was the danger of discovery. I am 
satisfied, that, although at that time there 
was no settled plan, as to the division of the 
money, yet that the proposition was so far 
entei-tained that Captain Pitman acceded to 
measures designed to conceal the real quan- 
tity of specie, and to a misrepresentation of 
the quantity, which would be a means of de- 
ceiving others. I cannot but consider their 
whole conduct as intended, at the time, to 
place themselves in a position to take ad- 
vantage of any opportunity to appropriate 
the specie; and that Pitman was willing to 
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wait and see if it could be done, and, if so, 
to join in the crime. I tliinlc liis intention 
was to lieep the course of proceeding in Iiis 
own power; and that must affect his con- 
duet, so as to give it the character of a 
fraudulent transaction on his part, from the 
time of the first suggestion by Dixey. 

Therefore, so far as the facts are concerned, 
I find that before the specie was fully trans- 
ferred, and while it was in process of trans- 
poi-tation, there was a fraudulent conspiracy 
designed to be carried into effect if means 
could be found for concealment, and that the 
parties did subsequently carry it into effect. 

I shall now consider the two different funds 
to which this claim relates. 

First, as to the sum of ?9,000, which it is 
said the parties intended to restore to the 
o\\Tiers. That was taken from the Sterling 
by Dixey, and the greater part of it trans- 
mitted to them. That was originally saved, 
avowedly, for the owners, and came to their 
use; but it is insisted, that no salvage is due 
on that because it was contaminated by the 
general fraudulent intent But shall tliat de- 
feat the claim of the crew and owner? Why 
should the crew be deprived of their reward? 
It is said, because the master entered into a 
fraudulent conspiracy. But it is not pre- 
tended, that they participated In it. What is 
their condition? The vessel was stranded. 
They went on board,, rescued the specie, 
transported it to the Sterling, and delivered 
it to the agent of the owners. This was the 
seiTice of the crew, aided by the vessel. 

A claim for salvage rests on two grounds, 
—individual justice and public policy. Why 
should the crew be deprived of it on either 
ground? Their services were faithfuUy ren- 
dered, and on the ground of private justice, 
their claim is the same as in any other case. 
As to public policy, that policy generally fa- 
vors the presei-vation of property. It is for 
the interest of mankind that the fruits of 
human labor should be preserved. It is the 
policy, too, of every country, that its own 
property should be preserved. Its preserva- 
tion is beneficial, into whatever hands it 
falls; but the original owner must not be di- 
vested of more than that policy requires. The 
books state, in detail, various elements to be 
taken into consideration, in detennining the 
amount to be paid to those who have rendered 
a salvage service, but I have nowhere seen a 
satisfactory general principle laid down. I 
think the true principle of the salvage re- 
ward is, to give a sufficient inducement to 
render the service promptly, perseveringly, 
and honestly. And in some cases, as on a 
dangerous coast to offer sufficient induce- 
ments to competent persons to keep them- 
selves in a state of preparation to afford re- 
lief, and to be watchful in the discovery of 
objects requiring it This accords both with 
public policy and the true interest of the 
owners. 

It must be remembered, that salvage is a 
contingent compensation. And the law should 
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afford an inducement to exertion, where it is 
as yet unknown whether any reward will 
be secured. Without this, there will be noth- 
ing but motives of humanity operating upon 
the mind. 

Sometimes great exertions are made, aud 
great hazard and loss incurred, without suc- 
cess, and public policy requires that such a 
promise of reward should be held out in 
case of success, that all those in a situation 
and competent to render relief, shall be 
eager to do so, from the mere hope of gain; 
for example, that tlxe sailor, who alone sees 
from the mast-head a vessel in distress, or the 
master, who descries her at a distance, with a 
telescope, shall not be tempted to pass her 
by, but shall have a prospect of pecuniary ad- 
vantage, which may prompt his efforts. 

Why, then, deprive the seamen of their 
reward, because another man has acted with 
an improper purpose? If, indeed, his fraud 
is so carried out, that the property is not 
restored, they lose that reward; but that is 
because their efforts are not ultimately suc- 
cessful. 

There is, however, a technical argument, 
that they claim through the master, and un- 
der him. But salvage sei-vice is voluntary. 
The master has no authority to compel sea- 
men to engage in it. I do not mean to say 
that they may not be bound to act under his 
orders, if they engage in the service; but 
the service itself is voluntary. 

Further, the salvage service did not begin 
with the removal of specie. It began when 
they went on board, and assisted in making 
sail on the Missouri, to weather the point. 
There was a salvage service in thus relieving 
the vessel and cargo from the imminent peril 
of going on the rocks, — continued by saving 
the cargo and part of the appurtenances of 
the vessel. 

This was, undoubtedly, in aid of the Mis- 
souri's crew, but that is unimportant Dixey 
continued to be master, so long as they re- 
mained on board of the Missouri. The only 
thing that can be said to vary this from other 
cases, is, that possession continued in Dixey, 
until they got on board the Sterling. Tlieu 
the possession was in Pitman and his ciuw; 
because Pitman was in command, and Dixey 
was under his control. If Dixey was as- 
signed,, as it is argued, a particular, part of 
the cabin, and the specie placed in his charge, 
still I do not think that changes the legal or 
equitable aspect of the case. 

The salvage service was honestly per- 
formed by the. crew, and then the property 
was intrusted by them, as perhaps they were 
obhged to intrust it, since they could not con- 
trol it on board of the Sterling, to the cus- 
tody of Pitman. 

As to the right of the owners of the Ster- 
ling, it is argued by the claimants that in 
the eases where salvage was allowed to the 
owner, but forfeited by the guilty pai-ty, the 
embezzlement took place after the property 
had reached a place of safety. I do not find 
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that question raised in the cases, and do not 
see why the cases cited by the libellants' 
-counsel do not cover this point. See Mason 
V. The Blaiueau, 2 Cranch [6 TJ. S.] 240; The 
Boston [Case Xo. 1,673]; The Rising Sun [Id. 
11,858]. In all these cases, the embezzle- 
ment was while the property was in the 
-care and custody of the salvors. There is 
no difference in principle between embezzle- 
ment before and after the property has been 
brought to a place of safety, and while still 
in the possession and control of the salvors. 
But it is contended that the master is the 
agent of the owners, and that they claim 
through his fraud, which the law will not 
permit But is it so? "What had the own- 
ers to do with the fraud? Nothing. It ifvas 
not authorized by them. The truth is, the 
iicts of Pitman were as well a fraud on the 
owners of the Sterling, as on those of the 
Jlissouri, and intended to deprive them of 
their share of the salvage. Why should the 
owners of one vessel say to those of the 
other, your agent conspired with my agent to 
commit a fraud, and you shall lose by it for 
my benefit. But I do not rest the decision 
on this alone. There is no real distinction 
between this and the other cases. 

It is said that the whole claim is through 
Pitman. How so? He had the power to 
use their property, but it does not set up, or 
sanction, his fraud, for them to claim a salv- 
age reward for such use. There was an 
original service by the owners, as much as 
by the mariners. Their ship was used; the 
time of the crew, paid for by them, and their 
provisions, were used. The whole service 
was co-ordinate. The men could not act 
without the ship, nor the ship without the 
men. The right to salvage accrues from the 
use of the vessel. 

In the early English decisions, the courts 
seem reluctant to acknowledge the rights of 
owners, and in some cases have magnified the 
■claims of the master, at their ejipense, at- 
tributing to him the whole merit of the use of 
the vessel, without considering whether it 
was by the authority or assent of the own- 
ers, or not; but the true view is, to regard 
him as being permitted by the owners to use 
their property. If he does so, and loses 
their vessel, it is their loss, and he is not 
called upon to make it good. The owners 
consent to, and authorize the salvage of the 
property, but not that he should secrete or 
embezzle it. That is not his agency, and 
when he does that, it is without their sanc- 
tion. It is a matter of public policy, to hold 
out to them an inducement to permit the 
master to use their vessel. If they should 
insti-uet him not to save property, he would 
be bound by their orders. And they will so 
instruct him, if the law does not give them, 
not only a full indemnity, but an additional 
pecuniary reward. 

Now the probability of the reward is an 
element to be weighed, as well as the amount; 
but by the doctrine now contended for, ' in 
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addition to the ordinary contingencies of 
salvage sei-vice, they must run the risk of 
the master's honesty. i 

As to the $9,000, my opinion is, that the 
owners are entitled to salvage on that 
amount, or on so much of it as was restored. 

With respect to the portion recovered, at 
Holmes' Hole, I have had more difficulty. 
That did not come to the owners' use, by the 
mere act of the salvors. It was concealed 
on board of the Sterling; was separated from 
the rest, with the knowledge of Pitman only; 
brought to Holmes' Hole, and there buried; 
and has come to the owners' hands by other 
means. And the question is, whether the 
I'ight to salvage is lost. I have reflected on 
this, and have come to the conclusion that it 
is not. To sustain a claim for salvage, the 
property must be saved, the salvors must 
contribute to its safety, and the property 
must come to the owners' use, or within their 
reach. Here, the property was saved from 
impending peril, and has come to the use of 
the owners. To be sure, the salvors have 
not personally delivered it. The captain has 
embezzled it, or at least attempted to do so, 
and endeavored to deprive them of it. He 
did not succeed; and it is now in the hands 
of the claimants. The merit of the owners 
and seamen is the same, as if no fraud had 
been attempted by the master. Had Pit- 
man succeeded in his fraudulent attempt, no 
salvage would have been due; because the 
property would never have reached its own- 
ers. As an illustration, suppose a ship, with 
treasure on board, is sunk on the other side 
of the globe, and a vessel is fitted out, pro- 
ceeds to the spot, and with risk and labor 
succeeds in obtaining it, and then puts it on 
board of a third vessel, to be brought home, 
and on the passage, the master and crew of 
the latter vessel attempt to embezzle it, but 
unsuccessfully, and it finally comes to the 
hands of the owners; shall the original sal- 
vors be deprived of their reward? I see no 
principle of justice, or policy, which re- 
quires it. 

I think the libellants are entitled to sal- 
vage on the $7,500. On the question, wheth- 
er there is a lien on each part for the whole 
salvage, I have no doubt. Where the whole 
property belongs to the same person, there 
is no reason for saying to the salvors, if you 
permit- any portion of it to go beyond the 
reach of process, you shall lose your lien 
upon the residue, for the salvage on such por- 
tion. Such a rule would be inconvenient to 
both parties. 

It is for the interest of the owners, that no 
more of the property should be withheld , 
from them than is necessary for the security 
of the salvor. 

The circumstance that a portion of the spe- 
cie was separated from the rest, and remit- 
ted to the owners byDixey, their master, 
can make no difEerence. The lien for sal- 
vage in no degree depends on possession. It 
is true, that Judge Peters, in Brevoor v. The 
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Fair American [Case No, 1,847]; and after 
him, Judge Woodbury, Packard v. The Loui- 
sa [Id. 10,652],— held the contrary; but they 
were under a mistalie. An admiralty lien is 
a privilege, a jus in re, perfect where there 
never has been possession, or where it has 
been lost or relinquished. To this familiar 
and well-established doctrine, the lien for 
freight is an exception, but that for salvage 
is not. 

In determining the amount of salvage to 
be awarded, it is to be borne in mind, that 
there was no deviation, or detention, of the 
Sterling, which could affect her insurance, or 
delay her voyage; as she was at her anchor- 
age, waiting for the pepper crop, and the 
services of the crew were of short duration, 
and attended with no particular hazard. 

The amount on which salvage is to be 
given is $15,103.91. It appears that all but 
six of the crew have been settled with. I 
award to the owners of the Sterling $600; to 
each of her seamen, who was on board the 
Missouri when she went ashore, ?88; to each 
of her other seamen §53. It appears that 
$18 was paid to each of them by Captain 
Dixey, at Analaboo, and receipts taken, ex- 
pressed to be in full for labor and services. 
It is contended, that this is a bar to their re- 
covery. Upon all the testimony, I do not 
think it can be so treated. But the $18 must 
be deducted from the salvage decreed to each 
man. 

Decree accordingly. 
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Case l^o. 9,655. 

MISTON V. LORD. 
[1 Blatchf. 354.] i 

Circuit Court, S. D. New York. Oct. Term, 

1S48. 

Affkeightment — Retukn to Shipping Port — 

Sale op Cargo — AuTnouiTY op Mastkr. 

1. A., by his agents, chartered a vessel for a 
voyage from New- York to Havre, the freight to 
he payable on the arrival and discharge of the 
cargo at Havre. The vessel sailed, but en- 
countered a storm and. sprang aleak, and put 
back to New- York. The cargo was discharged, 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permissiou.] 



and, on a survey, was found to be so much 
damaired by salt water, that it would not bear 
transportation, nor would its sliipment have been 
safe for the vessel or crew. A.'s agents refused 
to interfere with it, and the master sold it at auc- 
tion. In an action by A. for the nett proceeds: 
Meld, that the owner of the vessel was not enti- 
tled to retain anything for freight. 

2. Whether the underwriters would be liable 
for the freight, quere. 

3. In cases of necessity happening during a 
voyage, the master is, by law, created the agent 
for the benefit of all concerned, and his acts 
done under such circumstances, in the exercise 
of a sound discretion, are binding upon all par- 
ties in interest. 

[Cited in The Ann D. Richardson. Case No. 
410. Distinguished in Moore v. Hill, 38 Fed. 
334.] 

4. The voluntary acceptance of the cargo by 
the shipper at an intermediate port would have 
the effect to charge him with a ratable portion of 
the freight. 

5. But, where the port of distress and of ac- 
ceptance of the cargo is the port of shipment, 
and no part of the voyage has been performed, 
the shipper ought not to pay freight. 

6. Where the voyage is broken up. no more 
for the benefit of the cargo than for the benefit 
of the ship owner, and the shipper has derived 
no benefit under his contract, he ought not to pav 
any freight. 

[Cited in The Ann D. Richardson, Case No. 
410.] 

7. The master having failed to deliver the 
cargo according to the bill of lading, and there 
having been no waiver of performance by the 
shipper at the port of distress, the owner of the 
vessel is not entitled to freight, notwithstanding 
the damaged state of the cargo justified its sale 
by the master at the port of distress. 

[Distinguished in Leckie v. Sears, 109 Mass. 
428.] 

8. The agency of the master on behalf of the 
shipper at the port of distress, arising out of the 
necessities occasioned by the disaster, is limit- 
ed to the sale of the cargo. 

This was an action to recover a sum of 
money in the defendant's hands, under the 
following circumstances. The plaintiff shipped 
a cargo of flour, wheat and corn in bulk, 
hides, &c., from New-York to Havre, under a 
charter party, entered into on the 19th of 
December, 1846, by his agents, and the de- 
fendant as agent of the owners of the barque 
Dana, the freight to be payable on the ar- 
rival and discharge of the cargo at the port 
of deliveiy. The bills of lading bore date 
the 16th and 23rd of January, 1S47. The 
plaintiff resided in Prance and the cargo was 
purchased and shipped by the house of Mar- 
ret & Robert of New- York, his agents for 
that purpose. The vessel sailed on the 27th 
of January, and, after being out a few days, 
was overtaken by a violent storm, which crip- 
pled her and caused her to spring aleak, so 
that, notwithstanding a portion of the cargO' 
was thrown overboard, the damage to her 
was so serious that the captain was obliged 
to put back to New- York, where he arrived 
on the 10th of February. It became neces- 
sary to discharge the remaining cargo for 
the purpose of repairing the vessel, and, on a 
survey, the cargo was found to be so much 
damaged by the salt water, that it would not 
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bear transportation, nor, in its condition, 
would the sliiximent have been safe for the 
vessel or crew. The shippers, Marret & Roh- 
ert, refused to interfere, having no authority 
from the plaintiff except to purchase and 
ship the goods; and the master, under the 
circumstances, deemed it best, for the inter- 
est of all parties concerned, to sell the cargo 
at public auction. It was sold accordingly, 
the nett proceeds amounting to $15,789.12. 
The purchasers, at considerable labor and 
expense, dried portions of the wheat, so that 
it was afterwards sold for full price. The 
greater part, however, was sold as damaged 
and at inferior prices. The freight upon the 
cargo, according to the charter party, amount- 
ed to $6,344.50. The ship was repaired, and 
sailed with a new cargo on the 16th of 
March, on a voyage to Belfast, Ireland; the 
freight far exceeding that which would have 
been earned under the charter to Havre. The 
defendant, as agent of the ship owners, re- 
ceived the nett proceeds of the sales of the 
damaged cargo, to recover which this action 
was brought. The defendant claimed a de- 
duction of the whole amoimt of the freight 
under the charter party. A verdict was tak- 
en for the plaintiff, for the full amount of 
the nett proceeds, subject to the opinion of 
the court. 

Francis E. Gutting, for plaintiff. 
Daniel Lord, for defendant. 

NELSON, Circuit Justice. I have looked 
into all the cases in the books upon this 
question, both English and American, and 
am satisfied that the weight of authority is 
decidedly against the allowance of any 
freight, under the circumstances of this case, 
as between the owner and the shipper. 
Whether the under'\vi'iters would be liable for 
the freight under their policy, it is not neces- 
sary to determine. The same conclusion 
must also be arrived at on principle. By the 
contract of the parties, the freight was not to 
be payable until the arrival and discharge of 
the cargo at the port of delivery. No part 
of the contract has been performed. There 
has been no default on the part of the ship- 
per, nor has he done any act dispensing with 
performance. There is no doubt, that where 
the cargo is so much damaged that to proceed 
with the voyage will endanger the safety of 
the ship or render the cargo worthless, it is 
the duty of the master to land and sell it at 
the port of necessity, in the absence of in- 
structions from the shipper, even though it 
may have been in a condition to be carried 
in specie to the port of destination and there 
landed. In cases of necessity happening dur- 
ing the voyage, the master is, by law, created 
the agent for the benefit of all concerned, and 
his acts done under such circumstances, in 
the exercise of a sound discretion, are bind- 
ing "upon all parties in interest. But the 
question still arises, whether, in such cases, 
the shipper is to be subjected to the payment 



of freight. The voluntary acceptance of the 
cargo by the shipper at an intermediate port, 
will, it is admitted, have the effect to charge 
him with a ratable portion of the freight. 
But there is no authority for subjecting him 
to freight, where the port of distress and of 
acceptance of the cargo is the port of ship- 
ment, and where no part of the voyage has 
been performed. In several such cases, 
freight has been denied. What seems de- 
cisive of this case, and of the class of cases 
to which it belongs, is, that admitting the 
master to be the agent, at the port of distress, 
of all parties interested, and that he has act- 
ed bona fide and for the benefit of all con- 
cerned, in the sale of the damaged cargo, yet, 
inasmuch as the goods were in a condition 
that would endanger the safety of the ship 
and the lives of the crew, if they were car- 
ried forward, it cannot be said that the voy- 
age was broken up for the benefit of the 
cargo any more than for the benefit of the 
ship-owners. Independently of any duty 
that the master owed to the cargo under the 
existing calamity, the interest of his owners 
dictated the breaking up of the voyage; and, 
it being broken up under those circumstances 
and for that cause, and the shipper having 
derived no benefit under his contract, it is 
difficult to find any principle, legal or equi- 
table, that would subject him to any part of 
the freight. Judgment for plaintiff. 

[See Tlie Ann D. Richardson, Case No. 411.] 
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Case No. 9,656. 

In re MITCHELL et al. 

[3 N. B. R. 441 (Quarto, 111).] i 

District Court, D. Massachusetts. 1869. 

Baxkrcptoy— Partnership — Part op Firm Pe- 
titioning. 

1. A firm, oris^naily composed of, three mem- 
bers, was dissolved by the withdrawal of one. 
The two remaining members, constituting a new 
firm, subsequently filed their petition in bank- 
ruptcy. Upon objection being made by the mem- 
ber of the firm who had withdrawn, it was held, 
that the court has jurisdiction of the petition of 
the two parties, though the firm may have been 
composed of three. 

[Explained in Re Wallace, Case No. 17,095.] 

[2, Cited in Re Redmond, Case No. 11,632, to 
the point that a conveyance by one partner of his 
individual property, although an act of bankrupt- 
cy as against him, will not sustain a proceeding 
in bankruptcy as against the firm, even though 
such conveyance was made with intent to hin- 
der, delay, or defraud firm creditors, or with a 
view to give a preference to a firm creditor. In 
such case this proceeding must be against such 
partner alone.] 

[In the matter of T. P. Mitchell and others, 
bankrupts.] 

1 [Reprinted by permission.] 
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LOWELL, District Judge. Tlie bankrupts 
were partners in trade under the firm name 
of Mitchell &, Moulton, before November, 
186S, and conti-aeted debts ^cvhich are yet 
unpaid. In that month they made a new 
firm by joining with them one George W. 
Duncan, under the style of Mitchell, Moul- 
ton & Go. The firm lasted about two months, 
when Duncan retired and assigned all his 
interest in the joint business and effects to 
Mitchell & Jloulton, and they undertook to 
pay all the joint debts and save Duncan 
harmless therefrom; and they gave him a 
mortgage for one thousand dollars on the 
machinery and fixtures of the late firm, as 
security for the performance of this under- 
taking. Mitchell & Moulton continued to 
be associated together until they lately filed 
Iheir joint petition in bankruptcy in the 
usual form as copartners. Their schedules 
show debts of the first firm of Mitchell & 
Moulton, and debts of the second firm of 
Mitchell, Moulton & Co., and none of the 
last firm. The only joint assets are the ma- 
chineiy and fixtures, valued at three thou- 
sand dollars, and mortgaged to Duncan, as 
before noticed, for one thousand dollars. 
George TV. Duncan appeared before the 
register and objected to his proceeding with 
the cause; and the register has certified the 
facts to me, and a brief has been submitted 
in support of the objections. The point tak- 
en is that the court has no jurisdiction of 
a petition by two partners of a firm of three. 
I suppose the register had grave doubts of 
the jurisdiction, or he would not have cer- 
tified the case to me. It was not a question 
arising in the course of the proceedings, but 
a suggestion by an amicus curiae going to 
defeat the suit entirely; and as such, proper 
enough to be certified on the responsibility 
of the register. It is the first time I ever 
heard that a member of a firm cannot com- 
mit a separate act of bankruptcy and be- 
come bankrupt without joining his copart- 
ners, which appears to be the substance of 
the objection intended to be taken. But that 
point does not really arise here, because the 
bankrupts were partners under the firm of 
Mitchell & Moulton, and as such have the 
right to file a joint petition. If they were 
likewise partners with Duncan in another 
firm, and he shall apply to have that firm 
adjudged bankrupt, I suppose the court 
would have power to consolidate the suits, 
if expedient, or in some other appropriate 
way to arrange that the greatest convenience 
. to creditors should be arrived at with the 
least expense. He has not done this, and 
does not even allege that he is bankrupt. 
As regards the injustice that it is said the 
creditors of Mitchell, Moulton & Co. will 
suffer if these proceedings are carried on, 
I am entirely unable to discover it. The 
rights of all classes of creditors are the same 
under all forms of proceedings; and, in fact, 
these creditors appear to have a substantial 
advantage, because they are secured to the 



extent of one thousand dollars, which 
amounts to about fifty per cent, of their 
debts. The cause is to proceed forthwith 
before the register. 
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In re MITCHELL. 
[8 N. B. R. 47; 1 5 Obi. Leg. News, 271.] 

District Court, D. Maine. 1872. 
Bankbuptct— Lien on Stock— Waivek. 

A party who has a lien for pasturing stock by 
the statute of the state, waives and abandons 
such lien by voluntarily surrendering up the 
possession of the property and allowing it to be 
sold without claiming any lien thereon at the 
time. The estate of the bankrupt, however, is 
liable for the keeping of the stock from the com- 
mencement of bankruptcy proceedings up to tlie 
date of its surrender. 

[Cited in Re Harlow, Case No. 6,070.] 

According to the laws of Maine (Act 1872), 
an agistor of cattle has a lien for pasturing 
stock which may be enforced by the court, on 
petition of the agistoi*, after commencement 
of proceedings in bankruptcy by or against 
the owner of the cattle, but it may be lost or 
abandoned by a voluntai-y surrender of the 
stock to the assignee. An agistor kept cattle 
of the banknipt [J. C, Mitchell] for pasturing 
during the summer and fall months, and for 
some time after the proceedings in bankrupt- 
cy, and delivered them to the assignee, with- 
out claiming a lien for the pasturage, who 
sold them at public auction. Held, that he 
had lost or waived his lien as agistor by vol- 
untarily surrendering to the assignee the cat- 
tle, and by allowing them to be sold by him 
as unencumbered property belonging to the 
bankrupt's estate, and that the keeping the 
property after institution of bankruptcy pro- 
ceedings is an equitable lien for which the 
estate is liable. This is a petition of Wiley, 
who claimed that he had a lien on certain 
cattle of the bankrupt, under the laws of 
Maine, (Act 187), as an agistor for pasturage 
of the stock during the summer and fall 
months, and for a period of time after the 
commencement of the proceedings in bank- 
ruptcy, viz.: October 17th, 1872. The as- 
signee took the cattle and sold them as unen- 
cumbered, December 31st, following, Wiley 
voluntarily surrendering his possession and 
making no claim of his lien at the time. 
Wiley now prays the court to adjudge his 
claim to be a lien or privity under the laws 
of Maine. 

Peters & Wilson, for Wiley. 

H. C Goodenow, assignee pro se. 

FOX, District Judge. Upon the applica- 
tion of Moses O. Wiley, of Bangor, in the 
county of Penobscot and state of Maine, ask- 
ing to be paid his lien as an agistor, etc., it is 
adjudged, under act of 1872, the petitioner 

1 [Reprinted from 8 N. B. R. 47, by permis- 
sion.] 
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had a* lien for pasturing tlie stock, but "it is 
founded on the possession of the property and 
is lost or -waived when possession is volun- 
tarily abandoned," says Howard, J., in MU- 
ler V. Marston, 35 Me, 154, and as the peti- 
tioner 'voluntarily surrendered this property 
to the assignee, and allowed it to be sold by 
him as belonging to the estate and unencum- 
bered, I do not think his lien continued, but 
he must be deemed to have waived and aban- 
doned it The estate is liable for the keep- 
ing of the property from the date of the insti- 
tution of proceedings in bankruptcy. 
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lu re MITCHELL. 

Es parte SHBRWIN. 

[16 N. B. R. 535; i 17 Alb. Law J. 26.] 

District Court, D. Massachusetts. Jan. 5, 1878. 

Taxation' — Baskkuptct — Funds ix Haxds op 
assigxee. 
The funds in the hands of the assignee may he 
taxed by the state. 

The city of Boston assessed a tax of one 
thousand five hundred and fifty three dollars 
and twenty one cents upon the assignees of 
Mitchell, Green &, Stevens, for the personal 
estate of the bankrupts in their possession, 
or under their control, on the 1st of May, 
1S7C, the beginning of the fiscal year. The 
assignees denied the right of the city to as- 
sess them, and the case was submitted to the 
court upon agreed facts, under a petition by 
the collector of the city to order the assignees 
to draw their warrant for the amount of the 
tax. The assignees had made return of the 
property to the assessors under protest, so 
that there was no dispute about the quality 
or amount. It consisted in part of money, 
and, in a larger part, of a stock of goods. 
The stock was sold by the assignees on the 
3d of May, in pursuance of an armngement 
made before the first day of the month, and 
the proceeds were divided among the creditors 
at once, long before the assessment was ac- 
tually made, or notice given that it would 
be made; but there was enough money of 
the estate remaining to pay the tax, if it is 
properly and legally assessed upon them. 

B. P. Nettleton, for petitioner. 
J. "Wilder May, for assignees. 

LOWELL, District Judge. The first ground 
taken by the assignees is, that they are of- 
ficers of the court; that the funds in their 
hands are in the custody of the law, and, 
therefore, not to be disturbed or interfered 
with by any action on behalf of the state. 
An able opinion to this purport has been giv- 
en by one of the registers. In re Booth [Case 
No. 1,645]. I cannot subscribe to that opin- 
ion, I can see no interference or obstruction 
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of the court, or of the law in taxing, to the 
owner thereof, any fund that may happen 
to be in whole or partly in the registi'y of the 
court, or under its direction, as was the case 
with the money here, provided there is no 
attempt to affix upon it a lien, or in some 
way to disturb the actual custody of the 
fund. Such an assessment is merely an of- 
ficial declaration that the owner of the fund 
should pay his share of the publJc ourdens. 
I do not know why a ship in the oands of the 
marshal should escape taxation to the owner, 
though, undoubtedly, it will be free from 
levy or seizure as long as it remains in his 
official possession. If the state undertook 
to tax an assignee in bankruptcy as such, 
that is, to tax his office and franchise, his 
right to exercise a function under the laws of 
the United States, or in any mode to dis- 
criminate against an assignee, or against the 
estate of a bankrupt, very different considera- 
tions might arise. 

It is said the assignee is an officer of the 
court; and so he is, in a certain sense, and 
so is every attorney who practices in the 
court; and this will protect them from taxa- 
tion as such officers, but- not necessarily in 
respect to funds which they are to administer 
for private persons, though their administra- 
tion should be under the control of the court. 
The law of Massachusetts for levying taxes 
does not undertake to act upon personal 
property in rem, but merely upon the owner. 
An assignee is an officer of court, and mucli 
more, as I shall have occasion to show. 

2, I have examined with great care the laT! 
of taxation. Gen, St. c. 2, passim. I should 
be glad to find there an exemption of as- 
signees who had so promptly and faithfully 
executed their trust that, while they were 
appointed in April, they had realized and 
disti'ibuted a great part of the assets long 
before any assessment was actually made 
upon them; but I have searched in vain. 
Section 2 provides that all property, real and 
personal, of the inhabitants of the state, 
shall be taxed unless expressly exempted. 
Section 5 provides what property shall be ex- 
empted, and does not mention bankrupts or 
insolvents, or theu* estates or assignees. 

Section 10 provides that all personal estate 
shall be assessed to the owner in the city or 
town of which he shall be an inhabitant on 
the first day of May, with numerous excep- 
tions as to the place, and some as to the per- 
son—such as that, under some circumstances, 
the legal owners shall be assessed, and, under 
others, the equitable owner—but none which 
makes any exemptions not included in sec- 
tion 5, and none which affect this case in any 
direct way, though the section clearly shows 
that all ti'ustees are intended to be included 
in the word "owner." unless otherwise pro- 
vided for. 

The remaining question is, whether the as- 
signees were the owners of this property. 
This closely resembles the question already 
answered, and the remarks I am about to 
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make are to be taken as applicable to both 
points. If assignees are mere agents of the 
court, and the fund is one in court, there 
might be reason to say that it "was without 
a definite owner who could be ascertained 
and assessed, but there is no doubt that as- 
signees are trustees, with great powers and 
large discretion. They have the legal title 
and control of the property as fully as the 
bankrupt had, and it has been repeatedly de- 
cided that statutes, or rules having the bind- 
ing power of statutes, which regulate the 
administration of their trust, such, for ex- 
ample, as require them not to sell by private 
contract, or not to bring action or suit with- 
out an order of court or a consent of credit- 
ors, are merely directory, so that a neglect of 
them will form no valid objection to a title 
and no defense to an action or suit. I am 
of opinion, therefore, that the assignees were 
the owners of this property on the 1st of May, 
and that the assessment was properly made 
before then, and that they should pay the 
tax. Order accordingly. 



Case Wo. 9,659. 

MITCHELL T. BARCLAY. 

Circuit Court, S. D. New York. 1860. 

Patents — License — Estoppel— Certainty — Ad- 
verse Patent — Exclusive Possession' and 
Enjoyment — Bare Holding op Patent. 

1. The mere taking a license does not estop 
the licensee denying the validity of a patent. 

2. In order to establish a right by estoppel, 
the instrument in support of the estoppel must 
be precise and certain, and must cover a range 
as wide as the effect sought to be given to it. 

3. Upon a motion for a ^preliminary injunction, 
the defendant justified his acts under an out- 
standing adverse patent, which however was al- 
leged to have been irregularly issued. Held, that 
the court would not ignore the rights of parties 
under such instrument, because there may have 
been some irregularity in its issue, and assume 
it to be a nullity. 

4. Where there has been no adjudication as 
to the validity of a patent under which a partv 
claims, such party must show that he has had 
exclusive possession and enjoyment for some 
time before a preliminary injunction will be 
granted in his favor. 

5. The possession and enjoyment of a patent, 
which will justify a court in granting a pre- 
liminary injunction, previous to a trial at law 
establishing the validity of the patent, must 
be something more than the mere holding of the 
parchment, or muniment of title, or experiment- 
ing with the patented article. If it is a machine 
or tool it must be brought into use; if a process, 
it must be put in execution; if a composition of 
matter or patented article, it must be put on 
sale. This is the true doctrine both in England 
and in this country. 

6. The bare holding of a patent and an in- 
fringement alone constitute no complete ground 
of relief, at least by preliminary injunction. 

[Cited in Law, Pat Dig. 281, 387, 395, and 
464, to the points as stated above. No- 
where more fully reported; opinion not now 
accessible,] 

[Decided by SHIPMAN, District Judge.] 
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MITCHELL V. BUTLER. 

[The case reported under above title in 8 Rep. 
232, 25 Int. Rev. Rec. 185, and 4 Gin. Law Bui., 
is the same as Case No. 9,670.] 
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MITCHELL V. DEGRAND. 

[1 Mason, 176.] i 

Circuit Court, D. Massachusetts. May Term, 
1817. 

Bill op Exchange — Protest for Non- Accept- 
ance — When Accepted Bill Patable — 
Meaning of Payable at Sight. 

1. When, upon a bill payable at so many days 
after sight, the holder presents the bill for ac- 
ceptance, and elects to consider what passes on 
such presentment, as a non-acceptance, (al- 
though in strictness he might have otherwise 
acted,) and protests the bill for non-acceptance, 
he is bound by such election as to all lie other 
parties in the bill, and must give due notice to 
them of the dishonor accordingly, otherwise they 
will be discharged. And a subsequent accept- 
ance by the drawee on the next day will not be 
sufficient to charge the drawer, in case no such 
notice is given, and the drawee fails before the 
day of payment. 

[Cited in brief in First Nat. Bank of Burling- 
ton V. Hatch, 78 Mo. 15.] 

2. A bill drawn payable at five days after 
sight, and accepted on the first day of a month, 
is payable on the ninth of the same month, the 
day of the acceptance being excluded, and the 
three days of grace allowed; a demand on the 
eighth and protest for non-payment on that day, 
is too early, and therefore void. 

[Cited in Edgar v. Greer, 8 Iowa, 395. Dis- 
tinguished in Lawson v. Farmers' Bank of 
Salem. 1 Ohio St. 214.] 

3. A bill, payable at five days after sight, is 
presented for acceptance on the 30th of Septem- 
ber, but not in fact accepted until the 1st of Oc- 
tober, the acceptance takes effect only from that 
day, and does not relate back to the time of pre- 
sentment on the preceding day. A bill, payable 
at so many days after sight, means so many 
days after legal sight, that is, so many days after 
the acceptance, for that is the sight, to which the 
bill refers. 

This was an action on a bill of exchange 
drawn by P. P. F. Degrand, the defendant, 
in Boston, on George P. Stevenson, of Balti- 
more, in favor of Alexander Mitchell, the 
plaintiff, of the same place. The tenor of 
the bill was as follows. 

"$1000. Boston, 26th Sept., 1816. At five 
days sight please pay to the order of Al- 
exander Mitchell, Esq. one thousand dollars 
in bills of the Bank of the City of BaJtimons 
which please to charge with or without fur- 
ther advice to your friend and obedient serv- 
ant, P. P. F. Degrand. 

"George P. Stevenson, Esq., Baltimore." 

On the 30th of September, it was present- 
ed for acceptance at the counting-house of 
the drawee, by John C. Conner, the clerk of 
the plaintiff; the di-awee was then absent 

"1 [Reported by William P. Mason, Esq.] 
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on military duty, but his clerk requested it 
might he left, saying Mr. Stevenson would 
accept it, when he returned. The hill was 
left, and immediately protested hy the plain- 
tiff for non-acceptance. On the following 
day John C, Conner called again at the 
counting-room of the drawee, and met him 
coming out. Mr. Stevenson told him that 
he was much engaged at the moment, Dut 
would accept, and send the hill to Mr. Mitch- 
ell in the course of the day. No notice was 
given to the drawee of the protest for non- 
acceptance before the 8th of October, on 
which day the bill was protested for non- 
payment, the drawee having failed before 
that time. On the 12th of the same month 
a Mr. Stanton, who was the plaintiff's agent 
for this purpose, called upon the defendant 
for payment, which he refused on the ground 
of not having received due notice of the 
protest for non-acceptance. The bill and 
protest were afterwards remitted to Mr. 
Stanton in a letter dated the 12th of October. 
Shaw & Williams, for defendant, contend- 
ed: First. That there was no acceptance of 
the bill by the drawee on the 30th of Sep- 
tember. That there was no evidence, that 
Dugan, the clerk of Stevenson, had any au- 
thority to accept it; that his saying that it 
would be accepted, could only be considered 
as his opinion of what Stevenson would do. 
That there was nothing therefore in the 
present case, which could amount to an ac- 
ceptance, either by the clerk or Mr. Steven- 
son, and that the holder himself was of the 
same opinion fully appeared from his hav- 
ing caused the bill to be protested on the 
same day. Sayer v. Kitchen, 1 Bsp. 209; 
Orr V. Maginnis, 7 East, 359; Sproat v. 
Matthews, 1 Durn. & E. [1 Term E..] 182. 
Secondly. That if the circumstances, which 
took place on the 30th of September, did not 
amount to an acceptance, but on the contra- 
ry were considered in the light of a non- 
acceptance, and a protest made accordingly 
by the plaintiff, then no subsequent arrange- 
ment between the holder and drawee could so 
alter the case, as to affect the rights of the 
drawee, and change the non-acceptance into 
an acceptance, or in any degree release the 
holder from the obligation of duly notifying 
the defendant of the previous non-accept- 
ance. Bentinck v. Dorrein, 6 East, 199. 
Thirdly. That even should the subsequent 
acceptance by the drawee be considered as 
annulling the previous non-acceptance, and 
rendering notice of it to the drawer unneces- 
sary, still the defendant would not be liable, 
inasmuch as it appeared from the facts, that 
the drawee was called upon for payment a 
day before the bill became due; for If the 
acceptance was on the 1st of October, the 
only day, on which there could be any pre- 
tence of one, the bill would be due on the 
ninth, whereas it was presented for pay- 
ment, and protested on the 8th of October. 
Wiffen V. Koberts, 1 Esp. 261. Fourthly. 
That there was not in fact any legal ac- 



ceptance of the bill by the drawee at any 
time. He merely told the clerk of the holder 
that he would accept it, whereas the ac- 
ceptance ought to have been in writing. 

Prescott & Gallison, for plaintiff, argued, 
that notice of the protest for non-acceptance 
was not in this case necessary, because be- 
fore there was an opportunity of notifying 
the defendant, the bill was accepted by the 
drawee, and the previous non-acceptance 
rendered void. That the holder had a right 
to consider the circumstances attending the 
presentment of the bill on the 30th of Sep- 
tember as a non-acceptance, or not, as he 
pleased, and that although he had the pre- 
caution to have the bill protested, he was 
not concluded by it from taking advantage 
of a subsequent acceptance if made within 
a reasonable time. Sproat v. Matthews, 1 
Tei*m R. 182; Bentinck v. Dorrein, 6 East, 
200. Secondly. That as to the presentment 
for payment being made too early, it was 
not the case, because the acceptance must 
be considered as referring back to the day 
of the first presentment of the bill, which 
was on the 30th of September. Beawes (1st 
Ed.) p. 44:7, § 252. Thirdly. That the verb- 
al acceptance of Mr. Stevenson, by say- 
ing he would accept the bill, was suflacienl 
to satisfy the law, without any acceptance 
in writing. Olarke v. Cock, 4 East, 57; 5 
East, 510; Wynne v. Raikes, 5 East, 515; 
Lumley v. Palmer, 2 Strange, 1000; Pierson 
V. Dunlop, Cowp. 571; Bayley. Bills, 44. 

In the course of the cause the counsel for 
the defendant called upon Mr. Stanton for 
a letter, which he received from the plain- 
tiff, in order to prove, that the plaintiff him- 
self never thought, that there was any ac- 
ceptance in this case; and that he only now 
advanced it for the purpose of charging the 
drawer. Mr. Stanton stated, that the letter 
was destroyed by his clerk; and the clerk 
upon being questioned said, that he received 
it from Mr. Stanton with some other letters, 
which he was directed to destroy, and, as 
he supposed, for the purpose' of keeping 
them out of the way. 

STORY, Circuit Justice. This is an action 
on a bill of exchange, brought by the payee 
against the drawer. The biU was payable 
five days after sight; and was presented at 
the counting-room of the drawee for accept- 
ance on the 30th of September. No accept- 
ance was then made, the drawee being ab- 
sent on military duty, and his clerk express- 
ing only an opinion, that it would be ac- 
cepted by the drawee. I do not say, that 
under these circumstances the holder was 
bound to treat what passed between him 
and the clerk, as a non-acceptance of the 
bill. On the contrary he might properly 
have waited until the next day, as a reason- 
able time to ascertain tlie intentions of the 
drawee, and such delay could not have been 
deemed laches on his part. But he elected 
to consider the bill as dishonored on the 
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30th of September, and protested it accord- 
ingly for non-acceptance. And the question 
now is, whether, as to all the other parties 
to the bill, he is not bound by that act; and 
I am very clear that he is. When a bill is 
once dishonored, the holder is bound to give 
notice, by the next practicable mail, to the 
parties, whom he means to charge for the 
default. Lenox v. Ilobei-ts, 2 Wheat. [15 U. S.] 
377. By the legal construction of the con- 
tract they have a right to such notice, and 
the omission to give it, with due and season- 
able diligence, discharges them from every 
legal liability upon the bill. No such notice 
was given in this case, and therefore the 
drawee was absolved from all liability. But 
it is said that on the 1st of October, and be- 
fore the mail for Boston was closed on that 
day, the drawee accepted the bill, and there- 
by notice became unnecessary. Assuming 
that tlie evidence in this case clearly shows 
an acceptance, still in my judgment it does 
not change the previous legal predicameut 
of the parties. When once a bill is dishon- 
ored, the right of the other parties to notice 
immediately and absolutely attaches, and 
no subsequent acts between the holder and 
drawee can vary that right Whatever is 
afterwards done by the holder is at his own 
peril, and cannot change the responsibility 
of others. A holder cannot elect to treat a 
bill as dishonored, and afterwards as duly 
honored. The consequences of such a doc- 
trine would be the most mischievous to the 
commercial world; and I have no difficulty 
in holding it not to be law. 

But supposing this point were doubtful, 
there is another, which is decisive against 
the plaintiff. The acceptance, if any, was 
certainly not made before the 1st day of Oc- 
tober; and upon that supposition the bill 
being payable five days after sight,, was 
payable on the ninth and not on the eighth 
day of October; payment was therefore de- 
manded a day before the bill became due. 
To avoid this conclusion, it is argued, that 
the acceptance may be considered as relat- 
ing back to the 30th of September, when zne 
bill was first presented. But neither of 
these grounds can be maintained. The doc- 
trine of relation cannot apply to cases of 
this nature. ■ The acceptance or non-accept- 
ance of a bill is a single act, taking effect 
from the time when done, and having no 
retroactive operation. How can it be pos- 
sible to say, that this bill was accepted on 
the 30th of September, when the party has 
expressly protested it for non-acceptance on 
that day? There is as little foundation for 
the other suggestion. A bill, payable in go 
many days after sight, means after so many 
days legal sight. Now, it is not merely the 
fact of having seen the bill, or known of its 
existence, that constitutes a presentment to 
the drawee in legal contemplation. It must 
be presented to him for acceptance, and the 
time of the bill begins to run, not from the 
mere presentment, but from thy present- 



ment and acceptance. If the acceptance be- 
general, it is in legal construction an agree- 
ment to pay in so many days after the ac- 
ceptance, for that is the sight, which the 
drawee admits and refers to. A different doc- 
trine is supposed by Jlr. Justice Baj'-ley (Bay- 
lej. Bills, 67. But see Id. 53) to be asserted 
by Beawes (1 Beawes, Bills Exch., Ed. Svo. 
1795, p. 455, § 252); and if it be so (which 
is not admitted), I should not incline to up- 
hold his authoritj' against that of Marius 
(Marius, Bills, 19), who holds the doctrine 
I have asserted, and which I think stands 
sustained upon principle, as well as authori- 
ty- 
Plaintiff non-suited. 

NOTE. Upon examination it will be found 
that Beawes does not assert the position con- 
tended for. His language is, "If bills are made 
payable at some days after sight, their accept- 
ance is dated on the day tliey are presented, 
and from thence the days of their runninc arc 
counted.'* Beawes, Bills Exch. (Ed. 1795) p. 
455, § 252. This language is not free from all 
ambiguity; but its true meaning seems to be, 
that the acceptance is the time, from which the 
running of the days of a bill, payable at so 
many days after sight, is to be computed, whioli 
is in effect the same as the doctrine of Marius. 
The doctrine of Marius is recojjnised in Chit. 
Bills, pp. 195, 277; Cora. Dig. "IMerchant," F. 7. 
Campbell v. French, 6 Term R. 200. 212: Poth. 
de Chance, pt. 1, e. 1, § 2, art. 13; Code de 
Comm. lib. 1, tit. 8, art. 131. See, also. Bay- 
ley, Bills, 53. 
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MITCHELL V. GREAT WORKS MILLING 
& MANUF'G CO. 

[2 Story, 648.] i 

Circuit Court, D. Maine. Oct. Term, 1843. 

Creditor's Bill — Account — Coxcurrext Jihis- 
niOTiox — Bankruptct — Entire Settlement 
AND Distribution — Constitutional Law — Au- 
thority TO Enact Bankrupt Law. 

1. Certain persons associated themselves to- 
gether, under the name of the "Wilson Mill 
Privilege," and appointed A. and B, as their 
agents and attorneys, who took charge of their 
property, and erected luildings, and made im- 
provements, and advanced money; afterwards, 
they obtained a charter and incorporation as 
"The Great Works Milling and ilauufacturing 
Company," and voted to settle all the accounts 
of the agents, and ratified their proceedings, 
and continued A. as their agent; hut no settle- 
ment of the agents' accounts was ever made; 
and the present bill being brought by their as- 
signee, it was held, that it was a proper case for 
the interposition of a court of equity. 

2, In matters of account courts of equity pos- 
sess a concurrent jurisdiction with courts of 
law, in most, if not in all cases, and where the 
case is one wherein a court of law could not 
afford an adequate redress, it is proper for the 
interposition of a com.*t of equity. 

[Cited in Duryee v. Elkins. Case No. 4.197; 

■ Re Strauss, Id. 13,532; Perry v. Corning, 
Id. 11,003; Gaines v. City of New Orleans, 
17 Fed. 19; Pacific R. R. v. Atlantic & P. R. 

1 [Reported by William W. Story, Esq.] 
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Go., 20 Fed. 279; Herrick v. Tbroop, 2-4 Fed. 
535.] 
[Cited in Tillar t. Cook, 77 Va. 480.] 

3. Under the bankrupt act of 1841. c. 9 [5 
Stat. 440], the circuit and district courts have 
full jurisdiction in equity, in respect to all cases 
arising in bankruptcy, to do all which is neces- 
sarv and proper to accomplish the entire settle- 
ment and distribution of the bankrupt's estate, 
whether the proceedings be formal or summary. 

[Cited in Ke Wallace, Case No. ^>0^. Ap- 
proved in Pritchard v. Chandler, Id. 11,43b; 
tJoodall V. Tottle, Id. 5J)33. Doubted m 
Smith V. Crawford. Id. 13,030, and Bachman 
V. Packard, Id. 709, as to the jurisdiction of 
the circuit court] 

4. Congress have a complete constitutional 
authoritj' to enact a bankrupt act, giving to the 
district and circuit courts full jurisdiction in law 
and equity. 

5. Congress has no right to require, that the 
state courts shall entertain suits for the ob3eets 
and purposes to be carried into effect by the 
bankrupt net. 

[Cited in Goodall v. Tuttle, Case No. 5,533; 
Sherman v. Bingham, Id. 12,7G2.] 

[6. Cited in Sutherland v. Lake Superior Ship 
Canal, Kailroad & Iron Co., Case No. 13.643. ami 
cited in brief in Norton v. Barkex-, Id. 10,349, 
to the point 1h&t a lien holder is an adverse 
claimant.] 

[7. Cited in Payson v. Dietz, Case No. 10,861, 
to the point that state courts are not deprived of 
jurisdiction in ordinary common-law and equi- 
ty suits, simply because brought by the assignee 
in bankruptcy.] 

fS. Cited in Walker v. Towner, Case No. 17,- 
089, to the point tha^- the two-years limitation 
in the bankrupt act applies to suits by assignees 
to collect the debts and assets of the estate, as 
well as to suits relating to specific property.] 

[9. Cited in Ward v. Jenkins, 10 Mete. (Jlass.) 
590, and cited in brief in Pike v. Crehore, 40 Me. 
509, to the point that the bankrupt law vests all 
tlie property in the assignee, and confers upon 
him as full power to sue as the bankrupt has; 
and that this property right includes all debts 
due the bankrupt] 

Bill in equity. The bill was brought by 
Nathaniel Mitchell, of Portland, assignee in 
bankruptcy of Seth Paine, .Tr., and .Tohn L. 
Jleserve, both of said Portland, formerly 
partners under the name and firm Qf Paine & 
aieserve, against the Great Works Milling and 
Manufacturing Company. It sets forth, that 
Enoch Paine, .Tosiah S. Little, Seth Paine, 
Junior, and John L. Meserve, all of Portland, 
and state of Maine, and Joseph B. Hervey, of 
Newburyport, Massachusetts, having, before 
the time hereinafter mentioned, formed them- 
selves into a voluntary association, and being 
then and there the owners of certain real es- 
tate in the county of Penobscot, known as the 
"Wilson :Mill Privileges," did, on the twenty- 
second day of June, lS3o, by an agreement in 
writing between themselves, duly signed and 
sealed, appoint Seth Paine, Junior, and John 
L. Meserve aforesaid, to be their agents and 
attoi-neys, to act on the matters aforesaid, on 
behalf of all of said parties, a copy of which 
said agreement is annexed, and made part of 
the bill. That on the twenty-seventh of 
.July, 1835, Joseph W. Hale, Francis B. Todd, 
and Nathaniel F. Deering, all of Portland, be- 
came the purchasers of ojie undivided twelfth 

17FED.CAS. — 32 
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part each of the aforesaid property, and. that 
Edmund L. D. Breton, at Bangor, on the sev- 
enth of August, 1835, also became the pur- 
chaser of one undivided twelfth part of the 
said property, and that the said Hale, Todd, 
Deering, and Breton, by a writing to that ef- 
fect, under their hands on the back of said, 
agreement, consented and agreed to be bound 
by the said agreement in the same manner as 
if they had been originally parties thereunto; 
and the said Paine and Meserve having been 
duly appointed, as above set forth, the agents 
and attorneys for the Wilson Mill Privilege 
Association, took upon themselves that trust, 
and continued in that capacity until the dis- 
solution of said association, and tliat they 
went on to the propertj', and caused extensive 
improvements to be made, and buildings to 
be erected thereon, in pursuance of the in- 
stnictions, and in carrying out the intentions 
of the members of said association; during 
the progress of which improvements, the said 
Paine and MeseiTe were at great personal 
expense, and laid out and advanced large 
sums of money, for the benefit of said asso- 
ciation; in consectuence whereof the said as- 
sociation became greatly indebted to the said 
Paine and Meserve. And that the said asso- 
ciation ratified and confirmed the said actings 
and doings of said Paine and Meserve. That 
they petitioned the legislature of the state of 
Maine for an act of incoi-poration, which was 
gi-anted in 1831, incorporating Enoch Paine, 
Nathaniel F.'Deering, E. M. Wildredge, John' L. 
Meserve, Joseph W.Hale, Joseph B. Hei-vey, 
.Tosiah S. Little, Francis B.Todd, and their as- 
sociates, being the associates aforesaid, own- 
ers of said Wilson Mill Privileges, by the 
name of the Great Works Milling and Manu- 
facturing Company, and that the said Paine . 
and others, the associates aforesaid, accepted 
the charter 'of incorporation, and transfen-ea 
and conveyed all their interest in the prop- 
erty of the association to the Great Works 
^Milling and Manufacturing Company, which 
last mentioned company accepted the ti'ans- 
fer, and in consideration thei'eof, tney under- 
took and promised to pay, meet, or adjust, all 
the debts and liabilities of said voluntaiT as- 
sociation; and that afterwards, at an ad- 
journed meeting of the stockholders of the 
Great Works Milling and ifanufacturing 
Company, held on the twenty-third day of 
Slay then next, it was voted, that the di- 
rectors be authorized to settle all the accounts 
of the agents and attorney of the proprietors, 
and that the doings and contracts of the at- 
torney of the proprietors be hereby ratified 
and confirmed, the said proprietors being said 
associates, and the proprietors of the Wilson 
Mill Privileges, and designated in said vote as 
proprietors, in conti'adistinction to the stock- 
holders, as such, in the said corporation; that, 
at a directors' meeting of the directors of the 
said corporation, held the twenty-fourth day 
of May, 1S36, it was "voted, that Mr. Seth 
Paine, Jr., be requested to proceed to the es- 
tablishment of the company, and, in behalf 
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of the directors, to assume the agency and 
direction of the business of the company, and 
report his doings to the directors." And that, 
in pursuance of this vote and authority, the 
said Paine continued to act in the capacity of 
agent for said company, and, in the dischax-ge 
of the duties of said office, laid out, and ad- 
vanced, and expended large sums of money 
for the benefit of the said corporation; in 
consequence whereof the said corporation be- 
came greatly indebted to the said Paine. 
That in the month of September, 1837, there 
was an attempt made to settle the account 
between Seth Paine, Jr. and the Great Works 
Milling and ilanufacturing Company, and, at 
the same time, Paine and Meserve presented 
their account against the Great Works Mill- 
ing and Manufacturing Company, which ac- 
count was not disputed; but a certain amount 
due from the said Paine and Meserve was al- 
lowed towards payment of it. And that, aft- 
erwards, another attempt was made at set- 
tlement; but the parties did not make any 
adjustment at that time, nor have the said 
Paine and ileserve, nor the said Paine, been 
able to obtain a settlement to this time; al- 
though the said Paine and Meserve have 
been ready, and frequently solicited an ad- 
justment; but that the coi-poration have de- 
layed and refused, from time to time, to make 
any such settlement, and still refuses so to. 
do. And, although the said Seth Paine, Jr. 
was constituted the agent of the said eoi-pora- 
tion, yet the said Paine being, in fact, in com- 
pany with the said Mesei-ve, and acting, as 
well for said Mesei*ve as for himself, the said 
Paine, in all his acts, making advances, and 
superintending, and directing the business of 
said company, agreeably to said vote of May 
24th, 1S36, acted as a member of and for the 
joint interest of s^aid firm. And that all sums 
of money, due, on account of such agency, 
and such disbursements and expenditures of 
said Paine, are in fact, in equity, and good 
conscience, due to said Paine and Meserve. 
And that there is, in fact, due to said Paine 
and Meserve, on a fair and equitable adjust- 
ment of accounts, from said corporation, a 
large sum of money, to wit, 2,310 dollai-s, 
with interest thereon. All which actings and 
doings of the said Great Works Milling and 
Manufacturing Company, in their own behalf 
and on behalf of the Wilson Mill Privileges 
Association, are contrai-y to equity and good 
conscience, and tend to the manifest wrong 
and injury of the plaintiffs in the premises. 
In considei-ation whereof, and forasmuch as 
the plaintiff is remediless in the premises in 
and by the strict rules of the common law, 
and cannot have adequate relief save in a 
court of equity, where matters of this and the 
like nature are properly cognizable and re- 
lievable, the plaintiff prays for a writ of sub- 
poena in due form of law, directed to the 
Great Works Milling and Manufacturing 
Company and to the proper officers of said 
coi-poi-ation, or in such other manner as this 
honorable court shall direct, thereby com- 



manding the said corporation, by its proper 
officers, or in such manner as this court shall 
direct, to appear before your honors at a cer- ' 
tain day, then and there to answer the prem- 
ises, and to stand and abide such order and 
decree therein as shall be agreeable to equity, 
and good conscience. 

To this bill a demurrer was filed, and the 
cause was argued upon the demurrer by W. 
Pitt Fessenden, for the company. 

Wm. P. Preble, for plaintiff. 

STORY, Circuit Justice. Two objections 
have been taken, on the part of the defend- 
ants: (1) That the matter of the bill, al- 
though for an account, is completely remedia- 
ble at law, and, therefore, not the fit sub- 
ject matter of a bill in equity. (2) That the 
circuit court has not jurisdiction in this case 
in bankruptcy under the bankrupt act of 
1841 (chapter 9). In the judgment of this 
court, neither objection is maintainable; and 
I will shortly proceed to state the reasons of 
this determination. As to the first objection, 
it is certainly tnie, that, in mattera of ac- 
count, courts of equity possess a concurrent 
jurisdiction, in most if not in all cases, with 
courts of law. In the present case, taking 
the statements of the bill to be true, which 
we must upon the demurrer, it seems to us 
not only clear, that it is a case fit for the in- 
terposition of a court of equity, but that it is 
emphatically so, as one where a court of law 
could not render any justice in the matter; 
or, if any, it must be a vei-y crippled and 
imperfect redress. It is, indeed, impossible 
to read the bill and not to feel, that some of 
the claims there set up, considering the com- 
plications and changes of interests of the par- 
ties, cannot be adequately examined or prop- 
erly disposed of except in a court of equitj'. 
But the more material consideration is that, 
which respects the jurisdiction of this court 
to maintain the bill under the bankrupt act 
of 1841 (chapter 9), as it is a case, which 
would not otherwise fall within its genei-al 
jurisdiction. At the threshold of the argu- 
ment, we are met with the suggestion, that 
when the act was before congress, the oppo- 
site doctrine was then maintained in the 
house of representatives, and it was confi- 
dently stated, that no such jurisdiction was 
conferred by the act, as is now insisted on. 
What passes in congress upon the discussion 
of a bill can hardly become a matter of strict 
judicial inquii-y; and if it were, it could 
scarcely be affirmed, that the opinions of a 
few members, expressed either way, are to 
be considered as the judgment of the whole 
house, or even of a majority. But, in truth, 
little reliance can or ought to be placed upon 
such sources of intei-pretation of a statute. 
The questions can be, and rarely are, there 
debated upon strictly legal grounds, with a 
full mastery of the subject and of the just 
rules of interpretation. The arguments are 
generally of a mixed character, addressed 
by way of objection, or of support, rather 
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with a view to carry or defeat a bill, than 
with the strictness of a judicial decision. 
But if the house entertained one consti-uction 
of the language of the bill, non constat, that 
the same opinion was entertained either by 
the senate or by the president; and their opin- 
ions are certainly, in a matter of the sanction 
of laws, entitled to as gi-eat weight as the 
other branch. But in truth, courts of justice 
are not at liberty to look at considerations of 
this sort. We are bound to interpret the act 
as we find it, and to make such an interpre- 
tation as its language and its apparent ob- 
jects require. We must take it to be true, 
that the legislature intend precisely what they 
say, and to the extent which the provisions I 
of the act require, for the purpose of seeur- | 
ing their just operation and effect Any other 
course would deliver over the court to inter- 
minable doubts and difficulties; and we 
should be compelled to guess what was the 
law, from the loose commentaries of different 
debates, instead of the precise enactments of 
the statute. Nor have there been wanting 
illustrious instances of great minds, which, 
after they had, as legislators, or commen- 
tators, reposed upon a short and hasty opin- 
ion, have deliberately withdrawn from their 
first impressions, when they came upon the 
judgment seat to re-examine the statute or 
law in its full bearings. 

Passing from these considemtions, which 
have been drawn from us by the suggestions 
at the bar. let us look at the actual provi- 
sions of the bankrupt act of 1S41 (chapter 9). 
And here, in order to ascertain the jurisdic- 
tion of the circuit coui-t, we must first ex- 
amine what is the jurisdiction given to the 
disti'ict court The 6th section of the act de- 
clares: "That the district court in every dis- 
trict shall have jurisdiction in all matters 
and proceedings in bankruptcy, arising un- 
der this act, and any other act which may 
hereafter be passed on the subject of bank- 
ruptcy; the said jurisdiction to be exercised 
summarily, in the nature of summary pro- 
ceedings in equity." And then, not by way 
of resti'iction, but of explanation, if npt of 
enlargement of the objects of this jurisdic- 
tion, it proceeds to declare: "And the juris- 
diction hereby conferred on the district court 
shall extend to all cases and controversies 
in bankruptcy, arising between the bankrupt 
and any creditor or creditors, who shall claim 
any debt or demand under the bankruptcy; 
to all such creditor and creditors, and the 
assignee of the estate, whether in office or 
removed; to all cases and controversies be- 
tween such assignee and the bankrupt; and 
to all acts, matters, and things to be done un- 
der and in virtue of the banki-uptcy, until 
the final distribution and settlement of the 
estate of the bankrupt, and the close of the 
proceedings in bankruptcy." Now, it seems 
to us, impossible to doubt that the object of 
these clauses, which are sufficiently broad 
and comprehensive for the purpose of giving 
the district court complete jurisdiction to ac- 
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complish, of itself, all the purposes of the 
act/ and to enable it, independently of any 
other jurisdiction, to begin, continue, and 
end, all such proceedings as might be neces- 
sai-y and proper, in an equitable view, to ac- 
complish the entire settlement and final dis- 
tribution of the bankrupt's estate. To us it 
seems perfectly clear, that congress possess 
a complete constitutional authority to enact 
such a law for such an object; for the judicial 
power, by the constitution, Kctends "to all 
cases in law and equity, arising under this 
constitution and the laws and treaties made, 
or which shall be made under their author- 
ity;" and further, congress are authorised by 
the constitution, "to pass uniform laws on 
the subject of bankruptcies throughout the 
United States." The judicial power has, in 
this respect, under the constitution, always 
been construed to be co-extensive with the 
legislative powers, upon the plain ground, 
that the constitution meant to provide ample 
means to accomplish its own ends by its own 
courts. Now, looking to the many objects and 
purposes of the bankrupt act of 1841 (chap- 
ter 9), it would seem strange, that congress 
should not have provided all the necessary 
and proper means to accomplish all its pur- 
poses. It is clear, that congress has no right 
to require, that the state courts^ shall enter- 
tain suits for such objects and pui-poses. 
The states, in providing their own judicial 
tribunals, have a right to limit control, and 
restrict their judicial functions, and jurisdic- 
tion, according to their own mere pleasure. 
They may refuse to allow suits to be brought 
there "arising under the laws of the United 
States" for many just reasons; first that con- 
gress are bound to provide such tribunals 
for themselves; secondly, that state comiis 
are not subject to the legislation of congress 
as to their jurisdiction; thirdly, that it may 
most materially interfere with the conven- 
ience of their own courts, and the rights 
of their own citizens, and be attended with 
great expense to the state, as well as great 
delays in the administration of justice, to al- 
low their courts to be crowded with suits, 
arising under the laws of the United States; 
and fourthly, as in the present case, that it 
would involve the state courts in almost end- 
less examinations and discussions of the prin- 
ciples and bearings of the bankrupt law, con- 
fessedly a system novel in our jurisprudence, 
intricate in its details, and involving ques- 
tions exceedingly complicated and difficult in 
its practical operation. Suppose, upon con- 
siderations of this sort, any state legislature 
should prohibit its own courts from taking 
cognizance of any causes arising under the 
bankrupt act, no one could doubt, that it was 
a perfectly constitutional exercise of author- 
ity, and not justly to be complained of, as a 
want of comity or of justice. A due regard 
of a state to its own rights, and its duties to 
its own citizens, might require such a course, 
in order to prevent oppressive delays, and 
obstructions in the actual administration of 
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liome justice; and, at all events, miglit justi- 
fy it in preferring such claims to those,, be- 
longing appropriately to the national juins- 
dietion. Besides all these considerations, 
there is one. which cannot but be deemed of 
pai-amount importance in the administration 
of a system of bankraptey. It is uniform- 
ity, promptitude, regularity, and efficiency in 
carrying into effect all its provisions. The 
courts, which are to administer such a sys- 
tem, must possess not only jurisdiction at 
law, but in equity; not only a right to pro- 
ceed in a formal way, but to act summarily; 
not only to hold regular terms, but to be 
always open; not only to be bound to act, 
but to be governed by uniform rules -ind 
principles of intei"pretation and action, at 
least, as far, as from the diversity of human 
judgments, such uniformity of rules, princi- 
ples, and proceedings, can be looked for in 
practice. But what can be expected from a 
hundred of state courts, organized upon no 
uniform system, governed by no uniform 
jurisprudence, and in their jurisdiction and 
modes of proceeding, admitting of almost end- 
less diversities of practice and action? So 
far from any system of bankruptcy being 
capable of any uniformity of action through- 
out the United States, imder such circum- 
stances, it would be in no two states, per- 
haps in no two trib\mals of tlie same state, 
the same. And if every decision in a state 
tribunal was to be subject to the appellate 
jurisdiction of the supreme court of the Unit- 
ed States, instead of the proceedings in bank- 
ruptcy being completed, as the act of l&tl 
(chapter 9, § 10) manifestly contemplates, 
within two years from their commencement, 
a half century might elapse before such a 
consummation. 

Now, it is precisely because considerations 
of this sort could not be supposed to escape 
the notice of congress, but must have pei-vad- 
ed the whole pm-poses of legislation on the 
subject of bankruptcy, that we should be ut- 
terly sm'prised, if adequate provisions were 
n:ot made in the act of 1841 (chapter 9) to 
cari-y the entire system into effect, through 
the instrumentality of the courts of the United 
States, over which congress possess a com- 
plete authority, subject to no foreign control, 
or government, or obstruction. It was not nec- 
essaiy to say, tliat the couits of the United 
States should possess exclusive jurisdiction. 
It was only necessary to say, that they should 
possess full jurisdiction, and to leave to the 
state courts the exercise of any concurrent 
jurisdiction, which they could or might right- 
fully maintain. In this way, it would natm'ai- 
ly follow, that after a little experience in the 
workings of the system, with the aid of some 
amendments by congress, the courts of the 
United States would soon attain punctuality, 
uniformity, and promptitude, in administer- 
ing the system, so as to accomplish in the 
fullest manner all the ends of private, as well 
as of public justice. 

Xow, as it seems to us, this very object was 



designed to be attained, and can be attained, 
by the provisions of the 6th section of act of 
1841 (chapter 9), alreadj' cited, if we give to 
the words their natural, and appropriate 
meaning, and infuse into them no subtleties, 
or doubts, or refinements, grounded upon the 
siipposed intentions of congress, or upon tech- 
nical doctrines, or upon particular local policy. 
If ever there can be a case for the application 
of a liberal interpretation of an act from Its 
apparent objects, as well as from the argu- 
ment ab inconvenienti, it seems to us, that 
this is the very case which will most forcibly 
illustrate its propriety and cogency. Let us 
look for a moment at some of the provisions 
of the act to see, what the courts, sitting in 
bankruptcy, are required to do. We have al- 
ready seen, by the 10th section of the act of 
1841, that it is required, "That all the pro- 
ceedings in bankraptey in each case shall, if 
practicable, be finally adjusted, settled and 
brought to a close by the court within two 
years after the decree declaring the bank- 
ruptcy." How is this to be done, unless the 
court possesses jurisdiction, co-extensive with 
all the subject matters in banki-uptcy, to en- 
force and adjust all claims? How can this 
be enforced, if the entire jurisdiction to col- 
lect debts, and to settle controvei'sies in bank- 
ruptcy, belongs exclusively to the state 
courts? What control can the couits of the 
United States, sitting in bankruptcy, exercise 
over the state courts to regulate, or to speed 
their proceedings? Besides, the same section 
of the act declares: "That, in order to insure 
a speedy settlement and close of the proceed- 
ings in each case of banki-uptcy, it shall be 
the dutj' of the com-t to order and direct a col- 
lection of the assets, and a reduction of the 
same to money, and a distribution thereof, at 
as early periods as practicable, consistently 
with a due regard to the interests of the ci'ed- 
itoi-s." Now, here the end is i-equired of the 
<;ourt; and can it reasonably be doubted, that 
the means are also given to the court to ac- 
complish it? Constiiie the clause in the Gth 
section of the act of 1841, where it extends 
the jurisdiction of the district courts "to all 
acts, mattei"s, and things to be done under, 
and in virtue of the bankraptey, imtil the 
final distribution, and the settlement of the 
estate of the bankrupt, and the close of the 
proceedings in bankruptcy," to include the 
jurisdiction to entertain suits to adjust all 
adverse claims, and to collect all outstanding 
debts (as its terms are sufficiently compre- 
hensive to include), and we have exactly 
such a jurisdiction, commensui-ate to the end. 
Construe it otherwise, and the coiu-t sitting 
in bankraptey is left crippled and maimed; 
and we require it to move onward, when it 
it chained to the earth. 

These are some of the grounds, which satis- 
fy oiu* minds, that congress did not intend to 
leave the bankioipt system, for its practical 
operation, or success, or efficiency, to the 
good pleasure, or discretion of the states, or 
to their voluntary and gratuitous efforts to 
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enforce or sustain it. Congress meant to pro- 
vide a system capable of entire self -execution 
by the national tribunals, witliout the assist- 
ance or co-operation of tlie states, if tbe par- 
ties interested should choose to rely upon the 
national arm. The jurisdiction given to the 
disti-ict courts is, as "we constme it, ample for 
all such purposes; and we see no reason, why 
the general language, in which it is given, 
should be restricted, so as to defeat a single 
purpose of the act 

Such then being in our judgment the juris- 
diction given by the act of ISll (chapter 9) to 
the district courts, we are next led to the con- 
sidei-ation of the jurisdiction of the circuit 
court; and if, as we think, the district court 
would have complete jmisdiction of the pres- 
ent case, we thinlc that there can be no doubt 
that this court also possesses it under the 
8th section of the bankrupt act of 1841 (chap- 
ter 9). That section declares: "That the cir- 
cuit court within and for the disti-ict, where 
the decree of bankruptcy is passed, shall have 
concurrent jurisdiction with the district court 
of the same disti-ict of all suits at law and in 
equity, which may and shall be brought by 
any assignee of the bankrupt against any per- 
son or persons claiming an adverse interest, 
or by such persons agaiqst such assignee, 
touching any property or rights of property 
of said bankrupt, transferable to or vested in 
such assignee." Now, there cannot be a 
doubt, that a debt claimed by, and due to the 
bankmpt from any person is "a right of prop- 
erty" in the banlcrupt. Every chose in action 
is a right of property, assignable in equity, if 
not at law (see Gray v. Bennett, 3 Mete. 
[Mass.] 522, 531); and it is clearly assignable 
•under the bankrupt act; for that act declares 
(section 3) that upon the decree in bankrupt- 
cy, "All the property and rights of propertj', 
of every name and nature, real, personal, or 
mixed, of every bankrapt, &c., shall be deem- 
ed vested by force of the same decree in the 
assignee," &c.; and the assignee, is by the 
same section vested with full power and au- 
thority to sue for the same, as fully, to all 
intents and purposes, as the bankrupt himself 
might at the time of his banki-uptcy. The 
debtor in every such case is necessarily in the 
sense of the act an adverse party; if he were 
not, he would pay the debt or claim; and 
his veiT resistance of it, upon suit brought, 
shows him to be, in form as well as in fact, 
an adverse party. So tliat, upon the plain 
terms and import of the section, the jurisdic- 
tion of the circuit court would become unques- 
tionable in the present case. And, indeed, as 
it is a concurrent jurisdiction with the dis- 
ti-ict court (designed doubtless to aid that 
court in cases of grave doubt and difficulty), 
it also shows, that this very class of cases 
was deemed to be within the jurisdiction of 
the district court, by and in virtue of the 6th 
section of the act already referred to. Each 
section reflects a strong light upon the other, 
and establishes the intention of congress to 
be, that its own courts should possess a plen- 
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ai-y jurisdiction over all cases and controver- 
sies, connected with and growing out of any 
bankruptcy. See same pohit. Ex parte City 
Bank of New Orleans, 3 How. [44 U. S. 292]. 

Upon the whole, our opinion is, that the de- 
murrer should be overruled. 
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MITCHELL V. KELSEY et al. 
[N. Y. Times. July IS, 1862.] . 
District Court, S. D. New York. 1862. 
Practice— Referesce—Bvii>ence— Recoupment. 

[1. An amended order, entered by consent, aft- 
er defendant's default, referring the cause ^to 
a commissioner to aseertam the amount, ir 
any," due libelant, operates only to remove the 
defendants' default so as to permit him to con- 
test libelant's claim; and the parties cannot by 
consent give the commissioner 3urisdiction or 
matters set up in the answer, unless ^ey ex- 
tend to payment or satisfaction of libelant s 
claim.] 

[2. Where libelant's claim is referred to a com- 
missioner, his report is not objectionable m omit- 
ting a detail of allowances on which it is found- 
ed, unless defendant has demanded a speeifica- 
•tion of such allowance.] 

[This was a libel by Andrew 0. Mitchell 
against Charles Kelsey and othei-s, owners of 
the bark Philena.] 

BETTS, District Judge. This cause is 
brought into court as one of civil and mari- 
time jurisdiction, in which a warrant of at- 
tachment was pi-ayed against the defendants 
with a claim of foreign attachment Such 
process was issued m October term, 1853, 
and was retm-ned in the same tei-m by the 
mai-shal, "personally served on Charles Kel- 
sey, one of the defendants, others not found." 
No steps are shown to have been taken to 
bring the other respondents, who were joint 
owners of the vessel, into court The libel is 
filed in the name of an assignor of the for- 
mer master of tlie vessel, and demands $6,- 
632.82, with interest from Sept 10, 1853, 
for wages earned, advances and payments 
made by the master, on a voyage from this 
port to California, on the liability of the ves- 
sel and owners. The answer takes direct is- 
sue upon the allegations of the libel, charg- 
ing the liability of the defendants, and also 
charges misconduct of the master on the voy- 
age, his wrongful deviation therefrom, and 
other acts to the loss and prejudice of the 
defendants hi his management of their busi- 
ness, and demands large damages. The aver- 
ments of the answer are not stated more par- 
ticularly, because they are not legally brought 
in review by the present form of the pro- 
ceedings. The case proceeded dilatorily in 
court to April term, 1855, when the proctors 
for the libelant moved the default of the de- 
fendants on the calendar notice for non-ap- 
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pearance tbereon, and for the usual inter- 
locutory order wMch was granted, that the 
cause be referred to a commissioner of the 
eom-t, to ascertain and compute the amount 
due to the libelant, and to report thereon to 
the court, &c. In August tei-m, 1856, by writ- 
ten consent between the parties, tiie above 
order of reference was amended to read as 
follows: "Tliis cause being called in its or- 
der on the calendar, ordered that it be refOT- 
red to a commissioner, to ascertain and re- 
port the amount, if any, due the libelants." 
Both orders were obtained and entered in 
court when the late Judge Ingersoll presided 
therein, and if anything was intended to be 
granted or reserved between 'the parties out 
of the language of the orders themselves, It 
cannot now be made available further than 
implied waivers of mere irregularities in 
practice. Such had already occurred. 

It appears on the commissioner's minutes 
of the hearing before him that it had com- 
menced and been proceeded upon in October, 
18o5, and thenceforward continued under the 
amended reference as if that order had 
opened the whole controversy in favor of the 
defendants as well as the libelants. So, also, 
the course of procedm-e of both parties indi- 
cates that the commissioner was to investi- 
gate and report finally on the claims of every 
desci'iption raised by the answer against the- 
master, (or libelant,) yet that fact nowhere 
appears in the order of reference, or the report 
of the commissioner in his minutes of the 
hearing before him, which is returned to the 
court as composing the evidence on the hear- 
ing. The reference was protracted before the 
commission until February, ISGO, on the 27th 
of which day it was signed by the commis- 
sioner, but not filed by the libelant until the 
loth of May, 1861. To render the proceedings 
more confused and incongruous, the defend- 
. ant filed his exceptions to the commissioner's 
report, Nov. 10, 1860, nearly nine months 
after it was signed, and six months before 
it was filed in court, at which time the proc- 
tor for the libelant obtained an order that the 
case be placed upon the calendar for argu- 
ment upon the exceptions at the same term. 
The argument was not, in fact, called on un- 
til April teim, 1861. The whole course of 
procedure, from the initiation of the suit to 
tbe final hearing evinces a singular disregard 
of regular practice in such mode of action, 
and marked remissness and indifference of 
all parties concerned in the controvei'sy, to 
the progi'ess of the cause or the manner in 
which it was conducted or supported on 
either side. This is probably attributable to 
repeated change of proctors and advocates 
on the one side or the other, as the ease was 
in the hands of skillful and experienced coun- 
sel. The cause, when put upon hearing in 
April term last, was orally discussed in court 
between the counsel for three days; who 
then proposed to give the eom-t a clearer un- 
derstanding of the subject by submitting all 
the depositions in writing, vouchers and^other 



documents, together with written briefs and 
arguments. Those vsrritten points, briefs and 
arguments, covered more than one hundred 
pages of foolscap manuscript, but failed to 
elucidate the matters brought into question, 
so as to render the clear right and justness 
of the case, on the part of either litigant, sat- 
isfactorily plain or convincing to the com-t, 
and they leave the cause to be determined 
rather upon technical rules than the manifest 
legal or equitable title on the evidence ren- 
dered. 

1. The writ was instituted in the name of 
a third pai-ty, who shows no priority of inter- 
est in the original contract between the de- 
fendants and his assignor; and being a near 
relative of the assignor, and coming into the 
controversy long after the cause of action 
accrued, it is at least equivocal upon the 
proofs whether he is not in the suit a specu- 
lator or volunteer, without having parted 
with valuable cdnsideration for the assign- 
ment. 2. Capt Swain, in whom all the inter- 
est in fact and in the origin of the claim 
in suit was vested, and against whom all the 
liabilities set up in the defence rested, was 
the main witness on the reference, and upon 
whose evidence the report of the commis- 
sioner must have, been essentially founded. 
He was examined as a witness orally before 
the commissioner in October, 1855, and in 
December afterwards, de bene esse, before 
the commissioner, and it nowhere appeai-s 
that objection was then or afterwards taken 
to his competency to testify in the case. 3. 
The exceptions point out no particular error 
in fact or law committed by the commis- 
sioner. 4. The argument assumes through- 
out that the reference imposed authority upon 
the commissioner to hear and determine in 
place of the court, the enture merits on the 
issues in the pleadings. Such exercise of 
power by the commissioner would be mani- 
festly irregular, unless expressly given him 
by the court No other matter was before 
the commissioner under the default and order 
of reference, than the money demand stated 
in the libel. It appears to me that the com-se 
pursued on this hearing substantially over- 
looks the case which the court can only re- 
gard. The order of reference embraced noth- 
ing more than an inquiry Into the state of 
the captain's account for wages due and 
money paid or supplies furnished by him for 
the ownei's. The default of the defendant 
in court legally excluded him from denying 
that such indebtedness existed, and the in- 
quiry was legitimately directed to the ascer- 
tainment of the quantum of that debt alone. 
The report of the commissioner meets that In- 
quiry by stating the balance due the master. 
There the authority of the commissioner ends 
under the order. 

Whatever interest goes with the principal 
as a legal incident is not matter of fact for 
the commissioner to find and report. That 
report is not exceptionable In omitting a de- 
tail of allowances upon which it is founded. 
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The defeBdant should have demanded such 
specification if it was his right and important 
to him, and ui omitting so to do, the court 
must acquiesce in that side of the report. 
Indeed, his exception -would be fatal if di- 
rectly falsifying the report unless it pointed 
to particulars which had been objected to on 
the hearing and were, notwithstanding the 
objection, allowed by the commissioner. The 
question would then legitimately * arise and 
could be decided by the court, whether an 
error had been committed by the commis- 
sioner. The commissioner under this refer- 
ence, had no authority to inquire into and 
pass upon any charges or allegations set up 
in the answer against the master in recoup- 
ment or otherwise, whether in relation to 
money or property or the acts or omissions 
of the master on the voyage, unless such do- 
ings or things so alleged were chargeable 
against the master and acquired by him in 
payment or satisfaction of the debt due him. 
If within the authority of the com*t so to re- 
fer the whole subject of the litigation to the 
commissioner, it was not done by these or- 
ders. The issues made by the pleadings were 
not per se proper subjects of reference. They 
should have been passed upon by the court, 
and the legal rights of the parties be fixed 
by direct decree. The default of the defend- 
ant withdrew in law the defence pleaded by 
him, and left the libelant entitled to a refer- 
ence for the purpose only to obtain an ad- 
justment of' his account. The amendment 
in August term, 1856, to the original order, 
no way enlarged the former one. It would 
operate only to remove the defendants' de- 
fault and permit him to contest the truth of 
the libelant's account before the commission- 
er. This has not been done either by im- 
peaching any particulars allowed in the ac- 
count, 01^ afterwards calling* upon the com- 
missioner to give in a specification of these 
items and theu; offering to disprove them be- 
fore the court upon exceptions or on re-refer- 
ence. There is an error on the face of the re- 
port which the defendant is entitled to have 
rectified. The libel avers no liquidated debt 
or amount stated, and the report itself dem- 
onstrates that tlie amount charged was not 
a ti-ue balance due, and rejected nearly two- 
thirds of the face of it. The commissioner 
reports $1,683.50 interest on the balance of 
account allowed the libelant. This is er- 
roneous. The account was unliquidated be- 
tween the parties, and would remain so and 
not entitied to carry interest until judgment 
of the court upon the report of the referee 
was rendered. 

Judgment must accordingly be rendered 
against the exceptions and in favor of the 
^ libelant on the report for $2,691.08, with 
costs. 

[NOTE. The case came again before the 
court at a subsequent date, when the libelants 
moved to confirm the commissioner's report, and 
to modify the order of the court, which disal- 
lowed a certain sum for interest on the amount 
due. The motion was denied. Case No. 9,664.] 
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Case No. 9,664. 

MITCHELL V. KBLSEY. 

[N. Y. Daily Times. August 2, 1862.] 
District Court, S. D. New Yorli. 

Pkactice in Admiralty— Stale Claim— Ijitebest. 
[In a suit upon stale claims not resting upon 
express contract, a court of admiralty in render- 
ing a decree for libelant may refuse interest.] 

[This was a libel by Andrew O. Mitchell 
against Charles Kelsey and others, owners 
of the barli Philena. The ease was referred 
to the commissioner. Exceptions were taken 
to the commissioner's report. These excep- 
tions were overruled. Case No. 9,663. It is 
now heard upon libelant's motion to confirm 
the report as a whole.] 

Beebe, Dean & Donohue, for the motion. 

Benedict, Burr & Benedict, for defendant. 

BETTS, District Judge. This was an ac- 
tion brought by the master of a vessel to re- 
cover for his services on the vessel as mas- 
ter, miscellaneous supplies furnished by him 
for necessities, and an indefinite claim of 
commissions thereon. The suit was not com- 
menced until a lapse of some years, and it 
did not appear that any of the charges, ex- 
cept for the wages, rested on any particular 
contract. The interlocutory decree was 
made directing a reference to a commissioner 
to ascertain the amount due. Upon the com- 
ing in of the report, the defendant excepted 
to various items, and among them to $1,683 
allowed as interest. Ifpon the hearing of 
the exceptions the court disallowed this lat- 
ter sum, and the libelants now moved for a 
modification of the order, and that they be 
allowed to recover the whole amount re- 
ported. 

Held, that under the circumstances of this 
case the court would not allow the interest, 
and the motion to confirm the report as to 
that item must be denied. 
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Case "No. 9,665. 

MITCHELL V. LIPPINCOTT et al. 

[2 Woods, 467; 1 Cent Law J. 265.] i 

Circuit Court, S. D. Alabama. April Term, 
1874.2 

HusBAXD AND Wife— Alabama Act— Separate 
Estate — Power to Mortgage for Hus- 
band's Debt — State Adjgdicatioxs. 

1. Under the "married woman's law" of Ala- 
bama, as now construed, a married woman can 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission. 1 
Cent Law J. 265, contains only a partial report] 

2 [Affirmed in 94 U. S. 767.] 
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in no ease mortgage her separate estate, how- 
ever acquired or held, for her husband's debts. 

2. A married Tvoraan executed a mortgage on 
her separate estate to seeiu-e her husband's debt 
at a time when, according to the decisions of 
the supreme court of the state, such a mortgage 
was vahd. By subsequent decisions of the same 
court, such a mortgage was declared invalid. 
Mela, m a proceeding to enforce the mortgage, 
that the federal court was bound by the later 
adjudications of the state supreme court 

[Cited in Kimball v. Mobile, Case No. 7,774.] 

In equity. This cause [against Lippineott 
& Co.] was heard for final deci-ee upon the 
pleadings and an agreed statement of facts. 

A. R. Manning and Percy Walker, for com- 
plainant. 

T. N. McCartney and Jl. E. McCartney, far 
defendants. 

"WOODS, Circuit Judge. On the 19th of 
March, 1866, there was conyeyed to the com- 
plainant, \\-ho was a feme covert, by a deed 
of that date, certain real estate in the city of 
Mobile. The deed in the granting clause 
purported to convey the premises to the said 
Nannie C. Jlitchell, her heirs and assigns 
forever. The habendum et tenendum clause 
was as follows: "To have and to hold the 
above granted and bargained premises unto 
the said Nannie C. Mitchell, her beirs and 
assigns, to the sole and proper use, benefit 
and behoof of the said Nannie C. Mitchell, 
her heirs and assigns forever." On the 17th 
of February, 1869, the complainant jointly 
with her husband, executed a mortgage on 
this property to the defendants. The mort- 
gage was not to secure any debt of the com- 
plainant, but was to secure one fpr which 
her husband expected to become liable. The 
mortgage contained a power of sale, and the 
debt secured thereby not having been paid 
in full, the defendants advertised the premis- 
es for sale. This bill was filed for a per- 
petual Injunction to restrain the defendants 
from selling the property under the mort- 
gage. The claim of the bill is that the premi- 
ses were the separate property of the com- 
plainant as a married woman, and that un- 
der the laws and jurisprudence of this state, 
she could not incumber her separate estate 
for her husband's debts, and that her mort- 
gage for that purpose is absolutely void. 

The "married woman's law," as it is called, 
was passed in 1850, and is found in the Re- 
vised Code (section 2371 et seq.). Section 
2371 declares that "all property of the wife 
held by her previous to the man-iage, or 
which she may become entitled to after the 
maiTiage, in any manner, is the separate 
estate of the wife, and is not subject to the 
payment of the debts of the husband." The 
complainant claims that under this provision 
of the law, as now construed by the supreme 
court of the state, the mortgage upon her 
property was absolutely void for want of 
power in her to incumber it for the debt of 
her husband. 
The defendants claim that under the de- 



[17 Fed. Cas. page 504] 



eision of the supreme court of the state, con- 
struing the "married woman's law," the 
estate a feme covert might acquire, as at 
common law, was not interfered with by this 
act So that after the passage of this act, 
a married woman in this state might hold 
two kinds of separate estate, each governed 
by different laws. One was called her sep- 
arate estate under contract or deed, and the 
other her separate estate under statute, or 
statutoiy separate estate; that the distinc- 
tion was, that if she held by a deed which 
used words of such significance as to ex- 
clude the marital rights of the husband, tlie 
deed itself gave her a separate estate, and 
the rules of the common law governing such 
an estate applied; but if the conveyance un- 
der which she held used no such words, or 
the estate came to her by descent, then she 
held it as separate estate under the Code, 
and the rules of law governing such an 
estate were laid down by the Code; that 
when the estate was a separate estate by 
deed or contract the wife might, as at com- 
mon law, incumber it for her husband's 
debts, by mortgage properly executed. The 
defendants claim that this construction of 
the law was maintained by the supreme 
court of the state until after the execution of 
the mortgage to them by complainant; that 
under the law as so construed, her estate 
was a separate estate by deed, and she 
might well incumber it for her husband's 
debts. They cite Cowles v. Morgan, 34 Ala. 
535; Paulk v. "Wolfe. Id. 541; Gunter v. Wil- 
liams, 40 Ala, 361; Nun y. Givhan, 45 Ala. 
375. It is however conceded by the defend- 
ants, that since the date of this mortgage the 
supreme court of the state has adopted a dif- 
ferent construction of section 2371 of the 
Revised Code, and that they now hold that 
there is no distinction between the Jwo sorts 
of separate estates; that both, are governed 
by the Code, and that in no case can a mar- 
ried woman moxtgage her separate estate, 
however acquired or held, for her husband's 
debts. But the defendants insist that this 
court is not bound to follow these later ad- 
judications, but should adhere to the law as 
consti-ued by the court at the time the con- 
tract was made. In my judgment, this claim 
of the defendants is not well founded. 

The mortgage to the defendants, as above 
stated, bears date the 19th of February, 1869. 
In January, 1869, the supreme court of the 
state decided the ease of Bibb v. Pope, re- 
ported in 43 Ala. 190. In that case it ap- 
peared that on August 10, 1860, there was 
conveyed to Mrs. Evelyn Pope, who was 
then intermaiTied with Augustus Pope, the 
premises in controversy "to have and to bold 
the same to her, her heirs and assigns, to her 
use and behoof forever." On the 6th of 
April, 1866, Pope, the husband, borrowed 
$10,000 of the plaintiff Bibb, for which he 
gave his bill of exchange, and he and his 
wife executed to Bibb a mortgage, witli 
power of sale on the premises, to secure the 
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payment of tlie same. Pope failed to pay 
the bill at maturity and Bibb advertised tbe 
property for sale. Thereupon Mrs. Pope, by 
her next friend, filed her bill for a perpetual 
injunction to restrain the sale, claiming that 
the mortgage was void. I have been thus 
particular in the statement of this case that 
it may appear how nearly it resembles in its 
facts the case at bar. 

In deciding the case, the court said: "The 
only question discussed at the bar was wheth- 
er Mrs. Pope was bound by said mortgage, 
and whether her statutory separate estate 
was liable to be sold under it to pay her 
husband's debts. This question has not here- 
tofore been settled by any decision of this 
court." The court then decides that if the 
sale of the separate estate of the wife to pay 
the husband's debts was permitted, the whole 
purpose of the law. so far as it protects the 
wife's separate estate, would be defeated, 
and that the wife had no power to mortgage 
her separate estate for her husband's debts. 
Conceding that the decision of the supreme 
court of the state had been as claimed by 
defendants up to the case of Bibb v. Pope, 
it is clear that the rule was broken over by 
tins case and a different one adopted. And 
this decision was made before the date of 
the mortgage. The ruling in this case has 
since been adhered to by the court. Oowles 
T. :JIarks. 47 Ala. 620; Ellett v. Wade, Id. 
464; Denechaud v. Bevvy, 48 Ala. 591. But 
suppose, as claimed by the defendants, tlie 
rulings had been, as stated by them, until 
after the delivery of the mortgage and the 
construction of the law had then been chang- 
ed, which construction ought this court to 
follow? The defendants say that we are 
bound to enforce the law according to the 
construction given it at the date of the mort- 
gage. In support of this position, they cite 
the case of Gelpcke v. Dubuque, 1 Wall. [68 
U. S.] 206, in which the supreme court of the 
United States says: "The sound and true 
rule is, that if the contract when made was 
valid, by the laws of the state, as then ex- 
pounded by all departments of the govern- 
ment and administered in its courts of Justice, 
its validity and obligation cannot be im- 
paired by any subsequent action of the legis- 
lature or decision of its courts altering the 
construction of the law." Also Havemeyer 
V. Iowa City, 3 Wall. [70 U. S.] 303; Olcott v. 
Supervisors, 16 Wall. [83 U. S.] 678; Ohio 
Life Ins. Co. v. Debolt, 16 How. [57 U. S.] 
432. 

It is to be observed that the case of 16 
How. was the case of a contract made by the 
state, and the court held that the rules pf 
interpretation which required the federal to 
follow the state courts in the construction of 
the laws of the state "were confined to ordi- 
nai-y acts of legislation, and did not extend 
to the contracts of the state, although they 
should be made in the form of law." The 
cases in 3 Wall. [70 U. S.l and 16 Wall. [83 
IT. S.] concerned the inteipretation of laws 
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upon which the validity of bonds issued by 
municipal and political corporations depend- 
ed. On the other hand, in the case of Suy- 
dam V. Williamson. 24 How. [65 U. S.] 427, 
the supreme court of the United States held 
that when any principle of law establishing 
a rule of real property has been settled in 
the state courts, the same rule will be ap- 
plied by the supreme court that would be 
applied by the state tribunals. In this case 
the supreme court, following a change in the 
decisions of the supreme couit of New York, 
reVei-sed its own decision in Williamson v. 
Berry, 8 How. [49 U. S.] 495, "although prop- 
erty had been bought and sold upon the 
faith of the opinion there delivered and the 
judgment pronounced by this court." So in 
the earlier case of Jackson v. Chew, 12 
Wheat. [25 U. S.] 162, the court said: "The 
inquiry is very much narrowed by applying 
the rule which has uniformly governed this 
court, that when any principle of law estab- 
lishing a rule of real property has been set- 
tled in the state courts, the same rule will 
be applied by this court as by the state tri- 
bunals." So also in Beauregard v. New 
Orleans, IS How. [59 U. S.] 497, the court 
says: "The constitution of this court re- 
quires it to follow the laws of the several 
states whenever they properly apply, and the 
habit of the court has been to defer to the 
decisions of their judicial tribunals upon 
questions arising out of the common law of 
the state, especially when applied to the title 
to lands. Upon cases like the present, the 
relation of courts of the United States 
to a state is the same as that of her own 
tribunals. They administer the laws of the 
state, and to fulfill that duty, they must find 
them as they exist in the habits of the people 
and in the exposition of their constituted au- 
thorities. Without this, the peculiar organi- 
zation of the judicial tribunals of the states 
and the Union would be productive of the 
greatest mischiefs and confusion." In Lea- 
gue V. Egery, 24 How. [65 U. S.] 264, the 
supreme courli of the United States reversed 
its own decision, made in Arguello v. U. S., 
18 How. [59 _U. S.] 539, to the effect that the 
colonization regulations of Mexico of 1824 
and 1828 did not prohibit the settlement of 
the littoral or coast leagues by natives under 
the authority of the governor of California 
and without the consent of the central gov- 
ernment of Mexico. This was done without 
re-examining that opinion or making any at- 
tempt to account for or reconcile the differ- 
ences, because the supreme court had found 
that a contrary opinion had prevailed in the 
courts of Texas, and had become a rule of 
property there. That the decisions of the 
state courts touching the title to lands are 
to be treated as binding authorities in the 
courts of the United States is held in the 
following cases: Polk v. Wendal, 9 Oranch 
[13 U. S.] 87; Bundle v. Delaware Canal Co., 
14 How. [55 U. S.] 93; Thatcher v. Powell, 
G Wheat. [19 U. S.] 119; Elmendorf y. Taylor, 
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10 Wheat. [23 U. S.] 152; Ross y. Barland, 
1 Pet [26 U. S.] 655; McKeen v. Delaney, 
Craneh [9 U. S.] 22, The, settled construc- 
tion of a state statute is considered as a 
part of the statute. MassingiU t. Downs, 
7 How. [48 U. S.] 767; Nesmith y. Sheldon, 
Id. S12; Yan Renssalear y. Kearney, 11 Hoty. 
[52 U. S.] 297; Webster y. Cooper, 14 How. 
[55 U. S.] 504; Green y. James [Case No. 
5,766]; Woolsey v. Dodge [Id. 18,032]; Thomp- 
son Y. Phillips [Id. 13,974]. In consti'ulng 
the statutes of a state, infinite mischief would 
ensue should the federal courts obsei-Ye' a 
different rule from that which has been long 
established in a state. ilcKeen v. Delaney, 
supra. In cases depending upon the stat- 
utes of a state, and more especially those 
respecting the titles to land, the federal courts 
obsei-Ye the construction of the state, when 
that construction is settled or can be ascer- 
tained. Polk V. Wendal, supra. The su- 
preme court uniformly acts under a desire to 
conform its decisions to the state courts upon 
local laws forming rules of property. Mutual 
Assur. Soe. y. Watts, 1 Wheat, [14 U. S.] 
279. The supreme court holds in the high- 
est respect decisions of state courts upon 
local laws forming rules of property. Shipp 
Y. Miller, 2 Wheat. [15 U. S.] 316. When 
the construction of the statute of the state 
relates to real property, and has been settled 
by any judicial decision of the state where 
the land lies, the supreme court, upon the 
principles uniformly adopted by it, will recog- 
nize the decision as a part of the local law. 
Gardner y. Collins, 2 Pet. [27 U. S.] 58. In 
construing local statutes respecting real 
property, the courts of the Union are gOYern- 
ed by the decisions of state tribunals. 
Thatcher y. Powell, 6 Wheat, [19 U. S.] 119. 
The construction giYen to a statute of a state 
by the highest judicial tribunal of such state 
is regarded as a part of the statute, and is 
as binding upon the courts of the United 
States as the text. Leffingwell y. Warren, 
2 Black [67 U. S.] 603, and eases there cited. 
If the highest judicial tribunal of a state 
adopt new views as to the proper construction 
of such a statute, and reverse its former 
decisions, the federal courts will follow the 
latest settled adjudication, U. S. v. Morri- 
son, 4 Pet [29 U. S.] 124; Green y. Neil's 
Lessee, 6 Pet [31 U. S.] 291; Leffingwell y. 
Warren, supra. 

The question whether a mortgage of real 
estate is valid or not is certainly a question 
touching real property. The case at bar, 
therefore, falls within the decisions cited. 
The mle, established by the earlier decisions 
of the supreme court, is recognized in the 
case of Olcott v. Supervisors, 16 Wall. [83 
U. S.] 678, cited by the defendants, in which 
Mr. Justice Strong, delivering the opinion 
of the court says: "It is undoubtedly true, 
in general, that this court does follow the 
decisions of the highest courts of the states 
respecting local questions peculiar to them- 
selves, or respecting the construction of their 
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own constitution and laws. But it must be 
kept in mind that it is only decisions upon 
local questions, those which are peculiar to 
the several states, or adjudications upon the 
meaning of the constitution or statutes of a 
state which the federal courts adopt as rules 
for their judgments." Do not the adjudica- 
tions of the supreme court of Alabama, con- 
struing the statute of the state regulating the 
rights of married women and the validity 
of mortgages executed by them upon their 
real estate, fall within the class of cases 
mentioned by Judge ^ti-ong, where the feder- 
al courts are bound to follow the state de- 
cisions? If the rule is ever to be applied 
to any case, it seems to me the construction 
of the "married woman's law" is a proper 
case for its application. The conclusion must 
therefore be that the mortgage of the complain- 
ant was void and the defendants ought to be 
restrained from proceeding under it to sub- 
ject the mortgaged premises to sale. Decree 
accordingly, 

[The respondents appealed to the supreme 
court, where the decree of the circuit court was 
aflS.rmed; Mr. Justice Strong dissenting. 94 U. 
S. 767.] 
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MITCHELL V. MeKIBBIN. 

[29 Leg. Int. 412; 8 N. B. R. 548; 21 Pittsb. 

Leg. J. 77.] 1 

District Court E. D. Pennsylvania. Nov., 1872. 
Bankruptcy— iSQuiTY op Redemption — Defeasi- 
ble Convey A xcE — Rights op Cbbditors 
— Suit by Assignee. 
1. The defendant, owning the lease, good-will, 
fixtures, furniture, and other contents, &c., of a 
profitable hotel, sold the same to his two sons, 
for a price equal to three-fifths only of the value, 
on a long credit payable in deferred instalments, 
bearing interest; and it was, at the same time, 
agreed between them that on default in pay- 
ment the premises should, at the defendant's 
request, be reconveyed. Under this agreement 
ms right of resumption was a mere security for 
the price, the transaction being the same, in 
efiiect as if he had, on transferring the property 
and possession, received a mortgage from the 
sons for the price. 

^ 2. The form of words used was, in this respect, 
immaterial. An express provision that, in the 
event of default the property should revest ab- 
solutely, without any equity of redemption, 
would not have been valid so as to debar the 
right of redemption, or foreclose it in advance. 

3. If an exception from this rule were admissi- 
ble, as between seller and buyer, in peculiar ca- 
ses, the exception could not be admitted where 
the debt is of less amount than the value of the 
security, and the right of resumption is unilat- 
eral at the creditor's option, and is indefinitely 
protracted. 

4. If this were otherwise the right of absolute 
resumption would not be exercisable on the 
debtors insolvency, in derogation of the right 
of his other creditors to the benefit of the sur- 
plus in value, or equity or redemption. 

5. After the purchase by the sons, the business 
of the hotel was continued by them in partner- 
ship, with great profit: but through causes 
wholly extrinsic, they became, long after the last 

1 [Reprinted from 29 Leg. Int 412, by permis- 
sion. 8 N. B. R. 548, and 21 Pittsb. Leg. J. 7T, 
contain only partial reports.] 
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instalment of the price fell due, insolvent This 
was three years and four months after their 
purchase. They had not paid to the defendant, 
any part of the price; and were, on other ac- 
counts, hoth as partners, and each separately, 
indehted to him. On learning the state of their 
affairs, he demanded a return of the property; 
whereupon they, in professed execution of their 
former agreement, and in extinction of their 
debt for the price with its interest, made a re- 
transfer to him. This retransfer was, in form, 
absolute. It was, in efifect likewise, absolute, as 
between the parties to it, 

6. Therefore, as against the sons themselves, 
it determined their equity of redemption, which 
had, until then, continued. 

7. As against their creditors proceeding adver- 
sarily, the retransfer was wholly invalid, even 
as to the unpaid price, unless the actual and ap- 
parent possession was resumed, and retained 
by the defendant. 

8. His resumption of the hotel was published 
in two daily newspapers of local general circula- 
tion; his name was substituted for the names of 
the sons on the register of guests, and at the 
heads of the bills rendered; new books of ac- 
count, &c., were opened in his name; and the 
actual receipts and disbursements were by him. 
This, although one of the sons remained there, 
as a superintendent of the business, in the serv- 
ice of the defendant, was not an insufficient re- 
sumption and retention of possession by the de- 
fendant, if as full actual and apparent control 
as the nature of the subject reasonably admitted 
of, was fairly exercised by him. 14 P. F. Smith 
[64 Pa. St.] 352, 

9. Although there was suchaehangeof the pos- 
session sufficient as against creditors proceeding 
adversarily, yet the retransfer, having been made 
by the sons when insolvent, was invalid, as 
against such creditors, to such extent as the 
consideration may have, in part, been not valua- 
ble, but voluntary. ' 

10. The property, when retransferred, was of 
considerably greater value than the debt for the 
price of the original sale, with interest. The 
consideration of the retransfer was not valua- 
ble, but voluntary, -as to such excess in value. 

11. In the absence of actual, as distinguished 
from constructive or legal fraud, the fact that a 
material part of the consideration was thus vol- 
untary, did not preclude the defendant, so far as 
it was valuable, from asserting title under the re- 
transfer, as against creditors proceeding adver- 
sarily. 

12. He was entitled therefore, to retain t^e 
property, even as against such creditors, until 
he should receive payment in full of the debt 
for the price and interest, though as between 
the debtors and himself, it had been extinguished 
by his acceptance of the retransfer. 

13. But, as the debtors were, at the time of the 
retransfer, insolvent, the property, subject to the 
defendant's right of repayment, was recoverable 
at the suit of such creditors, in equity; and 
so soon as he should be reoaid in full, immediate 
possession was recoverable by such creditors 
under proper proceedings at law or in equity. 

14. The defendant retained the property for 
some time, receiving from it profits of large 
amount, after which he sold out for a price ex- 
ceeding considerably the amount of the original 
price with interest The price at which he thus 
finally disposed of the property was a single en- 
tire consideration, unapportioned between the 
good will and the corporeal moveable effects. 
These effects and the good will were of about 
equal value. The amount of clear profits re- 
ceived by him since the retransfer, together with 
the value of the good will when the final dis- 
position was made,- exceeded the amount of the 
price of the original sale with interest. Two 
days before the defendant thus sold out, but 
more than six months after the retransfer, the 



sm-vivor of the sons commenced, in this court, 
proceedings under which he was voluntarily ad- 
judged a bankrupt; after which, the plaintiff, 
in the due course of these proceedings, became 
the assignee in bankruptcy; and subsequently 
sued the defendant in trover to recover the 
value of the corporeal effects. If the retransfer 
had otherwise been valid against creditors, and 
had been made invalid by the bankrupt law 
alone, the commencement of the proceedings 
in bankruptcy was here too late to enable the 
plaintiff, as assignee in bankruptcy, to set aside 
the defendant's title. 

15. But the assignee in bankruptcy, represent- 
ing the general body of the creditors, may sue 
adversarily on their behalf — ^where the bankrupt 
himself could not— to annul, or set aside, any act 
which, under the general law of debtor and 
creditor, is, in whole or in part, void or voidable 
as against creditors. 

16, Whatever has been either actually or con- 
structively fraudulent is thus void or voidable. 

17. As to "all the property conveyed by the 
bankrupt in fraud of his creditors," the title of 
the plaintiff, as assignee, under the 14th section 
of the bankrupt act of the 2d of March, 18G7 [14 
Stat 522], "related back" to the time of the 
commencement of the proceedings in bankruptcy. 
Therefore, if he could otherwise maintain the 
action, the defendant, who had not then dis- 
posed of the effects in question, could not apply 
the proceeds of the subsequent disposal of them 
in payment of any other demand which he may 
have had against the sons. 

18, In the present action of trover the plain- 
tiff could not recover more, in damages, than the 
value of the corporeal effects; nor could he re- 
cover to the amount of their value, unless, they 
had been wrongfully converted by the defendant 
to his own use after the commencement of the 
proceedings in bankruptcy. 

19. The only such conversion was the sale by 
which he finaJly disposed of the good will and 
the corporeal effects, together, for a single price. 
This would not hove been such a conversion, if 
his relations had not then been adversary. The 
good will and corporeal effects could not have 
been sold separately without a sacrifice of each; 
and, as the debt rightfully secured to him was 
in part unpaid, the disposal of the whole to- 
gether, by a single act. in order to effectuate 
the security, would not have been wrongful. 
In that case, the plamtiff's only recourse would 
have been for the surplus of the proceeds, for 
which he could not have sued in trover. 

20, But if the defendant's possession of the 
whole was with assertion of exclusive right in 
himself, it was an adverse possession; and, if 
he sold with an existing intent and purpose to ap- 
propriate the whole, avails to his own exclusive 
benefit, the sale, as made, was, it seems, a con- 
version such that the action of trover might be 
maintainable. 

This was an action of trover, at the suit of 
James T. Mitchell, assignee in banloruptcy of 
Jeremiah McKibbin, smrviving partner of the 
late firm of Jeremiah & William 0. MdQb- 
bin, against their father Chambers McKibben, 
to recover the value of certain furniture and 
other effects in the Merchants' Hotel, in the 
city of Philadelphia. 

Diehl & Archer, for plaintiff. 
Sellers & Biddle, for defendant. 

CADWALADBR, District Judge (chargiiig 
jury). The articles of agreement of 11th 
Jxme, 1868, state that on February 1st, 1865, 
Chambers McKibbin was the owner of the 
lease and good will of the Merchants' Hotel, 
and of its f urnitm'e and fixtures of all kinds, 
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its bed and table linen, carriages and horses, 
and generally of its arrangements and ap- 
purtenances of every nature, for the ti-ausac- 
tion of the business of hotel keeping. At 
that time, February 1st, 1865, he was desirous 
of relinquishing the business in favor of his 
two sons, Jeremiah and William 0. McKibbin. 
He deposes that the hotel was of the dear 
yearly value of fron* $15,000 to $20,000, and 
was worth §50,000 to a stranger, but that he 
was willing to dispose of it to them for $30,- 
000, and to receive payment out of the future 
profits, because they were his sons, and had 
been concerned with him in the business and 
in building up its good will and character, 
and also because he hoped that certain debts 
which they owed him might, if they prosper- 
ed, be repaid. The sale was made accordingly 
for $30,000, payable in six instalments, of 
$5,000 each, one in twenty days, and the other 
five, which were to bear interest, in six, 
twelve, eighteen, twenty-four, and thirty 
months, respectively. For each of the six in- 
stalments tliey gave to him their promissory 
notes. Except these notes there was no writ- 
ing executed. But the subsequent articles 
state that it was agreed at the time of the 
sale that, in the event of default in payment 
of the notes, the premises should, at liis re- 
quest, be reconveyed. He testifies to an ex- 
press understanding, that if anything hap- 
Ijened that they could not pay, they v,-ere to 
return the propertj' to him; and ilr. Joseph 
McKibbin testifies, that in the Qvent of their 
failm-e to pay their father, for his protection 
the agreement was, that the property should 
be retransferred. Jeremiah McKibbin also 
deposes, that there was an understanding of 
the same effect as that mentioned in the arti- 
cles. We may therefore understand what 
occurred as having been expressed in the lan- 
guage of the subsequent articles. 

Jeremiah and William 0. McKibbin can-ied 
on the business from February 1st, 1865, till 
11th or 16th of June, 1868. In this thne, say 
three years and four and a-half months, the 
cash receipts were ?665,802; and the whole 
expenditures, including rent, $537,691; the 
profits being $128,111,— more than $38,000 
yearly, and about $3,200 monthly; but Jere- 
miah McKibbin thinks that the business of 
the last year was not so good by about 20 per 
cent as that of the former period, so that 
for the last year we may assume that tliey 
were not less than $30,000. Of the profits, 
amounting to $128,111, Jeremiah McKibbin 
di-ew out $51,403, and William O. McKibbin 
$57,219; together, $108,622,— leaving between 
$19,000 and $20,000, nominally at least, in the 
concern, ($19,489.) They had, however, in- 
cun-ed other liabilities, not on the books, nor 
arising from the business of the hotel, to a 
considerable amount; they had not paid to 
their father a cent on account of the $30,000 
purchase money, for which he held then* notes; 
and they were each on separate account in- 
debted to him in a large sum. 

Here, I may observe, that their father's 



title to the property in dispute in this case 
cannot be in any wise benefited or improved 
by reason of any debt of either of them to 
him, except the notes for $30,000. The jury 
may dismiss from their minds every other 
debt to him. The fathei-, in June, 1SG8, re- 
ceived information of their embarrassments; 
and learned from themselves that the informa- 
tion was true. He then demanded the re- 
turn of the hotel property; and they agreed, 
as he says, to give it back. The articles of 
agreement of June, 1SG8, which I have al- 
ready mentioned more than once, were ac- 
cordingly prepared and executed, containing 
a brief recital of what had occurred in 1805, 
stating that the whole purchase-money re- 
mained due and unpaid, and, in consideration 
of the surrender of the promissory notes, and 
of the debts which they represented, and in 
pursuance of the agi-eement and understand- 
ing made at the time of the original purchase, 
pui-porting to sell and transfer to him the 
lease of the Merchants' Hotel premises, then 
held by them, together with the good will, 
fixtures and appurtenances of the business 
then transacted in the hotel, and all and sin- 
gular the furniture, bed and table linen, crock- 
ery ware, cutleiT, horses and can'iages, and 
generally all things for the transaction of the 
business of hotel keeping, to them belonging, 
and then to said premises and the business 
there transacted pertaining. This -s^'as, in 
form, an absolute transfer. What it was, in 
effect, as between the parties, and as against 
creditors, will be considered hereafter. 

Mr. McKibbin, the father, conducted the 
business of the hotel until the 24th of May, 
1869, between eleven and twelve months. 
What his receipts were, during this time, be- 
yond the expenses, we do not know precisely. 
The bookkeeper could not teU, for a reason 
which the jury will recollect. Mr. McKibbin 
himself says, that the hotel was woith from 
$15,000 to $20,000 dear value eveiy year. 
Jeremiah McKibbin testifies indistinctly. We 
know that the profits in the time of him and 
his brother had averaged $38,000. He says: 
"After the reti-ansfer the business feU off 
about twenty per cent. I don't know, the books 
are here. I think the last year we were there 
the profits fell off about twenty per cent." 
Perhaps he means there was a two-fold fall- 
ing off, first of twenty per cent, in their own 
last year, and again of twenty per cent, after 
the retransfer, say first to $30,000, and after- 
wards to $24,000. The lowest amount, on 
the father's own evidence, was not less tliau 
$15,000. On the 24th of May, 1869, he sold 
out the concern for $42,000. How much of 
this was the value of the fm*niture, and how 
much of the good will, is not precisely shown. 
The purchaser says, about half each, $21,000 
furniture, and $21,000 good will. The fur- 
niture had been constantly msm*ed, we are 
told, for $30,000; and therefore its value in 
the hotel was probably greater than $21,000. 
The purchaser seems to have made his esti- 
mate upon some notion of removing the fur- 



[17 Fed. Cas. page 509] 



Biture. BQs valuation, though it may seem 
low, is, howeTer, perUapa the safest estimate 
that we have in the evidence. But the whole 
subject of value is peculiarly one for the jury. 
William 0. McKibbin died on the 3d of Oct., 
ISGO; and on the 22d of May, 1869, two days 
before the elder Mr. McKibbin sold out, Jere- 
miah McKibbin, as sui-viving partner of J. 
and W. 0. McKibbin filed his petition as a 
voluntary bankrupt. The title of the plain- 
tiff, as assignee in bankruptcy, has relation 
to that day, that is to say, takes effect from 
the 22d of May, 1869. Representing the ad- 
versary rights of the general body of the a-ed- 
itors. he alleges that the sale by Mr. McKib- 
bin on the 24th of May, 1869, was a wrongful 
conversion or disposition of the fm-niture and 
effects mentioned in the dedaration to Mr. 
McKibbin's own use. 

On behalf of the defendant I am requested 
to charge you: 

1. That the transfer of June 11th, 1868, be- 
ing more than six months previous to the 
filing of the petition in .bankruptcy was not 
an act of bankruptcy. This proposition is af- 
firmed. 

2. That the transfer of June 11th, 1868, be- 
ing valid by the laws of Pennsylvania, even 
though it preferred a creditor, the plaintiff in 
this case cannot recover unless the bankrupt 
has a beneficial interest in the goods, notwith- 
standing said transfer. This proposition is 
affirmed absolutely on the question of pref- 
erence; and is otherwise affirmed throughout, 
except as it may be qualified, if the juiy, un- 
der instructions ha*eafter to be given, shall 
find that the transfer, though absolute as 
against the debtors, was, under the general 
law of debtor and creditor, invalid as against 
creditors proceeding adversarily. 

3. That if, at the time of said transfer, the 
defendant was a creditor of the bankrupt firm 
to an amount exceeding the value of the arti- 
cles transferred, said transfer was valid, and 
the verdict should be for the defendant.. This 
proposition is affirmed, if the value of the arti- 
cles did not materially exceed the amount of 
the notes for §30,000, with interest. 

4. That a transfer of the goods and chattels 
in 186S, vested the title and possession in the 
defendant legally, and the plaintiff cannot re- 
cover in a case founded on a tortious con- 
version. This proposition is affirmed, except 
so far as it may be qualified hereafter in the 
course of the charge to the jury. 

5. That inasmuch as the plaintiff has in cer- 
tain counts declared on a tortious conversion, 
and in other counts that there was a transfer 
in fi'aud of the bankrupt act, the verdict must 
be for the defendant On this point the court 
instructs the jury that their verdict cannot, 
upon the evidence, be for the plaintiff upon 
any count of the declaration except the third ;2 

2 This third count alleged property in the 

Elaintiflc and a conversion by the defendant to 
is own use. A date was erroneous, but bemg 
stated under a videlicet, the error was immate- 
rial. 
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and further than this, refuses to -give the in- 
struction requested. 

6. If the jury believe that the transfer of 
the property to Chambers McKibbin, was an 
honest transaction, made in pursuance of the 
original agreement to make such transfer in 
case of non-payment, and for a bona fide con- 
sidei-ation, the verdict must be for the de- 
fendant This proposition is affirmed except 
so far as it may be qualified through the dis- 
tinction between actual, and legal or con- 
structive fraud, which will be explained here- 
after.3 

If the assignee in bankmptcy, who is here 
plaintiff, had no better right than .T. and W. 
0. McKibbin, or no better right than .Tere- 
miah McKibbin, as the surviving partner, 
the nresent action could not be sustained. 
But an assignee in bankruptcy may, in two 
respects, be able to sustain advei-sary pro- 
ceedings where the bankrupt himself could 
not have done so if there had been no bank- 
ruptcy. In one of these respects, the as- 
signee can sue to annul, set aside, or avoid 
acts which the bankrupt law makes void or 
voidable. In the other respect, he can sue to 
avoid or annul, or set aside, any act which, 
under the general law of debtor and creditor, 
is void or voidable as against creditors. In 
the present case, there has not been any act 
which the bankrupt law makes void or voida- 
ble, unless it would be so under the general 
law of debtor and creditor. But under the 
general law, the assignee represents the gen- 
eral body of the creditors; and may sue ad- 
vei-sarily where the bankrupt himself could 
not. So far as may be necessary to annul oi 
set aside, any act, in whole or in part, actual- 
ly or constructively fraudulent as against the 
creditors, the assignee thus represents them. 
I say actually or constructively fraudulent, 
because there may be acts which would be 
perfectly justifiable on the part of a pei-son 
who is not insolvent, but are fraudulent, as 
against creditors, when they have been done 
by an insolvent or an embarrassed person. 

A great deal of the evidence on both sides 
bore upon the question, whether, upon the 
retransfer by the sons to the father, there 
had been a sufficient change of possession. 
As against creditors, a change of a debtor's 
ownership, without a change of the posses- 
sion, does not protect moveable property 
against his creditoi-s. But the law does noi, 
in this respect, exact what is impossible. If 
such change as the nature of the subject ad- 
mits of is fairly made, nothing more is? in 
general, required. In the present case, if the 
jury find, that, according to this i-ule, there 
was a sufficient change of possession In fact, 
the court cannot say that it was insufficient 
in law. On the contrary, the court cannot 
perceive that anything which ought to have 

3 These noints were stated and answered by 
the judge at the outset of the charge. The six 
propositions, and the answers, are transposed 
because they will be more intelligible here to a 
reader who was not present at the trial. 
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been done was omitted. There was a public 
advertisement in the newspapers. The title 
or heading in the register was changed, and 
the bill heads were changed. Nothing more 
could be done, unless a circular notice were 
sent to all persons who had previously dealt 
with the hotel or its proprietors. The busi- 
ness of a hotel does not seem to be such as to 
require such a notice, or even to admit of it. 
But the question is wholly for the jury. It 
is true that Jeremiah McKibbin remained in 
the hotel; and he may have been the ap- 
parent and actual superintendent of the busi- 
ness. But the supreme court of the state has 
decided, that this may consist with an as- 
sumption of actual and apparent control by 
the new proprietor; and it is for the jury to 
determine whether the actual and apparent 
possession and control were not in Chambers 
McKibbin. If the case depended upon this 
question, I should not expect a verdict for the 
plaintife. 

The remaining inquiiy is upon the effect of 
what was done between the father and the 
sons to deprive the creditors of the sons of 
the sui*pius value of the lease, good will, 
business and contents of the hotel above the 
amount of the six notes for together- $30,000, 
and the interest on them which made this 
debt about §36,000. If you find the question 
of possession in the father's favor, as I as- 
sume that you will, I see no difficulty in his 
right to receive full reimbursement of this 
amount out of the property. 

The other questions are, first, whether, up- 
on the merits, he was the absolute owner of 
the property, so as to have a right, as against 
creditors, to keep the surplus for his own use; 
and secondly, a technical question, whether, 
if the merits are with the plaintiff, he can re- 
cover in the present form of action. 

In considering the first point, it may be 
premised that the defendant, as between 
himself and his sons, had a right to this sur- 
plus, not under the sale or arrangement of 
lS(x5— though this, perhaps, may be immate- 
rial—but, under the retransfer of 1868, which 
was, in form, absolute. If the sons had not 
been insolvent, or embarrassed, when the re- 
transfer of 1868 was made, they could have 
done as they pleased with what was their 
own. But persons who are insolvent, or em- 
barrassed with debts which they cannot pay, 
cannot bargain with one creditor so as to de- 
feat any just right of other creditors. This 
proposition, as it will be applied hereafter, 
does not depend upon the bankrupt law, but 
iipon the general law of debtor and creditor. 
' We may now go back to the original sale of 
February 1, 1865, in order to determine what 
were the defendant's rights under it. The 
most favorable view of the case which he 
can reasonably ask you to take is, that he 
may stand, in all respects, on the same foot- 
ing as if he were not the father of the debt- 
oi-s, or in any relation of consanguinity to 
them. That he should stand, as against cred- 
itors of the sons, on any better footing, would 



shock every man's moral sense of propriety. 
But he should not stand on a woi-se footing 
than any other person who had made just 
such a contract with them on the 1st of Feb- 
ruary, 1865. He deposes, in effect, that the 
sale was made to them for three-fifths only 
of the then value of the property. He says 
that it was woith ?50,000 to a stranger; but 
for the reasons which he states, he let them 
have it for ?30,000. The subsequent articles, 
which all three of the parties executed, recite 
that in the event of default in payment of the 
notes, it was agreed that upon his request the 
premises should be reconveyed. This impor- 
tant contract was verbal. If written it 
might have been expressed as follows: Cham- 
bers McKibbin, proprietor of the lease, good 
will and fixtures, and furniture and effects of 
all kinds of the Merchants' Hotel, the same 
being of the value of $50,000, in consideration 
of his natural love and affection for his sons, 
Jeremiah and William C. McKibbin, and of 
thiity thousand dollars payable in six instal- 
ments, for which they have given him their 
promissoiy notes, each for $5,000, one of them 
payable in twenty days, and the other five 
payable with interest, in six, twelve, eighteen, 
twenty-four and thirty months, respectively, 
and for divers other good causes and consid- 
erations him thereunto moving, sells and 
transfers the same to them; and it is agreed, 
that in the event of a default in payment of 
the said notes, the said premises shall, at the 
request of the said Chambers McKibbin. be 
reconveyed. Now, such an agreement would 
be the most natural and proper and honest 
that, with the motives of the elder Jir. Mc- 
Kibbin, could have been executed. And if 
there had been a writing it would probably 
have been expressed as I have supposed it, 
except that the words of the value of $50,000, 
would probably not have been inserted. But 
though not inserted, the value would have 
been provable upon the question which we 
are about to consider; and. If material to the 
question, would have been of the same effect 
as if inserted. To simplify the question, I 
have therefore supposed it inserted, taking 
the defendant's own estimate of the then 
value. The legal or equitable effect would 
have been the same if the value inserted 
was $42,000, or any other amount in material 
excess of the considei-ation. 

This excess in value simplifies the question, 
what was the effect of the agreement that in 
ease of default, the premises were, upon the 
seller's request, to be reconveyed. The mean- 
ing and effect of such an agreement was that 
he was to retain them as a security for the 
§30,000, with interest, just as if they were 
mortgaged to him, and that if default should 
be made, he might, upon request, insist upon 
having possession of the premises restored to 
him, to hold them as a security till paid, or 
to be sold in order to effectuate the security. 
But he could not enforce the literal execution 
of the agreement to reconvey, in the sense of 
excluding the debtors from a right to redeem 
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the premises. He might, after a reasonable 
notice to the debtors, have sold for the pay- 
ment of the §30,000, with interest; and the 
debtors would tiien have received the sur- 
plus. Whether he could have sold without 
the decree of a court, is an unimportant in- 
quiry. So, it is not Important to inquire 
whether he could have obtained a judicial 
decree limiting the time within which they 
might redeem. It is not necessary to an- 
swer every question as what he might have 
done without the consent of the debtors. It 
suffices to state what he could not have 
done. He could not have arbitrarily talien 
the law into his own hands, and compelled 
an absolute reti-ansfer, according to the lit- 
■eral meaning of the words. He could no 
more have done so than the payment of the 
pound of flesh could be enforced literally by 
Shylock. This may be explained by consid- 
ering the nature of a mortgage, not that of 
a pledge distinctively so called, nor the very 
peculiar case of stoppage in transitu, which 
lias been supposed and argued by counsel. 
Whether there would have been any difEer- 
•ence in the case of a pledge, it is not neces- 
sary to inquire. I do not know that there 
would be. But let us consider the case of a 
mortgage properly so called. When I say 
■"properly so called," I do not refer particular- 
ly to any fonn of conveyance. I mean sim- 
ply a security for a debt, where the debtor, 
and not the creditor, has possession of the 
property which constitutes the security, till 
default, and where, upon default, the creditor 
may take possession. When such a security 
is written, the form of the writing is unim- 
■portant. Sometimes the form is wholly dif- 
ferent from the effect My house may be 
woxth §5,000. I may borrow §500 for a 
year on the security of the house, and mort- 
gage it to the creditor. The ordinary form 
■of the transaction is, that I give my bond in 
§1,000, conditioned to pay the §500 with inter- 
est; and I convey the house to the creditor 
to be held by him forever, provided that if I 
pay him the §500, with interest, within the 
year, the conveyance shall be null and void, 
and in that case I shall have back my house; 
■or the mortgage may expressly provide that it 
shall be reconveyed to me. Here I may con- 
tinue in possession of the house till I make 
■default, though the mortgage purports on its 
face to convey the house at once to the cred- 
itor. If I make default, he may demand pos- 
session; and I must give it up. But if he 
takes possession, though the mortgage says 
that it is absolutely his house, in consequence 
•of my default, yet it continues to be my 
bouse, though I have made the default; and 
he holds the possession of it only as a se- 
curity for his §500 with his interest. As soon 
iis he has received that amount from the 
rents or profits of the house, he must sur- 
render the possession to me. Ordinarily, a 
•creditor would not embarrass himself by tak- 
ing possession, but prefers instituting pro- 
•ceedings to compel a sale of the house. This 
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is ordinarily a sale by the sheriff under legal 
proceedings. But the mortgage may contain 
a power enabling the creditor to sell, and 
then legal proceedings may be dispensed 
with. But whether he sells, or the sheriff 
sells, he gets only his §300 with interest; 
and if the sale is for §5,000, or for any less 
sum, he gets no more, and I get the rest of 
the money, less costs, I get this money, as 
proceeds of the sale of my house, and not of 
his house, though, according to the words of 
the mortgage, it has been his house all the 
time. 

Now, it is unimportant what may have 
been the form of the writing, ^if it was in- 
tended as a security for money. And it is 
a settled rule that the debtor cannot, at the 
time of the mortgage, make a contract relin- 
quishing, or one which will bind laim to for- 
feit or lose, his right to have the property 
back, or to redeem* it, on payment of the 
debt with interest. If he could bind himself 
by such a contract, there would be no limit 
to extortion except that of the rapacity of the 
creditor; and the debtor and creditor be- 
tween them, could cut oflE all other creditors 
from any recourse to the surplus value of 
mortgaged property. 

Gentlemen, I said a little while ago that 
no contract can be made at the time of a 
mortgage by which the debtor can so give 
up his right to redeem that he will lose it. 
And here I will read a passage from Butler's 
Notes to Coke upon Littleton, because they 
'are the catechism of young lawyers and a 
safe text for old lawyers; and because the 
passage states a most familiar and elemen- 
tary proposition. Butl. Go. Litt 205a, note 1; 
"As to what constitutes a mortgage;— no par- 
ticular words or fonn of conveyance are nec- 
essary for this purpose. It may be laid 
down as a general rule, and subject to very 
few exceptions, that wherever a conveyance 
or assignment of an estate is originally in- 
tended as a security for money, whether this 
intention appear from the deed itself, or by 
any other instniment, it is always considered 
in equity as a mortgage, and redeemable, 
even though there is an express agreement 
of the parties that it shall not be redeemable, 
or that the right of redemption shall be con- 
fined to a pailicular time, or to a particular 
description of persons." In one of the cases 
which he cites (1 Yern. 8) the register's book 
contains a declaration of Lord Nottingham, 
that certain deeds, "being but a security, the 
same could not be extinguished by any cove- 
nant or agreement at the time of making the 
mortgage." This has never been disputed; 
and it is not now disputed here. But in or- 
der to find out what is disputed, it is some- 
times necessary to state what is indisputable. 
Thus far, there is no dispute. 

Where the transaction is a sale, and the 
purchase money is to be secured in whole or 
in part, upon the property sold, there may be 
two writings, one of them a transfer, and 
the other a mortgage,— or the instrument 
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making tlie transfer may reserve or declare 
the security. In the latter case, one writing 
answers the purpose of both, and has the 
same effect as in tlie ease of a writing made 
between these parties in the form which I 
have supposed. We may take the case of a 
wi-iting made on the 1st of February, 1865, 
in the words in which the articles of the 11th 
of June, 1868, recite the agreement of the 1st 
of February, 1865, to have been made. If 
the agreement was, that the defendant should 
be secured upon the premises for the pay- 
ment of his notes, with interest, the effect of 
this agreement was not such as to give him 
any different right than if the security had 
been in the form of a mortgage. 

But it has been very ingeniously argued, that 
there may be a sale of such a kind that the 
whole consideration or price may be secured 
by a provision which will so take effect, that, 
if default is made in payment, the parties 
are remitted to their former relations, the 
property revested in the seller, and the debt 
for the price extinct. I will not say that 
there cannot be such a case. There may be 
exceptions from the general rale; and I will 
not say that there may not be just such an 
exception as the argument suggests, though I 
have some difficulty in admitting it, except 
where the sale has been a conditional one of 
such a kind as to prevent, suspend or qualify 
the vesting of the propeiiy in the purchaser. 
But, supposing that the case may be possible, 
in the abstract, the present is not one of the 
kind. The right of resumption was here in 
the creditor alone, without any reciprocity. 
This brought the case within the general rea- 
son of a mortgage. If this difficulty could be 
overcome, there was another one of a more 
serious kind. This was, that the considera- 
tion was materially less than the full value 
of the property. In such a case it is of the 
essence of the transaction that it should be 
deemed a mortgage.^ If it be said that the 
sui-plus value was a conditional gift from the 
father to the sons, or from the creditor to 
those who became his debtors for the price, 
the objections are, first, that such is not the 
apparent effect of the contract, and, secondly, 
that such a contract, as it is said to have 
been carried into .effect, could not have taken 
effect so as to impair the rights of other 
creditors. A sale of a subject of commercial 
business cannot be so made as thus to give, 
as to two-fifths of the value, an indefinite 
prospective exemption from liability to cx'ed- 
itors. A stranger cannot do it; and of course 
a father cannot. He cannot give to his sons 
property to enable them to engage in com- 
mercial business, and exempt any part of the 
property, or any part of its value, from future 
liability to other creditors. So far as a a'ed- 
itor's own interest is concerned he may in- 

* The Pennsylvania authorities on the whole 
subject are reviewed in Thompson v. Hanson, 
29 Leg. Int. (March 22, 1872,) 93, and in the 
note to a fuller report of the same case, in 20 
Am. Law Reg. (11 N. S.) 680, 090. 



dulge his debtors; but he cannot so indulge 
them as to make two-fifths of the value of 
the subject of a transfer to them exempt 
from liability to demands of other creditors. 
If this were, in any case, doubtful, the ex- 
emption certainly could not be indefinitely 
protracted in duration, as was here attempt- 
ed. The prospective immunity would be con- 
trary to the nature of the ownership of sucli 
a subject. If the equity of redemption could 
otherwise have been bargained away, as be- 
tween parties, such a bargain would be of 
no effect as against other future creditors. 

The question of the defendant's alleged ab- 
solute ownership is thus reduced to a single 
point. It depends upon the effect of the arti- 
cles of the 11th of June, 1868. I have already 
said that, as bet"v\een the parties, these arti- 
cles did vest the absolute ownership in the 
defendant; and that if the adversaiy rights of 
creditors were not in question he could have 
held tbe property from that time, as againsi 
the sons; and, of course, he could have kept 
the proceeds of sale, though they might have 
exceeded the amount of the debt secured. 
The simple reason is, that— except as against 
creditors— parties of full age can, as far as 
their own interest is concerned, do as they 
may please. But these two gentlemen, the 
sons, were then, as counsel on both sides con- 
cede, insolvent, at aU. events very much em- 
barrassed, sufficiently so not to be the abso- 
lute masters of their property as between 
themselves and their creditors; because, geji- 
tlemen, a man who is indebted, and imable 
to pay, cannot, as against his creditors, part 
with his property, under the name of a sale, 
at an under-value, so as to give away the sur- 
plus value, to a father, a son, a fi-iend, or a 
favored creditor- 
It has been argued by counsel, with great 
zeal and ability, that we may here avoid 
meeting this question. Why anybody should 
wish to avoid it I do not see. But the ar- 
gument is, that because the debt of the 
sons for the price amounted, with the ac- 
crued interest, to ?36,000, and the defend- 
ant finally sold out for ?42,000, the differ- 
ence being, it is said, only §6,000, therefore, 
this might be considered as equivalent to 
a seller's taking back the thing sold at a 
price about equal to the value, and that the 
question of the materiality of a difference 
of ?6,000 might therefore be left tor you, 
gentlemen of the jury, to speculate upon, 
as to the general honesty of the whole trans- 
action. So I understand the argument. But 
gentlemen, recollect that we are considering 
the question of honesty, not speculatively as 
between near relations, but practically as 
to adversaiy creditors. I do not under- 
stand the reasoning upon the immaterial- 
ity of a difference of §6,000,, if it, in trutb, 
were the whole difference. The amount is 
not, in itself, small. The dividend upon it 
might keep a creditor from starving. Nor 
is a sixth of the amount of the debt with 
interest an addition proportionally small. 
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I do not tMnb that you will be readily dis- 
posed to tliink it so. But if you were dis- 
posed to view the argument more favorably, 
I do not think the facts warrant even the 
statement of the proposition. Mr. McKib- 
bin, when he finally sold out, had already 
kept this property for almost a year. He 
had, in this period, according to the evi- 
dence, received from it at least $15,000 be- 
fore he sold. The profits for the year, ac- 
cording to some of the evidence, may have 
been $24,000, or more. They were, according 
to his own lowest figure, ?lo,000. He said, 
as you will recoUect, that the yearly value 
was never less than $15,000 or §20,000. Now 
he could, as I have already intimated, after 
a reasonable notice to redeem or perhaps 
without any such notice, have sold out soon- 
er than he did. Had he done so, he would 
have been accountable for a less amount of 
accrued income, in reduction of the debt. 
Yet he did not choose to. sell sooner. He 
kept the property until he had received, 
say $15,000, if you so find. Therefore it is 
not, as the argument supposes, $G,000 only 
which he asks to retain over and above his 
own debt, as against the general creditors. 
He asks to retain against them in addition 
to the full amount of his own debt, a yearns 
income in addition to the $6,000. Therefore, 
if the proposition could otherwise be con- 
sidered more favorably than I can view it, 
the facts do not sustain, its applicability. 

Let us now apply the principles which 
have been stated. JJCr, McKibbin the elder 
being entitled to the repossession of this 
hotel for the security of a debt of $30,000, 
with, say §6,000 interest, making it $36,000, 
repossesses himself; and having, while re- 
possessed, received a clear income from it 
of, say at least $15,000, sells for §42,000 
more, making at least $57,000. If he is en- 
titled, as I think he is, to retain the §36,000, 
he has in hand §21,000 more, which, so far 
as I can see, does not equitably belong to 
him in any way. I do not impute bad mo- 
tives to any body. But these gentlemen 
have taken a wrong and arbitrary view of 
the subject which is against the Just rights 
of the creditors. 

I said, in an earlier stage of my remarks, 
that any other debt of the sons, or of either 
of them, to Mr. McKibbin, than the $30,000, 
with interest, had nothing to do with, this 
case, and should be excluded by the jury 
from consideration. He says, indeed, that 
each of them was indebted to him when he 
«old the hotel to them, and that his a^ 
pectation then was that if they prospered 
in the business, they might pay to him those 
former debts. But there never was any con- 
ti'act which attached those debts to the 
property. As to any further debts which 
they may have owed him, when they made 
the'retransfer, he may naturally have sup- 
posed likewise that he would be able to re- 
tain the sui-plus avails of the hotel property 
towards these debts. If so, there was noth- 
17FED.CAS. — 33 
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ing censurable in his motives. But the con- 
tract then made was in writing; and it eon^ 
tained nothing appropriating the hotel prop- 
erty to secure any such other debt. Through 
the intervention of the bankruptcy, it after- 
wards became impossible for him to set 
off any such other debt, in any way against 
the surplus avails. It will be recollected 
that the title of the assignee in banki-uptcy 
attached, by relation, two days before any 
sale was made. Until the property was turn- 
ed into money, there could be no right of 
retention, or set-off, legal or equitable. 

(Under this head, the judge made some 
remarks upon a supposition that these other 
debts were all separately contracted by the 
sons, and were not partnership debts. This 
part of the charge is omitted because it was 
afterwards agreed by the counsel, and 
stated by the judge to the jury, that the 
sons were, in June, 1868, when the retrans- 
fer was made, heavily indebted to the de- 
fendant on joint as well as on separate ac- 
count.) 

I repeat that Mr. McKibbin's right of re- 
tention was limited to the $30,000 with in- 
terest, the amount of the six notes which, 
as between the sons and himself, were, ac- 
cording to the writing of Jime, ISGS, sur- 
rendered. 

To recapitulate: The question as to the 
change of possession, I have left to you, 
intimating my own impression of the suf- 
ficiency of the change. If you find, on this 
point, in favor of the defendant, it foUows 
that he was entitled to retain, for his own 
use, the amount of these notes, $30,000 with 
interest, notwithstanding their extinction as 
a debt between himself and the sons. Upon 
the other question, it is for you to deier- 
mine the value, whether $21,000 more or less, 
of what he has received and disposed of 
above the amount of §30,000 with interest. 
If the plaintiff representing, as he does, the 
creditors, can sustain their just rights in 
the present form of action, he is entitled to 
your verdict for this excess in value. I have 
no more to say upon the merits of the case. 
A point of serious difficulty remains for 
consideration, upon the technical objection 
whicli is made to 'the action, in its present 
form. The question whether it could be sup- 
ported had caused me a good deal of thought 
before 3Ir. Biddle's very able argument on 
the subject. I will now decide the question 
provisionally, resei-ving it for fuller consider- 
ation hereafter. In the meantime you will 
act upon my present opinion. 

It is to be regretted that the plaintiff has 
proceeded at law instead of suing in equity. 
In a court of equity, it would not have re- 
quired more than a few minutes to state the 
propositions which it has taken me an hour 
to explain to the jury. All questions of 
actual or constructive fraud, as well as ques- 
tions of account, &c., could have been settled 
in such a court, or before its master, without 
any technical embarrassment. But the juris- 
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diction at law, tliough less convenient, is, to 
a certain extent, concurrent; and the plain- 
tiff has invoked its exercise. In the present 
form of action he cannot recover more than 
the value of the furniture *and other cor- 
poreal moveable effects. He could not re- 
cover in this action the profits received by 
the defendant or any part of them, or the 
value of the good will, if the defendant was 
liable to any extent under either of these 
heads. Therefore, though you should be- 
lieve that the defendant has received more 
than the value of the furniture and other 
corporeal effects over and above the amount 
of the debt, you cannot find a verdict in the 
plaintiff's favor for the excess. Whether 
you can find in his favor as to the corporeal 
effects, depends technically upon another 
question. This question is, whether the de- 
fendant has wrongfully converted them to 
his own use. Unless he has done so, the 
plaintiff cannot recover at all. Then what 
is such a wrongful conversion by the defend- 
ant? If, having received clear profits to the 
amount of $15,000 and more, he had sold the 
lease and good will separately for $21,000, 
and had afterward disposed of the corporeal 
effects for $21,000, this question would have 
been attended with no difficulty. The debt 
would then have been paid in full before the 
disposal of the corporeal effects; and the 
disposal of them would have been a wrong- 
ful conversion. But the good will and cor- 
poreal effects were disposed of together for 
a single price; and there was no apportion- 
ment of this consideration, that is to say, 
there was no sale of the good will at a cer- 
tain price, and of the corporeal effects for 
the rest of the consideration. Here the de- 
fendant's counsel, with great ingenuity and 
perfect fairness, argues thus: He says that 
the subjects of the sale, the good will, and 
the corporeal effects, were properly sold to- 
gether, and that they could not have been 
sold separately without a sacrifice of each. 
The defendant, in order to render the secur- 
ity available to the best advantage, had a 
right to sell them together; nay, could not 
properly have sold otherwise, because to 
sever them would have injured the sale of 
each. The argument, then, is that the dis- 
posal as made, was not a wrongful act, and 
consequently not a wrongful conversion to 
his own use. This is very fair logic. But 
it may admit of an answer. I think that the 
argument does not cover the whole of the 
technical question. The part omitted arises 
from the adversary relation of the defend- 
ant; and is a proposition upon which the 
question of conversion has, if I am not mis- 
taken, very often depended. Every person 
who is in possession of property, claiming an 
exclusive right in himself to the whole of it, 
has a possession which is adverse against 
every one else. The defendant's possession 
being thus wholly adverse to the plaintiff's 
rights, the proposition is that the defendant 
made the lumping sale in question for a pur- 



pose wholly adverse. This he did if he made 
it with an existing intent to appropriate the 
whole avails to his own exclusive use. On 
this point, all the evidence, in which his sub- 
sequent acts and omissions might, if it were 
necessaiT, be included, shows, beyond dis- 
pute, that his only purpose was appropria- 
tion of the whole for his own benefit. If so, 
the sale was, I think, a wrongful conversion 
of the furniture and other corporeal effects 
to his own use. If the good will and cor- 
poreal effects were, as Mr. Maugle testifies, 
of equal value, each worth $21,000, and the 
defendant made no distinct appropriation of 
either, I think that, as he could not retain 
both, the plaintiff might elect for which he 
would sue; and that'this action was an elec- 
tion, the conversion having occurred before 
the suit, and after the time to which the 
plaintiff's title related. (As to the right of 
an assignee in bankruptcy to sue in trover 
for a conversion occurring before his ap- 
pointment, but after the time to whicli his 
title had relation, the judge referred the 
counsel to Garland v. Carlisle, in the English 
house of lords,-4 Clark i<t F, 093,— and the 
authorities reviewed in that case). 

According to my present opinion, there is 
no technical obstacle to prevent the plain- 
tiff's recovery of the value of the corporeal 
effects, as damages for this conversion. The 
point, however, is reserved, as I have stated. 
This will not embarrass the jmy, who will 
understand that it is decided, so far as they 
are concerned, in the plaintiff's favor. If 
you find for the plaintiff to the extent of this 
value, taking either Mr. Maugles's estimate 
of $21,000, or any other estimate that you 
may think more conformable to the evi- 
dence, your verdict will be for the plaintiff 
on the third cQunt of the declaration, and for 
the defendant on the other counts. You may 
add interest for three years and a half, if 
you think it right, not in the ordinary sense 
of interest, but as a reasonable measure of 
damages for the detention. 

The jury, not agreeing, were discharged, 
the judge telling them that they had made a 
mistake in not finding a verdict The fol- 
lowing are understood to have been his rea- 
sons for discharging the jury: The issues in 
the cases reported in 14 P. F. Smith [64 Pa. 
St.] 352, were upon sheriff's rules of inter- 
pleader. The levies had been made in Sep- 
tember, 186S, on the same furniture, &c., 
which is the subject of the present action, 
under executions against J. & W. 0. McKib- 
bin. Their father, the present defendant, 
was the claimant. The levies were thus 
made eight months before he disposed of the 
property, and at a time when the greater 
part of the debt to him for the original price 
was unpaid. His right to retain the prop- 
erty till he should be paid, was thus unques- 
tionable, as against the execution creditors, 
unless there had been either actual fraud, 
or insufficient change of possession. The 
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only contention therefore, under those is- 
sues, was upon tliose two questions, tlie 
first, of actual fraud, the second of construc- 
tive fraud on the point of possession. In 
the present case it was evident that the par- 
ties on each side came to the trial prepared 
for the contestation of the same two ques- 
tions only, and principally the question of 
X>ossession. But another question of con- 
structive fraud had, in the meantime, arisen 
upon the defendant's adverse claim of more 
than a security for the debt. The latter 
question was apparently overlooked at the 
trial, until suggested from the bench as nee- 
■essarily presented by the evidence. Until a 
late stage of the trial, the plaintifE's conten- 
tion was upon the two former questions only; 
and the evidence on that side had apparent- 
ly been adduced for its bearing on them only. 
The evidence of the amounts of the defend- 
ant's receipts and expenditures, while he was 
in possession, was therefore indistinct; as 
was likewise the proof as to the value of the 
<:oi-poreal effects. The excess of the apparent 
amount of actual profits above the defend- 
ant's estimate of the former annual value, 
seemed also to require explanation. It might 
perhaps be conjectured that the difference 
arose in whole or in part, from his deducting 
a reasonable allowance for the time and serv- 
iC2s of himself and members of his family 
which did not appear upon the books of ac- 
<;ount. But this could only be a matter of 
conjecture. If these considerations had been 
out of the question, the judge, on being in- 
formed of the jury's difficulty in agreeing, 
might probably have directed a verdict in fa- 
vor of the plaintiff— subject to the point re- 
sei-ved—for the value, without interest, of the 
-corporeal effects, according to the lowest esti- 
mate in the testimony— unless the plaintiff 
Tiad objected to such a direction. 
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Seamen— "Wages— Secosd Mate— IxcojiPETENcr 
—Midshipman on Fcrlough. 

1. The second mate's wages disputed, because 
he was not a perfect seaman. 

[2. Cited in Sherwood v. Mcintosh, Case No. 
12,778, to the point that if the master finds up- 
on trial that there is on the part of the man 
either a want of fidelity, or a want of capacity 
which disqualifies him from the service, he will 
be justified in putting him upon a different duty. 
And in such a case the master will also be justi- 
fied in making a reasonable deduction in the 
wages.] 

1 [Reported by Richard Peters, Jr., Esq.] 
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[3. Cited in The Eschanse, Case No. 4,594, 
and in Allen v. Hallet, Id. 223, to the point that 
emergencies arising during a voyage may render 
it necessary to displace a mariner from the situ- 
ation for which ho is shipped, and to allot him 
other services on boara.] 

[4. Cited in brief in Knee v. American Steam- 
ship Co., Case No. 7,877, to the point tliat one 
who is advanced to a' position on shipboard hav- 
ing a higher rate of pay attached is entitled to 
this higher rate, notwithstanding he signed ar- 
ticles for a lower rate.] 

The conti'act for wages in this case was 
not denied, but proof was adduced to shew 
that the complainant was incompetent, and 
did not understand perfectly the duty of a 
marinei'.— Yet it appeai-ed, that he had fulfilled 
all the duties commonly required from a sec- 
ond officer, about two weeks excepted, when 
he was side At the end of this period the 
master intermitted his office of second mate, 
and turned him before the mast. It appeared 
from circumstances, that the captain was 
personally acquainted with the complainant 
[George Mitchell] before the contmct. It was 
in proof that he was a midshipman in the 
service of the United States, on furlough, and 
had acted in that capacitj'- during several 
ciniizes. 

BY THE COURT. The true ground of all 
such enquiries is, whether or not, there has 
been fraud and imposition practised? If this 
fact is made out, the contract is not binding 
on the party deceived. This is a principle in 
both the common and maritime laws. If one 
ships as an officer, or mariner, and either ex- 
pressly or impliedly, professes himself a mar- 
iner capable of thoroughly executing the con- 
tract, and it turns out otherwise, this court 
is in the constant habit of denying wages on 
the claim entirely; or allowing a quantum 
mei-uit, according to circumstances. The 
proof of such false professions must be made 
out, and the fraudulent conduct designated, 
in some satisfactory way. In the case before 
me it is my belief, that the master was ac- 
quainted with the capacity of the complain- 
ant, as to seamanship; and that no fraud was 
practised. He made the engagement under 
a knowledge of the true state of the complain- 
ant's nautical abilities, or deficiencies. I am 
neither desirous, or accustomed to decide on 
other than such as appear to me legal prin- 
ciples. Where these justify me, I will take 
eveiy fit occasion to encourage our midship- 
men (having leave of the executive so to do) 
to enter into the merchant service, as a laud- 
able mode of perfecting themselves in sea- 
manship, instead of dissipating and wasting 
their time. I have always considered om- 
navy a great school, among its other benefits, 
for teaching young men of education: ' and 
respectable connexions, nautical knowledge. 
Although they may not be perfectly compe- 
tent in all the drudgery and details of seaman- 
ship, they may, and very many do, acquire a 
sufficient knowledge to qualify them for com- 
mands in merchant ships. Other qualifica- 
tions than those of mere seamanship, are re- 
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quired in those who act as officers in ships. 
I have had too frequent opportvmities of per- 
ceiving, that many of those who are capable 
before the mast, are miserably incompetent 
on the quarter deck. Qualities, not common- 
ly discovered by mere seamen, are here indis- 
pensably called forth. However desirable it 
may be, that an* officer shall have gone 
through evei-y grade of the occupation to 
which he is devoted, it often happens that 
those who have not practically or manually 
acquired their knowledge of all the duties of 
mariners, are among the most intelligent and 
trustworthy masters and officers of ships. 
How far these general remarks apply to the 
complainant, I will not undertake to decide. 
This seems to have been his first essay in a 
merchant vessel, and the master was willing 
to Join in the experiment. After a trial for 
four months it appears that the captain 
thought himself justifiable in displacing his 
second mate; and occasionally putting the 
carpenter In his berth. No testimony is of- 
fered to shew the impropriety of this eon- 
duet. It appears that the complainant, there- 
after, performed the duty of an ordinary sea- 
man. I therefore decree, that he be paid 
according to contract, for four months, the 
time he served as second mate; and there- 
after as an ordinary seaman, for the residue 
of the voyage. 
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MITCHELL V. PRATT. 

[Taney, 448.] i 

Circuit Court, D. Maryland. April Term, 1841. 

Admiralty — ^Maritime Tort — Assault and Bat- 
tery—Acquittance — E.EAS0SABLE Satisfaction. 

1. A paper, purporting to be a receipt by a 
seaman to the master of his vessel, for twenty- 
five cents, "for assault and battery, in full of all 
dues and demands," with a witness's name to it, 
and on which are two wafer seals (in the absence 
of proof that either of the seals is that of the 
person giving the receipt), cannot operate as a 
release, in the technical sense of that word, as 
known to the common law, 

2. Such receipt may operate as an acquittance, 
given upon the compromise and settlement of 
an unliquidated and disputed claim for damages 
for the assault, if the settlement was fairly made, 
when the seaman was free from improper in- 
fluence, and bad an opportunity of exercising 
his free and deliberate judgment. 

3. But in order to entitle it to support, it must 
appear to tte a reasonable satisfaction, or, at 
least, the contrary must not appear. 

[Appeal from the district court of the Unit- 
ed States for the district of Mdryland.] 

TANEY, Circuit Justice. This is an ap- 
peal from the decree of the district court, 
dismissing a libel filed by the appellant to 
recover damages from the appellee for an as- 
sault and battery. The appellant shipped as 

1 [Reported by James Mason Campbell, Esq.. 
and here reprinted by permission.] 
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a seaman on board the schooner David Pratt, 
whereof Timothy Pratt was master, on the 
9th of September 1840, at Portland, for a 
voyage to Turk's Island, and one more port 
in the "West Indies, if required by the mas- 
ter, and back to the United States, and to 
Portland, if required by the master. It ap- 
pears, that on the voyage to Turk's Island, 
the master, without any justifiable cause, 
struck the libellant a severe blow on the 
head, with an iron-bound water-bucket, which 
broke to pieces by the force of the blow, and 
afterwards beat him with a broom-stick, until 
he broke that also, and then with his fists. 
The schooner made the voyage to Turk's 
Island, and leturned from thence to the port 
i of Baltimore, where the libellant was dis- 
charged by the master, at his own request. 
At the time of his discharge, he received the 
balance due him for his wages, which were 
paid him in the cabin of the vessel, in the 
presence of the mate, and he signed the print- 
ed receipt endorsed on the shipping articles, 
which contains the usual release of all de- 
mands for assault and battery or imprison- 
ment, and evei-y other matter whatever. 

It is stated by the mate, Barzillai Curtis, 
examined as a witness for the respondent, 
that after this receipt was signed, the mas- 
ter said to the libellant, that there was some 
little difficulty between them, and that he 
would give him twenty-five cents to settle it, 
which he took, and receipted the paper filed 
by the respondent, which he (the mate) wit- 
nessed. The receipt produced is in the fol- 
lowing words: 

"Baltimore, Oct. 2T, 1840. Received of T. 
Pratt, twenty-five cents for assault and bat- 
tery, in full for all dues and demands. 

his 

"Peter X Mickell. [Seal.] 

mark 

"Witness:— Barzillai Curtis. [Seal.]" 
This receipt, it appears by the testimony of 
the mate, was signed about ten minutes after 
the wages had been paid and the receipt given 
on the shipping articles; that there was noth- 
mg said particulai'ly about the assault and 
battery, at the time; that the respondent said 
he would give him twenty-five cents to satis- 
fy him, but that there was no compulsioii. 
and that he need not sign the receipt and take 
the money unless he pleased. Another sea- 
man, named Jesse White, is said to have been 
present at the settlement, but he has not been 
called as a witness by either party. 

This is the case upon the evidence, and it is 
very clear, that an assault and battery was 
committed by the master upon the libellant, 
and that the blow inflicted and the weapon 
used were altogether unjustifiable. This, in- 
deed, is not conti'oveited in the argument; 
the defence relied upon, is the settlement and 
receipt above mentioned; and it is insisted 
upon the part of the respondent, that this 
settlement and receipt is a full answer to tlie 
libellant's demand. 
It is evident, that the puper in question, 
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cannot operate as a release, in the teclinical 
sense of that word, as known to the common 
law; for, although there are two wafer seals 
upon the paper, there is no proof that eitiier 
of them is the seal of the lihellant, or that 
either of them was on the paper at the time 
it was executed. It must be remembered, 
that the proof offered, is by the subscribing 
witness, who was called by the respondent to 
prove the execution of the paper; he says, 
that the libellant "receipted the paper," and 
this is all the proof he gives of its execution; 
not a word is said in relation to the sealing 
of the instrument; nor anything said from 
which it can be inferred that it was sealed 
by the seaman. Sloreover, it contains no 
W'ords of release; nor any words that can be 
construed as such. 

The court, however, does not understand 
that the paper is relied on as a release, in the 
common law sense of the word, but as an ac- 
quittance given upon the compromise and 
settlement of an unliquidated and disputed 
claim for damages for the assault. And 1 
do not doubt that, if this settlement was fairly 
made, when the seaman was free from im- 
proper influence, and had an opportunity of 
exercising his free and deliberate judgment, 
it ought to be supported; but in order to en- 
title it to support, it must (in the language of 
the court, in the case of Cumber v. Wane, 1 
Strange, 426), "appear to be a reasonable sat- 
isfaction, or, at least, the contrary must not 
appear." And in this view of the matter, it 
is of no Importance whether this paper be re- 
garded as a release, or merely as a receipt, for 
it cei'tainly cannot be supported, in either 
case, if it appears to have been obtained un- 
fairly, or by improper influence. 

It appears to the court, that there are in- 
superable objections to this paper, as a bar 
to the seaman's suit In the first place, the 
amount stated to have been given in satisfac- 
tion, is obviously and grossly inadequate, and 
does not approach at all to a reasonable satis- 
faction; and in the second place, the paper 
was obtained tmder circumstances in which 
the sailor was evidently within the reach of 
undue influences, which he could hardly be 
expected to resist. 

The sum given as an award and satisfac- 
tion, is merely a nominal one, and could have 
formed no real consideration in the mind of 
the parties; and upon principles of justice, 
this receipt has nothing more to recommend 
it, as a discharge to the respondent, than the 
usual printed receipt and release endorsed on 
the shipping articles. Yet, that acquittance, 
although It contains express words of release, 
is not held to be sufficient to discharge the 
master from damages for an assault and bat- 
tery or imprisonment, without some furthe^ 
proof; because the relations which have been 
existing between the parties, the power of 
withholding the seaman's wages, and hiR in- 
ability, in general, to read and comprehend 
the legal efEect of such instruments, give 
great advantages to the master over him, and 
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bring just suspicion upon any conti-act of set- 
tlement and compromise between them, which, 
upon the face of it, shall show that the sea 
man was legally and equitably entitled to 
more than he received. 

Now, the receipt in question is not- only ua- 
ble to the same objections with the printed 
acquittance above mentioned, but to a greater 
and more serious one. In ordinary cases, 
wben the printed acquittance is signed, the 
voyage is ended, and the seaman entitled to 
his discharge, and he is, at least, free from 
the apprehension of personal iU-treatment by 
the master. It is true, that in this case, also, 
the libel states the voyage to be ended; but 
this is the error of the pleader; and according 
to the shipphig articles, the seamen were not 
entitled. to their wages here, if the master 
chose to require them to proceed from this 
place to Portland. 

The case, then, upon the receipt relied on, 
is this. The libellant requests his discharge 
here, as proved by the mate {the master being 
at liberty to discharge him or not, as he 
pleases); the seaman is thereupon taken to the 
cabin and receives the balance of his wages, 
in the presence of the master and mate, to 
whose authority he has been accustomed to 
submit; and at the same interview, when he 
does not appear to have received any written 
or other discharge, which released him from 
the shippmg articles, and when it was still 
in the master's power to compel him to con- 
tinue with the vessel to Portland, he is de- 
su-ed to sign another paper, by which he re- 
linquishes his claim for damages for a severe 
and unjustifiable battery, upon terms so utter- 
ly unjust to him, that it is impossible to be- 
lieve that he could have assented to them, if 
he had felt himself entirely free, and under- 
stood the meaning of the paper. He was told, 
indeed, there was no compulsion, and that he 
need not sign the paper unless he pleased. 
But what would have been the consequences, 
if he had determined not to sign it? The 
seaman must have felt that his request to be 
discharged here, might, in that event, not be 
complied with, and that the master might 
compel him to perform the voyage to Port- 
land. He was, at all events, in the powa* of 
the master in this respect, and he was not 
free and upon equal ground with him until 
he had received a legal and irrevocable dis- 
charge, and had left the vessel. 

It does not appear that any discharge was 
given before the receipt was signed; he was 
on board the schooner and in the master's 
power, and the sum paid is so grossly made- 
quate, that the court is satisfied the acquit- 
tance must have been given under a sense of 
coercion, if the seaman understood its con- 
tents; and it cannot, under such circumstan- 
ces, be supported as a bar to his claim. 

The decree of the district court must, there- 
fore, be reversed, and the court will award 
the libellant thhrty dollars damages; but no 
costs in the circuit or district courts can be 
given, under the act of congress, as the dam- 
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ages recovered are under fifty dollars in this 
court. 
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See Harden v. Gordon [Case No. 6,0471; 
Thomas v. Lane [Id. 13,902]; Thompson v- 
Fanssat [Id. 13,954]; Phillips v. Tiie Scatter- 
good [Id. 11,106.] 
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MITCHELL V. THOMPSON et al. 

[1 McLean, 96,] i 

Circuit Court, D. Tennessee. Sept Term, 1830. 

Public Lands — Entry and Sukvet — Errors — 
Fraud— Statute of Ijimitation.i. 

1. The land law of North Carolina, under 
which the land titles in Tennessee principally 
originated, is different from the Virginia law. 

2. An entry must be surveyed in a square or 
oblong, if no form be expressed in the entry. 

3. Errors in the survey should be corrected in 
1 reasonable time. 

4. A fraudulent title may be protected bv the 
statute of limitations, from the time the fraud 
was discovered. And on the same principle may 
lapse of time he relied on. There is no reason 
why the statute should not begin to run from the 
time the fraud is discovered- 

[Oited in Carr v. Hilton, Case No. 2,437; 

Tyler v. Angevine. Id. 14,306; Bailey v. 

Glover, 21 Wall. (88 U. S.) 348.] 
[Cited in Wear v. Skinner, 46 Ind. 266.] 

5. It is important that the facts, on which the 
fraud depends, should be investigated whilst 
they are withm the recollection of witnesses. 

6. Courts in England and in this country are 
iiiore favorable now than formerly to the policy 
of the statute of limitations. It tends to the 
peace of society. Courts in England, in some 
modern cases, have regretted that ther are 
bound by former adjudications, in many instan- 
ces, to_ give little weight to the policv of statutes 
of limitations, which are properly denominated 
statutes of repose. 

[This was a suit by David Mitchell against 
John Thompson and Sampson Williams for 
the possession of certain real property.] ' 

Mr. Gibbs, for complainant. 

Mr. Andei-son, for defendants. 

OPINION OF THE COURT. The com- 
plainant states in his bill, which was filed 
the 15th of June, 1824, that being entitled to 
a right of pre-emption, on the 17th' of July, 
1794, he entered six hundred and forty acres 
of land, lying on Brown's creek, adjoining a 
conditional line between the heii-s of Roger 
Tapp and the complainant on the lower side; 
then running up the creek to adjoin a condi- 
tional line made with Samuel Barton by Rog- 
er Tapp, in behalf of the complataant; thence, 
as the law directs, so as to include his spring 
and improvement; that this entry was as- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



signed to Joseph Erwin, who afterwards re- 
conveyed it to the complainant. That, the 
22d of October, 1791, Sampson Williams, 
knowing that the complainant had made the 
entry aforesaid, and the situation thereof, 
made an entiy including about two hundred 
acres of the land covered by. complainant's 
entiy, and the 17th of April,' 1793, obtained 
a grant therefor. That, being a deputy sur- 
veyor, the defendant Williams, on the 10th 
of December, 1792, made a survey of com- 
plainant's entry, and fraudulently, for the 
purpose of secm-ing to himself a part of the 
land entered by the complainant, made the 
survey in such way as to exclude a part of 
the land covered by his entry, and extended 
it on land which had been appropriated by 
others. On this survey a grant was obtained. 
The bill further states, that Sampson Wil- 
liams, two or three years before the filing of 
the bill, conveyed the land granted to him to 
Jolm Thompson, one of the defendants, for 
little or no consideration, and -who had full 
notice of the fraud before he received the 
conveyance. A decree for so much of the 
land granted to Williams as is included in 
complainant's entry is pmyed for. In his an- 
swer, Thompson denies all knowledge of the 
fraud, and alleges that he purchased the land 
for two hundred and eighty-five dollars, a 
low price, on account of an interference of a 
survey of Thomas Thompson's pre-emption, 
and of the entry of one Davis. Williams al- 
so denies all fraud, and says that complain- 
ant and Erwin were present, and directed the 
survey. He says, from the thick growth of 
cane at that early day, it. was difficult to 
make surveys accurately. Both defendants 
rely on the statute of limitations, length of 
time, &c. As stated in the bill, the entry of 
Mitchell was made on the 17th of July, 1784. 
It was ti-ansferred to Erwin on the 20th of 
December, 1785; and surveyed by Sampson 
Williams on the 29th of November, 1792. On 
this sm-vey, one grant was issued on the 26th 
of June, 1793, for 4011^ aci-es, and another 
for 5821^ acres, dated June the 26th, 1793. 
The 20th of August, 1794, Erwin conveyed 
the 4011^ acres to the complainant, and the 
Sth of February, 1811, by his attornej', con- 
veyed the other tract. Sampson Williams' 
entry was made on the 22d of October, 1791, 
and surveyed October the 15th, 1792. The 
grant was issued the 27th of April, 1793. 

The testimony is very voluminous. A great 
number of depositions have been read, a part 
to prove facts pertinent to the case; and a 
part to impeach the credibility of witnesses. 
In the discussion several points were made, 
and the facts in support of them respectively 
were adverted to; and also the principles of 
law which were deemed applicable to each. 
The last ground assumed in the defence is, 
that, under the circumstances of the case, the 
rehef prayed for in the bill is barred by the 
lapse of time. This point will be first exam- 
ined. The complainant contends that his en- 
try was fraudulently surveyed, by Williams 
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tlie defendant, in such a way as to include 
the quantity, by interfeiing with older en- 
tries, and so as not to interfere with the jun- 
ior entry which he had made. The claim ot 
the complainant rests exclusively on the as- 
signment of the right which Brwin is sup- 
posed to have had, to have the original entry 
accurately surveyed after it had heen carried 
into grant, as above stated. The land law 
requires tlae surveyor to survey entries ac- 
cording to their priorities m date, either in 
a square or oblong figure. By the construc- 
tion given the acts, under which such titles 
are acquired, in this state, the sm-veyor is not 
subject to the control of the enterer, further 
than his wishes may have been expressed in 
the calls of the entry. The surveyor is to 
act according to his own discretion in making 
the survey, with the single exception of a 
case where a conventional line has been 
agreed upon by persons where lands adjoin. 
The statute of 1796 provides a special mode 
by which the mistakes of a surveyor, in plat- 
ting or making out certificates to the seci-e- 
tary's oflSce, &e. may be corrected; but there 
seems to be no statutoiy provision for cor- 
recting the survey after the grant has been 
issued. An entry gives a right to the en- 
terer, and if the form of the entry be not 
given in its calls, nor elder rights control it, 
the discretion of the surveyor must be exer- 
cised in giving the survey a square or ob- 
long figure. If a subsequent entry be made 
which covers a paii; of the first, the elder en- 
try may be sui-veyed without reference to the 
other, although it may have been surveyed 
and carried into grant. In such a case, it 
has been held that the elder entry may be 
surveyed in an oblong form, at the discretion 
of the surveyor, although a square figm*e 
might not interfere with the junior entiy and 
survey. The surveyor is a public officer, and 
his mistakes, it is said, are not to prejudice 
tlie enterer; but it seems no where to be de- 
cided, that these mistakes may be corrected 
at any future time, after the emanation of 
the grant, by the aid of a court of chancery. 
A court would undoubtedly take cognizance 
of the right of an enterer, if his entry had 
never been surveyed, on a caveat being filed 
to prevent an emanation of a grant for the 
same land, under a junior entry. And there 
may be cases in which the grantee, under a 
junior entry, has been decreed to convey his 
right to the elder enterer who held the supe- 
rior equity. Although the mode of making 
entries undei- the land law of Virginia, as 
construed by the courts of Kentucky, is dif- 
fei'ent from the land law of North Carolina, 
imder which titles were acquired in Tennes- 
see, yet no strong reason is perceived why 
the effect of a survey should be different. 
In both cases the surveyor is a public officer, 
whose duties are prescribed by law. Under 
the Virginia law it has been ruled frequently, 
that the survey of an entry fixes its limits, 
which cannot, afterwards, be altered to the 
pi-ejudice of rights subsequently acquii-ed. In 
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the case of Gait v- Galloway, 4 Pet. [29 U. S.l 
340, the supreme court say, "When an entry 
is surveyed, its boundaries are designated, 
and nothing can be more reasonable and just 
than that these shall limit the claim of the 
locator. To permit him to vary his lines so 
as to affect, injuriously, the rights of others, 
subsequently acquired, wovdd be unjust." 
Until an entry shall be siirveyed, unless its 
calls prescribe the form, a subsequent en- 
terer cannot tell whether the sm-vey will be 
executed in a square or oblong; and, conse- 
quently, he can acquire no rights which shall 
conti'ol the sm-veyor in mnning the elder en- 
try. But if the elder entry has been smr- 
veyed, is it not notice to subsequent enterers 
of the limits of the entry. It is not the duty 
of every enterer to see that the survey has 
been accurately made; and if the surveyor, 
either through mistake or design, should dis- 
regard prior entries, and fix the boundaries 
so as to interfere with a paramount right, is 
he not bound within a reasonable time, to 
have the error corrected in any mode author- 
ized by law? As there seems to be no pro- 
vision in the statute on the subject, I doubt 
whether, afterwards the survey can be al- 
tered, to the prejudice of a junior right, so 
as to conform more strictly to the calls of 
the enti-y. It is believed that no court has 
decided that this may be done under the Vir- 
ginia land law; and on this point no im- 
portant distinction is perceived between the 
land law of North Carolina, and that of Vir- 
ginia. Under the former law, the enterer, in 
many instances, pmrchased his land of the 
state at a fixed price, and under the Virginia 
act, locations were made on account of rights 
granted for military services. In both cases 
the right to enter land was given for a valu- 
able consideration. If an error of the survey- 
or could be corrected at any future period, 
would it not produce great uncertainty in 
land titles? Although the legal form has 
been given to the survey, and it has been car- 
ried into grant, yet if it interfere with elder 
rights under this doctrine, the enterer may 
claim the right of re-surveying the entry, so 
as to include the number of acres called for, 
and avoid any conflict with superior equities. 
And this, too, in defiance of rights subse- 
quently acquired. This would introduce a 
degree of imcertainty in land titles, in this 
state, against which there could be no ef- 
fectual protection but the statute of limita- 
tions. No matter how long the elder entry 
had been surveyed, patented, and occupied, 
by the claimant; no subsequent enterer or 
his assignee who was not sheltered by the 
statute of limitations, would be safe if any 
part of his land could be covered by a legal 
construction of the first entry. It may have 
been surveyed in an oblong, which causes an 
interference with a paramount claim, when 
a square figure would avoid this interference. 
This latter figure, according to this doctrine, 
may be given to the survey, at any future 
period to the destruction of junior entries. 
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This doctrine would seem to be fraught with 
too much injustice, to bona fide claimants, to 
be sanctioned; and it is believed that no de- 
cision has sustained it. A reasonable dili- 
gence, at least, should be imposed upon the 
elder enterer, to correct the erroi*s of the sur- 
vey after the grant shall have issued. 

The complainant's counsel do not rely so 
much upon this doctrine as sustaining their 
right to a decree, as they do on the fraud 
which was committed by Samuel Williams, 
in making the survey. He interfered, it is 
contended, with the elder entries, with the 
express view of securing to himself the resi- 
due of the vacant land, and which ought to 
have been covered by ilitchelFs survey. It 
is understood, then, that the fraud is the prin- 
cipal ground relied on by the complainants. 
At the time of the survey Brwin was the 
owner of Mitchell's entry; so that if a fraud 
were committed by Williams in making the 
survey, it was committed against Erwin and 
not Mitchell. He had long before sold to 
Erwin all his interest in the entry. In 1794, 
Erwin conveyed to Mitchell the 401^ acres, 
about which there is no dispute; but it was 
not until 1811, that the right growing out of 
this fraud was assigned. More than eighteen 
years had elapsed, from the time this alleged 
fraud was committed before the right of ac- 
tion was assigned to Mitchell. As no refer- 
ence was made to this right, when the land 
was re-conveyed to Mitchell, it cannot be 
considered as appendant to that conveyance. 
It was an attempt to transfer a distinct and 
substantial right, and might as well have 
been invested in a stranger as in Mitchell. 
There is nothing then in Mitchell having been 
the first enterer, or the grantee of the 401% 
acres, which gives any validity to his claim, 
under the assignment of 1811, that might not 
have been claimed under an assignment to 
iiny other individual. No injury had been 
done to the rights of Slitchell in making the 
survey. He is a volunteer purchaser and, 
perhaps, a speculator in the right set up. 
And he was a purchaser with a full knowl- 
edge of all the facts. It is impossible to 
suppose from the nature of the right asserted, 
that he could have been ignorant of the cir- 
cumstances under which it originated. Had 
the bill been filed by Brwin, against whom 
the alleged fraud was committed, and whose 
interests were prejudiced by it, there would 
have been equitable considerations, which, if 
not inapplicable to the case, as now present- 
ed, are at least, far less forcible. We deem 
it unnecessaiy to investigate the nature of 
this right, for the purpose of ascertaining 
whether it is such an interest as can be trans- 
feiTed, so as to give a right of action to the 
assignee. There are other lights, in which 
the merits of the case may be considered. 
More than thirty years had elapsed from the 
time this suiwey was executed, until the filing 
of this bill. But it is said that the statute 
of limitations does not begin to run, nor the 
lapse of time in such a case, until the fraud 
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is discovered. This is, as it regai-ds the op- 
eration of the statute, a correct rule of law. 
At what time was this fraud discovered. 
Could Erwin, who lived in the neighborhood 
of the land, at the time it was surveyed, and 
for many years afterwards, have remained 
ignorant of it. The facts were before him, 
and he must have seen them, unless he closed 
his eyes against them. If he had notice or 
might have discovered the fraud, by the most 
ordinary diligence, is he not justly responsi- 
ble for all the consequences of negligence. 
He might have traced the surveys of the ad- 
joining tracts, and ascertained +he dates of 
their respective entries, and the corners called 
for. Under all circimistances the law im- 
poses an ordinary degree of vigilance, for the 
protection of rights. Can. Mitchell set up any 
greater right, imder this judgment. If th'f 
equity of the assignee should be considered 
equal to that of the assignor, about which 
doubts are entertained, it is clear that it can- 
not be greater. The assignment cannot be 
assimilated to a conveyance of land, by a 
fraudulent holder, to a purchaser without no- 
tice, and for a valuable considei-ation. 

For several years past the courts both in 
England and in this country, have given a 
more favorable eonsidei-ation to the statutes 
of limitations than formerly. The slightest 
pretext was once considered sufficient to take 
a case' out of the statute; and in many mod- 
em decisions, the courts of England have re- 
gretted that they were bound to decide, by 
the force of prior adjudications, in violation 
of the policy of those statutes. The salutary 
effect of this policy is seen and acknowl- 
edged, and courts now endeavor to promote 
it. These statutes by withholding the rem- 
edy, after a limited period, impose reason- 
able diligence in the assertion of rights. 
They promote peace and harmony in society. 
By closing the door of litigation, they give 
securitj^ and confidence to the occupant, and 
his labor is cheerfully bestowed in the im- 
provement of his estate. His domestic com- 
forts are enlarged by the reflection, that he 
will enjoy the fruits of his industry. The 
principle of law founded upon lapse of time 
when judiciously applied, has the same salu- 
tary effect upon society. It may require a 
less degree of diligence than is required by 
the statute, of limitations, in general, but the 
policy is the same. The statute of limita- 
tions may be set up in defence, in behalf of 
a claim founded in fraud, if a knowledge of 
the facts, which constitute the fraud were 
possessed by the adverse claimant. In neg- 
lecting to prosecute, he is presumed to ac- 
quiesce in the fraud; and after the statute 
has run the law will not aid him. This prin- 
ciple applies with equal, if not greater force 
to a claim which has lain dormant more than 
thirty years. 

The facts relied on to show the fraud, in 
the case under consideration, except the 
fraud charged against Williams in making 
the chinkapin corner, were known or might 
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have been known to Erwin, in 1792, when 
the survey was executed. He takes no step 
to correct the error, or obtain relief from 
the alleged fraud. If WiUiams were guilty 
of fraud he was liable to an action for 
damages. From the year 1792 until 1811, a 
period of more than eighteen years, this 
right of action, or interest in the entry, aris- 
ing from the allied fraud of the defendant 
Williams remained in Erwin. But it seems 
he did not assei-t his right in any form; and 
it was not until the further lapse of nearly 
fourteen years, after the assignment, that 
the first step was taken by Mitchell to prose- 
■eute this suit. How are these delays to be 
accounted for? Mitchell it is said, is a resi- 
dent of North Carolina, But did he not 
imderstand the nature of the right which 
was assigned to him by Erwin. He must 
have understood it, unless indeed the assign- 
ment was made to him without his knowl- 
edge. In the case of Townshend v, Town- 
shend, 1 Brown, Ch. 551, the court on a 
possession of thirty years, by the defend- 
ants, presumed that the settlement, under 
which the complainant claimed was volun- 
tary, and dismissed the bill. And in the 
case of Andrew v. Wrigley, 4 Brown, Ch. 
125, where an executor had sold the tes- 
tator's term specifically devised, under 
strong circumstances of fraud, Lord Thur- 
low refused relief from the lapse of time, 
although his decision would have been dif- 
ferent, if an earlier application had been 
made. The same principle was recognized 
^n the case of Jlorse v. Royal, 12 Ves. 373, 
and also in Beclcford v. Wade, 17 Ves. 8S. 
In the case of Bonney v. Ridgard, 1 Cox, 
Oh. 145, relief was refused from the lapse of 
time, though from the face of the assign- 
ment, fraud was appare^t. And in a later 
case of Blennerhassett v. Day, 2 Ball & B. 
104, it was decided, that "where the facts 
constituting fraud are in the knowledge of 
the party, and he lies by for twenty-five 
years, he cannot get relief." This doctrine 
Is illustrated with great ability, by Lord 
Beddesdale, in Hovenden v. Lord Annesley, 
2 Schoales & L. 608. In Peck [Tenn.] 30, 
an able and learned opinion is given, by the 
supreme court of this state in the case of 
Porter's Lessee v. Cocke, in which it is de- 
cided that fraud not being an exception iu 
the statute of limitations, a deed, fraudu- 
lent against creditors, with possession, will 
constitute a bar. Where no interest has 
been paid, and the mortgagee has been in 
possession of the mortgaged premises for 
twenty years, and no special circumstances 
being shown, the mortgagor is barred from 
the equity of redemption. And also where 
the mortgagor has remained in possession 
for the same term, without the payment of 
Interest or on such acknowledgment that the 
mortgage is still existing, he may rely on the 
lapse of time, against a bill to foreclose, 
and the court will presume the money paid. 
[Hughes V. Edwards] 9 Wheat [22 U. S.] 489. 
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In these cases lapse of time is considered 
as operating by way of evidence, to show 
payment or satisfaction of the demand. 
There is no reason why the statute should 
not run in a case of fraud, after it comes to 
the knowledge of the party, as in any other 
case. It is important that the facts whicli 
constitute the fraud, should be investigated 
while they may be within the recollection of 
witnesses; and while the party implicated may 
be able to explain the circumstances. For this 
reason, even in cases of fraud, com-ts of chan- 
cery feel themselves bound by the statute. The 
spirit and policy of the statute are regarded, 
the same in chancery as at law. But, in the 
case under consideration, the fraud charged 
in the bill is denied by the answers; and 
Thompson insists that he is an innocent 
purchaser, for a valuable consideration, 
without notice. He purchased the land in 
dispute, paid the consideration, and received 
a conveyance about two years before the 
commencement of this suit The considera- 
tion paid for this land is admitted to be in- 
adequate, but it is alleged it was sold below 
its value> on account of the interfering claims 
of Thomas Thompson and one Davis. Samp- 
son Williams, in his answer, denies all 
knowledge of interfering rights elder than 
Mitchell's when he made the survey. If the 
uortli-west corner of Thomas Thompson's 
pre-emption should be established at the 
chinkapin oak as claimed by him, and Wil- 
liams had knowledge of the fact; or if. he 
did not in fact make that corner, or know 
that it was fraudulently made, there would 
be no sufficient ground to sustain the allega- 
tion of fraud. Duffield and Ellis swear that 
this corner was made in 1787 by Sampson 
Williams and Thomas Thompson, which is 
two years after Thompson's pre-emption is 
stated to have been surveyed. But both of 
these witnesses have been discredited, at 
least so far, as to render their statements 
under oath questionable; and in this par- 
ticular they are positively contradicted by 
the oath of Thomas Thompson. Jason 
Thompson states that in 1789, Sampson Wil- 
liams was at the red bud and white oak 
corner, but his credibility is impeached. 
Several witnesses of great respectability, and 
who have been long acquainted with the 
survey of Thompson, believe that the tree 
named is the north-west comer of Thomp- 
son's survey. Buchanan, an experienced 
surveyor and a man of high respeetabilitj', 
states that he marked Thompson's north- 
west corner, and that Mitchell's survey 
could not have been otherwise surveyed 
than it was, without interfering with the 
adjacent tracts. That the witness was usu- 
ally directed by the owner in making sur- 
veys, where. the calls of the entry were 
vague. Sampson WUliamS, it appears, lived 
six or seven miles from Mitchell's entry 
when he surveyed it, and was but little ac- ' 
quainted with the lines in the neighborhood, 
and had been a surveyor but a short time. 
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In makiDg the survey, Tliompson states that 
the surveyor acted under the direction of 
ifatherall and himself. The cane was thick, 
so that it -was extremely difficult to ascer- 
tain distances accurately, and great danger 
was apprehended from the Indians. 

The above facts go very far to rebut the 
inferences of fraud, which are drawn from 
the facts of the case. They at least render 
the fraud charged estremely doubtful. If 
Buchanan, after tracing the lines and ascer- 
taining the connections of the different en- 
tries, at this day, is able to say that Mitch- 
ell's survey was accurately and properly 
run, doubt may well exist whether, under 
the embarrassing circumstances which ex- 
isted at the time Williams made the survey, 
there is sufficient ground to charge him with 
fraud. But it is contended that the entry of 
Williams shows he had a knowledge of the 
interfering claims. That enti-y calls to be- 
gin "at a black oak and mulberry, south 
corner of Thomas Thompson's pre-emption, 
running west and north, to include the va- 
cant land between said Thompson's pre- 
emption, the heirs of Nicholas Gentry's pre- 
emption, and east and north to include the 
surplus land within the bounds of said 
Tliompson's pre-emption." The act of 1787 
authorizes an entry of the sm-plus land, as 
above described. The call for the black oak 
and mulberry, the south-west comer of 
Thompson's pre-emption, and the other calls 
of the entry, do not necessarily show that 
Williams was acquainted with the bound- 
aries of Gentry's, Barton's and Tapp's 
claims, which interpose with the survey of 
Mitchell's entry. Believing that there would 
be surplus land in Thompson's pre-emption, 
he wished to cover it by his entiy. 

Under all the circumstances of the ease, 
it does not appear that tlie charge of fraud 
is sustained; but if it were the lapse of 
time and knowledge of the facts possessed 
by Erwin would bring the ease within the 
decisions referred to. The defendant, 
Thompson, is a purchaser without a knowl- 
edge of the circumstances which constitute 
the fi-aud if it exist; and the right set up 
bj' the complainant came into his posses- 
sion by purchase with a knowledge of the 
facts. The land claimed by Thompson has 
been possessed more than twenty years, and 
valuable improvements have been made on 
it. Can a court of chancery in such a case 
give the relief prayed for. The right as- 
serted by the complainant, was stale when 
he purchased it, and he has, to use a com- 
mon expression, slept on it. If, under the 
eix-cumstances, this was a doubtful right, 
when it was assigned to the complainant, it 
is much more so now. If the objection of 
staleness could then have been urged 
against it, the same objection must now be 
insuperable. Forty years have nearly 
■elapsed since this survey was executed, and 
more than thirty years before the complain- 
ant's bill was filed. The repose of society 
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seems to require that more diligence should 
be used in the investigation of controverted 
rights, than has been shown in this case- 
It is enough to settle the disputes of the 
present generation, without looking into the 
dormant transactions of the past. The bill 
must be dismissed at the costs of the com- 
plainant. 
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MITCHELL V. WALKER. 

[7 Reporter, 425; 8 Reporter, 232; 25 Int. 
Rev. Rec. 64, 185; 36 Leg. Int. 74, 158; 2 
Nat. Bank Cas. (Browne) 180; 19 Alb. Law 
3. 182; 26 Fittsb. Leg. J. 95; 4 Gin. Law BuL 
172.] 1 

Circuit Court, W. D. Pennsylvania. Jan. 16, 
1879. 

Nos-Negotiable Notes — Right op Assignee to 
Sue in His Owx N.\me — Fokm of Assignment — 
JuiiisDicTioN of United States Courts — Cuii- 
EBNcr Act. 

1. In Pennsylvania the assignee of a note not 
under seal containing a warrant to confer judg- 
ment may sue in his own name. 

2. No particular form of assignment is neces- 
sary; it is suflSdent that the intent to assign ap- 
pear- 

3. In cases under the national currency act 
[13 Stat. 99], the circuit courts have jurisdiction 
of all actions brought by or against any national 
banking association established in the district 
for which the court is held, without regard to 
the citizenship of the parties or the amount in- 
volved in the case. ' 

In this case judgment had been entered on 
a note not under seal containing a warrant 
of attorney to confess judgment- The note 
was made by the defendant to the order of 
aiitchell and by him assigned to the First Na- 
tional Bank of Butler. The defendant took a 
rule to set aside the judgment for want of 
jurisdiction. 

[The following is an exact copy of the note 
and endorsement on which the action in 
Mitchell V. Walker [Case No. 9,670], in the 
circuit court of the United States for the- 
Western district, was brought: 
[".?1400. Butlesr, Pa., May 31, 1878. 

["Five months after date I promise to pay 
to the order of Alex. Mitchell fourteen hun- 
dred dollars, without defalcation, value re- 
ceived; payable at the First National Bank 
of Butler, Pa. 

["And I do hereby authorize and empower 
any attorney of any court of record in the 
United States, or elsewhere, to appear for 
me and confess judgment against me as of 

1 [Reprinted from 7 Reporter, 425, by per- 
mission. 19 Alb. Law J". 182, gives only a par- 
tial report.] 
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any term for the above sum, with costs of 

suit, attorney's commission of per cent., 

and release of all errors, hereby waiving in- 
quisition, and agreeing to condemnation of 
any property that may be levied upon by any 
execution which may issue forthwith, on fail- 
ure to comply with the conditions hereof, 
without stay of execution; also hereby waiv-. 
ing tlie benefit of any exemption laws, or 
stay laws, or any act of assembly relative to 
execution now in force, or hereafter to be 
passed. [Sainl. Walker. 

["(Endorsed)— For yalue received I do here- 
by assign the within to thfe First National 
Bank of Butler, Pa., and guai-antee the pay- 
ment of the same at maturity, waiving pro- 
test and notice of protest. 

["Alex. jMitchell."] 2 

A. N. Sutton and W. S. Pui-viance, for the 
rule. 
Miller, McBride, and O. McCandless, contra. 

MeKENNAN, Circuit Judge, in delivering 
the opinion of the court, said: Under the 
Pennsylvania decisions the instrument in suit 
is a non-negotiable promissory note. Such in- 
struments are not assignable at common law 
and hence are suable only in the name of the 
original payee. The state statute of May 28, 
1715, provides for the "assignment of bonds, 
specialties, and notes in writing," and that 
the assignee thereof may maintain suit in his 
own name. Under the first section of the act 
any form expressive of the intent of the as- 
signor to vest the ownership of the instru- 
ment in the assignee would effectuate its in- 
tent, but the eighth section requires a seal 
and attestation by two witnesses of "bonds 
and specialties," wMle the assignment of 
"notes in writing" is not restricted by any 
prescribed formula. The note here was duly 
assigned so as to enable the First National 
Bank to bring suit in its own name. Can 
such suit be maintained in this court, both 
parties being citizens of Pennsylvania? Un- 
der the judiciai-y act of 1789 [1 Stat. 73], it 
is clear it could not [both because the legal 
parties are not citizens of different states, and 
because the assignor of the note in suit could 
not maintain it on account of his residence in 
this district] s But the national currency 
act seems to have abrogated the conditions of 
that act so far as they may affect national 
banks organized under the currency act. 
That act (section 57) gives to the circuit 
courts original jurisdiction "of all suits by or 
against any banking association established 
in the disti-ict for which the court is held vai~ 
der any law providing for national banking 
associations." This is reenacted by Kev. St. 
c. 7. The enactment was not necessaiy to 
confer jurisdiction upon the circuit courts of 
suits by and against banking associations, be- 
cause as separate bodies they might sue and 
be sued in such courts under the judidaiy act 

2 [From 36 Leg. Int. 158.] 

3 [From 36 Leg. Int. 74.] 



when the conditions prescribed by that act 
existed. That was manifestly not its object. 
But it is an unconditional grant of jurisdic- 
tion of all suits by or against national banks 
to the circuit court of the district in which 
such banks are established, and is limited to 
these courts. Hence the more reasonable hy- 
pothesis is that it was intended to enable na- 
tional banks to sue and be sued in the circuit 
courts of their several districts alone, irre- 
spective of the conditions as to the amount in 
controversy and the citizenships of the par- 
ties which are imposed upon the right by the 
judiciary act. So it has been held in several 
eases where suits were instituted by national 
banks as indorsees of commercial paper. The 
note in this case is not negotiable, but al- 
though in most of their characteristic quali- 
ties the instruments ai*e unlike, and the legal 
effect of their transfer is in some respect dif- 
ferent, yet what reason is there for a discrim- 
inating application of the statutory provision, 
where the right to sue in his own name by an 
assignee or indorsee is just as full and com- 
plete in the one case as in the other. The 
terms of the statute embi-ace all suits alike, 
and their fair import is that of all suits which 
a national bank may rightfully institute in 
its own name the circuit court of the district 
in which it is established may entertain juris- 
diction. Motion to set aside denied, and 
leave given plaintiff to amend by striking out 
the name of "Alexander Mitchell, for use," 
[so that the First National Bank shall stand 
as the legal plaintiff on the record.] s 
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MITCHELL V. WILSON. 

[3 Oranch, 0. C. 92.] 1 

Circuit Court, District of Columbia. May, 1827. 

Replevin — No Appearaxcb — Excuse — Neglect 
OF Defexjjant's Counsel— Discomtinuaxce. 

1. If the defendant in replevin does not appear 
at the return of the writ, and the plaintiff takes 
no step to obtain an appearance at that term, 
the cause is discontinued, and the clerk will not 
bring it forward upon the docket of the next 
term, and the court will not reinstate the cause 
at the subsequent term, although the defendant's 
attorney make affidavit that he was employed by 
the defendant to appear for him at the preceding 
term, and promised and intended so to do, and 
thought he had done so, but finds his appearance 
was not entered, and presumes it was because 
he had forgotten to give the order to the clerk; 
and although the defendant make oath tha^ be- 
fore the sitting of the last court he went to the 
clerk's office, and informed one of the clerks that 
he should defend the said suit, and that Mr. Key 
was his attorney. 

2. After the discontinuance of the replevin, 
the goods are no longer in the custody of the 
law, and the defendant is not guilty of a con- 
tempt in taking possession of them. 

Replevin for a negro woman named Ma- 
hala. 
The defendant [William Wilson] did not ap- 



3 [From 36 Leg. Int. 74.] 
1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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pear at the last term (to wlilcli term the writ 
was returnable), and the plaintiff [Thomas L. 
Mitchell] took no step to obtain an appear- 
ance; no continuance was entered or ordered, 
and the clerk did not bring the cause for- 
ward upon the docket of this term, consider- 
ing it as discontinued; and of that opinion 
was THE COURT (THRUSTON, Circuit 
Judge, absent). It did not appear to be the 
misprision of the clerk. The court had de- 
cided the point in some previous cases. 

Mr. Key moved the court to reinstate the 
cause and to order it to be brought forward 
upon the docket of the present term, and 
made affidavit that he was employed by the 
defendant to appear for him in the suit, at 
the last term, and promised, and intended to 
do so, and thought he had done so, but finds 
that his appearance was not entered; and 
pi-esumes it arose from his forgetting to give 
the order to the clerk. The defendant Wil- 
son also made aflBLdavit that before the sit- 
ting of the last court, he went to the clerk's 
ofla.ce and informed one of the clerks that he 
should defend the said suit and that Mr. Key 
was his attorney. 

But THE COURT (THRUSTON, Circuit 
Judge, absent), refused to reinstate the eaUse. 

Mr. Cose, for plaintiff, moved for an at- 
tachment of contempt against the defendant, 
for having since the last term taken posses- 
sion of the replevied goods. 

But THE COURT refused; being of opin- 
ion that when the action of replevin was dis- 
continued, the goods were no longer in the 
custody of the law. 

[For subsequent proceedings in this case, see 
Case No. 9,672.] 
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MITCHELL V. WILSON. 

[3 Cranch, C. C. 242.] i 

Circuit Court, District of Columbia. Dec. 
Term. 1827. 

Deed — Ghaxting Clause — Habendum— Deed op 
Slave— Possession — Evidence op Title— Re- 
plevin — Possession Taken bt Dependant. 

1. Whatever may be the words of grant in a 
deed, it is the office of the habendum, to limit 
and confine them, and to ascertain the com- 
mencement and duration of the estate created or 
conveyed by the deed. 

2. A deed of bargain and sale was made, (and 
duly acknowledged and recorded,) by J. W. to 
his brother T. W., of a negro woman named 
Bet, and her increase, and a negro boy named 
Patrick, "from and after the date hereof," 
*'with this reserve, that they are to remain with 
J W. my father, who is to hold and have the 
entire use and benefit of them during his life, 
and at his decease my said brother Thomas, his 
heirs, executors, administrators, or assigns, to 
take, hold and possess them ever after; to 
have, and to hold, the said negro woman Bet, and 
her increase, as aforesaid, and negro boy Pat- 
rick, (from and ever after the decease of my 
father, as aforesaid,) unto my said brother 
Thomas Wilson, his heirs, executors, administra- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



tors, and assigns, with general warranty from 
and after the decease of. my father, as afore- 
said." T. W. died in the lifetime of the fatlier. 
JBeld, that neither T. W. nor the father took any 
thing by the deed. 

3. The possession of a slave for twenty years, 
is prima facie evidence of a good title in a plain- 
tiff in replevin, against everybody who does not 
show a better. 

4. If a replevin be discontinued, the defendant 
is not guilty of a contempt in taking possession 
of the goods, they being no longer in the cus- 
tody of the law. 

ReiDlevin for a negro woman named Mahala. 
This cause, which was discontinued at De- 
cember term, 1826, for want of the defend- 
ant's appearance, was by consent of the par- 
ties, at May term, 1827 [Case No. 9,671], rein- 
stated, with a mutual release of errors, and 
It was agreed that upon a motion for the re- 
turn of the property, the whole merits of the 
cause should be decided. The motion to re- 
turn the property was accordingly made. 

Mr. Coxe and Sir. Ashton, for plaintiff in 
replevin. 
Mr. Key, for defendant. 

CRANCH, Chief Judge (THRUSTON, Cir- 
cuit Judge, absent). This is an action of re- 
plevin, brought on the loth of May, 1826, 
by Thomas L. Mitchell, against William Wil- 
son, administrator of Thomas Wilson, for a 
female slave, named Mahala, about twenty- 
one years of age. Mahala was the daughter 
of Bet. On the 20th of July, 1787, Joseph 
Wilson, son of Lancelot, made a bill of sale 
of his slave Bet, then about sis years old, 
and three other slaves, to his son Joseph 
Wilson, Jimior, and his heirs and assigns, in 
consideration of £105 paid by him to, or for 
his father. This bill of sale was recorded on 
tlie 7th of August, 17S7, but was never ac- 
laaowledged. Joseph Wilson, Junior, was then 
about twenty-seven years old, had a wife and 
family, and lived in the same house with his 
father, who delivered the slaves to him, and 
who was an intemperate man, and in em- 
barrassed circumstances, and for whom his 
son had paid debts to the amount of f lOo. 
The slaves remained in the joint family of 
the father and son until the father and son 
moved into separate houses in the same 
neighborhood, when the slaves, excepting Bet, 
remained with the son, but were often in the 
service of the father. Bet lived with the 
father, and was an idiot, lame, and worth- 
less. On the 31st of December, 1801, Joseph 
Wilson, Jr., made a bill of sale, under seal, 
in consideration of £25, to his brother, Thom- 
as Wilson, of Bet, then said to be about twen- 
ty-three years of age, "and all her increase, 
from and after the date hereof, and her son, 
a negro boy named Patrick, about eighteen 
months old; with this reserve, that they are 
to remain with Joseph Wilson, my fatlier, 
who is to hold and have the entire use and 
benefit of them during his life, and, at his 
decease, my said brother, Thomas Wilson, 
his heirs, executors, administrators, or as- 
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signs, to talce, hold, and possess tliem ever 
after: To liaye and to hold the said negro 
woman. Bet, and her increase, as aforesaid, 
and negro hoy, Patrick, (from and after the 
decease of my father, as aforesaid,) unto my 
said hrother, Thomas Wilson, his heirs, ex- 
ecutors, administrators, and assigns," with 
general warranty, "from and after the de- 
cease of my father, as aforesaid." This hill 
of sale was, on the day of its date, acknowl- 
edged before a justice of the peace in Prince 
George's coimty, and enrolled on the 2d of 
January, 1802. Bet continued in the posses- 
sion of the father. In the spring of 1805, 
however, she was found, with her child, Ma- 
hala, then from six to nine months old, living 
in the family of Thomas L. Mitchell, the 
plaintife, whose wife was the daughter of the 
said Joseph Wilson, of Lancelot, and sister 
of Joseph Wilson, Jr. Mahala continued in 
the possession of Thomas L. Mitchell, from 
that time until two or three days hefore this 
wi'it of replevin was issued; when the de- 
fendant, William Wilson, son of Thomas, 
having then recently taken letters of admin- 
isti-ation in this District, on the estate of 
Thomas Wilson, who died about the year 
1805, probably hefore the birth of Mahala, 
and certainly several years before the death 
of his father, Joseph Wilson, of Lancelot, 
seized upon Mahala, and claimed her as part 
of his father's estate; in consequence of 
which seizure, Thomas L. Mitchell obtained 
this writ of replevin. On the 1st of February, 
1S06, Joseph Wilson, of Lancelot, by deed of 
bargain and sale, duly acknowledged and 
recorded, conveyed to Thomas L. Mitchell 
and his wife the slave Mahala, and all her 
posterity, she then being and remaining in 
their possession. Bet was always in posses- 
sion of Wilson, the father, or of Thomas L. 
Mitchell, from the time of the separation of 
the families of the said Wilson and his son, 
Joseph, until the death of Wilson, the father, 
about fifteen years ago. Neither Bet nor Ma- 
hala was ever in the possession of Thomas 
Wilson, who lived in Ann Arundel county. 
Wilson, the father, and his son Joseph, lived 
in Prince George's county, near Bladens- 
burgh. It does not appear how many chil- 
dren were left by Thomas Wilson nor of what 
age. If he died in 1805, the youngest must 
be now at least twenty-one years old. This 
is a motion by the defendant for a return of 
the property replevied; and it is agreed that 
tlie court shall, upon that motion, decide the 
wliole merits of the case, without a jury. 

On the part of the defendant it is contend- 
ed that, by the deed of 1787, from .the father 
to his son Joseph, the legal title of Bet was 
ti-ansf erred to the son; and that, by his deed 
of 1801, it was conveyed to his brother, Thom- 
as Wilson, and that Mahala, whether born 
before or after the death of Thomas Wilson, 
became part of his estate, which has never 
yet been legally distributed or settled. The 
possession having always been in Mitchell, 
the burden of proof is upon the defendant to 
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show a better title. It seemed to be admit- 
ted by Mr. Wilson, in his testimony, that the 
possession of Bet always remained in his 
father until his death. But if -the deed of 
17S7 were bona fide, and for a valuable con- 
sideration, that circmnstance did not prevent 
the operation of the deed. The title was 
transferred to his son. Act Md. 1729, c. 8, 
§ 5, for the relief of creditors against secret 
sales, does not make void the sale against any 
person claiming under the vendor; and Sup- 
plementary Act 17G3, c. 13, applies only to 
gifts, not to bona fide sales. The fact of its 
being a bona fide sale, for valuable consid- 
eration, depends principally upon the testi- 
mony of the witness, the vendee, and the 
averment in the deed itself. He swears posi- 
tively and unequivocally, that he paid up- 
wards of £100 of his father's debts, and that 
such payment was the consideration of the 
deed. His testimony is corroborated by that 
of other witnesses, who have spoken of the 
embarrassed situation and bad management 
of the father, and, by the fact that the cred- 
itors of the father have never pursued this 
property in the hands of the son. An attempt 
has been made to discredit the general repu- 
tation of the witness for veracity; but, upon 
the whole, we think his credit is sustained, 
although there seemed to be a strong bias in 
favor of the defendant. We take the fact, 
therefore, to be, that the deed of 1787 was 
bona fide, and for a valuable consideration, 
and transferred the legal title in Bet to Jo- 
seph Wilson, the son. It is not so clear what 
was the effect and operation of the deed of 
1801, from Joseph, the son, to his brother, 
Thomas. It purports to be for a valuable con- 
sideration, and bona fide, and is duly ac- 
knowledged and recorded; but did it pass a 
present interest to Thomas Wilson? It pur- 
ports to bargain and sell the negro woman. 
Bet, "and all her increase, from and after the 
date hereof," and the negro boy, Pati-ick, 
"with the reserve, that they are to remain 
with Joseph Wilson, my father, who is to 
hold and have the entire use and benefit of 
them dmring his life, and at his decease my 
said brother, Thomas Wilson, his heirs," &c., 
"to take, hold, and possess them ever after: 
To have and to hold the said negro Bet and 
her increase, as aforesaid, and negro boy, Pat- 
rick, (from and ever after the decease of my 
father, as aforesaid,) unto my said brother, 
Thomas, his heirs," &c. Whatever may be 
the words of grant in a deed, it is the office 
of the habendum to limit and confine them, 
and to ascertain the commencement and dura- 
tion of the estate created, or conveyed by the 
deed. Here, in the very terms of the grant, 
there is a reserve of the possession and en- 
tire use and benefit of them to the father, 
during his life; and it was uncertain wheth- 
er Thomas would survive him, and, in fact, 
he did not. And it is further said, in the 
terms of the grant, that "at his," the father's, 
"decease," the brother was "to take, hold, 
and possess them." If he could not take, 
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hold, or possess them, nor hare any use or 
benefit of them during Ms father's life, and 
he died before his father, did any thing vest 
in him by the deed? But the habendum is 
decisive. He was to have and to hold after 
the decease of his father. The estate was not 
to commence until the death of his father. 
He died before his father, and therefore the 
estate never did commence. Nothing ever 
passed from Joseph Wilson, Jr., by that deed. 
It created no estate in his father, because 
his father was not a party, and because there 
are no words of grant, or habendum, to the 
father. Thomas cannot be considered as hold- 
ing the legal estate as trustee for the father, 
because the legal estate never vested in 
Thomas. It remained in Joseph Wilson, Jr.; 
and the contest must now be between his le- 
gal title and the possession of Mitchell, for 
the father having no legal title, could convey 
none, by his deed of 1806, to Mitchell, after 
the death of Thomas. The question remain- 
ing is, whether the long possession of Mitchell 
is a bar to the legal title of Joseph Wilson, 
Jr. Upon that point we should like to hear 
an argument. 

At the adjourned October session of aiay 
term, 1827, the point was argued by Mr. Key, 
for the defendant, and by Mr. Jones and Mr. 
Ashton, for the plaintiff. 

Mr. Key contended that the possession of 
a chattel does not give title. The statute of 
limitations is only a bar to the remedy, not 
to the right. It does not destroy the cause 
of action. If it destroyed the right, it would 
not be necessary to plead it. It might be 
given in evidence on the general issue. 1 
Cranch £5 U. S.] Append. 466; Quantock v. 
England, 5 Burrows, 2628; Hodsden v. Har- 
ridge, 2 Saund. 63; Ballantyne, 188, 267. The 
only cases opposed to this principle are the 
Virginia cases, in which it has been decided 
that five years' possession of a uegro gives I 
good title against all the world. But they de- 
pend upon the peculiar statutes of frauds of 
Virginia, in respect to the transfer of negroes. 
They are a peculiar kind of estate, being nei- 
ther chattels nor lands. They were formerly 
considered as real estate, subject to dower 
and curtesy; but in 1792 the legislature of 
Virginia enacted that they should be no long- 
er real estate. The cases do not say that 
possession of any other chattel gives title. 
Newby v. Blakey, 3 Hen. & M. 57; Elam v. 
Bass' Ex'r, 4 Munf. 301; Garth v. Barksdale, 
5 Munf. 101; Gay v. Moseley, 2 Munf. 545; 
St Va. 1792, c. 103, § 49; Old Rev. Code, 
p. 192; 1705, e. 3. In 1725, they were ex- 
empted from execution for debt; and, in 
1758. they could be only transferred by deed, 
or will, like lands. Old Va. Justice, 318; Tay- 
lor V. Horde, 1 Burrows, 119. Enti-y is nec- 
essary to maintain ejectment Runn. Eject 
99. By the Maryland acts of Februai-y, 1777, 
e. 15, § 7, and 1780, e. 5, § 14, and Appendix 
1782, c. 55, § 5, exceptions to the act of lim- 
itations may be given in evidence, on a gen- 
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eral replication to the plea of limitations. In 
England, twenty years' possession of land 
gives good title, because the statute takes 
away the right of entiy after that time, not 
merely the legal remedy; so that the statute 
of limitations need not be pleaded in eject- 
ment. This case is to be decided according to 
the law of Maryland; and in Smith v. Wil- 
liamson, 1 Har. & J. 147, it was decided that, 
iu replevin, the statute of limitations must 
be pleaded; because it only goes to the rem- 
edy, not to the right. 

Mr. Coxe and Mr. Ashton, contrd. The 
court has decided that neither the plaintiff 
nor the defendant has a documentary title. 
The question, then, is, whether twenty years' 
possession of the slave is a good title for a 
plaintiff in replevin? The object of the stat- 
ute of limitations is, to protect the possession 
under a title supposed to be good. It was 
founded upon great principles, and upon like 
principles has been expounded by the courts; 
and they have applied its principles to analo- 
gous cases, not embraced in the letter of the 
act Thus, set-off may be objected to on the 
trial, if barred by the statute of limitations. 
Ballantyne, 94. When a party can plead it, 
he must; but when he cannot plead it he 
may give it in evidence. In trespass, as well 
as in ejectment, twenty years' possession 
gives good title. The same reason applies 
to chattels; and the same reason which ap- 
plies to negroes, is applicable to any other 
chattel Shelby v. Guy, 11 Wheat. [24 tJ. S.] 
371; Brent v. Chapman, 5 Cranch [9 U. S.] 
358. The supreme court did not rely on the 
statute of frauds of Virginia, but on the stat- 
ute of limitations. This is a motion for a re- 
turn of the propert3', with an agreement that 
the court may decide upon the whole merits 
of the case. If, then, the plaintiff could, iu 
any way, plead the statute of limitations, it 
will be considered by the court as pleaded. 
While Mitchell had the possession, he had a 
good title, of which he could not be deprived 
by any legal process, or remedy; and there 
is no legal right without a remedy. Under 
the agreement in this suit, the plaintiff cannot 
be prevented from availing himself of the 
protection of the statute of limitations. 

Mr. Key, in reply. If the act of limitations 
went to the right, it would be unconstitution- 
al, because it would impair the obligation of 
the contract The statute does not say, that 
the owner shall not retake his property, after 
the lapse of the three years which bars his 
action. A man who loses his goods, or whose 
slave runs away, may lawfully take peace- 
able possession of them wherever he can find 
them, and then holds them in all his original 
right 

THE COURT took time to consider until 
this term, and on the 2d of January, 1828, 
CRANCH, Chief Judge, delivered the opin- 
ion of the court. 

This is an action of replevin for a female 
slave named Mahala. Upon a motion for a 
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return of the slave to the defendant, this 
court, at the last term, (May, 1827,) was of 
opinion that the legal title Tvas not in the de- 
fendant, and it appeared that the slave never 
was in the possession of the defendant's in- 
testate, nor of the defendant, except for two 
or three days before the writ of replevin was 
issued, when the defendant, claiming title as 
administrator of Thomas Wilson, took pos- 
session of her. There was no evidence of 
title in the plaintiff, except that he had been 
in possession of her, claiming title, ever since 
she was six or nine months old, when she 
and her mother Bet, were seen by the wit- 
ness in the possession of the plaintiff; and 
the probability was, that Mahala was born 
in Ms possession, his wife being the daughter 
of Joseph Wilson, of Lancelot, the foi-mer 
owner of Bet, who was a crippled and worth- 
less idiot. 

The court, on examination of the evidence 
upon the motion for a return of the slave, 
was of opinion that the documentai-y legal 
title of Bet, at the time of the birth of Ma- 
hala, was in Joseph Wilson, Junior, the son 
of Joseph Wilson, of Lancelot, and requested 
an argument upon .tlie question whether the 
long possession of the plaintiff, Thomas L. 
Mitchell, either gave, or was evidence of, 
such a title as would enable the plaintiff to 
maintain replevin against the present defend- 
ant, William Wilson, the administrator of 
Thomas. That argument was heard at the 
adjourned session of May tei-m, in October. 
It was contended for the plaintiff, that such a 
possession as would nave been a good bar to 
an action of detinue constituted a valid title 
against everybody. On the other hand, it 
was said, for the defendant, that there was 
no limitation against a man's taking posses- 
sion of his goods and chattels. That the stat- 
ute of limitations was a bar only to the ac- 
tion, not to the right That it was not lilce 
the possession of lands, for in that case, the 
■statute takes away the right of entry, with- 
out which the action of ejectment cannot be 
maintained. That in ejectment, it is not nec- 
•essaiy to plead the statute, because the plain- 
tiff must show a right of entry, as a part of 
liis title to recover; but in mere personal ac- 
tions, it is necessary to plead it, because it is 
only a bar to the remedy. That in Maiyland 
it has been decided, that 'in replevin, the stat- 
ute must be specially pleaded. Smith v. Wil- 
liamson, 1 BLar. & J. 147. That the cases in 
Virginia, in which it has been decided, that 
five years' possession of a slave gives a sub- 
stantive title to a plaintiff in detinue, were 
■cases under the peculiar statute of frauds of 
that state, where slaves were, for a long time, 
•considered as real estate. 

In reply to which, it was said, for the plain- 
tiff, that the supreme court of' the United 
States, in the case of Mclver v. Ragan, 2 
Wheat, [lo U. S.] 29, said, that "the statute 
of limitations is intended, not for the punish- 
ment of those who neglect to assert their 
lights by suit, but for the protection of those, 



who have remained in possession, under color 
of a title believed to be good." That such is 
emphatically the case, in the present instance. 
That the principles of the statute have been 
found to be so beneficial, that courts, both 
of law and equity, have extended them to 
analogous cases, not embraced by the letter 
of the statute; and although courts of law 
have decided, tliat it must be pleaded where 
it can be pleaded, yet, where, it cannot be 
pleaded, they have permitted it to be given 
in evidence, as in the case of a set-off barred 
by the statute, &c. That the principle of the 
rule, that twenty years' possession of lands 
gives a substantive title upon which a plain- 
tiff in ejectment may recover, applies equally 
to the case of personal chal!tels; and has been 
so applied by the court of appeals, in Vir- 
ginia, in the case of Newby v. Blakey, 3 Hen. 
& M. 57, and by the supreme court of the 
United States in the cases of Brent v. Chap- 
man, 5 Oranch [9 U. S,] 358, and Shelby v. 
Guy, 11 Wheat [24 U. S.] 371. That al- 
though there were cases of slaves, yet the 
principle, the reason, and the law, upon which 
those cases were decided, are equally appli- 
cable to chattels of any other description. 
These cases were not decided upon the stat- 
ute of frauds, but upon the statute of limita- 
tions, as clearly appears from a remark of the 
supreme court, in its opinion in the case of 
Shelby V. Guy, 11 Wheat. [24 U. S.] 374, 
where the judge observes, that "the dates 
and facts do not bring the case within the 
operation of the statute of frauds of 1785." 
These cases and principles seem to me to be 
decisive of the present question. 

.It is not necessary, in this case, to decide 
that the possession of the plaintiff gives him 
a good title against all the world. It is suffi- 
cient in this action, and against this defend- 
ant, who has no title or right of possession, 
that it is prima facie evidence of title, and is 
sufficient against everybody who does not 
show a better. It having been agreed, that 
the court should, upon this motion for a re- 
turn of the property, decide the whole merits 
of the cause, I am of opinion that the defend- 
ant ought to confess judgment for one cent 
damages and costs. 

Judgment for the plaintiff. 

MORSELL, Circuit Judge, concurred. 
THRUSTON, Cu-cuit Judge, absent 
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MITCHELL V. WINSLOW et al. 

[2 Storr, 630; 1 6 Law Rep. 347.] 

Circuit Court, D. Maine. Oct, 1843. 

Chattel Moktgage — After- Acquired Stock — 
Baxkruptct — Rights ov Assignee. 

1. Assignees in bankruptcy, except in cases 
of fraud, take only such rights and interests as 

1 [Reported by William W. Story, Esq.] 
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the bankrupt himself had, and could himself 

claim and assert at the time of his bankruptcy; 

and they are affected with all the equities, 

which would affect the bankrupt himself, if he 

were asserting those rights and interests. 

[Cited in Fletcher v. Morey, Case No. 4,86i; 

Re Gregg, Id. 5,796; Ooggeshall v. Potter, 

Id. 2,955; Ex parte Ames, Id. 323; Re 

Arledge, Id. 533; Nichols v. Eaton, Id. 10,- 

241; Seammon v. Bowers, Id. 12,431; Casey 

V, La Societe de Credit Mobilier, Id. 2,496; 

Williamson v. Colcord, Id. 17,752; Rollins 

V. Twitchell, Id. 12.027; Yeatman v. New 

Orleans Sav. Inst,, 95 U. S. 766; Casey v. 

Cavaroc, 96 U. S. 487; Re Smith, Case No. 

12,990; Thrall t. Crampton, Id. 14,008; 

Sehulze v. Bolting. Id. 12,489; Stewart v. 

Piatt, 101 XJ. S. 739.] 

[Cited in Martin T.Bowen.51 N. J. Eq. 458, 26 

AtI.S25; Hersey v. Elliot, 67 Me. 527. Cited 

in brief ia Williams v. jackman, 16 Gray, 

516. Cited in Gay v. Bidwell, 7 Mich. 532; 

Brown v. Brabb, 67 Mich. 22, 34 N. W. 405; 

Eattredge v. Warren, 14 N. H. 532; Kirk 

V. Roberts (Cal.) 31 Pac. 622; Goodsell v. 

Benson, 13 R. I. 246; Pond v. Campbell, oG 

Vt. 678.] 

[See In re Clark, Case No. 2,798.] 

2. To make a grant or a^signment valid at 
law, the thing, which is the subject of it, must 
have an existence, actual or potential, at the 
time of such grant or assignment. A mere possi- 
bility is not assignable. 

[Cited in Woodworth v. Sherman, Case No. 
18,019. Distinguished in Crampton v. Jer- 
kowski, 2 Fed. 493.] 

[Cited in Field v. Mayor, etc., of New York, 
6 N. Y. 186. Cited in brief in Hart t. F-arm- 
ers' & Mechanics' Bank, 33 Vt. 257; Union 
Manuf'g Co. v. Lounsbury, 41 N. Y. 367.] 

3. But courts of equity support assignments, 
not only of choses in action, but of contingent 
interests and expectations, and also of things, 
which have no piesent actual potential exist- 
ence, but lest in mere possibility only. 

[Cited in Wright v. Shumway, Case No. 18,- 
093; Coe v. Pennock, Id. 2,942; Brett v. 
Cai-ter, Id. 1,844; Miller v. Jones, Id. 9,576; 
Calhoun t. Memphis & P. R. Co., Case No. 
2,309. Cited in brief in Pennock v. Coe, 
23 How. (64 U. S.) 130. Cited in Toledo, 
D. & B. R. Co. T. Hamilton, 134 XJ. S. 
300, 10 Sup. Ct 548. Distinguished in 
Crampton v. Jerkowski, 2 Fed. 493. Cited 
in Parker v. New Orleans, B. R. & V. R. 
Co.. 33 Fed. 696.] 

[Cited in Apperscn v. Moore, 30 Ark. 56; 
Kane v. Clough, 36 Mich. 439. Cited in 
brief in France v. Thomas, 86 Mo. 82. 
Cited in Will'ams v. Briggs, 11 R. I. 478. 
Doubted in Chynowith v. Tenney, 10 Wis. 
403.] 

4. Where a mortgage or a lien is created on 
chattels by contract, it is competent for the par- 
ties to agree, that the possession and use there- 
of shall be retained by the mortgagor until the 
breach of the condition, or by the debtor until 
the creditor shall assert his rights against it as 
a security for the debt. 

[Cited in Fletcher v. Morey, Case No. 4,804; 

Dunham v. Cincinnati, P. & C. R- Co., 1 

Wall. (68 XJ. S.) 268; Toledo. D. & B. R. 

Co. v. Hamilton, 134 XJ. S. 300, 10 Sup. Ct. 

548; Brett v. Carter, Case No. 1,844; Miller 

T. Jones, Id. 9,576.] 
[Cited in De Wolf v. Sprague Manuf'g Co., 49 

Conn. 289; Edwards v. Peterson, 80 Me. 

372. 14 Atl. 937; Reading v. Wilson, 38 N. 

J. Bq. 446; Ludlum v. Rothschild, 41 Slinn, 

222. 43 N. W. 137; Grand Forks Nat. Bank 

v. Minneapolis & N. Elevator Co., 6 Dak. 

357, 43 N. W. 808; Pierce v. Langdon (Ida- 



ho) 28 Pac. 403: Collins's Appeal, 107 Pa. 
St. 602; Williams v. Cunningham (Ark.) 12 
S. W. 1072.] 

5. A. and B. being engaged, in 1839, in the 
manufacture of cutlery, borrowed of 0. a sum 
of money, payable in four years, with interest 
semi-annually, and on the same day gave him a 
deed of all the machinery in their manufactory, 
with all the tools and implements of every kind 
thereunto belonging and' appertaining, together 
with all the tools and machinery for the use of 
the said manufactory, which they might at any 
time purchase for four years, from that date, and 
also all the stock, which they might manufac- 
ture or purchase during the said four years. On 
the 26th of August. 1842, A. and B. filed their 
petition to be declarea bankrupts, and subse- 
quently were so declared, and an assignee was 
appointed. On July 16th, 1842, for breach of 
the conditions of the mortgage, the agent of 0. 
took possession of the property, including the 
machinery, &c. which were in the possession of 
the factory when the mortgage was made, and al- 
so machinery, tools, and stock in trade, which 
had been made and purchased after the execu- 
tion of the mortgage. On petition of the as- 
signee in bankruptcy of A. and B. for an order 
of court authorizing him to take possession, it 
was held that the mortgage and the possession 
taken on .Tuly 16th, 1842. constituted such a 
lien in favor of the mortgagee to the property ac- 
quired subsequent to the time of executing the 
mortgage, as is protected under the provision in 
the second section of the bankrupt act [of 1841 
(5 Stat. 440)]. 

[Cited in Seammon v.Bowers, Case No. 12.431; 
Sixpenny Sav. Bank v. Estate of Stuyvesant 
Bank, Id. 12,919; Re Baker, Id. 762; Brett v. 
Carter, Id. 1,844; Barnard v. Norwich «fe W. 
R. Co., Id. 1,007; Bllett v. Butt, Id. 4,3&t; 
"VSTiithed v. Pillsbury, Id. 17,572. Distin- 
guished in Crampton v. Jerkowski, 2 Fed. 
493. Cited in Freights of The Kate, 63 Fed. , 
714.] 

[Cited in brief in Tucker v. Daly, 7 Grat. 331. 
Distinguished in Gay v. Bidwell, 7 Mich. 
525. Approved in Wright v. Bircher, 72 Mo. 
187. Cited in brief in France v. Thomas, 86 
Mo. 81. Cited in First Nat. Bank v. Turn- 
bull, 32 Grat. 701; Parker v. Jacobs, 14 S. 
O. 112; Pierce v. Emery. 32 N. H. 506; 
Griffith v. Douglass, 73 Me. 537; Collins' 
Appeal. 107 Pa. St 602; Cook v. Corthell, 
11 R. I. 491.] 

6. Such stipulations in a mortgage, in rosjanl 
to property subsequently acquired, protect siu-Ti 
property from other creditors of the mort- 
gagor. 

[Cited in National Shoe & Leather Bank v. 
Small, 7 Fed. 842.] 

[Distinguished in Hoyle v. Plattsburgh & M. 
R. Co., 54 N. Y. 321. Cited in McCaffrey v. 
Woodin. 65 N. Y. 467; Parker v. Jacobs. 14 
S. 0. 112; Cock v. Corthell, 11 R. I. 489; 
Collins' Appeal. 107 Pa. St. 602. Cited in 
brief in Collender Co. v. Marshall, 57 '\''t. 
234.] 

7. Quaere, as to the effect at law of such stipu- 
lations, in a controversy between a first and sec- 
ond mortgagee, as to property acquired, and in 
esse after the execution of the first mortgage, 
and before the execution of the second, both 
the mortgagees being bona fide purchasers for a 
valuable consideration, and the second mortgagee 
having no notice of the prior incumbrance. 

[Cited in Gregg v. Sanford, 24 111. 20; Hamlin 
V. Jerrard, 72 Me. 76; Cook v. Corthell, 11 
R. I. 487. Distinguished in .Tones v. Rich- 
ardson, 10 Mete. (Mass.) 488. Cited in 
brief In France v. Thomas, 86 Mo. 82.] 

This was a petition of Mitchell, assignee of 
George and David N. Ropes, praj'ing for an 
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order of court, authorizing liim to take pos- 
session of certain property in the possession 
of is^eal Dow, one of the respondents, and al- 
leged to belong to the estate of the bank- 
rupts. The facts were these; in 1839, the 
Jlessrs. Ropes were engaged m the manufac- 
ture of cutlery in "Westbrook, and on the first 
of December of that year, borrowed of Jere- 
miah Wmslow, of Havre, in the kingdom of 
France, $15,000, payable in four years, with 
interest semi-annually, and on the same day 
made and executed a deed, conveying to Win- 
slow "all and singular all the machinery of 
eveiT kind, which is in and belonging to our 
cutlery manufactory at Saccarappa, in West- 
brook, with all the tools and implements of 
every kind thereunto belonging and apper- 
taining, together with all the tools and ma- 
chinery for the use of said manufactoiT, 
which we may at any time purchase for four 
years from this date, and also all the stock 
which we may manufacture or purchase dur- 
ing said four years. To have and to hold, 
&c." (with covenants of title and wan-anty, 
&c.) 'Trovided, neverthelers, that if the 
Ropeses paid to Winslow, within four years, 
the principal sum borrowed, with interest, 
semi-annually, then the deed, with certain 
notes of hand given to secure the same, to be 
void. Provided, also, until default of or in 
the payment of said sums of money, or of 
some part thereof, or of the mterest therefor, 
contrary to the true intent and meaning of 
the preceding proviso, It shall and may be 
lawful to and for the said George and David 
N. Ropes, their heirs and assigns, quietly and 
peaceably, to hold and enjoy, all and singular 
the premises hereby granted, and to secure 
and take the rents and profits therefor, to and 
for their own use and benefit, without denial 
or interruption of or by the said Jeremiah, 
his heirs or assigns, or any other person or 
persons claiming by or under him." This 
deed was duly recorded in the records of the 
town of Westbrook, pui-suant to the provi- 
sion of the law of the state. On the 12th of 
July, 1842, the bankrupts stopped payment, 
and on the 26th of August, filed their petition 
to take the benefit of the bankrupt law, and 
were duly declared bankrupts by a decree of 
the court, on the 25th of October, 1842. On 
the 16th of July, 1842, the interest on the 
notes being in arrear and unpaid, Nathan 
Winslow, as the agent of Jeremiah, who was 
then absent from the country, took possession 

of the property, and on the of October, 

before the filing of the petition of the assignee 
of the Ropeses, sold the propeity to Neal 
Dow. The bankrupts continued their busi- 
ness up to the 12th of July last, when they 
stopped payment, and in the property on 
hand on the 16th of July, when the agent of 
Winslow took possession for breach of the 
conditions of the mortgage, were included the 
machinery and tools, which were in the fac- 
torj% and in possession of the bankrupts, 
when the deed was executed, and also, other 
machinery, tools, and stock in trade, which 
17FED.0AS.— 34 
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had been made and purchased after the exe- 
cution of the deed. 

The case came on to be heard in the dis- 
tiiet court, on a petition and answer, and the 
district judge ordered the following ques- 
tions,^arising on the facts stated in the peti- 
tion and answer, to be adjourned into the cir- 
cuit court for a final decision. [Case unre- 
ported.] 

1. Whether the deed of mortgage executed 
by George and David N. Ropes, on the fii-st 
of December, 1839, together with possession, 
taken July 16th, 1842, by N. Winslow as 
agent of Jeremiah Wuislow, created such a 
lien in favor of the mortgagee, on the ma- 
chinery, tools and stock in trade, acquired by 
the mortgagors, either by pm-chase or other- 
wise, and put into the factory subsequent to 
the time of executing the moi-tgage deed, as 
is protected under the proviso in the second 
section of the bankrupt law. 

2. Whether, admitting, that as between 
the mortgagor and mortgagee, the stipula- 
tions of the contract might be a good and 
sufficient authority for the mortgagee to take 
possession of, and apply the subsequently ac- 
quired machinery, tools and stock, to the pay- 
ment of the debt, such stipulations in a deed 
of mortgage do protect such pi-opeity from 
other creditors of the mortgagor. 

The case was argued at this term by Mr. 
Preble, for the assignee, and by Mr. Fox, for 
the respondent. 

Mr. Preble, after citing and relying upon 
Goodenow v. Dunn, decided by the supreme 
court of Maine, and not then reported (since 
reported in 21 Me. 86), and upon Winslow v. 
Merchants' Ins. Co., decided by the supreme 
court of Massachusetts, and not then reported 
(since reported hi 4 Mete. 306), but of both of 
which manuscript copies were produced, re- 
f en-ed to the cases of Sumner v. Hamlet, 12 
Pick, 76, and Macomber v. Parker, 14 Pick. 
49T, and Leslie v. Guthrie, 1 Ring. N. O. 697; 
and contended, that they wei'e all distinguish- 
able from the present case. In Sumner v. 
Hamlet, the goods were in esse, and were se- 
lected and set apart, as security for the cred- 
itor. In Macomber v. Parker, the lessees, 
the creditors*, were in possession of the brick- 
yard, where the bricks were made, and held 
by them as security for advances made to 
their debtor, who was employed to make and 
sell the bricks upon certain terms, and to ac- 
count for the proceeds to the creditors. In 
Leslie v. Guthrie, the assignment was of the 
freight for a then contemplated voyage of the 
ship, and was in the course of being earned. 
But it was clear, that the freight of a ship 
could not be permanently and indefinitely sep- 
arated from the ship itself. Robinson v. Mac- 
donnell, 5 JIaule & S. 228. The present case 
is- different from all these cases. Here the 
mortgage is not only of property now in esse, 
but of future property, which should come in- 
to the factory for four yeai-s, and the present 
and future stock purchased for the factory. 
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within tlie same perioa. Yet the mortgagors 
were to hold and enjoy all the mortgaged 
premises, and to take the rents and profits 
thereof, px*esent and future, for their own 
use and benefit, until there should be a breach 
of the condition. This gave the moitgagors 
a complete power and dominion over the 
whole mortgaged pi-operty, and is inconsist- 
ent with the assumed rights of the mortga- 
gee, and cannot, in point of law, be valid. 
How can the mortgagee have a right to the 
manufactured stock, when the mortgagoi-s 
have full right to sell it, from time to time, 
for their own use? Even if stipulations of 
this sort were valid between the parties, they 
could not be binding as to creditors, and cer- 
tainly not in bankruptcy against the assignee. 
It would be against the policy of the bank- 
rupt act to give eflfeet to such transactions. 
The mortgage may be good as to the maehin- 
eiy and stock, existing at the time of its ex- 
ecution, but not as to future stock or future 
machinery. 

Mr. Fox, for respondent, argued, that the 
assignment was valid throughor-t. 

STORY, Circuit Justice. Two questions 
are presented for the consideration of the 
court. (1). Whether the present mortgage 
created a valid lien, in favor of the mortga- 
gee, upon the machineiy, tools, and stock in 
ti-ade, acquired by the mortgagors, and put 
into the factoi-y after the execution of the 
mortgage, within the true intent and mean- 
ing of the proviso in the second section of the 
banknipt act of 1841, c. 9. (2). "^^''hether, 
admitting the stipulations of the mortgage 
might, as against the mortgagor, be a good 
and sufficient authority to the mortgagee to 
take possession of, and apply the subse- 
quently acquired machinery, tools, and stock, 
to the payment of the debt due to him, the 
mortgage is good, so as to protect the prop- 
erty against the claims of the other creditoi-s 
of the bankrupts. 

The proviso of the bankrupt act., above al- 
luded to, is in the following words: "And 
provided, also, that nothing in this act con- 
tained, shall be construed to annul, destroy 
or impair any lawful rights of married 
women, or any liens, mortgaged or other se- 
curities on property, real or personal, which 
may be valid by the laws of the states re- 
spectively, and which are not inconsistent 
with the provisions of the second and fifth 
sections of this act." I am not aware, that 
the present mortgage has been contended to 
be inconsistent with any thing contained in 
any section of the act. It was executed long 
before tlie banknipt act was in existence; 
and there is no pretence to say, that it is de- 
signedly fi-audulent, or that the mortgagee 
has waived any of his rights under the mort- 
gage. 

The present is a mortgage of personal 
property, and has been duly recorded ac- 
cording to the act of 1839, c. 390, of the state 
of Maine, (which is substantially in the same 
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language as the act of Massachusetts on the 
same subject,) and no objection arises on 
this head. The question, therefore, in effect, 
resolves itself into this, whether the mort- 
gage, quoad future macbinerj-, tools, aud 
stock in trade, is a valid mortgage or lien, 
by the laws of the state of Maine, as be- 
tween the parties themselves, and also as be- 
tween the mortgagee and the creditors of 
the mortgagors. If it be valid, either at law 
or in equity, (it is wholly immaterial which,) 
then the decision must be in favor of the re- 
spondent; othenvise, it must be in favor of 
the assignee. 

It is material here to state, that the pres- 
ent is not a controversy between a first aud 
second mortgagee, as to property acquired 
and in esse after the execution of the fii-st 
mortgage, and before the time of the execu- 
tion of the second .mortgage, both the mort- 
gagees being bona fide purchasers for a 
valuable consideration, and the second mort- 
gagee having no notice of the prior encum- 
brance. That might, at law, present a veiT 
different question, and is precisely that 
which is undei-stood to have been decided in 
the case of "Winslow v. Merchants' Ins. Co. 
in Massachusetts. Neither is this a contro- 
versy between a mortgagee of a thing iu 
building (as, for example, a ship in building) 
before it is completed, and a subsequent at- 
taching creditor, or a subsequent purchaser, 
after it is completed, which seems to have 
been the important point in Goodenow v. 
Dunn, and Bonsey v. Amee, 8 Pick. 236, aud 
which might, also, at law, admit of very dif- 
ferent considerations. The present is a ques- 
tion between the assignee of a banki-upt, act- 
ing for the benefit of all the creditors, and 
the mortgagee, claiming title under'his mort- 
gage; and it arises upon a petition, partak- 
ing of the chai-acter of a summary proceed- 
ing in equity, and not in a suit at the com- 
mon law, or governed by its principles. 
Now, it is most material to bear in mind, un- 
der this aspect of the case, that it is a well- 
established doctrine, that (except in cases of 
fraud) assignees in bankniptcy take only 
such rights and interests as the bankrupt 
himself had, and could himself claim and as- 
sert at the time of his bankruptcy; and, con- 
sequently, they are affected with all the 
equities, which would affect the bankrupt 
himself, if he were asserting those rights and 
interests. This was expressly laid down by 
Lord Hardwicke in Brown v. Heathcote, 1 
•Atk. 160, 162, where he said: "The ground, 
that the court go upon, is this, that assignees 
of bankrupts, though they are trustees for 
the creditors, yet stand in the place of the 
bankrupt, and they can take in no better 
manner than he could. Therefore, assign- 
ments of choses in action for a valuable con- 
sideration, have been held good against such 
assignees." The same doctrine was recog- 
nised by his lordship, in Jewson v. Moulson, 
2 Atk. 417, 420. Sir William Grant (M. R.), 
in Mitford v. Mitford, 9 Yes. 87, 100, said: 
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"I liave always understood the assignments 
from the commissionei-s, like any other as- 
signment by operation of law, passed his 
(the banlirupt's) rights, precisely in the same 
plight and condition as he possessed them. 
Even where a complete title vests in them, 
and there is no notice of any equity affect- 
ing it, they take subject to whatever equity 
the bankrupt was hable to. This shows, 
that they are not considered purchasers for a 
valuable consideration, in the proper sense 
of the words. Indeed, a distinction has been 
constantly taken between them and a par- 
ticular assignee for a valuable considera- 
tion; and the former are placed In the same 
class as voluntary assignees and personal 
representatives." The same doctrine was 
held by Lord Thurlow in Won-all v. Marlar, 
reported in 3Mr. Coxe's note to 1 P. AVms. 
459. It has ever since been firmly adhered 
to (see Parker v. Muggridge [Case No. 10,- 
743]; 1 Cooke, Bankr. Law, 4th Ed., 1799, 
pp. 2G7-270, c. 7, § 2; 1 Deac- Bankr., Ed. 
1827, pp. 320, 321, c. 10, § 3; 2 Story, Bq. 
Jur. §§ 1229, 1411), and has been fully recog- 
nized at law, in cases of banki-uptcy (Lord 
Chief Justice Willes, in Scott v. Surman, 
"Willes, 402, and the reporter's note; Glad- 
stone V- Hadwen, 1 Maule & S. 517, 526; 
Com. Dig. "Bankrupt," D, 19; Leslie v. Guth- 
rie, 1 Bing. N. C. 697; Carvalho v. Burn, 4 
Bam. & Adol. 382, 393; Meyer v. Sharpe, 5 
Taunt. 74; Simond v. Hibbert, 1 Russ. & M. 
719). 

It may be admitted to be true, what, in- 
deed, seems to be the result of the authori- 
ties cited at the bar, as well as of others 
equally entitled to respect, that to make a 
grant or assignment valid at law, the thing, 
which is the subject of it, must have an ex- 
istence, actual or potential, at the time of 
such grant or assignment; and that a mere 
possibility is not assignable fWood & Fos- 
ter's Case, 1 Leon. 42; Grantham v. Hawley, 
Hob. 132; Robinson v, Maedonnell, 5 Maule 
& S. 228; Com. Dig. "Assignment," c. 3; Id. 
"Gi-ant," D); although, perhaps, the doctrine 
may require some qualifications under spe- 
cial circumstances, as for example, in cases 
of the assignment of freight in the course of 
eaiTiing at the time of the assignment, as is 
shown in the case of Leslie v. Guthrie, 1 
Bing. N. C. 697, 708, 709. But this admis- 
sion will cany us but a very little way in 
the present case. For here the true ques- 
tion is, not whether the assignment of the 
property to be acquired in futuro, is good at 
law, but whether it is good in equity; for if 
it be, then, independently of any fraud 
(Which is not pretended), as the assignee can 
take only what the banknipt had a title to, 
subject to all equities, it follows, as a matter 
of course, that the petitioner (the assignee) 
has no claim, on which he can found himself 
for relief under his petition. So that the 
question is, in reality, narrowed down to the 
mere consideration of this, whether the pres- 
ent moitgage as to the future machinery. 
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tools, and stock in trade, to be put into the 
factoi-y (for there is no controversy as to 
those in esse at the time of the assignment), 
is valid or not against the mortgagor. 

Upon the best consideration, which I am 
able to give the subject, I think it is good 
and valid. Courts of equity do not, like 
courts of law, confine themselves to the giv- 
ing of efCect to assignments of rights and in- 
terests, which are absolutely fixed and in 
esse. On the contrary, they support assign- 
ments, not only of choses in action, but of 
contingent interests and expectancies, and al- 
so of things, which have no present actual 
or potential existence, but rest in mere pos- 
sibility only. In respect to the latter, it 'is 
true, that the assignment can have no posi- 
tive operation to transfer, in presenti, prop- 
erty m things not in esse; but it operates by ■ 
way of present contract, to take effect and 
attach to the things assigned, when and as 
soon as they come in esse; and it may be 
enforced as such a contract in rem, in equity. 
Lord Hardwicke, m Wright v. Wright, 1 Ves. 
Sr. 409, 411, expressly recognised this doc- 
trine; and said, that an assignment of a con- 
tingent interest or possibility of an inher- 
itance was equally allowable with an as- 
signment of a possibility of a personal thing 
or chattel real. And he added: "An assign- 
ment always operates by way of agreement 
or conti'act, amounting in the consideration of 
this court, to this, that one agi-ees with an- 
other to transfer, and make good that right 
or mterest, which is made .good here by way 
of agreement." In the veiy case, » then be- 
fore him, he admitted, that the assignor had 
no immediate claim or demand, but a mere 
possibility in the property assigned, and that 
it was well assigned by the word "claim," 
which well described i^ in presenti and in 
futuro. He also relied on the case of Beck- 
ley V. Newland, 2 P. Wms. 182, which (he 
said) was an agreement on marriage to settle 
all such lands as came to the party by de- 
scent or otherwise from his father; and it 
was carried into effect by the court, notwith- 
standing an expectancy of an heir at law is 
less than a possibility ;2 and Hobson v. Tre- 
vor, Id. 191, was fully to the same effect. 
In Carleton v. Leighton, 3 Mer. 667, Lord 
Eldon is said to have held, that the expectan- 
cy of an heir, presumptive or apparent, was 
not an interest or possibility, nor was capa- 
ble of being made the subject of assignment 
or contract. But there is some reason to 
doubt the accuracy of the language as to as- 
signment or contract; for he is reported im- 
mediately to have added, that the cases cited 



2 The case of BecMey t. Newland, 2 P. Wms. 
182, was not exactly as stated by Lord Hard- 
wicke. But it was an agreement between two 
survivors, who had married two sisters, to di- 
vide equally between them whatever should be 
left to them by the father of their wives. But 
the principle was the same. The case of Hob- 
son V. Trevor, Id. 191, was that probably in 
Lord Hardwicke's mind. See, also, 2 Story, 
Eq. Jur. § 1040b, and note. 
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(rofeiTing to the cases of Beekley v. Newland, 
and Hobsou v. Trevor,) were cases of cove- 
nant to settle or assign propeity, which 
should fall to the covenantor; where the in- 
terest, which passed by the covenant, was 
not an interest in the land, but a right under 
the contract This is strictly true, but still the 
contract was obligatoiy and sufficient to en- 
force a specific performance thereof. In the 
case of Carleton v. Leighton, the sole ques- 
tion was, whether the mere expectancy of an 
lieir, who became bankrupt, passed by the 
assignment of the commissioners. Lord El- 
don held, that it did not; for It was not an 
interest or even a possibility in the land. 
It seems clear, that the language of Lord 
Eldon ought to receive some modijBcation 
from other language used by him on other oc- 
casions. Thus, in Lord Dursley v. Pitz- 
hardinge, 6 Ves. 260, 261, he expressly ad- 
mitted, that an heir or the next of kin might 
enter into contracts with respect to their ex- 
pectations and possibilities, the evidence upon 
which they might perpetuate; for the law 
would frame an interest in respect of the con- 
tract. Again, In re The WaiTe, 8 Price, 269, 
note, in reference to the doeti-Ine of Lord El- 
lenborough in Robinson v. Macdonnell, 5 
Maule & S. 228, Lord Eldon said, that he 
should find it extremely difficult to say, that 
the freight of a future voyage might not be- 
come the subject of an equitable agreement, 
as well as a first intended non-existing voy- 
age, if the effect of the assignment were not 
to separate the freight and earnings forever 
from the ship itself, but only to separate it 
for the temporary purpose of securing a debt, 
and operating only upon that separation of 
title, till that debt should be paid. Again, 
in Curtis v. Auber, 1 Jac, & W. 526^ 532, 
where an assignment was made of the pres- 
ent and future earnings of a ship, Lord Eldon 
supported it, and said: "In one case I think 
it was held, that although you might assign 
the wool then growing on the backs of the 
sheep, you could not assign the future fleeces. 
See Grantham v. Hawley, Hob. 132. See 1 
Madd. Ch. Prac. (2d Ed.) 549. But still it 
was a good equitable assignment, and ren- 
dered the future earnings liable to equitj-." 
The same doctrine was maintained by Mr. 
Vice-Chaucellor Shadwell in Douglas v. Hus- 
sell, 4 Sim. 524; and his decree was after- 
wards affirmed by the Lord Chancellor (1 
ilylne & K. 488), upon appeal, as to an as- 
signment of freight earned and to be earned 
on an outward and homeward voyage, then 
about to be undertaken. And it was acted 
upon and supported in a like assignment of 
freight to be earned on a particular voyage 
in the case of Leslie v. Guthrie, 1 Bing. N. 
Cas. 697, 708, 709, where the whole subject 
was argued at large, in a suit of the assignees 
under a bankruptcy. 

But the latest case, and certainly one of 
the most important and satisfactory in its 
reasoning, as well as its conclusion, is that of 
Langton v. Horton, 1 Hare, 549, before Mr. 
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Vice Chancellor Wigram. There, a deed of 
assignment by way of mortgage was made 
of a whale ship and her tackle and appur- 
tenances, and all oil and head matter and 
other cargo, which might be caught and 
brought home in the ship on and from hei- 
then present voyage; and the que.«;tion arose 
between an execution creditor of the assignor, 
and the assignee, whether the assignment 
was good as to the future cargo obtained in 
the voyage after the assignment The learn- 
ed vice chancellor decided, that it was. Upon 
that occasion he said; "Is it true, then, that 
a subject to be acquired after the date of a 
contract, cannot, in equity, be claimed by a 
purchaser for value under that contract? It 
is impossible to doubt, for some purposes at 
least that, by contract, an interest in a thing 
not in existence at the time of the contract 
may, in equity, become the property of a 
purchaser for value. The course to be taken 
by such purchaser to perfect his title, I do 
not now advert to; but cases recognising the 
general proposition are of common occur- 
rence. A tenant, for example, contracts that 
particular things, which shall be on the prop- 
erty when the term of his occupation ex- 
pires, shall be the property of the lessor at 
a certain price, or at a price to be detennined 
in a certain manner. This, in fact, is a con- 
tract to sell property not then belonging to 
the vendor, and a court of equity will en- 
force such contracts, where they are founded 
on valuable consideration, and justice re- 
quires, that the eonti-act should be specifically 
performed. The same doctrine is applied in 
important cases of contracts relating to 
mines, where the lessee has agreed to leave 
engines and machinery not annexed to the 
freehold which shall be on the property at 
the expiration of the lease, to be paid for 
at a valuation. The conti-act applies, in 
terms, to implements, which shall be there 
at the time specified; and here neither con- 
struction nor decision has confined it to those 
articles, which were on the property at the 
time the lease was granted. But it is not 
necessary, that I should refer to such cases 
as these; for Lord Eldon, in the case of The 
"Warre, 8 Price, 269, note, and in Curtis v. 
Auber, 1 Jac. & W. 526, has decided all, that 
is necessai-y to dispose of the present argu- 
ment Admitting that those cases are not 
specifically, and in terms, like the principal 
case, they ai-e not of the less authorltj' for 
the present purpose; for they remove the dif- 
ficulty, which has been raised in argument 
and decide that non-existing property may be 
the subject of valid assignment. I will sup- 
pose the case of the owner of a ship, which 
is going out in ballast proposing to borrow 
of another party a sum of £5,000 to pay tlie 
crew and furnish an outfit; and agreeing 
that, in consideration of the loan, the home- 
ward cargo should be consigned to the partj' 
advancing the money. It cannot reasonably 
be denied, in the face of the authorities 1 
have just referred to, that a court of equity. 
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upon a contract so framed, -would hold, that 
the party advancing the money was, as 
against the owner, entitled to claim the home- 
ward cargo. And if a party may eontracx 
for the consignment of a homeward cargo, I 
cannot see, why he may not contract with 
the owner of a ship engaged in the South Sea 
fisheries, that the fruit of the voyage, the 
whales taken, or the oil obtained, shall he his 
security for the amount of his advances. I 
cannot, without going m opposition to many 
authorities, which have heen cited, throw any 
douht upon the point, that Birnie, the con- 
ti-acting party, would he hound by the as- 
signment to the plaintiffs." 

J^ow, it seems to me, that this reasoning 
is exceedingly cogent and striking; and it 
stands upon grounds entirely satisfactory and 
conclusive upon the whole subject. What, 
then, is there to distinguish the case before 
the court from this reasoning? I confess 
myself unable to perceive any. It seems to 
me a clear result of all the authorities, that 
wherever the parties, by their contract, in- 
tended to create a positive lien or charge, ei- 
ther upon real or upon personal property, 
whether then owned by the assignor or con- 
tractor, or not, or if personal property, wheth- 
er it is then in esse or not, it attaches in 
equity as a lien or charge upon tlie particular 
property, as soon as the assignor or contract- 
or acquires a title thereto, against the latter, 
and all persons asserting a claim thereto, un- 
der him, either voluntarily, or with notice, or 
in bankruptcy. See 2 Story, Eq. Jur. § 1231, 
and the authorities there cited; Cross, Liens, 
pp. 187, 188, 191, 192, c. 12; Prebble v. Bog- 
hurst, 1 Swanst 309; Needham v. Smith, 4 
Buss. 318; Eandall v. Willis, 5 Yes. 262, 274, 
275; Simond v. Hibbert, 1 Buss. & M. 719. 
But, then, it is argued, that here the posses- 
sion of the property was during the whole 
period of four years to remain in the mort- 
gagors, and they were to take the rents and 
profits thereof for their own benefit. Nay, 
that they had the power to dispose of the 
' stock in trade and the other property by sale, 
and thus they acquired and retained the full 
dominion over the same during that period 
which is inconsistent with the nature and 
objects of such a mortgage, and ttgainst the 
policy of the law. In. short, that as to cred- 
itors, it operates a vii-tual constructive fraud 
upon their rights. As to the possession and 
use of the property, and taking the rents and 
profits thereof, there is nothing in that part 
of the objection, which will invalidate the 
mortgage. Nothing is more common in 
mortgages of real estate than an agreement, 
that the mortgagor shall take the rents and 
profits until breach of the condition thereof. 
And as to chattels, there is as little question, 
that, where a mortgage or a lien is created 
on chattels by contract, it is entirely compe- 
tent for the parties to agree that the posses- 
sion and use thereof shall be retained by the 
mortgagor until the breach of the condition, 
or by the debtor until the creditor shall as- 
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sert his rights against it as a security for 
the debt. Even in cases of bankruptcy, a 
qualified possession of the property by the 
debtor will not oust the creditor of his rights, 
as leaving the property in the order and dis- 
position of the debtor under the statute of 21 
Jac. I. c. 19, §§ 10, 11, or the statute of 6 
Geo. IV. c. 16, § 72. That was expressly held 
in Crowfoot v. London Dock Co., 2 Cromp. & 
M. 637, where the possession of the debtor 
was not exclusive, but was mixed up with 
that of the creditor, the property (steam en- 
gines and other apparatus,) behig employed 
by the debtor in operations, conducted by the 
company, the possession of the debtor being 
in pursuance of an arrangement, under which 
he had a right of user for the purposes of the 
contract. The case of Hawthorn v. Newcas- 
tle & N. S. By. Co., reported in Cross, Liens, 
Append. 408, carried the docti-ine a step far- 
ther; and decided, that a covenant in a con- 
tract to build a bridge for the company, made 
by the builders, tiiat the company should 
have a lien upon the machines, implements, 
and materials of the builders, in or upon the 
land or grounds, where the bridge was to be 
built, as a security for the completion of the 
works, was good in favor of the company, in 
the case of the bankruptcy of the builderSv 
as a lien, in the nature of a shifting lien, 
upon such materials, as happened for the time 
being to lie upon the actual line of the rail- 
way, or upon the adjacent land in possession 
of the company. Under the statute of Maine 
for the recording of mortgages of personal 
property (Act 1839, c. 390), where the mort- 
gage is recorded, it is valid, without posses- 
sion of the propei-ty mortgaged being deliv- 
ered to the mortgagee; and a stipulation, that 
it shall remain in possession of the mort- 
gagor until breach of the condition, has been 
upheld as within the true spirit and intend- 
ment of the act Forbes v. Parker, 16 Pick. 
462; Bev. St Me. (Ed. 1841) p. 538, c. 125, 
§ 32; Abbott v. Goodwin, 20 Me. 408. 

Then, as to the supposed right of sale, of 
the stock in trade and other mortgaged prop- 
erty. Admittmg it to exist, and to be fairly 
deducible from the language of the insti-u- 
ment (which certainly is not a strained con- 
struction of its apparent object and intent), 
that right, conceded by the mortgagee, is not 
inconsistent with the validity of the mort- 
gage; for still the proceeds, or other equiva- 
lent property may be substituted tor it, and 
if the parties consent to such an arrange- 
ment, there seems no legal objection to it 
The case of Abbott v. Goodwin, 20 Me. 408, 
manifestiy proceeds upon this ground. In 
that case, it was expressly decided, that if 
the mortgagor should, under a stipulation in 
the mortgage, giving him that authority, sell 
the goods mortgaged, and with the proceeds 
should purchase other goods, the latter goods 
would represent the first and be substituted 
for them; and would be, equally with the 
first subject to the lien of the mortgagee. 
Now, in effect, precisely what the court thus 
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decided to be the result of law, Is provided 
for by the agreement of the parties in the 
present mortgage. Macomber v. Parker, 14 
Pick. 497, affirms the same doctrine; and both 
proceed upon principles analogous to those 
held in Hawthorn v, Newcastle & N. S. Ry. 
Co., already cited. 

This objection, then, falls to the ground, and 
leaves the case stripped of every other con- 
sideration, except the argument, that the 
mortgage is a virtual fraud upon the other 
creditors, and is against the policy of the 
law, and, therefore, cannot be protected 
against the claims of the other creditors, 
however it might stand valid as between the 
parties themselves. And this, in effect, is 
the remaining point arising upon the second 
question propounded at the hearing. Now, if 
the considerations already suggested are 
sound, they seem to dispose of this part of 
the controversy. There is no pretense of any 
fraud, eitlier actual or constructive, intended 
by the mortgagor and mortgagee. So far as 
their intentions are concerned, they were up- 
right, and honest, and coiTect. The mort- 
gage was recorded, and there is no ground to 
suggest any intentional concealment. The 
possession of the property by the mortgagors, 
and the power to use it and dispose of it, was 
not only consistent with the deed, but was 
positively avowed and provided for by it. 
The creditors, therefore, were not allured by 
any false colors or false credit held out to 
mislead them. Now, I am not aware of any 
policy of the law, or of any prmciple of law, 
which makes any conveyance of this sort 
invalid as to creditoi-s, if they have full no- 
tice, or may have full notice of it by the 
exercise of reasonable diligence. Indeed, the 
law makes the registration of the deed con- 
sti-uctive notice of its contents to all per- 
sons; since it was required to be registered, 
and was registered in conformity to law. 
What ground is there, then, to assert, that 
the conveyance was against the policy of the 
law? The phi-ase itself is somewhat indefi- 
nite, and in its actual application here, is 
difficult to be grasped and comprehended. I 
profess, that I am not able to perceive any; 
and, as far as authorities go, they point the 
other way. Besides; the assignees here 
stand before the court affected with all the 
equities of the original debtors; and the 
creditors here assert their rights through and 
under the assignee and not by any para- 
mount title. 

In every view, therefore, which I am able 
to take of the case, it seems to me, that the 
claim of the assignee is not maintainable, 
and that his petition ought to be dismissed. 
Under all the circumstances, as the ques- 
tions are of a somewhat novel character, I 
incline to think, that the respondents ought 
not to be allowed their costs; and that the 
costs of the assignee should be a charge on 
the bankrupts' estate. But this is a mat- 
ter for the consideration of the district judge. 
I shall, accordnigly, direct a certificate to I 
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be sent to the district couit, answering both 
the questions adjourned into this court in 
the affirmative. 



Case No. 9,674. 

In re MITTELDORPER et al. 

[Chase, 276; i 3 N. B. R. 39 (Quarto, 9).] 

Circuit Court, D. Virginia. May Term, 1SG9. 

Baskeuptcy — Decision of Assignee — Reversal 
—Notice — Clauis against Est.vte Rep- 
resented BY Bankritpt. 

1. Assignees in bankruptcy of a firm sent back 
to the register for additional proof of a certJain 
claim of M., proved by the oath of a member 
of the firm as trustee of the claimant. On appli- 
cation to the district judge by the counsel of the 
trustee it was ordered that dividend on the claim 
be paid. 

2. The assignee had no notice of the appHca- 
tion, and petitioned the circuit court to review 
the case, and to reverse the said order. " 

3. The district court has power upon petition 
of the contesting creditor, to reverse the de- 
cision of an assignee rejecting his claim, but 
the mode of proceeding must be regular, and 
the assignee should have opportunity to answer 
and contest the claim; order of the district court 
reversed. 

4. Semble: That a member of a bankrupt firm 
can not represent claims against the estate. 

Unto the Honorable Salmon P. Chase, Chief 
Justice of the United States of America, &c.: 
The petition of Andrew Rutherglen, of the 
city of Richmond, on? of the assignees of Mlt- 
teldorfer & Co., bankrupts, respectfully show- 
eth: 

That on this date (March 30, 1869), his hon- 
or Judge Underwood, was pleased to issue 
an order in the following terms: 

"United States District Court, District of 
Virginia, Clerk's Office, Alexandria, Virgmia, 
March 30, 1869. In the matter of Moses Mlt- 
teldorf er. Bankrupt In Bankruptcy. On Feb- 
ruary' 20, 1869, an order having been made 
in this cause du-eeting the payment by Messrs. 
Rutherglen and Kent, the assignees, to Moses 
Mitteldorfer, the trustee to Mrs. Marcus, the 
wife of Jonas Marcus, of the dividend proven 
by her said trustee to which she is entitled, 
In common with the other ci-editors, unless 
within thirty days the said assignees should 
show cause why such dividend should not be 
paid, and no steps having been taten by said 
assignees in this wise, that order is now made 
final, and the assignees are hereby directed to 
pay the said dividend at once to the said 
trustee, Moses Mitteldorfer. Jno. C. Under- 
wood, Dist. Judge. 

"A true copy. Teste. Ed. J. Underwood, 
Dist. Clerk." 

That your petitioner feels hunself aggrieved 
by said order,, and, therefore, prays that it 
be reviewed by your honor, and that upon 
this review your honor may be pleased to re- 



1 [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.J 
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verse the same, or to alter, vaiy, or do other- 
wise in the premises as the circumstances set 
forth in the foUomng statement of facts and 
reasons may warrant: 

Statement of facts: 1. Of this date (Sep- 
tember 24, 1867), the firm of Mitteldorfer & 
Co. (the partners whereof being Moses Mit- 
teldorfer, Charles Mitteldorfer, and Jonas 
Marcus) was in a state of hopdess insolvency, 
and notwithstandingtheirperfectknowledgeof 
this fact, they determined to "struggle on" in 
business, evidently for the pm*pose of get- 
ting certain properties of Moses Mitteldorfer's 
disposed of in fraud of the firm's creditors, 
and said properties, were so sold and to the 
persons as follows: First, September 26, 
1867, a lot and house 'o- Julius Sti-aus, a son- 
in-law of the said Moses Mitteldorfer, for 
two thousand sis hundred dollars. Second, 
November 25, 1867, a lot and house to David 
Mitteldorfer, a son-.n-law of Moses, for two 
thousand dollars. Thurd, lots and houses on 
Navy Hin and Third street, to L. Straus, for 
twelve thousand fi7e hundred dollars. 2. Of 
this date (January 13, 1868), after further at- 
tempts for a period of four months by Mittel- 
dorfer & Co. to effect a compromise with their 
creditors, Messrs. Lathrop, Ludington & Co. 
of New Yort, to whom the bankrupts wei-e in- 
debted in the sum of ten thousand fom' hun- 
dred and seventy-three dollars and five cents, 
filed a petition in the bankruptcy court of the 
city of Richmond, praying the court to adjudi- 
cate the said Mitteldorfer & Co. bankrupts. 
3. Of this date (January 23, 1868), the said 
firm was adjudged bankrupts by his honor. 
Judge . Underwood, accordingly. 4. Of this 
date (January 25, 1868), the case was referred 
to Mr. Register Bond for fm-ther action. 5. 
Of this date (February 26, 1868), the usual 
warrant to the marshal as messenger, was 
issued by Mr. Register Bond; said warrant 
was returned executed on March 2, 1868. 6. 
Of this date (JMarch 20, 1868), Andrew Ruther- 
glen and Horace L. Kent, were appointed 
assignees in said bankruptcy, and on the fol- 
lowing day notified their acceptance of said 
appointment. 7. Of this date (March 24, 
1868), the assignees having obtained posses- 
sion of the premises, stock in trade, and 
hooks and papei-s of the bankrupts in so far 
as surrendered by them, your petitioner made 
up an inventory of said books and papers ac- 
cordingly. 8. That in the course of his in- 
vestigations of said books and papers, your 
petitioner found that several books, indispen- 
sable to the assignees in their examination of 
the bankrupts' affairs, had been concealed or 
destroyed, and although repeatedly applied 
for, and threats made of enforcing the 44th 
section of the act against the banlnrupts, no 
surrender of said books has been made. 9. 
That your petitioner of this date (September 
28, 1868), proceeded to examine the proofs and 
claims of creditors filed with the register, and 
in consequence of absence of Ledger A (one of 
the concealed or d^troyed books), your pe- 
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titioner had to pass over claims or pretended 
claims, chiefly among Moses Mitteldorfer's 
own family and personal friends, amounting 
to twenty-five thousand two himdred and 
seventy-five dollars and one cent,imtil the pro- 
duction of said Ledger A. 10. That among 
these claims (in suspense) is the one made 
by the bankrupt, Moses Mitteldorfer, as trus- 
tee for his daughter, the wife of his partner, 
Jonas Marcus, for six thousand eight hundred 
and forty dollars. This claim your petitioner 
is satisfied is fraudulent, and will on the produc- 
tion of Ledger A prove it to be so. 11. That 
of this date (February 18, 1869), an order in 
the following ta'ras was served upon your 
petitioner (but no copy of such order was ever 
served on his colleague, Mr. H. L. Kent): 
"The within named assignees are hereby or- 
dered to comply with the prayer of the within 
petitioner, or show cause for their failin:e to 
do so, forthwith, before the district judge. 
(Signed) Jno. C. Undei-wood, District Judge. 
Feb. 18, 1S69." No copy of the "within pe- 
tition" was ever exhibited to, or served either 
upon your petitioner or his colleague, !Mr. 
Kent. It is said to have been at the instance 
of Mrs. Rosalie ilareus, but for some cause 
it has never been filed in the clerk's oflace. 
12. That your petitioner at once obtempered 
said order by appearing before the district 
judge, and averred and plead that the claim 
was one that could not be sustained until the 
production of the concealed or destroyed Ledg- 
er A; that his honor fixed the following Satur- 
day, Febi-uary 20, 1869, to hear parties 
thereon. 13. That on Febi-uary 20, 1869, as 
fixed, your petitioner attended the district 
judge in chambers, along with counsel for the 
claimant; parties having been fully heard, 
his honor indicated an opinion that he would 
issue an order requiring the assignees, within 
thirty days thereafter, to adduce their evi- 
dence why the claim should not be sustained. 
14. That of this date (February 20, 1869), be- 
ing the last day of term, and his honor much 
pressed with business of the court, request- 
ed your petitioner to draw such an order as 
would meet his views of the case; this your 
petitioner had done, but on presenting it for 
his honor's signature, he said he would re- 
quire to make an alteration whiCh, when 
made, he would leave with air. Hunter in the 
clerk's office. The same evening your peti- 
tioner called at the clerk's office for the order, 
but found it had not been left; he proceeded 
to the Spotswood and saw the judge, who 
stated that he had not been able to overtake 
a number of little things, this order among 
them, but in a few days it would be sent from 
Alexandria. Your petitioner repeatedly ap- 
plied at the clei-k's office for the said order, 
but the invariable reply was, that none such 
had ever been received. On March 22, pe- 
titioner saw the judge, personally, at Alex- 
andria on the subject, who promised that it 
would be transmitted to Richmond by themid- 
dle of that week. 15. That your petitioner 
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(of this date April 9, 1869) received with no 
little sui-prise the imperative order, by Judge 
Underwood, dated March 30, 1869, declaring 
the order of IJ'ebruary 20, 1869, final, an order 
which your petitioner had troubled himself 
so much to obtain, and which neither of the 
assignees in this bankruptcy ever saw or had 
served upon them, and which required them 
forthwith to pay to ihe banki-upt, Moses Mit- 
teldorfer, as ti-ustee for his daughter, Sirs. 
Marcus, the sum of one thousand three hun- 
dred and sixty-eight dollars, of the money of 
Mitteldorfer & Co., a-editors, without any 
proof in support of the claim except the oath 
of the said Moses Mitteldorfer, bankrupt, who 
was incompetent to make such proof of debt 
even had proof of it existed. 16. From the 
preceding statement of facts and following 
reasons, your petitioner respectfully submits 
that the order by Judge Underwood, of March 
30, 1869, be recalled, and the assignees allow- 
ed a proof of their averments in the prem- 
ises. 

Reasons: 1, Because the petitioner and 
Mr. H. L, Kent are assignees of Mitteldorfer 
& Go. as a company, and not of Moses Mittel- 
dorfer in his individual capacity. 2. Because 
the funds in the possession of the said as- 
signees are the moneys recovered from the 
assets of jMitteldorfer & Co., and can only be 
applied in payment of the company's debts. 

3. Because the pretended claim of the bank- 
i-upt Moses Mitteldorfer, as trustee for Mrs. 
Rosalie Marcus is fraudulent, and his oath, 
which has been sustained by the district court 
as the ground for issuing the order of March 
30, 1869, is not only no proof of debt of itself, 
but it is illegal and incompetent in respect of 
the said Moses Mitteldorfer's bankruptcy. 

4. Because, were the claim of Mrs. Marcus a 
just and valid claim against Mitteldorfer & 
Co., the proof in her favor could only be made 
by the assignees in bankruptcy of Moses Mit- 
teldorfer, unless the court had made a new ap- 
pointment of trustee to Mrs. Rosalie Marcus, 
which in this case it has not done. 5. Be- 
cause in the absence of Ledger A, fraudu- 
lently concealed or destroyed by the bank- 
rupts, Moses Mitteldorfer, Charles Mittel- 
dorfer, and Jonas Marcus, the individual 
partners thereof, have rendered themselves 
amenable to the penal section of the bank- 
nipt act, which provides that to "part with, 
conceal, or destroy, alter, mutilate, or falsify, 
or cause to be concealed, destroyed, altered, 
mutilated, or falsified, any book, deed, docu- 
ment, or writing relating thereto, or remove 
or cause to be removed, the same or any part 
thereof out of the disti-ict, or otherwise dis- 
pose of any part thereof, with intent to pre- 
vent it from coming into the possession of the 
assignee in bankruptcy, or to hinder, impede, 
or delay either of them in recovering or re- 
ceiving the same, shall be deemed guilty of 
a misdemeanor, and upon conviction thereof 
in any court of the United States, shall be 
punished by imprisonment with or without 
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hard labor, for a term not exceeding three 
years." 6. Because the bankrupts have re- 
moved, concealed, or destroyed Ledger A, for 
the purpose of hindering, impeding, and de- 
laying your petitioner in his investigations 
into the affairs of their said firm, and more 
especially as regards the pretended Marcus 
transaction. Your petitioner avers, and will 
on the production of the said Ledger A, prove, 
that for their purpose of carrying through 
this fraudulent claim the books of the firm 
of Mitteldorfer & Co. have been falsified. 
7. Because the proceedings in the district 
court in this case are irregular and inapt, in 
respect that the order of Pebniary 18, 1869, 
was issued on the mere petition (it is said) 
of Mrs. Rosalie Marcus, coupled with certain 
ex parte statements of her counsel, but who 
has proved no debt against Mitteldorfer & 
Co., and said petition is unknown in the pro- 
ceedings. 8. Because, that on such an appli- 
cation being made, your petitioner avere that 
the duty of the judge was to order service of 
said petition upon the assignees, requiring 
them within a specified time to file answers 
thereto, but instead of order and form, a 
series of irregularities go on, ending in the 
issuing of orders which are not obeyed, be- 
cause they never reach the parties on whom 
by order of the court they ought to be sei-ved. 
Assignees are bound to protect cFeditoi-s at 
all hazards, and in the present case they would 
have been derelict in their duty, had they not 
resisted the payment to an undischarged 
bankrupt of this sum of one thousand three 
hundred and sixtj'-eight dollars of the credi- 
tor's money without one tittle of evidence 
that the firm was in any way responsible for 
such claim beyond the oath of Moses Mittel- 
dorfer, wholly unsupported by any evidence 
whatever, and which oath clearly proves his 
own malfeasance as trustee to his daughter, 
and for which he is alone responsible. 

In respect to the foregoing facts and rea- 
sons, your petitioner respectfully craves that 
your honor will be pleased to recall the entire 
proceedings, and of new, order the petition of 
Mrs. Rosalie Marcus to be served upon the 
assignees of Mitteldorfer & Co., and ordain 
them within a reasonable time to file their 
answers thereto, remitting the case to Mr. 
Register Bond to take the evidence of parties 
and report, or do othei-wise in the premises 
as to your honor may seem proper. In re- 
spect whereof, 

Andrew Rutherglen, for Petitioner. 

Mr. Rutherglen, for petitioner. 
L. H. Chandler, for respondent. 

CHASE, Circuit Justice. It appears in this 
case, that Moses Mitteldorfer, one of the 
bankrupts, filed with the register a claim in 
behalf of Rosalie Marcus for six thousand 
eight hundred and forty dollars. This claim 
proved by the oath of Mitteldorfer, was re- 
ferred together with the others against the 
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estate of tlie banknipts by Register Bond, to 
the assignees, Andrew Rutherglen and Hor- 
ace L(, Kent. Upon examination, some of 
the claims were allowed, and others rejected. 
The claim of Mitteldorfer, in behalf of Mrs, 
aiarcus, was among the rejected claims, and 
with the others, was returned to the register 
for further proof if any could be made. 

In tills state of facts, a petition was pre- 
sented to the district judge, for an order di- 
recting the assignees to pay a dividend on 
this claim to Mitteldorfer as trustee, equiva- 
lent to that paid on the admitted claims. 
This dividend was 20 per cent on six thou- 
sand eight hundred and forty dollars, and 
amounted to one thousand three hundred and 
sixty-eight dollars. The first order to this 
effect was made on February 20, 1869. This 
order not having been complied with by the 
assignees, a peremptory order was made on 
March 30, 1869, reciting the original order, 
and requiring a compliance with it. 

The object of this petition is to obtain a 
revision and reversal of these orders. The 
act, in the 22nd and 23rd sections, requires 
that the proof of claims be made before the 
I'egister, or commissioner, and transmitted 
to the assignee, who is to examine the same 
and compare it with books and accounts of 
the bankrupts, and register the names of 
the creditors who have proved their claims. 

This seems to have been done in the bank- 
mptcy under consideration. The claim of 
Mitteldorfer as trustee for Mrs. Marcus, was 
sworn to before the register, and transmitted 
to the assignees, and upon examination re- 
jected by them and returned to the register 
to be held for further proof. No further 
proof in this claim seems to have been of- 
fered, but Mitteldorfer presented his petition 
directly to the district judge for the orders re- 
f eixed to. 

It does not appear that due notice of this 
petition was given to the assignees, or that 
opportunity was given them to contest the 
claim. 

It is not doubted that the district court has 
power, upon the petition of any creditor 
whose debt has been rejected, to revise the 
-decision of the assignee rejecting. But the 
mode of proceeding in the present case seems 
to me to have been irregular. The assignees 
should have an opportunity to answer the 
petition and contest the claim, and if upon 
consideration the court had determined that 
it should be allowed, an order should have 
been made requiring the assignees to place 
it upon the list of admitted claims, and to 
pay dividend accordingly. It does not ap- 
pear to me clear that one of the bankrupts 
should be allowed to represent any claim 
against the estate; but I leave this matter 
for the present to the consideration of the 
-district judge. 

The order complained of will be reversed, 
and the case remanded for further proceed- 
ings. 

[See Oases Nos. 9,675 and 12,173.] 
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In re MITTELDORFER. 
Es parte ROWLAND. 
[Chase, 288; i 3 N. B. R. 1 (Quarto, 1).] 
Circuit Court, D. Virginia. 1869. 
Bankbdptct —Expenses ik Securing Adjudica- 
tion — Reimbursement — ^Reasonable- 
ness OF Claim. 

1. When one or more creditors petition for 
and procure an adjudication of bankruptcy 
against a debtor, they may on motion be reim- 
bursed their reasonable expenses. 

[Approved in Re New York Mail S. S. Co., 
Case No. 10,208. Cited in Re Mead, Id. 
9,364. Criticised in Russell v. Farley, 105 
U. S. 445.] 

2. The fund is the fruit of the diligence of 
such creditors, and it would he manifestly un- 
just to compel them to bear alone the expenses 
incurred for the benefit of all. 

3. Whenever a claim for reasonable expenses 
so incurred is made and admitted by the as- 
signee, an order should be made by the district 
judge for its payment. 

This was a petition under the second sec- 
tion of the" bankrupt act, for the review of an 
order of the district judge allowing a claim 
for expenses incurred by the petitioning cred- 
itor, in procuring the adjudication of bank- 
ruptcy in this case. These parties, Moses and 
Charles Mitteldorfer, were adjudicated bank- 
rupts upon the petition of Messrs. Lathrop, 
Ludington & Co. of New York, creditors, and 
assignees were duly chosen and qualified and 
took possession of the assets. S. S. Rowland, 
styling himself attorney, and purporting to 
act for and at the instance of a majority of 
the creditors, submitted a bill of expenses and 
disbursements made on their behalf. The 
items were as follows: 

Deposit fee ? 50 00 

Keeper's fee in charge of store to 
February! 70 00 

Marshal's fee taking inventory 185 00 

Insurance on stock goods 40 00 

Expenses and services in attending 
trial and "adjudication of bank- 
ruptcy 220 00 

Attending meeting of creditors, and 
representing majority in number 
and amount in electing assignees. 150 00 

Trial and examination of bankrupts 
during three weeks 490 00 

Paid E. Y. Cannon, extra counsel. . . 250 00 

$l,45tr 00 

Mr. Rowland swore before Register Bond, 
that the said disbursements and expenses had 
been necessarily and actually incurred and 
paid by him in the said proceedings in bank- 
ruptcy. Register Bond endorsed his opinion 
on the bill that it should be paid before any 
general disti-Ibution of the assets, and the 
district judge approved and allowed the same 
by order of the court. The assignees refused 
to pay the said bill, whereupon the district 
judge made an order stating that it "appeared 
to the satisfaction of the court that the costs 
and disbursements incurred in the proceedings 
in this matter have been duly taxed before 

1 [Reported by Bradley T. Johnson, Esq,, and 
here reprinted by permission.] 
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tlie register in bankruptcy and cei-tified to 
this court, and that an order allowing the 
same has been duly entered and served upon 
one of the assignees, and it further appearing, 
by the affidavit of S. S. Rowland, that the 
said assignee disregards the said order and 
denies the authority of the court in i-espeet 
to the same," and directing the assignees in 
bankruptcy "forthwith upon the service of the 
order to draw their waiTant or check upon 
the funds of said estate in their hands, for 
the sum of fourteen hundred and fifty-five 
dollars, negotiable and payable to the order of 
Lathrop, Ludington & Co.," and deliver the 
same to H. 6. Bond, register. The assignees 
thereupon petitioned the circuit com't averring 
that the said orders were eiToneous, and ask- 
ing that the same may be reviewed and re- 
versed for the reasons: (1) Because there has 
never been a taxation of the costs in the said 
cause. Such a taxation was demanded by one 
of your petitioners in behalf of himself and 
his co-assignee, and it was refused by the 
register, H. G. Bond, Esq. (2) Because what 
is pretended to be a taxation of costs, is noth- 
ing more than the account of the said S. S. 
Rowland, endoi-sed with the written: opinion 
of the register in bankruptcy that it ought to 
be paid before any general distribution of the 
fund. (3) Because the said account is unsup- 
ported by any vouchers. (4) Because no op- 
portunity was allowed to your petitioners to 
contest the items of said claim, it having 
been presented to the register in bankniptcy 
and irregularly endorsed by him, was ordered 
by the district court to be paid without hav- 
ing been referred to your petitioners for ex- 
amination. (5) Because the said accoimt is 
upon its face extoitionate and imjust, the 
major part of said claim being for services 
as counsel, that is to say the sum of eleven 
hundred and ten dollars, of which eight hun- 
dred and sixty dollars are for the legal serv- 
ices rendered by the said Rowland, the re- 
maining two hundred and fifty being for the 
services of E. Y. Cannon, Esq., a regular 
practicing attorney in the said court. (6) Be- 
cause the said Rowland, while he pretends to 
be an attorney, is in truth and in fact as your 
petitioners are informed and believe a regu- 
lar employee in the house of Lathrop, Luding- 
ton & Co., at a regular annual salary. He is 
certainly not a regular practicing attorney in 
this city, and has never paid the license tax 
required by the state of Virginia and city of 
Richmond to be paid by all practicing attor- 
neys. (7) Because the sei^ices of one regular 
practicing attorney were quite sufficient for 
all the purposes of the case, and the fee said 
to have been paid by said Rowland to E. Y. 
Cannon, Esq., was ample remuneration for 
the necessary legal services. (8) Because the 
money pretended to have been paid by the 
said Rowland, was in truth and in fact paid 
by his employers, and this "bill of costs" is 
but another attempt upon* the part of the said 
Rowland to secure for his employei's an un- 
due share in the proceeds of the banknipt's 



effects. (9) Because the said Rowland being 
regularly in the employ of said Lathrop, Lud- 
ington & Co., was required by them as their 
employee to do what he now pretends to 
charge for as counsel, and if other creditors 
agreed to unite with his employers iff the pro- 
ceeding and requested the said Rowland to 
act for them, it is the duty of such creditors 
to contribute their rateable proportion out of 
then- private funds, to pay him; they ceitain- 
ly have no right to require that other credit- 
ors, who neither employed Mr. Rowland nor 
desired his services, should be required to 
contribute to pay him (or his employers) any- 
thing, much less the unnecessary, exti-ava- 
gant, and extortionate claim for legal services 
said to have been rendered by him at the 
request of a majority of the creditors. So 
far as the proper charge for the services of 
Mr. Cannon, who was regarded as the counsel 
in this case, and other proper items in the ac- 
count have been paid by Messrs. Lathrop, 
Ludington & Co., there of course will be no 
objection to refunding them, when proper 
vouchers are produced by them; but it would 
be monstrous that one fourteenth of the whole 
assets should be absorbed by this "bill of ex- 
penses," and thus increase the dividend of 
Lathrop, Ludington & Co., and diminish that 
of eveiT other creditor in the cause. 

Thomas P. August, for petitioner. 
L. H. Chandler and H. G. Bond, for respond- 
ent. 

CHASE, Circuit Justice. This is a petition 
for a revision of the allowance by the register 
in bankruptcy, and confirmed by the district 
court, allowing a certain compensation as 
counsel to S. S. Rowland, for services in pro- 
curing the adjudication of the banki-uptcy. The 
claim of Rowland, who styles himself attor- 
ney, was presented to Register Bond, purport- 
ing to be an account of expenses and dis- 
bureements in behalf, and at the instance of 
a majority of the creditors. It amounted to 
one thousand four hundred and fifty five dol- 
lai-s, including a counsel fee of two hundred 
and fifty doUai-s, paid to E. Y. Cannon, Esq. 
The account was sworn to by Rowland, and 
received the endorsement of the register to 
the effect that he should be paid before any 
general distribution of the funds, and was 
afterwards, on May 5, allowed by the dis- 
trict comrt. Afterwards, on October 28, 1868, 
the district court made an order, reciting, 
among other things, that it appeared to the 
satisfaction of the court that the costs and 
disbursements incurred in the proceedings 
had been duly taxed before the register in 
bankruptcy, and certified to this court, and 
that the order allowing the same had been 
duly entered, and served upon one of the 
assignees, and that it further appeared by 
the affidavit of S. S. Rowland, that the as- 
signee disregarded the order, and denied the 
authority of the court in respect to it; and 
thereupon the court oi-dered the assignee 
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forthwith to pay the sum by wan-aBt, or 
check upon the funds of the estate for the 
sum of one thousand four himdred and fifty 
dollars, negotiable and payable to the order 
of Lathrop, Ludington & Co., and deliver 
the same to Register Bond, if sufficient funds 
belonging to the estate of the bankrupts were 
in the hands of the assignee. 

The petitioners claim that the orders were 
erroneous, and ask that they be reversed. 
They insist that there has been no taxation 
of costs in this case, that what has been 
called a taxation of costs is nothing but the 
account of Rowland, with the opinion of 
Register Bond endorsed upon it that it should 
be paid before any general distribution of 
the funds; that the account is unsupported 
by any vouchers; and that it had not been 
sent to them for their examination and re- 
port; and that no opportunity to contest the 
items of the claim had been afforded to the 
petitioners; that the account itself is ex- 
orbitant and unjust, a great part of the claim, 
that is to say, one thousand one hundred and 
ten dollars being for services as eaunsel; of 
which eight hundred and sixt\' dollars are 
for legal services rendered by Rowland, the 
remaining two hundred and fifty dollars for 
the seiTiees of B. Y. Cannon, Es^., attorney, 
Richmond; that Rowland was not an at- 
torney, but an employee of Lathrop,- Luding- 
ton & Co. at a regular annual salary; that 
the money pretended to be paid by Rowland 
was in fact paid by his employers; and that 
the bill of costs is but an attempt on their 
part to secure an undue share in the proceeds 
of the bankrupt's effects. 

There can be no doubt where one or more 
creditors petition for, and procure an adjudi- 
cation of bankruptcy against a debtor, they 
may on motion be reimbursed for their rea- 
sonable expenses. The fund is the fruit of 
the diligence of such creditors, and it would 
be manifestly unjust to compel them to bear 
alone the expenses incurred for the benefit 
of all. Such was the opinion of Judge 
Benedict, in Re Schwab [Case No. 12,498]. 
In his opinion the judge cites the opinions of 
other district judges to the same effect. 

It is clear, therefore, that all reasonable 
expenses incurred by Lathrop, Ludington & 
Co., as the petitioning creditors in this case, 
should be allowed to them, and it will be 
proper when their claim is made and admit- 
ted, that an order should be made to this 
effect by the district judge. The assignees, 
however, complain that the allowance made 
is excessive, and I am inclined to think, 
with reason; certainly an opportunity must 
be afforded them to contest the items of the 
jlaim. 

I shall, therefore, reverse the orders made 
in the district court, and the ease will be re- 
ferred back to that court with instructions 
to allow the petitioning creditors to file a 
claim for the expenses incurred by them, and 
to allow such sum as shall appear just and 
reasonable in the circumstances, having due 



regard to the interests of the other creditors. 
In re Williams [Case No. 17,704], per Judge 
Bryan; In re Jaffray [Id. 7,170], per Judge 
Lowell. 

[NOTE. The case was heard at the same 
term of the court upon petition of the assignees 
for review of order of district court ordering 
the as.signees to pay certain money over to Mo- 
ses Mitteldorfer, trustee. Case No. 9,674.] 



Case No. 9,676. 

MITTLEBURGER v. STANTON. 

[3 West Law Month. 246.] 

Circuit Court, N. D. Ohio. 1860. 

Injoxction — Frelimixart — Answer Filed De- 

NTISG EQmTY OP BlLL — ENGLISH 

Rule — Exceptions. 

1. A preliminary injunction, staying proceed- 
ings in an action at law, or staying the collec- 
tion by execution, of a judgment recovered at 
law, will be dissolved, upon the coming in of 
an answer denying the whole facts alleged as 
constituting the equity of the bill. 

2. Such is the English rule, and it seems to 
extend to all cases. But it seems that in this 
country an exception may be allowed, where 
the dissolution of the injunction may subject 
the party obtaining i+ to irreparable damages, 
or in certain cases where the party enjoined 
has not the requisite responsibility to meet the 
damages that may be occasioned by his being 
allowed to proceed. 

[This was a bill in equity by William Mit- 
tleburger against Erastus H. Stanton.] 

Hovey & Prentiss, for complainant. 
Adams & Canfield, for defendant, 

WILLSON, District Judge. This is a mo- 
tion to dissolve a preliminary injunction, here- 
tofore granted to stay proceedings at law. 
The bill sets forth, among other things, that, 
on the 1st day of July, 1837, the complainant 
purchased of the defendant one-eighth of a 
co-paitnership interest in the Hammondsville 
Mining Company, for a consideration of thir- 
ty-five hundred dollai-s; that he paid, at the' 
time of purchase, fijfteen hundred dollars in 
cash, and executed and delivered his two sev- 
eral promissory notes for the residue, each 
bearing date June 1, 1857; one for ?1,106,98, 
payable in torxr months, and the other, paya- 
ble in ten months, for $1,058.98. That the 
first of said notes was sued and a judgment 
obtained upon it on the law side of this court; 
that a suit has also been commenced by the 
defendant, in the same court, for the recov- 
ery of the amount appearing to be due upon 
the other of said notes, which suit is now 
pending. It is aven'ed in the bill, that the 
complainant was induced to make this pur- 
chase by the false and fraudulent representa- 
tions of the defendant, and that he was there- 
by deceived and became greatly defrauded in 
various particulars, which are specifically set 
forth in the bill. 

The complainant seeks, by this proceeding, 
to have the contract of the purchase set aside 
and annulled by reason of the alleged fraud; 
to obtain a decree for the restoration of the 
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?1,500, paid as aforesaid; and to Iiave tlie 
judgment upon tlie first note declared inoper- 
ative, and the second note cancelled and de- 
livered up to him. The defendant has filed 
his answer, duly verified by his oath, denying 
all the equities of the bill; and also denying 
the specific allegations of fraud which it con- 
tains. He now comes and files this motion 
for a dissolution of the preliminai'y iiijunc- 
tion. It is nile of practice well settled by the 
court of chancery in England, that when a 
preliminary injunction has been granted to 
stay proceedings at law, and an answer is 
filed denj'ing all the equities of the bill, the 
injunction will Ordinarily be dissolved, on the 
motion of the defendant, as a matter of 
course. Nor is there any distinction between 
the injunction staying the execution and stay- 
ing triaJL In the former case, the chancellor 
requires a full discovery before he will decide 
that the proceedings shall not be further 
staid; in the latter, a full answer is equally 
necessary; and there is no distinction as to 
the rules for ascertaining whether the answer 
is or is not complete. Those rules, secunng 
a fuU discovery, are just as applicable to the 
one case as to the other, and are universal in 
their application. In Earnshaw v, Thornhill, 
18 Ves. 485, Lord Eldon said, that "among the 
numerous cases that had occm'red of Injunc- 
tions extended to stay trials, he did not recol- 
lect, either in the books or in practice, a sin- 
gle instance of an application to dissolve an 
injunction, so far as it restrains the trial, sep- 
arating that from an application to dissolve 
it generally." And so in this case, if the 
injunction is dissolved at all, the order must 
extend, as well to the case where the respond- 
ent has obtained judgment, as to the suit now 
pending, in which no trial has been had. 

In the absence of specific rules prescribed 
by the supreme court of the United States, 
or by the circuit court itself, this court, in 
all matters of practice, is governed by the es- 
tablished usages of the English court of chan- 
cery. It is well settled, in England, tliat if 
a plea to the whole bill be allowed, the claim- 
ant may move for a dissolution of the injunc- 
tion; because a plea, allowed, is to be con- 
sidered as having the eflEect of a full answer. 
The defendant is not compelled to wait until 
he has proved his plea; he is entitled to a 
dissolution of the injunction as soon as the 
chancellor has decided that the plea, if trae, 
is a good defence to the action. Hence, the 
English courts, by parity of reasoning, have 
held, that if the respondent sets up his de- 
fence by answer instead of by plea, he is 
equally entitled to a dissolution of the in- 
junction, upon the court being satisfied that 
the matter set up in the answer, if true, 
would constitute a good defence. In all the 
English authorities, there can be found only 
a single case tliat contravenes this doctiine. 
That is the case of Allen v. Orobcroft, in 
Barnad. Ch. 373. That book, says the re- 
porter, in the ease of Zouch v. Woolston, 2 
Burrows, 1142, Lord Mansfield absolutely for- 



bids citing, for the reason that it would mis- 
lead those who were put upon reading it. 

In Poor V. Carleton [Case No. 11,2T2J, Mr. 
Justice Story admits, that in cases of special 
injunctions, if the whole merits are satisfac- 
torily denied by the answer, the Injunction is 
ordinarily dissolved. But he says there ai-e 
exceptions to the doctrine; and that these ex- 
ceptions are fairly resolvable into the princi- 
ple of in-eparable mischief; such as cases of 
asserted waste, or of asseited mismanage- 
ment of partnership concerns, of asserted vio- 
lations of copy-rights, or patent lights. But 
he concedes that the doctrine obtains in Eng- 
land as laid down by the lord chancellor in 
Clapham v. White, 8 Ves. 36, where it is 
said, that if the answer denies all the circum- 
stances upon which the equity is founded, the 
universal practice, (as to the purpose of dis- 
solving the injunction,) is, to give full credit 
to the answer; and tliat Is carried so far, 
that, with few exceptions, though five hun- 
dred affidavits were filed, not only by the 
complainant but by many witnesses, not one 
could be read as to this purpose. No irrep- 
arable mischief can result from dissolving tlie 
injunction In this case. The bill contains no 
averment of the insolvency of the defendant, 
nor is it apparent that the plaintiff will be 
remediless in ease the prayer of his bill is 
granted on the final hearing. 

It is, therefore ordered that the preliminary 
injunction heretofor^e granted In this case be 
dissolved. 

NOTE. The principle of this case seems 
equally applicable to a preliminary injunction 
order, granted under the Code of Civil Pro- 
eediu:e- 
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Case No. 9,677. 

MIX V. PERKINS. 
[3 App. Com'r. Pat 196.] 

Circuit Court, District of Columbia. Aug. 29. 

1859. 
Patents— Later Inventor — More Durable Prod- 
uct— Delay — Notice of Claim. 

[1. Priority of invention entitling the inventor 
to a patent is not affected by the fact that a later 
inventor first perfected machines for manufac- 
turing the patented product.] 

[2. The fact that a subsequent equivalent in- 
vention makes a more durable product will not 
affect the question of priority.] 

[3. An inventor is not prejudiced by a delay 
in applying for a patent where he is diligent- 
ly experimenting as to other forms of the same 
invention, and machinery to perfect it, especially 
as against one having notice of his claim.] 

Appeal from the decision of the commis- 
sioner of patents, refusing to grant a patent 
to [Garry J.] Mix, for his invention, of an im- 
provement in the construction of iron spoons, 
and awarding priority of invention to E. B. 
Perkins. 
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MOPtSELL, Circuit Judge. The application 
by appellant for a patent is dated February 
15, 185S, and filed February 22. He states 
his claim: "First. The method substantially 
as therein described of making the handles 
of iron spoons. Second. Forming a tongue D, 
upon the bowl blank, and corresponding re- 
cess or inlet D, upon the handle or vice versa, 
substantially as and for the purpose therein 
set forth." The first clause of this specifica- 
tion was afterwards stricken out by an 
amendment. He states particularly various 
modes by which to unite the bowl to the 
handle, and amongst them the one for which 
he claims the patent in this case. This, I 
think, is substantially the same with the de- 
scription of the invention for which a pat- 
ent was granted to Perkins, bearing date Oc- 
tober 27, 1857, the peculiar features of which 
the examiner states to be "consisting of bevel- 
ing the V or other shaped tongue, and turn- 
ing over the lips of the recess which is form- 
ed to receive said tongue, the closing of the 
joint being effected by a rivet, struck by a 
drop and die, and finished by turning." The 
report further states that "this interference 
has been asked for by Mix to enable him to 
prove invention in making spoons in the man- 
ner set forth, and upon which invention he 
believes he has suffered from infringement 
at the hands of Perkins." He proceeds to 
state what he conceives to be the testimony. 
He says: "According to the testimony, E, I. 
Bull, machinist for Mix, made dies for a 
spoon having a V shaped tongue sometime 
during the last half of May, 1857, using as a 
pattern a spoon made by Marcy, another wit- 
ness, in December, 1856. A cavity in the end 
of the handle received a tongue formed on the 
bowl of the spoon, the two being secured by 
riveting and soldering. But few spoons were 
made by these dies, the manufacture of them 
being abandoned, for others having no tongue, 
nor coi-responding cavity. These latter were 
found to be defective, and the original plan 
was again resorted to for supplying the mar- 
ket. Also, according to the testimony, Per- 
kins directed his machinist H. W. Gook, 
about the last of March or first of April, 1857 
(subsequently proven to be April 8) to pre- 
pare dies for making similar spoons. The 
dies were finished about May 1st, and spoons 
were immediately made from them to the ex- 
tent of several hundred gross. The dies made 
by Cook were different from those above 
mentioned. They provided for the ordinary 
V tongue and corresponding cavity, but at the 
same time beveled the edge of the tongue to 
admit of the closing over of the edges of the 
recess or cavity in the handles. In the man- 
ufacture of the spoons a drop and die were 
found necessary to effect this closing over in 
connection with the riveting. This difference 
between the dies and manufacture is testi- 
fied to by Marcy, one of the witnesses on the 
part of Mix. Three peculiar features are se- 
cured to Perkins in his patent above referred 
to. From all the above it is inferred that 



Perkins was the first to make spoons in the 
peculiar manner described in his patent; and 
so far is now as before fully entitled to its 
use and benefit. In so far also as the appli- 
cation of Mix describes and claims the feat- 
ures peculiar to Perkins' patent it is rejected 
without prejudice to any remaining matter 
of novelty which may be contained therein." 
His report was adopted and confirmed and 
priority of invention adjudged to Perkins by 
the commissioner, and the application of 
Mix, so far as it confiicts with the patent of 
Perkins, rejected. 

To this decision six reasons of appeal were 
filed by the appellant. They are thought spe- 
cially to cover all the grounds of objection 
raised by said report, and will be substan- 
tially considered, and therefore are not par- 
ticularly stated. In the commissioner's reply 
to tlie reasons an allusion is made to the ap- 
plication of Mix dated Oct 27th, 1857, in 
which case it is said with respect to the V 
shaped joint in itself that a decision on that 
occasion was acquiesced in by Mix, who con- 
ceded that these were well known metal- 
lurgic processes, and a claim to them was 
withdrawn, &c. He says: "It is all impoi-tant 
to remember the distinction between the in- 
vention of Mix and Perkins. In Mix's applica- 
tion the edges of the joint both of the bowl 
and the handle were square, being fastened 
togetlier by a rivet, some solder and the 
stroke of a die-press. The corresponding 
edges of the joint in Perkins' invention wei-e 
beveled, or undercut, so as to make a dove- 
tailed joint, the tongue of the one part be- 
ing inserted in a corresponding groove in the 
other. In Mix's patent there is this defect, 
that a strain applied to bowl and handle 
simultaneously would easily separate them 
by loosening both solder and rivet, but in 
Perkins' the addition of the dovetail joint en- 
ables it to bear such a strain without injury, 
&c." 

In this state of the case, all the papers 
were duly laid before me, and after due no- 
tice of the time and place of hearing being 
given to the parties, arguments in writing by 
their respective attorneys were filed, and the 
case submitted. The first question is as to 
the proof of the invention on the part of Mix, 
the appellant. He relies principally on three 
witnesses, John J. Marcy, E. Y. Bull, and 
"William Mrs. Marcy was the machinist He 
says that he had been in the employ of Mix, 
for three years; that the first iron spoon 
ever made, to his knowledge, with the handle 
made of iron wire was made by witness in the 
first part of December, 1856; that he made 
it by the direction of said Garry I. Mix; that 
the spoon as made by him in December, 1856, 
was made as follows: One end of the handle, 
viz. the one taken hold of by the hand, was 
swaged into its form by a drop and die and 
the othei', viz. the one attached to the bowl 
was formed by forging and filing and by 
other tools. At the end was a cavity in the 
handle of the spoon fitted to receive a tongue 
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formed on the bowl of the spoon, -which dove- 
tailed under the iron of the handle of the 
spoon. The bowl of the spoon was like the 
ordinary spoon, the tongue came from the 
back part of the bowl and ran up about half 
an inch into the handle, and fitted into it and 
was riveted on, and then soldered. One end 
of the spoon, he says, to which he refers, was 
made by a drop and die, and one end by hand. 
The witness says, that he made a die for 
forming the handle of spoons like the one 
he had described sometime in the month of 
IMay, 1S57. He thinks about the middle of 
the month, he commenced it, and Mr. Bull 
finished the work. The dies which he made 
at that time left a cavity to receive the tongue 
of the bowl of the spoon, and also made two 
rivets from the wh-e, leaving them solid, form- 
ing a part of the handle. Witness also states 
that he made a die in March, 1857, in all 
other respects resembling the spoon described 
by him except with no handle to receive the 
tongue, and no tongue upon the bowl. 

William Mix, in his deposition, states in 
substance the same facts, in describing the 
spoon made in the early part*of December, 
1856. Bull, the other witness, testifies that 
the iron spoon was made by Mix in the month 
of December, 18oG, as stated by him, that 
"the bowl was made with a tongue from 
three-eighths to half an inch long which fit- 
ted into a cavity in the handle, the handle be- 
ing made with a brace, and also with a cav- 
ity to receive the tongue of the bowl. The 
handle of the spoon was riveted to the bowl, 
but I don't know whether it was soldered or 
brazed. The metal of the handle closed over 
. the end of the tongue projecting from the 
bowl," &c. . 

The commissioner supposes that the testi- 
mony of Bull does not sustain that of the 
two other witnesses Mai-cy and Mix, but 
shows a fatal discrepancy and unsoundness, 
and that this is offered to be explained away 
by Mix, &c. Neitlier of these witnesses state 
expressly whether it was the square edged 
joint or the beveled edge. Whether however 
they are or are not substantially alike it is 
not of importance to decide. I do not under- 
stand that it is denied. Two of them, Marcy 
and Mix, prove that the handle of the spoon 
was fitted to receive a tongue formed on the 
bowl of the spoon which dovetailed under 
the iron of the handle of the spoon; and the 
other that "the metal of the handle closed 
over the end of the tongue, projecting from 
the bowl." I cannot discover any substan- 
tial discrepancy, between these witnesses. 
I understand the words used by the two 
witnesses as applicable to the point of fact 
about which they were testifying. The only 
sensible meaning which can be given I think 
is, that the metal of the handle closed over 
the tongue in agreement with which the oth- 
er witnesses say, that it thus dovetailed. I 



cannot conceive of a fastening or jointing 
that could be stronger, or even so strong,— an 
equivalent of course for any other, used by 
the appellee. 

Why then is not this invention of appel- 
lant discovered in December, 1856, substan- 
tially identical with that of the appellee, 
which was not discovered until sometime in 
May, 1857, several months after? As to the 
testimony on the subject of the comparative 
strength of the spoon (if relevant), I do not 
think it sufficient to set aside the positive 
proof by these witnesses of the invention as 
proved. 

If the proof shows that the appellant was 
the original and first discoverer of the inven- 
tion involved in the issue in this case, has 
he lost his right to claim the same by aban- 
donment? To sustain this ground a number 
of authorities are referred to by the counsel 
for the appellee in his argument. The appli- 
cation of this doctrine of abandonment de- 
pends upon the circumstances of each case, 
and implies laches on the part of the original 
inventor. All the cases cited will appear to 
turn on such principles. The specific grounds 
upon which the abandonment is supposed to 
appear are not clearly stated. As before no- 
ticed, the commissioner has stated that an 
application was made in the year 1857, in 
which case one of the claims of appellant 
was withdrawn, and a certain concession 
made as to the novelty, that is, that the Y 
shaped joint in itself was well known, &c. 
Thei-e can be nothing conclusive in this act. 
This, however, is a very different thing from 
the claim set up and proved in this case. If 
such a claim was made he had eeitainly a 
right to withdraw it and reform it to meet 
the truth of his case without prejudice. As 
to the ground of want of diligence, the proof 
is that the appellee had early notice of the 
claim of the appellant, and that he meant to 
apply for a patent, and although the circum- 
stances are that though for a short time he 
suspended the use of this particular mode, he 
was experimenting diligently, and at length 
discovered that a suitable die would perfect 
this mode of making spoons, which he ac- 
cordingly had made and used in connection 
therewith, and shortly afterwards made the 
application in the present case. He was cer- 
tainly entitled to a reasonable time to ex- 
periment and perfect his invention. It seems, 
then, that he has been rather unfortunate 
than negligent in making his application for 
a patent. 

My opinion therefore is that .the decision of 
tlie commissioner is erroneous, that prioritj- 
of invention ought to have been a^varded to 
the appellant and a patent granted to him 
accordingly. 
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Case No. 9,678. 

MIZNER et al. v. VAUGHN. LAMB v. 
SAME. SQUIRES v. SAME. 

[2 Sawy. 269; i 17 Int. Rev. Rec. 10.] 

Circuit Court, D. Oregon. Nov. ]8, 1872. 

Orasts— Oregon' Dosation Act— Settlement- 
Children OF Settler — Death before 
Patent Issued — Limitatiok. 

1. A settler on the public lands under the dona- 
tion act (9 Stat. 477), had a present grant by 
force and operation of such act from the date of 
his settlement, unless such settlement preceded 
in point of time the passage of the act, in which 
case the grant took effect from the date thereof, 
iind not before. 

[Cited in Wythe v. Haskell, Case No. 18,118; 
Bear v. Luse, Id, 1,179.] 

2. Where a settler under section 4 of said act 
dies intestate, after complying with the act, and 
before the issue of patent, his estate in the land 
terminates, and the remainder at once vests in 
his children, by purchase as the donees ot the 
United States, and not by descent as the heirs 
of such settler- 

3. A settler under said act is seized, at the 
date of his settlement, of a conditional fee in 
the land settled upon, and thereafter his right 
to the possession is not barred by lapse of time, 
unless it appears that the party claiming the 
benefit of such bar, eitlier by himself or in con- 
nection with others with whom he is in privity, 
has actually occupied the premises adversely to 
the title of such settler, continuously for the 
period of twenty years subsequent to such seizin. 

4. The title of such settler does not take effect 
by relation, prior to the passage of the donation 
act. 

On September 26, 1870, the plaintifC [Lan- 
sing B.] Mizner commenced separate actions 
to recover possession of an iindivided. three 
fifths of lots two and eight in block fifteen, 
lots one and three in block five, and the 
south, one half of lot four in block two, in 
the city of Portland, against thirteen per- 
sons then in the actual occupation of certain 
parts and parcels of said lots and half lot 
^ respectively. The occupants having answer- 
ed that they were in possession only as 
the tenants of the defendant [George W.] 
Yaughn, on application of said Vaughn, an 
order was made admitting him to defend 
said action in place of- said tenants, and that 
the same be consolidated. On May 17, 1872, 
the defendant answered as follows: (1) De- 
nying that the plaintiff had any legal estate 
in the premises, or right to the possession 
thereof. (2) That the action was barred by 
the statute of limitations, because neither 
the plaintiff, nor those under whom he 
•claims, were seized or possessed of the prem- 
ises in controversy within twenty years be- 
fore the commencement of this action. (3) 
The pendency of a suit and cross-suit in equi- 
ty in this court, between the defendant and 
the gmntors of the plaintiff concerning a par- 
tition and the right and title to the same 
property. On motion of plaintiff, the third 
defense was stricken out as being irrelevant 
and immaterial, and because, if a defense 

1 [Reported by Ii S. B. Sawyer, Esq., and here 
reprinted by permission.] 



at all, being matter in abatement of the ac- 
tion, it could not be joined with, a plea to 
the action, it could not be joined .with a plea 
to the merits. Afterwards, the plaintiff re- 
plied to the plea of the statute of limita- 
tions, and in pursuance of the stipulation of 
the parties, the cause was tried l>y the court 
without a jury, on June 12. On the same 
date, the plaintiffs— Lamb and Squires- 
commenced separate actions against the 
same persons to recover the possession of 
an undivided one tenth each of the same 
premises. In these actions, Vaughn was al- 
so admitted to defend, and the same issues 
were made as in the action brought by Miz- 
ner, and by stipulation of the parties the 
three, were tried together. On the trial it 
was agreed that either party might use as 
evidence, if otherwise competent, any plead- 
ing, exhibit or deposition in the suit and 
cross-suit in eqmty— decided March 28, 1872, 
in this court concerning the same property, 
entitled Lamb v. Vaughn [Case No. 8,023]. 

W. Lair HiU and E. O. Bronaugh, for 
plaintiffs. 

Erasmus D. Shattuck and Theodore Bur- 
mester, for defendant. 

DEADY, District Judge. Practically, it is 
admitted that the plaintiffs have the legal 
title to the premises, and are entitled to re- 
cover the possession of them, unless their 
right to maintain these actions is barred by 
the statute of limitations. The evidence es- 
tablishes the following facts: On Septem- 
ber 22, 1848, Francis W. Pettygrove aban- 
doned the land claim embracing the lots in 
controversy, and Daniel H. Lownsdale set- 
tled thereon, and after the passage of the 
donation act of September 27, ISoO, namely 
on March 11, 1852, he made his notification 
of 6uch settlement in the proper land oflSce, 
and otherwise complied with the provisions 
of said act, and died intestate thereon, and 
before the issue of the patent, on May 4, 
1802, leaving children, Mary E. Cooper, 
.Tames P. O., and Millard O. Lownsdale and 
Ruth A. Semple, and children of his de- 
ceased daughter Sarah, the plaintiffs Lamb 
and Squires. 

The patent certificate showing compliance 
by Daniel H. with the conditions of resi- 
dence and cultivation required by the dona- 
tion act issued to the deceased on October 
17, 1860, and the patent on June 6, ISGo. 
Prior to the settlement of Daniel H., the 
land claim described in the patent was oc- 
cupied by P. W. Pettygrove and Benjamin 
Stark, who held the bare possession under 
the laws of the provisional government, but 
without any claim of right to, or interest 
in, the soil, which then belonged to the Unit- 
ed States. 

During this occupancy said Pettygrove and 
Stark sold and quitclaimed the lots in con- 
troversy, except lot 2 in block 15, and south 
yo of lot 4 in block 2, as follows: Lots 1 
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and 2 in block 5 to Thomas Stephens, on 
Slai-eli 8, 1S49; lot 3 in block 5 to Albert E. 
Wilson, oa Maxell 8, 1849; lot 8 in block 15 
to Hugh D. O'Brj'ant, on March 13, 1847. 

A deed was offered in evidence, but re- 
jected for want of proof from one Geer to 
Atwood for lot 2 in block 15, dated January 
25, 1846, and a witness testifies that Geer 
purchased of Pettygrove; and that he pur- 
chased of Atwood, and was in possession in 
September, 1848, and March, 1849; but there 
is no evidence to connect the defendant 
Yaughn with either the alleged purchase 
from Pettygrove, or deed to Atwood. 

Vaughn testifies that he purchased south 
V2 of lot 4 in block 2, in 1855, of James An- 
derson, and that he had improved it in 1861, 
and occupied it since the purchase. He also 
states that before purchasing he conversed 
with Daniel H., who told him that the lot 
was in the Pettygrove title or tract, which 
consisted of 15 or 16 blocks that Pettygrove 
had laid ofE into town lots during his occupa- 
tion of the land, and that he had given a bond 
to make title when he got one from the 
United States. 

Lot 1 in block 5 is the only part of the 
premises to which the defendant proves a 
paper title back to Pettygrove, but when, if 
ever, he entered into actual possession of it 
does not appear; neither does it appear 
whether his immediate grantor, Thomas 
Stephens, was in possession at the time of 
the deed to him or not. 

The law arising upon these facts is in the 
main well settled in this court, and need 
not be more than stated here. Daniel H. 
being in the occupancy of this land when 
the donation act passed, and having subse- 
quently proven his compliance with the law, 
became the owner in fee of the premises 
from September 27, 1850, by virtue of the 
grant contained in section 4 of such dona- 
tion act (9 Stat. 497), subject to the con- 
tingency that if he died before patent issued 
and intestate, his estate terminated, and the 
remainder should vest in his children in 
equal parts. Fields v. Squires [Case No. 
4,7763; Lamb v. Starr [Id. 8,022]. 

This contingency actually happened, and 
on May 4, 1862, the four children of Daniel 
H. became the owners in fee of the premi- 
ses, as the direct donees of the United 
States, and not as the heirs of their father. 
This being so, the plaintiff Mizner, and his 
grantors, Lownsdale, Cooper and Semple, 
at the commencement of this action, had 
been seized of the premises within twenty 
or even ten years, and therefore he is not 
barred from maintaining it for the posses- 
sion. In other words, the cause of action 
did not arise until after the death of Daniel 
H. and the vesting of the remainder in his 
children. 

But, from this construction of the act, it 
necessarily follows, that neither Lamb nor 
Squires took any interest in the remainder, 
the same being limited by the act to the 



children of Daniel H. They are not his chil- 
dren, but the children of his daughter, who 
died before him, and therefore before the 
remainder vested. Neither can they take 
an interest in such remainder as his heirs, 
because although the act limits the estate 
to the "children or heirs" of the deceased 
settler, it does not grant it to both children 
and heirs if these terms should include dif- 
ferent persons, as in this case. The natural 
and most reasonable meaning of the phrase 
is, to the children first, and in default of 
those, to whoever may constitute the legal 

^irs of the deceased. Lamb v. Starr [Id. 
8,021]. As to these plaintifes, then, the find- 
ing of the court must be that they are not 
the legal owners of one fifth each of the 
premises, or any other portion thereof, and 
therefore judgment must be given against 
them; while the plaintiff Mizner is entitled 
to recover a three fourth interest instead of 
a three fifth. 

But it is contended for the defendant that 
Daniel H. died seized of an estate of in- 
heritance in the premises, which thereupon 
descended to his children as his heirs, and 
that, therefore, neither they nor their gran- 
tee, Mizner, can maintain this action, unless 
he could if living. If the premises are cor- 
rect, the conclusion follows. Let it be as- 
sumed, then, for the present, that the chil- 
dren of Daniel H. took as his heirs and not 
as donees of the United States— or, in other 
words, that he died seized of an estate of 
inheritance, could he, if living, have main- 
tained this action? Counsel for the defend- 
ant admit that he could, being the owner of 
the legal estate, unless he would be barred 
by the statute of limitations. 

This question involves the inquiry, when 
did the title vest in Daniel H., and thereby 
give him a cause and right of action against 
an adverse occupant; and what is the nature 
and effect of the occupancy of the premises' 
as shown on behalf of the defendant? It is 
the settled law of this court, until otherwise 
determined by a superior, that a settler under 
the donation act had a present grant by force 
and operation of such act from the date of his 
settlement, unless such settlement preceded in 
point of time the passage of the act, in which 
case the grant took effect from the date 
thereof, and not before. Fields v. Squires 
[Case No. 4,776]. This being so. Daniel H., if 
living, might have maintained this action, 
even admitting that the defendant by him- 
self, or those with whom he is in privity of 
possession, had been in the continuous, open 
and adverse possession of the premises from 
the date of the grant by the United States to 
Daniel H., up to the commencement of this 
action, because he would have been seized at 
the date of such grant, which was within 
twenty years prior to the bringing of the ac- 
tion. 

In Doswell v. De La Lanza, 20 How. (61 
U. S.] 82, the defendants were in possession 
of the premises in controversy, without title. 



[17 Fed. Cas. page 545] 

prior to the seizin of tlie plaintife, and tlie : 
court said tbat "in regard to him, they can- 
not he considered as having ejected him by 
their entiy, his legal title not having then ac- 
crued." 

The defendant entered without title, and 
has never acquired any, and unless there has 
been a continuous adverse occupation of the 
premises for twenty years by him, or those 
with whom he is in privity, the plea of the 
statue of limitations cannot be upheld. It is 
urged, however, that for the pui-pose of pre- 
venting a recovery in this case, and protect- 
ing the defendant in his possession, the court 
ought to hold that the title of Daniel H. took 
effect by relation from the date of his settle- 
ment in 1848. 

The insuperable objection to this proposi- 
tion is, that the occupation of Daniel H. was 
not commenced under the act making the 
gi-ant, and, prior to its passage, had no rela- 
tion to it whatever. Fields v. Squhres, su- 
pra. In Gibson v. Choteau, 13 Wall. [80 U. 
S.] 101, Mr. Justice Field, delivering the opin- 
ion of the court, says: "The doctrine of rela- 
tion is a fiction of law adopted by the courts 
solely for the purpose of justice, and is only 
applied for the security and protection of per- 
sons who stand in some' privity with the 
party that initiated proceedings for the land, 
and acquii-ed the equitable claim or right to 
the title." 

Now, if the defendant had entered under 
Daniel H., or claimed an interest in or right 
to the land, in pursuance of some contract 
made with the latter while he was in th^ oc- 
cupation Of the premises, there would be 
some propriety in holding that the grant to 
Daniel H. took effect by relation from the 
commencement of such occupation, if that 
were necessary to protect the defendant's 
rights under such entry or contract But in 
the case at bar, the application of the fiction 
of relation would work an injustice rather 
than otherwise. The defense is simply an 
adverse possession for twenty years. There 
is no privity between the parties to this ac- 
tion. Vaughn and those under whom he 
claims are sti-angers to Daniel H. and his ti- 
tle. So far as he and his children are con- 
cerned, they are and always were mere in- 
truders upon the premises. 

As was said by the court. Sawyer, G. J., 
in the opinion in the equity suit above men- 
tioned: "There is no direct conti'act relating 
to these lots, either verbal or written, upon 
any consideration moving between the par- 
ties, Lownsdale and complainant Vaughn, or 
any of the latter's grantors. * * * He 
(Lownsdale) never purchased the lots, and 
never had or claimed any interest in them, 
till he acquired an interest under the said 
donation act It was, therefore, a matter of 
no concern to him what use was made of 
them by the parties in possession, before he 
himself acquh-ed any rights therein, and he 
had no occasion to object to, or interfere with, 
the action of the possessor, or the claimants 
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under Pettygrove." [Lamb v. Vaughn, Case 
No. 8.023.] 

But it is not admitted that Vaughn's pos- 
session has any of the elements necessary to 
make it a bar to this action, even if the grant 
to Daniel H. were held to take efCect by rela- 
tion from September 22, 1848, the date of his 
occupation. 

In the first place, he is not shown to have 
any privity with any one that ever was upon 
or about the premises, either by deed or ac- 
tual possession, except Stephens, as to lot one 
in bloelc five. In that instance the evidence 
shows that Vauglin obtained a deed from 
Stephens, the grantee of Pettygrove and 
Stark, on September 26, 1856. But admit- 
ting that Stephens occupied the lot advei-sely 
to Daniel H. for some years after the grant 
to the latter, there is no evidence as to the 
chax-acter or even the fact of Vaughn's pos- 
session. 

As to lot three in block five, there is no di- 
rect evidence that the defendant ever had 
possession of it, or that he is connected by 
deed with Pettygi-ove. A deed, dated Sep- 
tember 2-4, 1858, for this lot, executed by 
Thomas Smith as guardian of his minor son, 
A. C. Smith, the grantee of Albert E. Wilson, 
aforesaid, to the defendant, was oEEered iu 
evidence, but not admitted, for want of au- 
thority in the guardian to make the sale. So 
it is probable that the defendant's claim to 
this lot does not go back farther than that 
date. 

Lot 8 in block 5 was attempted to be con- 
veyed to defendant on February 17, 1857, by 
Gilbeit and Kockwell, the successors in deed 
to Hugh O'Bryant, Pettygrove's grantee, by 
Pomeroy, as their attorney in fact; but no 
authority to Pomeroy being shown, the deed 
was not admitted. There is no testimony to 
show that the defendant ever actually occu- 
pied the lot, and his claim to it probably com- 
menced at the date of this supposed deed 
from G. and R., and grew out of it. 

Lot 2 in block 15 is not shown to have ever 
been claimed or occupied by the defendant, 
and there is no proof that he is the successor 
by deed or possession of Pettygrove or his 
grantees. The south % of lot 4 in block 2, on 
which there are valuable improvements, was 
purchased of Anderson in 1855, but how long 
prior thereto, and under whom or what cir- 
cumstances he occupied it, does not appear. 
The defendant testifies that he has been in 
actual possession since the purchase from An- 
derson, but makes no proof that he is the 
successor by deed or possession of Pettygrove 
or his grantees. 

"As to the claim under which the defendant 
occupied the lot, it may reasonably be infer- 
red from his deposition and the statements 
in his cross-bill aforesaid, that he regarded 
Daniel H. as the legal owner of the property, 
but expected to get a title from him in pur- 
suance of a certain bond given by Daniel H. 
to Pettygrove upon the abandonment of the 
land claim by the latter; and it is probable 
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that all the other lots in controversy were 
claimed under the same circumstances and 
expectation. 

Upon the evidence, then, there is no ground 
to maintain that Vaughn or any one with 
whom he is in privity either by deed or pos- 
session, taken separately or together, had oc- 
cupied any of these premises in any manner 
continuously for twenty years before the com- 
mencement of this action, unless it be lot 1 in 
block 5, and in that case, admitting all that 
is claimed for the defendant, the possession 
of himself and predecessors could not be held 
adverse to the title of Daniel H. before it 
came to him from the United States by the 
passage of the donation act on September 27, 
1850. 

The defendant in the actions by Lamb and 
Squires is entitled to judgment that they take 
nothing by said actions and for costs; and 
the plaintiff, Mizner, is entitled to judgment 
for the possession of an imdivided three 
fourths of the premises, and for costs. 



Case Ho. 9,679. 

The M. K. RAWLEY. 

[2 Lovroll, 447; 1 22 Int Rev. Rec. 49; 3 Cent. 
Law J. 56.1 

District Court, D. Massachusetts. Dec, 1875. 

Charter- Party — Bill of Lading — Vendor's 

Rights— DfTY of Master — 

Com PULSION. 

1. A shipper of goods has the right to have the 
bill of lading made to his own order; and, iJ^ the 
master has been instructed by tl\e charterers not 
to sign such a bill, his only alternative is to reject 
the goods. He is not entitled to keep the goods 
and refuse to give such a biU. 

2. Though the vendor of goods may be bound 
by his contract with the vendee to ship them to 
the order of the vendee, the master of the ship 
chartered by the vendee must take the delivery 
in such manner as the shipper makes it, or reject 
the goods altogether. 

3. Where a master made his bill of lading to 
the order of the shipper, and the shipper, by his 

■ possession of the bill, induced the owners and 
consignees of the goods to accept and pay a 
draft, quaere, whether this acceptance and pay- 
ment were made under compulsion, and whether 
the amount of the draft could be recovered of 
the master, even if he were not justified in sign- 
ing a bill of lading in that form. 

This libel was filed by Messrs. Moseley, 
Wheelwright, & Co., of Boston, charterers of 
the schooner M. K. Rawley, against that 
vessel, for an alleged breach of the charter- 
party. The case for the libellants was, that 
they took up the schooner for a voyage from 
Port Royal, South Carolina, to Bi-unswick, 
Maine, and agreed to furnish a full cargo 
of hard pine lumber, at an agreed rate of 
freight; that the libellants were bound to 
furnish the lumber with despatch at Bnins- 
wick, and ordered the cargo of Mr. Hudgins, 
a manufacturer of lumber, in Chai'leston, at 
twenty dollars per thousand, free on board. 

1 [Reported by Hon. ^Tohn Lowell, LL. D.. 
District Judge, and here reprinted by permis- 
sion.] 



They alleged that Hudgins, with whom they 
had a nmning account, was indebted to them 
for the full value of this cargo, or that they 
had advanced such value to him. Hudgins 
shipped a part of the lumber, and took a 
bill of lading to his own order, which, he in- 
dorsed to a third person as security for a 
draft on the libellants for §1,000; which the 
libellants accepted and paid. Thereupon the 
libellants procured the brokers who had ne> 
gotiated the charter to write a letter to the 
master, of which the material parts are 
these: . "Your charterers, Messrs. Jloseley. 
"N^Tieelwright, & Co., wish us to write you 
not to sign any bill of lading, except it reads 
to Moseley, Wheelwright, & Co.; they do 
not want it to order. They say if the ship- 
per will not furnish bill of lading to them, 
go off without one, and they will hold you 
harmless. They do not care to have you 
say that you are acting upon their advice." 
When the letter was received, most of 'the 
cargo had been delivered; but the second 
Will of lading had not been presented, and 
the master requested Hudgins to make it to 
the libellants, -v^hich he declined to do, and 
threatened the master that he would not let 
him leave the port unless he signed a bill 
of lading, as before; which the master tlien 
did. Then Hudgins telegraphed the libel- 
lants that he had procured a bill of lading 
to his own order, and should indorse it to 
some one else, unless the libellants would 
consent to accept a draft; they replied that 
they would accept to a moderate amount, 
and. he drew for $1,650, which they paid. 
The damages sought to be recovered of the 
ship were the amount of the draft of $l,Go(), 
which the libellants alleged that they were 
forced to accept and pay in order to obtain 
possession of the cargo; the bill of lading 
having been indoi-sed Ity Hudgins to a bank 
in Boston, as security for the di-aft. The 
answer asserted the claimants' .ignorance of 
the state of accounts between the shipper 
and the libellants, and averred that the mas- 
ter was bound and obliged to give the bill 
of lading in the form demanded by the ship- 
per. It was understood that Hudgins de- 
nied that the state of the account was such 
that the cargo had been fully paid for; but 
for the purpose of a preliminary hearing it 
was admitted that the libellants' view of the 
account was the true one, the right being 
reserved to take evidence upon that point 
afterwards, if necessary. 

J. C. Dodge, for libellants. 
L T. Drew, for claimants. 

LOWELL, District Judge. The libellants 
contend that the lumber was delivered to 
them when it was sent on board the ship 
which they had chartered to transport it. If 
this is so, their next point is sound, that the 
vendor had no right to revoke his acts and 
reassert a dominion which he had once part- 
ed with. Ogle V. Atkinson, 5 Taunt. 759; 
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Stanton v. Eager, 16 Pick. 467; Bolin T. 
Huffnagle, 1 Rawle, 9. 

A vendor, however, may make a condition- 
al delivery, by wliich lie does not divest 
himself of the control of the property, hut 
makes the carrier his own agent Mitchel v. 
Ede, 11 Adol, & E. S8S; Wait v. Baker, 2 
Exch. 1; Ellershaw v. Slagniae, 6 Exch. 570, 
note. A deliveiy at the wharf is an incom- 
plete act, amhiguous in itself, and to he ex- 
plained by the vendor at the time, or before 
the shipment is finished. In this ease the 
act was explained not only by what followed, 
but by what had gone before, because in 
shipping a former part of the same cargo 
the shipper had demanded and received a 
bill of lading in his own name. 

The simplest mode of stating the rights 
of the parlies is, that however strongly one 
may be bound to convey his property to 
another, the title does not pass until the own- 
er chooses to pass it, or until a court of 
equity compels him to do so; and, there- 
fore, if, against all reason and right, he 
insists on retaining the possession, until the 
transit is ended, he does retain it The only 
alternative for the master in this case was 
to refuse to receive the goods on these terms. 
But this is not what the libellants wished, 
nor is their complaint that he failed to re- 
ject the cargo. They were not willing to 
pay dead freight; and therefore required 
him to do what he had no right to do, 
jpromising to hold him harmless. He had no 
right to receive the goods on any other terms 
than those on which they were offered: he 
must accept or reject. If Hudgins had been 
a. mere agent to forward the goods, the libel- 
lants might have revoked his agency; but a 
vendor, even if paid, is not a mere agent 

The question has been lately decided in 
favor of the master in the court of exchequer 
in England, by two judges against one; and 
it seems to me that the opinion of the ma- 
jority is sound, for the reasons already given. 
The case was a veiy hard one for the buy- 
•ers of the goods, but the principles that must 
decide it were considered too strong for 
the equities of the case. Kreeft v. Thomp- 
son, L. R. 10 Exch. 274. In that case the 
master had not been notified by the charter- 
ers what sort of bill of lading "he was ex- 
pected to sign, further than the charter- 
party itself might inform him. But this is 
immaterial; because the decision turned upon 
the right of the shipper to dictate the terms 
upon which he would deliver his goods, which 
would be the same though the charterers 
-themselves had been present They could 
not have accepted in part and rejected in 
part. 

But if we grant that the propeity had 
once passed to the charterers, can the master 
be held to pay as damages for delivering 
the bill of lading a sum of money which the 
libellants have paid to the shipper? The 
latter could not by obtaining such a docu- 
ment revest the property in himself, or trans- 



fer a good title to one claiming under him, * 
even in good faith. Ogle v. Atkinson, 5 
Taunt 759; Stanton v. Eager, IG Pick. 467; 
Kreeft v. Thompson, L. R. 10 Exch. 274. 
The bill of lading, then, would be waste 
paper as against the libellants, though it 
might give the shipper the means of de- 
ceiving others. Where, then, was the legal 
compulsion upon the libellants to accept the 
draft? .If Hudgins had retained actual pos- 
session of the cargo, the payment would have 
been compulsory; but if he had only a paper 
title which was worthless, can it be so con- 
sidered? A slight dm-ess or obstruction 
might be enough, as between the party ex- 
acting the payment and him who makes it, 
to deprive the payment of its voluntary char- 
acter, and to wan-ant an action of assumpsit 
to recover it back. The question is, whether 
a third person has not a somewhat different 
position; whether, if the master was wrong 
in giving this bill of lading, he should be 
held liable for damages which are not the 
legal and natural consequences of his act. 

Those natui-al consequences would seem to 
be the possible injury to third persons, who 
should advance money on the bill of lading 
in ignorance of its invalidity; and I am not 
at all prepared to say that a master might 
not be liable in tort, in some cases, for dam- 
age of that character. So far as the shipper 
is concerned, the master is presumed to know 
that his bill of lading cannot avail against 
the true owner, though for any expense or ' 
trouble to which the latter might be put to 
vindicate his title there might be a liability. 
None such were suffered in this case; the 
libellants yiielded to a demand which could 
not be enforced; wisely, perhaps, but still 
not under a strict necessity. As, however, 
I consider the first point a clear one against 
the libellants, I do not decide this. libel 
dismissed with costs. 



Case ISTo. 9,680. 

The M. M- CALEB. 

14 Ben. 15.] i 

District Court E. D, New York. Jan., 1870. 

Damages— Maritime Tokt— Tow-boat and Tow. 

1. Where a ti^g was employed to take a schoon- 
er out of a slip from alongside another vessel, 
and the men on the schooner gave no directions 
as to the mode or time of taking her out and, 
in taking her out her stay caught the yard-arm 
of the other vessel, and her topmast was car- 
ried away: Eeld, that the tug was bound to 
adopt a method of taking the schooner out with- 
out injury. 

2. The method selected was manifestly hazard- 
ous, and the tug was liable for the damages oc- 
casioned by her want of success. 

[Cited in The Merrimac, Case No. 9,478.] 

In admiralty. 

BENEDICT, District Judge. This action 
is brought to recover the damages caused to 



1 [Reported by Robert D. Benedict, Esq.. and 
here reprinted by permission.] 
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the schooner Ea^vard Reed by reason of her 
topmast rigging catching the yard-arm of the 
steamer England, while she was being towed 
from alongside that steamer by the steam tug 
M. M. Caleb. 

The steamer was lying upont the north side 
of pier 47, nearly up to the bulkhead, and the 
schooner was lying alongside, bow in, and 
nearly up to an elevator which was lying at 
the bulkhead. 

The wind was blowing heavily from the N. 
W., the tide was ebb, and sladk. in the slip. 
The tug, as it appears, undertook to transport 
the schooner from the position above describ- 
ed to a position on the lower side of the pier, 
and for that purpose made fast a line to the 
schooner's bow, which was carried aft on the 
schooner, and held by a slip at the larboard 
(luarter. The tug then started the schooner 
astern by the hawser, but as the schooner 
moved aft, her stay caught in the yardarm of 
the steamer, and, before she could be stopped, 
the topmast was carried away and other dam- 
age done to the rigging. 

The evidence does not show that any action 
of the schooner contributed to the accident; 
the men on board of her gave no directions 
as to the mode of fastening or as to the mode 
or time of taking the schooner out. All this 
was determined on by those on the tug, who 
saw the position of the schooner, and were 
bound to select a method of taking her from 
the side of the steamer without injmy. 

The method selected of taking her out by a 
stern line was manifestly attended with risk 
of caiTying away the masts, if the schooner 
swung at all, as she was quite certain to do 
under the action of the tug. 

Having adopted a hazardous method of per- 
forming the duty, the tug must be held re- 
sponsible for the damages arising from the 
failure of success. Proper cai-e on her part, 
would, in my opinion, have enabled her to 
remove the schooner in safety, heavy as the 
wind was. 

Let the decree be for the libeliants, with a 
reference to ascertain the amount. 



Case N"o. 9,681. 

The M. M. CALEB. 

[5 Ben. 163.] i 

District Court, E. D. New York. May, 1871.2 

Damages — Maritime Tort — Tow-boat and Tow. 

A boat in tow of a steamtug was run on shore 
by reason of the breaking of the rudder-chain 
of the tug-boat. The chain was worn out and 
insufficient, and this was known to the owner of 
the tug when the boat was taken in tow. Seld, 
that, to tow the boat while having such a rudder- 
ciiain was negligence, and that the tow-boat was 
liable for the damage. 

In admiralty. 

1 [Keported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 9,0*83.] 



R. D. Benedict and F. A. "Wilcox, for li- 
beliants. 
Scudder & Carter, for respondents. 

BENEDICT, District Judge. It is clear 
upon the evidence that the libellant's vessel, 
while being towed by the steam tug Caleb, 
was run on shore by reason of the breaumg 
of the rudder-chain of the tug. It is equally 
clear that the breaking of the rudder-chain 
was owing to a palpable defect in the chain 
itself. The tug's rudder-chain was worn out 
and insufficient, and this was known to the 
claimant at the time the libellant's vessel 
was taken in tow. It was manifest negli- 
gence to attempt to tow the libellant's boat 
with such a chain, and the tug is accordingly 
responsible for the damages which ensueci. 
Decree for the libeliants, with an order of ref- 
erence. 

[An appeal was taken to the circuit court, 
which affirmed the decree above entered, but 
allowed the claimants to talie proof upon the 
question of certain set-offs, should they so de- 
sire. Case No. 9,683.] 



Case No. 9,68S. 

The M. M. CALEB. 

[9 Ben. 159.] i 

District Court, S. D. New York. June, 1877. 

Seaman's Wages— Jurisdiction — Tender— Costs. 

1. D. was hired as deck hand on a tug, at 
$30 a month, as he claimed. The tag sank at a 
pier but was raised again, and, after she was 
raised, he worked on board, in repairing her. 
Afterwards, filed a libel against her to recover 
wages for the whole time. The claimants de- 
posited in coiurt §24.50 to meet his claim, be- 
sides costs, amounting, in all, to .?G3.82, claim- 
ing that he was only entitled to .*<20: JJdtJ. 
that D. was entitled to recover $15, for half 
a month's wages. 

2. The court had no jurisdiction in respect to 
his claim for services after the boat sank. 

[Cited in Tarleton v. Mallory, Case No. 13,- 
753.] 

3. The libelant could withdraw $15 out of the 
.?63.82 and the rest of it must be returned to the 
claimants, and the libellant must pay the claim- 
ant's costs. 

This was a libel by Edward -J. Dunn, for 
seaman's wages. The libellant alleged that 
he was hired as deck hand on the tug, on 
November 18th, 1876, at $30 a month and 
found, that he served on board as such till 
November 29th, when the tug sank at a pier, 
and that she was raised on December 9th, 
when he went aboard again and sei-ved till 
January 13th, 1877. He claimed to recover 
$93.75. The owners of the tug alleged that 
the libellant's wages were but $20 a month; 
that he was discharged when the boat sank; 
that, after she was raised, he did some work 
on board, in repairing her, &c., but not as a 
seaman; that of this part of his claim the 
court had no jurisdiction; and that there was 



1 [Reported by Robert D, Benedict, Esq., and 
Benj. Ijincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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but ?24.50 due Mm for all Ms services. This 
sum, with costs, amounting to §63.50, in all, 
they deposited in court. 

Robertson & Robertson, for libellant. 

Owen & Gray, for claimants. 

BLATCHFORD, Disti'ict Judge. The li- 
bellant is entitled, I think, to half a month's 
wages at §30 a month.. I think the sinking 
of the boat put an end to the contract for 
his services as a deck hand, and that this 
court has no jurisdiction in respect of the 
services he rendered after the boat sank and 
after she was raised. I, therefore award, to 
the libellant §15. The claimants deposited 
in court $24.50, to meet the claim made in 
this suit, exclusive of costs. As the libel- 
lant refused to accept that sum, I cannot 
award costs to the libellant. Therefore, I 
cannot allow the libellant or his proctors to 
withdraw the amount deposited for costs. 
The §24.50 was deposited under the protest 
that the court could not take cognizance of 
any claim for services after the vessel sank, 
and the costs were deposited as costs proper 
to go to the libellant only in case the court 
held him entitled to as much as §24.50 for Ms 
claim. Out of the §63.82 in court the libel- 
lant may withdraw §15, and he must pay 
the fees of the marshal and clerk. The rest 
of the §63.82 will be returned to the claim- 
ants, and they must have costs against the 
libellant 



Case No. 9,683. 

The M. M. CALEB. 

[10 Blatchf. 467.] i 

Circuit Court, E. D. New York. Feb. 25, 1873.2 

ADMIltALTY— MaKITIMB TORTS— NeGLIGENCB~TUG 

Boat axd Tow — Buddeu Chais — ^Total 
Loss — Frei GUT. 

1. A steamtug was towing two schooners 
lashed alongside of her, through Hell Gate. One 
of them, laden with coal, on freight, struck the 
rocks, and sank. The tug, being sued for such 
loss, set up in defence, the arising of a violent 
wind, and the failure of the schooner that sank 
to anchor, when directed to, and the breaking of 
the rudder chain of the tug, and that the acci- 
dent was inevitable. The libel specified no par- 
ticular negligence in the tug, but alleged her neg- 
•ligeuce, generally, as causing the loss: JELda, 
tliat the breaking of the rudder chain was the 
immediate cause of the disaster, that no excuse 
was shown, in respect of the violence of the 
wind, and that the tug was liable, the rudder 
chain having broken from an imperfection which 
might have been, and ought to have been, known. 

[Cited in Bust v. Cornell Steam-hoat Co., 24 
Fed. 190: The Bordentown. 40 Fed. 686.] 

2. The libellant sold the wreck. She was re- 
paired by the purchaser. The actual time spent, 
in removing and repairing her, was thirty-one 
days. The commissioner, in the district court, 
reported, as damaees, the cost of removing and 
repairing her, and the gross freight on the coal, 
for her whole voyage, and interest on those 
items, and an allowance for the value of the use 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [AlErming Case No. 9,681.] 
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of the vessel, during the thirty-one days, which 
he denominated "demurrage." Exceptions, by 
the claimant, to the allowance of the whole 
freight, and of the "demurrage," were overruled 
by the district court The allowance of the en- 
tire freight, not deducting anything for the time 
and expense incident to the complebon of the 
voyage, was made by the commissioner, as a 
set-ofE for the time which he supposed the libellant 
would have consumed in arranging to raise and 
repair the vessel, if he had not sold her: EcU, 
that it was correct, not to allow as for a total 
loss, and not to allow the value of the vessel, 
less the proceeds of sale, and that, therefore, it 
was proper to allow for the loss of the use of 
vessel, while she was being removed and re- 
paired. 

3. It not appearing what became of the coal, 
except that it was saved, the allowance of the 
full freight, on the principle of such set-oft, was 
erroneous, because conjectural; and the daim- 
ant, if he desired, should be allowed to elect, 
whether to enquire into the disposition of the 
coal, and into the actual loss of freight money, 
(the libellant being permitted to open the ques- 
tion of "demurrage," with a view to increase 
its amount,) or to waive such enquiry and the 
exception as to the allowance for freight mon- 
ey, in which latter case, the decree below would 
be affirmed, with interest, without costs of ap- 
peal. 

[Cited in The Thomas Melville, 31 Fed. 489.] 

[Appeal from the district court of the United 
States for the Eastern district of New York.] 
In admiralty. 

Franklin A. Wilcox, for libellants. 
James 0. Carter, for claimant 

WOODRUFF, Circuit Judge. The libel 
herein alleges an undertaking by the master 
of the steamtug M. M. Caleb, on the 22d of 
, November, 1870, to safely tow and pilot the 
schooner Baltimore, (belonging to the libel- 
lants, and then at anchor in the harbor of 
New York) through Hell Gate to Biker's Is- 
land; that the service was begun, and the 
tug, with the schooner on her port side and 
another on her starboard, had reached a place 
known as *'Negio Point," when it was discov- 
ered that the Baltimore was ashore on the 
rocks; that, after some time, she was got 
off, and the tug proceeded on, and had reached 
a point about off the sunken marsh, on Ward's 
Island, when it was discovered that the Bal- 
timore was ashore on the rocks at that pohit; 
that the master of the tug immediately threw 
off the lashings, saying that the tug was it- 
self aground, and he could render no assist- 
ance; that the Baltimore settled upon the 
rocks, and was so broken and damaged that 
she became a total wreck; that she still lies 
there, sunken, and her fragments will not pro- 
duce the sum of five hundred dollars; that, 
at the time the libellants' vessel was con- 
trolled by, and under the management of, the 
said tug and those navigating her; that the 
master of the tug, instead of safely towing 
and piloting the said vessel, as he undertook 
to do, so negligently and carelessly behaved, 
in the premises, at; to cause said damages; 
and that the said damages are, in no way, 
the fault of, nor were they caused by, the li- 
bellants, or their agents, but "were solely 
the fault of, and caused by, the negligent acts 
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of those navigating the said tug M. M. Caleb." 
The libel also states, that the Baltimore had 
on board a cargo of coal, received at Philadel- 
phia, to be transported to Boston, for an agreed 
freight, amounting to six hundred and eight- 
een 8o/i(,<) dollars; that the Baltimore was 
of the value of sis thousand five hundred dol- 
lars; and that the damages are the sum of 
six thousand dollars, for the vessel, besides 
the loss of the said freight, amounting to six 
thousand six hundred and eighteen so/ioo 
dollars, besides interest. 

The answer admits that the steamtug 
agreed to render her services in towing the 
Baltimore through Hell Gate, and took her 
in tow for that puipose. It alleges the com- 
mencement of a violent wind from the east, 
when opposite Astoria, which continually in- 
creased; that, when opposite Negro Point, 
the tug was unable to tow the two vessels, 
with the wind and tide as they then were, 
and her master requested both of the schoon- 
ers to anchor; that those on board the star- 
board vessel did so, but those on the Balti- 
more neglected to comply with the request; 
that the anchor of the one schooner would not 
hold the tow, and they drifted towards the 
shore, till the Baltimore touched bottom; that 
the tug then sepai-ated from both, took the 
other vessel to a place of safety, then re- 
turned, drew off then Baltimore, and was pro- 
ceeding with her towards a safe anchorage, 
when the rudder chain on the port side of the 
tug parted, and the tug became thereby un- 
manageable, and both drifted upon the sunk- 
en marsh on Randall's Island; that the dis- 
aster was not caused by any careless, negli- 
gent, or unseamanlike act or conduct of those 
on board of the tug, or any of them, or be- 
cause of any weakness or unseaworthiness in 
her, or by any means which it was possible 
for those on board of her to prevent; but, 
that the same was caused, solely, by the neg- 
ligent, improper, and unseamanlike conduct 
of those on board. of said schooner Baltimore, 
in omitting to cast her anchors when request- 
ed to do so by those on board the tug, and 
by inevitable accident 

In the district court, the libellants had a 
decree for their damages [Case No. 9,681], 
and it appeared, on an inquiry into the 
amount, that the libellants sold the wreck, 
on the recommendation of the port wardens, 
after they had made an official survey thereof, 
and she brought the sum of seven hundred 
and thirty dollars, at public auction. She 
was taken off the rocks hy the purchasers, 
her coal was taken out, and she was again 
sold. The purchasers at this second sale 
repaired her. The time actually spent in 
her removal, and in the actual making of re- 
pairs, was ascertained to be thirty-one days. 
The commissioner reported, as damaes, the 
cost of removing her from the rocks, the cost 
of making the repairs, (including towage to 
the place of repair,) the whole amount of 
freight, above stated, and interest on these 
items, and, also, an allowance for the value 
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of the use of the vessel dm-ing the thirty-one 
days actually spent in her removal and re- 
pairs, which he denominated demurrage. On 
exceptions to the allowance of the whole 
freight, and to the allowance thus called de- 
murrage, the district court overruled the ex- 
ceptions. From tht decree thereupon this ap- 
peal is taken. 

The ground upon which the decision proceed- 
ed in the coiut below as appears by the opin- 
ion of the district judge, was, that the break- 
ing of the rudder chain of the tug was the 
cause of the wrecking of the schooner; that 
the breaking of that chain was owing to a 
palpable defect in the chain itself, the same 
being worn, weak, and insufficient; that this 
was known to the claimant, when he took the 
libellants' schooner in tow; and that it was 
manifest negligence to attempt to tow the li- 
bellants' schooner with such a chain. 

In the report of the damages, the commis- 
sioner gives a reason for allowing to the li- 
bellants the full freight money, as follows: 
"As to demurrage, I take into account only 
the time when the work of raising the vessel, 
and of making the repairs at Lissenden's yard, 
was actually being proceeded with, namely, 
thirty-one days. Some additional time would; 
of necessity, have been consumed in aixanging 
for this work, if the libellants had undertaken 
to raise and repair the vessel, and, to offset, 
I have allowed the entire freight, without 
any deduction for the time and expense which 
would have been incident to the completion 
of the voyage." 

The facts upon which the conclusion of the 
court below was based ai-e, I think, clearly 
established by the evidence. Even taking 
the nanative given in the answer of the 
claimant herein, the breaking of the rudder 
chain was the immediate cause of the disas- 
ter; and it is, also, plain, I think, that the 
wind which the tug encountered was not of 
such unusual or extraordinary violence as to 
excuse her. It was not an exigency which or- 
dinary care and prudence did not require her 
to be prepared to meet, before she assumed 
the duty of conducting two other vessels 
through a difficult and dangerous passage 
such as HeU Gate; and, moreover, there is 
great force in the argument of the libellants, 
that if the gale was of so extraoi-dinary a 
character as to form any excuse to her, then 
it was negligence and improper management 
in her not to seek shelter and safety before 
entering that channel, which she might easi- 
ly have done. I think, also, the proof estab- 
lishes that the chain was worn, weak, and 
insufficient for the service; and that the mas- 
ter of the tug had such knowledge of its con- 
dition as makes him chargeable with negli- 
gence in relying upon it. Besides, it was his 
duty to know it, when the defect was ap- 
parent on inspection, as it is proved it was. 
The claimant, however, insists, that, as this 
defect in the chain was not specified in the 
libel as a cause of tlie disaster, the evidence 
on that subject should be disregarded. The 
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eliarga of negligence is, in tlie libel, very gen- 
eral- I think, tliat, if the libel had been ex- 
cepted to, for want of proper specincatious, 
snch exception -would have been sustained, 
and, had it been made specific without men- 
tion of the use of an insufficient rudder chain, 
the case of McKinlay v. Morrish, 21 How. [02 
U. S.] 343, would have gone very far to sus- 
tain the position of the counsel for the claim- 
ant here. But, even then, the neglect of the 
tug to come to anchor below 'would have been 
a serious hindrance to the esonei-ation of the 
tug. 

The proof fails, wholly, to establish the 
only defences which are set up in the answer. 
The accident was not inevitable. Any at- 
tempt to urge that is met, at once, by the ad- 
mission, that the rudder chain broke, and by 
the proof of its imperfection. The diarge of 
negligence in the schooner rests solely on the 
statement that she was requested to anchor-' 
and neglected to do so. The proof makes it 
doubtful whether any such request was 
made, or attempted to be communicated to 
the Baltimore, and it shows, at least, that no 
such request was heard or understood by 
those on board the Baltimore. 

The amount awarded for damages to the 
schooner was properly ascertained without 
reference to the value of the vessel, or the 
price for which the wreck was sold. There 
was no sufficient, proper evidence which 
would justify the libellants in claiming for a 
total loss; and, not having appealed from the 
decree, the libellants are concluded upon that 
question. On the other hand, the claimant 
not having excepted to the mode of asceilain- 
ment, nor to the amount allowed, it is not 
open to him to object thereto, on the appeal. 
In fact, as the amount is much less than 
would be awarded on the basis of a total loss, 
or a loss of the value of the vessel, less the 
proceeds of sale, it was not for the interest 
of the claimant to object thereto. The mode 
of ascertainment was, however, upon the evi- 
dence, correct, and it is material so to de- 
clare, because it bears upon the exception to 
the allowance for the use of the vessel dur- 
ing the time necessary for her removal from 
the rocks, and for the repairing of her inju- 
ries. Having been, in fact, removed and re- 
paired, it was just to hold, that the vessel 
bound to make indemnity for the injury was 
in no worse condition than if the libellants 
had removed and repaired her; and, on the 
other hand, if the offending tug was not lia- 
ble for the full value of the vessel, less the 
proceeds of the sale, then, surely, to asceitain 
their loss, it was competent to show the nec- 
essary cost of removing and repairing; and 
this, whether it was done or not, and by 
whomsoever done, was, at least, a just meas- 
ure of the damage to the vessel, sustained by 
the injury. Hence, the enquhy on this point 
properly proceeded as if the libellants had 
themselves removed and repaired the vessel, 
and the fact of a sale became wholly imma- 
terial. It necessarily follows, that an allow- 



ance for the loss of the use of the vessel dur- 
ing the time reasonably necessary for such 
removal and repau's, became a proper ele- 
ment in the assessment of the loss. Deny- 
ing to the libellants the value of the vessel, 
■they could not otherwise be indemnified. The 
exception to such allowance was, therefore, 
properly overruled. 

The claimant also excepted to the allow- 
ance of the full freight which would have 
been earned by the completion of the voyage 
and the deliverj' of her cargo; and, on that 
subject, there is some embarrassment The 
proofs do not show what became of the ear- 
go. It was proved, that the coal was taken 
out of the schooner, but what was done with 
it does not appear. Did the owners of the 
cargo accept it, when taken out of the schoon- 
er, and so become liable for freight pro rata 
itineris? Or, did the libellants send on the 
cargo by some other vessel, and so become 
entitled to full freight? Or, was the cargo 
detained until after the schooner was re- 
moved and repaired, and (ti'eating the libel- 
lants, as between them and the owners of the 
tug, as still having the control of the schoon- 
er,) might they have reJaden the cai'go, and 
proceeded on the voyage, and made deliveiy 
thereof, and received full freight? Upon 
these questions, no information is furnished, 
by the proofs. I greatly doubt, that further 
enquiiy on this subject will be of any benefit 
to the claimants of the tug; but, I fail to see 
the propriety of what seems, in the report 
of the commissioner, a conjectm-e, that what 
he might properly have allowed as fui'ther 
necessary time of detention for preparation 
for removing the schooner, is equal to any 
sum which could have been saved out of the 
freight money, by sending or carrying the 
coal to Boston, and that there might be a set- 
off based on that conjecture. There was no 
such proof. Non constat that the libellants 
did not receive freight. Non constat that 
they did not send on the cargo, as, I think, it 
was their duty to do, if practicable, and re- 
ceive therefor full freight, in which case their 
necessary expenses of sending and delivering 
would represent their loss of freight. While, 
therefore, I am of opinion that the decree be- 
low was correct, in all respects, except in the 
matter of this set-off, I am compelled to 
say, that, if the claimant desires a fm'ther 
enquiry into the actual disposition made of 
the cargo, and into the saving which the libel- 
lants did make, or, in the due discharge of 
their duty might have made, out of the 
freight money, (permitting the libellants, at 
the same time, to open the question of allow- 
ance in the nature of demurrage,) he may 
have a reference to the commissioner, to as- 
certain the further facts, and to determine 
thereupon the actual loss of freight by the 
disaster, and whether any and how much fur- 
ther loss is due to the greater time of deten- 
tion for repairs, if any competent proof can 
be given showing that the allowance already 
made is not adequate. If the claimant should 
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not desire such a reference, and shall, witliin 
twenty days, file his waiver thereof, and of 
his exception in respect to the allowance for 
freight, then, let the libellants have a decree 
for the amount awarded by the decree ap- 
pealed from, with interest, without costs of 
this appeal. If no such waiver is filed, let 
an order of reference he entered. A prelim- 
inary or interlocutoiy order, in confoi-mity 
with these directions, may ho entered. 



Case "No. 9,684. 

The M. M. CHASE. 

[2 Hask. 270.3 * 

District Court, D. Maine. Oct., 1878. 

COLLTSrOS — CLOSE-HAtTLED — KULE 16 — DUTT TO 

PoHT Helm — Stakboard Tace — Lookodt — Wit- 
ness — Testimony Masifestlt Untkue. 

1. The testimony of the respective owners of 
colliding vessels being manifestly untrue, the 
court considered the testimony of a competent 
witness, who saw the collision from the land, 
the most reliable evidence. 

2. Colliding vessels, sailing with a north wind, 
one a course east by north within seven points 
of the wind, and the other west by north two 
points free, are neither close-hauled. 

3. Vessels so sailing approaching each other 
end on and in danger of collision, one upon the 
port tack and the other upon the starboard 
tack, should, under rule 16, both seasonably port 
their helms. 

4. Those in charge of vessels so approaching 
each other have a right to presume that rule 
16 will be seasonably complied with; and if one 
vessel puts her helm aport soon enough to avoid 
a eolhsion if the other should do the same at 
the same time, she is blameless; and if a collision 
ensue, for failure to so port the helm, the ves- 
sel failing to do it would be in fault, and liable 
for the damages. 

5. If vessels approaching in opposite direc- 
tions on courses diverging two points, neither 
being close-hauled, are not governed by rule 16, 
the vessel on the port tacl must keep clear of the 
vessel on the starboard tack. 

6. A lookout must be kept to anprise the man 
at the helm of approaching vessels. 

This was a libel in rem by the master and 
ownei-s of the Emma B. Shaw against the M. 
M. Chase for damages from collision of the 
two vessels, occasioned by fault of the Chase. 
The owners of the Chase filed their answer, 
denying any fault on the part of the Chase, 
and the cause was heard upon libel, answer, 
and proofs. 

George F. Holmes and A. A. Strout, for li- 
belants. 

Geo. E. Bird and William W. Thomas, for 
claimants. 

FOX, District Judge. This libel is Insti- 
tuted against the schooner, M, M. Chase, of 
Portland, by the master and owners of the 
schooner, Emma B. Shaw, of Philadelphia, to 
recover for damages sustained by the Emma 
B. Shaw, from a collision with the M. M, 

1 [Reported by Tbomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



Chase, on the morning of Februaiy 19, 1878, 
which took place at the western entrance of 
the Vineyard Sound, between the lightship 
and Cuttyhunk island. 

The Emma B. Shaw was a schooner of two 
hundred and foi-ty-eight tons, loaded with ice, 
bound from Boothbay to Philadelphia. The 
M. il. Chase was bound from Virginia to 
Portland, with a cargo of oysters. 

The libel alleges that the com-se of the Em- 
ma B. Shaw alf time of collision, was west- 
northwest, and that she was on her starboard 
tack, close-hauled, with the wind north by 
west; and that the M. M. Chase was seen two 
or three miles off, on a course of east by north 
with free wind. 

The answer admits that the II. M. Chase 
was sailing on a course east by noi-th, but 
avers that the wind was north-northeast to 
northeast by north, and that she was on her 
ff port tack close-hauled; that the Emma B. 
Shaw was first seen on the starboard bow of 
the M. M. Chase, about a half-mile distant, 
sailing on a course west-southw^t, with the 
wind free, and that the Emma B. Shaw aft- 
erwards changed her course to the northwest, 
and thereby occasioned this collision. 

The master and mate of the Emma B. 
Shaw, in their depositions, fully sustain all 
the allegations in the libel; and on the other 
hand, the testimony of the master, mate, and 
one of the seamen of the M. M. Chase, coi-- 
i-oborates the allegations in the answer. Each 
side has also produced the testimony of a wit- 
ness from the island of Cuttyhunk. 

Albert F. Church, a pilot, who is the son-in- 
law of Mr. Smith, the light-keeper, testifies 
in his deposition that he was on the island 
that morning watching for a vessel which he 
expected to pilot through the sound; that he 
saw both the schooners from where he stood 
previous to the collision; that he did not see 
them when they were together, but saw them 
after the collision; that the wind was about 
north by west, a good wholesale breeze, and 
so continued tiirough the morning; that the 
Chase was on her port taclc, heading about 
east by north, but for a portion of the time 
she was obscured from his sight by a bam. 
He says, "Her sheets were off some, cannot 
tell exactly how much, but so that I could 
notice them distinctly; she was not close- 
hauled, but was running free with her boom 
about one third of the way off, as I should 
judge. About half an hour after seeing the 
M. M. Chase, I saw the top of the Emma B. 
Shaw sail across the hollow in the island; she 
came out by, so that I could see her hull in 
twenty or thirty minutes; she was then on 
her starboard tack, was not close-hauled, 
heading about west as near as I could judge; 
the vessels then were two or three miles 
apart; she afterwards luffed up into the 
wind, trimmed off and was headed north by 
west as near as I could tell; she was close- 
hauled, sharp to the wind, heading west- 
northwest as near as I could tell; I should 
judge the vessels were about a mile or more 
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apart; tbe two vessels were within an eighth 
of a mile of each other when I last saw them 
before the collision." 

On cross examination, he says, "The true 
■course for a vessel through the sound and 
hound to Philadelphia is about west by south; 
the wind was quite steady that morning; it 
very likely blew by flaws, as far eastward as 
north. I did not look at any compass, there 
was a vane in sight; I did not look at the 
vessels after they were within a mile of each 
other, because I stepped into the house to do 
something or other. If the Emma B. Shaw 
had kept on the course she was on when- I 
first saw her, the collision would not probably 
have occurred," 

Sf Austin Smith, the keeper of Cuttyhunk' 
light, was called by claimants, and testified 
that at about 6,40 on morning of Februaiy 
nineteenth, "I went up into the lantern of the 
lighthouse and saw the M. M. Chase coming 
in on a comrse of east by north, I saw the 
collision. The vessels were about S, S. W. 
from the lighthouse at the time; the wind 
was due north, veering rotmd to N. N. E.; the 
two vessels came nearly end on, and I watch- 
ed them, fearing a collision; they were neither 
of them close-hauled; they both held their 
coui-fee, the Emma B. Shaw being a little 
southerly until a moment before the collision, 
and then the E. B. Shaw put her helm hard to 
port and came under the bow of the M. M. 
Ohase, and the collision occvurred almost im- 
mediately; the M. M. Chase did not change 
her coui-se. I noticed the course of the wind 
at the time of the collision, which took place 
about a mile from me. The sun was up and 
as clear a day as ever was. Saw the man at 
the wheel of the M. M. Chase exerting him- 
self to bring her up into the wind. If the E. 
B, Shaw had starboarded her helm, the ves- 
sels would have gone clear. The wind, at the 
time, varied from N, N. E. to N. by W. at 
lighthouse. The E. B. Shaw would have pass- 
ed to the north of the lightship, I think. She 
changed her course a little after she opened 
by the bluff of the island, and steered a little 
more to the north. My attention was fixed 
on the vessels, as I expected a collision; they 
wei'e two hundred to two hundi-ed and fifty 
feet apart when the E. B. Shaw ported her 
helm. If both vessels had held their course, 
think a collision would have occurred. After 
leaving Tarpaulin cove, the course of the E. 
B. Shaw, with wiffd noi-th, would have been 
about west by south, to pass near the light- 
ship. I suppose she may have kept on to 
north of that, when I saw her, to go north of 
lightship. She may have kept up to north of 
west, say a point, a point and a half." 

In the present case, as in most others of a 
similar character, there is an irreconcilable 
conflict in- the testimony of those on board 
the respective vessels upon material points, 
upon which the court has not the charity to 
believe that the difiEerences are wholly owing 
to errors of judgment The oflacei-s and crew 
of colliding vessels most usually are quite 
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ready to exonerate themselves from blame by 
statements, which upon careful examination 
and comparison with the testimony of disin- 
terested spectators, if to be had, are general- 
ly shown to be gross perversion of the facts as 
they actually occurred. 

In this case, all of the evidence is in depo- 
sition, excepting that of Smith, the lighthouse- 
beeper; and the court, not having had the 
other witnesses before it, has not had the op- 
portunity of seeing them, and, from their ap- 
pearance, forming its own judgment as to 
what extent they may have designedly mis- 
represented the state of the wind and other 
matters at the time of the collision. It is 
sufficient to say, that this testimony, on one 
side or the other, is most manifestly untrue; 
and in the opinion of the court this remark is 
not applicable exclusively to the witnesses on 
either side; but on both sides, the facts have 
been so much perverted by them, that the 
court is not inclined to consume any time in 
attempting to discern if either approximates 
to the truth, or which side is farthest there- 
from. Mr. Smith, the keeper of Cuttyhunk 
light, was produced as a witness at the hear- 
ing, and while he manifested some peculiari- 
ties as a witness, the court was impressed 
with his truthfulness, and is of opinion that 
he intended to give a correct statement of 
what occurred when the collision took place. 
He has followed the sea forty years; been 
fourteen years keeper of the light; has had 
charge of one of the coast life-stations; and 
is manifestly a man of experience in mari- 
time matters, and of standing character. 

He says, he watched the vessels until the 
collision occurred, fearmg from thehr respec- 
tive courses, as they were nearly end on, that 
they would collide. He swears that they were 
only a mile distant from him, and that he 
noticed the wind at the time, and it was due 
north, varying by spells from N. by W. to N, 
N. E, Smith was up in the lantern of the 
lighthouse with a clear vmobstrueted view 
through the light of plate glass, and with a vane 
before him, and with his experience of four- 
teen years in that office, could not but have 
known the exact com-se of the wind. Church, 
his son-in-law, was on the ground, and repre- 
sents the wind as about N. by W. He is not 
positive and precise upon this point, while 
Smith is; and it may be that, at the moment 
that Church noticed the wind, it may have 
been in the direction stated by him; but the 
cotti-t is inclined to accept the statements of 
Smith upon this point, on account of his ex- 
actness upon a matter, in respect to which, if 
observed by him as he says, he could not be 
mistaken. 

The testimony by deposition of these pilots 
has been taken by claimants, and they say 
that, on the morning of 'the collision, they 
were in the vicinity of Gay Head, and that 
the wind then was north-northeast. It is not 
improbable that such was the course of the 
wind further up the sound, as the testimony 
tends to show that the wind frequently hauls 
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more to east of nortlj after passing the north- 
era entrance of the sound; so that, with the 
wind north at Cuttyhnnk, it might he two or 
three points to the eastward when near Gay- 
Head. Upon the whole ease, my judgment is, 
that the wind was north where the collision 
occurred, and if so, the M. M. Chase,' being 
on a course of east by north, as is admitted 
by both sides, was sailing within seven points 
of the wind, wMch gave her a free course, 
and she could not have been closehauled. 

Mr. Smith swears that neither vessel was 
close-hauled; and whether this was so or not 
must depend on the course of the E. B. Shaw 
with a northerly wind. I am inclined to the 
opinion that, after she passed the blufe on- 
Cuttyhunk, she at first was on a westerly 
course, which was changed, as Church says, 
soon afterwards more noitherly; and this 
statement of Church finds corroboration in the 
testimony of Smith, who thinks that, after 
passing the bluff, she hauled more northerly, 
intending to go inside of the lightship, which, 
according to Smith's statement, would give 
her a course one to one and one-half points 
north of west, say about west by north, which 
I am inclined to think was the course she 
was on just previous to the collision. 

With a north wind, saihng west by north, 
the Emma B. Shaw must have been two 
points free; and I therefore find that neither 
vessel was close-hauled. T am aware that 
Church says the Emma B. Shaw was close- 
hauled, and he gives the course .when- he saw 
her as about N., N. W.; but he does not pre- 
tend to be exact; and I prefer to rely on 
Smith's testimony, which is positive, that 
neither vessel was close-hauled. This view 
draws some strength from the fact that the 
two vessels were so approaching each other 
that Smith feared a collision would take 
place. This might be with one sailing E, by 
north and the other W. by N., which were 
within two points of dh-ectly opposite courses; 
but, if the divergency was much greater, it 
could never have occurred to Smith that they 
might come together. 

Neither vessel being close-hauled, but one 
so sailing on a port tack, and the other on 
her starboard tack, what was requu-ed of 
each vessel? If the case is to be considered 
as within rule 16, applicable to vessels meet- 
ing end on or nearly end on, the helms of both 
should be put to port. The M. M. Chase did 
nothing but hold her course, so that she clear- 
ly violated this i-ule. The Emma B. Shaw 
ported her helm; but it is claimed that it was 
not seasonably done; that she hailed the M. 
il. Chase, and received no reply, and there- 
fore she should have understood that those 
on board of the M. M. Chase were not aware 
of her approach, an'd that the Emma B. Shaw 
should have, at onoe, under rule 24, taken 
such measures as were necessary to avoid 
the collision. 

It is sufficient answer, in the opinion of the 
court, that those on board of the Emma B. 
Shaw must have known that the Chase had 
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a man at the helm whose duty it was to 
comply with the niles so long established, 
and that those in charge of the Emma B. 
Shaw had a right to act on the presumption 
that these rules would be obeyed. If such 
had been the case, and the helm of the jM. M. 
Chase had been ported at the same time as 
the Emma B. Shaw's, both vessels would 
have passed without contact as, in the shoit 
time remaining, the course of the Emma B. 
Shaw, by this movement, was changed nearly 
to right angle, as she was struck amidships, 
nearly head on, by the M. M. Chase. 

In this view, the fault was entirely that of 
the M. JI. Chase; and while the Emma B. 
Shaw was somewhat dilatory in her change 
of course, it would have been successful, if 
the other vessel had done the same at the 
same time. 

The answer alleges that the coui-se of the 
Emma B. Shaw was about west-southwest, 
which would bring the two vessels end on, 
and require from the M. M. Chase a compli- 
ance with rule 16, as neither vessel was close- 
hauled. On her own admissions, the JI. :JI, 
Chase was in fault; and it does not appear 
that the conduct of the Emma B. Shaw was 
so in violation of the rules, as to render her 
accountable for the damages incurred. 

It is not yet absolutely dedded, so far as 
the court is advised, that two vessels, ap- 
proaching in opposite directions on com-ses 
diverging two points, are to be governed in 
their movements by rule 16. See The Mani- 
toba [Case No. 9,029]. Doubts have certainly 
been suggested, in some cases, that in such 
position the vessels are not to be deemed as 
meeting end on, or nearly end on; but rather 
that they come within rule 17, which requires 
of two sail vessels, when crossing so as to 
involve risk of collision, if they have the wind 
on different sides, that the vessel with the 
wind on the port side shall keep out of the 
way of the vessel with the wind on the star- 
board side; except when the vessel with the 
wind on the port side is close-hauled and the 
other vessel free, in which case, the latter ves- 
sel should keep out of the way. 

Neither being close-hauled, it was the duty 
of the SI. M. Chase, as she was on- her port 
tack, to keep out of the way of the Emma B. 
Shaw, she being on her starboard tack. The 
M. M. Chase, it is conceded, did nothing; and 
the Emma B. Shaw held her "course as she 
was required to do until the collision was 
imminent. "Within a moment of the collision, 
as Smith says, she then ported her helm, her 
helmsman having a right to presume that the 
approaching vessel would do the same, as it 
would bring her more before the wind and 
allow her to pass, and in that way '-keep out 
of the way of the other vessel." 

If the Emma E. Shaw had pursued a differ- 
ent coui-se and starboarded her helm, and the 
M. M. Chase had ported hers, then a collision 
must have been inevitable, and the M. M. 
Chase might have well been held chargeable 
for the consequences. On the contrary, she 
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did what it was her duty to do, attempted 
to get away from the M. M. Chase -when it 
was evident that the two vessels would come 
together, unless something was done to pre- 
vent it, acting on the presumption, that the 
M. M. Chase would endeavor to accomplish, 
in the easiest way, the same purpose; this 
she failed ^to do. She was, moreover, in fault 
for want of a proper lookout, who should soon- 
er have discovered the other vessel and noti- 
fied the man at the helm of her approach, and 
must be held accountable to the Emma B. 
Shaw for the damages so occasioned by her 
neglect Decree for libelants. 
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Collision— Wind Free— Facts to be Stated i^ 
Libel — Lights — Lookodt. 

1. A vessel sailing with the wind free must 
take proper measures to avoid collision with a 
vessel close-hauled. The latter must hold her 
course. 

[See The Argus, Case No. 521.] 

2. In cases of collision, a libel should nar- 
rate the particular facts and circumstances that 
cause the disaster; and an omission to so al- 
lege a material fact is strong evidence of its 
falsity. 

3. A neglect to show lights and have a look- 
out as required by law prejudice the oEEendiug 
party with courts of admiralty. 

In admii-alty. Libel in rem in a cause of 
collision, heard on libel, claim, answer and 
proofs. 

Sewall 0. Strout and Bion Bradbury, for 
libellaoit. 
Thomas B. Reed, for respondents. 

FOX, District Judge. This libel is pro- 
moted by the master in behalf of himself and 
the owners of the schooner Addison Gilbert, 
of Gloucester, against the sloop M. M. Ham- 
ilton of Portland, to recover the value of the 
schooner and her outfits, totally lost in a 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



collision between these two vessels off the 
entrance of Portsmouth harbor on the morn- 
ing of the 7th of January, between one and 
two o'clock. About half past twelve, the 
schooner left her wharf in Portsmouth, des- 
tined for the shore fishery, without, any 
lights. She ran down by Fort Constitution, 
and after one o'clock, a watch of two men 
was set, and orders were then given by the 
master to put up the lights. Lee was or- 
dered on the lookout as he swears, and Boon 
to the wheel. The master went below. Rus- 
sell went to the forecastle for the lights, 
lightM them, had the green light fixed, he 
says, in its proper place in the starboard 
rigging, was in the act of climbing into the 
port rigging with the red light, when he per- 
ceived a vessel on their lee bow, standing to- 
wards them about fifty yards off. He 
dropped the red light and ran aft shouting 
to the vessel, which was the sloop M. M. 
Hamilton, to keep ofE; but instead of com- 
plying, as he says, she luffed up, and struck 
them on the port side just foi'ward of the 
main rigging. 

It is admitted that the wind was from 
northwest to noi-thwest by north, that it was 
a clear cold night, the moon having set just 
after midnight, and that the course of the 
schooner, after she passed Port Constitu- 
tion, was nearly south. The lookout Lee 
says, that when he first saw the sloop she 
was making a westerly course, but that in 
a very short time, he again looked, and she 
was then heading northeast, about two 
points on the schooner's weather bow; that 
he did not notice her when she tacked, his 
attention being attracted by the movements 
of Russell in putting up the lights, nor did 
he give any notice to the man at the helm, 
that the sloop was near by. Boon, who was 
at the helm, says that he discovered the 
sloop, she being on the starboard bow, mak- 
ing towai'ds their starboard cathead and 
standing north-northeast, the schooner stand- 
ing south; that he at once called the cap- 
tain from below, who came immediately on 
deck, without hat or boots, and put the helm 
to port, which caused the schooner to luff. 

The sloop is of 110 tons, was from Boston 
bound to Portland, loaded with railroad iron, 
and was making for Portsmouth for a har- 
bor, being badly covered with ice; after she 
had reached near to Whale Back Island, she 
stood to the westward, and when about half 
way across the channel, discovered the 
schooner nearly up to Fort Constitution with- 
out lights, but the mate of sloop, who was 
then acting as master, the captain not being 
on board, supposed the schooner was then 
standing out to sea. The distance from the 
fort to Whale Back Island is about one mile, 
and it is about half that distance across from 
the island to the west shore. The sloop ran 
out her westerly tack as far as it was 
deemed prudent, and then stood about on 
the easterly tack, and laid her course about 
north-northeast The mate says, he saw the 
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schooner after the sloop tacked ahout three 
points on the sloop's lee ho-sv, and if both ves- 
sels had held their course, they -would have 
passed 100 yards apart in safety; that the 
next he saw was the schooner's bowsprit 
pass by the sloop's to windward, and there- 
upon his lookout cried, "hard up," which he 
did as soon as possible; that the two ves- 
sels immediately came together, the sloop 
not having a headway of more than two 
knots. 

It is not controveited by the libellant that 
the schooner was sailing with the wind free, 
and that the sloop was close-hauled, - and 
that by the 12th article of the rules adopted 
by act of congress in 1864 [13 Stat 60] it 
was the schooner's duty to take proper 
measures to avoid collision, and the sloop 
was bound to keep her course. It is there- 
fore attempted to establish on the part of the 
libellant, that the schooner was justified in 
luffing, and that instead of holding her 
course the sloop also luffed, and by so doing 
occasioned the disaster. There is no dispute 
as to the law of the case, and the only ques- 
tion of fact in controversy is whether the 
sloop luffed, and upon this there is the usual 
conflict. All of the crew of the schooner, 
who were on deck at the time, admit that 
she luffed, but they assert that the sloop also 
luffed, which latter assertion is denied by 
all of the crew of the sloop. 

By the 23d admiralty rule of the supreme 
court of the United States, it is required that 
the libel shall pronounce and articulate in 
distinct articles the various allegations of 
facts upon which the libellant relies in sup- 
port of his suit, so that the defendant may 
be enabled to answer distinctly and sepa- 
rately the several matters contained in eacli 
article. 

In Quinn v. The Transport [Case No. 11,- 
ol6], an exception was taken to the libel, and 
the court, Benedict, J., says: *'The libellant 
in a collision case has contented himself with 
simply stating a bare cause of action, and 
has omitted the full and frank narrative of 
the material circumstances attending the ac- 
cident, which the general practice of the ad- 
miralty requires in cases of this description. 
* * * I am unable to see why the circum- 
stances as thus seen should not be set forth 
for the information of the court, and to save 
labor in proving facts about which there may 
be no dispute, as well in this as in any case. 
The reason of the rule, which is applied in 
all ordinary cases of collision, would seem 
to exist in full force in these triangular cases, 
in which above all others the need of a full 
statement of the facts is felt. To make these 
cases exceptions to the general rule as claim- 
ed would be to permit the parties to come to 
trial' without any preliminary statement from 
either party, which would be of any assist- 
ance to the court, or would apprise the par- 
ties most in interest of the facts which they 
are called on to meet." 

In the present ease at the time and locality 



of the collision the libel states "that there was 
a fre.sh breeze from the northwest," the 
schooner's course being south; that "the man 
at the wheel, who was on the lookout," dis- 
covered a strange sail about three points on 
the weather bow of the schooner, approach- 
ing in a direction north by east on the wind 
about 150 yards distant, and southwesterly 
from the schooner; that immediately the 
schooner's wheel was put hard to port to 
bring her up into the wind and allow the ap- 
proaching vessel to pass to leeward; that 
the schooner's helm remained in that position 
until the collision, and that the vessel was 
the sloop, which struck the schooner forward 
of the main rigging, cutting her down so that 
she filled; that after the sloop was first seen 
by the schooner, it was impossible for the 
schooner to have done anything more than 
she did to avoid the collision, the night being 
clear; that the schooner could have been seen 
by those on board the sloop at a suflBcient 
distance for her to have avoided the collision 
if any one had been at the wheel of said 
sloop, or proper attempt had been made to 
keep her clear, said sloop being on the wind; 
that the collision was caused wholly by the 
negligence and want of care of the sloop. 

This is the whole statement contained in 
the libel relating to the collision and its cause, 
and it is quite extraordinary that while it 
does assert that the schooner's helm was put 
to port, and she came up into the wind, it no 
where charges that the sloop did any thing 
of the kind. It is not any where suggested 
(as the learned counsel frankly admitted in 
reply to an inquiry from the court) that the 
sloop luffed or changed her course in any de- 
gree; on the contrary, the plain inference 
from the charge against her as it stands in 
the libel is. that she did nothing but iiold her 
course, as the allegation is "that the sloop 
could have avoided the collision, if any one 
had been at the wheel of the sloop, or proper 
attempts made to keep her clear." The neg- 
ligence and fault of the sloop is, that no one 
was at the wheel to change her course, and 
instead of her crossing and getting in the way 
of the schooner, the complaint is, that she 
took no steps to get out of her way. Her al- 
leged sin is that of omission, instead of com- 
mission, as is now attempted to be main- 
tained. 

In my opinion, no one acquainted with navi- 
gation could possibly gather from this libel, 
that the cause of complaint was the sloop's 
luffing; on the contrary, I think it would be 
understood that the claim was, that the sloop 
was bound to take measures to keep out of 
the way of the schooner, as much as the 
schooner was to keep out of the way of the 
sloop; that the schooner did her part by 
luffing, but that the sloop took no measures 
to accomplish it The theory on which this 
libel was di-awn, if the libellant had any 
clear notion on the subject, I think was, that 
when the vessels came in sight of each other, 
they were approaching so nearly end on, 
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that it was the duty of the sloop to port and 
not to hold her course. The averment in 
the libel, that tlie schooner was sailiug soutli 
and the sloop northeast within one point 
would tend to confirm this view, as under 
those courses, it may be that each vessel is 
bound ordinarily to keep out of the other's 
way; and I apprehend that tliis idea was not 
abandoned, until it was found that the direc- 
tion of the sloop was not such as to render 
obligatory upon her the duty of changing her 
course, and then the attempt was made to 
charge the sloop, as is now claimed. 

The libel should contain a narrative of the 
facts and circumstances attending the colli- 
sion for the information of the court, as well 
as of the adverse party. The respondents 
must be given to understand the facts which 
they are called upon to answer; and cer- 
tainly they were not in this libel required to 
justify the luffing of the sloop at the time of 
the collision. I consider tlie entire omission 
from the libel of any suggestion, that the 
sloop by luffing occasioned the collision, most 
cogent and conclusive evidence, that when 
this libel was drawn by his proctor, and the 
facts as they occurred here related by the 
master and stated in the libel as the material 
circumstances attending the accident, and by 
which the sloop had become accountable, he 
must have known that the sloop did not luff; 
for if she had so manifestly violated the rules 
of navigation, the libel would have openly 
explicitly charged her with so doing, as the 
ground for her liability. 

Between these two vessels, I hold the re- 
sponsibility of avoiding the danger rested up- 
on the schooner. I have no question, if the 
master when he came on deck, had held his 
course instead of luffing, the vessels would 
have passed without injury. The course 
adopted by the schooner was taken too late 
to escape the disaster. It contributed to or 
i-ather occasioned it; and the sloop is not 
shown to have been in any way negligent or 
managed so as to render her accountable. 

Before concluding this opinion, the court 
feels called upon to remark upon the gross 
negligence on the part of the schooner in not 
complying with the provisions of law, both 
as to lights and a competent watch. Her 
lights were not brought on deck until she 
was well past the fort, and then only one of 
them had been in place befote the collision. 
It may be that Pat Lee had been assigned to 
duty on the lookout iCorward, although the 
libel charges, that Boon, who had the helm, 
was o]?, the lookout; but it is quite certain 
that Lee was negligent and inefficient, not 
informing the helmsman that the sloop was 
near by, although he swears that he saw her 
on her westerly tack. He paid no regard to 
her subsequent movements, and did not no- 
tice her when she came about, nor until she 
was close by on her easterly tack, his at- 
tention being atti-aeted by the movements of 
Russell in putting up the lights, instead of 
watching neighboring vessels. Such neglect 
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to comply with the requirements of law, as 
to lights and competent lookout, will be visited 
most severely on the offending party by courts 
of admiralty in any case where it shall oc- 
casion the disaster. Libel dismissed with 
costs. 



Case Wo. 9,686. 

MOAN V. WILMARTH et al. 

[3 Woodb. & M. 399.] i 

Circuit Court, D. Massachusetts. Oct. Term, 

1847. 

Arrest — ^Ijiprisonment for Debt — Benefit of 

Insolvent L.^w — Practice in Federal Court. 

1. If a debtor, after being sued in this court, 
takes the benefit of the insolvent laws of Mas- 
sachusetts, he is entitled under the acts of con- 
gress, as to imprisonment for debt, to have exe- 
cution issue against his property alone. 

2, The body of private debtors, when they are 
sued in the courts of the United States, is im- 
prisoned or not, on execution, according to the 
laws and policy of each state where the execu- 
tion issues, while that of debtors to the United 
States is governed by the uniform and fixed laws 
of congress. 

f 
This was assumpsit on a promissory note, 
running from the defendants [George L. "Wil- 
marth and othei-s], citizens of this state, to 
the plaintiff [Augustus R. Moan], a citizen of 
New York. The action was brought Febru- 
ary 19, 1846, and the defendants proposed to 
be defaulted, having since gone into insol- 
vency under the laws of Massachusetts, and 
were defaulted and then moved the court 
that in issuing execution, it should go, not 
against their bodies, but only their estate. 

Mr. Eldridge, for plaintifE. 
Mr. Morton, for defendants. 

WOODBURY, Circuit Justice. The motion 
in this q^se is founded on the acts of con- 
gress of Febi-uary 28, 1839, and January 14, 
1841 (5 Stat 321. 410). The first act abol- 
ishes imprisonment under process from the 
courts of the United States in any state where 
"imprisonment for debt has been abolished," 
and if in any state imprisonment is allowed 
under certain restrictions, the same shall be 
adopted in the courts of the United States. 
The last act is "supplemental" to the former, 
and merely declares that the former "shall be 
so construed as to abolish imprisonment for 
debt on process issuing out of any court of 
the United States, in all cases whatever, 
where by the laws of the state in which the 
said court shall be held, imprisonment for 
debt has been and shall hereafter be* abol- 
ished." There is no difference between these 
two statutes in respect to the point now 
raised, except that the first one applied only 
to imprisonment in states where it had then, 
viz., in 1839, been abolished, whereas, the 
second act applies to all states where it 
had since been abolished up to 1841, or might 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
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aftei-wards be abolished. The plaintiff con- 
tends that neither of them was meant to re- 
fer to anj' state where abolition of imprison- 
ment for debt had not been introduced gen- 
erally or in all cases, whereas in Massachu- 
setts it has been applied only to cases of in- 
solvents who have surrendered all their prop- 
-erty under her insolvent system. There, in 
such cases only, and none others, are they to 
be discharged "from aiTest and imprisonment 
in any suit or proceeding" for their previous 
debts. St. 1838, c. 163. But a pait of the 
first act of congress seems studiously provided 
to reach such a case, as it provides that 
"where by the laws of the states imprison- 
ment for debt shall be allowed, under certain 
conditions and restrictions, the same condi- 
tions and restrictions shaU be applicable to 
the process issuing out of the courts of the 
United States." 5 Stat. 321. Now this pro- 
vision remaining, as it does, unaffected by 
the last act of congress, the design of this 
last being only to include states passing laws 
to abolish imprisonment for debt after 1839, 
it follows that an abolition of imprisonment, 
as in Massachusetts, where property has been 
surrendered, is one of those abolitions under 
certain "conditions and restrictions," which 
we are required to conform to, as much as 
when the abolition is total. The reason for 
conforming to it also applies quite as strongly 
in one case as in the other, because the design 
of congress is to follow the action of the 
states on this subject, whether paitial or gen- 
eral, and in no ease to continue to imprison 
debtors in suits between individuals in any 
state, unless those states continue to do it, 
forbearing where they forbear, and to their 
extent. Congress adopted, as it well might, 
other and fixed rules as to imprisonment for 
its own debtors. See cases and acts. But 
for private debtors, wisely left them to the 
policy of their own respective states. This 
is also in analogy to the original adoption of 
state forms in writs, executions, &c. These 
are to remain as they were in 1792 in each 
state, however diverse, unless changed by the 
supreme court or congress by subsequent pro- 
visions. And these in the circuit comls of 
the United States differed then as the pro- 
cesses differed in different states in the same 
manner as the abolition of imprisonment. 1 
Stat. 275; [Wayman v. Southard] 10 Wheat. 
£23 U. S.] 1; Craig's Case [Case No. 3,325]; 
EKoss V. Duval] 13 Pet. [38 U. S.] 45; 
[Amis V. Smith] 16 Pet. [41 U, S.] 303. This 
course accords, too, with the rule of decision 
under the judiciary act [1 Stat. 73] between 
private suitors in the courts of the United 
States, changing in each state, where state 
legislation changes, and being different in 
each, if the laws in each differ. See U. S. v. 
Ames [Case No. 14,441] ; Clark v. Sohier [Id. 
2,835], and cases there cited. 

The great object in all these instances, is to 
mould the administration of the laws and the 
effects of it in the courts of the United States, 
to those in the state courts respectively, ex- 



[17 Fed. Cas. page 558] 

I cept when the constitution or laws of the 
I United States for wise reasons make differ- 
I ent provisions in a few special cases. Con- 
; gress thus allows individuals to have their 
rights settled on like pnnciples in both 
couits, but by a tribunal supposed in theoiy 
to be more impartial when the action is be- 
tween a citizen and a nonresident or foreign- 
er, and is brought in the couits of the United 
States. Bradly v. Cuixier [Case No. 1,777], 
Mass. Dist., 1848. By conforming to the 
laws in each state on all these topics, col- 
lision and jealousy are avoided. The conclu- 
sion on this question is strengthened by the 
circumstance that all constnictions ought to 
lean in favor of personal liberty in cases of 
mere civil indebtedness, where no violence, 
fraud or crime have been practiced. 1 Tidd, 
Prac. 546. Finally, the state court of Mas- 
sachusetts has recently in Bristol county de- 
cided that the case of these defendants is one 
entitled to the privilege of having their bod- 
ies exempt from arrest on execution under 
the state laws, and have thus removed any 
ground for the idea that in yielding such an 
exemption here, we do not conform to the 
state law and its judicial interpretation in 
it's own tribunals, so far as regards the rights 
of these defendants under them. Let the 
motion be complied with. 
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MOCKBEE et al. v. UPPEBMAN et al. 

[5 Cranch, C. 0. 535.] i 

Circuit Court, District of Columbia. March 
Term. 1839. 

Tax.\tios— Tax Title— Ixfakt's Land — Right 
TO Redeem. 
Infants whose property has been sold for tax- 
es due to the corporation of Washington, have 
a right to redeem at any time within one year 
after they have arrived at full age. 

Bill in equity by [Eliza Ellen Mockbee and 
others against Anna Maria Upperman and 
the heirs of Benjamin B. Myers] to redeem 
property in Washington sold for taxes, and 
to cancel the deed made by the corporation 
of Washington to the purchaser at the tax- 
sale; or to obtain a reconveyance of the 
property to the infants. The complainants 
were the mother and two infant children; 
who claimed the south half of lot No. 9, in 
the square No. 293, in Washington, under a 
deed from James N. Edmonston to the moth- 
er in trust for the two children during their 
joint lives and the life of the survivor of 
them, with remainder to the mother in fee. 
The property was assessed in the name of 
Sarah Edmonston and Benjamin B. Myers; 
and more than two years' taxes being' due 
thereon, it was advertised as their property 
and sold in' June, 1832, by the collector to 
the said Benjamin B. Myers, who paid the 
amount of the taxes due thei-eon, namely, 

1 [Eeported by Hon. William Crancn, Chief 
Judge.] 
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(•?17.7S,) but died without obtaining a deed 
from tlie mayor of Washington, according 
to the provisions of the charter; -who on 
the Sth of July, 1834, made a deed to "the 
heirs of Benjamin B. Myers, deceased," with- 
out naming them. By the tenth section of 
the charter of 1820, it is provided, "that 
minors, mortgagees, or others having equi- 
table interests in real property, /which prop- 
erty shall be sold for taxes as aforesaid, 
shall be allowed one year after such minors 
coming to, or being of, full age, or after 
such mortgagees, and others having equi- 
table interests, obtaining the possession of, 
or a decree for the sale of, such property, 
to redeem the property, so sold, from the 
purchaser or purchasers, his, her, or their 
assigns, on paying tlie amount of purchase- 
money so paid therefor, with ten per cent, 
interest thereon as aforesaid, and all the 
taxes that have been paid thereon by the 
purchaser or his assigns, between the day 
of sale and the period of such redemption, 
with ten per cent, interest on the amount of 
such taxes, and also the full value of the 
improvements Avhich may have been made 
or erected on such property by the purchas- 
er or his assigns, while the same was in 
his or their possession." 

One of the children had arrived at full 
age when the bill was filed, but the year 
had not elapsed which was allowed for re- 
demption. The other child was still under 
flge. 

THE COTJET was of opinion that they 
were in time to redeem, and decreed ac- 
cordingly. 
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MOFFAT et al. v. SOLBY. 

[2 Paine. 103.] i 

Circuit Court, S. D. New York. Mav Term, 
1827. 

Courts — Federal Jurisdictiox — Citizexship— 
JuDiciAUT Act. 

1. The 11th section of the judiciary act [1 
Stat 78] confines the jurisdiction of tie circuit 
courts on the ground of citizenship to cases 
where the suit is between a citizen of a state 
where the suit is brought and a citizen of an- 
other state; and although the constitution gives 
a broader extent to the judicial power, the actual 
jurisdiction of the circuit courts is governed by 
the judiciary act. 

[Cited in Wiggins v. European & N. A. Rv. 
Co.. Case No. 17,626; Sands v. Smith, Id. 
12,305; Grover & B. Sewing-Mach. Co. v. 
Florence Sewing-Mach. Co., 18 Wall. (So 
TT. S.) 580.] *■ • ' ^ 

[Cited in Wills v. Home Ins, Co., 28 Iowa, 
546.] 

2. Nor do the subsequent clauses of tlie 11th 
section as to the defendant's arrest, &c., enlarge 
the jurisdiction. 

1 [Reported by Elijah Paine, Jr., Esq.] 



3. Therefore, where a citizen of New York 
and a citizen of Georgia sued a citizen of Mas- 
sachusetts, in New York, where he was arrested, 
it was licld, that tlie court had not jurisdiction. 

At law. 

On the argument, R. Sedgwick, for plain- 
tiffs, made the following points: I. The act 
of congress ought, if possible, to be so con- 
strued as to confer the whole jurisdiction au- 
thorized by the constitution. IL All the 
clauses of the eleventh section of the judi- 
ciary act, taken together, should be so con- 
strued as to effect this object III. The third 
clause of the act was intended to prevent 
writs being served in one district and retui*n- 
able in another. The fourth clause was in- 
tended to authorize a trial between citizens 
of different states, wherever or in whatever 
district the defendant might be arrested. 
IV. If such be not the construction of the 
fom'th clause, it means nothing. If such be 
the consti-uction, it follows that each of the 
plaintiffs had a right to sue defendant in 
New York. 

THOMPSON, Circuit Justice. The single 
question in this case is whether this eom-t has 
jurisdiction of the cause. One of the plain- 
tiffs is alleged to be a citizen of the state of 
(Georgia, and the other a citizen of New York; 
and the defendant is avowed to be a citizen 
of Massachusetts, but arrested, of course, in 
the state of New York. 2 By the constitution 
of the United States, the jiidicial power is 
declared to extend, among other cases, "to 
controversies between citizens of different 
states." By the judiciary act of 1789 
(eleventh section), jurisdiction is given to the 
circuit court when the suit is "between a citi- 
zen of a state where the suit is brought and 
a citizen of another state." It will be per- 
ceived, therefore, that although by the consti- 
tution, the judicial power is declared to ex- 
tend generally to controvereies between citi- 
zens of different states, the judiciaiy act of 
'89, in parcelling out that jurisdiction, is not 
so broad as to tlie jurisdiction of the circuit 
courts, but extends it only to a suit between 
a citizen of the state where it is brought 
and a citizen of another state; and the courts 
of the United States have always considered 
their jurisdiction governed by the act of con- 
gress, although perhaps the constitution 
would admit of a broader interpretation. 

It was decided very early (1806), by the su- 
preme court of the United States, in the case 
of Strawbridge v. Curtis, 3 Oranch [7 U. S.] 
267, that when the plaintiffs or defendants 

2 The act of congress of September 24, 1789, 
provides that the circuit courts of the United 
States shall have original cognizance, concur- 
rent with the courts of the several states, of all 
suits of a civil nature, at common law or in 
equity, where the matter in dispute exceeds, ex- 
clusive of costs, the sum of five hundred dol- 
lars: 1. When the United States are plaintiffs 
or petitioners: 2. When an alien is a partv: 
3. When the suit is between a citizen of the 
state where the suit is brought, and a citizen of 
another state. 
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are numerous, or consisting of more than one 
person each, one must be capable of suing or 
being sued in the circuit court, in order to 
give the court Jurisdiction; and this has been 
the uniform doctrine of the court ever since. 
To test the present case by that rule, each of 
the plaintiffs was not competent to sue the 
defendant in this court. The citizen of 
Georgia could not sue the defendant, who is 
a citizen of Massachusetts, in this com-t, be- 
cause neither party would be a citizen of the 
state where the suit is brought; and if all the 
plaintiffs must be capable of suing him, it 
follows, as matter of course, that one who 
could not sue him, being united with another 
who could, will not give this court jurisdic- 
tion. But the plaintiff, to sustain the juris- 
diction of the court, relies upon the subse- 
quent provision in the same eleventh section 
of the act, which declares, that no person 
shall be arrested in one district for trial in 
another, in any civil action, in any district or 
circuit court; and no suit shall be brought 
against an inhabitant of the United States by 
any original process in any other district than 
that whereof he is an inhabitant, or in which 
he shall be found at the time of serving the 
writ. This part of the section is certainly 
not entirely free from obscurity. The gen- 
eral object, undoubtedly, is to guard against 
a person being arrested in one distx'ict and 
taken into another district for trial, and any- 
thing more than this would seem to be no 
more than affirming what would be the rule 
of law independent of the statute. But, 
whatever may be the construction, there is 
no reason to suppose it was intended to en- 
large the jurisdiction of the circuit court as 
limited by the first branch of the section, and 
extend it to cases where neither party was a 
citizen of the state where the suit is brought. 
This would be repugnant to the express terms 
of the first part of the section, and would, in 
effect, be by implication repealing by subse- 
quent words in the section, the positive and 
express antecedent provision, which would 
be a violation of every sound rule of inter- 
preting statutes. We are, accordingly, of 
opinion that this court has not jurisdiction of 
the cause, and that judgment must be en- 
tered for the defendant. 



NOTE. The right of exclusive legislation or 
jurisdiction within the limits of any of the 
states, can be acquired by the United States 
only by purchase of territory from the states, 
for the purpose and in the mode prescribed by 
the constitution of the United States. People 
V. Godfrey, 17 Johns. 225. A state court has 
no jurisdiction of criminal offences against the 
United States, nor of the penal laws of the 
United States; nor can such jurisdiction be con- 
ferred by act of congress. U. S. v. Lathrop, Id. 4. 
Therefore, an action for a penalty incurred for 
selling spiritiiotis liquors without a license, con- 
trary to the act of congress of August 2, 1813 
(Cong. 33, Sess. 1, c.38 [3 Stat 72, c. 39]), cannot 
be brought into the supreme court of this state. 
Id. The act of congress of the 17th of Anril, 
1800 (volume 5 [Smith's Ed.] 88 [2 Stat. 37]), 
declares, that whenever any patent rjcrht s>«nli 
be infringed, the party offending shall forfeit 



a sum equal to three times the actual damages 
sustained, "which sum shall be recovered by 
action on the case, founded on the act, &c., in 
the circuit court of the United States, having 
jurisdiction thereof." Parsons v. Barnard, 7 
Johns. 144. The act of congress of 21st Feb- 
ruary. 1793 (volume 2 [Folwell's Ed.] 203 [1 
Stat. 318]). also declares, that, in certain cases, 
when judgment shall be rendered for the defend- 
ant, the patent shall be declared void. Id. As 
the judicial power of the United States extends 
to all eases in law and equity arising under the 
laws of the United States, and as the act of con- 
gress, on the subject of patent rights, has de- 
clared that the suit for the infringement of 
them shall be brought in thp circuit court of the 
United States, and gives the court power, in 
such eases, to declare the patent void, the state 
courts have, of course, no jurisdiction in the 
cases; and judgment must be rendered for the 
defendant. Id. The supreme court of the 
United States has not exclusive jurisdiction of a 
suit brought by a state against the citizen of an- 
other state; but such suit may be prosecuted in a 
state court. Delafield v. State, 2 Hill, 159. It 
may be questioned, it seems, whether the fed- 
eral courts have any jurisdiction whatever of 
suits prosecuted by a state, except in the single 
instance where the parties on both sides are 
states. Id. The constitution of the United 
States has not, by its own force, divested the 
state courts of any of their former jurisdiction. 
Id. A mere grant of jurisdiction to a particu- 
lar court, without words of exclusion as to oth- 
er courts previously possessing the like powers 
will only have the effect of constituting tiie for- 
mer a court of concurrent jurisdiction with 
the latter. Td. It seems, where the supreme 
court of the United States has original, it 
cannot exercise appellate jurisdiction, unless 
the circumstances be such that jurisdiction de- 
pends on the nature of the cause as well as the 
character of the party. Id. An attachment 
against a non-resident debtor is a suit within 
the meaning of the judiciary act of the United 
States, giving exclusive jurisdiction of all suits 
against consuls to the district court of the Unit- 
ed States. In re Ayeinena, 1 Sandf. 690. An 
affidavit or suggestion, if uncontradicted, is suf- 
ficient for the officer issuing such attachment, 
to discharge the same, and without costs. Id. 
The majority of the court, although they refus- 
ed the allowance of a habeas corpus to bring 
up a soldier of the United States, thought it 
necessary to disclaim having jurisdiction, in any 
case, where the imprisonment or restraint was 
under color of tlie authority of the United 
States. In re Ferguson, 9 Johns. 239. Thomp- 
son, J., observed, "The Case of Roberts [2 Hall, 
Law J. 192], referred to by the chief justice, 
seems to be the only one where this question 
has received a judicial decision; and although 
in that case, the habeas corpus was denied, yet 
Nicholson, C. J., said there might be cases in 
which it would be the duty of the state courts to 
interfere. The immediate object of the habeas 
corpus is to liberate the party from an illegal 
restraint. The allowance of it does not neces- 
sarily draw after it an inquiry into any offence, 
committed either by the party imprisoned, or 
by him who assumes the right of restraint." 
Id. He added also: The state courts must 
have the power, in many cases, to determine up- 
on the extent and operation of the laws of con- 
gress. As in the case now before us. if a civil 
suit should be brought for false imprisonment, 
the legality of the enlistment, under the act of 
congress, would probably be involved, and must 
be determined collaterally. And this is the only 
inquiry upon the habeas corpus. Id. The ob- 
jections, however, stated by the chief justice, 
against the jurisdioiaon of this court, are en- 
titled to great consideration, and as the allow- 
ance of the writ, in term time, rests in sound 
legal discretion, and as the naity may have re- 
lief by application to one of the judges of the 
supreme court of the United States, or of the 
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district court for this district, /^hose jurisdic- 
tion in the case is unquestionable. I think the 
application ought to be denied. Id. Consent 
will take away error, but neither ttiat nor con- 
fession will Rive jurisdiction. Coan v. Iracy, 
3 Gaines, 129. And this applies to consent m 
creating a tribunal as well as to consent in sub- 
mitting a matter to a subsisting tribunal, which 
the law has excluded from its cognizance, uer- 
moud V. People, 1 Hill, 343. The circuit court 
of the Uniteil States is a court of general ]uris- 
diction: the only limitation is as to the parties 
who can litigate there; but when a cause is 
depending in that court it is to be presumed 
to be regularly tliere. If necessary, however, 
to show jurisdiction, an averment that the par- 
ties are citizens of the separate states, obviates 
the objection. Griswold v. Sedgwick, 1 ^Vend. 
126, Bonds given for duties to the United 
States, may be sued in the state courts, which 
have concurrent jurisdiction with the courts of 
the United States, of all suits at common law, 
where the United States are plaintiffs. U. S. 
v. Dodge, 14 Johns. 95, 
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MOFFIT et al. v. VARDEN. 

[5 Cranch, C 0. 658.] i 

Circuit Court, District of Columbia. March 
Term. 1840. 

ExECUTOKS— Legaot OvEitPAiD — Remedy —De- 
vises— CniLDiiBN— When IN Esse— Lapsed Leg- 
Acr— Per Stirpes — Absence fok over Seven 
Years. 

1. If tlie executors, inadvertently, pay to some 
of the legatees more than their shares of the 
residuum, and to others of the legatees less 
than their shares, and the estate is not sufficient 
to make good the deficiency, the executors must 
RUffer the loss, or look for reimbursement to the 
legatees who have been over-paid. 

2. If propertv be devised to the children of 
A. B. to be divided among them, when they ar- 
rive at the age of maturity, the established rule 
of construction is, that all the children then 
living, (that is, when the eldest shall have ar- 
rived at the age of twenty-one.) shall come in 
for their share, whether born before or after 
the death of the testator. 

3. The shares of those who have died in the 
mean time, will have lapsed into the general re- 
siduum, to be divided among the survivors; and 
the children born in the mean time, become en- 
titled to their equal shares with the other chil- 
dren. 

4. If one die after the eldest arrived at the 
age of twentj'-one and before actual distribu- 
tion, his share goes to his nest of kin, and does 
not lapse into the residuum. 

5. A person who has not been heard of for 
more than seven years, will be presumed to 
have died at the end of the seven years. 

6. When the devise is directly to the children 
of the testator's brother and sister, the devisees 
take per capita, and not per stirpes. 

Bill in equity by some of the" legatees of 
Joseph Vavden, against the executors and the 
other legatees. The bill was filed on the 30th 



1 [Reported by Hon. "William Cranch, Chief 
Judge,] 
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of November, 1836, and charges, 1. That Jo- 
seph Vauden, after bequeathing §1,000 to 
Bishop Neale, in his will made on the 7th, 
and proved on the 9th of October, 1809, says, 
"Item, I leave all my other property, both 
real and personal, to be equally divided 
among the children of my brother, Richard 
Varden, and my sister, Henrietta Mickum, 
when they arrive at the age of maturity, that 
is, twenty-one years old; and I hereby ap- 
point Mr. William Brent and Daniel Brent, 
of Washington city, executors of this my last 
will and testament, to see the same carried 
into effect." 2. That Richard Varden, at the 
death of the testator, had four children, name- 
ly, the complainant, Elizabeth Moffit, widow 
of Robert Moffit, and the complainant, Matil- 
da Ann Moffit, wife of the complainant, John 
Moffit; John Varden who had been absent 
the last six years, and had not been heard 
from; and Joseph Varden, a minor, about 
nineteen years old (at the filing of the bill); 
and Richard Varden, "born after the death of 
the testator." That the testator's sister, Hen- 
rietta, at the time of his death had two sons, 
Samuel Mickum, and William Mickum. 3. 
That the executors took possession of the 
whole estate, real and personal, rents, issues, 
and profits, and have from time to time paid 
various sums of money for the support and 
maintenance and education of the devisees, 
but the fair proportion to which the com- 
plainants are entitled has not been paid to 
them. 4, That the complainants, and several 
of the other devisees, are of full age, and 
entitled to demand and receive then* re- 
spective shares. 5. They pray for an ac- 
count, &;c., and that the real estate may be 
sold by a trustee, &c, Richard Varden, the 
infant, answers by guardian that he has been 
informed and believes, that he was bom about 
three weeks after the death of the testator, 
and insists upon his right to a share of his 
uncle's estate under the will. Joseph Varden, 
on the 4th of December, 1828, being of full 
age, answered, and consented to the sale of 
the real estate, and admits the facts stated 
in the bill, and that his brother Richard is 
entitled to an equal share of the estate. He 
states that his brother John went to sea, 
more than eight years ago, and has not since 
been heard of. Samuel ^lickum answers for 
himself, and as trustee of Wm. P. Mickum, 
and admits the facts stated in the bill, in 
relation to the families of Richard Varden 
and Henrietta Mickum. He states that he 
has received less than his share, but is op- 
posed to the sale of the real estate, at this 
time, (1829,) because it would not then sell 
for its value. He denies the right of Richard 
Varden, to any share of the estate, not being 
in esse at the death of the testator, but born 
perhaps five or six months aften\'ards. He 
states that John Varden left Alexandria, as a 
sailor, on a foreign voyage, in November, 
1819, and has never since been heard of ex- 
cept in the early part of 1820, by the master 
of the vessel in which he sailed, who reported 
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that John had left him in the port to which 
they were bound. That if John died under 
age, this defendant claims a proportion of 
the sliare which would have fallen to him. 
That as trustee for Wm. P. Mickum under 
the insolvent law, he claims his shax-e of 
the estate. The executors, (June 7, 1828,) 
answer, and admit the facts concerning the 
family of "S^-den stated in the bill, and that 
they took possession of the real and personal 
estate, as executors and trustees under the 
will, from which they have realized a consid- 
erable sum of money, ail of which, and more, 
they have expended in the support and edu- 
cation of the devisees, in keeping the houses 
in repair, and in the payment of debts, and 
the legacy of ?1,000 to the bishop; and they 
refer to then- accounts settled in the orphans' 
court, and exhibit an abstract of payments 
made by them for the benefit of the devisees, 
(Exhibit A) amounting to more than $8,000. 
They say they have no objection to the sale 
of the real estate, and pray to be reimbursed 
out of the proceeds thereof, whatever may be 
found due to them for their advances. On 
the 16th of January, 1830, the usual notice 
to absent defendants having been published, 
as to John Varden, the bill was taken for 
confessed against him, and the papers in the 
cause were referred to the auditor, to audit 
and state the account of the executors, and 
report the sums paid by them to the devisees 
respectively. On the 8th of January, 1833, 
the auditor reported a balance due to the ex- 
ecutors of ^CST-'t^. That the whole amount 
advanced by them to the devisees was ?8,044.- 
90; the equal proportion of which to each of 
the seven devisees, including .John and Rich- 
ard Varden, is .?l,149.2Ti4. Tliat the follow- 
ing devisees have received more than their 
respective proportions, the sums annexed to 
their names, namely: Joseph Varden, $158.- 
4714; Richard Varden, ^SOLIOYq; William 
P. Mickum, ?463.o4yo,— ?923.12i4. And that 
the following have received less than their 
respective proportions, namely: John Var- 
den, ?318.41; Elizabeth Moffit, $453.71%; 
Matilda Moffit. .?92.04%; Samuel Mickum, 
$58.34^,— $923.12. The auditor suggests, in 
his report, that the sum of ?923.12, which has 
been oveipaid to some of the devisees, and 
the sum of $637.52. advanced by the execut- 
ors, should be paid out of the sales of the 
land. The auditor states the objection, made 
by Samuel Mickum, to the claim of Richard 
Varden to a share of the estate, and suggests 
that John Varden may now be considered as 
■dead, and that his share should go to his 
brothers and sisters, as his next of kin; and 
should not, as a lapsed legacy, fall into the 
residuum devised to all the children of the 
testator's brother and sister. On the 2Sth 
of ilarch, 1833, the cause was set for hearing, 
by consent, upon the bill, answers, exhibits, 
replication, auditor's report, and other pro- 
ceedings, and the same having been heard, 
the court, on the 29th of March, 1833, decreed 
a sale of the real estate mentioned in the bill. 
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On the 27th of January, 1837, the ti'ustee re- 
ported the sales made in 1833 and 1830, 
amounting to $721. 

ORAXCH, Chief Judge. The cause is now 
submitted for final decree. No exception is 
taken to the balance of $637.52, reported by 
the auditor, as due to the executors for ad- 
vances made by them to the devisees; nor to 
the principle assumed by the auditor, that 
those who have received less than their share 
of those advances should be compensated out 
of the proceeds of the sales of the land; and 
that the balance due to the executors should 
be reimbursed out of the same proceeds, if 
they should be sufficient to pay both; that is, 
to put those, who have received less than 
their share of the advances, upon a par with 
those Who have received more than their 
share, and also to pay the balance due to 
the execiitors. It appears by the report that 
it will require $923.12, to put all the devisees 
upon a par as to t^e advances made by the 
executors, which, added to the balance of 
$637.52, due to the executors, makes the sum 
of $1,560.64, to be raised by sales of the land, 
to do justice to all parties. But the sales pro- 
duced only $721; and the question is, how 
is that money to be applied. Shall the exec- 
utors receive it*and apply it to the settlement 
of the balance due to them, and leave the 
deficient devisees to get their money from 
those who have received more than their 
shares; or shall those deficient receive it and 
compel the executors to resort to the devisees 
who have been overpaid? If those deficient 
devisees should sue the executors for the bal- 
ance of their legacies, or proportion of the 
sales of the real estate, would it be a good 
defence for the executors to say that they had 
overpaid the other devisees? If the deficient 
devisees should bring a suit against the other 
devisees to compel them to refund the sur- 
plus which they have received, could they 
recover? Have not tiie executors made these 
advances and over-payments in their own 
wrong? And should they not have taken se- 
curity to refund? I am inclined to think that 
the proceeds of the sales of the land should 
be applied to the equalization of the devisees; 
and that the executors must look to those dev- 
isees who have been oveipaid to get back 
their money. Then, if the proceeds of the 
sales of the lands are to be divided among the 
devisees, it becomes necessary to ascertain 
who they are; and this presents the question, 
whether Richard Varden, who was born after 
the death of the testator, was entitled to an 
equal share with the other children. I am of 
opinion that he was. He was in ventre sa 
mere, at the death of the testator; and if tlie 
devise had been to all the children living at 
the testator's death, he would have been a le- 
gal devisee. See Clarke v. Blake, 2 Ves. Jr. 
673; 3 Brown, Ch. 320, 2 H. BI. 379; and the 
eases collected in 8 Com. Dig. Append. 425. 
426, 1 Am. Ed. by Day, § 5. But by this will 
the property is to be equally divided among 
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the cMldren "when they arrive at the age of 
maturity." In such ease the legacies do not 
vest in possession until the eldest of the chil- 
dren arrives at tlie age of maturity; that is, 
twenty-one years of age; and in such cases 
the established rule of construction is, that all 
the children then living, (that is, when the 
eldest shall have arrived at the age of matu- 
rity,) shall come in for their share, whether 
horn before or after the death of the testator. 
See Barrington t. Tristram, 6 Ves. 345, and 
the cases in 8 Com. Dig. 425, 426; Titcomb 
V. Butler, 3 Sim. 417; and Balm v. Balm, 
Id. 492. 

The reason of this rule is, that when one 
of the legatees becomes entitled to receive his 
share, it is necessary to ascei*tain the whole 
number of legatees among whom the estate 
is to be divided. The shares of those who have 
died in the mean time, will, I apprehend, have 
lapsed into the general residuum, to be divid- 
ed among the survivors; and the children 
born in the mean time become entitled to 
their equal shares with the other children. 
The time when the eldest of the children ar- 
rived at the age of maturity is not ascer- 
tained in these proceedings, nor the precise 
time of the birth of Richard Varden. He states, 
in his answer, that he has been informed and 
believes that he was bom about three weeks 
after the death of the testator, who died on 
the day of the date of the will, or on the next 
day; for the will was made on the 7th and 
was proved on tlie 10th of October, 1S09; 
so that unless one of the legatees came of 
iige within three weets after the death of the 
testator, Richard was entitled to his share. 
The time of the death of John is not ascer- 
tained. If he died before the eldest of the 
children came of age, his share lapsed into 
the residuum. If he died after, his share 
vested in him, and goes to his next of liin, 
in equal degi'ee. He went to sea in 1819, 
and had not been heard of since the beginning 
of the year 1820. In analogy to the statute 
of- bigamy, the presumption of death arises 
if seven years have elapsed since the party 
has been heard of; so that it may be pre- 
sumed that he died in the beginning of the 
year 1827. The bill m this case was filed 
November 30, 1826, and states that the com- 
plainants, and several of the other legatees, 
were then of full age; so that there is a ' 
strong presumption that John's legacy vested 
before his death; and that it should go to his 
next of Iiin,' namely, his brothers and sisters. 
The devise in this case, being directly to 
the children of the testator's brother and sis- 
ter, the devisees talje per capita, and not per 
stirpes; and each is entitled to an equal 
share. 

MORSELL, Circuit Judge, concurred in the 
result of this opinion, but thought the lega- 
cies vested in possession in the legatees at 
the death of the testator, and not when the" 
eldest child came of age. THRUSTON, Cir- 
cuit Judge, absent. 
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Case N"o. 9,690. 

MOFFITT V. 6AAR et al. 

[1 Fish. Pat. Cas. 610; 1 Bond, 315; 7 Pittsb. 
Leg. J. 346.] 1 

Circuit Court, S. D. Ohio. April, 1860. = 

Patents — How Rights Acquiued — Sukkekdeu 
FOB Reissue— INPRISGEMEST before Reissue. 

1. An inventor has no legal rights or immuni- 
tie.s under a patent, except such as are conferred 
bv the statute. With whatever solemnity or ob- 
seivance of legal form it may have issued, if 
wanting in any substantial statutory requisite, it 
is a nullity. 

2. The surrender of a patent for reissue is 
equivalent to a distinct admission made in the 
most solemn form, tliat the patent has no valid- 
ity in the sense of entitling the patentee to an 
action for its infringement. 

[Cited in Brown v. Hinkley, Case No. 2,012; 
Burrell v. Hackley, 35 Fed. 834.] 

3. The statute gives no right of action for an 
infringement occurring under the original and 
void patent, and before the reissue of the new 
patent. 

Letters patent of the United States were 
granted to John R. Moffitt November 30, 1852 
[No. 9,432], for an "improvement in grain 
separators." This patent was surrendei-ed 
and reissued to him Mai*ch 23, "1858 [No. 540]. 
Suit was brought against the defendants 
[Abraham. Gaar, John. M. Gaaiv and William. 
G, Scott], March 22, 1859, to recover dam- 
ages for the infringement of the reissued pat- 
ent After the bringing of the suit, and be- 
fore the rule day for plea, the plaintifiE sur- 
rendered his patent for the pui-pose of obtain- " 
ing a second reissue. Thereupon the defend- 
ants set up, by way of plea, "that since the 
commencement of this action, and before the 

17th day of May, 1859, to-wit: on the 

day of , the said John R. Moffitt surren- 
dered to the United States the patent before 
that time issued to him. and for the alleged 
infringement of which this suit is brought, 
and this he is ready to verify," etc. This 
plea was filed October 25, 1859. To this the 
plaintiff demurred, claiming: first, that a plea 
of sun'ender only, was not sufficient, that il 
did not appear that the patent was surren- 
dered for reissue or for any cause that ren- 
dered it void: and, second, that the reissue 
of a patent did not necessarily admit the in- 
validity of the original, and that suits upon 
such original, pending at the time of the sur- 
render, might be maintained. 

Gr. JM. Lee and S. S. Fisher, for plaintiff. 

N. C. McLean and H. Stanbeiy, for defend- 
ants. 

LBAVITT, District Judge. This suit is 
brought for an alleged infringement of the 
exclusive right of the plaintiff to an improve- 
ment in grain separators, or threshing ma- 
chines, secured to him by patent. The dec- 
laration avers that a patent issued to the 

1 [Reported by Samuel S. Fisher, Esq.; re- 
printed in 1 Bond, 315; and here republished by 
permission.] 

2 [Affirmed in 1 Black (66 U. S.) 273.] 
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plaintiff on November 30, 1852, whieli was 
afterward sun-endered by bim, and reissued 
on March 23, 1858. The infringement alleg- 
ed is, that subseauently to the reissue of the 
patent, the defendants constructed a large 
number of the separators, or machines, on the 
improved plan of the plaintiff's improvement, 
and in violation of his right. 

The defendants, in their plea, set up as an^ 
answer to the plainiiff's claim, that since the 
commencement of this action he has again 
surrendered his patent to the United Sta.tes. 
To this plea the plaintiff has filed a general 
demurrer; and the question which it presents 
is, whether an action can be maintained for 
an infringement of a patent which has been 
surrendered under a provision of the statute 
authorizing that procedure. 

In the argument of the demurrer, no case 
was referred to in which the perecise point 
before the court has been judicially deter- 
mined. It is believed there is no such re- 
ported case, and we are left, therefore, with- 
out the light of any direct authority beaiing 
upon it ' 

The inquii-y is not, whether a surrendered 
patent is for all purposes to be regarded as a 
nullity, but whether the patentee has a rem- 
edy for its infringement. The thiiteenth sec- 
tion of the patent act of July 4, 1836 L5 Stat. 
122], provides, "That whenever any patent 
which has heretofore been granted, or which 
shall hereafter be granted, shall be inopera- 
tive or invalid, by reason of a defective or 
insufficient description, or by reason of the 
patentee claiming in his specification as his 
own invention, more than he had a right to 
claim as new, if the error has or shall have 
arisen by inadvertency, accident or mistake, 
and without any fi-audulent or deceptive in- 
tention, it shall be lawful for the commission- 
er, upon the sun-ender to him of such patent, 
and the payment of the further duty of fif- 
teen dollars, to cause a new patent to be is- 
sued to the said inventor for the same inven- 
tion, for the residue of the period then unex- 
pired, for >vhich the original patent was 
granted, in accordance with the patentee's 
corrected description and specification." 

It is also provided in the same section, 
"that the patent so reissued, together with 
the corrected description and specification, 
shall have the same effect and operation in 
law, on the trial of all actions hereafter com- 
menced for causes subsequently accruing, as 
though the same had been originally filed in 
such corrected form before the issuing of the 
original patent" 

It is an undoubted truth, that an inventor 
has no legal rights or immunities under a 
patent, except such as are conferred by the 
statute. "With whatever solemnity or obseiT- 
ance of legal form it may have issued, if want- 
ing in any substantial statutory requisite it 
is a nullitj'. And such defect is always avail- 
able as a defense in a suit for an infringe- 
ment. By the sixth section of the act just 
referred to, every inventor, before he is en- 



titled to a patent, is required to describe his 
invention or improvement "in such full, clear 
and exact terms," that its precise character, 
and the manner of its use and application, 
may be known. And where the invention 
consists in an improvement, or new and useful 
application of something before known, he 
must carefully distinguish between what is 
old, and what he claims as his invention. 
And it is eveiy day's practice in judicial 
trials, to declare patents void for a failure to 
comply with statutory requirements. 

In the liberal and benignant spirit in which 
our patent system has been conceived and 
carried out, the thirteenth section of tne act 
of 1836, gives to the patentee a right to cor- 
rect his description or specification, when its 
imperfection has resulted from inadvertency, 
accident, or mistake. This is effected by a 
surrender of his patent, and obtaining a new 
patent upon an amended specification. By 
this means he is protected from some of the 
effects of his error, and secured in the enjoy- 
ment of all his rights as an inventor, after 
the emanation of the new or corrected pat- 
ent. But the statute gives no right of action 
for an infringement occurring under the void 
patent, and before the reissue of the new pat- 
ent. In the present case, the grounds on 
which the old patent was sun-endered, and a 
reissue authorized, are not before the court. 
But the court must presume that they were 
such as, by the language of the thirteenth 
section, authorized the surrender of the old 
patent, and the granting of a new one. The 
only condition on which this can be done, is 
that the original patent is "inoperative or in- 
valid" by reason of a failure to comply with 
the requirements of the statute. The pro- 
ceeding is, therefore, equivalent to a distinct 
admission made in the most solemn form, 
.that the patent has no validity in the sense of 
entitling the patentee to an action for its in- 
frirjgement. The new patent can be opera- 
tive only from its date, as affording the pat- 
entee a remedy for an infringement. The 
statute expressly negatives the idea that it 
was intended to give a reti-ospective opera- * 
tion to the new patent, and eixtitle the pat- 
entee to an action for an infringement previ- 
ously accruing. It was, doubtless, competent 
for the legislature to have declared that the 
new patent should have this effect, but the 
language used imports the opposite inten- 
tion. The statute provides, in express terms, 
that the reissued patent "shall have the same 
effect and operation in law, on the trial of all 
actions hereafter commenced for causes sub- 
sequently accruing, as though the same had 
been originally filed in such corrected form, 
before the issuing of the original patent." 
Now, the allegation of the plea in this case is. 
that after the cause of action accrued, and 
after the commencement of this action the 
plaintiff sun-endered his patent. The demur- 
rer admits the truth of this avei-ment. The 
claim of the plaintiff, then, is based on in- 
fringement occurring under the old patent. 
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and not for a cause of action accruing after 
the date of the reissued patent. Clearly the 
statute affords no remedy for such an infringe- 
ment. Any other constmetion of the statute 
•would result in the absurdity of conferring on 
the patentee, as the result of the surrender of 
what he admits to be an invalid patent, 
rights and immunities which he could not 
claim without such surrender. In other 
words, the legal effect of the reissued patent 
would he to give force and vitality to the 
original patent, in the face of the admission 
of the patentee that it was inoperative and 
invalid. This may he illustrated by suppos- 
ing that the patentee had made no surrender, 
but had chosen to rest his rights on the orig- 
inal patent Is it not clear, that there could 
have been no recovery in that case for an in- 
fringement? The patentee would have been 
met with the unanswerable objection, that 
the patent was invalid, from a fatal omission 
to comply with the reauisition of the statute. 
And there can be no pretense for claiming, 
that by the surrender of the old patent, and 
the emanation of a second one, the patentee, 
as to infringements occurring under the orig- 
inal patent, is placed in a* better situation, 
than if there had been no surrender and re- 
issue. 

In any aspect of this question, we are clear- 
ly of the opinion that the plaintiff is not en- 
titled to recover, and that the demurrer to the 
plea must be overruled. 

[This case was taken by the plaintiff to lie 
supreme court, on a writ of error, where the 
iudgment of the court below was affirmed. 1 
Black (66 U. S.) 273.] 



Case ]Sro. 9,691. 

MOFFITT V. ROGERS et al. 

£4 Ban. & A. 225.] i 

Circuit Court, D. Massachusetts. April, 1879.2 

Patents— Machine for Porming Shoe Counters 
— Patentability. 

1. The invention patented to the complainant, 
May 21st, 1872, numbered 127,090, for forming 
heel stiffeners or counters, by means of two roll- 
ers, is not infringed by a machine, for similar 
purposes, patented to Louis Cote, which operates 
with one roller working in a stationary mould. 

2, The question of the patentabili^ of defend- 
ant's invention, as affected by the practicability 
of his machine when compared with the com- 
plainant's, considered. 

' [This was a bill in equity by John R. 
Moffitt against Samuel B. Rogers, Stephen 
Moore, and Homer Rogers, for the infringe- 
ment of reissued letters patent No. 6,162, 
granted to complainant December 8, 1874, 
the original letters patent No. 127,090 having 
been granted May 21, 1872.] 

E. F. Hodges and J, E. Maynadier, for 
complainant. 

^ [Reported by Hubert A. Bunning, Esq.. and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [Affirmed in 106 U. S. 423, 1 Sup. Ct.- 70.] 
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Chauneey Smith and T. I/. Wakefield, for 
defendants. 

LOWELL, Circuit Judge. The complain- 
ant obtained a patent in 1872, for an im- 
provement in heel stiffeners or counters for 
boots and shoes. In his specification he 
describes a roller, shaped like the heel of 
a boot or shoe, set on a swing frame, and 
having a reciprocating or continuous rotary 
motion. This roller he calls a "former," and 
beneath it he places a roller having a profile 
the converse of, and conforming to, that of 
the "former." The mode of making a coun- 
ter, as described, is, to place a piece of leath- 
er of suitable size and shape (usually called 
in the record a counter blank) centrally upon 
the "former," which is then brought down 
by a treadle, and the leather is rubbed or 
rolled, between the upper and lower rollers, 
as long as may be necessary to give it the 
shape of a counter. Two additional or aux- 
iliary rollers are shown in one of the draw- 
ings, and are mentioned in the specification. 
The defendants work under a patent grant- 
ed to one Cots in 1874, in which a machine 
is described consisting of a spherical or 
spheroidal roller or head, rotating concen- 
trically upon a shaft, in combination with a 
stationary mould, made concave in con- 
formity with the head; the patent says that 
the head may be grooved to facilitate its 
grasp of the leather. The leather is drawn 
through, between the head and the mould, 
by the revolution of the head. <^ 

The Cote machine turns out counters of a 
spherical contour; but they are found to 
be useful, though they require to be brought 
to the exact shape of a heel by another 
operation. This machine has gone into use, 
and has proved of great advantage to the 
manufacturers, and the question to be de- 
cided is, which of the parties really invented 
the Cots machine? 

The plaintiff is right, I think, in his con- 
tention that the CotS machine makes coun- 
ters by rolling and rubbing, and not by 
moulding, and, therefore, the -machine, as 
described, have a similar mode of operation. 
But the defendants insist that the Moffitt 
machine was not a practical working device, 
and would never have developed the utility 
of CotS's machine, and that the latter is not 
a mere modification or improvement of Mof- 
fltt's, but the first actual operative invention. 
There is no doubt that Moffitt had the idea of 
a machine to make counters by rolling and 
rubbing, as distinguished from moulding. 
He described a machine whicli he supposed 
would accomplish this result, Imt had not, 
at that time, proved it by experiment. 
About the time tliat CotS's patent came out. 
Moffitt made experiments, and built ma- 
chines. It seems probable thart CotS intend- 
ed and expected to avoid the Moffitt pat- 
ent, and that Moffitt intended and expected, 
by his reissue, to cover the CotS machine. 
And the question is, which has succeeded? 



MOHAWK (Case No. 9,693) 

Upon tlie evidence, I find the real meri- 
torious invention was Cot6's. The plaintiff 

had the idea, but had not reduced it to 
practice so as to be able to describe a ma- 
cliine, which any person sl^illed in the art 
might construct, and malie satisfactory 
counters. It is tnie, that if, instead of the 
roller or rollers of Moffitt, you make a sta- 
tionaiT mould, so called, though it does not 
operate like a mould, corresponding to the 
forming roller, and if you crease or roughen 
the roller so that it will pull the leather 
through this stationarj' mould, you have the 
Cote machine, which is a very powerful and 
thoroughly working device; but it seems to 
require something more than ordinary me- 
chanical skill to pass from one to the other, 
and without some such changes, the roll- 
ers of Moffitt will not make merchantable 
eountei-s, as a practical evei-y-day business, 
in a machine such as he describes. From 
this point of view the difference between a 
heel-shaped roUer and a spherical one, 
though apparently slight, is not unimpor- 
tant. The attempt of Moffitt was to make a 
perfect counter by one operation. A heel- 
shaped roller would do this, if it did any- 
thing satisfactorily; while a spherical roUer 
makes an unfinished counter, which, to be 
sure, turns out to be of practical utility, be- 
cause it works so rapidly and efficiently 
that the artisan can afford to apply another 
machine or operation to bring it to exact 
shape. The perfect counter has not yet 
been made, practically, by one operation. 
The counter which is nearly made is Cotg's. 

Finding these facts to be so. I must either 
construe the claims of the plaintiff's reis- 
sued patent to include only a machine with 
rollers, or hold them void as claiming more 
than he has described. Either way the de- 
fendants must prevail. 

Bill dismissed with costs. 

[On appeal to the supreme court tie decree 
of this court was affirmed. 106 V. S. 423, 1 



Case No. 9,692. 

The MOHAWK. 

[Affirming Case No. 9,693. Nowhere report- 
ed: opmion not now accessible.] 



Case No, 9,693. 

The MOHAWK. 
[7 Ben. 139.] i 
District Court, E. D. New York. Jan., 187-1.2 
Tt'G ASD Tow— Choice of Coukses— Negligence. 
Where several courses are open to the master 
of a tug-boat m an emergency, and damage re- 
sults to a boat in tow from the course which he 

1 [Reported by Robert D. Benedict, Esq., and 
B. L.mcoIn Benedict, Esq., and here reprin+ed 
by permission.] 

- [Affirmed by the circuit court; ease unre- 
ported.] 
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chooses to adojE>t: Edd, that, to warrant an ac- 
tion against the tug. for negligence in taking 
such course, clear proof must be given that the 
course taken was manifestly the most danger- 
ous. 

[Cited in The James P. Donaldson. 19 Fed. 
266; The Allie & Evie, 24 Fed. 749; The 
Wilhelm. 47 Fed. 93; The Battler, 62 Fed. 
ol4.J 

In admiralty. 

R. H. Huntley, for libellant 

Beebe, Donohue & Cooke, for claimant. 

BENEDICT, District Judge. The tow-boat 
Mohawk, while engaged in taking a tow of 
eleven canal-boats from Port Johnson to the 
East river, after turning the buoy at Robbins' 
Reef, encountered a wind which raised so 
heavy a sea as to make it unsafe to attempt 
to continue her course across the bay against 
the tide, and she thereupon bore away for 
the shelter of the breakwater at Gowanus. 
As the tow was about turning the end of 
the breakwater, and before reaching still wa- 
ter, some of the canal-boats sunk, and among 
them, one loaded with coal belonging to the 
libellant, who now brings this action to re- 
cover its value from the tow-boat. The neg- 
ligence charged is that the tow-boat had tak- 
en too large a tow, and, because of insuf- 
ficient power to do otherwise, took a course 
for Gowanus, whereby she improperly imper- 
iled the canal-boats and caused the loss of 
the libellants' coal. 

Upon the proofs, I am of the opinion that 
the wind and sea which this tow encountered 
was no more than might reasonably be an- 
ticipated at this season of the year, in the lo- 
cality in question. I am further of the opin- 
ion that the obligation is upon owners of 
tow-boats, towing in this locality, to limit 
the size of their tows to the capacity of the 
boats to move the tows with reasonable dis- 
patch to the safest shelter at hand, in case 
of meeting a wind too heavy to permit the 
tow to keep on across the bay against the 
wind. 

For a tow situated as this one was, several 
courses are open. She may turn back into 
the Kills, or go down to Quarantine, or keep 
up along the Jersey shore, or bear away be- 
fore the wind for Gowanus breakwater. The 
latter course was selected by the Mohawk. 
It is made evident by the proofs that, with a 
tow of eleven boats, no other course was pos- 
sible for her, owing to her inability to move 
such a tow against the wind and tide. But 
it is not shown by a clear preponderance of 
evidence that any of the other courses above 
indicated as open for a boat so situated in- 
volved less danger to the tow than the one 
selected by this boat. 

Upon the evidence produced in this cause, 
I am unable to decide that the course which 
this boat pursued is not as safe a proceeding 
as either of the others. 

The master of a tow situated like the pres- 
ent should not be held guilty of negligence 
in selecting one of several courses open in 
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sucli an emergency, unless it be made to ap- 
pear, by a clear preponderance of evidence, 
that he selected a course manifestly more 
dangerous than the others. In the absence of 
a clear weight of evidence to that effect, I 
must hold that the negligence charged has 
not been proved against the tow-boat, and 
the libel must be dismissed. 

This decision was affirmed by the circuit 
court on appeal; [case unreported.] 



MOHLEE, The MOLLIE. See Case No. 9,- 
701. 



Case No. 9,694. 

MOHR v. COTZBLA.USBN. 

[15 Alb. Law J. 392.] 

Circuit Court, E. D. Wisconsin. April 4, 1877. 

JfRISDICTIOX OP COUllT OF SpEOTAL AUTHORITr — 

Where Established. 
"Where the jurisdiction of a court of special 
authority appears upon che record, its action 
and decision can no more be collaterally in- 
quired into than can the action and decision 
of a court that has authority over all ques- 
tions and controversies. 



Case "No. 9,695. 

MOHR et al. v. MANIERRB. 

[7 Biss. 419; 1 9 Chi. Leg. News, 270.] 

Circuit Court, B. d! Wisconsin. April 4, 1877.2 

Real. Propekty— Sale of Lunatic's Estate- 
Conflict OF Laws— Collateral Enquikt. 

1. In Wisconsin, where a proper ease is ma^e 
in a petition to the county court, for a license to 
sell the estate of a lunatic, the power of the 
court is set in motion and it has jurisdiction of 
tlie case; and the tact that the court had decided 
erroneously as to notice, etc., cannot collateral- 
ly affect the rights of a bona fide purchaser un- 
der the sale decreed by the court. 

2. As to general princinles of law the federal 
court has the right to follow its own views, and 
is not bound by the decisions of the state courts. 

[Cited in Marshall v. Wabash R. Co., 46 Fed. 
271.] 

3. Where the jurisdiction of a court of special 
atithority appears upon the record, its action and 
decision can no more be collaterally inquired into 
than can the action and decision of a court that 
has autiioritr over all questions and controver- 
sies. 

Ejectment for the recovery of about thir- 
teen acres of land on the borders of Lake 
Geneva, in Walworth county. The land be- 
longed to Mathias Mohr, against whom a 
commission of lunacy was obtained, and a 
guardian having been appointed under the 
laws of this state, application was made to 
the county court of Walworth county, for 
the sale of the land, for the support of the 
lunatic or to pay his debts. A sale was ae- 

1 [Reported by Josiah H. Bissell^ Esq., and 
here reprinted by permission.] 

2 [Affirmed in .101 U. S. 417.] 
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cordingly made of this and other tracts of 
land, and the defendant [Anna Manierre] 
claims under the sale. The plaintiff Mohr, 
having recovered his reason, and the com- 
mission of lunacy being revoked, and he hav- 
ing in the meantime transferred an undivid- 
ed interest in the property to Mr. Cotzhau- 
sen, brought this action of ejectment, on the 
assumption that the proceedings in the 
county court of Walworth county, which re- 
sulted in a sale of the land, were illegal, and 
that no title passed. 

Cotzhausen, Sylvester & Scheiber, for 
plaintiffs.' 
S. XJ. Pinney, for defendant. 



DRTJMMOND, Circuit Judge. Of course 
the question turns upon the validity of the 
sale made by the guardian of the lunatic. If 
that were invalid, then the plaintiffs are en- 
titled to recover. The petition which asked 
for the action of the court, was not strictly 
in compliance with the statute, the allega- 
tions not being so full as the statute seemed 
to require; and perhaps there might be some 
doubt, if it were a new question, whether or 
not the allegations of the petition were suffi- 
cient. But the decisions, both state and fed- 
eral, seem to agree that a petition such as 
was filed in this case was sufficient to set 
the court in action; in other words, to show 
that the court was called upon to proceed in 
the way pointed out in the statute to obtain 
the necessary means from the sale of the 
land for tbe payment of debts or the support 
of the lunatic. And as to this very petition, in 
a case that went up to the supreme court of 
the state upon a sale of a portion of the 
property which took place at the same time 
as that under which the defendant claims, 
that court says: "The petition may be de- 
fective in some particulars, but it is suffi- 
cient in substance to call into exercise the 
power of the court." Mohr v. Tulip, 40 Wis. 
76. It was, therefore, so far as the petition 
is concerned, sufficient to give jurisdiction to 
the court. This is the effect, also, of the 
decisions of the supreme court of the United 
States, in two eases that went up from this 
state. Grignon's Lessee v. Astor, 2 How. 
[43 U. S.] 319; and Comstock v. Crawford, 3 
Wall. [70 XJ. S.] 396. And although they 
were cases decided under the territorial 
laws, the principles involved were substan- 
tially the same. And in those cases, the 
supreme court of the United States held, that 
it was the petition that gave jurisdiction to 
the court, and set its machinery in motion, 
and that, if upon the face of the petition it 
appears that the objects which the law had 
in view in such cases were clearly set forth, 
that was sufficient. So there is a concur- 
rence of opinion both in the federal and in 
the state courts that the petition was suffi- 
cient The law of Wisconsin applies sub- 
stantially the same conditions to the sale of 
the real estate of lunatics, as to decedents. 
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We come to another question, where there 
is a difference of opinion between the fed- 
eral and state courts, upon this point; the 
statute required a certain notice to be given 
of the time and place for hearing the peti- 
tion, and it seems the requisite notice was 
not given. The state court holds that was 
in the nature of process to bring the parties 
before the court, and was jurisdictional; that 
unless the notice which was required by the 
statute was given, the court had no jurisdic- 
tion to act, and therefore, all proceedings be- 
fore it were void. The supreme court of the 
United States takes a different view, and 
holds in the cases referred to, that the pro- 
ceeding to sell real estate in such circum- 
"stances, is one in rem and that there are no 
adversary parties. The manner in which 
the precedent was established in this state, 
as I understand, was this: A case was de- 
cided by a circuit judge, (it being understood 
that the case would go to the supreme court 
of the state.) in a somewhat informal man- 
ner, A similar point in principle arose in 
that case, and it was held that the adjudica- 
tion of the probate court did not foreclose 
the party in a collateral proceeding. That 
case went to the supreme court of this state. 
Sitzman v. Pacquette, 13 Wis. 292. 

The circuit judge, having in the meantime 
become one of the judges of the supreme 
court, did not sit in the case, and it was sub- 
mitted to two judges. The judges differed 
in opinion on the case, and so the judgment 
of the court below stood affirmed; and this 
has been the foundation of a rule, which we 
must consider as established in the supreme 
court of the state, that it is a .question of 
jurisdiction— namely: whether proper notice 
had been given for the hearing; because, in 
accordance with the principle decided in the 
first case, they have proceeded in other cases 
referred to in Mohr v. Tulip, 40 Wis. 66; in 
the last case though, Salter v. Hilgen, Id. 
363, the court cites with approval, the lan- 
guage of Dixon, C. J., in Tallman v. isic- 
Oarty, H Wis. 401, as follows; "No order 
which a court is empowered, under any cir- 
cumstances, in the course of a proceeding 
over which it has jurisdiction to make, can 
be treated as a nullity, merely because it 
was made improvidently, or in a manner not 
warranted by law or the previous state of 
the case. The only question in such a case 
is, had the court or tribunal the power, un- 
der any circumstances, to make the order 
or perform the act? If this be answered in 
the affirmative, then its decision upon those 
circumstances becomes final and conclusive, 
until reversed by a direct proceeding for that 
purpose. In the case before us, it was for 
the circuit court to determine, in the first in- 
stance, when and how the authority, with 
which it was invested to direct a sale, should 
be esereised; and if, in so doing, it com- 
mitted an error, no matter how egregious, 
whether in the construction of the statute, 
or otherwise, still the order was valid until 
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reversed on appeal. It was a mere error or 
irregularity which could only be taken ad- 
vantage of by appeal, but cannot be inquired 
into in this proceeding." 

This is in harmony with the raling of the 
supreme court of the United States in the 
two cases referred to. In the original case 
of Sitzman v. Pacquette, supra, where an 
opinion was given by Judge Paine, that the 
decision of tJie court below was correct, he 
seemed disinclined to follow^ the rule of the 
supreme court of the United States in Grig- 
non's Lessee v. Astor, supra, and held it 
should not apply to that case. Judge Cole 
gave an opinion to the effect that the de- 
cision in Grignon's Lessee v. Astoi*, ought to 
rule that case. It is difficult to understand 
that there is any difference in principle to 
affect the validity of the sale in the two 
cases. 

I think that the doctrine established in the 
case of Grignon's Lessee v. Astor, followed 
by the decision of the case of Comstock v. 
Crawford [supra], is founded upon the clear- 
est principles of justice and of equity. It is 
this; That when, in a case like this, a court 
has jurisdiction by the filing of a proper 
statement of a case before it, to proceed and 
adjudicate upon the case, and has so done, 
that wherever a decree or judgment there 
entered comes up collaterally, the decision of 
the court is conclusive upon the rights of 
parties. In other words, where it is a ques- 
tion, whether or not there was proper notice 
in conformity with the law, and the court has 
decided that there was, and has adjudi- 
cated upon that assumption, or upon the 
sufficiency of any proof on which it acted in 
the case; collaterally, the decision of the 
court must be considered as conclusive. So 
that when a man seeks to purchase real prop- 
erty, and the title depends upon the adjudi- 
cation of a court of competent jurisdiction, 
he need not look further than the decree and 
the sale under it; he is not bound to follow 
every step which may have oeeun-ed in the 
course of the proceeding to see whether this 
or that fact exists, or this or that technicality 
has been'feomplied with. 

The only question is, had the court juris- 
diction of the case? This was the rule laid 
down in Grignon's Lessee v. Astor. It is 
founded, as I think, upon the plainest prin- 
ciples of right. This was followed in the 
case of Comstock v. Crawford, although the 
decisions of the supreme court of this state, 
which laid down a different rule, were there 
cited by counsel, and it cannot be doubted 
that the supreme court of the United States 
dissented from the opinion of Judge Paine 
in Sitzman v. Pacquette. See 3 Wall. [70 U. 
S.] 403, 404. 

Now if the question is, whether or not a 
court has jurisdiction of a case, must we fol- 
low the decisions of the supreme court of 
this state, when those decisions are contrary 
to the decisions of the supreme court of the 
United States? For instance, the supreme 
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coui-t of tliis state lias said tbat wlietber or 
not due notice was given, was a question of 
jurisdiction. The supreme court of the 
United States has said that it is not a ques- 
tion of jurisdiction, and has clearly stated in 
Grignon's Lessee v. Astor, what constitutes 
jurisdiction in a court I think we must fol- 
low the rule laid down by the supreme court 
of the United States, and especially when 
that court has had before it a case, going up 
from this state, where these decisions were 
cited and considered. Although one was un- 
der the territorial law and the other under 
the state law, the principles involved in the 
cases were precisely the same, and if these 
cases were decided rightly in the supreme 
court of the state, and the federal courts 
were bound by them, then the supreme court 
of the United States ought not to have de- 
cided Comstock V. Crawford as it did. 

I am fully aware of the very serious con- 
sequences growing out of a difference be- 
tween the federal and state courts, and espe- 
cially in deciding any question affecting the 
right to real estate. The rule would be un- 
doubtedly different in the state court, from 
that which we lay down here, following the 
decision of the supreme court of the United 
States. But if we examine Grignon's Lessee 
V. Astor, and Comstock v. Crawford, it will 
be found that this court cannot hold this 
sale invalid without reversing the opinion of 
the supreme court in each of these cases, 
and saying that as the supreme court of this 
state has decided differently, we must fol- 
low the decision. 

I admit it seems rather difficult to- lay 
down any absolute rule as to where the high- 
est court of the state is to be our guide, but 
this, I think, has been established by the su- 
preme court of the United States, that as to 
a general principle of law, the federal court 
has the right to follow its own views of the 
law and is not bound by the decision of the 
state court. Now what shall constitute juris- 
diction in a court is a general principle of 
law, and, as I understand, the supreme court 
of the United States would hold in this case 
that the county court of Walworth county 
had jurisdiction of the case. It makes no 
difference that the county court of Walworth 
county was a com-t of a particular jurisdic- 
. tion, that is, jurisdiction over particular sub- 
jects. 

Its action and its decision, within its prov- 
ince, were just as binding as though it had 
general jurisdiction over all subjects and 
controversies. This is a universal rule. 

Those courts whose decisions were consid- 
ered in the two cases referred to, were courts 
of a particular jurisdiction, and yet the su- 
preme court of the United States held they 
were conclusive. 

On these principles, therefore, the judg- 
ment of the court will have to be in favor of 
the defendant in this case, on the ground 
that a judgment of the county court of Wal- 
worth county having ordered a sale of the 
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property of a lunatic, and the presumption 
being that all the requisites of the law had 
been complied with as found by that court; 
that the sale was made, and reported to the 
court and confirmed, we must hold the title 
under the sale to be valid. And it will be 
recollected that the defect here is not one in- 
cluded in section 62 of. chapter 94 of the Re- 
vised Statutes of Wisconsin, or section 23 of 
chapter 93 (if that applies), 2 Taylor, 117S 
and 1193, provided we are correct that the 
court had jurisdiction. The license to sell 
was given. A bond was duly approved. 
The oath was taken. Notice of the time and 
place of sale was given as prescribed. The 
propei*ty was sold, and the sale confirmed 
by the court to a person who purchased in 
good faith. 

It is not material, as I understand, that a 
portion of the pi'operty was the homestead; 
this property was no part of the homestead, 
and because it may be that a portion of the 
property sold, ought not to have been sold, 
it would have no effect upon this particular 
part of the property. Neither is there any 
evidence on the face of the record of the case 
in the county court, from which fraud is 
established, so as to connect the purchaser 
with it and thereby prevent him from being 
a purchaser in good faith. 

[The judgment in this case was affirmed upon 
error in the supreme court, Sir. Justice Field 
delivering the opinion. 101 U. S. 417.] 
. For cases in which the federal courts are not 
bound by the constructions or decisions of the 
highest state tribunals, consult Bradley v. Lill 
[Case No. 1,783]; Es parte Eobinson [Id. 11,- 
932]; Schenck v. Marshall Co. [Id. 12,449]. 
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MOIR v. The DUBUQUE. 

[3 Chi. Leg. News, 145; 4 Am. Law T. Rep. 
U. S. Cts. 84.] 

District Conrt, E. D. Michigan. Jan. 17, 1871. 

Conflict of Laws — ADiiiuALTi' Jukisd:ctiox — 
State Statute— Lien Created Thebeby. 

1. The remedy by proceedings in rem, given to 
the state courts by the watercraft law of Michi- 
gan, is an exercise of admiralty jurisdiction, 
and in conflict with the judiciary act of 1789 [1 
Stat. 73], and therefore void. 

2. These proceedings being the only ones au- 
thorized for the enforcement of the liens pro- 
vided for by the act, and being illegal, the liens 
themselves fall with the remedy, and are also 
void. 

3. Maritime liens cannot be created by state 
statute. 

[Cited in The Kate Tremaine, Case No. 7,- 
622,] 

4. The power of a state to pass laws effect- 
ing vessels fully considered, and various authori- 
ties cited and reviewed. 

The claim of George Moir, as set up in his 
petition, and proven at the hearing, is for 
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services in repairing tlie macliinery of tlie 
vessel, as follows: 

1S6S. April 1, to 10 days' repairing 
machinery @ ^ $ 30 00 

1869. March 1, to 58 days' repairing 
macliinery 174 00 



?204 00 
These repairs were furnished at Detroit, the 
home port of the vessel, and a lien on account 
of them is claimed, not by the maritime law, 
but by the laws of the state of Michigan. Laws 
Mich. 1864, p. 107; Laws Mich, ISGo, p. 672; 
Laws Mich. 1867, p. 112. This claim is opposed 
by the Second National Bank of Detroit, in- 
tervening for its interests as mortgagee, on 
several gi-ounds set forth in its exceptions 
and answer, the only one of which material 
to be stated for the purposes of this decision, 
is substantially that the said state laws of 
Michigan, purporting to create a lieu in favor 
of sucb claim for repairs in the home port, 
are invalid. 

A. Russell, for petitioner, George Moir. 
H. B. Browne, for claimant, the Second 
National Bank. 

LONGYEAR, District .Tudge. The follow- 
ing points are well established, and are not 
disputed in this case: That a lien upon the 
vessel must at some time have existed in fa- 
vor of the petitioner's claim, to entitle him 
to participate in the proceeds of the vessel; 
that the repairs constituting the basis of the 
claim, having been furnished in the home port 
of the vessel, no lien exists by the maritime' 
law, and therefore that the claim of lien 
is based solely on the statutes of Michigan 
above cited, commonly called "the Watercraft 
Laws." The act upon which this claim of 
lien is based, was passed in 1864. Laws 
Mich. 1864, p. 107. Section 1 repeals a pre- 
vious act upon the same subject. (In previ- 
ous act and amendments thereto, see 2 Comp. 
Laws Mich. 1313.) Section 2 as amended in 
1867 (Laws 1867, p. 112), so far as it relates 
to this case, provides that: "Every water 
craft of above five tons burthen, tised, or in- 
tended to be used, in navigating the waters 
of this state, shall be subject to a lien thereon. 
First. For all debts contracted by the owner 
or part owner, master, clerk, agent or stew- 
ard of such craft, * * * on account of 
work done * * * i^y mechanics, trades- 
men or others in oi about the * ' * re- 
pairing, fitting, ftu-nishing or equipping such 
craft." The residue of the act, with a few 
exceptions, which will be hereafter noticed, 
is devoted to prescribing the procedure for 
enforcing the lien created by section two. 
The process and pioceedings are in rem, 
against the vessel by name, and in dose anal- 
ogy to the process and pr.oceedings in the 
federal admiralty courts. It is unnecessary 
to recite these portions of the act, as there 
is no dispute as to their character. 

In 1844, the supreme court of the United 
States adopted a rule in admiralty (rule 12), 



authorizing process in rem, against "domestic 
ships, where, by the local law, a lien is given 
to material men for supplies, repairs, or other 
necessaries." In December term, 1858, rule 
12 was amended so as to take from the ad- 
miralty courts the process in rem in such 
cases, for the reason expressly stated hy the 
court in Maguire v. Card, 21 How. [62 U. S.] 
251, that such right had been assumed upon 
the authority" of a lien given by state laws, 
and that such assumption had its foundation 
in an error which originated in that court 
in the case of The Gen. Smith, 4 Wheat. [17 
U. S.] 439. Since the alteration of rule 12, 
in 1858, it has been uniformly held by the 
supreme court of the United States, in a large 
number of cases, and may now be considered 
as settled law, that all state laws conferring 
admiralty jurisdiction upon the federal courts 
or upon state courts, or in any manner au- 
thorizing proceedings in rem against domestic 
vessels as in admiralty, for the enforcement 
of maritime liens, are in direct conflict with 
section 9 of the judiciary act of 1789, and 
therefore null and void. See Maguire v. Card, 
21 How. [62 U. S.] 248,251; The St. Lawrence. 
1 Black [66 U. S.] 522; The Hine v. Trevor, 
4 Wall. [71 U. S.] 535; The Belfast, 7 Wall. 
[74 U. S.] 624; also The Josephine, 39 N. Y. 
22, 

In The Hine v, Trevor, an exception was. 
made in favor of such state laws, of cases 
arising on the lakes and their connecting 
waters; which exception was founded ex- 
clusively on the act of congress of February 
26th, 1845 [5 Stat. 726], by which concurrent 
jurisdiction in such oases was expressly con- 
ferred upon the state courts. But in the 
same case it was decided that state statutes 
which attempt to confer upon state courts 
a remedy for marine torts and marine con- 
tracts, by proceedings strictly in rem In all 
cases not covered by the act of 1845, Avere 
void, because the: were in conflict with the 
act of 1789. That decision, as to all cases of 
marine torts and marine contracts not arising 
on the lakes and their connecting waters has 
not been in any manner changed or affected, 
but it is the law to-day. Not so, however, as 
to the excepted class of cases. The Hine v. 
Trevor, was decided in 1866. In 1868, the 
supreme com-t, in the case of The Eagle, 8 
Wall. [75 U. S.] 25, held that the act of Feb- 
ruary 26th, 1845, must be regarded as ob- 
solete and of no effect, with the exception 
of the clause which gives to either party the 
right of trial by jury, when requested, and 
that the district courts must be regarded as 
having conferred upon them a general juris- 
diction in admiralty upon the lakes and the 
waters connecting them, by the 9th section 
of the original act of 1789. This of course 
wipes out the exception made in The Hine v. 
Trevor in favor of cases of marine torts and 
conti-acts arising on the lakes and connecting 
waters, and makes the rule there laid down 
invalidating state statutes, which confer upon 
state courts a remedy by proceedings sti-ictly 
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in rem applicable to all cases alike. Since 
the ease of The Eagle, therefore, it must be 
regarded as settled law that all state statutes 
■which attempt to confer upon state courts a 
remedy for marine torts and contracts by 
proceedings strictly in rem in all cases are 
void and of no effect. The learned counsel 
for the petitioner has called the attention 
of the court to an ingenious attempt which 
has been made to draw a distinction in favor 
of such state statutes between cases in which 
a lien existed by the maritime laws, and 
those in which it did not exist, and to deduce 
therefrom the conclusion that while state stat- 
utes cannot confer upon state com-ts the right 
to proceed in rem in the former class of cases, 
it may in the latter. (See 4 Am. Law Rev. 
664-670. And the learned counselor argued 
from this, that as no lien attached by the 
maritime law to a contract for repairs in the 
home port, therefore the state statute of Mich- 
igan conferring upon the state court jurisdic- 
tion to enforce such contract by proceedings 
strictly in rem, is not in conflict with the 
act of 1789, and is, therefore valid. The su- 
preme court has not yet had occasion to speak 
authoritatively upon this question. ALL the 
cases which have been before that court in- 
volving the validity of these state statutes, 
have been cases in ^hich a lien existed by 
the maritime law. I think, however, that 
the distinction thus attempted to be drawn 
is founded in a misccnception of the true 
meaning and scope of the jurisdictional clause 
of the 9th section of the act of 17S9. That 
clause is as follows: "And shall also have 
exclusive original cognizance of all civil cases 
of admiralty and maritime jurisdiction * * 
* saving to suitors, in all cases, the right 
of a common law remedy, where the common 
law is competent to give it" 1 Stat. 76. 

It will be observed that the exclusiveness 
of the jurisdiction is made to depend upon 
the "cause," and. not upon the question of 
lien in any sense whatever. Jurisdiction at- 
taches to the cause, the contract, the claim, 
without any reference whatever to whether 
there is or is not a lien. The question of 
lien becomes important only when we come 
to consider the remedy, and the proceedings 
to enforce it. If there be no lien, the remedy 
is enforced by proceedings in personam alone. 
If there be a lien, then either in personam 
or in rem. The saving elatise is of a common 
law remedy, where the common law is com- 
petent to give it. Now the common law is 
competent to give the remedy by proceed- 
ings in personam, but not in rem. But the pro- 
ceedings in rem can take place only where 
there is a lien. Therefore if the cause of 
action be maritime in its character, and there 
be a lien upon the vessel, the remedy to 
enforce the lien must be sought in the ad- 
miralty alone, because the common law not 
being competent to give this remedy, it is 
not included in the , reservation, and the 
jurisdiction of admiralty is exclusive. No 
matter how the lien arises, whether it at- 



taches by the maritime law, or> is created 
by statute. In either case it is a mere inci- 
dent to the cause or claim, and if that be 
maritime in its character, then the lien is 
a maritime lien, and the exclusive jurisdic- 
tion of admiralty attaches. 

The contract or claim in this case is for 
repairs, and deady constitutes a cause of 
admiralty and maritime jurisdiction. Dunl. 
Adm. Prac. 41-43; The Josephine, 39 N. Y. 
22; De Lovio v. Boit [Case No. 3,776]; The 
Gen. Smith, 4 "Wheat. [17 U, S.] 438; Ramsay 
V. Allegre, 12 Wheat. [25 U. S.] 611; An- 
drews V. Wall, 3 How, [44 U. S.] 568, 573; 
The St. Lawrence, 1 Black. [66 U. S.] 529; 
12th Adm. Rvile as amended in 1858, This 
"case therefore so far as the validity of the 
procedure part of the statute of Michigan in 
question is involved, is fully covered by the 
cases cited, and on the authority of those 
cases, as well as on principle, I hold that so 
far as that statute confers upon the state 
courts jurisdiction of proceedings in rem to 
enforce a lien for repairs as in this case, or 
for any contract, claim or cause of action, 
maritime in its character, it is in conflict 
with the 9th section of the judiciary act of 
1789, and is void. 

The question as to the validity of a state 
law conferring such jurisdiction upon state 
courts, in cases other than those above spec- 
ified, depends upon other and different con- 
sidei-ations. But . as that question is not 
involved in this case, I shall refrain from 
discussing it in this connection. What has 
been said of coiu-se has no relation to pro- 
ceedings upon executions, or even attach- 
ments, authorized by state statutes against 
boats and vessels, in suits where there is a 
personal defendant or to proceedings to en- 
force liens created by any such statute, ac- 
cording to the cause of the common law; 
but has relation solely to suits and proceed- 
ings in which the vessel is proceeded against 
as the offending thing according to the course 
of the maritime law. I have said this much 
in regard to the remedy prescribed by the 
statute of Michigan in question, on account 
of the bearing that the question of its valid- 
ity is deemed to have upon the main ques- 
tion in the case which I shall now proceed 
to consider. That question is as follows: 
Does the lien created by section 2 of the 
statute of Michigan of 1864 (Laws 1864, p. 
107, amended in 1S67,— Laws* 1867, p. 112) 
remain, notwithstanding that the only remedy 
prescribed by the statute for the enforcement 
of the lien, has failed and cannot be resort- 
ed to? The statute of 1884 is substantially 
a ' re-enactment with some additions, of the 
statute repealed by section 1, with the excep- 
tion that in the former statute no provision 
was made for a hearing and adjudication by 
the court of uncontested claims, but the ves- 
sel was authorized to be sold, and the pro- 
ceeds distributed in a summary manner, un- 
less released on bond being given. In a suit 
brought upon a bond which had been given 
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for the discliarge of the vessel seized under 
that statute, the supreme court of Michigan 
held that the provision of the statute au- 
thorizing a sale of the vessel without trial 
and judgment, was in violation of that pro- 
vision of the state constitution that "no per- 
son shall he deprived of life, liberty or prop- 
erty, without due proeessoof law." Parsons 
V. Kussell, 11 Mich. 113. But what is more 
important to the present consideration is, 
that the majoritj^ of the court held, virtiially, 
in that case that because of the failure of 
that one important feature of the remedy 
provided, the whole act failed. The court 
did not say this in so many words, hut the 
conclusion they arrived at cannot he ex- 
plained on any other hypothesis, and Judge 
Planning, in his dissenting opinion, so under- 
stood it. 

I might be Justified in stopping here and 
resting my decision upon that time-honored 
custom of the federal courts to accept the 
decision of a state court of last resort, giv- 
ing construction to a state law or state con- 
stitution, as final, and say, the supreme court 
of Michigan having decided that In a former 
statute in which the lien and the remedy 
therein provided, bore the same relations to 
each other as the lien and the remedy bear 
to each other in the present statute, the 
remedy having failed for unconstitutionality, 
the whole statute' is void; therefore, the 
remedy in the present statute having failed 
for a similar reason, the present statute is 
also void. But I do not choose to rest my 
decision on so important a question, on that 
basis alone. Aside from the case of Parsons 
V, Russell, the attention of the coiurt was 
called to but two cases, (and I believe there 
are no others reported) in which the distinct 
question here under consideration was in 
any way involved. The first of these cases 
was that of The St. Joseph [Case No. 12,229], 
in the Western district of Michigan. In that 
case/ this question was not presented. It 
seems to have been taken for granted by 
counsel and court that. the lien existed, and 
the only question considered and adjudicated, 
was that of priority as between such lien, 
and the previously recorded mortgage. The 
other case was that of In re Seott [Id. 12,- 
517], in bankruptcy, in the Northern district 
of Ohio, in which state there is a statute 
similar to the one here under consideration. 
The contest ih. that case was also between 
state lien-holders and mortgagees; and al- 
though the distinct question here under con- 
sideration was ably presented by the counsel 
for the mortgagees (whose printed argument 
is before me) the learned judge who made 
the decision, did not in his opinion as pub- 
lished, enter into a discussion of the question, 
or give any expression of his views upon 
it, any further than to hold in general terms, 
that the state of Ohio having by her statutes 
declared that the class of claims then in 
question should be liens, and should at once 
attach upon the property at the time of the 



creation of the debt, tl-at court, as a bank- 
mptey court, recognized those statutes, and 
would be governed by them so far as possible 
in the distiibution of the proceeds of prop- 
erty sold, and in the hands of the assignee. 
Therefore, aside from the case of Parsons v. 
Russell, the question under consideration, 
viz: "Whether the lien remains the remedy 
prescribed by the statute creating it for its 
enforcement, having failed," may he con- 
sidered an open question, unenlightened by 
any former adjudication, and unembarrassed 
by any conflicting judicial opinions. To that 
question we will now direct our attention. 
The lien provided for by the statute was 
unknown to the common law, or to equity 
jurisprudence. It is solely the creature of 
the statute. It was a new right conferred 
upon a creditor. Where a right originally 
exists at common law, and a new remedy is 
given by statute without any negative, the 
party has his election, either to sue at com- 
mon law, or proceed under the statute. But 
where a new right is created by statute, and 
a specific remedy provided for its enforce- 
ment, the remedy is confined to that given by 
the statute. Sedg. St. Const, 93, 94, and 
cases there cited. 

We see then that if the lien remains at 
all, it is by virtue of the naked declaration 
of the right of lien contained in section 2 
of the act, without any provision whatever in 
ihe statute, or recognized process for its en- 
forcement, unless, as was contended on the 
argument equity will reach out and enforce 
it by its process and decrees. It may be ne- 
riously questioned whether the legislative in- 
tent having been declared as to the remedy, 
aU other remedies are not excluded, and, that 
remedy failing, whether any remedy what- 
ever remains, even in equity. "Expressio 
imius, est exclusio alterius," The question 
whether or not an equitable remedy exists, 
comes in question here, however, only inci- 
dentally; and aside from the consideration 
above stated, it depends primarily, upon the 
same question involved in the assertion of 
the right to participate in surplus proceeds 
here under consideration, viz. whether, that 
part of the statute providing a remedy for 
the enforcement of the lien being void, the 
part providing for the lien itself is valid, A 
statute may no doubt be good in part, and 
bad in part. This depends wholly upon the 
relations of the different parts to, their con- 
nection with, and dependency upon, each oth- 
er. Judge Coolej', ih his recent work on Con- 
stitutional Limitations, lays down the rule 
in this respect, as gathered from the numer- 
ous authorities cited by him, and I think 
with entire correctness. I cannot do better 
than to quote his language. He says: 
"Where, therefore, a part of a statute is un- 
constitutional, that fact does not authorize the 
courts to declare the remainder void also, 
unless the provisions are connected in subject 
matter, depending on each other, operating to- 
gether for the same purpose, or otherwise so 
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connected togetlier in meaning, tliat it can- 
not be presumed the legislature -would hsuve 
Ijassed the one w'ithout the other. * « * 
If, when the unconstitutional portion is strick- 
en out, that •which remains is complete in it- 
self, and capable of being executed wholly 
independent of that which is rejected, it must 
be sustained. * * * If a statute attempts 
to accomplish two or more objects, and is 
void as to one, it may still be in every respect 
complete and valid as to the other. But if 
its purpose is to accomplish a single object 
only, and some of its provisions are void, the 
wbole must fall unless sufficient remains to 
effect the object without aid of the invalid 
portion. And if they are so mutually con- 
nected with and dependent on each othei-, as 
conditions, considerations, or compensations 
for each other, as to warrant the belief that 
the legislature intended them as a whole, 
and if all could jiot be carried into effect, the 
legislature would not pass the residue inde- 
pendently; then, if some parts are unconsti- 
tutional, all the provisions which are thus 
dependent, conditional or connected, must fall 
with them." See Cooley, Const Lim., 177- 
179, and the cases there cited, paiticularly 
"Warren v. Mayor, etc., of Gharlestown, 2 
Gi*ay, 99; State v. Com'rs of Terry Co., 5 
Ohio St. 507; Slauson v. City of Kacine, 13 
Wis. 39S. 

I/et us apply this rule to the statute under 
consideration. 

First. Section 2 of the act, tn which a lien 
is provided for, does not declare when the lien 
shall attach, (difEering in this respect from 
the Ohio statute, under which the Case of 
Dwight Scott, cited above, was decided, that 
statute declaring tliat the lien shall attach at 
once on the a-eation of the debt,) and we are 
therefore left to inference, or to other provi- 
sions of the act to ascertain when the lien 
was intended to attach. Section 2 simply 
provides that certain specified "water craft" | 
"shall b*e subject to a lien thereon," for cer- 
tain specified debts.. Section 3 provides that 
"any person claiming to have any such lien, 
may file a complaint, etc." Section 12 pro- 
vides that all liens, "which shall not be filed 
hereunder, before sale under decree or judg- 
ment, as hereuiafter provided, shall cease." 
And section 45 provides that such lien shall 
not be enforced as against bona fide purchas- 
ers without notice, after one year from the 
time the same accrued, unless complaint shall 
have been filed within that period. It seems 
to me that these provisions admit of but one 
rational consti-uction, and that is, that by the 
operation of section 2, the creation of the 
debt conferi-ed upon the a-editor the right to 
obtain a lien by complying with the other 
provisions of the statute in relation to filing 
of complaint, etc. This right to obtain a lien 
thus accruing on the creation of the debt, was 
inchoate merely, ana could become complete 
only by filing the same in the proper court, 
in the form of a complaint under section 3, 
setting up the facts upon which the party's 
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claim to have a lien is based. If I am right 
In this construction, then it is clear that the 
light of a lien, under section 2, was made 
so dependent upon the void portions of the 
statute for its full and complete existence 
and exercise, that it cannot be sustained un- 
der the rule above laid down. 

Second. Section 33 fixes the order and pri- 
ority in which all claims, filed before sale, 
shall be paid; and section 34 does the same 
thing as to clahns filed against surplus pro- 
ceeds. Section 45 fixes certain limitations 
as to proceedings under the act, and is in the 
following words: "Liens may be enforced 
under this act at any time within six years 
from their origin: provided, that no lien shall 
be enforced against a water-craft in the hands 
of a bona fide purchaser without notice, un- 
less the complaint to enforce the same shall 
have been filed in the proper courts, in the 
county where the partj'' claiming the lien re- 
sides, within one year from the time when 
the same accrued." These provisions depend 
for their validity upon, are, in fact, a part 
of the proceedings prescribed for the enforce- 
ment of the lien, and of course fall with 
those proceedings. If these provisions had 
been independent, such might not have been 
the effect, but it will be observed that the 
preference prescribed is dependent upon, or at 
least can be applied only in ease of a sale 
of the vessel under the act, and that the lim- 
itations prescribed are confined to proceed- 
ings to enforce liens under the act. These 
provisions, therefore, can have no general ap-" 
plication, and no application whatever, other 
than in proceedings under the act, and those 
proceedings being void, these provisions can 
have no application whatever. Can it be pre- 
sumed that tlie legislatm'e wovld have passed 
section 2, providing for liens, without fix- 
ing the order of preference in which such 
liens should be paid as expressed in sections 
33 and* 34, or prescribing the limitations of 
proceedings to enforce the same as expressed 
in section 4.j? Gleai'ly not. To enforce sec- 
tion 2 without the qualifications and restric- 
tions of sections 33, 34, and 45, as it must be 
'enforced if at all, in view of the fact that 
those sections are void and of no effect, would 
be to enforce that which the legislature did 
not enact. It is clear to my mind, therefore, 
that section 2, and the other sections named, 
are so mutually connected with and depend- 
ent on each other as to waiTant the belief 
that the legislature intended them as a whole; 
and that those other provisions being void, no 
effect can be given to section 2. 

Third. Maritime liens cannot be created by 
state statutes. The Belfast, 7 "Wall. [74 U. 
S.] 644. By the maritime law, no lien exists 
for repairs furnished in the home port; and 
so as to several others of the matters provid- 
ed for in the state statute here under consid- 
eration. The contract for repairs, however, 
as we have already seen, is a maritime con- 
tract, and, as such, the "admiralty courts have 
and entertain jurisdiction to enforce it, in 
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personam. Tlie contract Ijeing maritime in 
its character, if congress "svei-e to enact tbat 
a lien, should attach on account of it, can there 
be any doubt that the lien thus created would 
be a maritime lien, and as such enforceable 
in the admiralty, in rem, the same and in the 
same manner, as in case of a lien for re- 
pairs finished in a foreign port? I thinli 
clearly not. Now, when we once recognize 
the existence of a lien, on account of such 
contract, it can make no difference by what 
authority it was created, whether federal or 
state, it is a maritime lien all the same. A 
lien, in any ease, is but an incident, and of 
course takes its character from the debt or 
contract, and the debt or conti-act being mar- 
itime, the lien is maritime also, by whatever 
authority created. In order to arrive at the 
effect and trae intent of the statute, we must 
look at it as a whole, just as it came from 
the hands of the legislatm-e, and, so doing, 
we see, in addition to the fact that the con- 
ti-act is maritime in its character, that the 
lien created is invested with all the attributes 
of a maritime lien. The statute treats the 
vessel as the offending thing, to be proceed- 
ed against and condemned by name, not to 
be reached through a personal defendant, and 
to the extent of his interest merely, as in the 
case of a common law remedy, but by process 
purely in rem, and without any reference to 
the extent of the interest of the owners or 
persons with whom the contract was made; 
a process known only to courts exercising ad- 
miralty and maritime jurisdiction, and ap- 
plicable only to maritime liens. 

If, therefore, the lien declared by section 
2 is recognized as valid, it must be so rec- 
ognized as a maritime lien, and. if so recog- 
nized, then jurisdiction for its enforcement 
in the admiralty cannot be refused, which is 
a recognition of the right of a state legisla- 
ture to confer jurisdiction upon the federal 
courts, a power which no one will contend 
belongs to such legislature, under the present 
state of decision in the supreme court of the 
United States. The Orleans v. Phoebiis, 11 
Pet. [30 U. S.] 184. It is true, the supreme 
court did at one time authorize the enforce- 
ment of such liens in the district courts (see 
rule 12), but this authority was afterwards 
taken away (see rule 12, as amended in 1858), 
and it was subsequently declared by the 
court (see The St. Lawrence, 1 Black [66 U. 
S.] 530) that the state lien "was enforced, 
not as a right which the court was bound to 
carry into execution upon the application of 
the party, but as a discretionai-y power which 
the court might lawfully exercise for the pur- 
poses of justice, where it did not involve 
conti'oversies beyond the limits of admiralty 
jurisdiction." Section 2 declaring a lien, and 
the remaining portions of the statute undei' 
cousideiution, have therefore such an inti- 
mate mutual relation to and connection with 
each other, as to stamp the lien created by 
section 2 as a maritime lien, a lien which a 
state legislature has no power to a-eate. I 



( do not wish to be understood as expressing 
an opinion tliat a state possesses no power or 
authority, as between her own citizens, and 

! in relation to property within her jurisdiction, 
to declare what shall and what shall not con- 
stitute liens, and to prescribe remedies for 
the enforcement of them, thx*ough a personal 
defendant or otherwise so long as such liens 
and remedies do not go beyond the spirit of 
the reservation contained in the 9th section 
of the judieiarj' act of 1789, "saving to Buit- 
ors in all cases the right of a common la-n- 
remedy, where the common law is competent 
to give it," and do not invade the domain of 
admiralty jurisdiction. 

Having arrived at the conclusions above 
stated, a consideration of the other questions 
raised becomes unnecessary. The petition 
must be dismissed. 

[For a libel against the same vessel filed bv 
the master^ see Case No. 4,110.] 



aiOIR V. The DU SAQUE. See Case No. 9,- 
(396. 



Case Wo. 9,697. 

MOITEZ V. The SOUTH CAROLINA. 

[Bee, 422.] i 

Admiralty Court, Pennsylvania. 1781. 

Seamb:? — Wages — Goveuxment Vessel — Libel. 

Mariners enlisting on board a ship of war or 
vessel belonging to a sovereign independent 
state, cannot libel against the ship for wages duo. 

[Cited in Briggs v. Light Boat, 93 Mass. (11 
Allen) ISO.I 

[This was a libel by Pierre de Moitez 
against the South Carolina.] 

On a plea to the jurisdiction, it was ad- 
judged, that mariners enlisting on board a 
ship of war, or vessel belonging to a sover- 
eign independent state, cannot libel against 
a ship for wages due. 



Case Wo. 9,698. 

MOKE et al. v. BARNEY. 

[5 Blat^hf. 274; 2 2 Int. Rev. Rec. 157.] 

Circuit Court, S. D. New York. Oct. 27, 18G5. 

Customs Duties— Action to Recoveh Back — 

* Pkotest — Unascertained and Estimated 

Duties — Final Liquidation. 

1. The act of February 26tb, 1845 (5 Stat. 
727,) requiring a written protest against the pay- 
ment of duties, in order to sustain an action 
against the collector, to recover them back, ap- 
plies to the payment of unascertained and esti- 
mated duties, which are to be afterwards liqui- 
dated, and the protest may be made at the time 
of the final liquidation. 

2. The fact that the collector exacts duties in 
violation of instructions, does not supply the 
want of a pi'otest. 



1 [Reported by Hon. Thomas Bee. District 
Judge.] 

2 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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This was an action against [Hiram Bar- 
ney] tlie collector of the port of New York, 
to recover back an alleged, excess of duties 
pail by the plaintiffs [George Moke and oth- 
■ers], but not under protest, on the Importa- 
tion of certain merchandise which was sub- 
ject to duty by weight, under the act of 
March 2d, 1861 (12 Stat. 178). At the time 
of the enti-y, the duties were estimated on a 
given number of pounds, as shown by the 
entry, and the amount thus estimated was 
paid and a permit granted to land the goods, 
with the usual directions to the government 
weigher to weigh the selected packages. The 
goods were weighed and reported with the 
cust;omary allowance for tare, but no allow- 
ance for draft This occurred at the final 
liquidation of the duties, and after the secre- 
tary of the treasury had issued his circular 
of March 21st, 1861, instructing the ofiicers 
of customs that allowances on account of 
tare and draft would be governed by the 
oSth and 59th sections of the act of March 
■2d, 1799 (1 Stat 671, 672). 

George T. Curtis, for plaintiffs. 
E. Delafleld Smith, Dist. Atty., and Mr. 
Lowrey,. for defendant. 

NELSON, Circuit Justice. The only ques- 
tion presented in the case is— are the plain- 
tiffs entitled to recover the excess of duties, 
not having protested at or before the final 
liquidation of them? This court has de- 
cided (Napier v. Barney [Case No. 10,009]) 
that^ under the 5Stli and 59th sections of the 
net of March 2d, 1799, the merchant is en- 
titled to allowances or deductions for both 
tare and draft, on articles the duties on 
which are to be ascei'tained by weight. 

The act of February 26th, 1845 (5 Stat 727), 
■which revived the right of action against the 
•collector to recover back an excess of duties 
paid, which right had been taken away by 
the 2d section of the act of March 3d, 1S39 
i5 Stat. 348) as interpreted by the supreme 
court, in Caiy v. Curtis, 3 How. [44 TJ. S.] 
236, contains this provision: "nor shall any 
miction be maintained against any collectoi*, 
to recover the amount of duties so paid under 
protest, unless the said protest was made in 
writing, and signed by the claimant, at or 
l)efore the payment of said duties, setting 
forth distinctly and specifically the grounds 
■of objection to the payment thereof." A 
previous clause in the section had declared, 
-that nothing in the act of 1839 should take 
.away, or be constinied to take away, or 
impair, the right of any person, who had 
paid, or should tliereaf ter iDay, money, as and 
for duties, under protest, in order to obtain 
liis goods, to maintain an action against the 
icollector to recover^ back duties not author- 
ised or payable by law. The construction 
that has been uniformly given to this act of 
1845, since it became a law. is, that to en- 
title the merchant to a suit against th'e col- 
lector to recover back duties illegally exacted. 



there must not only be a protest made against 
the payment at or before the payment, but it 
must be in writing, and in the form, sub- 
stantially, that is prescribed by the statute. 
The question before us is, whether or not 
the facts stated and agreed upon in this case 
take it out of this construction of the act of 
1845, no protest in writing having been made. 

One ground taken by the learned counsel 
for the plaintiffs, to exempt this case from 
the protest I'equired by the act, is, that the 
act does not apply to the case of the payment 
to the collector of "unascertained duties," 
which are paynients in gross, on an estimate 
as to amount, and where the merchant on a 
final liquidation, will be entitled by law to 
allowances or deductions, which do not de- 
pend on the rate of duty charged, but on the 
ascei*tainment of the quantity of the ax-ticle 
subject to dutj"^; that, in this class of pay-- 
ments, no question of law is, in general, sup- 
posed to arise between the merchant and the 
government; that the other class of payments, 
"for duties paid under protest against the 
rate or amount of duties charged," compre- 
hends payments where the merchant claims 
that the rate has been illegally levied; and 
that, in this class, a protest is required, in 
order to give notice of the illegality of tlie 
assessment This distinction is supposed to 
have been recognized and acted on by the 
court in the case of Cary v. Cuitis, 3 How. 
[44 IT. S.] 236, in expounding the act of 1839, 
and to have been carried into the statute of 
1845. I cannot yield assent to this view. On 
the contraiy, the payment of "unascertained 
duties" by the merchant, in order to obtain 
the permit to land his goods, is made with- 
out reference to the nature or character of 
the questions that may arise before the ap- 
praisers, measurers, or weighers, or the col- 
lector, and affords time to those officers to 
ascertain the quality, quantity, weight, or 
measure, and also the rate or amount of duty 
to be paid, while, at the same time, the mer- 
chant acquires possession of the bulk of his 
shipment and entry, and may deal with the 
goods as his own. This payment is but pre- 
liminary and indefinite, a sum in gross and 
by estimate, intended to be large enough to 
cover the actual legal* amount of Axity, when 
ascertained. The ascertainment of the dutj' 
is subsequently made, in conformity with the 
report of the proper custom-house ofiicers, 
the money -in hand is applied, and any bal- 
ance found, on liquidation, over and above 
the legal duties, is refunded to the merchant. 
When this practice was first introduced at 
the customs, there was some -embarrassment 
as to the time when the protest should be 
made, and more especially since the act of 
1845, requiring it to be made in writing; but 
it was finally agreed, and such has been the 
practice since, that if the protest was made 
at tlie time of the final liquidation and re- 
funding of the balance, it was in time. 

The reference to the two classes of duties, 
in the act of 1839, to wit, the paj'ment of 
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"unascertained duties," and of duties paid 
under protest, and the direction that they 
should he placed to the credit of the treas- 
urer of the United States, and kept and dis- 
posed of as other moneys paid for duties, and 
the enactment itself, grew out of large and re- 
peated defalcations by collectors, which it was 
difficult, if not impossible, for the government 
to prevent, on account of the conditions of 
these funds. The payment of "unascertained 
duties" liad the effect to keep, at all times, 
large masses of money in the hands of the col- 
lectors, of which no retm-n was made to the 
secretary of the treasm-y till the final liquida- 
tion of the duties. Many hundreds of thou- 
sands of doUars of this fund were constantly 
in the possession of the collector, and were 
sometimes used by him for his own private 
pui*poses. In the other class, duties paid un- 
der protest, the collector claimed the right 
to detain them while in litigation, as he was 
personally responsible for the amount, if ul- 
timately decided to be illegally exacted, and 
this afforded him an opportunity to use them 
in the meantime. This act of 1839 struck at 
the root of the evil, by requiring the col- 
lector to pay the moneys into the ti-easury, 
the same as in the case of all other duties. 
The great design of the act was to prevent 
tliese frauds and defalcations, and it ef- 
fectually accompli.shed it Under the deci- 
sion of the court in Gary v. Curtis [supra], 
the collector was no more liable to suit for 
"unascertained duties" paid over to the treas- 
ury, than in the case of duties paid under 
protest. Both stood upon the same footing, 
and wei-e governed by the same principle. 

The other ground urged by the learned 
counsel, to take the case out of the act of 
1845, is, that the excess of duties paid to 
the collector by reason of the refusal to make 
the proper abatement for draft, was in direct 
violation of the instructions of the secretaiy 
of the treasury. This ground is plausible, 
and would seem not destitute of principle, 
because the payment is an exaction in viola- 
tion of the duty of the officer, who was bound 
to obey his superior. But the answer is, that 
there is no such exception in the act of 1845, 
and, also, that the provision is positive and 
explicit— "nor shall any action be maintained 
against any collector, to recover the amount 
of duties so paid under protest, unless the 
said protest was made in writing, &e., set- 
ting forth distinctly and specifically the 
grounds of objection, &c." The insti'uctions 
of the secretary would have been good ground 
of protest against the payment of the duty. 
The omission must be attributed to the neg- 
lect of the merchant rather than to the law. 
I am satisfied, therefore, that there is no 
well-grounded distinction in the act of 1839, 
or in the judgment of the court in Gary v. 
Gurtis, or in the act of 1845, as it respects the 
necessity of a written protest under the latter 
act, between the payment of "unascertained 
duties" and of duties paid under protest; 
that a xjrotest must be made, in both eases, 



in order to give a right of action against the 
collector; that such has been the established 
construction of the act of 1845, and the prac- 
tice under it, in this court, since it went Into 
operation. 

Actions have been maintained against the 
collector without protest, but they were cases 
not falling within the act, such as the case 
of Ogden v. Maxwell [Gase No. 10,458], to 
recover back fees illegally exacted for con- 
structive permits to land passengers, and the 
case of Hunt v. Schell [unreported], to re- 
cover back money paid by mistake, for duties 
which had already been paid. The act of 
1845 applies to the payment of duties, and 
not to fees or money paid by mistake. Judg- 
ment must be rendered for the defendant. 
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Ih re MOLLER et al. 

[8 Ben. 526.] i 

District Court, S. D. New York. Nov., 1876.2 

Bankuuptct — Value of Pkemises — Foueolo.'situb 

SiLb— Waivek — Taxes and Assess- 

ments-^Proof of Debt. 

1. After an adjudication of bankruptcy, a 
suit was brought in a state court to foreclose two 
moitfrages on real estate, which had been made 
by the bankrupt. The suit was commenced with- 
out obtaining the leave of the bankruptcy court. 
The bankmpt and his wife and the assignee in 
bankruptcy were made parties defendant and 
were served with process. The bankrupt and 
his wife made default. The assignee appeared 
and answered, but afterwards withdrew his an- 
swer, on a stipulation that he should receive no- 
tice of sale under the decree of foreclosure. The 
decree of foreclosure was made and the assignee 
received notice of the sale, as stipulated, and 
he himself advertised the sale, and, at the sale, 
the premises were bought by the mortgagee. 
The mortgagee then applied to this court for an 
order that the purchase price, less the expenses 
of the suit and the sale, be taken to be the 
ascertained value of the premises, under the 
provisions of section 5075 of the Revised Stat- 
xites, and be the amount to be deducted from 
tlie claim of the mortgagee against the estate of 
the mortgagor. He also applied for an order 
directing the assignee to pay in full a certain 
tax and assessment and water rate on the mort- 
gaged premises. The tax was laid and the as- 
sessment made before the proceedings in bank- 
ruptcy were commenced, while the bankrupt 
owned the premises, and the water tax was laid 
while they were occupied by the assignee in 
bankruptcy. No applications had been made by 
the authorities of the state for their payment, 
and the moii^agee had not put in any proof of 
such claims: Mdd, that the provision of section 
5075 of the Revised Statutes, that the property 
covered by a mortgage shall be sold in such man- 
ner as the bankruptcy court shall direct, is a 
provision for the benefit and protection of the 
unsecured creditors represented by the assicnee, 
and he may, for himself and them, waive it. 

[Cited in Bradley v. Adams Express Co., 3 
Fed. 897] 

2. The action of the asgignee amounted to a 
waiver of such provision, in this case. 

1 [Reported by Robert X). Benedict, Esq., and 
Benj, Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Affirmed in Case No. 9,700.] 
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3. The water tas should he paid in full hy the 
assignee, as a part of the proper expense of his 
administration of the estate. 

4. The tas and assessment should also he paid 
by the assignee in full. 

5. No formal proof of debt in respLU-t to such 
claims was needed. 

In bankruptcy. 

E. Coffin, Jr., for applicants. 

Scott & Crowell, for assignee. 

BLATCHFORD, District Judge. The ex- 
ecutor of Douglas Sloane petitions for an or- 
der-that the sum of §21,100, bid for the mort- 
gaged premises, on sales of them under de- 
crees of foreclosure made in two suits in the 
state court, less the e.xpenses of the suits and 
of the sales, be taken as, and declared to be, 
the ascertained yalue of the premises, under 
the provisions of section 5075 of the Revised 
Statutes, and be the amount to be deducted 
from the claims of such executor against the 
estate of the bankrupt, William Moller, who 
was the mortgagor, on the bonds to secure 
■which the mortgages, two in number, were 
given, in the same manner as though said 
sales had been made under the order of this 
court. The bonds were executed in .Tanuary, 

1875. One of them was conditioned to pay 
§13,000 and the other §8,578.94. Theii- full 
amount, with interest from August 1st, 1875, 
became due. One of them was secm-ed by a 
mortgage on one piece of land, and the other 
by a mortgage on another piece of land. The 
adjudication of bankruptcy herein was made 
November 20th, 1875. On the 7th of March, 

1876, the executor, without having first ob- 
tained the leave of this court for the purpose, 
brought suits in the state court to foreclose 
the mortgages, making the bankrupt and his 
wife and the assignee in bankruptcy parties 
defendant to the suits, and duly sei-ving them 
with process. The bankrupt and his wife 
made default. The assignee in bankruptcy 
appeared in the suits and put in an answer in 
each suit, but afterwards withdrew the an- 
swers, by stipulation, with the reservation 
that notices of sales under the decrees of 
foreclosure, if the same should be made, 
should be given to him. Decrees of fore- 
closure were rendered on the 16th of June, 
IS'itJ, which directed that the mortgaged prem- 
ises should be sold at public auction, under 
the direction of a referee. The sales were 
duly advertised, and due notice of the same 
was given to the assignee, and he himself 
further advertised the sales in certain news- 
papers. The sales took place and the prem- 
Ises were purchased by the executor for §21,- 
100. 

It is provided by section 5075 of the Re- 
vised Statutes, that, when a creditor has a 
mortgage of real property of the bankrupt, 
he shall be admitted as a creditor only for 
the balance of the debt, after deducting the 
value of such property, "to be ascertained by 
agi'eement between him and the assignee, or 
by a sale thereof, to be made in such manner 
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as the court shall direct, or the creditor may 
release or convey his claim to the assignee 
upon such property and be admitted to prove 
his whole debt;" that "if the value of the 
property exceeds the sum for which it is so 
held as security, the assignee may release to 
the creditor the banki-upt's right of redemp- 
tion therein, on receiving such excess, or he 
may sell the property subject to the claim 
of the creditor thereon;" that "in either case, 
the assignee and creditor respectively shall 
execute all deeds and writings necessary or 
proper to consummate the transaction;" and 
that, "if the property is not so sold or re- 
leased and delivered up, the creditor shall 
not be allowed to prove any part of his 
debt." In opposition to the application, it is 
contended, for the assignee in bankruptcy, 
that the value of the mortgaged premises 
has not been ascertained by agreement be- 
tween him and the creditor, and that there 
has not been a sale of them made in such 
manner as this couxt has directed, and that, 
therefore, the creditor cannot be allowed to 
prove any part of his debt; that the creditor 
has chosen to rely upon his security, and has 
abandoned all right to prove any debt for a 
deficiency in the value of the securitj', be- 
cause he instituted his foreclosure suits with- 
out the leave of this court first obtained and 
^fter the adjudication in bankruptcy; and 
that he cannot be heard to make this appli- 
cation, because, prior to making it, he had 
not proved his claini in this court, either as a 
secured claim, or otherwise. 

A court of bankruptcy is a court of equity. 
The assignee in bankruptcy represents the 
creditors. As between the creditors other 
than this executor, such creditors have been 
represented by the assignee and have been 
heard through him and have acted through 
him. He was duly made a party to the fore- 
closure suits and appeared in them, and put 
in answers, which he then withdrew, stipu- 
lating only that he should have notice of 
any sales to be made under decrees of fore- 
closm-e which might be entered in the suits. 
He had thus a full opportunity to set up by 
answer any defence he had, whether alleged 
want of jurisdiction in the state court, or 
otherwise. He made no application to this 
court to enjoin the creditor from disposing of 
the property of. the bankrupt by sales under 
the decrees or to stay proceedings in the suits. 
It is not alleged that there was any mis- 
feasance or irregularity in the proceedings 
of the creditor, or that the premises did not 
produce on the sales as much as they ought 
to have produced on any sale made at the 
time. Under these circumstances, the as- 
signee must be held to have assented to and 
acQLuiesced in the sales, and to be estopped 
from questioning them. The value of the 
premises has been substantially, and to all 
intents and purposes, ascertained by agree- 
ment between the creditor and the assignee, 
within the meaning of section 5075. The as- 
signee voluntarily submitted to have the 
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premises sold under the decrees of the state 
court The provision of section o07o, that the 
property covered by a mortgage shall be sold 
in such manner as the bankruptcy court 
shall direct, is a provision for the benefit and 
protection of the unsecured creditors repre- 
sented by the assignee, and he may, for him- 
self and for them, waive such benefit and per- 
mit the property to be sold in a suit in the 
state court, by regular proceedings of fore- 
closure, and its value to be thus ascertained. 
He does make such waiver, if he, with full 
notice, acts as the assignee in this case act- 
ed. The state court had prima facie juris- 
diction to foreclosure the mortgages, even 
though the foreclosure suits were commenced 
after the adjudication in banki-uptcy. The 
assignee virtually assented, by his conduct, 
to the proceedings in the state courts, and it 
is too late now for him to object to them, 
especially in this collateral way. Mays v. 
Fritton, 20 Wall. [87 U. S.] 414; Doe v. Chil- 
dress, 21 Wall. [88 U. S.] 642; Scott v. Kelly, 
22 Wall. [89 U. S.] o7; Eyster v. GaS. 91 U. 
S. 521. 

The executor also applies to this court for a 
direction to the assignee to pay in full cer- 
tain taxes and assessments and Croton water 
rents upon the said mortgaged premises, as 
preferred debts to be paid in full, under the 
third subdivision of section 5101 of the Revis; 
ed Statutes, on the ground that they are taxes 
and assessments made under the laws of the 
state of New York. In 1S75. and before the 
Ijroceedings in bankruptcy were commenced, 
a tax of ?470.40, under the laws of that state, 
became payable by the bankrupt as owner 
of the mortgaged premises, being the annual 
tax for the year 1875. This tax was assessed 
and laid upon the bankrupt as the owner of 
the mortgaged premises. In March, 1875, 
and before the proceedings in banki-uptcy 
were commenced, and while the bankrupt 
owned the mortgaged premises, an assess- 
ment under the laws of New York, for con- 
structing a sewer, was made upon the bank- 
rupt as the owner of said premises, for the 
sum of §41.84. On the 1st of May, 1876, and 
after the adjudication of bankruptcy herein, 
and while the premises were owned and oc- 
cupied by the assignee in bankruptcy, a water 
tax of §31, to be collected from the owner or 
occupant of said premises, became due un- 
der the laws of New York. By the laws of 
New York these taxes and assessments are 
made liens on the premises, prior to the liens 
of the mortgages, and the executor will be 
obliged to pay the same before he can obtain 
a clear title to the premises under the fore- 
closure sales. The assignee has funds enough 
to pay these taxes and assessments in full. 
In opposition to this application, it is con- 
tended, for the assignee, that such taxes and 
assessments are a lien on the premises; that 
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the premises are first liable for such taxes; 
that the mortgages were taken, subject to 
the right to impose the taxes and assessments 
on the premises; that the executor is not en- 
titled to assert such priority in the absence 
of any application by the authorities of the 
state for the payment of such taxes and as- 
sessments out of the personal assets of the 
bankrupt; and that the executor has not put 
in a proof of this claim. 

Although, for the protection of the state and 
to give it security for the collection of taxes 
and assessments, they are made liens on the 
premises in respect of which they are levied 
and made, and which, are owned by the per- 
son against whom they are assessed, yet, un- 
der the laws of New York, they axe personal 
debts of the person against whom, as owner 
of the premises, they are assessed. The own- 
er of lands is assessed for the lands he owns, 
and the tax is imposed upon him personally,' 
and can be collected from his property. It is, 
therefore, a personal debt due from him to the 
state for a tax or assessment. If the tax or 
assessment in this case be not paid, and the 
land be sold by the state to pay it, the salt- 
will be a sale to satisfy a liability of tlie 
banki-upt. Ruudell v. Lakey, 40 N. Y. 513. 
As the bankrupt failed to discharge this lia- 
bility, and as such liability can now be dis- 
charged only by a sale of the premises, unless 
discharged by the assignee in full, and as 
such liability is made by section 5101 a pre- 
ferred claim, and as the premises have pass- 
ed into the hands of the executor, it is en- 
tirely reasonable and proper that such liabil- 
ity should be discharged by the assignee in 
full, in exoneration of the premises and of 
the executor. If, instead of being sold under 
the decrees of foreclosure, the promises had 
been sold by the assignee, the purchaser 
would have had a right to caU upon the as- 
signee to pay these taxes and assessments 
m full, under the facts in this case. The wa- 
ter tax ought to be paid in full by the as- 
signee, as a part of the proper expenses of his 
administration of the estate. 

As to the objection, that the claims have 
not been proved, there is no claim in respect 
to the taxes and assessments which needs 
any proof of debt, inasmuch as it does not ap- 
pear that the executor has paid the taxes 
and assessments; and in respect to the claim 
for a deficiency on the sale of the mortgaged 
premises, it will be sufficient if the claim be 
proved when the amount of it shall be def- 
initely fixed. 

The applications must, both of them, be 
granted, but, if it be necessary to have a ref- 
erence to ascertain exact amounts, one may 
be had. 

[The decision in this case was afiirmed in the 
circuit court upon appeal by the assignee. Case 
No. 9,700.] 
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Case No. 9,700. 

In re MOLLER et al. 

[14 Blatehf. 207.] i 

Circuit Court, S. D. New York. IMay 2, 1877.2 

BANKKUPTCY — FOKECLOSDRE OP MoilTGAGE AFTER 

Adjudication— JcttiSDicTioN of State Court— 
Piioop OF Debt for Deficiescy — Priokitx — 
Taxes. 

1. A creditor of a bankrupt, after the adjudi- 
-cation in bankruptcy, brought a suit in a state 
court for the foreclosure of a mortgage made 
to him by the bankrupt, and made the assigned 
in bankruptcy a par^ defendant to the suit, 
without obtaining the permission or direction of 
the bankruptcy court to bring such suit: Edd, 
that the state court had authority to entertain 
the suit; that its prosecution was not a con- 
tempt of the authority of the bankruptcy court; 
and that the proceedings in it were not void. 

[Cited in Re Litchfield, 13 Fed. 867.] 
[Cited in MerriU v. Jordan, 60 N. H. 426.] 

2. The bankruptcy court had power to allow 
the creditor to prove a debt for the deficiency 
arising on the sale under the decree in the fore- 
closure suit, although no preliminary permis- 
sion had been obtained from it to institute the 
suit, 

3. The decision of the district court in Re 
MolUr [Case No, 9,699] as to the priority of cer- 
tain debts ot the bankrupt for taxes, assess- 
ments and water rates, under subdivision 3 of 
section 5101 of the Revised Statutes, affirmed. 

[Appeals from the district court of the 
United States for the Southern district of 
I^ew Yorli.] 

In bankruptcy. 

William H. Scott, for assignee in bank- 
ruptcy. 

.John E. Parsons, Edmund Coffin, Jr., and 
Jacob F. Miller, for creditors. 

JOHNSON, Circuit Judge. An adjudica- 
tion of bankruptcy was had against William 
Moller, George H. MoUer and William F. 
Moller, on the 20th of November, 1875, upon 
a petition of their creditors, filed October 
28th, 1875, In the district eom^t of the South- 
ern district of New York, William A. Booth, 
having been elected assignee, received an as- 
signment of the bankrupts' property on the 
13th of December, 1875. In the course of his 
administration of the estates of the bank- 
rupts, questions arose which were presented 
to the district court [Case No. 9,699.] Its 
determination being adverse to the positions 
taken by the assignee, he has brought the 
■questions before this court by six appeals; 
and, either as appeals, or as applications for 
the exercise of the superintending jurisdic- 
tion of the circuit court, they are properly be- 
fore the court for detennination. 

In four of the cases, the creditors, who were 
mortgagees of one or more of the bankrupts, 
<;ommenced suit for the foreclosure of their 
respective mortgages in the state courts, after 
the adjudication in bankruptcy, and made the 
assignee in bankruptcy a party defendant. 



1 [Reported by Hon. Samuel Blatehford, Oir- 
■cuit .Tudge. and here reprinted by permission.] 

2 [Affirming Case No. 9,699.] 



without obtaining any leave or direction of 
the district court in bankruptcy, permitting 
or directing the bringing of such suit. It is 
claimed, on the part of the assignee, that the 
state courts had no authority to entertain 
these suits, that their prosecution was a con- 
tempt of the authority of the bankruptcy 
court, and that the proceedings are yoid. 
These positions are not consistent with the 
provisions of the bankrupt act [of 1807 (14 
Stat. 517)]. Section 5056 of the Revised Stat- 
utes imposes the only condition which is re- 
quired by the bankrupt act, in terms, to be 
performed before suing an assignee in bank- 
ruptcy, and that is, that twenty days' notice 
shall be given him before suit for anything 
done by him as such assignee. But it is not 
necessary or suitable that the question should, 
in this court, be examined as an open one, 
since the supreme court of the United States 
has decided it. In Eyster v. Gaff, 91 U. S. 
521, 525, the court says: "The opinion seems 
tb have been quite prevalent iu many quar- 
ters at one time, that, the moment a man is 
declared bankinipt, the district court which 
has so adjudged draws to itself by that act 
not only all conti*ol of the banki-upt's prop- 
erty and credits, but that no one can litigate 
with the assignee contested rights, in any 
other court, except in so far as the circuit 
courts have concurrent jurisdiction, and that 
other courts can proceed no further -in suits 
of which they had at that time full cogni- 
zance; and it was a prevalent practice to 
bring any person who contested with the as- 
signee any matter growing out of disputed 
rights of property or of contracts, into the 
bankrupt court, by the service of a rule to 
show cause and to dispose of their rights in a 
summary way. This court has steadily set 
its face against this vieAV. The debtor of a 
bankrupt, or the man who contests the right 
to real or personal property with him, loses 
none of those rights by the bankruptcy of his 
adversary. The same courts remain open to 
him in such contests, and the statute has not 
divested those courts of jurisdiction in such 
actions. If it has, for certain classes of ac- 
tions, conferred a jurisdiction for the ben- 
efit of the assignee, in the circuit and district 
courts of the United States, it is concurrent 
■with and does not divest that of the state 
courts." In the particular case, the bank- 
ruptcy occurred after the commencement of 
the suit, and the decision might, in tei-ms, 
have been limited to that special state of 
facts; but the court chose to put it upon the 
broader grounds which it has expressed, and 
•which apply equally to cases where the banlc- 
ruptcy precedes the suit in a state court The 
views of the supreme court of the United 
States upon this subject were fm-ther ex- 
plained in Burbanlc v. Bigelow, 92 U. S. 179. 
In that case, the complainant filed a bill for 
an account against one Edmond B, Bigelow, 
in the^ circuit court of the United States for 
the district of Louisiana. Shortly before the 
filing of this bill Bigelow had been adjudi- 
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cated a bankrupt in the district court of tlie 
United States for the disti'ict of Wisconsin, 
hut his assignment was not made until tliree 
days after the filing of the bill. No reasons 
were assigned in the circuit court, showing 
the grounds upon which it dismissed the bill; 
but the supreme court of the United States 
understood the dismissal to have proceeded 
on the ground that the controversy belonged 
exclusively to the bankruptcy court in Wis- 
consin, as an incident to the banki'uptcy of 
Edmond B. Bigelow. After the assignee's 
appointment, Bigelow answered on the mer- 
its, and then an amended and supplemental 
bill was filed, making the assignee in bank- 
ruptcy a party, who subsequently appeared, 
and having, by order of. the court, been sub- 
rogated to the rights of Bigelow, filed an an- 
swer adopting the defence previously set up 
by the bankrupt The assignee afterwards 
filed another answer, claiming that the dis- 
trict court of Wisconsin alone had jurisdic- 
tion. Upon this case the supreme court, after 
asserting the jurisdiction of the circuit court, 
imder section 4979 of the Revised Statutes, 
proceeds to show, that, without reference to 
the jurisdiction conferred by that section, the 
circuit court had jurisdiction to maintain the 
suit. The argument is, that, when the state 
courts have jurisdiction, the circuit courts of 
the United States have it also, if the proper 
citizenship of the parties exists; and that, as 
such citizenship existed in the case before the 
court, and as it was within the jurisdiction of 
a state court, a circuit court of the United 
States also had jurisdiction. In regard to 
the point of state jurisdiction the court says: 
"We recently held, in the case of Eyster v. 
GafE [supra], that the bankrupt law has not 
deprived the state courts of jurisdiction over 
suits brought to decide rights of property be- 
tween the bankrupt, or his assignee, and 
third persons; and, whenever the state courts 
have jurisdiction, the circuit courts of the 
United States have it, if the proper citizen- 
ship of the parties exists. In the case last re- 
ferred to, a suit to foreclose a mortgage was 
commenced before the mortgagor went into 
bankruptcy; but the decree was not rendered 
until after that event and the appointment 
of an assignee. We decided that the validity 
of the suit or of the decree was not affected 
by the intervening bankruptcy; that the as- 
signee might or might not be made a party; 
and, whether he was or not, he was equally 
bound with any other party acquiring an in- 
terest pendente lite." 

The principle of these cases derives con- 
firmation, if that be necessary, from the cases 
of Norton v. Switzer, 93 U. S. 355, and Olaflin 
V. Houseman, Id. 130. I entertain no doubt, 
therefore, that the general proposition on 
which the appellant in these cases relies is 
unfounded, and that the state courts had ju- 
risdiction to maintain the several actions 
which were instituted to foreclose the mort- 
gages involved in them. No question is pre- 
sented as to the power of the district court 



to enjoin the prosecution of any of those suits, 
if, in its judgment, that course had been 
deemed conducive to justice. Such an injunc- 
tion was asked for in only two of the cases 
and was dem'ed in each. The grounds of 
these applications do not appear upon the ap- 
peal papers, and no question was made in re- 
spect to them, at the bar. 

In the next place, it is claimed, on the part 
of the appellant, that the district court had 
not power to allow the mortgage creditors to 
-prove for a deficiency in four of the cases 
in which no preliminary permission to insti- 
tute the foreclosure suits had been obtained 
from the district court. The appellant's posi- 
tion is based upon the provisions of section 
5075 of the Revised Statutes, which enacts, 
that a mortgage creditor of the bankrupt 
shall be admitted as a creditor only for the 
balance of the debt, after deducting the value 
of the mortgaged property, to be ascertained 
by agreement between him and the assignee, 
or by a sale thereof, to be made in such man- 
ner as the court shall direct; or the creditor 
may release or convey his claim to the as- 
signee upon such property, and be admitted 
to prove his whole debt. It then provides, 
that, "if the value of the property exceeds 
the sum for which it is so held as security, 
the assignee may release to the creditor the 
banlcrupt's right of redemption therein, on 
receiving such excess; or he may sell the 
property subject to the claim of the creditor 
thereon; and, in either case, the assignee and 
creditor, respectively, shall execute all deeds 
and writings necessary or proper to consum- 
mate the transaction." It then enacts, that, 
"if the property is not so sold or released 
and delivered iip, the creditor shall not be al- 
lowed to prove any part of his debt." Upon 
this section, it must be observed, in the first 
place, that the secured creditor may proceed, 
without the order or the sanction of the bank- 
rupt court, to realize his security; and, in 
the second place, that, with the sanction of 
the court or of the assignee, he may avail 
himself of the full value of his security, and 
be admitted as a creditor for the deficiency. 
The statute is not modal in its provisions, 
but substantial. It does not concern itself 
with the order of time in which the business 
shall be transacted, but with the fact that 
the court approves, or the assignee agrees. 

In four of the cases before the court, which 
are in the papers respectively designated as 
the Fifth Avenue, Westchester, Sugar-House, 
and Sloane Cases, the circumstances are 
slightly different, though, in each, dower 
rights or other incumbrances existed, which 
made a title under the decree of a court of 
general jurisdiction more marketable than 
any that could be given under the direction 
of the bankrupt court alone. 

In the Fifth Avenue Case, the assignee was 
made a patty defendant, but did not answer, 
and a decree was regularly passed by the 
state court, and a sale was had, in which the 
creditor, being the highest bidder, became 
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the purcliaser. He then, without attempting 
to take possession, applied to the court in 
banla-uptcy, averring that he had bid the full 
value of the property, asMng the sanction of 
the court, and offering to submit to a resale 
of the clear title, and to convey accordingly, 
if the bankruptcy court should so order. In 
answer to this application, it was not shown 
that the full value had not been bid for the 
property, nor was any ground taken in oppo- 
sition, except the somewhat inconsistent legal 
grounds, that the proceedings in the state 
<?ourts were inoperative, and that, having 
taken them, the creditor ought not to be al- 
lowed to prove for thp deficiency- - The court 
refused to sustain either of these grounds, 
sanctioned the sale which had taken place 
and permitted the creditor to prove for the 
deficiency. This decision is supported by the 
ease of In re Iron Mountain Go. [Case No. 
7,065], before Judge Woodruff, in all points 
except as to deficiency. In regard to that, 
Judge "Woodruff remarks, at the close of his 
opinion, that, by electing to pursue the mort- 
gaged premises, the claimants of the lien 
would deprive themselves of any right to 
prove their debt for the deficiency. This re- 
mark was not necessary to the decision of the 
cause, and was not, probably, intended to re- 
fer to anything but a final election not to sub- 
mit to the authority of the bankruptcy court, 
in ascertaining the value of the property. 

The "Westchester Case did not differ great- 
ly from that which has just been considered. 
The assignee answered in the state court, set- 
ting up, in substance, the alleged want of 
jurisdiction and was beaten in that court. 
He had also previously applied to the district 
court to enjoin the further prosecution of the 
suit, and this application was denied. These 
circumstances do not serve to take the case 
out of the rule previously stated. 

In the Sugar-House Case, after the suit in 
the state court was ready for a decree, the 
assignee being a party, and having applied to 
the district court for an injunction, which 
was denied, the creditor applied to the district 
court to order a sale and to fix the deficiency, 
and this was granted, and correctly granted, 
unless what has been already said in this 
opinion is completely erroneous. 

In the Sloane Case the assignee was made 
a party defendant, answered the bill in the 
state court, then, by stipulation, withdrew his 
answer, reserving the right to special notice 
of the sale, received such notice, and himself 
also advertised the sale. In respect to this 
part of the case, the circumstances of which 
are particularly discussed in the opinion of 
Judge Blatchford, in the district court,— In re 
Moller [Case No. 9,699],— I think it unneces- 
sary to add anything. 

The Sloane Case, as well as those of Gerdes 
and of Cooper, present questions in respect to 
the payment of taxes, assessments and water 
rates by the assignee, as debts entitled to 
priority in payment, under section 5101 of 
the Revised Statutes, sub-division thU'd. 
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These questions are amply discussed in tlie 
opinion of Judge Blatchford, and are dis- 
posed of in accordance with my imderstand- 
ing of the law. In both branches of the 
Sloane Case, and in the Gerdes and Cooper 
Cases, that opinion is adopted by this court. 
The orders appealed from are aflirmed, with 
costs. 
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Case No. 9,701. 

The MOLLIE MOHLER. 

[2 Blss. 505: 1 4 Am. Law T. Rep. U. S, Cts. 
145.1 

District Court, E. D. Wisconsin. April, 1S71.2 

Towage — Liability for Negligexoe^Runnisg 

Bridge— Bill of Lading — Dangers of 

Navigation — Bdrden of Pkoop. 

1. A steamboat with loaded barges in tow de- 
scending the Mississippi river about night-fall, 
the general bent of the weather being tempestu- 
ous, is in fault for running bridge piers; and 
the fact that the wrecking of a barge by colli- 
sion with a pier was caused by a gust of wind 
does not relieve the liability. 

2. The carrier, in order to avail himself of the 
exceptions of .dangers of navigation," must 
show due diligence and proper care to avoid the 
accident, and that it was unavoidable. 

3. The burden of proof for this purpose is up- 
on the carrier. 

This was a libel by the Home Insmrance 
(J Company, insurer, against the steamboat Mol- 
lie Mohler, to recover the value of 700 bags of 
wheat, shipped on the 12th day of May, 1866, 
at Mankato on the Minnesota river, on the 
barge Erickson, in tow of the steamer, to 
be delivered at St Paul in good order, "dan- 
gers of fire and navigation only excepted." 
The wheat, having been damaged and lost to 
the owner, was surrendered to the company. 
Negligence, carelessness and unskillfulness 
of the master and crew of the boat were al- 
leged in the libel, and denied in the answer. 

Emmons & Van Dyke, for libellant 
J. W. & A. L. Cary, for respondent. 

MILLER, District Judge. It is confessed 
in the answer that the barge in tow of the 
steamboat was sunk in the Mississippi river, 
whereby the wheat was lost- to its owner. 
And it is alleged in the answer, that the 
steamboat and barge proceeded on their voy- 
age without accident imtil they reached the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed by circuit court; case unreported. 
Decree of circuit court affirmed by supreme court 
in 21 Wall. (88 U. S.) 230.] 



MOLLIE (Case No. 9,701) 



[17 Fed. C^. page 582J 



port of St. Peter, wliere tliey took in tow an- 
other barge called Eclipse, loaded -with wheat, 
and then proceeded to the port of Belle 
Plains, where they took in tow another small 
barge called the Banty, also loaded with 
wheat. They proceeded without interruption 
or accident until on the 14th May, at about 
eight o'clock in the evening, when they 
reached a point in the Mississippi river about 
two miles above St. Paul, where there were 
several stone piers erected for the purpose of 
a railroad bridge across said river. The an- 
swer further states that just before they 
reached the piers, and while proceeding with 
due care and caution, the steamboat and bar- 
ges being in the widest and best channel of 
the river, and the master and his mariners 
and servants being respectively in their prop- 
er places, a strong gust or gale of wind com- 
ing from a southerly direction suddenly arose 
and struck the steamboat and barges with 
great force and violence, so much so as to 
change their course, notwithstanding the 
best efforts of the master and mariners to 
lieep them in their com*se. The wind, with 
the cm-rent of the river, which sets towards 
the middle of the piers, drove the steamboat 
and barges towards the middle pier, and in 
si>ite of the best efforts of the master and 
crew, the barge Eclipse struck the middle 
pier -with gi-eat violence, wnich stove a 
hole in its side, by reason whereof it filled 
with water and sunk immediately; that the 
jar caused by the striking of the barge 
Eclipse against the pier, and the consequent 
sudden stoppage of the steamboat and barges 
and the swift current of the river, caused the 
barge Erickson to careen and fill with water, 
and sink. 

It appears from the evidence, that the barge 
Eclipse was on the larboard side of the steam- ' 
boat, the Erickson on the starboard side of 
the boat, and the Banty also on the starboard 
side, at the stern of the Erickson, following 
right after. The steamboat was 125 feet in 
length, 23 feet beam, had two engines and 
two boilers and stern wheel; and was 
staunch and able to handle the barges. The 
barges were not overloaded, were sufficient 
for the trade, and in good handling order. 
The boat and barges arrived at Mendota, the 
junction of the Minnesota and Mississippi 
rivers, about an hour before sundown on the 
14th of May. The wind blowing hard that 
afternoon they remained at that port for it to 
lull, so that they might run the bridge piers 
at that place. 

The wind having lulled so as to enable 
them to run those piers, they put out for St. 
Paul about sundown. The wind being south- 
easterly on the Mississippi river, tliey passed 
down on the right hand side of the river for 
about five miles, under the lee of continuous 
high bluffs, when they crossed over to the 
other side about the ferry landing, half a mile 
above the bridge piers, where the accident oc- 
curred, and there they encountered a high 
wind blowing in squalls or gusts. The Avater 



clear across the river was ten feet deep. 
They could have landed between the ferry 
and the cove, more than a quarter of a mile 
above the piers. There was no difiiculty in 
making a landing near the ferry. The wind 
was blowing hard in gusts or squalls from 
the south-east, and continued so until the col- 
lision took place. They made no effort to 
land, but proceeded towards the piers, claim- 
ing the privilege of a descending boat to pass 
an ascending boat on the starboard side, in 
her efforts to run the piers. They made no 
effort to back, or head to the shore, doing 
nothing but to run the piers against the gusts 
or squalls of wind, stricking broad-side, 
about eight o'clock at night. 

The distance between the piers was 165 
feet and the breadth of the steamboat and 
tow was 65 feet. There cannot be fault 
found in the attempt to run the piers within 
this space, nor in the management of the boat 
at the time, nor with the conduct of the mas- 
ter and crew, as they all seem to have been 
at their respective posts of duty. The fault 
lies in not making a landing on discovering 
the boisterous state of the weather while 
crossing the river to the left hand bank, 
where there were two landing places, or put- 
ting back. The event cannot sanction the ex- 
cuse of a sudden gust of wind as the cause of 
the collision. The master was admonished 
half a mile above, to secure his boat and tow 
by turning back or effecting a landing, and 
not to attempt running the piers at nightfall, 
while the general bent of the weather was 
tempestuous and boisterous. 

It is incumbent on the master, in order to 
bring himself within the exception in the bill 
of lading, "of dangers of navigation," to 
prove that due diligence and proper skill were 
used to avoid the accident, and that it was un- 
avoidable. The carrier must satisfy the 
court that there was no default on his part, 
and that every reasonable effort was made to 
avoid the accident. The burden of proof is 
on him to bring himself within the exception. 
"When a collision or loss occurs, in the absence 
of fault on the part of the carrier, under cir- 
cumstances beyond his control from vis ma- 
jor, as from storm, or waves, or reflex of the 
tide, or lightning, he is not held liable even 
on a clean bill of lading. In the case of The 
Lady Pike [Case No. 7,985], the boat towing 
three loaded barges down stream, on ap- 
proaching the same bridge piers as in this 
ease, too closely to back or stop, one of the 
barges was driven against a pier by a sud- 
den and unanticipated gust of wind. I de- 
creed that the carrier was not liable for the 
loss of the cargo of the damaged barge. In 
that case the accident could not be avoided. 
In this case the master was admonished in 
time by the boisterous and tempestuous state 
of the weather not to run the piers, but to 
make a landing or put back, either of which 
he could have done nearly half a mile above 
the piers. In the opinion in the case of The 
Lady Pike [supra], I remark: "If the piers 
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had been approaclied under a high wind, 
the boat should he condemned for unskillful- 
ness of the officers; but there "was a calm un- 
til the approach to the piers was too close to 
admit of avoiding the effect of an unantici- 
pated and sudden gust of wind." See, also, 
Amies v. Stevens, 1 Strange, 128. The col- 
lision with the pier was the result of reckless- 
ness on the part of the master, and the de- 
cree must be for the libellant. 

[NOTE. The claimants of the Mollie MoHer, 
upon appeal, took the case into the circuit court, 
where the decree of this court was affirmed.' 
Case unreported. Tipon further appeal the case 
was taken to the supreme court, where the 
decree of the circuit court was affirmed. 21 
Wall. (83 IT, S.) 230.3 
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MOLSON fit al. v. HAWLET. 

n Blatchf. 409.] 1 

Circuit Court, N. D. New York. Oct. Term, 
1849. 

Bills asd Notes — Accosimodation Paper — 

HOLT>EK WITH NoriCE— GlVES FOR PBIOR 

Debt — Amodst Recovekable. 

1. Where a promissory note was endorsed by 
H., without restriction, for the accommodation 
of T., and was applied by T. to the payment and 
satisfaction of a note of like amount held by M. 
against T., then due and unpaid: Edd, that M. 
could recover against H. on the note, although 
M. when he received the note knew that it was 
accommodation paper, 

[Cited in brief in Faulkner v. Faulkner, 73 Mo. 
335.1 

2. Especially could M. recover, where the prior 
note held by him was a note endorsed by H., 
on which H. stood at the time charged as en- 
dorser. 

3. Where a note was endorsed by H., without 
restriction, for the accommodation of T., and 
was applied as security for the payment of a 
subsisting account due from T. to M.: Sdd, 
that M. could recover against H. on the note, 
whether M. when he took the note knew or did 
not know iJiat it was accommodation paper. 

[Cited in Thatcher v. West River Nat. Bank, 
19 Mich. 202.] 

4. In such case, the amount recoverable on the 
note is prima facie the amount shown to have 
been due on the account at the time the note 
was taken by M., although no settlement or liq- 
uidation of the account is proved. 

5. And, where M.'s agent, prior to the taking 
of the note, presented to T. an account cur- 
rent between T. and M., and the agent and T., 
after examining the account, concluded upon 
the amount then due to M.: Meld, that the tes- 
timony of the agent to those facts, without the 
production of the account current, was competent 
and prima fade sufficient evidence, to show that 
the amount so concluded upon was due on the 
account at the time M. took the note. 

Assumpsit, by endorsees against endorser, 
on two promissory notes, tried before Conk- 
ling, X, in 1836. The notes were both of 
them dated Rochester, June 10th, 1834, made 
by Thorn & Frink, payable at the United 

1 [Reported by Samuel Blatehford, Esq., and 
here reprinted by permission.] 



States Branch Bank, New-York, to the or- 
der -of Jesse Hawley and endorsed by him, 
one for ?2000, payable four months after 
date, and the other for $1500, payable three 
months after date. The notes were endorsed 
by Hawley for the accommodation and bene- 
fit of the makers, without restriction, and 
were passed by them into the hands of an 
agent of the plaintiffs [John Molson, Jr., and 
George Davies]. At the time the defend- 
ent endorsed the §2000 note, the plaintiffs • 
held a note of a like amount made by Thorn 
& Prink and endorsed by the defendant, 
which was due and unpaid, and on which 
he had been duly charged as endorser. The 
plaintiffs took the last $2000 note in pay- 
ment and satisfaction of the prior one. The 
$1500 note was taken by the plaintiffs' agent 
as security for the payment of a balance of 
account due from Thorn & Frink to the 
plaintiffs. The agent received the notes on 
the day of their date, and l^iiew at the time 
that Ha-wley's endorsements were for the 
accommodation of Thorn & Frink. It ap- 
peared, on the trial, that there had been 
business transactions between the plaintiffs, 
who resided at Montreal, and Thorn & Prink, 
from 1831 to 1834, the latter shipping prod- 
uce, to the former for sale; and the plain- 
tiffs gave evidence to show that a balance 
greater than the amount of the notes was 
due them from Thorn & Frink at the time 
their agent received the notes, although it 
did not appear that there had been any set- 
tlement or liquidation of the account, other 
than the one hereafter mentioned. The 
plaintiffs' agent testified that he went to 
Rochester in February, 1834, to obtain prop- 
erty or seciu'ity from Thorn & Prink, and 
took with him an account current between 
the latter and the plaintiffs. The plaintiffs 
then proposed to give in evidence the dec- 
laration of Thorn & Frink as to the amount 
then due to the plaintiffs. This was objected 
to on the ground that Thorn & Prink were 
competent witnesses and should be produc- 
ed. But the court decided that if the plain- 
tiffs' agent went into an accounting with 
Thorn & Frink, and ascertained and settled 
any balance in that way, it was competent 
to prove the fact by the agent. He then 
testified tliat Thorn & Frink and himself 
examined the account and came to the con- 
clusion that about the' sum of $8400 was 
then due to the plaintiffs. The defendant 
objected to the reception of the testimony, 
on the grounds that the account current al- 
luded to should be produced and that the 
evidence did not tend to prove any account- 
ing. 

At the conclusion of the evidence, the de- 
fendant's counsel requested the court to 
charge the jury, that if they believed from 
the testimony that the defendant was an 
accommodation endorser for Thorn & Prink 
of the notes in question, and that the plain- 
tiffs took the notes from the makers either 
in paj-ment of or as security for a pre-ex- 
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isting debt, the plaintiffs were not entitled 
to i-eeover. The court refused so to charge 
and the defendant's counsel excepted. The 
defendant's counsel also requested the court 
to charge the jury, that if the defendant 
was an accommodation endorser of the notes 
for the benefit of the makers, and the plain- 
tiffs received the notes from the makers as 
security for any balance that might be due 
them from the makers upon a settlement of 
» their account, then the plaintiffs were not 
entitled to recover without showing a bal- 
ance due upon a legal liquidation or settle- 
ment of such account. But the court in- 
structed the jury that if they should be of 
opinion that there was any baJance due from 
Thorn & Frink to the plaintiffs at the time 
the agent of the plaintiffs received the notes, 
the plaintiffs were entitled to recover such 
balance against the defendant upon the notes, 
although there had been no settlement or 
liquidation of the account between the plain- 
tiffs and Thorn & Frink; but that it was 
incumbent on the plaintiffs to prove that 
such a balance was in fact due, and that 
their right of recovery was limited to the 
amount, not exceeding the amount of the 
notes, of the balance so proved. To this 
charge the defendant's counsel excepted. 
The jury found a verdict for the plaintiffs, 
and the defendant now moved for a new 
trial, on a bill of exceptions. 

William Curtis Noyes, for plaintiffs. 
Samuel Stevens, for defendant. 

NELSON, Circuit Justice. Inasmuch as 
the $2000 note was endorsed by the defend- 
ant, without restriction, for the benefit of 
the makers, and was applied by them to the 
payment and satisfaction of a note of simi- 
lar amount held by the plaintiffs agatust the 
makers, then due and unpaid, it was avail- 
able in the plaintiffs' hands, notwithstand- 
ing it was accommodation paper and that 
t'act was known to their agent at the time 
he thus received and applied it. Especially 
was that note available in the plaintiffs' 
hands, as it was applied to the payment and 
satisfaction of a like note of the makers en- 
dorsed by the defendant, and upon which he 
stood at the time charged as endorser. For 
aught that appears, the prior note was a 
valid security in th6 plaintiffs' hands, and 
the payment of it obligatory upon the de- 
fendant. Its application, therefore, was but 
the payment of the defendant's own note. 

The $1500 note was available in the plain- 
tiffs' hands, as it was endorsed without re- 
striction, and applied to the payment or se- 
curity for payment of a subsisting account 
due from the makers to the plaintiffs; and 
this, whether the plaintiffs or their agent 
knew or did not know that it was accom- 
modation paper. The proof that the makers 
were indebted to the plaintiffs to the amount 
of the two notes, was competent and prima 
facie sufficient. New trial denied. 
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MOLYNEAUX v. MAKSH. 

[1 Woods. 452.] 1 

Circuit Court, S. D. Georgia. April Term, 1871. 

Pbactioe in Eqdity — Decree — Satispaotiox — 
Execution — How Arrested — Several Defend- 
ants — Effect of Comprojiise tvitii Some — Bill 
OF Discovery — Costs. 

1. If a decree be satisfied, the execution should 
be arrested on motion, without a new bill. 

2. When a decree is rendered against several 
defendants, a comoromise by complainant, with 
some, as to their portion of the debt, does not 
release the other defendants. 

3. If a creditor chooses to take fifty per cent, 
on the dollar from some of his debtors, no prom- 
ise made to them will comi)el him to accept 
payment at a similar rate from othei-s. 

4. Where several persons are liable for the 
same debt, each one is entitled to know what 
amount of money the creditor has received; and 
for such purpose may cite the creditor to a dis- 
covery, by complying with the rules in such 
cases. Should the creditor refuse to make the 
disclosure, he will be liable to the costs of a bill 
of discovery. 

In equity. Heard upon motion for injunc- 
tion. 

A. R. Lawton, for complainant. 
Wm. Daugherty, for defendant 

BRADLEY, Circuit Justice. On the 20th 
day of May, 1871, the defendants obtained 
against the complainant and othei"S, a decree 
in this court, declaring that they, the de- 
fendants, were judgment creditors of the 
Merchants' & Planters' Bank of Savannah to 
the amount in the aggregate of $435,000, and 
had exhausted their remedies at law, and 
that the now complainant and the other de- 
fendants in that case were stockholders of 
said bank and had in their hands, respective- 
ly, portions of the capital stock of the same 
unpaid, in the proportion and amounts nam- 
ed in the decree, amounting in the aggregate 
to $631,642, of which the estate of Edmund 
Molyneaux, represented by the complainant 
as administrator, held ?96,480, and it was by 
said decree ordered, adjudged and decreed, 
that the complainants in said former suit 
(the defendants in this suit) should have and 
recover of the defendants in that suit, so 
much of the aforesaid several sums of money 
in their hands, respectively, as would pay off 
and discharge the demands of the complain- 
ants therein, and that execution should issue 
accordingly; and as to the estate of the said 
Molyneaux, it was ordered and decreed, that 
execution should issue, to be levied upon the 
goods and chattels, lands and tenements in 
the hands of the said administrator to be ad- 
ministered. The complainants in such for- 
mer suit have sued out an execution against 
the Molyneaux estate as directed in the de- 
cree, and the marshal has levied on a house 
in Savannah belonging to the estate. The 
present bill is filed to obtain, and the applica- 



1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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tion is for an injunction to prevent the sale ■ 
of the property levied on, to arrest further 
proceedings on said decree, and to adminis- 
ter all the affairs of the bank through the 
medium of the receiver heretofore appointed. 
The question of referring the claims of the 
complainants in the former suit to the admin- 
istration of the receiver was one of the is- 
sues fully discussed and. determined in that 
suit, and it was held that the complainants 
were entitled to proceed in the manner which 
they had adopted, and that the fund against 
which they were proceeding, to wit, the un- 
paid stock, was not in the receiver's hands, 
but was liable to be subjected to the payment 
of the judgments obtained by those complain- 
ants. According to the views of the com-t 
and the terms of the decree, the complainants 
were entitled to issue executions against each 
and all of the defendants without any other 
restrictions than these, namely: that no 
greater sum should be levied on the property 
of any defendant than the amoimt of unpaid 
stock, which, by the decree, was found to be 
in his hands, and that no greater sum in the 
aggregate should be raised from the propeity 
of all the defendants than the amount due 
the complamants; such were the rights of 
the parties at the rendition of the decree. 
The question now is, whether, since the de- 
cree, the complainants in that case have done 
anything to cm-tail their rights, and subject 
themselves to the relief now prayed against 
them. If their claims have been paid and 
satisfied, the execution ought certainly to be 
arrested. But that could and should be done 
on motion without a new bill. It is not pre- 
tended, however, that the claims have been 
paid. The bUl complains that the complain- 
ants in the former suit have taken an ineq- 
uitable course, by receiving fifty per cent of 
the amount of their stock from some of the 
defendants, and agreeing to demand no more 
from them until all the stockholders shall 
have paid a similar proportion, and by refus- 
ing to make a similar arrangement with the 
complainant in the present suit However 
capricious and partial this conduct may ap- 
pear, it is not a legal ground of defense to the 
execution. The complainant is only required 
to pay the amount found in his hands by the 
decree. The bill, however, alleges that the 
complainants in the former suit, by their 
agents, proposed and agreed to make a simi- 
lar arrangement of fifty per cent, with all the 
defendants. But it does not allege that any 
such agreement was made with the complain- 
ant in this suit nor that he parted with any 
consideration in consequence of any such 
proposition, and from the answer it is ap- 
parent that, at most the agents and solicitors 
of the complainants in the former suit told 
some of the parties with whom they did 
make such arrangement, that they would do 
the same.with others that might come into it 
Surely such a declaration as this could not 
create a binding obligation to such other per- 
sons. It could, at most only affect the valid- 
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ity of the arrangement made with those to 
whom the declaration was made. But I do 
not imagine that it could even have that ef- 
fect. It is totally unlike the case of a debtor 
making a composition with his creditors. In 
that case, the consent of one creditor to the 
composition is a considei-ation for the consent 
of the others, so that all are bound thereby. 
But this is a case of a creditor dealing with 
his debtors. If he chooses to take fifty cents 
on a dollar from ninety and nine of them, no 
promise made to them will obligate him to 
take that proportion from the one hundredth, 
and for the plain reason that none of the 
ninety and nine give up any consideration 
which they were not legally bound to pay. 
The bill further alleges, and it is admitted by 
the answei-s, that the complainants in the 
former suit have also made similar arrange- 
ments with, and received money from, stock- 
holdei-s who were not parties to that suit. 
This, surely, cannot injure the complainant, 
but must, pro tanto, benefit him, for it tends 
to lighten the burden which the decree has 
cast upon his shoulders. As to the allega- 
tion, that these transactions have been pri- 
vately made so that the complainant cannot 
know what amount of money the defendants 
have received; it is sutficient to say, that the 
case is not different from all other cases 
where several persons are liable for the same 
debt; each one is always entitled to know 
what money the creditor has received, and if 
he has any doubt on the subject, he may al- 
ways cite the creditor to a discovery, by com- 
plying with the rules in such cases. In the 
present case the bill does not allege, and tlie 
answers do not disclose, that the claims or 
any considerable portion of them have been 
paid. The complainant is, undoubtedly, at all 
times entitled to a full and frank disclosure 
of the amounts which the defendants may 
have received, and if they refuse to make 
such disclosure they will be liable for the 
costs of a bill of discovery, but nothing of 
that kind, even, is alleged. In all these re- 
spects, therefore, the bill is without founda- 
tion, and this is the sum and substance of its 
allegations. 

A fact is disclosed, however, by the answers, 
which has given me some embarrassment. 
It appears that the solicitors of the complain- 
ants in the former suit, in making the before- 
mentioned arrangements or compromises with 
the defendants therein (as well as with other 
stockholders), have made thein for the equal 
benefit of the said complainants, and of all 
other billholders whom they represent, of 
whom there appear to be several. These out- 
side billholders have received $42,500 of the 
§113,500 which have been collected. I can- 
not precisely see where the said complainants 
get authority to do this. The decree of the 
court, subjecting the unpaid stock to the pay- 
ment of the judgment creditors, at whose in- 
stance it was obtained, and making it a trust 
fund in the hands of the stockholders for that 
purpose was not made for the benefit of cred- 
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itors at lai-ge. Whether billholdei-s or othei-s, 
creditors at large cannot reach that fund, and 
the court will not reach it for them. The de- 
fendants, by suffering creditoi-s at large to 
share with them the proceeds of this fund, 
which the court has enabled them to lay their 
hands on for their own benefit alone, must at 
least be accountable for the amount so appro- 
priated. It seems to me they must account 
for the whole amount of $113,500, which has 
been collected from this source, and any oth- 
er amount which they may hereafter collect 
in the same manner. But as this amount, 
when credited on the decree, does not relieve 
the complainant from any part of his bur- 
then, the injunction must be denied, but with- 
out costs. 



Case mo. 9,704. 

The MONADNOOK. 

[5 Ben. 357; i 5 Am. Law T. Rep. 89: 15 Int. 
Rev. Rec- 33.] 

District Court, B. D. New York. Nov., 1871. 

Seaman's Wages— Liex ox Fheight— Advances 

BY Mastek— Seizors op Cahgo— Pkactice— 

Bill of Lading— Act of Jolt 20, 1846. 

1. Where cargo is arrested in admiralty in re- 
spect of the freight due for its transportation, 
the ordmary course is for the owner of the car- 
go to pay into the registry of the court any 
freight, acknowledged to he due, and thus ob- 
tam a release of his property from the custody 
of the marshal, and a discharge of his liabilitv 
for the freight. 

2. Freighters cannot be compelled to give bail 
tor the value of cargo so arrested, and have no 
right, under ordinary circumstances, to give 
bail for freight which they acknowledge to be 

3. Parties, claiming an interest in freight mon- 
ey, so paid into the registry, should file their 
claim and set up their rights by answer. 

4. A canal-boat, being at Buffalo, her master 
and owner, A., employed a commission merchant. 
IJ., to find a freight for her, and B. made a con- 
tract with the firm of S. & B. for the transporta- 
tion to New York, on the boat, of a car^o of lum- 
ber, which they had sold to S. & S. Thereupon 
B. signed a bill of lading, as master of the boat 
for the cargo, which bill provided that the 
freight, when earned, was to be paid to J. & Co. 
m New York. The next day A., as master, 
signed another bill of lading, describing B. as 
agent of the shippers, and containing a memo- 
randum signed by B. that ?656 47 had been ad- 
vanced to the captain, and directing J. & Co 

i*^7 ,*** ^'^^ captain the balance of freight 
^.^ cW i?t advance subject to B.'s draft 
J-he §6o6 47 had been advanced to A. by B as a 
commission merchant, including his cominissions 
and for his security the freight was made pav- 
able to J. &; Co._ A. also drew a draft on J. *& 
L-o. for ^2o which was also paid on the same 
security. The canal-boat having performed the 
voyage, a libel for wages was filed, on behalf of 
the crew of the canal-boat, against the freight 
money, and the cargo was arrested. S. & S. J 
& L.O.. and B. claimed the cargo, and bonded it 
on the usual stipulation for value, and filed a 
joint answer, averring that S. & S. owned the 
cargo, and J. & Co. and B. the freight money, 
by reason of the advances made by them, and 
that any hen for the libellants' wages could onlv 
be enforced against the amount due to A. after 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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deducthig the advances. A. also filed a petition, 
as co-libelJant, to recover advances made bv him 
for navigating the boat Edd, that although the 
proper course of practice had not been pursued in 
the case, yet as no objection had been taken, the 
court would dispose of the questions raised, ex- 
cept that of jurisdiction, which would be held 
for further argument. 

5. The bill of lading signed by B. must be held 
to be the contract under which the cargo was 
earned, and the lien of the crew on the freight 
money for theu: wages would not be affected bv 

■■ the assumption by B. of the character of master. 
with the assent of A. 

6. The advance by B. to A. was not an ad- 
vance payment of freight, nor was the advance 
by J. & Co. to him. 

7. The pledge of the freight to J. & Co. by 
A. could not displace the lien with which the 
law charges freight money for the wages of the 
crew. 

c.*^*^oos ^SL*'^ congress of July 20, 184G (9 
btat. do), did not exempt freight monev of a 
canal-boat from being arrested in a suit for 
wages. 

9- A. could not claim a priority to J. & Co. 
either for his wages or for advances made bv 
him. 

[This was a libel for seaman's wages by 
Donald McDonald against the freight money 
of the canal-boat ilonaduock.] 

A. Nash, for libellants. 

C. Van Santvooid, for respondents. 

BENEDICT, District Judge. The question 
of jurisdiction which this case presents will 
be reserved, to be decided when the same 
shall have been fully argued by counsel, witli 
reference to the effect of the recent decisions 
of the supreme court, and the other questions 
of the case Avill be now disposed of, upon the 
assumption that the case is within the juris- 
diction of the admu-alty. Before consider- 
ing those questions, I notice a peculiarity in 
the mode of procedure adopted. The action 
is brought to enforce a lien for wages upon 
the freight money due the boat "Monadnock" 
for the transportation of a cargo of lumber, 
trpon the fihng of the libel, process was is- 
sued requu-ing the marshal to arrest the lum- 
ber described m the libel. The lumber was 
accordingly seized, and was subsequently 
discharged from custody upon the usual stipu- 
lation for value given by the claimants. 

The claim filed was a joint claim, made by 
the firm of Steinway & Sons, the firm of Geo. 
Jennison & Co., and B. P. Bruce; and these 
claimants filed a joint answer, which sets 
forth that Steinway & Sons are the owners 
and consignees of the lumber, and that it is 
subject to the payment of freight, according 
to a bill of lading annexed; that B. P. Bruce 
and Geo. Jennison & Co. are the owners of 
the freight money, by reason of advances 
made by them on, and in payment of, said 
freight, in advance, at Buffalo and in transit, 
which advances, and the mode of making the 
same, are particularly described. The an- 
swer then. denies any knowledge respecting 
the earning of the wages set forth in the li- 
bel, and avers that, if the coiu't has jurisdic- 
tion to enforce the claims of the libellants 
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against the freight, it can rightfully do so 
only to the amount which shall appear to be 
due the master or owner of the boat, after 
deducting the advances referred to. 

The master and owner of the boat do not 
intei-pose any defence, and have made no 
claim to the freight money, and the case has 
been heai-d without objection upon the plead- 
ings above mentioned. Upon this method of 
procedure, I remark, that when cargo is ar- 
rested in respect to the freight due for its 
ti'aosportation, the ordinary course is for the 
owner of the cargo to pay into the registry 
any freight ackno'nledged to be due, and thus 
obtain a release of his property from the cus- 
tody of the marshal, and a discharge of his 
liability for the freight so paid. Freighters 
cannot be compelled to give bail for the value 
of a cargo seized only in respect to freight, 
nor forced to incur a liability for the cost of 
defending a suit in which they have no in- 
terest; and they have no right, under ordi- 
nary circumstances, to give bail for freight 
which they acknowledge to be due. Coote, 
Adm. pp. 14, 24; The Lady Durham, 3 Hagg. 
Adm. 200; The Riby Grove, 2 W. Rob. Adm. 
59; The Victor, 1 Lush. 72. 

The proper course here would have been for 
Steinway & Sons to have paid into the regis- 
try the freight which they admit they owe 
upon this cargo, and thus retire from the con- 
troversy; or if they desire first to dispute 
the jurisdiction of the court, they could do so 
by special plea to the jurisdiction, and apply 
for leave to receive the cargo upon a stipu- 
lation to hold the freight, subject to the de- 
cision of the court upon such plea. 

As to the other claimants, upon the pay- 
ment of the freight into the registry, they 
should have filed their' respective claims, 
showing their interest therein, and set up their 
rights by answer. I am aware that there 
are cases in the books which allude to a dif- 
ferent procedm-e from the one indicated, but 
I have thought proper to state what I con- 
ceive to be the better practice. I am not 
called on to interfere with the mode of pro- 
cedure which has been adopted, because no ob- 
jection has been taken to it; and the case 
has been tried upon pleadings, which both 
sides have treated as properly raising the 
points which have been discussed by the ad- 
vocates. 

Upon the evidence introduced as bearing 
upon the issues, no question has been made 
as to the services set forth in the libel. They 
are proved to have been rendered, as alleged. 
Nor has it been contended that a lien for 
such services does not attach to any freight, 
earned by means of those services, which re- 
mains due and payable to the master. But 
it is contended that certain payments of mon- 
ey, proved to have been made to the master 
and owner, were in legal effect payments of 
freight in advance, and that the balance only 
can be held subject to a lien for the wages 
in question. The circumstances attending 
the payments are as follows: 



The boat being at Buffalo, and desiring a 
cargo, B. F. Bruce, who was a commission 
merchant, was employed by the master and 
owner to find a freight for her. Bruce, act- 
ing as agent for the boat, negotiated a con- 
tract with the firm of Scater &. Belton, for 
the ti-ansportation to New York of a cargo 
of lumber, which they had sold to Steinway 
& Sons, deliverable in New York. That con- 
tract was set out in a bill of lading, which 
bears date August 9th, and which provides 
that the freight, when earned, is to be paid 
by Steinway & Sons to George Jennison & 
Co., in New York. The bill of lading untruly 
described Bruce as the master of the boat, 
and was signed by Bruce in that capacity, 
instead of by the real master, whose name 
was Arthur, under the supposition, doubtless, 
that the shippers thus obtained the additional 
guaranty of Bruce lor the due transportation 
and delivery of the cargo. Such a misstate- 
ment of fact, in a bill of lading, is said to be 
usual in this trade. If so, it is not to be ap- 
proved, and if effectual for any purpose, does 
not touch the rights of the libellants here. 
The assumption by the broker of the character 
of master, with the knowledge and assent 
of the master and owner of the boat, did not 
change the liability of the boat for the trans- 
portation of the cargo, or the liability of Stein- 
way & Sons to the boat for the freight, as 
provided in the bill of lading, of August 9th, 
or affect the lien of the libellants upon that 
freight. This bill of lading I incline to con- 
sider as the contract under which this cargo 
was transported, and according to which alone 
the freight proceeded against is payable. 

But the answer sets up, and the evidence 
shows that there was another bill of lading, 
dated the day after the one already referred 
to, which is similar to the first one, except 
that it describes B. F. Bruce as the agent 
of the shippers, and makes no allusion to 
Scater & Belton, the real shippers, and it is 
signed by Arthur, the master of the boat. 
This bill of lading also contains the follow- 
ing memorandum; "Advance to captain, 
$636 ,47- On delivery, Geo. Jennison & Go. 
will pay captain balance of freight, holding 
my advance subject to my draft. ,B. F. 
Bruce." If this bill of lading can be con- 
sidered as the contract under which the 
freight in question was earned by the boat, 
still it can have no effect as against the 
crew to make Bruce the shipper, or to give 
to the advances made by him the legal char- 
acter of advances of freight for the fact re- 
mains clearly proven by the evidence, that 
Bruce was not the freighter or the agent of 
the freighters, and made no advances of his 
money on the security of the freight to be 
earned. According to the evidence, Bruce, as 
a commission merchant, and not otherwise, 
advanced ?6o6 47, including his commissions, 
and for his security the whole freight money 
was made payable to his correspondent, Geo. 
Jennison & Co., in New York, on whom he 
drew for that amount, and by whom not only 
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Ms draft, but the subsequent draft of the 
master for $25, was paid upon the security 
of the provision, which was in botli bills of 
lading, that the freight was to be collected by 
them alone. Jennison & Co. have no more 
advanced freight than Bruce, for they have 
never owed the freight, but expect to col- 
lect it of Steinway & Sons, the freighters, 
under the authority given by the bill of 
lading, and when collected to repay their ad- 
vances out of it and account to the master 
for the balance. 

Under this view of the ease, it is obvious 
that the question here is simply one of prior- 
ity between Geo. Jennison & Co., and the 
crew; and the answer is clear. The pledge 
of the freight to Geo. Jennison & Co. may 
be entirely valid, so far as it was possible for 
the master and owner of the boat to pledge 
the freight; but the law charges freight 
money with a lien for the wages of the crew, 
which the master or owner cannot displace 
by any pledge made to secure advances to 
him. Freight, from the inception of the voy- 
age, is charged with a hypothecatory inter- 
est in favor of the crew for their wages, and 
all assignments by the master or owners are 
subject thereto. 

I should here remark, that I do not intend 
to say whether or not, in a navigation so 
peculiar as this, there may not be expenses, 
such as canal tolls for instance, which, from 
their nature, and the circumstances of the 
case, should be held to be a charge upon the 
freight in preference to the wages of the 
crew. If navigation of this description is to 
come within the jurisdiction of the admiralty, 
the principles of the law administered by 
courts of admiralty, will be found to be suffi- 
cient to protect that navigation, and enable 
it to be conducted as its exigencies and the 
interest of commerce shall require. Here no 
difl&eulty arises from the fact, that part of 
the sums advanced was applied to pay ex- 
penses peculiar to this navigation, inasmuch 
as the freight is sufficient to pay the -wages 
of the crew after deducting those expenses. 

The proposition of the answer therefore, 
that the demands of the libellants can be en- 
forced only to the extent of the balance of 
freight, after deducting the amount of the ad- 
vances made in Buffalo, is held untenable; 
and the libellants if they are entitled to main- 
tain the action at all in this court, must be 
held entitled to be paid out of the freight, in 
preference to the claimants. 

A second ground of defence, urged in be- 
half of the claimants, is that this freight is 
not liable to be proceeded against for wages, 
because exempted by the act of congress, of 
July 20th. 1846 (9 Stat. 38). The statute 
referred to is not set up in the answer as a 
bar to the action, nor alluded to therein; but 
its construction and effect having been ar- 
gued by the advocates, I treat it as having 
been pleaded. This statute, if it could be 
constnied so as to exempt canal-boats from 
seizure while being navigated, either during 



a voyage or during the season of navigation 
on the canals, would have no other than a 
beneficial effect But treated as affording 
unlimited exemption to the boats described, 
its effect would be to cast adrift in the port 
of New York, at the close of navigation in 
each year, a very considerable number of 
needy men, defrauded of their wages for a 
longer or shorter period, by the irresponsi- 
ble masters, who leave their boats here for 
the winter, and depart for their homes with- 
out paying the crew. The men thus op- 
pressed, are of a class as much in need of 
the protection of a court of admiralty, as 
those seamen who follow the high seas; and 
I doubt not, tliat if the act could be so con- 
strued as to afford opportunity to apply the 
rules of the maritime law, in respect to the 
liens for wages, to boats of this class, much 
injustice would be pi-evented, and that an 
improvement in the character and responsi- 
bility of those who command these boats 
would follow, to the advantage of commerce 
and the state. I do not intend however to 
intimate at this time any opinion, as to the 
effect to be given to the statute in question, 
upon proceedings against the boats them- 
selves, inasmuch as the present case relates 
solely to freight If the act does not cover 
the freight, it is not material to this contro- 
versy, except in so far as it admits that 
navigation of this character is within the 
jurisdiction of the admiralty. In my opin- 
ion, the act in question does not include the 
freight within its exemption. The provision 
at the close of the first section, which is relied 
on, is of a character to warrant a court of 
admiralty, in refusing to extend it beyond 
the import of the words used; and there is 
no word in tlie act which covers freight 
money. 

It is contended, that freight is appurtenant 
to the vessel, and therefore necessarily in- 
cluded with the vessel. But although freight 
money has been said to be appurtenant to 
the vessel, it is not an appurtenance in such 
sense that it always follows the condition of 
the vessel, or is always included when the 
vessel is named. Freight money is often pro- 
ceeded against when the vessel is not touch- 
ed. It may be proceeded against when the 
vessel is lost It is in some cases, as in that 
of masters' wages, subject to liens from which 
the vessel is exempt It is the well known 
and natural fund for the payment of wages, 
and should not be held to be exempted from 
the charge by any other than an express pro- 
vision of law. To limit the effect of the 
statute to the boats described in it does not 
interfere with the accomplishment of the ob- 
ject of the provision in question, which re- 
lates to the remedy, and was intended to 
prevent the use of the summary process of 
the admiralty to stop, in the canal, boats 
there being drawn by horses. At least it is 
confined by its terms to boats so navigated, 
and the difficulties of navigation resulting 
from seizures of that class of boats woiild 
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seem to be the evil, wMch the provisions in 
tlie statute souglit to obviate. 

My conclusion, therefore, upon this branch 
of the case is, that the act of July, 1846, has 
no effect to exempt the freight in question 
from being proceeded against, in this action 
for the wages of the crew. There is be- 
sides the claim of the crew for their wages, 
a claim of the master, who has filed his peti- 
tion to be made co-libellant, and who seeks 
to enforce a lien against this freight, for a 
balance due him for advances made by him 
towards navigating the boat In regard to 
this claim, it is sufficient to say, that the 
master, by the memorandum upon the bill of 
lading signed by him, acknowledged the re- 
ceipt of ?656 47, upon security of the freight; 
and both bills of lading made the freight pay- 
able to Jennison & Co. to render the security 
ellecttial. with authority to them to deduct 
the advances made. He also aftei-wards 
drew from Jennison & Co. ?25, on the same 
security. As against a claim, secured to be 
paid out of this fund, by the assignment of 
the master himself, the master can make no 
claim to preference, either for wages due 
him, or advances made by him. 

The demand of the master will therefore 
be disallowed. Having thus disposed of all 
the defences, except that based on the want 
of jurisdiction, I direct that the cause be re- 
argued upon that point 
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MONCE et al. v. ADASIS. 

[12 Blatchf. 1; 1 Ban. & A. 126; 7 O. G. 177.] i 

Circuit Court, D. Connecticut. April Term, 
1S74. 

Pate STS— Tool fok Cdtting Glass— Angle op 
Cut to Sdrpace— Speoification— Ambigpitt. 

1. The invention covered by the letters patent 
granted to Samuel G. Monce, June 8th, 1869, 
for an "improved tool for cutting glass," the 
claims of which are, "(1) The cutter, A, con- 
structed substantially as shown and described, 
and for the purposes set forth; (2) the combma- 
tion of the cutter, A, frame, B, and handle, C, 
substantially as and for the purposes described, 
consists, so far as the revolving steel cutter is 
concerned, in the fact that its sides are made 
parallel and then bevelled towards each other at 
an angle of about 45" to the axis of the cutter, 
so as to meet about midway between the same, 
in a cutting edge, and to be at right angles to 
each other. 

2. The value of a diamond, for cutting glass, 
depends not merely on its hardness, but on the 
fact that its surfaces are curved, the meeting of 
any two of them presenting a curvilinear edge, 
and that the diamond is so placed that the line 
of the intended cut is a tangent to this edge, 
near to its extremity, and that the two surfaces 
of the diamond laterally adjacent are equally in- 
clined to the surface of the glass, and the cutting 
edges are at right angles to each other. 

3. The conditions necessary to form a glazier's 
diamond are found in the invention of the pat- 
ent. The patent is valid. 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge; reprinted in 1 Ban. & A. 126; and 
here republished by permission.] 
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4. The cutter of the patent was not anticipated 
by a cutter for cutting glass, made of hardened 
steel, which made a cut at an angle of 45 to 
the surface of the glass, the cutter of the pat- 
ent making the cut at a right angle to such sur- 
face. 

5. The cutter of the patent was the first suc- 
cessful substitute for the glazier's diamond. 

6. The specification of the patent is not am- 
biguous, in saying, merely, that the cutter is to 
be "hardened," and in not saying what degree 
of hardness is to be given to it 

[This was a bill by Samuel G. Monce and 
RoUin J. Ives against Benjamin F. Adams- 
for an injunction and an account The plain- 
tiffs pray that the defendant be restrained 
from further infringement of letters patent 
No. 91,150, gi-anted to S. G. Monce, June 8,. 
1869.] 

Charles E. Mitchell, for plaintiffs. 

W. Edgar Simonds, for defendant. 

SHIPMAN, District Judge. The complain- 
ants are the owners of a patent for an al- 
leged new and useful "improved tool for 
cutting glass," and have brought their bill 
against the defendant, alleging an infringe- 
ment by the latter, and praying for an in- 
junction and an account. The patent was 
granted to Samuel G. Monce, one of the 
complainants, on the 8th of June, 1869. The 
defence contained in the answer, and chiefly 
relied upon, is a denial that said Monce was 
the first inventor of the patented article. It 
is also alleged, that the description of the 
invention set forth in the specification is 
incomplete and ambiguous. 

The patented article was designed to be 
an economical and effective substitute for a 
glaziei-'s diamond, in the cutting of glass. 
The alleged invention is thus described in 
the specification: "My invention consists in 
the use or employment of a revolving steel 
roller, the periphery of which roller is bev- 
elled on both sides, so as to form a cutting 
edge, and is fitted to revolve in a suitable 
frame, and attached to a handle for operat- 
ing the same. The cutter is made from steel, 
and is turned smooth and round, and aftei- 
wards hardened. The sides are parallel, or 
nearly so, for a short distance, and then 
bevelled towards each other, so as to meet 
about midway between the same, thus form- 
ing the point or cutting edge. The bevelled 
portion of the sides should be at an angle 
of about forty-five degrees to the axis of the 
cutter, and, consequently, will be at near 
right angles to each other. It is not neces- 
sary that the angles of the bevelled sides 
should be at exactly right angles to .each 
other, but near that angle, or a very littie 
more obtuse, the cutter is found to operate to 
the best advantage. The cutter can be fitted 
to revolve upon a pin, or on solid journals at 
each end, which latter mode I prefer, and 
show the same in drawings. The frame, 
near one end, is provided with bearings for 
the journals, which journals should be a 
littie shorter than the thickness of the sides 
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of tlxe frame, in order that, when the sides 
iire placed against a straight edge or other 
gauge, the end of the journal shall not come 
in contact -with such gauge. The handle, O, 
can he of any desired form, and secured to 
the fi-ame in any proper manner. I con- 
struct said handle like the handle ordinarily 
used for a diamond tool. * * * By my in- 
vention I produce a tool for cutting glass, 
M'hich is equally convenient in use as an 
ordinary diamond, and can be sold at a large 
profit, for one-tenth of the usual cost of a 
diamond." The claim is as follows: "I do 
not claim simply a revolving cutter, hut 
what I claim as new, and desire to secure 
by letters patent, is: (1) The cutter. A, con- 
structed substantially as shown and de- 
scribed, and for the pui-poses set forth. (2) 
The combination of the cutter, A, frame, B, 
iind handle, C, substantially as and for the 
purposes described." 

The drawings attached to the specification 
show that the instrument is a tiny steel re- 
volving cutter or wheel, made as described 
in the specification, attached to a frame and 
handle, the whole resembling veiy much the 
glazier's diamond ordinarily in use. It is 
clearly proved that this instrument is exceed- 
ingly well adapted to the purpose for which 
it was designed; that revy large quantities 
have been sold at a cheap rate; that it has 
superseded the use of all other steel glass- 
cutters; and that it is an efficient and use- 
ful tool, while previous inventions have been 
failures. A glazier's diamond is sold at 
from $3.50 to $5.00, while this article is sold 
at fifty cents or less. The use of a tool for 
glass-cutting is thus brought within the 
reach of every householder. It is admitted, 
that the invention does not consist of a re- 
volving cutter; and it is obvious that it does 
not consist in a revolving cutter of a high 
degree or hardness, for, "hardened" stee! 
cutters had been known previously to the 
date of the patent. The invention, then, so 
far as the cutter is concerned, must consist 
in its form— in the fact that the sides are 
made parallel, and then bevelled towards 
each other at an angle of about forty-five 
degrees to the axis of the cutter, so as to 
meet about midway between the same, in 
a cutting edge. The sides, at the cutting 
edge, wiU, consequently, if they are at an 
angle of forty-five degrees to the axis of 
rotation, be at right angles to each other. 
As has been said, the object of the patentee 
was to make an economical substitute for 
the glazier's diamond, which should, if pos- 
sible,, possess the requisites which experi- 
ence had shown were best adapted to suc- 
cessful glass-cutting. 

In order to determine whether the utility 
and success of this invention depends upon 
any peculiarities in the form of the cutter, 
it is desirable to ascertain upon what de- 
pends the efficiency of the diamond. While 
almost any diamond will scratch or tear the 
surface of glass, it is a fact that the value 



and efficiency of a diamond to be used for 
the cutting or severing of glass, depends 
not merely on the hardness, but upon the 
form, of the cutting surface. Other gems 
than the diamond will successfully cut glass, 
provided they can be shaped into forms 
similar to those of the diamonds used for 
this purpose. Dr. Wollaston, in the Philo- 
sophical Transactions for 1816, thus explains 
the peculianties required for the glazier's 
diamond: "In the natural diamond, there is 
this peculiarity, in those modifications of the 
crystals that are chosen for this purpose, 
that the surfaces are, in general, all curved, 
and, consequently, the meeting of any two 
of them presents a cui-vilinear edge. If the 
diamond is so placed, that the line of the 
intended cut is a tangent to this edge, near 
to its extremity, and if the two surfaces of 
the diamond laterally adjacent be equally 
inclined to the surface of the glass, then 
the conditions necessary for effecting a cut 
are complied with. The curvature is not 
considerable, and, consequently, the limits 
of inclination are very confined. If the han- 
dle be too much or too little elevated, the 
one extremity of the curve will be made 
to bear irregularly upon the glass, and will 
plough a ragged groove, by pressure of its 
point. But, on the contrary, when the con- 
tact is duly formed, a simple fissure is ef- 
fected, as if by lateral pressure of the ad- 
jacent surfaces of the diamond, diverted 
equally to each side. The effects of inequal- 
ity in the lateral inclinatif)n of the faces of 
the diamond to the surface of the glass are 
different according to the degree of inequali- 
ty. If the difference be very small, the cut 
may still be clean, but, as the fissure is then 
not at right angles to the surface, the sub- 
sequent fi-acture is found inclined accord- 
ingly. "When an attempt is made to cut with 
an inclination that deviates stiU more from 
the perpendicular, the glass is found super- 
ficially flawed out on that side to which the 
greater pressure was diverted, and the cut 
completely fails." 

Again, from the testimony given in this 
case it appears, that it is necessary, for 
practical use, as a glass-cutter, that the 
sides of the instrument should be bevelled 
towards each other at about a right angle, 
for two reasons: 1st. A more acute angle 
would not be sufficiently durable. 2d. Ex- 
perience has shown that, in order to cut 
glass successfully, the cutting edges of the 
.tool, whether of a diamond or of any other 
cutter, must be at a right angle to each 
other. This fact is also asserted by the au- 
thorities upon the subject. The reason why 
such an angle is necessary does not seem to 
be clearly explained. Hence, the requisites 
of the form of a tool best adapted to glass- 
cutting, are three-fold: 1st. The cutting 
edge should be curvilinear. 2d. The cutting 
edges should be at right angles to each other. 
3d. The two surfaces of the diamond which 
are adjacent to the cutting edge should be 
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eiiually inclined to tlie surface of tbe glass. 
The cutter should also be so placed in its 
frame as most easily to bring the cut which 
is to be made at right angles with the sur- 
face of the glass. 

Recurring, now, to the alleged invention, 
the sides of the cutter are made parallel and 
then bevelled towards each other at an an- 
gle of about forty-five degrees to the axis 
of the cutter, so as to meet about midway, 
in a cutting edge. The conditions necessary 
to form a glazier's diamond are thus com- 
plied with; for, by making the two sides of 
the cutter parallel for a short distance, and 
then bevelling them towards each other at 
an angle of forty-five degrees to the axis of 
rotation, till they meet, "the two surfaces" 
of the cutting instrument, "laterally adja- 
cent, are equally inclined to the surface of 
the glass." The frame being attached to 
the cutter in the precise way in which the 
handle is attached to the diamond, the in- 
clination of the cut will naturally be at right 
angles to the surface of the glass, and the 
latei*al pressure of the adjacent surface of 
the cutter is "diverted equally to each side." 
Furthermore, the sides, at the cutting edge, 
being at or near an angle of forty-five de- 
grees to the axis of rotation, will be at or 
near an angle of ninety degrees to each 
other. 

Having thus ascertained wherein the pe- 
culiarity of the cutter consists, is this form 
a. new invention of the patentee, or has it 
been anticipated by others? The respondent 
■claims that this alleged invention is an in- 
stance of double use— the mere application 
•of an old device to a new purpose. He in- 
troduces the patents of Charles Wilson, of 
March 13th, 1S47, and April 10th, 1849, of 
Joseph E. Stanwood, of April 26th, 1859, and 
■of A. H. Hook, of September 13th, 1864, to 
fjhow, not only that the use of steel cutters 
for cutting hard substances was well known, 
t)ut that the cutter in each of these patents 
was of a similar form with the one in the 
Monce patent. 

The first patent to Charles Wilson was for 
n mode of cutting stone or other like ma- 
terial, by means of a revolving cutter, oper- 
ating in a described manner, and was par- 
ticularly designed for the smoothing and 
finishing of grindstones. Whether the knives 
in Wilson's machine are able to cut glass 
or not is unknown. In either event, the par- 
ticular form or shape of the knives or cut- 
ters was not a part of Wilson's machine, 
and, whether they were or were not acci- 
dentally bevelled at an angle of forty-five 
degrees, was an unrecognized circumstance, 
of no value or importance to his discovery. 

The second patent of Wilson is entirely im- 
material to the present case. 

The patent of Stanwood was for a revolving 
cutter, so operating upon gas or iron pipe, se- 
cured in place by a clamp or jaw, as to cut 
the pipe. Sometimes, one of the cutters, de- 



tached from the heavy frame in which it is 
placed, will cut or tear glass. Ordinarily, 
however, an instrument intended for cutting 
pipe cannot be successfully used upon glass. 
The requisites for successful pipe-cutting are 
very different from those for successful glass- 
cutting, and, consequently, it is only in ex- 
ceptional cases that a gas-pipe cutter can be 
used upon glass. Such a cutter could never 
be made a practical substitute for a diamond. 
But, in this, as in the fii-st Wilson patent, the 
invention which is the distinctive feature of 
the Monce patent is unknown and imrecog- 
nized. In the Stanwood device, the sides of the 
cutter may or may not bebevelled towards each 
other at a particular angle. The angles vary 
in different specimens of the article, some- 
times exceeding, and sometimes being under, 
forty-five degrees. 

The Hook patent is for a paper-cutter. It 
is suflBlcient to say, that one of its sides is at 
right angles to the axis of rotation. 

The respondent also introduced the cutter 
attached to a book-binrders' machine for cut- 
ting pasteboard, and claims that it has long 
been in use, and will cut glass. The paste- 
board cuttei-s exhibited upon the trial, did not 
cut glass readily or easily. The truth prob- 
ably is, that such a cutter of unusual hardness 
will also sever glass, but those ordinarily and 
usually made will not answer this pui-pose. 
The sides of the pasteboard cutter are, ap- 
parently, but slightly inclined towards each 
other. 

Thus far, the well known principle relied 
upon by the respondent is inapplicable to the 
present case, inasmuch as it is untrue, that 
the distinctive featm'e of the patented article 
was used as a part of the cutters previously 
existing. The alleged invention of Monce 
was neither a part of the invention of previ- 
ous patentees, nor was it a part of their 
machines, unless by accident, and, lastly, the 
cutters in their machines will not practically 
perform the office of this cutter, to wit: the 
cutting of glass for glaziers' purposes. The 
peculiarity in the form of this cutter has ac- 
complished an effect not before produced, that 
is, has made a successful glass-cutter. 

The respondent also claims, that the alleg- 
ed invention had been previously anticipated, 
in every particular, by the patent of O. M. 
Pike, of December 29th, 1868, and by the 
harness-leather cutter used and produced by 
the witness Septimus C. Stokes. 

Pike's patent was for a glass-cutter. His 
cutter was a small rod of hardened steel, turn^ 
ing, near one end, upon two friction wheels, 
and, at the other end, in a hardened steel 
socket in a thumbscrew. The object of the 
thumbscrew, the friction wheels and the 
steel socket was to make the friction on the 
cutter as little as possible. When the instiai- 
ment is used, the end of the cutter is placed 
upon the surface of the glass, and the side 
of the frame drawn along the straight edge 
or pattern. The instrument is so made that, 
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in order to bring the point of titie cutter in con- 
tact witli the surface of the glass, so as to cut, 
the cutter must be placed upon the glass at 
an angle of forty-five degrees. This article 
has not proved practically a success, and, by 
recuiTing to the quotation heretofore made 
from Dr. Wollaston, it is not difficult to under- 
stand the cause of the failure. The fissure 
should be made at right angles with the sur- 
face, otherwise, if the cut deviates much from 
the perpendicular, "the glass is found super- 
ficially flawed out on* that side to which the 
greater pressure was diverted, and the cut 
completely fails." As the Pike tool must be 
held at an angle of foity-flve degrees to the 
glass, the cut is made at an angle of forty-five 
degrees, instead of being at right angles, to 
the surface. The cut becomes a sidewise or 
slanting cut, and, the greater pressure being 
constantly directed upon one side, the instru- 
ment is unevenly worn, and, in a short time, 
loses its cutting power. The defect in the 
Pike instrument is remedied in the Monce 
patent, by making the cutter a wheel instead 
of a revolving rod. The wheel can then be 
placed upon the end of the handle, like the 
handle of an ordinaiy diamond, instead of at 
the side of a frame, and can be placed upon 
the glass so that the lateral pressure of the 
two sides of the cutter upon the surface will 
be equal, and, consequently, the cut will be at 
right angles, and not slanting, to the surface. 

The Stokes cutter was originally for cutting 
leather. It was purchased in 1861 by the 
owner, who was then a saloon keeper, and 
used, at first, for cutting newspapers into 
cigar lighters. Stokes discovered that it 
would cut glass, and has occasionly used it 
for that pm'pose since, for his own conven- 
ience or amusement. The wheel was evi- 
dently, at one time, much larger tlian it is 
now, and has been worn to the present edge 
by use. The wheel is of great hardness, and 
will, when ground to a sharp edge, cut glass. 
That it can be uniformly used for a glass- 
cutter is not claimed. That such an instru- 
ment could not be made practically available 
in the market and by householders, as a glass- 
cutter, is obvious. 

The result is, that the respondent has, in 
my judgment, failed to show that the alleged 
invention has been anticipated either by a 
prior patent or by prior use. 

There is another fact in this case not un- 
worthy of mention. The small and inexpensive 
tool which is the subject of controversy has 
proved to be of great utility, and has achiev- 
ed success. The energy and research of the 
respondent and of his counsel has not discov- 
ered a successful substitute for the glaziers* 
diamond, other than the patented article. It 
has confessedly superseded all prior inven- 
tions. Under these' circumstances, the lan- 
guage of the court in Stanley Works v. Sar- 
gent [Case No. 13,289], is not inappropriate: 
"Utility is not an infallible test of originality. 
To be new, in the sense of the act, it must 



be produced of original thought or inventive 
skill, and not a mere formal and mechanical 
change of what was old and well kngwn. 
But, the effect produced by a change is often 
an appropriate, though not a controlling, eon- 
sidei-ation, in determining the character of 
the change itself." 

The respondent also insists that the patent 
is void for ambiguity, both in the specifica- 
tion and in the claims: 1st. Because the speci- 
fication does not state what degree of hard- 
ness is to be given to the cutter. It simply 
says "hardened." As has been before remai'k- 
ed, the patent was not for a hai'dened revolv- 
ing cutter. That was a well known invention. 
As the term "hardened," among mechanics, 
implies that it shall be made as hard as can 
ordinarily be done, and not tempered, it was 
not necessary for the patentee to set forth in" 
his specification more particularly the degree 
of hardness to be given to the cutting instru- 
ment 

2d, It is claimed that the specification is 
ambiguous, in that it does not point out what 
is old, and specify what is new, in the alleg- 
ed invention. In the claim, the patentee ex- 
pressly disclaims a revolving cutter, but does 
claim a cutter constmcted substantially as 
shown and described, and for the purposes 
set forth. This claim has reference to the 
shape, form and angles of the cutter— to the 
particular construction and peculiar shape of 
his cutter, which adapted it to the purposes of 
a glass-cutter. He did not intend to claim, 
and did not, in my judgment, claim, a hard- 
ened roller, or a cutter brought to any par- 
ticular degree of hardness. 

I see no force in the other criticisms upon 
the ambiguity of the specification, which 
seems to me to be as exact and accurate as 
the nature of the subject will permit. 

No question is made in regard to the fact 
of infringement by the respondent He has 
made and sold an exact imitation of the plain- 
tiffs' invention. 

An injunction must, therefore, issue, and a 
reference be made to a master to take and 
state an account. 

[For another case in which this patent was 
held invalid, see Monce v. Woodworth, Case No. 
9,706.3 
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MONCE V WOODWORTH, 

[4 Ban. & A. 307; i 19 O. G. 998.] 

Gircuit Court, D. New Hampshire, May 8, 1879. 

Patents — Tooi, for Cdttisg Glass — Novelty — 
Public Use asv Sale. 
Letters patent No. 91,150, granted to Samuel 
G, Monce, June 8th, 1869, for a "tool for cutting 
glass," held void for want of novelty, the inven- 
tion having been in public use and on sale more 
than two years prior to his application for the 
patent. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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[This -was a bill by Samuel G. Monce 
against Frank R. Woodworth to restrain the 
infringement of certain letters patent.] 

Barnard & Mitchell, for complainant 

Pllie & Blodgett, for defendant 

glare:, District Judge. Two questions 
are presented in this ease by the pleadings 
and the proofs, for the consideration of the 
court: first the question of novelty in the 
complainant's invention, and, second, the 
question of infringement by the defendant. 
I have considered only the first of these, be- 
cause I am satisfied, upon the evidence offer- 
ed, that it is decisive of the case. 

The complainant alleges in his bill that he 
is "a true and original inventor or discoverer 
of a new and useful improved tool for cut- 
ting glass," which said invention was not 
known or used by others before his invention 
or discovery thereof, and that letters patent 
therefor were granted to him. on the 8th day 
of June, 1869, and that the defendant has in- 
fringed this patent 

The defendant in his answer denies that the 
complainant "is the original or first inventor 
or discoverer of the alleged invention describ- 
ed in said letters patent or that the said let- 
ters are valid," and alleges that said inven- 
tion, and substantial and material parts there- 
of, either separately or combined together as 
in complainant's patent, were, long prior to 
the grant and date of said patent, known to 
and used by various persons named in the 
answer, and amendments thereto. 

The invention of the complainant "consists 
in the use or employment of a revolving steel 
roller, the periphery of which roller is bevel- 
led on both sides, so as to form a cutting edge, 
and is fitted to revolve in a suitable frame, 
and attached to a handle for operating the 
same. The cutter is made from steel, and 
is turned smooth and round, and afterwards 
hardened. The sides are parallel, or nearly 
so, for a short distance, and then bevelled to- 
wards each other so as to meet about mid- 
Avay between the same, thus forming the 
point or cutting edge. The bevelled portion 
of the sides should be at an angle of about 
forty-five degrees to the axis of the cutter, 
and, consequently, will be at near right 
angles to each other. It is not necessaiy that 
the angles of the bevelled sides should be at 
exactly right angles to each other, but, near 
that angle, or a very little more obtuse, the 
cutter is found to operate to the best ad- 
vantage. The cutter can be fitted to revolve 
upon a pin, or on solid journals at each end. 
* « * The frame, near one end, is provid- 
ed with bearings for the journals, which 
journals should be a little shorter than the 
thickness of the sides of the frame in order 
that, when the sides are placed against a 
straight edge or other gauge, the end of the 
Journal shall not come in contact with such 
gauge. The handle, O, can be of any desired 
form, and secured to the frame in any proper 
17FED.0AS.— 38 
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manner. I construct said handle like the 
handle ordinarily used for a diamond tool. 
* * * By my invention I produce a tool 
for cutting glass, which is equally conven- 
ient in use as an ordinary diamond, and can 
be sold at a large profit for one tenth of the 
usual cost of a diamond." TJie claim made 
by the complainant is as follows: "I do not 
claim simply a revolving cutter, but what I 
claim as new, and desire to secure by letters 
patent, is, 1. The cutter. A, constructed sub- 
stantially as shown and described, and for 
the purposes set forth; 2. The combination 
of the cutter A, frame B, and handle C, sub- 
stantially as and for the purposes described." 
The drawings attached to the complainant's 
specification show very eleai-ly the invention 
described. 

This invention, thus described and claimed 
by the complainant and patented to him by 
letters patent June 8th, 1869, the defendant 
says was not the invention of the complain- 
ant, nor was it then new, but was known 
and used by various persons long before— 
that is, the complainant was not the first in- 
ventor, as he must have been to sustain his 
patent. Colt v. Massachusetts Arms Co. 
[Case No. 3,030]. 

To sustain his allegation, the defendant in- 
troduces a deposition of one Charles L. Mor- 
ison, who says that in the winter of 1860 and 
1861 he was in the business of a photographer 
at "WaiTen, New Hampshire; that he went 
there soon after Thanksgiving in 1860, and 
remained there until after the bi-eaking out 
of the Rebellion in April, 1861, when he en- 
listed in the Fourteenth Massachusetts, and 
afterward in the Tenth New Hampshire Vol- 
unteers, and was mustered out June 26th, 
1865; that, while he was at Warren, in the 
winter of 1860 and 1861, he purchased a tool 
for cutting glass; that he used it at Warren, 
and, occasionally, after he came back from 
the army, in 1SG5, until he purchased a dia- 
mond. 

This tool is produced, and is found to em- 
body, substantially and fully, the complain- 
ant's invention, and to be adapted to and 
used for the same purpose. It has the rotaiy 
disk with bevelled sides and cutting-edge, 
the pin on which the disk revolves, the frame 
within which it is held, and the handle with 
which it is operated, all combined. This pur- 
chase and use was in 1860 or 1861, eight 
years before the date of the patent to the 
complainant. The time of the purchase is 
fixed by the place where the purchaser then 
was, and his enlistment in the Union army, 
which he would not be likely to misremem- 
ber, and the character pf the tool, by its pro- 
duction and admission, and he says that the 
person of whom he bought it had more of 
them. This evidence, if believed, is sufficient 
to make it quite probable that the complain- 
ant was not the original inventor of the tool 
claimed by him, and that it was not new at 
the time of his application for a patent, but 
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that it bad been in public use years before. 
But this witness further testifies, that, while 
he was at Warren, in the winter of 1860 and 
1861, he went twice to Haverhill, to a pho- 
tographer by the name of Herbert, to get 
glass for his business, cutting glass there 
with the same cutter, and that he distinctly 
remembers seeing a similar tool at Mr. Her- 
bert's gallery. This Mr. Herbert was then 
out of health, and his wife assisted him in 
his work in the gallery. Mr. Herbert is now 
dead, but Mrs. Herbert is still living, and her 
deposition has been taken in this case by 
the defendant She testifies that she was 
married to her husband in September, 1857; 
that he was then a photographer at Haver- 
hill, New Hampshire, and that he continued 
his business there until September, 1865; 
that her husband was out of health, and that 
she went into his gallery in the spring of 
1859, and was there until the business was 
closed in 1865, and that she learned the busi- 
ness as thoroughly as she could, to help her 
husband. She testifies further that she was 
acquainted with Mr. C. L. Morison, who was 
at Warren in the spring of 1861; that he 
came to the gallei-y of her husband to get 
some glass; that they had none of the size 
he wanted, and he cut it for himself, with a 
tool which he had with him. This tool she 
identifies, and says her husband then had a 
similar one, which they used in their galleiy 
for cutting glass. The two tools were so 
similar that she marked that of her husband 
with the letters "H. F. H.," and the other 
with the letter "M.," she tmnks. This last is 
annexed to her deposition, (defendant's Ex- 
hibit M,) and has upon it some marks which 
may have been put there by her, but they 
are not very legible. The tool which was 
used in their gallery, marked "H. F. H.," 
went with the sale of their galleiy, and she 
has not seen it since. Here, then, are two 
of these tools for cutting glass, both seen by 
Mr. ..iorison and by Mrs. Herbert, one pro- 
duced and identified by both, and the other 
similar, and the time of their use fixed as 
early as leei. About this there would seem 
to be no room for mistake, unless the wit- 
nesses are wniuiiy false. 

Again, Morison says, that after his dis- 
charge from the army, in 1885, he again com- 
menced the business of a photographer, at 
Haverhill, New Hampshire, and oecasionaby 
used the tool, which he purchased in the win- 
ter of I860 and 1861. Morris S. Lamprey, an- 
other witness, says that he knew Morison in 
the army, and that, after their discharge, he 
visited him at HaverhiU, and that while 
there he was in his photograph-gallery and 
was shown a tool for cutting glass, and saw 
glass cut with it. He says it went with a 
wheel, and was similar to defendant's Ex- 
hibit M, (the tool which Morison purchased 
in 1860-61), wheel set in wood similar to this. 
Should think this might be it, but could not 
swear to it; could not swear to the length 
of handle. Says he stood near, watching the 



[17 Fed, Cas. page 594] 

process, and afterward the tool was held up 
near his eyes, and the cutter rolled with the 
finger. Now, this witness does not swear pos- 
itively to the identity of the tool; but he does 
swear that it was similar to the one annexed 
to the deposition of Mrs. Herbert (Exhibit 
M), and as Morison swears that this is the 
only tool of the kind he ever had, it makes it 
quite certain this was the tool which he saw. 

Warren S. Hill, an expert, called as a wit- 
ness by defendant, says that the rotary cut- 
ter in Exhibit M is the same, in kind and 
form, as that described in letters patent to 
the plaintiff, No. 91,150. So says another ex- 
pert, Edward H. Johnson. Indeed, there can 
be no doubt the tool described in the com- 
plainant's letters patent No. 91,150 and tJie 
one purchased by Morison in the winter of 
1S60 and 1861, are substantially similar in 
form, material, construction and use. This, I 
think, was conceded in the argument. 

So far, there would seem to be very little, 
if any, doubt, that in the winter of 1S60 and 
1861, Charles L. Morison purchased a tool 
embodying the complainant's invention, con- 
structed substantially in the same way, and 
used for the same purpose. It would also 
seem very probable that Henry P. Herbert 
had a similar tool, used for the same purpose, 
at the same time, and up to 1865. If so, the 
complainant's case must fail, because he was 
not the original inventor. Rich v. Lippincott 
[Case No. 11,758], 

But the case does not rest solely upon this 
evidence. jMilo Bailey, another witness call- 
ed by the defendant, testifies that he is a 
trader at Haverhill, New Hampshire, at Hav- 
erhill Corner; that he traded at the Oliverian 
Village in that town from 1860 to 1867, and 
in ISO" removed to the Corner. He says that 
while trading at the Oliverian Village in 
1865, latter part, or 1866, he purchased some 
rotary glass-cutters, either three or six of a 
peddler; that he has one of them now, which 
he annexes to his deposition, marked "0"; 
that he sold the others, one to Michael Carl- 
ton, Jr.; that these cutters were for cutting 
glass, and that he used the one retained by 
him for cutting glass, and that he so used it 
at the Oliverian Village before he moved 
tlience, in 1867. This was two years or there- 
abouts before the granting of the patent to 
the plaintiff, in 1869. He says, he recollects 
the fact of having the tool before he moved 
from the Oliverian Village; that he kept it 
in the money-drawer, and used it to cut glass 
when he had not the size to suit a customer; 
that was what he bought and used it for. 

Charles K. Carlton, being called as a wit- 
ness, says that his father, Michael Carlton, 
Jr.. purchased a rotary glass-cutter of JMilo 
Bailey in the spring or summer of 1867; that 
he stood beside him when he pm-chased it; 
and it has since been in his father's or his 
own possession, and was bought to cut glass 
with, and has been so used, and for nothing 
else. He says it was purchased when Mr. 
Bailey first moved to Haverhill Corner, and 
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tvlieii the store was entirely new» newly re- 
paired. He says tliis tool liad upon it a label 
or paper, on which was printed "carbonized 
disk," which he removed at or about the time 
of the taking of his deposition. This tool is 
produced, marked "P," and is identical in ap- 
pearance with the one marked "O," and the 
two are identical in construction with the one 
purchased and produced by Mr. Morison. 
Here, then, are three tools shown, which are 
claimed and proved to have been purchased 
and used prior to the granting of the com-, 
plainant's patent, and one of them several 
years. 

To overcome this testimony of the defend- 
ant, the complainant offers the testimony of 
Oeorge Henry, who says he has been engaged 
in the manufacture of the carbonized-disk 
glass-cutter; that he commenced in the lat- 
ter part of 1869, and continued somewhat 
over two or three years. At first he disposed 
of them to persons "coming along," "hap- 
pening in," but the gi-eater part to one man, 
a Mr. Brooks; $nd that, in all, he manu- 
factured some sixty or seventy thousand' of 
them. Upon being shown the tools ^iiibited 
by the defendant, marked "M," "0," "P," he 
says he thinks or believes he made them at 
his shop, and gives his reason for such be- 
lief, that the brasses are driven in in the 
same way, and pinned in the same way, and 
that the general style is altogether the same. 
There was no mark upon them but the paper 
label. 

Charles Brooks, another witness, called by the 
■complainant, states that he had bought and 
sold the carbonized-disk cutter made by Mr. 
Henry for three or four years; that the 
amount of his trade was, in all, seven or 
■eight thousand dollars. Upon being shown 
the tools marked "M," "O," "P," he says he 
should say they were similar to the tools 
made by Mr. Henry, and that they were a 
part of the tools made by him, in his belief. 

Neither of these two witnesses, however, 
swear positively that Henry made these tools. 
There is no certain, sure mark upon them, 
beyond a general similarity, and the paper 
label, which seems to have been on one of 
them. Now, if they could identify them as 
made by Mr. Henry, would the testimony of 
those two witnesses overbear the testimony 
■of the defendant's witnesses, fixing the time 
and reciting tlie circumstances with the par- 
ticularity that they do? 

There are other witnesses called, to whom 
I have not alluded, because I have found 
nothing in their testimony which could have 
changed the probabilities of the case, or the 
balance of testimony. The letters patent to 
the plaintifC are prima facie evidence of the 
novelty of the invention, and the burden of 
proof is upon the defendant to overcome this 
■evidence, and in this case I think he has 
done it. 

[For another case in which this patent was 
held valid, see Monce v. Adams, Case No. 
3,705.] 
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MONCURE et al. v. DEBMOTT. 

[5 Craneh. 0. C. 445.] i 

Circuit Court, District of Columbia. March 
Term, 1838.2 

UsuBT— Sale of Bosd— Sukety— Bona Fides — 
Cloak TO Evade Statute— Estoppel— Assigsok 
OF BoNi>— Waiver— Tkial—Rioht to Opes and 
Close. 

1. A covenant absolutely to pay a usurious 
debt directly to the lender, is not a covenant sim- 
ply to indemniJ^ the surety, although deUvered 
to the surety, but is a security for the usurious 
debt to the lender, especially if the instrument, 
upon its face, does not puri>ort to be a covenant 
to the surety, but an undertaking to pay the 
debt directly to the lender of the money. 

2. A covenant to pay an usurious debt to the 
creditor is void, under the statute of Virginia, 
although delivered to the surety, who was ig- 
norant of the usury; it being a security for the 
usurious debt, and the surety who innocently 
pays the debt, cannot, upon that instrument, re- 
cover from the debtor money thus paid. 

3. An assignor of a bond is not estopped to 
deny its validity in law. 

4. Although the affirmative of the issue be up- 
on the defendant in an "action of covenant, yet 
as the plaintiffs must prove damages sustained 
by the breach of the covenant, they have the 
right to open and close the argument before the 
jury. 

[Cited in brief^ in Murray v. Mason, Case No- 
9.966.] 

5. If the cause of action be usurious, no 
waiver of the objection by the defendant, in 
pais, will avail the plaintiff. 

6. If a man in Virginia, bona fide, buy a bond 
at such a discount that the lawful interest upon 
the bond will produce him 12 per cent, per an- 
num upon the purchase-money, it is not usury; 
but if he intended it only as a doak under which 
to evade the statute, it is usury. 

7. If there be no loan of money secured by the 
bond, and it be purchased bona fide, the transac- 
tion is not usurious, although purchased at such 
a discount as enables the purchaser to obtain an 
interest of 12 per cent, per annum upon the 
purchase-money, and altliough the bond was 
made to raise money upon, if the purchaser wa i 
ignorant of that fact 

8. If the instrument upon which the suit is 
brought, be a security for the usurious debt, 
it is void by the statute, and the nlaintiffs can- 
not recover upon it the money which they, as 
■executors of the surety, paid in satisfaction of 
such usurious debt; although, when they paid 
it, they were ignorant of the usury; and it was 
not necessary that the defendant should have 
informed them of the usury, and instructed 
them not to pay it, before they paid it. 

9. What facts may be inferred from other 
facts, is a question of law. And from certain 
facts the jury may infer, that a certain transac- 
tion is substantially a loan, although it may 
appear to have been made in the form and name 
of a sale of a bond. 

This was an action of covenant [by Rich- 
ard C. L. Moncure and Walter T. Conway] 
upon the following instrument: "Whereas 
Maiy James has executed her bond or note, 
dated the 28tli of November, 1828, payable 
to me, on demand, for the sum of $2,620, 
which said bond or note was merely loaned 
to me for the purpose of luising money up- 
on; ,and whereas I have, since the execution 

1 [Reported by ,Hon. William Craneh, Chief 
Judge.] 

2 [Revei-sed in 13 Pet (38 U. S.) 345.] 
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of the said bond or note, as aforesaid, as- 
signed it to PLilip Alexander, of Fredericks- 
burg, for value received of Mm, I do, there- 
fore, hereby bind myself, my heirs, execu- 
tors, and administrators, to pay and dis- 
charge the said bond or note, with all inter- 
est that may accrue thereon, when the same 
shall become due and payable. Given under 
my hand and seal this 12th day of August, 
1829. Anne E. Dermott. (I/. S.)" 

The "bond or note" mentioned in the above 
instrument was as follows: "$2,620. On de- 
mand I bind mj'^self, my heirs, eseeutors, 
and administrators, to pay to Anne K. Der- 
mott, her executors, administrators, or as- 
signs, the sum of two thousand six hundred 
and twenty dollars, for value received, with 
interest from the date hereof. Given under 
my hand and se'al this 28th day of November, 
1828. Mai-y James. (Seal.)" 

Upon which was the . following indorse- 
ment: 'T assign the within to Philip Alex- 
ander for value received this Ist day of De- 
cember, 1828. Anne R. Dermott." 

It appeared in evidence that the following 
payments on account of this "note or bond" 
were made by Miss Dermott (the defendant) 
namely, 19th April, 1831, ?180. December 
2Tth, 1831, $200. February 7th, 1832, $225, 
and on IMay 8th, 1832, $395. And the fol- 
lowing payments were made by the plain- 
tiffs, namely, December 6th, 1833, $600. De- 
cember 28th, 1833, $1,346.52; and December 
31st, 1833, $435.55 in full. That this "bond 
or note" was made to raise money upon to 
pay a debt due by the defendant to Thomas 
Poultney & Son of Baltimore, upon the fol- 
lowing obligation, namely: "We, Mary 
James, Anne R. Dermott, William O. Beale, 
and John Moncure, of the comity of Stafford, 
and Thomas Sedden of the town of Freder- 
icksburg, do hereby promise and bind our- 
selves, our heirs, executors, and administra- 
tors jointly and severally, to pay to Thomas 
Poultney & Son of Baltimore, their execu- 
tors, administrators, or assigns, the just and 
full sum of three thousand six hundred and 
thirty-three dollars and sixty-one cents on 
or before the 23d day of November, 1828, 
as witness our hands and seals this 31st 
day of March, 1826. Mary James. (Seal.) 
Anne R. Dermott (Seal.) Wm. C. Beale. 
(Seal.) John Moncure. (Seal.) Thomas Sed- 
den. (Seal.) Attest: J. M. Conway; as to 
ilaiy James and Anne R. Dermott." 

On that insti'ument was the following in- 
dorsement: 

Paid by T. Sedden, on account of 
Robert James $ 629 20 

Check on United States Bank at 
Washington 028 33 

Paid by P. Alexander 2,340 00 

$3,597 53 
Balance due T. Sedden, for which he 
has a note of J. Moncure's 36 09 

$3,633 62 
Thomas Poultney & Son, pay Thomas Sedden, 
Esq., cash, or order. Evan Poultney. 



That on the same 31st of March, 1826, 
the said jNiaiy James, (of the county of Staf- 
ford,) conveyed in trust to Arthur A. Mor- 
son, to secure and indemnify the three sure- 
ties Beale, Moncure, and Sedden, against 
their liability upon that note, about five 
hundred acres of land and thirteen slaves, 
in Stafford county, with power to sell the 
same if the debt should not be paid by Miss 
James or Miss Dermott That as early as 
March 14th, 1828, Mr. John Moncure, in be- 
, half of Miss Dermott, applied to Mr. Philip 
Alexander, of Fredericksburg, to obtain from 
him money to pay off this debt to Poultney 
& Son, and that Mr. Alexander finally de- 
termined that he would give $2,200 for a 
bond to be given by Miss James, payable in 
five years, for $3,400; but he would require 
a deed of trust from her (Miss James) of 
her land and slaves; and that the balance 
which would be due to Poultney & Son over 
and above the $2,200 to be placed in his 
(Alexander's) hands so that he might pay 
the debt to Poultney & Son and get a i-e- 
lease of the deed of trust already given to 
Mr. jMorson to secure the sureties Beale, 
ISIoncure, and Sedden, and take a new deed 
of ti-ust for his security. That Miss James 
was the defendant's aunt, and the defendant 
either lived with her, or near her, at the 
time the negotiation was going on with Mr. 
Alexander about raising the money, and was 
in habits of intimacy with her. That Miss 
James and Mr. Alexander were well ac- 
quainted with each other. That the money 
to be raised was solely to pay off the debt 
to Poultney & Son, for which Miss James 
was bound as principal, and had given a 
deed of trust upon her land and slaves. That 
on the 8th of December, 1828, the said 
j Maiy James conveyed her land and slaves 
to John Moncure in trust to secure to Mr. 
Alexander the payment of her bond on the 
1st of December", 1830. That on the 24th of 
November, 1828, (four days before the date 
of Miss James's bond) Mr. Alexander, in a 
letter to Mr. John Moncure, who was con- 
ducting the negotiation on the part of the 
defendant, says, "and as the profit on the 
transaction in which I am about to engage 
will be small, I will have nothing to do 
with it unless every thing is clear and per- 
fectly indisputable." He then makes par- 
ticular inquiry as to Miss James's title to the 
land and slaves; and says, "it is absolutely 
necessary that I should have all this informa- 
tion before I engage in the transaction. 
There is now but little time left to obtain it; 
perhaps too little. If I pay the $2,350 on 
Wednesday, it must be with the distinct 
understanding that, if the business be not 
arranged to my entire satisfaction, that Mr. 
Sedden, Mr. Beale, and yourself refund me 
the money I pay; which wUl leave you all 
precisely in the situation you would be pla- 
ced if I had nothing to do with the business." 
"I cannot pay the money on Wednesday, 
without having a distinct understanding 
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with Mr. S., Mr. B., and yourself as to tlie 
repayment of tlie money I pay in case the 
business sliall not be arranged to my satis- 
faction." And in the postscript he says, 
"you entirely misunderstood my views, if 
you supposed I was willing to purchase pa- 
per to produce me twelve per cent, on the 
money paid at the end of five years. My 
view was that it should, upon the money 
advanced, produce me annually twelve per 
cent You will find, upon a calculation, that 
the sum I advanced, by compounding the 
interest at the end of each year, will not 
produce to me more than about- eight per 
cent Now it can hardly be expected that 
I would advance money and wait five yeai-s 
upon a security somewhat doubtful, and at 
last to receive only eight per cent., or a 
little over common bank interest paid each 
sixty days and compounded. I am willing 
to enter into the transaction if I can realize 
what were my views, tw;elve per cent upon 
the money annually." The defendant also 
produced in evidence a letter dated Novem- 
ber 25th, 182S, from Miss James to LIr. P. 
Alexander, in which* she says, "my niece Miss 
Ajine R. Dermott informs me she contem- 
plates selling and assigning to you my 
bond for $2,SS0, dated the 22d of this month, 
and payable on demand. I am anxious to 
obtain time for the payment of the same; 
and propose, should you take the assignment, 
to place the debt upon a footing of perfect 
safety if you will grant the time I wish, say 
five yeara from the date of the bond, by 
conveying to a trustee of your own selection, 
land and slaves amply sufficient to secure 
both the principal and interest of the debt 
to be paid at the expiration of the five years 
from the date of the note. If you take an 
assignment of the note and accede to my 
proposition, I hereby bind myself, my heirs, 
executors and administrators, to execute a 
deed of trust when tendered to me, on the 
following property; namely, all my lands in 
the county of Stafford and my slaves," (nam- 
ing them.) "The property is at present imder 
a lien to secure Mr. Moncure, Mr. Beale, and 
Mr. Sedden as my securities to Mr. Poultney 
bf Baltimore; but these gentlemen will re- 
lease the property, or. If they think proper, 
give you the benefit of the lien." 

And the following letter from Mr. Alex- 
ander to Miss James, dated, "Frederidisburg, 
2Sth November, 1828": "Dear Madam— I re- 
ceived your letter this morning, and am 
willing to take the bond, provided you will 
agree to pay me five hundred dollars annu- 
ally, and the balance at the expiration of the 
five years, and upon the debts beuig made 
perfectly secure. Yours, respectfully, P. 
Alexander." 

It appeared in evidence that the negotia- 
tion for the money had been going on from 
the 14th of March to the 2Sth of November, 
between Mr. Alexander and Mr. John Mon- 
cure, as the friend and agent of Miss Der- 
mott That In eveiy application of Mr. 



Moncure to Mr. Alexander to advance money, 
he avoided saying any thing to him in re- 
lation to the note or bond of Miss James 
being executed for the purpose of raising 
money upon it for the defendant, because he 
believed that if he did, Mr. A. would have 
declined making any arrangement whatever 
to advance the money required by the de- 
fendant. But in eveiy application made to 
Mr. A. by Mr. M. on the occasion, he called 
on Mr. A. to know what he would give for 
Miss James's note to the defendant for a 
certain sum. That the objection to letting 
Mr. Alexander know that the bond sold to 
him was a loan to the defendant, was this: 
he (Mr. M.) believed, from his knowledge of 
Mr. A. and of his business transactions, that 
if he informed him that the note or bond 
was a loan, he would have declined making 
the advance for it which he did. That the 
bond of Miss James to the defendant, was 
made to raise money upon to pay ofE the debt 
to Poultney & Son, for which Miss James, 
and. her lands and slaves, were bound; and 
was a loan to the defendant for that pur- 
pose, and was made to suit Mr. Alexander's 
views, and in pursuance of the agreement 
made with him by the defendant through 
her friend Mr. Moncure. There was also 
evidence tending to show that Miss James 
knew the pui"pose for. which the bond was 
given, and the nature of the transaction with 
Mr. Alexander by which the money was rais- 
ed. There was no evidence that the defend- 
ant informed the plaintifE of it, or warned 
them not to pay the money; nor that they 
gave notice to the defendant that they were 
about to pay it That from the defendant's 
several payments on account of the bond, 
and her silence, the plaintiffs were justified 
in supposing that she had no objection to 
their paying it in full. 

Mr. Jones and Mr. Swann, for defendants 
contended that the transaction with Mr. Alex- 
ander was usurious, and that the covenant 
of the defendant to pay that usurious debt 
directly to Mr. Alexander, was a security for 
the debt, and was void under the statute of 
"Virginia, which enacts that all "covenants" 
"for the payment of money lent, on which a 
higher interest is reserved or taken than is 
allowed" by the statute, "shall be utterly 
void." It is not a 'covenant to indemni^ 
Miss James; but a covenant to pay the debt 
due upon Miss James's bond, assigned by the 
defendant to Mr. Alexander. The pretence 
of its being a sale of the bond, is a mere 
cloak for the usury. Mr. Alexander insisted 
upon having twelve per cent, per annum 
for his money, and prescribed the security 
which should be given, namely. Miss James's 
bond and deed of trust. The bargain was 
made before the bond was drawn and exe- 
cuted; and the bond was made to conform 
to Mr. Alexander's "views." 

Mr. Key and Mr. Dunlop, contra, contend- 
ed that the covenant was in legal effect a 
covenant of indemnity only. Although Miss 
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James is not named as a party to tbe cove- 
nant, and nothing is said about indemnifying 
Iier, yet, as it was delivered to Iter, and as 
tlie payment of the money to Mr. Alexander 
Avould in effect be equivalent to indemnifica- 
tion, the legal construction of the instrument 
is that it is a contract of indemnity. Miss 
James was an innocent surety. There is no 
evidence she knew of the usury when she 
gave her bond. The statute of usury does 
not reach an indemnifying bond. Carter v. 
Cutting, 5 Munf. 237-239; Rice v. Mather, 
3 Wend. 62; Ro6inson v. May, Cro. Eliz. 588; 
Button V. Downham, Id. 643. Noy, 73; Ford 
v. Keith, 1 Mass. 139. But the debt to Alex- 
ander was not usurious. He had a legal 
right to purchase the bond at any discount. 
Hansbrough v. Baylor, 2 Munf. 36; Taylor v. 
Brace, Gilmer, 42; Whitworth v, Adams, 5 
Rand. 377; Parker v. Rochester, 4 Johns. Ch. 
329. The defendant is estopped to deny the 
validity of Miss James's bond. Rainsford 
V. Smith, Dyer, 196a, pi. 41; 5 Wheel. Abr. 
lOG; 8 Cow. 102; Miller v. Stewart, 9 Wheat. 
[22 U. S.] 702-704; De Wolf v. Johns, 10 
Wheat [23 U. S.] 367. 

Mr. Jones and Mr. Swann, in reply. Miss 
James was bound in the sealed note to Poult- 
ney & Son, and made her bond to raise mon- 
ey upon it to pay that note. She was an orig- 
inal pai-ty to the usury, and the money was 
raised for her benefit, as well as that of the 
defendant. She had given her obligation to 
indemnify three of the five obligors in that 
sealed note, all of whom were jointly and 
severally bound to Poultney & Son. In that 
note Miss James signs as principal and in her 
obligation to indemnify the three sureties 
she calls it her debt and makes herself the 
principal debtor. The defendant bound her- 
self absolutely to pay the usurious debt di- 
rectly to Alexander. In the eases cited 
from Cro. Eliz. the conti-act was to indemnify 
the surety from suits on account of the usuri- 
ous bond; and the reason given for the judg- 
ment in those cases is, "for that the surety, 
by intendment, cannot know of the coiTupt | 
contract, to plead it in avoidance of the bond; 
wherefore the principal ought to take care 
thereof." But in the present case Miss James 
had knowledge of the usury. The money 
was raised as much for her use as for that of 
the defendant. The covenant of the defend- 
ant is not to indemnify, but to pay the orig- 
inal debt The cases of indemnity, therefore, 
do not apply. In the case of Dowman v. 
Butter, Noy, 73, which was "on a counter 
bond to save harmless" Walmesly said, "the 
plaintiff shall recover. For that counter bond 
was made bona fide, and perhaps the surety 
was not conusant of the usurious contract, 
and then, he cannot, nor ought to plead that: 
as if error had been in the first suit; yet the 
surety shall recover upon the counter bond, 
although that he takes no advantage of the 
error. So if the surety had been an infant, 
and had not pleaded nonage. And that 
counter bonds mentioned in the statute 13 
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Eliz. are intended for payment of money to 
him that lent the money; and not between 
him that borrows and the surety." "Note, 
the saving harmless is the subst-ance of the 
counter bond." 

The covenant of the defendant to pay the 
debt to Mr. Alexander was an additional se- 
curity to him for the usurious debt. The de- 
fendant if liable at all, was liable, although 
Miss James or her executors had never paid 
a cent of the debt, and they might have re- 
covered of her the whole amoimt for the bene- 
fit of Mr. Alexander. Miss James might 
have avoided her own bond by the plea of 
usury, and yet recovered the whole debt from 
the defendant. If the plaintiffs knew that 
it was a debt due by the defendant they were 
bound to inquire of lier whether it was due, 
or whether she had any defence; and if they 
paid it without such inquiry, they paid it in 
their own wrong, and are now lending them- 
selves to Mr. Alexander to enable him to re- 
cover of the defendant a debt which they 
could not recover from Miss James. In the 
present ease the breach of covenant assigned 
is, that the defendant did not pay the debt to 
Mr. Alexander; not that she did not in- 
demnify Miss James. A bond to indemnifj' 
against an usurious contract may be good, 
but a bond to pay the usurious debt is void, 
whether the obligor knew that it was usurious 
or not In the case from Mass. Rep. the 
plaintiff had no knowledge of the usury when 
he indorsed the note, and the notice given to 
him afterwards and before he paid the mon- 
ey, was only a notice that there was usm-y, 
but not of the particulars, so as to enable him 
to plead the usury and maintain his plea; 
and there was no instruction not to pay it. 
But here all the parties were concerned in the 
usurious contract with full notice of all the 
eu'cumstances. In Carter v. Outing, Mr. Lee, 
the executor, was not warned not to pay the 
debt; he paid it; but the court refused to al- 
low the payment in his administration ac- 
count, and he had to repay it to the heirs of 
Carter. Ord, Usury, 123, 125; Potkins's 
Case, 3 Leon. 63; Dowman v. Butter, Noy, 
73. The defendant is not estopped to deny 
the legal validity of the bond, or any other' 
matter of law. 

On the trial, the counsel for the plaintiffs 
prayed the court to instruct the jury, "that it 
is not competent for the defendant in this 
action to deny, by plea or otherwise, the 
validity of the note of 2Sth November, 1828, 
recited in the covenant on which this suit is 
brought; and that she is estopped from set- 
ting up, in this action, any aUeged usury, as 
affecting the validity of said note." 

Which insti-uction, THE COURT (THRUS- 
TON, Circuit Judge, absent) refused to give. 

The counsel of the plaintiffs then prayed 
the court to instruct the jury, "that the plain- 
tiffs are entitled to recover in this action, 
the sums which the jury are satisfied, from 
the evidence, were paid by the plaintiffs to 
Philip Alexander, on the bond dated 2Sth 
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Novemlier, 1828, unless the defendant proves 
to the jury that hefore such payments, the 
plaintiffs "were notified that the hond of 28th 
Noveraher, 1828, was tainted Tvith usury, and 
instructed to dispute the same." 

Which instructions, THE COURT also re- 
fused; principally because they were of 
opinion, that the contract of the defendant 
was not a contract for indemnity, hut an ab- 
solute obligation to pay the bond assigned to 
Philip Alexander, and that if that bond was 
usurious, this bond of the defendant to pay 
it was also usurious and void. See Stoiy, 
Confl. Laws, 206. 

The plaintiff's counsel then prayed the court 
to instruct the jury, "that if they should be- 
lieve, from the evidence, that the note of 
ifaiy James to the defendant, assigned by 
her to Alexander, dated 28th November, 1828, 
was made on an usmrious agreement entered 
into between said defendant and said Alex- 
ander, but that the plaintiffs had no knowl- 
edge of such usury at the time they .were 
called upon to pay the balance due on the 
note, nor at any time before, aud paid the 
same under a belief that the same was bona 
fide due, and without any knowledge that 
there was any objection to the validiiy of 
said note, and without any notification or 
communication from the defendant, then the 
plaintiffs are entitled to recover." 

Which instruction, THE COURT also re- 
fused. 

Whereupon the plaintiff's counsel prayed 
the court to give the jury the same instruc- 
tion, with this addition: "Unless the jury 
should be satisfied from the evidence, that 
the said Mary James knew of the said 
usurious agreement under which the said note 
n'as given and assigned as aforesaid." 

But THE COURT still refused to give the 
said instruction, so amended. 

Whereupon the counsel of the plaintiffs 
prayed the court to instruct the juiy, as in 
the former prayer, to the words "communica- 
tion from the defendant," inclusive, with the 
following addition, to wit: "And if the jury 
believe from the evidence, that the defendant 
waived and abandoned all objection to the 
validity of said note, and assented that the 
same should be considered as a valid and 
legal obligation, then the plaintiffs are en- 
titled to recover; and it is competent for the 
jury to infer such waiver and assent, if they 
- shall believe, from the evidence, that the de- 
fendant, after obtaining the said money, 
made payments of interest as the same be- 
came due, and expressed her desire and in- 
tention to pay the said note, and her anxiety 
to save her aunt's property from sale, under 
the said deed of trust." 

But THE COURT still refused to give the 
instruction, as thus further amended. 

The plaintiff's counsel then prayed the 
court to instruct the jury, "that if they be- 
lieve from the evidence, that there was no 
loan of money from Alexander to the de- 
fendant, secured by the bond of the 28th of 
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November, 1828, but that the said bond was 
bona fide purchased by said Alexander of the 
defendant, at a discount exceeding the legal 
rate of interest, the said Alexander not know- 
ing, when he purchased the said bond, that 
the same was loaned by the said Mary James 
to the defendant solely to raise money on, 
the transaction is not usurious, and the plain- 
tiffs are entitled to recover, in this action, the 
moneys paid by them to Alexander on said 
bond." 

Which instruction, THE COURT gave, as 
prayed. 

The plaintiff's counsel further piuyed the 
court to instruct the jury, "that if, from the 
evidence, they should believe that Philip 
Alexander, when he paid the money, and took 
the note as aforesaid, intended to buy the said 
note for the amount given on it, not knowing 
that the note was made by Miss James to the 
defendant, in order to raise money on it, and 
did not mean, by disguising the advance 
under the form of a purchase, to evade the 
statute of usury; then such pm-chase was 
lawful." 

Which instruction, also, THE COURT 
gave, as prayed. ■ 

Whereupon the defendant's counsel moved 
the court to instruct the jury, as follows, to 
wit: "That if the jury find and believe from 
the evidence aforesaid, that for several 
months before the execution and assignment 
of the bond or note mentioned and described 
in the covenant upon which this suit is 
brought, there were such negotiations and 
propositions pending between said John Mon- 
cure, (acting in behalf of defendant,) and 
Philip Alexander, as are mentioned and set 
forth in said affidavits of Moncure and Alex- 
ander, and in the papers and exhibits therein 
referred to; that the true and genuine na- 
ture and object of such negotiations and 
propositions, and of the successive arrange- 
ments and understandings resulting from 
them, as really contemplated by both parties, 
were, that said Alexander should make an 
advance of money to defendant, upon a future 
bond or note of said Mary James, payable to 
defendant, and by her to be assigned to said 
Alexander, under the name and form of a sale 
of such bond or note, at a discount above the 
legal i-ate of interest; that discount from the 
amount of such bond or note should be so ad- 
justed as that the difference between the full 
amoimt of the bond or note, and the sum ad- 
vanced on it, should be equivalent to an in- 
terest at the rate of 12 per cent, per annum 
on the sum actually advanced, for the time of 
forbearance to be given on such bond or note. 
That all the said preliminary negotiations, 
propositions, and arrangements, were just be- 
fore the execution and assignment of the 
bond or note referred to in the covenant set 
forth in the plaintiff's declaration, (such bond 
or note being the same note under seal, or bill 
obligatory above given in evidence by plain- 
tiffs with the said covenant, and annexed to 
the said original affidavit of said John Mon- 



MONCUEE (Case No. 9,707) 

cure as aforesaid,) terminated in an armnge- 
ment so modifying tlie before-pending prop- 
ositions and arrangements aforesaid, as that 
said Alexander sliould immediately advance 
the defendant two thousand three hundred 
and forty dollai-s, and that defendant should 
assign to him a note or bond thereafter to be 
drawn and executed by said Mary James, for 
such amoimt as should make the difference 
between the sum so advanced and the sum 
to be ultimately received by him for the prin- 
cipal and Interest of such bond or note, 
equivalent to an interest of twelve per cent 
per annum on the sum so advanced, according 
to the principal on which said Alexander, in 
his aforesaid letter (B 1,) to said Moncure, in- 
sisted that the profits of the ti-ansaction 
should be calculated and secured, and that 
the payment of such bond or note should be 
collaterally secured by a deed in trust of the 
land and slaves of said JIary James. ThaE 
the said Alexander, in pursuance and execu- 
tion of such arrangement and understanding, 
did advance the two thousand three hundred 
and forty dollars to defendant, or for her use. 
That the said Mary James, in the pursuance 
and execution of the same arrangement and 
understanding on her part, did, afterwards, 
on the 28th day of November, 1828, execute 
and deliver the said note under seal, or bill 
obligatory of that date, and, afterwards, on 
the 10th December, 1828, duly execute and de- 
liver to said J, Moncure and P. Alexander the 
said deed in trast, bearing that date, as above 
given in evidence by defendant, and annexed 
to the said cross-examination of said Mon- 
cm-e, and marked (D 2); and that the de- 
fendant, in the pursuance and execution of 
said arrangement and understanding, did as- 
sign the said bill obligatory to said Alexan- 
der, immediately on the execution of the same 
by said Mary James. That the amount of 
said securities, and the time with which the 
said Mary James was indulged, by said deed 
in trust, for payment, were knowingly and 
designedly calculated and adjusted by and 
between said Alexander and said Moncure, in 
behalf of defendant, so as to produce, in the 
end, a yearly interest of twelve per cent, on 
the sum advanced, during such time of indul- 
gence: and that the principal and interest se- 
cured by the said instniments, were intended 
and designed, by both said parties, to amount, 
and did, in fact, amount, to greatly more 
than the sum so advanced, with legal inter- 
est for such time of indulgence as aforesaid; 
and did, in fact, substantially secure to said 
Alexander a yearly interest of twelve per 
cent, on the sum so advanced by him. Then 
the jury, if they find such facts as aforesaid 
satisfactorily proved, and fairly deducible 
from the evidence aforesaid, may properly in- 
fer from such facts, and fairly presume, that 
the ti-ansaction was substantially a loan, 
within the meaning of the statute against 
usury; notwithstanding it may appear to 
have been made in the form and name of a 
sale of the said Mary James's bond or note; 
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and then the jury may, from the same facts 
and circumstances, if proved and deduced as 
aforesaid, also properly infer, and will pre- 
sume, that the sum of money deducted and re- 
tained by the said Alexander from the nom- 
inal amount of said bond or note, was sub- 
stantially usurious interest under another 
name, for the forbearance of the money so 
lent or advanced," 

Which instruction, THE COURT gave as 
prayed. 

Mr. Jones, for defendant, contended for the 
right to open and close the argument to the 
jury, as the defendant held the affirmative of 
the issue; and cited Archbold's Civil Practice, 
169, 170; Goodtitle v. Braham, 4 Term R. 497-, 
But inasmuch as the plaintiffs were to 
prove damages sustained by the breach of the 
covenant, THE COURT decided that they 
had a right to open and conclude the argu- 
ment to the juiy. 

After the cause had been argued to the jury 
by Mr. Dunlop, for plaintiffs, and by Mr. 
Swann and Mr. Jones, for defendant, Mr. 
Jones moved the court to instruct the jury 
(in explanation of the fourth and fifth in- 
structions prayed by the plaintiff's counsel, 
and given by the court) as follows: "That if 
the said note was both drawn and dated after 
a distinct understanctmg and agreement had 
been entered into with the said Alexander to 
take an assignment of such a note thereafter 
contingently to be drawn, at a discount ex- 
ceeding the legal rate of interest, and the 
said Alexander knew, at the time he took rue- 
note, that it had been drawn and assigned fo" 
the specific purpose of cari-ying out the said 
previous understanding and agreement with 
him; or if it was understood and known by 
him, throughout all the preliminary negotia- 
tions which led to the final arrangement, that 
they had reference to a contingent note there- 
after to be drawn and assigned for such 
specific purpose, and that such note was to be 
framed conformable to such final arrange- 
ment when it came to be concluded on be- 
tween the parties; then it is to be presumed 
he had sufficient knowledge of the purpose 
for which said note was drawn by Mai-y 
James, within the meaning of the said fourth 
and fifth instructions, to affect him with the 
consequences of such knowledge; that is to 
say, that such knowledge of the specific pur- 
pose and object of the parties to the note, was 
sufficient notice that such were the only pur- 
pose and object, and that the bond or note 
was for no other consideration, if such be, in 
truth, the fact." 

Which instruction THE COURT refused to 
give; saying that the matter was proper to 
be left to the jury, to draw such inferences as 
they should be satisfied ought to be drawn 
from the evidence in that respect. 

Mr. Key, for plaintiffs, then prayed the 
court to instruct the jury, that if they should 
be satisfied, by all the evidence in the cause, 
that it Avas a loan at usm-ious interest, under 
cover of a sale, the contract was usurious and 
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Toid; but if tlioy should be of opinion, from 
the evidence, that it was a sale and purchase 
of the bond of Maiy James, then it was not 
usurious. 

Mr. Jones, for defendant, agreed to the in- 
struction, with an addition, saying, in efEect, 
that if the jury found the facts to be as 
stated in his former prayer, it was a loan, and 
not a sale. 

Mr. Key accepted and agreed to this modi- 
fication of the insti'uetion. 

Verdict for the. defendant. 

Both parties took bills of exception. The plain- 
tiffs carried the cause to the supreme court of 
the United States by writ of error, where the 
judgment of this court was reversed, and a ve- 
nire de novo awarded, at January term, 1839. 
13 Pet [38 U. S.] 345. 
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Case Wo. 9,708. 

The MONITOR. 

£9 Ben. 78.] i 

District Court, E. D. New York. March, 1877. 

Collision— Os Inla??i> Casai>— Jurisriction. 

The jurisdiction of the admiralty court over 
cases of collision upon inland canals upheld uj)- 
on authority. 

[Cited in Malony v. City of Milwaukee, 1 Fed. 
612.1 

A collision occurred on the Delaware and 
Raritan canal, in the state of New Jersey, 
between the steam barge ^Monitor and the 
canal boat Estelle, whereby the latter was 
sunk. She belonged in New York, and a li- 
bel was filed to recover for the damages.. 
The answer of the owners of the Monitor 
sets up the want of jurisdiction of the ad- 
miralty courts over such cases occurring 
upon canals. 

Beebe, Wilcox & Hobbs, for libellant. 

Benedict, Taft & Benedict, for claimants. 

BENEDICT, District Judge. This is an 
action to recover the damages caused by a 
collision that occurred between the steam 
barge Monitor and the canal barge Estelle, 
about twelve miles west of New Brunswick 
on the Delaware and Raritan canal: " Upon 
the evidence I am of the opinion that the 
collision was caused by the negligence of the 
steam barge. 

The main question of the case is one of 
jurisdiction. In behalf of the defence it is 
contended that the admiralty has no juris- 
diction of a collision occurring on any canal, 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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while the libellant insists that such a thor- 
oughfare as the Delaware and Raritan canal 
can be no other than navigable water, and 
so within the jurisdiction. This precise ' 
question has never been decided by the su- 
preme court of the United States, although 
it cannot be denied that general expressions 
have been used by that court which affoi-d 
support to the claim of jurisdiction. It is 
conceded, however, that there are several , 
adjudged cases in other courts, that if fol- 
lowed would support this libel. But it has 
been earnestly requested by both sides that 
in the absence of authority controlling this 
court, the question be examined and deter- 
mined in this case upon principle, and to that 
end I have been furnished all the assistance 
that can be derived from an exhaustive ar- 
gument of the whole question by 'the advo- 
cates. In view of this request the ease has 
been held, in the hope that some intermis- 
sion of pressing business might occur in 
which justice to these arguments could be 
attempted to be done in the opinion of the 
court. But it is manifest that the case can 
be no longer delayed from this purpose with- 
out injustice to the libellant, and I therefore 
feel impelled to follow the eases where a 
similar question has arisen, without attempt- 
ing at this time to set forth my own views. 

Decree for libellant, with an order of ref- 
erence to ascertain the amount of damages. 

[An application to the supreme court for a 
writ of prohibition was refused by a divided 
court.] 



Case Wo. 9,709. 

The MONITOR. 
[10 Ben. 188.] i 

District Court, S. D. New York. Dec. Term, 

3878. 

Makitime Lien— Supplies— Vessel Leaving 

POKT. 

The departure of a steamboat, running be- 
tween New York and Stuyvesant-on-the-Hud- 
son, from New York on her daily trip is a "leav- 
inc of the port," within the language of the stat- 
ute of New York of 1862, e. 482, in relation to 
liens on domestic vessels; and specifications of 
lien must be filed within twelve days from such 
departure, to make the lien valid. 

In admiralty. 

Heniy Tompkins, for libellant 

Ten Bi'oeck & Van Orden, for claimant 

CHOATE, District Judge. This is a libel 
for supplies furnished to the Monitor, in July 
and August 1876. She made daily trips be- 
tween New York and Stuyvesant on the Hud- 
son river, during the summer and until the 
15th of November. Specifications of the 
claim were filed November 17th, 1876, In the 
office of the county clerk of the county of 
New York, The supplies were charged the 

1 [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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vessel and owners, and in fact the libellaut 
relied on the credit of the vessel. A lien is 
claimed, first, by the genei-al maritime law, 

' and secondly, by the New York statute of 
[April 24] 1862, e. 482, § 2 [Laws 1862, p. 
95G]. The ease of The Lotta wanna, 21 Wall. 
[88 IT. S.] 558, is conclusive against the gen- 
eral maritime lien. The state statute pro- 
vides that the lien shall cease "whenever such 

, ship or vessel shall Jeave the port at which 
such debt was contracted, unless the person 
having such lien shall, within twelve days 
after such departure, cause to be drawn up 
and filed specifications, etc." It is argued 
that the proper construction of the statute 
as applied to a steamboat running between 
one place and another within the district, is 
that the "departure" intended is the final de- 
parture from the port, and not her depart- 
ure on her daily tiip. I think the language 
will not admit of this consti-uction. The 
words "shall leave the port" are unambigu- 
ous. They do not mean "shall leave the ju- 
risdiction" or "the district" The vessel un- 
doubtedly left the poi-t of New York every 
day after these supplies were furnished. Tbe 
specifications were not filed within twelve 
days thereafter. Therefore, the lien ceased. 
This construction was put upon the similar 
provision of the Revised Statutes of New 
York in Veltman v. Thompson, 3 N. Y. 438. 
Libel dismissed with costs. 



Case I^o- 9,710. 

The MONITOR. 

[4 Biss. 503.] 1 

District Court, N. D. Illinois. July, 1868. 

Collision— Vessei- at Dock— Tug with Tow. 

1. A canal-boat moored at a certain dock by 
the order of the harbor-master is lawfully there, 
even though it be at a narrow place in the river. 

2. A tug with a tow must maneuver cautious- 
ly and prudently; and suction of the water from 
a passing vessel is oue of those natural incidents 
which she must guard against. 

In admiralty. 

DRUMMOND. District Judge. The canal- 
boat Preston, which the libellant owned, was, 
at the time of the collision, at the dock be- 
low the tunnel passage, as it is called, in the 
Chicago river, at Washington street, or was 
in the act of getting to the dock. On the 
part of the libeilant's witnesses it is asserted 
that the canal-boat was at the dock below the 
tunnel passage. On the part of the defense 
several of the witnesses state that the canal- 
boat was in the passage when the Monitor, hav- 
ing in tow the bark John Bell, came up the 
river, and the John Bell came in collision 
with the canal-boat. 

AVhichever hypothesis be true,— whether 
she was in or below the passage moored at 



1 [Reported by Josiab H. Bjssell, Esq., and 
here reprinted by permission.] 
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I the dock,— I think that the libellant is entitled 
I to recover, because the canal-boat had a right 
to pass down through the tunnel passage, and 
it had a right to be moored at the dock, be- 
cause the harbor-master had given express 
instructions for mooring the canal-boat at 
that place; thei-efore, the canal-boat was in. 
a lawful position, or acting lawfully, and it 
was the duty of the Monitor to avoid coming 
in collision. If the canal-boat was in the 
passage they should have held up entirely, or 
should have gone so slowly as to have rendered 
the collision of no consequence; or if she was 
at the dock, of course it was the duty of the 
Monitor to avoid the collision. 

Which is liable? I confess that I have not 
seen anything in the evidence to satisfy me 
that there was any fault on the part of the 
John "feell. Taking the proof as it is, she fol- 
lowed the Monitor in tow. The collision might 
have been the result, as it is claimed, of the 
suction of the water forced by the passage of 
the Bell; but that is one of those natural in- 
cidents which the tug was bound to guard 
against just as much as anything else in such 
a narrow passage, and it is a lesson which 
these tugs must learn if this court can teach 
it to them,— that they, in going through these 
dangerous, critical places, must use greater 
precautions than they" do; and there is notli- 
ing that will teach them except compelling 
them to pay. It was clear to those who had 
charge of the tug that there was a canal-boat 
there- It was in open daylight. There was 
nothing to prevent them from seeing what 
was there, and instead of taking care to 
guard against it, they rushed headlong at an 
ordinary rate of speed, and let the weakest 
take care of herself. That is a rule that will 
not do in such a narrow thoroughfare as the- 
Chicago river, and especially when they were 
tunnelling the rivei. The tugs must be more 
careful. It is not a Question whether they 
wiU get through with a tow and be ready five, 
ten, or fifteen minutes sooner to take another, 
but when they are engaged in their business 
they must do it carefuUy, cautiously, and 
prudently, with regard to the riglits of others, 
I have no doubt of the liability of the tug. 
Decree for libellant. 

As to the caution required of a tug moving in 
a crowded harbor, see The Little Giant [Case 
No. 8,401] and The Alleghany [Id. 205]. 
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The MONITOR and The HILL. 

[3 Biss. 24; 1 3 Chi. Leg. News, 353; 14 Int. 
Rev. Ree. 70.] 

District Court, N. D. Illinois. June Term, 1871. 

Collision— Joint Negligence of Two Vessels- 
Division OP Damages— Measure of Damages. 

1. Where a vessel was injured by the joint 
negligence of another vessel and a tug, the dam- 
age should be apportioned between them. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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2. In estimating the cJamages, the expense of 
repairing the mast, and demurrage for the time 
lost, should be allowed. 

3. The mast, as repaired, having stood the re- 
mainder of the season, and it not appearing but 
what it would have continued serviceable, the 
expense of putting in a new mast during the next 
winter cannot be recovered. 

In admiralty. This was a libel filed by 
John Prindeville, as owner of the barque 
Major Anderson, against the tug Monitor and 
the brig Hill, for damages caused by a colli- 
sion In Chicago harbor. 

Waite & Clarke, for libellant, 
Spafford & McDaid, for respondent. 

BLODGETT, District Judge. The substan- 
tial facts in this case, as they appear from the 
pleadings and proofs, are, that on the morn- 
ing of the 21st of April, 1869, the barque 
Major Anderson, belonging to the libellant, 
was lying in the Chicago river, moored out- 
side of two other vessels which were moored 
to the dock. Immediately below the Ander- 
son the brig Hill lay moored outside of an- 
other vessel which was also moored to the 
dock. The tug Monitor came alongside the 
Hill and made fast to her, for the purpose of 
towing the Hill to some other point up the 
stream. A strong cm-rent was running in the 
river at the time. In order to s^t into the 
open channel, it was necessary to work the 
Hill outside of the Anderson, and in attempt- 
ing to do so, and while she was in tow of the 
tug, the bowsprit of the Hill became entan- | 
gled in the mizzen-lift of the Anderson, and 
produced such a strain upon the rigging of 
the Anderson as to fracture the mizzen-mast 
near the deck. This result was unquestiona- 
bly produced, as shown by the testimony, by 
the combined unskillful management of those 
in charge of the tug, and those in charge of 
the Hill. It seems there was a line run from 
the timber-heads of the Hill to the dock, 
which should have been rendered ofiE, or al- 
lowed to run free as soon as the Hill was in 
conti'ol of the tug; but instead of doing so 
the men on the Hill held said line taut, 
whereby the Hill was drawn forward and up- 
stream, instead of following the tug in a di- 
agonal or direct line across or toward the 
center of the stream until she was outside the 
•Anderson, as was manifestly intended. The 
evidence shows that those in charge of the 
tug were careless or negligent in not noticing 
the com'se the Hill was taking, and in keep- 
ing the force of the tug applied after the 
Hill's bowsprit became entangled in the rig- 
ging of the Anderson, although they were no- 
, tified of the trouble, and ought to have slack- 
ed up. 

I therefore find no difficulty in determining 
that the damage to the Anderson should be 
borne jointly by the Hill and the tug. The 
libellant claims as damages, first the cost of 
fishing the mast, which was $58; second, de- 
murrage for one day while the mast was be- 
ing repaired, $100; third, the cost of a new 



mast which was put in during the following 
winter, $385. 

The only serious difficulty I have met with 
ia the case is in fixing the amount of dam- 
ages to which the libellant is justly enti- 
tled under the cii'cumstances. The evidence 
shows that the mast was not broken oflC, but 
was cracked or strained to such an extent as 
to rendei' it unsafe for service in the estima- 
tion of all who saw it, and it was properly 
fixed at the expense of $58 and one day's de- 
lay, so that it seems for all practical pur- 
poses to have been as useful as it was before 
the injury. It may not have been as sym- 
metrical, but it evidently was as serviceable. 
It is claimed on the part of the libellants 
that they were entitled to a new mast in 
place of the old one thus broken by the care- 
lessness of the respondents, and this might 
possibly be true if the old mast had been ren- 
dered entirely worthless, so that it was im- 
possible to repair it and make it fit for sei-v- 
ice. But the proof shows that by fishing it 
did good service during the entire season, and 
there is no evidence but what it would have 
continued as serviceable for the remainder of 
the life of the vessel. There is also consider- 
able evidence on the part of the respondents 
tending to show that this mast was weak 
and rotten at the time it received the injury. 
Some of the witnesses who examined it di- 
rectly after the accident noticed rotten and 
decayed spots in it, and others who examined 
it the next winter, after it was taken out of 
the hull, testify to its showing a very consid- 
erable condition of decay. 

The rule of compensation, where the dam- 
age can be repaired, is to make the injured 
part, as nearly as possible, as good as it was 
before the injury occurred; and applying that 
rule to this case, it seems to me the respond- 
ents ought not to be mulcted in the cost of 
the new mast. The old mast, when repaired, 
served all the purposes that it did before the 
injury. The vessel was eight or nine years 
old, and all ber wood work must therefore 
have been somewhat impaired and weakened 
by service and decay; especially does the 
proof show that condition of things to have 
existed in reference to this injured mast, as 
it certainly broke or cracked on very slight 
provocation, and I do not think it would be 
equitable to give the libellant the cost of the 
new mast. If he has seen fit to take out the 
damaged or fished mast, and thi-ow it away 
as a total loss, and replace it with a new one, 
he must do so at his own cost. There was no 
malice, or such gross carelessness shown in 
the case as entitles the libellant to exemplary 
or punitive damages. He is only entitled to 
be made good, and was substantially so by 
the fishing of the old mast. 

This view of the case is fully sustained by 
the supreme court, in Smith v. Condry, 1 
How. [42 U. S.] 35; Williamson v, Barrett, 
13 How. [54 U. S.] Ill; The Granite State, 3 
Wall. [70 U. S.] 314. 

A decree will therefore be entered finding 
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both the tug and brig at fault, and jointly 
and severally liable for the damages, and fix- 
ing the damages at one hundred and fifty- 
eight dollars, being the cost of repairing the 
injured mast and one day's demurrage. No 
interest is allowed, as the proof shows re- 
spondents to have been at all times willing to 
pay the actual damage. But as no tender 
was made, the libellant will have his decree 
for costs. 



Case No. 9,71S. 

The MONONGAHBLA. 

[5 Biss. 131.] 1 

District Court, N. D. Illinois. June, 1870, 

Seamen — Wages— Mastek — Makitijie Lien— Ad- 
VAXCES FOR Board op Grew axd Supplies. 

1. The contract of the captain of a vessel for 
his services is a personal contract, and he has 
no maritime lien for his compensation as such. 

2. His claims for advances for board of crew 
and purchase of supplies may, however, be al- 
lowed out of proceeds in the registry. 

In admiralty. 

BLODGBTT, District Judge. The hearing 
in this case came on for the purpose of de- 
termining what disposition should be made of 
a balance of proceeds remaining in the reg- 
istry of the court The steamer has been 
sold, the claims of the libellants and some 
others paid in full, and there is a remnant of 
some five or six hundred dollars left in the 
registry. 

The captain of the steamer filed a claim 
amounting to $1,379 for wages as captain, 
and some small expenditures. There are also 
claims filed by material 'and supply men to 
the amount of about $900. It is objected by 
the material and supply men that their 
claims should be satisfied out of these pro- 
ceeds before there is any satisfaction of the 
captain's claim. I am clear, on consulting 
the authorities, that such is the case. The 
objection to the payment of the captain, ei- 
ther pro rata, or as a fii-st claim out of the 
proceeds of this steamer, I think is well tak- 
en. 

The law clearly seems to contemplate the 
contract by the captain for his services as a 
personal contract with the owner of the ves- 
sel. He can file no libel; he has no lien up- 
on the vessel for his wages or his services, 
although he has a lien, perhaps, for expendi- 
tures, or materials, or supplies, when in a 
foreign port, but for his wages as captain he 
has no lien, cannot libel the vessel, and can- 
not enforce it in rem. If there should be a 
sum left in the registry after payment of all 
liens, I am inclined to think that the captain, 
being a creditor of the owner, might inter- 
vene to be paid out of this fund, not because 
of his lien, but because he is a creditor and 
entitled by proper proceedings to his payment 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



out of any funds belonging to the owner, his 
debtor; but certainly he has no lien as against 
material and supply men, who have at least 
a statutory lien. 

I, however, find in the account filed by the 
captain, that he paid $55.50 board of ci'ew 
and $23.85 for supplies of the boat These 
items being proven, he will be entitled to the 
amount of those items, $79.35, or rather, to 
his pro rata, with the other claimants. 

For a full discussion of the master's lien, and 
collection of authorities, see 2 Pars. Shipp. & 
Adm, 24, 25, and notes. 



MQNONGAHELA BRIDGE CO. (UNITED 
STATES v.). See Case No. 15,796. 



Case Ifo. 9,713. 

MONROE V. BRADLEY. 

a Cranch. 0. 0. 158.] i 

Circuit Court, District of Columbia. Dee. 
Term, 1803. 

IxjUNCTiox — Violation — Contempt — Imprison- 
ment. 

The court of chancery will imprison for con- 
tempt in violating an injunction. 

[This was a suit by Thomas Monroe, super- 
intendent of the city, against William Brad- 
ley.] In this ease, a similar attachment [as 
in the case against Samuel Harkness] was 
issued in the first instance. Both the de- 
fendants were ordered into close custody for 
the term of six days, the present day to be 
considered as one, and to stand further com- 
mitted until the costs upon the attachment 
should be paid. 

[See Case No. 9,715.] 



Case No. 9,714. 

MONROE V. DOVER STAMPING CO. 
[1 Ban. & A. 401; Holmes, 413; 6 0. G. 685.] 2 
Circuit Court, D. Massachusetts. Sept. 3, 1874, 

Patents — Egg-Beaters — Noveltx — Infringe- 
ment. 

The second claim of the reissued patent ftrant- 
ed to Edwin P. Monroe, October 16, 1860, for 
a new and improved egg-heater, is for "the beat- 
ers, I and J, revolved in opposite directions by 
suitable mechanism, substantially as set forth."- 
The Monroe beaters revolve concentrically. The 
defendant made and sold beaters under the 
patent granted to Turner Williams and E. D. 
Goodrich, dated May 31, 1870, numbered 103,- 
811, These latter consist of two beaters re- 
volved in opposite directions, the axes being 
some distance apart Held, that the manufac- 
ture and sale of the Williams & Goodrich beat- 
ers did not infringe complainant's patent. 

[This was a bill by Edwin P. Monroe 
against the Dover Stamping Company to re- 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq.; reprinted by Jabez S. 
Holmes, Esq.; and here republished by permis- 
sion.] 
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strain the alleged infiingement of letters 
patent No. 23,694, granted to the complainant 
April 19, 1S59.] 

James B. Robb, for complainant. 

B. R. Curtis and T. W. Clarke, for defend- 
ant. 

SHEPLET, Circuit Judge. Complainant 
alleges that defendant infringes the inven- 
tion secured to him by letters patent, reis- 
sue No. 1,062, dated October 16, 1860, for a 
new and improved egg-beater. Defendant, 
under license from the patentees, was mak- 
ing and selling egg-beaters, under and in con- 
formity to letters patent of the United States, 
granted to Turner "Williams and B. D. Good- 
rich, assignees of Turner Williams, dated 
May 31, 1870, and numbered 103,811. 

The beater described in complainant's pat- 
ent, consists of a frame, to be clamped to a 
table or other support, with two concentric 
beaters, which are, by suitable gearing, re- 
volved in opposite directions. The vessel 
containing the eggs to be beaten, is held up 
to the beaters, which project downward from 
the frame, so that the beaters will be im- 
mersed in the matters to be beaten. By 
turning the crank, the beaters are revolved 
concentrically, in opposite directions. In the 
Monroe patent, the first claim, is for, in 
combination with a rotai*y egg-beater, an 
arm having at one end bearings for the jour- 
nals to rotate in, and at the otlier a clamp- 
ing device for the pui-pose of securing the 
beater to the table with its shaft or bearing 
in a vertical line, as set forth. It is not con- 
tended that defendant infringes this claim. 
The second claim is for "the beaters, I and J, 
revolved in opposite directions by suitable 
mechanism, substantially as set forth." The 
Monroe beaters revolve in opposite direc- 
tions, and the beaters in the Turner Wil- 
liams patent also revolve in opposite direc- 
tions. Here their resemblance begins and 
. ends. The Monroe beaters revolve concen- 
trically. The axes of the beaters in the Wil- 
liams machine are at some distance apart, 
and the orbits desci'ibed by the revolution 
of the blades of the beaters intersect each 
other. The currents produced in the matter 
to be beaten, are entirely different. In the 
Monroe beater, the fluid material tends to 
arrange itself mainly in two concentric lay- 
ers, which are carried around in opposite di- 
rections by the beaters, the centrifugal force 
tending to accumulate the material around 
the circumference of the vessel. In defend- 
ant's beater, this action does not take 
place, for the reason that the orbits of the 
blades intersect at two points in their cir- 
cumference. After the blade of one beater 
has passed through the material, another 
beater, moving in an opposite direction, pass- 
es through the same material, obliterating 
the track made by the other, and so on alter- 
nately. There are other obvious and im- 
portant differences, in the mode of operation 
of the beaters, which render it too clear to 



(Case No. 9,716) MONSOON 

admit of any doubt, that the invention de- 
scribed in the Turner Williams patent is not 
an infi-ingement of the patent to Monroe. 
Bill dismissed. 



Case Wo. 9,715. 

MONROE V. HARKNESS. 

[1 Oranch. C. C. 157.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1803. 

IsJUNCTiox — Violation — Attachment for 
Contempt. 

[This was a suit by Thomas Monroe, su- 
perintendent of the city, against Samuel 
Harkness.] Attachment for violating an in- 
junction. A rule granted yesterday, on com- 
plainant's affidavit, to show cause why an 
attachment of contempt should not issue, for 
violating the injunction in proceeding towards 
completing a two-story wooden house. Upon 
further- testimony in support of the rule it 
was made absolute, and an attachment was 
issued returnable immediately. 

[Cited in Wilcox Silver-Plate Co. v. Schim- 
mel, 59 Mich. 528, 26 N. W. 694. 

[A similar attachment was issued against 
William Bradley. See Case No. 9,713.] 



MONSON SAV. BANK, Ex parte. See Case 
No. 9,555. 

MONSON & B. MANUF'G CO, (ELY v.). See 
Case No. 4,431. 

MONSON & B. MANUF'G CO. (POWELL v.). 
See Cases Nos. 11.356 and 11,357. 



Case Wo. 9,716. 

The MONSOON. 

[1 Spr. 37; 2 5 Law Rep. 416.] 

District Court, D. Massachusetts. Nov., 1842. 

Maritime Lien— Pkovisions Furnished— Vessel 
Taken by Master on Shares— Ksowi/- 

EDGE OF LlBELLAXT. 

A person who furnishes provisions to a vessel 

not in her home pott may have a lien therefor, 

although he knows the master has taken her on 

shares, and is to victual and man her. 

[Cited in Hill v. The Golden Gate, Case No. 6,- 

491; The Columbus, Id. 3,044; Harney v. 

The Sydney L. Wriprht Id. 6,082a; The 

William Cook. 12 Fed. 920; Stephenson v. 

The Francis, 21 Fed. 723; The Stroma, 53 

Fed. 283.] 

In admiralty- 

C. P. Curtis and B. R. Curtis, for libellant. 

T. Parsons, for claimants. 

SPBAGUE, District Judge. This is a libel 
in rem by Nickerson, a ship chandler, for 
necessary provisions furnished at New York 
to a vessel owned in Massachusetts. The 

1 [Reported by Hon William Cranch, Chief 
Judge.] 

2 [Reported by P. E. Parker; Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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master, one Alleyne, had taken lier on shares, 
that is, under a contract with the owner to 
divide the earnings. A part of the agree- 
ment was, that Alleyne should victual and 
man her. This agreement was known to 
the libellant when he furnished the provi- 
sions. It is admitted by the learned coun- 
sel for the claimants that a lien would have 
been created by these supplies, if the libellant 
had been ignorant of the conti-act between 
the general owner and the master. But it 
is contended, that with knowledge that the 
master was to victual and man the vessel, it 
would be a fraud on the general owners to 
create an incumbiunee upon her for provi- 
sions, and that Niekerson was bound to look 
to the master alone. If credit had in fact 
been given exclusively to the master, then 
the right to a lien would have been waived, 
and none would have existed; but such was 
not the fact There is no doubt that the 
provisions were furnished on the credit of 
the vessel also. In order to see whether a 
lien was created in this case, we must look 
to the general authority of the master, and 
the reasons on which.it is founded. He has 
power to hypothecate the vessel in other than 
the home port for necessary supplies, or to 
create a lien upon her therefor; and this pow- 
er is given in order that he may pursue the 
voyage. It is deemed for the benefit of the 
owners, that such a right should exist, that 
the certainty of holding the ship therefor, 
without the necessity of inquiring into the 
state of the title, or the ability of the owners, 
should give the greatest facility for obtaining 
these necessaries. 

I am not aware of any case in which the 
state of the title has in any degree affected 
this right; and I think it would impair the 
usefulness of the rale, to introduce any such 
modification of it. It will be less plain and 
cei-tain, and would not adequately accom- 
plish the object of the law, in giving the best 
security, as the highest inducement to per- 
sons abroad, to furnish the necessary sup- 
plies. I should fear that owners themselves 
would be the sufferers from any diminution 
of the certainty of this security. 

In the ease now before the court, the gen- 
eral owners were directly interested in the 
success of the voj-age. Their profits or com- 
pensation for the use of the vessel depended 
on its prosecution. I am satisfied, that it 
was competent for the master to obtain these 
supplies upon the credit of the vessel, and 
that a lien was created thereby. Decree for 
the libellant 

See also The Phebe [Case No. 11,0641: Free- 
man V. Buckingham, 18 How. [59 U. S.1 190: 
Thomas v. Osborn. 19 How. [60 U. S.l 22: 
Pratt V. Reed, Id. 361; Webb v. Peirce [Cases 
Nos. 17 320, 17,321]; The Sarah Starr [Case 
No. 12,3o4:.] 



MONTAGUE (.TOBBINS v.). See Cases Nos. 
7,329 and 7,330. 

MONTAGUE, The G. H. See Case No. 5,377. 
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Case No. 9,717. 

The MONTAUK. 

[10 Ben. 455.] i 

District Court E. D. New York. May, 1879. 

Seaman's "Wages — Vessel Sailed ox Shakes— 
Knowledge of Libellant. 

1. The fact that the master of a vessel sails 
her "on shares" does not deprive a seaman hired 
by him of his lien on the vessel fox^ his wages, 
unless it was also a part of the seaman's contract 
that his service was to be rendered on the per- 
sonal credit of the master and not on the credit 
of the ship. 

[Cited in The International, 30 Fed. 376.] 

2. The fact that the seaman had knowledge 
of the master's agreement to sail the vessel on 
shares, does not raise any presumption that his 
own agreement was such as to destroy his lien. 

[Citftd in The L. L. Lamb. 31 I'ed. 34.] 

In admiralty. 

S. B. Caldwell, for libellant 
H. H. Benjamin, for claimant 

BENEDICT, District Judge. This case 
comes before the court updn exceptions to 
the answer. The action is in rem to enforce a 
lien in behalf of a seaman for his wages. The 
answer admits that the libellant performed 
services as cook on board the vessel proceed- 
ed against during the period charged in the 
libel, and that he was hired by the master 
of the vessel at the rate of wages stated in 
the libel. 

The defence set up is, that during aU the 
time the libellant served on board, the ves- 
sel was chartered by or let and hired to the 
master, and was entirely under the control 
and management of the master under a con- 
tract of charter or hiring made between the 
master and the owner of the vessel, whereby 
it was agreed that the vessel should be ran, 
victualled and manred by the master on 
shares, all of which was known to the libel- 
lant. 

It will be noticed that in this defence it is 
not averred that the libellant contracted to 
render the service in question upon the sole 
and personal credit of the master. The aver- 
ment simply is that the vessel was sailed by 
the master on shares, and that the seaman 
knew that fact These two facts do not con- 
stitute a defence to the action. 

As I understand the law, an agreement be- 
tween the master of a vessel and the own- 
ers thereof, whereby the vessel is to be sailed 
by the master on shares and be under the 
exclusive control and management of the mas- 
ter, although it may constitute the master 
owner, pro hac vice, and prevent him from 
binding the owner personally, does not de- 
prive the master of the power to bind the 
vessel for the services of the crew, nor affect 
his contract with the seaman, unless it ap- 
pears to be a part of such contract that the 



1 [Reported by Robert D. Benedict Esq., and 
Benj. Lmcoln Benedict Esq., and here reprint- 
ed by permission.] 
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service is to be rendered upon the personal 
credit of the master, and not upon the credit 
of the ship. In the absence of such an agree- 
ment by the seaman, the contract of the mas- 
ter for the service of the seaman on board the 
ship creates a lien thereon in favor of the sea- 
man. 

The fact that it is known to the seanian 
that the vessel is sailed by the master on 
shares by itself alone is not sufficient to raise 
a presumption that the seaman agreed for a 
personal credit Hiring by the seaman upon 
the credit of the ship with knowledge 
of a contract between the master and the 
owner for the sailing of the vessel on shares, 
involves no inconsistency, because such a con- 
tract between the master and owner does not 
affect the master's power to bind the ship for 
the services of the frew. The master may 
undoubtedly so contract with a seaman as to 
deprive the seaman of a lien upon the ship, 
and the fact that" the seaman knows that the 
vessel is to be run on shares is a material 
circumstance in an effort to show such to have 
been the contract; but the circumstance does 
not by itself prove the existence of such a con- 
tract nor warrant the conclusion that it was 
intended to waive a lien upon the ship. 

This understanding of the law is supported 
by the following cases: Says Sprague, J.: 
■"Supposing the libellants to be seamen em- 
ployed in maritime service, they have a lien 
on the vessel whether she be sailed on shares 
or not. Their knowing that she was so 
sailed can make no difference." The Canton 
tCase No. 2,388]. 

Says McKeon, J.: "It is too well settled to 
admit of controversy that the lien of seamen 
for their wages is not affected by a contract 
between the master and owners in refer- 
ence to the sailing of the vessel on shares." 
The Galloway 0. Morris [Case No. 5,204]. 

Says Lowell, J. : "No case has ever yet de- 
cided that seamen hu-ed by a charterer lose 
their lien." Flaherty v. Doane [Case No. 
4,849], See Skolfield v. Potter [Id. 12,925]; 
Webb V. Peirce [Id. 7,320]. 

The case of The Bambard [Case No. 831] 
■proceeded upon this understanding of the 
law. In that case the libel was dismissed 
upon the ground that there were facts which 
showed that the agreement was to perform 
the service upon the personal credit of the 
master, and that the seaman had settled with 
the master upon that understanding of his 
agreement 

If it be the case, which I doubt, that a dif- 
ferent understanding of the law from that 
indicated prevails in the Southern district of 
New York, the cases I have above referred to 
support the view which has hitherto prevailed 
in this district and show the weight of au- 
thority to be upon that side of the question. 

This view of the case renders it unnecessary 
to consider the effect of section 4536 of the 
Revised Statutes of the United States. There 
must be a decree in favor of the libellant, for 
the amount claimed. 



Case No, 9,718. 

The MONTE CHRISTO. 

[Cited in The Joseph Hall, Case No. 7,539. 
Nowhere reported; opinion not now accessible.] 



Case mo, 9,719. 

The MONTE CHRISTO. ' 

[6 Ben. 148.] i 

District Court, N. D. New York. June, 1872. 

Shipping — Pdblio Begui-atioss — Fkaudolent 

Register — Fobfeitoke — Bona Fide 

porchaser. 

1. An American register was obtained for a 
British vessel, under the act of December 23, 
1852 (10 Stat 149), on the statement that she 
had been wreclSed off Cape May, which state- 
ment was false, and that repairs to an amount 
exceeding her previous value, had been put on 
her, a forged receipt for the payment of such re- 
pairs being exhibited. This American register 
was used by the person claiming to be owner, 
and he afterwards sold the vessel to a bona 
fide purchaser: Sdd, that the vessel was for- 
feited to the United States, by virtue of the 27th 
section of the act of December 31, 1792 (1 Stat 
298). 

2. This forfeiture was not defeated by a salu 
to a bona fide pun-baser. 

In admiralty. 

B. F. Tracy, for the United States. 
Beebe, Donohue & Cooke and J. M. Guiteau, 
for claimant 

BENEDICT, Distilct Judge. The evidence 
in this case establishes the following facts, 
to wit: That in the month of Septembei", 
1869, an American register was obtained for 
the British brig W. B. Forest, under the act 
of the 23d of December, 1852, "by means of 
the false and fraudulent statement, that the 
brig had been wrecked off Cape May, within 
the waters of the United States, then brought 
to this port and sold for ?975, and repaired to 
the amount of ?3,825. These statements, upon 
which an American register was issued to 
her, under the name of the brig Monte Chris-, 
to, have been proved to be pure fabrications 
without foundation in fact. The vessel was 
repaired to the amoimt stated during that 
season, by Messra. C. & R. Poillon, whose bill 
was falsely stated to have been paid, and a 
forged receipt exhibited as evidence of the 
payment, but she was never wrecked as stat- 
ed, and her repairs did not equal three f om-ths 
of the cost of the vessel when repaired. At 
the time of this fraud, the person claiming to 
be the owner of the vessel was one Jno. W. 
Currier; and the evidence discloses plainly, 
that the , fraud was perpetrated with his 
knowledge, connivance, and procurement. In 
September, 1869j this American register, to 
the benefit of which the vessel was not enti- 
tled, was used by the vessel, with the knowl- 
edge of Currier, who took the oath of owner- 
ship and dispatched her on a voyage under 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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it. The vessel thereupon became forfeited to 
the government, by virtue of the statute of 
December 31, 1792, § 27, which declares, "that 
if any cei'tificate of registry or record, shall 
be fraudulently or knowingly used for any 
ship or vessel, not then actually entitled to 
the benefit thereof, according to the true in- 
tent of this act, such ship or vessel shall be 
forfeited to the United States, with her 
tackle, apparel and furniture." 1 Stat 298. 
The forfeiture a'eated by. this statute, as 
well as by the act of July 18, 1866 [14 Stat. 
184], under which the evidence also brings 
this case, is absolute; and in such case it is 
well settled that the forfeiture, is not defeat- 
ed by a sale to a bona fide purchaser. It is 
therefore unnecessaiy to consider the evi- 
dence offered to show that the claimant 
Franklin was a bona fide purchaser of the 
vessel, or to determine whether either he or 
the master, who has contracted to buy her, 
are chargeable with knowledge of the fraud- 
ulent character of the register under which 
the vessel has been sailed. There must thei-e- 
fore be a decree condemning the vessel. 

[The ease was subsequently heard upon the 
question of the distribution of the informer's 
share of the proceeds of forfeiture. Case No. 
9,720.] 



Case No. 9,7S0. 

The MONTE CHRISTO. 

[6 Ben. 327; 17 Int. Eev. Eec. 31.] i 

District Court, E3. D. New York. Jan., 1873. 

SniPpisG— Public Regclatioxs— Distbibutios of 

IXFORMEU'S ShAUE — FitAUDUIiENT REGISTER. 

1. The act of July 18. 1866 (14 Stat. 184), is 
not an act relating: to the customs, within the 
meaning of the ae*^ of March 2, 1867 (Id. o46). 

2. The proceeds of a forfeiture under that act 
are to be paid direelly by the court, one-half to 
the collector of the port, for the use of the United 
States, one-fourth to the informer, if any, and 
one-twelfth each to the collector, surveyor and 
naval officer. 

In admiralty. 

BENEDICT, District Judge. The question 
here presented by the district attorney does 
not appear to have ever ai-isen in any report- 
ed case, nor can I ascertain that it has ever 
been brought under eonsideiution in the prac- 
tice of any of the departments of the govern- 
ment. 

It arises as follows: The brig Monte Ohris- 
to has been condemned by this court as for- 
feited to the United States, under the 24th 
section of the act of July 18, 1866 (14 Stat. 
184), which provides: "And be it further en- 
acted, that if any cex'tificate of registry, en- 
rolment, or license, or other record or docu- 
ment granted in lieu thereof to any vessel, 
shall be knowingly and fraudulently obtain- 
ed or used for any vessel not entitled to the 
benefit thereof, such vessel, with her tackle, 
apparel and furniture, shall be liable to for- 
feiture." [Case No. 9,719.] 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



The proceeds of this forfeiture being in the- 
registry of the court, an informer made claim 
to be entitled to the informer's share, namely, 
one-fom-th of the proceeds. No question was 
made as to the right of an informer to this 
poiiion, and it has been determined that the 
person claiming is, in fact, the informer. 
Whereupon I am required to detei-mine wheth- 
er the various parties entitled to share in 
these proceeds can lawfully receive payment 
of their share directly fx'om the registiy of 
the court. Former decisions have left this 
question one of procedure merely. U. S. v. 
George [Id. 15,197]. By whomsoever the fund 
is distributed, the portions are to be the same, 
and the same parties are entitled thereto. 

It is first to be considered whether the act 
of March 2, 1867 (14 Stat. 546), is applicable 
here; for if so, these proceeds, after deduct- 
ing the charges and expenses, must be ti'ans- 
ferred to the treasury of the United States, 
to be thereafter distributed by the secretaiy 
of the treasury, in accordance with the oyder 
of distribution. The act of March 2, 1867, is 
confined, by its terms, to proceeds of forfei- 
tures incurred under "the provisions of the 
laws relating to the customs," and it can 
have no apphcation here, unless the 24th sec- 
tion of the act of July IS, 1860, be regarded 
as a provision of law relating to the customs. 
I do not see that the section should be so re- 
garded. It relates solely to the use of fraud- 
ulent certificates of registry, enrolment, or 
license of ships and vessels, and would natu- 
rally be described as a provision of law relat- 
ing to the registry or enrolment of ships and 
vessels, which is a well known class of stat- 
utes, in some instances certainly, treated as 
distinct from the laws relating to the cus- 
toms. As, for instance, in the 11th section of 
the very act under •tvliich this forfeiture has 
been incurred, where the phraseology is, "acts 
relating to the customs, or the registry, en- 
rolling or licensing of vessels." This dis- 
tinction may well be supposed to have been 
in view in drafting the act of 1867; and, in 
the absence of any reason for including tlie 
24th section of the act of July 18, 1866, with- 
in the description of laws to which the act of 
1867 is applicable by its terms, I conclude 
that the proceeds of a forfeiture incurred 
under section 24 of the act of 1866 are not 
within the scope of that act; We turn then, 
and naturally, to the provisions in section 31 
of the act of July IS, 1S66, under which act 
this forfeiture was incurred, where it is pro- 
vided that all forfeitures by viitue of that act 
shall be disposed of and applied "as pro- 
vided in section 91 of the act of March 2, 
1799 [1 Stat. 697]." This section 91 provides 
for the shares into which forfeitures are to be 
divided, and declares the parties entitled 
thereto, according to which one moiety is to 
be received by the collector, for the use of the 
United States, and the other half is to be 
divided between, and paid in equal poitions 
to, the collector, naval ofiicer and surveyor, 
unless there be an informer, in which case 
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one-half the latter moiety must be given* to 
such informer. That the collector is to re- 
ceive the moiety going to the United States, 
is indicated by the words of the section, and 
a payment to the collector, to the naval of- 
ficer, and to the surveyor of their respective 
shares is mentioned; but no provision is 
made for any payment into the treasuiy, nor 
for any payment of the fund in gross to the 
collector. 

The words of the section, taken apart from 
any other section, afford no authority for a 
payment of the fund to the collector or into 
the treasury; and, that such a payment was 
Hot contemplated by the act, is indicated by 
the fact that, while section 90 of the act of 
1799 does provide for a payment of the fund 
in gross, less costs and charges, to the collect- 
or, all reference to that section is omitted in 
the 31st section of the act of 1866, and only 
section 91 mentioned; which section, while 
it fixes the shares, does not, as has been said, 
authorize any payment thereof to any but the 
parties entitled thereto, save only that one 
moiety is to be received by the collector for 
the use of the United States. 

I aiTive at the conclusion that the parties 
are entitled to payment directly from the 
registiT of the court, the more readily, be- 
cause no reason bas been suggested for 
sending the fund through the hands of various 
oflacers, none of whom, under the law, have 
any discretion as to its application, or derive 
any advantage from its disbursement No 
duties or other charges are to be deducted 
from it, and nothing whatever, that I can 
imagine, would be gained from a different 
constiiiction of the law, while much unneces- 
sary delay and labor would be caused thereby 
to all the parties entitled to the fund. 

My determination, therefore, is that no stat- 
ute authorizes a payment of this fund other- 
wise than to the parties entitled thereto by 
law, and that the only lawful disposition of 
the fund which can be made by the court is to 
pay one moiety to the collector of the port, 
for the use of the .United States, one-fourth 
to the informer, and one-twelfth to the col- 
lector, for his own use, one-twelfth to the sur- 
veyor, and one-twelfth to the naval officer. 



MONTE OHRISTO, The (UNITED STATES 
v.). See Case No. 9,720. 



Case ]Sro. 9,7S1. 

MONTEITH et al. v. KIRKPATRICK. 
[3 Blatehf. 279.] i 
Circuit Court, S. D. New York. May 22, 1855. 
Carriers — Bill op Lathxg — Reshipmext— Lta- 
BiLiTY OP Intermediate Carrier — Af- 
freightment — Charges — Advances. 
1. Where A., at Oswego, shipped flour to B. 
at New York, through the canal, subject to char- 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
17FED.CAS.— 39 
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ges for freight through Lake Ontario, and 
chargeable with specified freight from Oswego 
to New York, and wrote on the bill of lading, 
"Pay charges to C. on safe delivery," and D., 
a canal forwarder at Oswego, receipted the hill 
of lading thus, "Received in good order for C, 
and 0.. a forwarder from Albany to New York, 
receiver the flour at Albany in apparent good 
order, and paid the charges for freight through 
Lake Ontario, and the freight from Oswego to 
Albany, and carried the flour to New York, and 
delivered it to B,, and it appeared that the flour 
had been damaged by wet before it arrived at 
Albany: Bdd, that, as G. had no interest in, or 
connection with either the lake or the canal 
navigation, and merely received the flour at Al- 
bany and transported it to New York, he was not 
answerable for either the carrier on the lake or 
on the canal, and was not responsible for the 
damage to the flour. 
[Cited in The New Hampshire, 21 Fed. 927.] 

2. 0. was entitled to recover from B. the char- 
ges which he paid at Albany, when he received 
the flour, it appearing that the advance was made 
according to the esiablished usage in shipping 
goods from Oswego to New York. 

[Cited in Knight v. Providence & W. R. Co., 
13 R. I. 576.] 

3. Such advance became chargeable on the 
goods the same as the freight from Albany to 
New York, and the whole claim became an en- 
tirety, capable of beuig enforced by C, by a li- 
bel against B., in the district court. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in personam, filed in the 
district court [by George Monteith and others 
against Charles Kirkpatrick], to recover 
freight and charges for the transportation of 
850 barrels of flour from a poi-t in Canada 
through Lake Ontario and the canal to Al- 
bany, and thence to New York. After a de- 
cree in the district court in favor of the libel- 
lants, the respondent appealed to this court. 

Erastus C. Benedict, for libellants. 
Ammiel J. Willard, for respondent 



NELSON, Circuit Justice. Perry & Van 
Dyck, of Oswego, shipped the flour in ques- 
tion in this case, to John Wilmot, in care of 
the defendant, at New York, subject to 
charges for freight through Lake Ontario, 
which were ?132 13, and chargeable with 43 
cents per barrel, freight from Oswego to New 
York. They wrote on the face of the bill of 
lading, "Pay charges to Albany Canal Line, 
on safe delivery." Franklin & Austin, of 
Oswego, forwarders on the canal, receipted 
the bill of lading, as follows: "Received the 
above in good order, for Albany Canal Line.'* 
The flour was received at Albany in appar- 
ently good order by the"libellants, owners of 
"The Albany Canal Line," who paid the Os- 
wego charges, ?132 13, and the freight thence 
to Albany, (included in the 43 cents per bar- 
rel), transported the flour to New York, and 
delivered it to the defendant. "The Albany 
Canal Line" is a transportation line from Al- 
bany to New York. On an inspection of the 



MOSU'EJO (Case No, 9,722) 



[17 Fed. Cas. page 610] 



jHour, after its arrival and delivery at New 
York, it was found to have been damaged by 
wetting, fifty cents per barrel. But this 
damage occurred previously to its arrival at 
Albany. 

The respondent seeks to abate the amount 
of charges and freight claimed by the libel- 
lants, by deducting this damage to the flour. 
There could be no objection to this, if the 
libellants are responsible for the damage 
claimed. The difficulty is, that it does not 
appear, from any proofs in the case, that they 
are answerable for either the carrier on the 
lake or on the canal, under one 6v the other 
of whose charge the damage must have hap- 
pened. The libellants had no interest in, or 
connection with, either the lake or the canal 
navigation. They simply received the flour 
at Albany, and transported it upon their line, 
from that place to New York. It is true that 
Franklin & Austin, the forwarders on the 
canal at Oswego, were in the habit of favor- 
ing the line of the libellants in the transpor- 
tation of goods. But they do not appear to 
have been under any obligations to do so — 
certainly not from any partnership arrange- 
ments existing between the parties. The li- 
bellants, therefore, not being responsible for 
the damage, it was properly disallowed by 
the court below. 

Another ground of defence is, that the libel- 
lants are not entitled to recover the charges 
paid by them at Albany, when they received 
the goods to be transported on their line. 
But the case shows that this advance was 
made according to the established usage of 
the shipping of goods from the port of Os- 
wego to New York. The conti-act of ship- 
ment must, therefore, be construed with refer- 
ence to, and in subordination to this usage. 
The right to recover the charges, stands up- 
on the same footing as the right to the freight 
from Albany to New York. 

It is also objected that the district court had 
no jurisdiction of the case, so far as related 
to these charges, as a portion of them were 
for the shipment of the flour on the canal. 
These charges were for freight on Lake On- 
tario, as well as upon the canal. As we 
have seen, according to the usage of the 
business, the contract of shipment with the 
respondent implied an undertaking to repay 
those charges, when advanced by the libel- 
lants; and they became thereby chargeable 
upon the goods shipped, the same as the 
freight from Albany to New York. The eon- 
ti-act, therefore, as respected the whole 
amount claimed by the libellants, was, in 
judgment of law, an entirety, not severable, 
and contains all the essential elements of a 
maritime contract The shipment of the 
goods to which it related, began and ended 
upon waters within the admiralty jurisdic- 
tion. I am inclined, therefore, to think that 
this ground of defence is not well taken, and 
that the decree below was right, and should 
be affirmed. 



Case Wo. 9,723. 

MONTEJO et al. v. OWEN et al. 

[14 Blatehf. 324.] i 

Circuit Court, S. D. New York. Sept. 15, 1877. 

Judgment — Practice at Law — Equitable 
Defences. 

1. M. brought an action at law, in this court, 
on a judgment recovered by him against 0., in 
another court. O., by answer, set up a variety 
of matters which we're not defences at common 
law against the judgment, but which were 
claimed to give O. an equitable right to prevent 
the enforcement of the judgment. On demurrer 
to the answer: Held, that the demurrer must 
be sustained. 

[Cited in La Mothe Jlanuf g Co. v. National 
Tube-"Works Co., Case No. 8,033; Cortes Co. 
V. Thaunhauser, 9 Fed. 227; Potts v. Acci- 
dent Ins. Co. of North America, 35 Fed. 
567.] 

2. Section 914 of the Revised Statutes of the 
United States does not authorize such an answer 
to be put in, in an action at law. 

[Cited in Doe v. Roe, 31 Fed. 99; Church v. 
Spiegelburg, Id. 602; Herkiotz v. Chase, 32 
Fed. 433; "Wood v. Consolidated Eleeti-ie 
Light Co.. 36 Fed. 539.] 

[This was an action by Francisco J. Mou- 
tejo and others against Thomas J. Owen and 
others. The plaintiffs demur to answer of de- 
fendants.] 

Granville P. Hawes, for plaintiffs. 
Frederic R. Coudert, for defendants, 

JOHNSON, Circuit Judge. This case comes 
up on a demurrer by the plaintiffs to the an- 
swer of the defendants. The action is upon 
a judgment rendered by the circuit court of 
the United States for the district of Louisiana, 
in favor of the present plaintiffs against the 
present defendants. The answer sets up a 
variety of matters which are not defences at 
common law against the judgment, but which 
are claimed to give the defendants an equita- 
ble right to prevent the enforcement of the 
judgment. These matters the defendants in- 
sist are available to them as a defence in this 
suit, by force of section 914 of the Revised 
Statutes of the United States.* That section 
prescribes, that, "the practice, pleadings, and 
forms and modes of proceeding, in civil 
causes, other than equity and admiralty 
causes, in the circuit and district courts, shail 
conform, as near as may be, to the practice, 
pleadings, and forms and modes of proceed- 
ing existing at the time, in like causes, in the 
courts of record of the state within which 
such circuit or district couns are held, any 
rule of court to the contrary notwithstand- 
ing." 

It must be assumed, that, in a suit upon a 
judgment, brought in a court of the state of 
New York, the defence set up in the answer 
in this suit would be available by way of an- 
swer, if sufficient in substance to entitle the 
party to relief against the judgment. Such 
is the known and established law of pro- 



1 [Reported by Hon. Samuel Blatehf ord, Ch-- 
cuit Judge, and here reprinted by permission.] 
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cedure in the state of I^ew York, inti-oduced 
by sections 69, 150 and 167 of its Code of Pro- 
cedure, The first of these aholishes the dis- 
tinction between actions at law and suits in 
equity, and the forms of all such actions and 
suits theretofore existing, and declares, that 
thereafter there shall be, in that state, but 
one form of action. The next section cited 
enacts, that the defendant may set forth, by 
answer, as many defences and counter-6laims 
as he may have, whether they be such as had 
been theretofore legal or equitable, or both. 
The last section named enacts, that the plain- 
tiff may unite in the same complaint several 
causes of action, whether they be such as had 
been theretofore denominated legal or equita- 
ble, or both, under certain specified condi- 
tions. These sections of the Code deal with 
claims legal and equitable, and defences legal 
and equitable, set up by answer, and counter- 
claims of both characters. In pursuance of 
the policy thus indicated, section 274 of such 
Code provides, that judgment may be given 
for or against one or more of several plain- 
tiSs, and for or against one or more of sev- 
eral defendants, and it may determine the 
ultimate rights of the parties as between 
themselves, and it may gi-ant to the defend- 
ant any affirmative relief to .which he may 
be entitled. It is, of course, obvious, that this 
system, while it undertakes to provide for the 
means of administering indiscriminately legal 
and equitable remedies, in substance, found- 
ed upon legal and equitable rights, completely 
ignores all the former schemes of procedure 
founded on the recognition of their differ- 
ences. Now, from the purview of section 
914 of the United States Revised Statutes, 
which is already set forth, equity and admi- 
ralty causes are completely excluded, in 
tenns. That section does not relate to them, 
except to effect such exclusion. The juris- 
prudence of the United States has recognized 
this distinction in numerous cases, as one of 
substance, as well as of form and procedure. 
Robinson v. Campbell, 3 Wheat [16 U. S.] 
212; Bennett v. Butterworth, 11 How. [52 U. 
S.] 669; aicFaul v. Ramsey, 20 How. [61 U. 
S.] 523; Jones v. IMcMasters, Id. 8, 22; Fenn 
v. Holme, 21 How. [62 U. S.] 481; -Thompson 
V. Railroad Co., 6 Wall. [73 U. S.] 134. In 
the last case cited, Mr. Justice Davis says, 
giving the opinion of the court: "The consti- 
tution of the United States and the acts of 
congress recognize and establish the distinc- 
tion between law and equity. The remedies 
in the courts of the United States are, at com- 
mon law or in equity, not according to the 
pi-actice of state courts, but according to the 
principles of common law and equity, as dis- 
tinguished and defined in that country from 
which we derive our knowledge of these prin- 
ciples. And, .although the fonns of proceed- 
ings and practice in the state courts shall 
have been adopted in the circuit courts of 
the United States, yet the adoption of the 
state practice must not be understood as con- 
founding the principles of law and equity. 



nor as authorizing legal and equitable claims 
to be blended together in one suit." In the 
case of Bennett v. Butterworth, above cited. 
Chief Justice Taney said: "The constitution 
of the United States, in creating and defining 
the judicial power of the general government, 
establishes this distinction between law and 
equity; and a party who claims a legal title 
must proceed at law, and may, undoubtedly, 
proceed according to the forms of practice, in 
such cases, in the state court. But, if the 
claim is an equitable one,' he must proceed 
according to the' rules which this court has 
prescribed, regulating proceedings in equity 
in the courts of tlie United States." 

That these discriminations between legal 
and equitable rights and suits are substantial, 
in the jurisprudence of the United States, is 
further apparent from provisions of the stat- 
ute law, as well as from the decisions of the 
courts. Under section 721 of the Revised 
Statutes, the laws of the several states, with 
certain exceptions, must be regarded as rules 
of decision in trials at common law, in the 
coui-ts of the United States, in cases where 
they apply; while, on the other hand, the 
law of equity, in tlie courts of the United 
'States, is one 'and the same in every state, 
not dependent upon local law. "Wherever a 
case in equity may arise and be determined, 
under the judicial power of the United States, 
the same principles of equity must be ap- 
plied to it, and it is -for the courts of the 
United States, and for the supreme court, in 
the last resort, to decide what those princi- 
ples are, and to apply such of them to each 
particular case, as they may find justly ap- 
plicable thereto." Neves v. Scott, 13 How. 
[54 U. S.] 268. Nor are the statutes silent as 
to the forms and niodes of procedure in suits 
in equity. Section 913 of the Revised Stat- 
utes declares, that they shall be according to 
the principles, rules and usages which belong 
to courts of equity, except as modified by 
statute, or rules made in pursuance of stat- 
ute, or by the supreme court. That court has. 
accordingly, prescribed a body, of rules regu- 
lating, very largely and comprehensively, the 
practice in equity. 

It is claimed, that, inasmuch as the present 
action is one to enforce a judgment, and, 
therefore, not an equity cause, the procedure 
is to be conformed to that of the state courts, 
upon such a cause of action; and that, as 
those courts allow an equitable right to set 
aside or restrain the execution of such a judg- 
ment, by way of answer, the courts of the 
United States must conform to that rule. 
But, this is a mere confusion of names. This 
so-called defence is an affirmative equitable 
right to the relief asked. It, under the cases 
and statutes cited, is to be administered un- 
der the equitable principles, and according to 
the equitable procedure, of the courts of the 
United States. In that respect, the procedure 
cannot be conformed to the state practice 
without overthrowing the whole scheme for 
the administration of equity in the courts of 
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the United States. The action is at common 
law. The defence is, substantially, an action 
in equity, and it cannot, because it assumes 
the guise of an answer or defence under the 
state law, escape from the control of the laws 
of the United States as to the modes of en- 
forcing equitable rights. The demurrer must 
be sustained, and judgment given for the 
plaintiffs, with leaye to the defendants to 
amend, on payment of costs, within twenty 
days. 



Case No. 9,7S3. 

MONTBLL T. UNITED STATES. 

[Taney, 24.] i 

Circuit Court, D. Maryland. April Term, 1840. 

Shipping — Public Regclatioxs — Boxd to Re- 
TUKM Cretv — Vessel Sold is Foreigs Pokt. 

1. The bond given to the United States, under 
the act of congress passed 28th February, 1803, 
§ 1 [2 Stat. 203], by the master of a vessel bound 
to a foreign port, conditioned for the return of 
the crew to the United States, does not embrace 
the case of a vessel sold in a foreign port, and 
which does not return to the United States. 

2. The bond does not extend to cases where 
the seaman is lawfully separated from the ship, 
or is separated from her without the fault of the 
master or owner. It applies to those cases only 
where the vessel returns to a port of the Unit- 
ed States; to cases where the seamen continue 
subject to the lawful authority of the master, 
and where it was in his power to bring them 
home. 

[Error to the district court of the United 
States for the district of Maryland.] 

This suit was instituted by the United 
States in the district court, on the 4th of No- 
vember 1839, against Francis T. Montell, the 
plaintiff in error, and John B. Corner, on the 
following bond: "Know all men by these 
presents, that we, John B. Corner, of Balti- 
more in the state of Maryland, master or 
commander of the schooner called the Elvi- 
ra, now lying in the district of Baltimore, 
and F. T. Montell, in the city of Baltimore, 
in the state of Maryland, are held and firmly 
bound unto the United States of America, 
in the full and just sum of four hundred dol- 
lars, money of the United States; to which 
payment well and truly to be made, we bind 
ourselves, jointly and severally, our joint 
and several heirs, executors and administra- 
tors, firmly by these presents. Sealed with 
our seals, and dated this 10th day of May, 
one thousand eight hundred and thirty-nine. 
"Whereas, the above bounden John B. Cor- 
ner hath delivered to the collector of the cus- 
toms of the district of Baltimore, in the state 
of Maryland, a verified list containing, as far 
as he can ascertain them, the names, places 
of birth, residence and description of the per- 
sons who compose the company .of the said 
schooner called the Elvira, now lying in the 
said district, of which he is at present mas- 

1 [ReportPd by James Mason Campbeii, Esq., 
and here reprinted by permission.] 



ter or commander, of which list the said col- 
lector has delivered to the said J. B. Corner 
a certified copy. Now the condition of the 
above obligation is such, that if the said 
John B. Corner shall exhibit the aforesaid 
certified copy of the said list, to the first 
boarding officer at the first port in the United 
States at which he shall arrive on his return 
thereto, and then and there also produce the 
persons named therein to the said boarding 
officer, except any of the persons contained 
in the said list who may be discharged in a 
foreign country, with the consent of the con- 
sul, vice-consul, commercial agent, or vice- 
commercial agent there residing, signified in 
writing under his hand, may arrive as afore- 
said, with other persons composing the crew 
as aforesaid, and who may have died or ab- 
sconded, or may have been forcibly im- 
pressed into other services, of which satis- 
factory proof shall be then also exhibited to 
the said last-mentioned collector, then and in 
such case, the said obligation shall be void 
and of no effect, otherwise it shall abide and 
remain in full force and virtue. John B. 
Corner. (Seal.) Francis T. Montell. (Seal.) 
Sealed and delivered in the presence of H. 
Ring." 

1st Exception. The plaintiffs to support 
the issues on their part, offered in evidence 
the following bond (being the same above set 
forth), the due execution of which was ad- 
mitted, and likewise offered in evidence the 
certified list of the crew of the schooner El- 
vira, sworn to by the master of said schoon- 
er, on the 9th day of May, 1839 (and em- 
bodied in said exception), and further proved 
by Hamilton Ring, that he is an officer in 
the custom-house at Baltimore, and has 
charge of the marine papers, such as re- 
ports, returns of registers, certificates of for- 
eign consuls and commercial agents, and 
that no report of the master of the Elvira, in 
regard to the seamen mentioned in the certi- 
fied list inserted in the exception, has been 
made to said custom-house; he further 
proved, that since the clearing of the said 
schooner Elvira, he has seen ,at Baltimore, 
John B. Corner, the master of said schooner, 
but that the return of said schooner has 
never been reported at the custom-house at 
Baltimore, nor does he know that said 
schooner has returned to any other port in 
the United States; whereupon, defendant, by 
his counsel, prayed the court to instruct the 
jury: That the evidence offered by the 
United States in this ease does not bring the 
defendant within the condition of the bond 
exhibited in evidence, and that tlie plaintiffs 
cannot, therefore, recover. Which pi*ayer 
was rejected; the court (Heath, J.) believ- 
ing a prima facie case was made out in 
proof; that the case was within the first sec- 
tion of the act of 1S03; and that it was not 
necessary for the govei*nment to prove the 
negative, that the vessel was not sold. To 
this opinion, and the rejection of said prayer, 
the defendant, by his counsel, excepted. 
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2d Exception. After the evidence ofEered 
by the plaintiffs, detailed in the first bill of 
exceptions on the part of the defendant, and 
which is to be considered as incorporated in 
this, the defendant's second bill of excep- 
tions, the defendant ofEered in evidence the 
following consular certificate: "Consulate of 
the United States of America: Havana. I, 
John A. Smith, vice-consul of the United 
States of America, do hereby certify that 
John B. Corner, master of the schooner El- 
vira, produced and discharged, according to 
law, the following persons, whose names are 
on the list of the crew, as citizens of the 
United States, to wit: Joel Pomeroy, Charles 
Smith, Oliver Greenleaf and James Mitchell. 
And the appearer having produced to me the 
contract with the seamen, it appeared that 
they had agreed to go the voyage from Bal- 
timore, to receive, each, twenty-five dollars 
advance, and two dollars per month wages; 
on questioning them, they answered, it was 
their agreement. In testimony whereof I 
hereunto set my hand and affix my seal of 
office, at Havana, this 2Sth day of May A. 
D. 1839, and of the Independence of the 
United States the 63d. J. A. Smith. [Seal.]" 
Which was admitted to be signed and sealed 
by the vice-consul of the United States, at 
Havana, and was presented to the collector 
of the port of Baltimore. It was stated and 
admitted that the crew of the schooner El- 
vira were discharged at Havana. Where- 
upon the district attorney moved the court 
for its opinion and direction to the jury, that 
the said certificate affords no defence to this 
action. 1. Because Patrick Poinsen was not 
accounted for. 2. Because it does not ap- 
pear thereby that Rossiter B. Wade, whose 
name appears first on the crew list, hereto- 
fore given in evidence by the plaintiffs, and 
who was discharged in Havana, was dis- 
charged in the Havana with the consent of 
the consul or vice-consul, nor that extra 
wages had been paid to him, or on his ac- 
count. 3. Because the contract for wages, 
as set forth in the said certificate, is con- 
trary to the policy of the act of congress. 
Which prayer the court granted, and in- 
sti-ucted the juiy, that Poinsen, being a for- 
eigner, was not embraced by the law; that 
the name of the sai^ Rossiter B. Wade, dis- 
charged in the Havana, ought to have been 
accounted for in the certificate of the dis- 
charge of the crew; that the first section of 
the act of congress covered him, as one of 
the crew; and that the failure to obtain the 
vice-consul's certificate of his discharge, was 
a failure to comply with the provisions of 
the law, and the defendant is liable on his 
bond. The court instructed the jury, upon 
the whole, that the evidence offered was no 
defence to this action. Whereupon the de- 
fendant, by his counsel, called William 
Frick, the collector, and asked him whether 
he had not seen the said Wade in the city 
of Baltimore, and at the custom-house in 



(Case No. 9,723) MONTELL 

said port, after his sailing in said vessel. To 
the competency of which testimony the dis- 
trict attorney objected, and the court sus- 
tained the objection, and rejected the testi- 
mony; whereupon the defendant, by his 
counsel, prayed leave to except to said opin- 
ion, and directions of the court, and each of 
them. The verdict and judgment of the dis- 
trict court" being against him, the defendant 
sued out this writ of error. 

St. George W. Teackle and John Nelson, 
for plaintiff in error. 

Nathaniel Williams, for defendant in error. 

TANEY, Circuit Justice. This case is 
brought here by a writ of error to the district 
court The suit was brought by the United 
States against Montell, upon a bond taken un- 
der the act of congress of Pebruai-y 28, 1803 
(2 Stat 203), for the retmn of the crew of 
the steamer Elvira, of Baltimore. 

The first section of this act directs that be- 
fore Qo clearance be granted to any vessel 
bound on a foreign voyage, the' master shall 
deliver to the collector a list of the ship's 
company, and the collector shall deliver to 
him a certified copy of the said list; and that 
he shaU enter into a bond that he shaU ex- 
hibit the said certified copy to the first board- 
ing officer, at the first port of the United 
States at which he shall arrive on his return 
thereto, and at the same time produce the 
persons named therein to the boarding offi- 
cer; whose duty it is to examine, the men, 
with such list, and report to the collector as 
mentioned in the said section. 

The third section of the same act provides, 
that whenever a vessel belonging to an Amer- 
ican citizen shall be sold in a foreign country, 
and her company discharged, or where a sea- 
man is discharged, with his own consent, in a 
foreign country, the captain shall pay into 
the hands of the American consul, residing at 
the place of discharge, three months' wages, 
over and above the wages due such seaman, 
two-thirds of which shall be paid to the sea- 
man, upon his engagement on board of any 
vessel, to return to the United States; the 
remaining third to be retained, to form a fund 
for the relief of destitute American seamen 
in foreign parts. 

It is unnecessary to state in detail the con- 
tents of the different exceptions, which were 
taken in the district court The judgment of 
that couxt was in favor of the United States 
for the penalty of the bond; and the point 
on which the case turned will be better un- 
derstood, by stating the mateilal facts, as 
they appear upon the whole record, without 
referring particularly to the different excep- 
tions, in which they are inserted. 

It appears from the record, that the schoon- 
er Elvira, an American vessel, owned in Bal- 
timore, cleared from this port for Havana, in 
the island of Cuba, about the tenth of May 
1839. Montell, a merchant of this city, was 
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the owner of the vessel, and John B. Comer, 
of the same place, the master for the voyage. 
On the day the schooner sailed, Corner de- 
livered to the collector the crew-list, as di- 
rected by the act of congress above men- 
tioned, and received the certified copy on the 
same day; and at the same time, he entered 
into the bond prescribed by the first section 
of the act of congress; in this bond, Montell, 
the owner, who is the plaintifE in error, was 
the security. The Elvira nevei* returned to 
this countiy. The master returned in anoth- 
er vessel, some time before this suit was 
brought; and at the ti-ial in the district court, 
the certificate of the American consul was 
produced, showing the discharge of all the 
crew at Havana, except Rossiter B. Wade, 
who went out as mate of the vessel. 

It has been insisted on the part of the Unit- 
ed States, that there is sufficient evidence on 
the record to show that the Elvira was Bold 
at Havana, and that the crew were there dis- 
charged; and the district attorney contends 
that the bond of the master is foi:feited: 
first, because he did not exhibit the crew-list 
to the first officer of the customs, who board- 
ed the vessel, in which he returned to the 
United States, and account to him for the 
crew; secondly, because it does not appear 
that the three months' wages of the mate, 
Rossiter B. Wade, was paid to the consul. 

I doubt very much whether it sufficiently 
appears, as contended for by the district at- 
torney, that the Elvii-a was sold at Havana. 
But the chief point in controversy is, whether 
the bond embi-aees the ease of a vessel sold 
in a foreign port, and which does not return 
to the United States; and as this point has 
been argued, I shall treat the case as if that 
fact appeared in the record, in order to decide 
the question upon which both parties wish 
for the opinion of the court. 

Assuming then that the vessel was sold, the 
ease^^presented, is precisely the one provided 
for in the 3d section of the law above refen-ed 
to. The American owner may, if he thinks 
proper, always sell his ship in a foreign port; 
and if he does sell, he may discharge the 
crew; and in such a case, it does not i-equire 
the assent of the consul to justify the dis- 
charge. The captain is bound to pay into the 
hands of the consul, the three months' wages 
as before mentioned, and the seaman is enti- 
tled to two-thirds of it, as soon as he has en- 
gaged a passage in another vessel, to return 
to the United States; but the captain has 
no power to compel him to retura; he has no 
longer any authority over him, when he is 
lawfully discharged; indeed, he has nothing 
to do with him; for even the two months' 
wages are not to be paid to the seaman by the 
captain, but by the American consul; and it 
is at the option of the seaman to return or 
not It would be most um-easonable, in guch 
a case, to forfeit the captain's bond, if the 
seaman did not return; and it would require 
very plain words to satisfy the court that the 
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legislature could have intended to make such 
a provision. 

But it is vei-y evident that the bond does 
not extend to cases where the seaman is law- 
fully separated from the ship; or separated 
from the ship without the fault of the master 
or owner. The bond applies to those eases 
only where the vessel returns to a port of the 
United States; to cases where the seamen 
continued subject to the lawful authority of 
the master, and where it was in his power to 
bring them home. The words of the first 
section apply only to cases of this description; 
they imply that the master is still in com- 
mand of the vessel in which he returns, and 
that the* seamen are on board, and subject to 
his authority. Thus, the provisions of this 
section imply, that the boarding officer will 
make known to him his official character, 
and will call on him to produce the crew-list, 
and to produce the men also; yet he cannot 
be called on to produce the crew, unless he 
is still in the exercise of authority over them, 
and exercises it in the vessel where he is 
himself found; for the boarding officer Is re- 
quired to examine the crew, with the crew- 
list produced; eveiything required to be done, 
presupposes the captain to have returned in 
command of the same vessel in which he 
sailed. And even if the vessel retm-ns with- 
out the seaman, he is not liable to the penalty 
of the bond, imder the provisions of the first 
section, provided the seaman was discharged 
with the consent of the consul; nor is he an- 
swerable, where he dies or absconds, or is 
forcibly impressed in another sei*vice. Now, 
if the bond is not forfeited, where tlie seaman 
is dischai-ged, with the consent of the consul, 
how can it be considered as forfeited, where 
the seaman is lawfully discharged, upon the 
sale of the vessel, without the consul's con- 
sent? The two cases are in principle the 
same, and they ai-e both expressly placed on 
the same footing in the third section, and the 
same provision is there made for each of 
these classes of cases. 

But it seems to be supposed that the bond 
is forfeited, even where the seamen are law- 
fully discharged, unless the three months' 
wages are paid to the consul. The court 
think othei'wise: the cases where seamen 
may be lawfully discnarged, are provided for 
in the third section, and there is no reference 
in that section to the bond du-ected to be 
given by the master. The condition of the 
bond is prescribed in the first section, and 
it certainly can embrace no cases, beyond 
those enumerated in the law; and the pay- 
ment of the three months' wages, where the 
vessel is sold, or where the seaman is dis- 
charged with the consul's consent, is not men- 
tioned in the condition of the bond, as direct- 
ed in the act of congress, and consequently 
is not intended to be secured by It. 

The two sections of the law, before men- 
tioned, apply to different cases; the first pro- 
vides for the cases where the vessel returns 
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to the United States; the third provides for 
cases -whereaShe is sold abroad. They are 
hoth intended to guard the seamen, Tvho are 
always friendless and unprotected, in foreign 
ports, from the injustice and despotism of the 
captain; and also to preserve them, as far 
as possible, for the service of our own ma- 
rine. Therefore, when the vessel returns, the 
captain is compelled to bring home his crew 
with him, unless he can show that they were 
separated from the ship, in some one of the 
modes pointed out in the fii-st section; and 
the bond is intended to accomplish this ob- 
ject; but it was not the policy of the United 
States to prevent om* ship-owna's from sell- 
ing their vessels in foreign ports; and it 
would have been a virtual prohibition Qf sale, 
if they had been compelled, notwithstanding 
a sale, to bring home the crew. The third 
section, therefore, provided for the cases of 
sales In foreign ports, and instead of compel- 
ling the captain to bring home the crew, it 
compels him to fm-nish the consul with the 
means of sending them home, if they are will- 
ing to come, and tempts them to return by 
refusing tliem the money, until they have en- 
gaged a passage to the United States. But 
the bond prescribed in the first section, was 
not intended to cover the cases mentioned in 
the third; there is nothing, in any pai-t of the 
law, from which such an intention can be in- 
ferred. 

If, therefore, the vessel was sold abroad, 
the bond m question does not apply to the 
case; no suit can be maintained on it, unless 
the Elvira has returned to the United States. 
It is admitted that she has not returned. The 
United States, therefore, can have no cause 
of action on the bond; and it is unnecessary 
to inquire whether Kossiter B. "Wade was or 
was not discharged, or was or was not paid 
his three months' wages; because there can 
be no breach of the condition of the bond, 
and, consequently, no cause of action upon it, 
if the Elvira has not returned to the United 
States. 

Some other questions were argued at the 
bar; but it is unnecessary to express an opin- 
ion upon them, as the points, above decided, 
dispose of the case. The judgment of the 
district court is, therefore, reversed. 

[NOTE. Stiit was brought by the United 
States against the master, Francis T. Montell, 
and his sureties, upon another bond, given for 
the proper return of the ship's register. Judg- 
ment was had upon this bond in the district 
court, and the money, ?1.200, was paid into 
court The collector of customs thereupon filed 
his petition in the district court, prayinp; that a 
moiety of the sum recovered be paid to him and 
to the naval officer and surveyor, under the act 
of congress relative to penalties and forfeitures. 
The district court dismissed the petition, but 
was reversed by the circuit court upon appeal by 
the petitioners. Case No. 15,798.] 
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Shipping — Joint Ownekship — Partsekship — 

BiLi- of Lading— Master's Fkatjp— 

LiABiLiTY OP Vessel. 

[1. On a libel against a vessel and her master, 
who was a part owner, by the assignee of a 
fraudulent bill of lading issued by him, where 
there is no allegation of joint ownership m the 
vessel and her business by the intervening part 
owners, there can be no recovery against them 
and their interest in the vessel.] 

[2. Common ownership in a vessel does not 
create a common-law partnership; and an in- 
dividual part owner has no power, because of 
such relation to the o*hers, to bind them in rela- 
tion to matters extra the necessary preservation 
of the property itself.] 

[3. The master cannot subject a ship in rem, 
much less the co-owners, to a responsibility for 
safe carriage or delivery of cargo not actually 
laden on board for transportation in the lawful 
employment of the vessel.] 

[4. A master, being a part owner in a vessel, 
who issues a fraudulent bill of lading, is liable 
in damages to an assignee thereof m good faitb 
who made advances thereon, which damages 
may be recovered against the vessel to the ex- 
tent of his interest therein.] 

[This was a libel in rem by Francis T. 
Montell and others against the schooner "Wil- 
liam H. Rutan, and in personam against 
her master, Charles C. Rose, for damages 
for the nonperformance of a bill of lading,] 

The bill of lading was executed by Rose, 
the master of the vessel, at Alexandria, Va., 
on September 30, 1857, by which he acknowl- 
edges the shipment on the vessel by Charles 
Howard, Jr., of 3,000 bushels of wheat and 
1,000 bushels of corn, and which was to be 
delivered at New Xork to the shipper or 
his assigns. The libellants alleged that they 
advanced on tliis bill of lading the sum of 
$4,200, and it was assigned to them, and 
that on the arrival of the vessel at New 
York they demanded the wheat and corn, 
but the vessel failed to deliver more than 
150 bushels of wheat and 1,000 bushels of 
corn, and they demanded judgment for the 
value of the cargo not delivered, against 
the vessel and the master, whom they al- 
leged to be one of the owners thereof. Process 
was issued against the vessel, and also 
against Rose, with a clause of foreign at- 
tachment against his property, under which 
tlie vessel was seized, and personal service 
was made upon Rose. Rose never appeared 
in the action. But William Sprague and 
others, "intervening for their interest in the 
schooner," appeared and defended the ac- 
tion, denying that the master was part own- 
er, and setting up that the bill of lading was 
false and fraudulent; that the -wheat men- 
tioned in it was never shipped on board her, 
except 150 bushels, which was duly deliver- 
ed. And they proved on the trial the cor- 
rectness of their allegation as to the bill of 
lading. The libellants claimed on the trial 
that the master, as part owner, was in law 
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the copartner of the other owners in this 
affreightment contract, and that they and 
the Tessel were accordingly liable to them 
on it. 

Beehe, Dean & Donohue, for libellants. 
Benedict, Burr & Benedict, for claimant. 



HELD BY THE COURT (BETTS, Dis- 
trict Judge): That there is no allegation in 
the pleadings that the claimant's interest 
was that of a joint ownership in the vessel 
and her business, nor is the action brought 
against them individually, nor is any charge 
made against them of a common liability 
under the bUl of lading. That the state o*f 
the pleadings, accordingly, does not author- 
ize the description of relief sought for. That 
the law does not stamp upon a common 
ownership of vessels the character of a com- 
mon-law partnership. Individual part own- 
ers have no power because of such connec- 
tion with other owners to bind their fellows, 
aside of and beyond the necessary and regular 
uses of the vessels themselves. They do not 
acquire with their interest in that class of 
property an agency over it to implicate the 
responsibility of their co-owners, in rela- 
tion to matters extra the necessary preserva- 
tion of the property itself. Story, Ag..42; 
Story, Partn. 650; Fland. Shipp. 378; Pars. 
Mar. Law, 334; 3 Kent, Comm. 151; Abb. 
Shipp. 137. That a cardinal restriction which 
applies to this case is that a master cannot 
subject a ship in rem, much less his co-own- 
ers, to a responsibility for safe carriage or de- 
livery of cargo not actually laden on board 
of it for transportation in the lawful em- 
ployment of the vessel. This principle is 
too firmly rooted in the doctrines of com- 
mercial jurisprudence to be now subject to 
question in this country or in England. The 
Freeman, 18 How. [59 U. S.] 182; Vande- 
water v. MUIs, 19 How. [60 U. S.] 82; Story, 
Ag. § 456; Gi-ant v. Norway, 2 Eng. Law & 
Eq. 337; Coleman v. Biches, 29 Eng. Law & 
Eq. 323. That as the libellants prove, by 
the testimony of the master himself, that 
he executed the bill of lading with knowl- 
edge that the wheat was not on board at 
the time, the bill of lading was nugatory 
and fraudulent, as to the vessel and all her 
co-owners, except the master himself. That, 
on the evidence, the master was interested' 
in the vessel. That the interest of the claim- 
ants in the vessel is not so disclosed by the 
pleadings as to be affected by the result 
of the prosecution. That the decree can act 
on the vessel itself, in no way beyond the 
clear ownership of the master, and within 
the allegations of the libel of proofs. That 
the libellants are entitled to a decree against 
the master for their damages by reason of 
the breach of the bill of lading executed by 
him. 

Ordered, therefore, that they recover that 
amount against him, and that it be referred 
to a commissioner to ascertain the amount; 
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that the commissioner report also the value 
of the vessel and the time she was arrested 
in this suit, or the amount for which she 
was bonded and the value of the master's 
interest in her, and that, on the coming in 
of the report, the libellants have leave to 
claim the appropriation towards the dam- 
ages of the value of such individual interest 
of the master in the vessel as may be de- 
creed to be vested in him and legally al- 
lowable tOAvards the satisfaction of the dam- 
ages. 
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MONTFORD v. HUNT. 

[3 Wash, a O. 28.] i 

Circuit Court, D. Pennsylvania. April Term, 

1811. 

Res J(;dicata— Estoppel— Bill for Relief fkosi 
Jddgmext— Effect of Fohsier Suit. 
The plaintiff had filed a bill on the equity side 
of the circuit court of Georgia, against the de- 
fendant in which he sought relief from a judg- 
ment obtained against him upon a promissory 
note drawn by him, daiming that the amount of 
me note had been paid by the endorser, against 
whom a suit had been instituted in a state court 
in Pennsylvania; and who, having been talien 
in execution under a eaoias ad satisfaciendum, 
gave the plaintiff certain securities, (afterwards 
lound of no value,) and was tben discharged 
from the execution. The bill was dismissed in 
^eorgia; and the plaintiff having paid to the de- 
fendant the amount of the judgment, instituted 
this suit to recover the sum paid bv him, on the 
ground, that the discharge of the endorser from 
execution was a satisfaction of the debt. Eeld, 
that the decree of the circuit court of Georgia 
was conclusive on the plaintiff; the same facts 
as those now relied upon, having been before 
tnat court, or which might have been submitted 
by the plaintiff m the bill, to the consideration 
of the court, at the time of the proceeding. 
[Cited in Draper v. Gorman, 8 Leigh, 64a] 

The case was as follows: The defendant re- 
covered a judgment against the plaintifie in 
the circuit court for the district of Georgia, 
upon a promissory note given by Gibson to 
Young, endorsed by Young to the plaintiff, 
and by the plaintiff to the defendant. At 
the same time, the defendant commenced an 
action in the state court of Pennsylvania 
against Young; recovered a judgment, and 
issued a capias ad satisfaciendum; upon 
which Young was taken, and afterwards dis- 
charged by the defendant from custody, upon 
giving to the defendant certain securities, 
which, however, produced no actual satisfac- 
tion of any part of the debL The plaintiff 
filed a bUl, on the equity side of the circuit 
court of Georgia, stating that the defendant 
had received satisfaction of his debt from 
Young, and obtained an injunction to tlie 
judgment at law. The discharge of Young, 
out of execution, was not known to the plain- 
tiff, nor set forth in his bill; nor is it stated 
in the defendant's answer, but was fully 

1 [Originally published from the JISS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq ] 



(;17 Fed, Cas. page 617] 

proved by the deposition xif Mr. Duponceau, 
taken in tlie cause. The injunction was dis- 
solved on motion, and the cause coming on to 
be heard, the court decreed that the judgment 
obtained by the defendant at law, against 
the plaintiff, had not been satisfied, and dis- 
missed the bill. From this decree, Montford 
appealed to the supreme court of the United 
States, but not prosecuting the same, it was 
dismissed. Having paid to the defendant, 
the amount of the judgment obtained against 
him in the circuit court of Georgia, the plain- 
tiff brought this action to recover it back, as 
money had and received; upon the ground, 
that the discharge of Young out of execution 
by the defendant, was a satisfaction of the 
debt, in like manner, as if Young had paid 
the money; and besides, that the securities 
assigned by Young to the defendant, should 
be considered as a satisfaction, though after- 
wards given up. It appears, that the whole 
subject, as urged by the plaintifE in this case, 
was in evidence before the circuit court of 
Georgia, in the equity suit. 

Mr. Dallas and J. R. IngersoU, for plaintiff, 
contended— 1. That the discharge of Young, 
out of execution, was equivalent to satisfac- 
tion by a prior endorser, and consequently, 
that the payment by the plaintiff to the de- 
. fendant, was so much money received to his 
use, which the defendant could not conscien- 
tiously retain. 2. a?hat the decree on the eq- 
uity side of the circuit court for the district 
of Georgia, was not conclusive, not being a 
case within the first section of the fourth ar- 
ticle of the constitution; and if it is open to 
examination, it will appear that the court 
mistook the law. 3. If these points be estab- 
lished, then, upon the case of Moses v. 
M'Farlain [unreported], an action at law will 
lie, to recover money, erroneously paid under 
the judgment at law. 

The court stopped Mr. IngersoU, for defend- 
ant 

WASHINGTON, Circuit Justice. The case 
is too clear to admit of an argument. Even if 
an action for money had and received, would 
lie, to recover back money paid under a judg- 
ment unreversed and in full force, which the 
court by no means admits; still, the plaintiff 
has selected another remedy, and another ju- 
risdiction to try his right; and the question 
now submitted to this jury, is in all its parts 
the very same which was brought before the 
equity side of the circuit court for the district 
of Georgia, where it received a final decision. 
If the plaintiff, from ignorance of facts, did 
not state his case properly in his bill, the 
deposition of Mr. Duponceau contained a full 
disclosure of all the facts necessai-y for him 
to know, and he might then have amended 
his bill, if he had tliought it necessary. If 
the circuit court erred in the opinion on which 
the decree was founded, the plaintiff had his 
remedy by appeal, which he first took, and 
then abandoned. This decree,, then, is con- 
clusive between these parties; for it would 
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Jbe a strange anomaly in the jurisprudence of 
this country, if the judgment of a state court, 
should be conclusive in every other state, and 
yet, that the judgment of a circuit court, sit- 
ting in one state, should be considered as a 
foreign judgment in another state, and ex- 
aminable before a circuit court sitting there, 
or before a court of that state. Plaintiff 
agreed to be called.— Nonsuit. 



Case No. 9,7S6. 

In re MONTGOMERY. 
[3 Ben. 364; i 3 N. B. R. 137 (Quarto, 35).] 
District Court, S. D. New York. Aug., 1869. 
Bankkuptct — Paiment of Fees op Bankedpt's 
Attorney bt Assignee. 
Where, in involutary bankruptcy proceedings, 
the attorney for the bankrupt petitioned the 
court for the payment of his bill for services m 
the matter, out of the funds in the hands of the 
assignee, and the register certified that such serv- 
ices had saved the estate considerable expense, 
and recommended the payment of the bill: Sdd, 
that, if the assignee should, in writing, approve 
of the payment, on the grounds set forth, an 
order would be made allowing the payment. 

In this case, which was a proceeding in in- 
voluntary bankruptcy, the attorney for the 
bankrupt [Hemy B. Montgomery] presented 
to the court a petition foi- the payment of his 
bill for services renaered 'n the matter, set- 
ting forth that, by his advice, the bantrupt 
had not opposed the proceedings, whereby a 
long litigation was saved to the creditors; 
that he spent much time in preparing the 
schedules of the bankrupt's debts and prop- 
erly; that, by his advice, property which had 
been transferred bv the bankrupt, had been 
surrendered to the assignee, to the amount of 
some $6,000; that the bankrupt had no prop- 
erty; and that the attorney would be unpaid 
for his services, unless his bill was paid out 
of the moneys in the hands of the assignee. 
He prayed for an order directing sudi pay- 
ment. Accompanying the petition was a cer- 
tificate of the register, as follows: 'T think 
that the services and advice of Mr. Olney has 
saved the estate, in the above matter, consid- 
erable expense, and expedited the conversion 
of tbe estate into money; and, if consistent 
with the practice in like cases, I would recom- 
mend the payment of the above bill out of the 
funds in the hands of the assignee." 

[To the Hon. Samuel Blatchford, District 
Judge of the District Court for the Southern 
District of New York: The petition of Jas. 
B. Olney, attorney and counselor at law, 
shows that a petition in bankruptcy was filed 
in this court against Henry B. Montgomery, 
claiming that said Montgomery, by a sale to 
Baldwin Griffin, violated provisions of the 
bankrupt act [of 1867 (14 Stat. 517)], and ask- 
ed that he be adjudicated a bankrupt. Your 
petitioner further shows that Henry B. Mont- 
gomery and Sylvester B. Sage were co-part- 
ners, and in 1868, Sage sold out to Mont- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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gomery, and the fiim -was dissolved; but the 
partaership was in fact insolvent on the last 
days of December, 1868. Sage was declared 
bankrupt. Montgoirery sold his property, 
real and personal, to his father, Thomas Mont- 
gomery, and Baldwin Griffin, his brother-in- 
law, to seevu-e them for moneys advanced to 
him by them. It was of this transfer that 
Montgomery's creditors complained, and a pe- 
tition was filed in this court as aforesaid. 
Your petitioner further shows that by his 
counsel and advice all the property trans- 
ferred by said Montgomery to his father and 
Griffin, both real and personal, was at once 
surrendered, given up, and transferred to the 
assignee without any trouble, expense, or 
hindrance on the part of the banki-upt or his 
friends, and the assignee has taken posses- 
sion of the same and turned the same into 
money, and realized from the sale thereof 
some six thousand dollars, as your petitioner 
is informed and believes true, and the said 
amount is now in his hands awaiting distii- 
bution. Your petitioner further shows that 
said bankrupt has voluntarily surrendered all 
his property to the said assignee, and that he 
is to-day not worth one dollar, and has no 
means with which to pay the petitioner's fees 
and expenses as counsel, and which services 
are rendered necessary therein; and that by 
reason of the counsel, advice, services, fees, 
and expenses so made and incurred, and ren- 
dered by said petitioner to and for said Mont- 
gomery, as stated in the schedule hereto an- 
nexed, there has been actually saved to said 
estate and the creditors the sum of five hun- 
dred dollars, and your petitioner will go un- 
paid and unrewarded for his services and ex- 
penses, unless the same be paid out of the 
moneys in the hands of the assignee. Your 
petitioner further says that the services and 
expenses set forth in the annexed bill are 
true and correct, and the charges reasonable, 
and that your petitioner has had no pay there- 
for. Your petitioner, therefore, asks that an 
order may be gi-anted allowing to him the 
amount of said bill from the moneys in the 
hands of the assignee. Jas. B. Oliiey. 

[Estate of H. B. Montgomery, 

To Jas. B. Olney, Dr. 
February 20, 1S69.— To services at 
New York two days from Catskill, 
on order to show cause why decree 
of bankruptcy should not be made, 
before the United States district 

„court 5 40 00 

Expenses 18 60 

Services making and copying inventory 
and schedules for Montgomery, two 

^flays . 20 00 

Cash paid for blanks 2 60 

Services on first meeting in preparing 

papers bankrupt 10 00 

Services at subsequent times, and at- 
tendance before register for Mont- 
gomery, and counsel 30 00 

Services rendered otherwise in bank- 
rupt proceedings 15 00 

August 17. — Services before the regis- 
ter on behalf of Montgomery 20 00 

?156 20 
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[By THEODORE B. GATES, Register: 
[I think that the services and advice of Mr. 
Olney has saved the estate in the above mat- 
ter considerable expense, and expedited the 
conversion of the estate into money, and, if 
consistent with the practice in like cases, I 
would recommend the payment of the above 
bill out of funds in the hands of assignee.] 2 

BLATOHFORD, District Judge. If the as- 
signee shall, in writing, approve of the pay- 
ment of this bill out of the funds of the es- 
tate, on the grounds set forth in the petition 
of Mr. Olney, and in the certificate of the reg- 
ister, and of the amount of the charges, an 
order will be made allowing its payment. 

[isTOTB. This ease was subsequently heard 
upon motion of assignee to strike out claim of 
Baldwin Griffin, a preferred creditor, who had 
voluntarily surrendered his preference. Case 
No. 9,728. Aiterwards James B. Olney was 
allowed to file supplemental proof of debt. Id. 
9,729. Upon motion of assignee, the proof of 
debt filed by Jonathan B. Cowles was stricken 
out. Id. 9,730. The case was then heard for a 
determination of the priorities of creditors (Id. 
9,727), and finally upon the application of Thom- 
as Montgomery, a creditor, to be allowed to 
amend proof of claim (Id. 9,731).] 



Case 3Sro. 9,727. 

In re MONTGOMERY. 
[3 Ben. 567; 1 3 N. B. R. 429 (Quarto, 109).] 
District Court, S. D. New York. Dec. 23, 1869. 

BaXKKUPTCY— IXDIVIDCAL AXD PaRTNEKSHIP 

Assets. 
One member of a firm bought out the other, 
taking the notes and books of the firm, and 
agreeing to pay the debts of the firm, and he 
continued the business for fourteen months, re- 
plenishing the stock, mingling old and new, and 
selling from either indifferently, so that it was 
impossible to tell which were the firm's goods. 
He was then adjudicated a bankrupt, and the 
stock was sold by the assignee as his goods: 
Held, that the proceeds in the hands of the as- 
signee were to be held to be the individual es- 
tate of the bankrupt, and to be subject to the 
payment of his individual debts, before they 
could be applied to the payment of the debts of 
the firm. 

[Cited in Re Rice, Case No. 11,750.] 

[This case was formerly heard upon appli- 
cation of bankrupt's attorney to be paid coun- 
sel fees. Application allowed. Case No. 9,- 
726. It was again heard upon motion of as- 
signee to strike out claim of Baldwin Grif- 
fin, a preferred creditor, who had voluntarily 
surrendered his preference. Id. 9,728. It was 
then heard upon motion of James B. Olney, 
a creditor, to be allowed to file supplemental 
proof of debt. Id. 9,729, Upon motion of as- 
signee, the proof of debt filed by Jonathan 
B. Cowles was stricken out. Id. 9,730.] 

The register [Theodore B. Gates] certified 
to the court a question, as to the class of 
creditors who were first entitled to dividends. 



2 [From 3 N. B. R. 137 (Quarto 35).] 
1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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The Question arose on the following facts: 
Up to Novemher 23d, 1867, the bankrupt and 
Sylvester B. Sage were copartners in busi- 
ness, under the name and style of Montgom- 
eiy '& Sage, at Prattsville, in Greene county, 
as country merchants. On the day named, 
Sage sold out his interest in the store to 
Montgomery. The agi-eement contained this 
clause: "Also, that the said Henry B. Mont- 
gomery take the notes and books of the firm 
of Montgomery & Sage, and collect the same 
as far as can be, and, with the proceeds of 
the same, pay all the liabilities of the firm 
of Montgomery & Sage, which is this day 
dissolved, by mutual consent. But if there 
proves- to be a deficiency, or not enough to 
pay the debts, the remainder is to be paid 
equally by both parties, and, in case there 
proves to be an overplus, or more than 
enough to pay the liabilities, then the balance 
is to be equally divided between both par- 
ties." On the 5th of 'January, 1869, Sage was 
adjudicated a bankrupt, on his own petition, 
and, about one month afterwards, Montgom- 
ery was adjudicated a bankrupt, upon the pe- 
tition of certain of Ms creditors. Montgomeiy 
had continued the mercantile business as 
successor to Montgomery & Sage, and had, 
from time to time, replenished the stock of 
goods, mingling old and new together, and 
selling from either indifferently, so that it 
was impossible to tell which were the goods 
of MontgomeiT & Sage, and which were the 
goods of Montgomery alone. Moreover, the 
entire stock had been sold by the assignee of 
Montgomery as Montgomery's goods. The 
register gave his opinion, that the assets in 
the hands of the assignee should be regarded 
as belonging to Montgomery's individual es- 
tate, and liable, in the first instance, to the 
payment of Montgomery's individual debts 
in full, before any portion could be applied 
to the payment of the debts of Montgomery 
& Sage. 

BLATOHFOKD, District Judge. I concur 
with the register in his conclusion. 

[NOTEi. This case was again heard upon ap- 
plication of Thomas Montgomery to be allowed 
to file amended proof of debt. Case No. 9,731.] 



Case 'No. 9.7S8. 

In re MONTGOMERY. 

[3 Ben. 565; i 3 N. B. R. 374 (Quarto, 97).] 

District Court, S. D. New York. Dee. 11, 1869. 

Bankruptcy — Fkaodulest Pbeferexce — Sur- 

RENDBH BY PhEFERRED CREDITOR — 

Right to Prove Debt. 

Where a creditor, who had received property 
from a bankrupt, in preference over other cred- 
itors, contrary to the 39tJi section of the bank- 
ruptcy act [of 1867 (14 Stat. 536)], had surren- 
dered it to the assignee: ffeld, that, under the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



23d section of the act, he could prove his debt 

against the estate. 
[Cited in Re Reece, Case No. 11,633; Re Da- 
vidson, Id. 3,599; Re Tonkin, Id. 14,094; 
Re Scott, Id. 12,518; Re Hunt, Id. 6,882; 
Re Stephens, Id. 13,365; Re Dunkle, Id. 4,- 
160; Re Baxter, 25 Fed. 701.] 

[This case was formerly heard upon appli- ' 
cation of James B. Olney, attorney for the 
banknipt, to be paid counsel fees. The ap- 
plication was allowed. Case No. 9,726.] 

2 [This is a case of involuntary bankruptcy. 
Richard P. Burhaus, the assignee in this mat- 
tei", applied for an order for the examination 
of Baldwin Griffin, a supposed creditor of 
the above-named bankrupt, who had proved 
and filed his claim against the above bank- 
rupt. An order was duly issued on such ap- 
plication, and the said Grifiin appeared be- 
fore the undersigned and submitted to such 
examination. It appeared, on the examina- 
tion, that the bankrupt had been a merchant 
at Prattsville, in Greene county, and that on 
the 9th day of January, 1869, he executed a 
bill of sale to Grifiin of all the goods in the 
store and of the books of account of said 
Montgomery against his customers. The 
stipulated consideration was nine thousand 
dollars, from which was to be deducted two 
thousand one hundred and sixty-eight dol- 
lars and forty cents, alleged to be due from 
Montgomery to Griffin, and the residue was 
to be paid on various notes and other debts 
of Montgomery, some twenty-three in num- 
ber, and which are set out in the bill of 
sale. Griffin is a brother-in-law of Mont- 
gomery, and had been a clerk in his store, 
and the evidence leaves no doubt upon my 
mind but that Griffin knew at the time he 
accepted the bill of sale and the property 
therein specified, that Montgomery was in- 
solvent, and that this sale was designed to 
give him, Griffin, and the creditors mentioned 
in the bill of sale, a preference over the other 
creditors of said Montgomery. This trans- 
action constituted one of the grounds upon 
which Montgomery was adjudicated a bank- 
rupt. Griffin voluntarily surrendered to the 
assignee the property and accounts which he 
had received under the bill of sale. 

[On this state of facts the solicitor for the 
assignee moved to strike out the claim proved 
by Baldwin Grifiin, and that such claim be 
disallowed on the ground that Henry B. 
Montgomery, the bankrupt, being insolvent, 
or in contemplation of insolvency, on or about 
the 9th day of January, 1869, made a sale of 
his goods, chattels, property and estate to the 
said Baldwin Griffin, of great value, to wit: 
of the value of nine thousand dollars, with 
intent to give a preference to one or more of 
his creditors,' or one or more persons who 
might become liable for him as indorsers or 
security, in fraud of the act of congress to 
establish a uniform system of bankruptcy 
throughout the United States, passed March 
2, 1867 [14 Stat. 517]. That said Montgomery 

2 [From 3 N. B. R. 374 (Quarto, 97).] 
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was, by reason of said sale, among other 
things, afterwards, and on or about the 20th 
day of February, 1869, duly declared a bank- 
rupt In and by the United States district 
court for the Southern district of New York, 
on the petition of one or more of his creditors, 
and that the said Baldwin GriflBn, at the time 
of such transfer, had reasonable cause to be- 
Ueye that a fraud on said act was intended, 
or that said Montgomery was insolvent. Al- 
so that said Griffin, since said Montgomery 
was declared bankrupt as aforesaid, has sur- 
rendered to the assignee the property con- 
veyed under said transfer, and accounted for 
the property sold by him and money collected 
by him, being part of said property and es- 
tate conveyed to him by said Montgomery, 
thereby acknowledging that said transfer 
was made to him, with knowledge on his part 
that a fraud was intended on said act, or 
with like knowledge that said Montgomery 
was, at the time of said transfer, insolvent, 
and that, for the causes aforesaid, said Grif- 
fin is not permitted to prove or have allowed 
his said claim. 

[In answer to this motion, the solicitor for 
Mr. GriflSn makes the following points: First. 
"There is no proof that Mr. Griffin had any 
reasonable cause to believe that, on taking 
such payment or conveyance, a fraud on the 
bankrupt law was intended. Nor is there 
any proof that he had reasonable cause to 
believe that Montgomery was insolvent." 
Second. "It appears from the evidence and 
from the motion now pending, that Griffin 
has surrendered to the assignee all property, 
money, benefit and advantage received by 
him under the preference or transfer before 
alluded to, and that he is, therefore, en- 
titled to prove his claim in any view of the 
case, in accordance with the provisions of 
section 23 of the bankrupt law." Third. "The 
motion is too late after the claim has actual- 
ly been proven."] 2 
By THEODORE B. GATES, Register: 
2 [I think the decision of this question de- 
pends upon the construction that shall be given 
to the latter clause of section 39 of the bank- 
rupt act Standing by itself, it seems to pro- 
hibit the proof of a debt in such a case as the 
one under consideration. But section 22 pro- 
vides that if a person shall accept a preference, 
having reasonable cause, etc., he may never- 
theless prove his claim, and receive dividends, 
if he surrenders to the assignee all property, 
etc., received by him under such preference. 
There have been a few decisions of questions 
involving a construction of these provisions 
of the bankrupt law, and they have pro- 
ceeded upon different theories and have ar- 
rived at different conclusions upon almost 
identical facts. I have, therefore, sought to 
have the intention of the author of the law, 
and have received from the Honorable Thom- 
as A. Jenckes, M. C., a letter, of which the 
following is a copy: "Washington, December 

2 [li'rom 3 N. B. R. 374 (Quarto, 97).] 



8, 1869. Theodore B. Gates, Esq. Dear Sir: 
—The last clause of the 39tli section of the 
bankrupt act was intended to apply to cases 
in which the assignee was compelled to re- 
sort to legal process to recover the property, 
by defending which suit the creditor, who 
claimed to retain the property, would make 
himself party to the bankrupt's fraud, if any. 
I do not see that it is inconsistent with the 
provisions of the 23d section, by which a 
creditor, holding any of the bankrupt's prop- 
erty, can remove the stain of fx-aud by sur- 
rendering the property, and disclaiming all 
intent to become a party to the bankrapt's 
fraudulent proceedings. I think Judge Fox, 
of Maine, and Judge Field, of New Jersey, 
have given opinions to this effect upon these 
clauses. Respectfully yours, T. A. Jenckes." 
I adopt this consti'uction, and recommend that 
an order be entered denying the motion of 
the assignee's solicitor.] s 

BLATOHFORD, District Judge. The con- 
struction given by the register to the 23d and 
39th sections of the act is the correct one, 
and the motion of the assignee should be de- 
nied. 

[NOTE. This case was subsequently heard 
upon motion of James B. Olney to be allowed 
to file supplemental proof of debt. Case No. 
9,729. Afterwards, upon motion of assignee, 
the proof of debt filed by .Jonathan B. Cowles 
was stricken out. Id. 9,730. The priorities of 
creditors were determined in Id. 9,727, and 
finally Thomas Montgomery was not allowed to 
file amended proof of debt. Id. 9,731.] 



Case No. 9,729. 

In re MONTGOMERY. 

[3 Ben. 566; 1 3 N. B. R. 423 (Quarto, 108>.] 

District Court, S. D. New York. Dec. 11, 18(59. 

Baskruptct — Pkoof of Claim — Motion fob 
Leave to Amend — Coxtrol op Court 
Thereover. 
Where a creditor filed a proof of debt on 
May 28th, 1869, and in the following October 
was examined by the assignee, and then applied 
to amend his proof of debt: Sdd, that his ap- 
plication should be granted. 
[See In re Parkes, Case No. 10,754.] 

[This case was formerly heard upon appli- 
cation of bankrupt's attorney to be paid coun- 
sel fees. Allowed. Case No. 9,726. It was 
afterwards heard upon motion of assignee to 
strike out claim of Baldwin Griffin, a preferred 
creditor, who had surrendered his preference. 
Motion allowed. Id. 9,728.] 

2 [By THEODORE B. GATES, Register: 
James B. Olney, one of the creditors of the 
above-named bankrupt [Henry B. Montgom- 
ery], proved his debt against said bankrupt, 
individually, on the 28th day of May, 1869, at 
the sum of two hundred and twenty-five dol- 

3 [From 3 N. B. R. 374 (Quarto, 97).] 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [From 3 N. B. R. 423 (Quarto, 108).] 
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lars; and lie also proved, at the same time, a 
debt of the same amomit against said bank- 
rupt, as a member of the late firm of Mont- 
gomery & Sage. On the application of the 
assignee in this matter, an order had been 
granted requiring the said James B. Olney 
to appear before the undersigned on or about 
the 6th day of October last past, and submit 
to an examination in regard to his said claim. 
Sundry other creditors were also ordered to 
appear at the same time and be examined as 
to their several claims. The said James B. 
Olney was in attendance as solicitor of one 
or more of such creditors, and the proceedings 
were, from time to time, adjourned until the 
day above-named, before the case of said 
James B. Olney was taken up. Said Olney 
was then examined by the solicitor for the 
assignee on his own claim, and moved^ upon 
his own evidence, and upon an affidavit, for 
leave to amend his proof of claim. This was 
objected to by the solicitor for the assignee 
upon the grounds.: First. It is too late. The 
original proof of claim having been made on 
the 28th day of May, 1869, and no application 
for amendment having heretofore been made. 
Second. Also upon the ground that an order 
upon him to testify in regard to this claim 
having been made prior to the 6th day of Octo- 
ber, 1869, and there having been two or more 
meetings since that time, and no application 
having been made prior to this time, it is now 
too late for the register to entertain the mo- 
tion to amend, and especially after testimony 
has been given in the case. I respectfully 
submit the question thus presented for the de- 
cision of his honor the district judge. 

[I think the amendments should be allowed 
if amendments of proofs of debts are permis- 
sible under the banki-upt law [of 1867 (14 Stat. 
517)]. Section 22 regulates the mode of prov- 
ing debts, and provides that the court may, 
on application of the assignee, or any creditor, 
or of the bankrupt, or on its own motion, ex- 
amine the bankrupt upon oath, or any person 
tendering, or who has made proof of claims 
concernmg the debt sought to be proved, and 
shall reject all claims n-ot duly proved, etc. 
Under this section it has been held that the 
court has, at all times, full control of all proofs 
of debts and the right to entertain objections 
to the validity of the debts or the proofs there- 
of. In re Patterson [Case No. 10,815]; In re 
Jones [Id. 7,447]. It is the policy and pui-pose 
of the law to do equal and exact justice be- 
■ tween the estate of the bankrupt and credit- 
ors, and this provision should be construed to 
confer upon the court ample power to inves- 
tigate a claim at any stage of the proceedings, 
and to make any coiTCction equity and justice 
demand; not only to reduce the amount if it 
is too large, but also to increase it if, through 
inadvertence, it is smaller than by right it 
should be. Questions of amendment address 
themselves to the equitable consideration of 
the covu-t, and great discretion is exercised 
in disposing of them. In Re Brand [Id. 
1,809], it was held that a creditor who had 



(Case No. 9,730) MONTGOMERY 

inadvertently prejudiced his rights by making 
proof in an improper form, should be allowed 
to withdraw it, and amend or resubmit it in 
proper form. See section 1, Bankrupt Act. 
When proof is defective, a party will not oifly 
be allowed, but will be required, to amend it. 
In re Lowere [Case No. 8,577]; In re Myrick 
[Id. 9,999]. I think, therefore, an order should 
be entered in this matter, allowing the cred- 
itor to file supplemental proof of claim cor- 
responding with the facts set forth in his af- 
fidavit.] 3 

BLATCHFORD, District Judge. The de- 
cision of the register is correct. 

[NOTE. This case was subsequently heard 
upon motion of assignee to strike out Jonathan 
B. Cowles' proof of debt Case No. 9,730. The 
priorities of creditors were determined m Case 
No. 9,727. It was again heard upon apphcation 
of Thomas Montgomery to be^ allowed to file 
amended proof of claim. Id. 9,731.] 



Case No. 9,730. 

In xe MONTGOMERY. 
[3 Ben. 567; i 3 N. B. R. 426 (Quarto, 108).] 
District Court, S. D. New York. Dec. 11, 18C9. 
Baskroptot— Proof op Claisi— Note— New Note 
(Jive:m after AnjuniCATiox — Otn 
Debt Extinguished. 
"Where a creditor had proved a claim as en- 
dorser upon a note made by the bankrupt, but it 
appeared that, after the adjudication of bank- 
ruptcy, a new note had been given, and the first 
note taken up: Mdd, that the proof of debt must 
be disallowed. 
[Cited in Re Parkes, Case No.^10,754- Re 
Broich. Id. 1,921; Re Merrill, 21 Fed. 121.] 

[This case was formerly heard upon appli- 
cation of banki-upt's attorney to be paid coun- 
sel fees. Application allowed. Case No. 9,- 
726. It was again heard upon motion of as- 
signee to strike out claim of Baldwin Griffin, 
a preferred creditor, who had voluntarily sur- 
rendered his preference. Motion allowed. Id. 
9,728. It was again heard upon motion of 
James B. Olney, a creditor, to be allowed to 
file supplemental proof. Id. 9,729.] 
By THEODORE B. GATES, Register: 
2 [Jonathan B. Cowles, a supposed creditor 
of the above-named bankrupt, filed proof of 
a contingent claim against the said bank- 
rupt on the 24th day of March, 1869. The 
claim is based upon a note made by [Henry 
B-] Montgomery on the 24th day of Decem- 
ber, 1868, for five hundred dollars, indorsed 
by said Cowles, and at the time of the proof, 
held by the Farmers' National Bank of Cats- 
kill, where it had been discounted. The as- 
signee in this matter obtained an order for 
the examination of said Cowles, and his evi- 
dence, on such examination, having been tak- 
en, the following facts seem to be established 



3 [From 3 N. B. R. 423 (Quarto, 108).] 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [From'3 N. B. R. 426 (Quarto, 108).] 
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by the evidence, namely: On January S, 
1869, Montgomery made his note for five hun- 
dred dollars, payable to his own order three 
months after date, at the Farmers' National 
Bank, Catskill; the note was indorsed by H. 
B. Montgomery, Baldwin Griffin, and J. B. 
Cowles, in the order stated. That note ex- 
isted and was owned by the Farmers' Nation- 
al Bank of Catskill, where Montgomery was 
adjudicated a bankrupt, and where said 
Cowles proved his claim thereon. The note 
subsequently fell due, and was protested for 
non-payment. On the 19th day of July, 1869, 
five months after Montgomery was adjudicat- 
ed a bankrupt, a new note was again, for 
the same amou'at, made by Montgomery, and 
payable three months after date to the order 
of Baldwin Griffin, at the Farmers' National 
Bank. This note was indorsed by Baldwin 
Griffin, J. B. Cowles, and A. C. Cowles, and 
was used to take up the first-named note. 
This second note was protested for non-pay- 
ment, and on the 19th day of October, 18U9, 
another note was made for four hundred and 
fifty dollars, signed by Baldwin Griffin, to 
the order of J. B. Cowles, and indorsed by 
J. B. Cowles and A. C. Cowles, Montgomery's 
name not appealing on the paper. This note, 
together with fifty dollars in money advanced 
by J. B. Cowles, was used to pay the second 
note. [Case No. 9,726.] This last note will 
fall due on the 20th of January, 1870. Upon 
the evidence in the case the solicitor for the 
assignee moved to strike out Cowles' proof 
of claim upon the ground, First The claimant 
being second indorser, and only liable upon 
Griffin's failure to pay, is not entitled to prove 
the claim. 

[I think that Mr. Cowles would have been 
entitled to prove his claim upon the original 
note under the 6th clause of section 19 of 
the banki-upt law [of 1867 (14 Stat. 525)], by 
way of security against the possible irre- 
sponsibility of any of the parties personally 
liable, and then his right to share in the divi- 
dends would depend upon his having paid 
any or all of the note. But the real dif- 
ficulty in the way of Mr. Cowles proving a 
debt upon the note seems to me to grow out 
of transactions subsequent to the maturity of 
the first note, wliieh is doubtless the one Mr. 
Cowles based his proof upon, although he 
makes a mistake as to the date of it From 
the moment a debtor is adjudicated a bank- 
rupt, he is effectually separated from his es- 
tate and his contracts. These pass to the as- 
signee, who becomes the trustee of the es- 
tate for the benefit of the creditors. The 
bankrupt may, after his adjudication, make 
new contracts and acquire property which his 
former bankruptcy does not affect, and which 
his creditors (if he is finally discharged) can- 
not reach. See cases cited at note 6, p. 53, 
Bump, Bankr. (2d Ed.). If. then, a creditor 
of the bankrupt shall, after the adjudication, 
accept a new obligation from the bankrupt in 
substitution of the debt existing at the time 
of the filing of the petition, he relinquishes 
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his claim upon the estate of the bankrupt, 
and must look to his debtor alone for payment 
of his demand. In this case, Montgomery's 
note for five hundred dollars, indorsed by 
Griffin and Cowles, would have been prova- 
ble by either Griffin, or Cowles, or by the 
bank, against the estate, and was so proven 
by Cowles; but subsequently the bankrupt 
and all the parties to this note agree to make 
a new note, with which to pay the old and 
overdue note at the bank. The bank accepts 
the new note, and surrenders the old. The 
original debt was thereby extinguished, and 
the liability ceased to be a proper claim upon 
the estate of the bankrupt The discharge of 
Montgomery will not release him from this 
debt, and whoever finally pays this note may 
maintain an action against Montgomery for 
it upon showing the facts herein recited. Sec- 
tion 19 of the bankrupt act provides "that all 
debts due and payable from the bankrupt at 
the time of the adjudicatioa of bankruptcy, 
and all debts then existing, but not payable 
until a future day, * * * may be proved 
against the estate of the bankrupt" But the 
debt must continue to exist in the exact con- 
dition in which it was when the debtor was 
adjudicated a bankrupt If he and his cred- 
itor bargain about it after that time, and 
give it any essential modification, they detacli 
it from the beneficial operation of the law, 
and carry it over to the new estate in which 
the debtor has been placed by the adjudica- 
tion of bankruptcy. In re Williams [Case 
No. 17,705] it was held that when a judgment 
is rendered after the proceedings in bank- 
ruptcy upon a debt which existed before that 
time, neither the debt nor the judgment is 
provable. The debt is merged in the judg- 
raent, and the judgment did not exist at the 
time of the adjudication of bankruptcy. 

[I am of the opinion that the proof of debt 
filed by Jonathan B. Cowles should be 
stricken out, and that no dividends should be 
paid upon it] 2 

BLATCHFORD, District Judge. The deci- 
sion of the register is correct. 

[NOTE. This case was subsequentlv heard 
upon the question of the priorities of creditors. 
Case No. 9,<2(. It was again heard upon ap- 
plication of "Thomas Montgomery to be allowed 
to file amended proof of claim. Id 9 731 ] 



Case Ifo. 9,731. 

In re MONTGOilERY. 

[3 N. B. R. 430 (Quarto, 109).] 1 

District Court S. D. New York. Dec. 24, 1869. 

Baxkkuptcy— MoTiox TO Amend Proof— Notes 
—New Notes Given— Pjjoof by Mistake. 
Where a creditor proved claims on two old 
promissory notes, and then applied to amend 
proof so as to show that a new note had heen 
given in a settlement, in which said two notes 



2 [From 3 N. B. R. 426 (Quarto, 108).] 
1 [Reprinted by permission.] 
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were part consideration, and they had been 
proved by mistake, held, application to amend 
must be denied. The creditor may prove a new 
■claim on the new note, and an examination may 
te had on application of the assignee into the 
validity of the claims. 

[This case was formerly heard upon appli- 
■cation of bankrupt's attorney to be paid coun- 
sel fees. Case No. 9,726. It was again 
heard upon motion of assignee to strike out 
■claim of Baldwin Griflin, a preferred creditor, 
who had voluntarily surrendered his prefer- 
ence. Id. 9,728. James B. Olney, a cred- 
itor, was allowed to file supplemental proof 
of debt Id. 9,729. Upon motion of assignee, 
the proof of debt filed by Jonathan B. Cowles 
was stricken out. Id. 9,730. It was then 
heard upon the question of the priorities of 
creditors. Id. 9,727.] 

James B. Olney, solicitor for Thomas Mont- 
gomery, a supposed creditor of the above- 
named bankrupt, moved on affidavit, for 
leave to amend the proof of the claim of said 
•Thomas Montgomery. The solicitor for the 
assignee objected to granting such leave, and 
stated the following ground of objection: 1st. 
'That the application comes too late; that the 
proof of claim was made on the 2'lth day of 
Alarch, 1869, by J. B. Olney, attorney for 
Thomas Montgomery, on two notes set out in 
the proof, of seven hundred and eight dollars, 
each dated October 19, 1853, with indorse- 
ments thereon to July, 1864, amounting in the 
-aggregate to nearly two thousand dollars. 
That by the affidavit of Henry B. Montgom- 
ery, he acted as the agent of his father, in 
bringing and placing in the hands of said J, 
B. Olney the notes in question, when by the 
facts as stated by him and his father, he 
must have known that these notes had been 
satisfied by the giving of a note of nine hun- 
dred and. sixteen dollars in 18G4; and that no 
claim has been made, that there was an er- 
ror in the proof, until it was discovered that 
the notes of aiontgomery and Griffin could 
not receive a dividend until the claims 
.against H. B. Montgomery were satisfied; 
and the counsel for the assignee also objects 
to the amendment upon the ground that the 
matter above set forth in the last objection 
shows bad faith; also upon the ground that 
it appears by proof of claim of Amelia Griffin 
(wife of Baldwin Griffin, and daughter of 
Thomas Montgomeiy), that on the third of 
November, 1864, Henry B. Montgomery gave 
'Thomas Montgomery his due bill for one hun- 
dred and sixty-two dollare and seventy-one 
cents on settlement. The solicitor for Thom- 
as Montgomery objects to proof of claim of 
Amelia Griffin being used on this motion, on 
the ground that it has no bearing on the mo- 
tion. 
By THEODORE B. GATES, Register: 
The facts in the case are as follows: Proof 
was made by James B. Olney, as attorney for 
'Thomas aiontgomery, on the 24th of March, 
1869, upon three several notes, amounting in 
the aggregate to one thousand eight hundred 
.and forty-five dollars and twenty-nine cents, 
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which, with five hundred and fifty-four dol- 
lai-s and seventy-one cents interest, the cred- 
itor claims to be entitled to receive dividends 
upon. Two of these notes are for the sum of 
seven hundred and eight dollars each, and 
bear date October 19, 1853, and are made by 
Montgomery and Griffin. They are both pay- 
able to B. P. Cowles, or order, one nine 
months, and the other one year after date. 
The notes were not indorsed by the payee. 
Tlie first note is dated April 1st, 1859, for four 
hundred and twenty-nine dollars and twenty- 
nine cents, payable one year after date, to 
Thomas aiontgomery, or bearer, and is signed 
by Henry B. Montgomery. About this note 
there is no question. Indorsements for inter- 
est are made from time to time, on these sev- 
eral notes, down to the 1st of July, 1864, but 
no part of the principal of either appeai-s to 
have been paid. The two notes, dated Octo- 
ber 19, 1853, were given on account of the 
sale of certain merchandise (not for money 
lent, as stated by the proof), by said Cowles 
to Montgomeiy and Griffin, who were then 
copartners, but who dissolved in the fall of 
1854. Montgomery purchased the stock, and 
assumed the debts. Thomas MontgomeiT is 
the father of the banknipt, and Griffin and 
Cowles were sons-in-law of Thomas. Cowles 
died, leaving his property, including these 
notes, to his widow, as part of his personal 
estate. Soon after the widow died, and 
these notes went to Thomas Montgomery, the 
present owner. Henry B. Montgomeiy 
swears that he had a settlement with his- 
father in the fall of 1864, of all matters ue- 
tween them except the note of four hundred 
and twenty-nine dollars and twenty-one 
cents, and found a balance of nine hundred 
and sixteen dollars due to his father, and 
gave him a new note therefor, signed by him- 
self alone, and this he thinks was in Novem- 
ber, 1864. That the old notes were not tak- 
en up, because his father desired to presence 
them a short time, and hold them as memo- 
randa of the settlement, and that deponent 
has neglected to take them and cancel the 
same. Henry B. Montgomery was his fa- 
ther's messenger to bring these notes with a 
power of attorney, to Catskill, and placed 
them in the hands of his father's lawyer, to 
be proved in this matter. Indeed, he select- 
ed these notes from among the papers of his 
father, and delivered them to the attorney. 
Montgomery says he supposed the nine hun- 
dred and sixteen dollars was among them. 
It is a little curious that he did not examine 
these papers sufficiently to know whether 
they were the seven hundred and eight dol- 
lar or nine hundred and sixteen dollar notes, 
and it can hardly be credited that he should 
have picked out not only notes wrong in 
amount, but also in number, and carried them 
thirty-seven miles, and placed them in the 
hands of his father's attorney for proof, and 
never have discovered his error. But fur- 
ther on in Montgomery's affidavit, he says: 
That deponent, in the haste and confusion at- 
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tendant upon the hearing (the first meeting 
of creditors), did not think of the note of nine 
hundred and sixteen dollars above referred 
to, and not untU he had seen his father on 
his return home, did he remember the cir- 
cumstances of the transaction/ He then 
loolced for the nine hundred and sixteen dol- 
lar note, but -was not able to find it, nor has 
it been found. The affidavits of Griffin and 
Oluey are not material to the real question 
involved, except to show that neither Thomas 
nor Henry B. Montgomery gave any intima- 
tion to either of them from March 24th, when 
the notes were proved, to October 18th, that 
there was any error in the proof. The claim 
proven by Amelia M. Griffin is properly in 
evidence in this matter, and should be consid- 
ered in connection with this question. It 
may throw some light upon the subject, and, 
if so, the court should avail itself of it. That 
proof is upon a promissory note in the words 
and figures following: "$162.71. Prattsville, 
November 3, 1864. Due Thomas Montgom- 
ery, on settlement, one hundred and sixty-two 
dollars and seventy-one cents, with interest. H. 
B. Montgomery." The proof states that this 
note was given on a settlement between the 
parties to it. By reference to the indorse- 
ment on the first seven hundred and eight 
dollar note, I find the following: "Received, 
November 4, 1864, on the within, interest up 
to July 1, 1864," and on the other a like in- 
dorsement, but dated November 3d, 1864. 

I cannot reconcile all these circumstances 
with the statement of Henry B. Montgomery, 
that he gave a new note for the balance due 
on the two old ones. If that had really tak- 
en place, why should his father have retained 
the old notes? The reason given by Henry 
B. Montgomery is entirely unsatisfactory to 
my mind. The new note was all the "memo- 
randum" his father required or could have 
wanted. If he had really given a new note 
in November, 1864, why should the payment 
of interest up to July have been indorsed on 
the old notes on November 1, 1864? If there 
was a settlement and a new note given in 
November, 1864, as Henry swears, for nine 
hundred and sixteen dollars, why should the 
above note, dated on the 3d of that month, 
for one hundred and sixty-two dollars and 
seventy-one cents, "on settlement," have been 
given? and why should the old notes of 
Montgomery & Griffin have been proved, if 
there was a note of Henry B. Montgomery's 
substituted for them? I think Mr. Montgom- 
ery is confused in his recollection of these 
matters, and that he is entirely mistaken as 
to the nine hundred and sixteen dollar note. 
If such a note was given, there seems to 
have been no consideration for it. The orig- 
inal notes were not surrendered, but were 
kept until this application was made to 
amend the proof. Considering the evidence 
which has been submitted upon this applica- 
tion, with a view to do exact justice between 
Thomas Montgomery and the other creditor 
of his son, Henry B. Montgomery, I am con- 



strained to recommend that the application 
for leave to amend the proof of claim of 
Thomas Montgomery be denied. 

BLA.TOHFORD, District Judge. The prop- 
er course by which to obtain the relief sought 
by the alleged creditor is not by an amend- 
ment of the proof of debt. The amendment 
sought relates to a new and different claim 
from any one of those embraced in the exist- 
ing proof of debt The px-oper course is for 
the creditor to prove his newly-discovered 
debt independently. Then an investigation 
in regard to it can be had, on the application 
of the assignee, and also an investigation in 
regard to the two seven hundred and eight 
dollar notes, and the due bill for one hundred 
and sixty-two dollars and seventy-one cents, 
and the claims which ought to be rejected can 
be determined on the examination and cross- 
examination, as witnesses, of the alleged 
creditor himself and the bankrupt, and Mr. 
and Mrs. Griffin, and all others who know 
anything of the facts. For these reasons the 
leave to amend the proof of debt is denied. 
The clerk will certify this decision to the reg- 
ister, Theodore B. Gates, Esq. 
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In re MONTGOMERY. 

[12 N. B. R. 321; i 2 Cent. Law J. 440.] 

District Court, D. Indiana. May 4, 1875. 

Bankruptot— Amended Act— Pjieferexoes At- 
tacked Pkiou to December 1, 1873 — Mort- 
gage Gives Before Passage of Asiexded 
Act. 

1. The amendatory act of June 22. 1874 [18 
Stat. 178], does not apply to preferences and 
conveyances which are attacked in the course 
of proceedings in bankruptcy bes:un prior to De- 
cember 1, A. D. 1873, and within two years after 
the commencement thereof. 

2. The provision in section 11 of the amend- 
ment, which enacts that nothing contained in 
section 35 of the original act [of 1867 (14 Stat. 
534)] shall be construed to invalidate any se- 
curity taken in good faith at the time of making 
a loan, is only declaratory of what the law was 
before the passage of the amendment Before 
the original act was amended, a mortgage given 
to secure a loan made at the time, in good faith, 
was valid, even though the mortgagor was insol- 
vent at tlie time of executing the same, and the 
party making the loan had knowledge of the 
fact 

In 1871, Henry Monyhan loaned the bank- 
rupt [Milton Montgomery] three hundred 
dollars, and took his note therefor. This 
debt was unpaid in ilarch, 1873, when 
Monyhan loaned the bankrupt two hundred 
dollars more, for which the bankrupt exe- 
cuted another note, and promised to secure 
the whole debt by the execution of a mort- 
gage on his real estate. He did not return 
with the mortgage at the appointed time, 
and Monyhan brought suit against him. 
Pending this suit, the bankrupt brought a 
mortgage to Monyhan at Lancaster, on April 



1 [Reprinted by permission.] 
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10, '1873, which was considered defective. 
Monyhan and the banlorupt then went to- 
gether to Salem, where, at the office of 
Prow, who was Monyhan's attorney, on April 

11, 1S73, the bankinipt executed and de- 
livered his note to Monyhan for one thou- 
sand dollars, and a mortgage, to secure the 
payment of this note, and another for five 
hundred doUars, which was executed at the 
same thne, hut was not delivered. This note 
for one thousand doUars was in lieu of the 
two notes for three hundred dollars, and two 
hundred dollars, which were then surrender- 
ed to the bankrupt. The difference between 
the aggregate amount of these notes and ac- 
crued interest, and one thousand dollars, 
was at this time loaned the bankrupt by 
Monyhan. The remainder of the fifteen 
hundred dollars was never loaned the bank- 
rupt. The bankrupt was insolvent at the 
time, and had been so for some time pre- 
vious. His property was encumbered by 
liens, suits were pending against him in the 
courts, he was not paying his debts, and in 
the community where he lived he was gen- 
erally reputed to be in failing circumstances 
and insolvent. On July 24, 1873, a petition 
in bankruptcy was filed against him, and 
adjudication of bankruptcy was subsequent- 
ly had thereon. On October 3, 1873, Mony- 
han proved his debt against the estate of 
the bankrupt, claiming the mortgage afore- 
said as security therefor. Exceptions there- 
to were filed August 18, 1874, by James 
Reynolds and George H. Smith, who are 
creditors of said bankrupt, and whose debts 
have been duly proven against his estate in 
bankruptcy, and a re-examination of the 
claim of Monyhan was had, in the course 
of which the foregoing facts were elicited. 

By Mr. Register BUTLER: 

The bankrupt law provides that the transfer 
of property by an insolvent debtor, within a 
specified period of time before the filing of a 
petition in bankruptcy by or against him, and 
under other circumstances which are also speci- 
fied in the law, is fraudulent and void. The 
transfer becomes absolutely void upon the 
filing of the petition in bankruptcy, and may 
be subsequently set aside as such at the 
instance of the assignee. The only limita- 
tion imposed by the law upon suits for this 
purpose, is that contained in section 2, which 
provides that they shall be brought within 
two years after the cause of action accrues. 
The cause of action accrues with the filing 
of the petition in bankruptcy. Sections 14 
and 38. These provisions, which govern 
suits by assignees to set aside fraudulent 
conveyances, are substantially applicable to 
proceedings by an assignee or a creditor who 
has proved his debt under section 22 of the 
law, and rule 34 of the supreme court (ITnit- 
ed States), to have the court reject claims 
which are alleged to be "founded in fraud, 
illegality, or mistake," when the alleged 
fi-aud or illegality consists in the assertion 
of a security for a debt which has been ob- 
17FED.0AS. — 40 
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tained in violation of them. If then, the 
mortgage executed by the bankrupt in this 
case to Monyhan, on the 12th of April, A. D. 
1873, and claimed by the latter in his proof 
of debt against the estate of the bankrupt 
as security therefor, was void under the law 
as it existed on the 24th of July, A. T>. 1873, 
when the petition in bankruptcy was filed, 
these creditors, Reynolds and Smith, ac- 
quired then a right to have it set aside as 
such, which they are at liberty to assert at 
any time within two years afterwards, un- 
less they are divested of it by the amenda- 
tory act of June 22, A. D. 1874. Section 10 
of the amendatory act substitutes the period 
of two months where it was four months, 
and the period of three months where it was 
six months, in section 35 of the original act, 
as the time within which a conveyance, 
violated in other respects, may be rendered 
absolutely void by the filing of a petition in 
bankruptcy by or against the person who 
has made the same; and suspends the opera- 
tion of the act in the one case for two months 
and in the other case for three months after 
its passage. It was evidently the intention 
of congress, as revealed by the contest of 
the amendment and its relation to the amend- 
ed law, that these provisions should apply 
only to conveyances which should be at- 
tacked in the course of proceedings in bank- 
ruptcy, begun after the expiration of these 
periods of time. They obviously do not re- 
fer to proceedings in bankruptcy begun pre- 
vious to their expiration. Section 11 of the 
amendment supplies the word -"knowing," 
where "reasonable cause to believe" was 
understood in section 35 of the original act. 
and prohibits such a construction of this 
section as would invalidate a bona fide se- 
curity for a contemporaneous loan, besides 
making some additional verbal changes, 
which it is unimportant to consider here. 
. It is a well settied principle of law, that 
a statute is to be so construed as to give it 
a prospective operation only, unless the in- 
tention of the legislature to make it retro- 
active is clearly and unambiguously ex- 
pressed, or necessarily implied [Harvey v. 
Tyler] 2 Wall. [69 U. S.] 347; [McEwen v. 
Den] 24 How. [65 U. S.] 244; [U. S. v. Heath] 
3 Cranch [7 U. S.] 413. There is nothing in 
the terms of these sections of the amend- 
ment, which indicates an intention on the 
part of its framers, to have them apply to 
cases begun before its passage, or from 
which such an intention is necessarily in- 
ferred, and in the absence of any positive 
expression or necessary implication to this 
effect, they must be considered as prospec- 
tive only. The language employed in other 
sections of the amendatory act, and espe- 
cially in section 17, by which the provisions 
of that section are made expressly applica- 
ble to "cases of bankruptcy now pending, or 
to be hereafter pending," etc., seems to de- 
note that the general provisions of the act 
were not intended to apply to cases pending 
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at the time of its passage. Confirmatory of 
this view is the clause in section 12, by 
which its provisions are made retroactive 
as to cases of involuntary bankruptcy be- 
gun since December 1, 1873. Here the in- 
tention of the legislature is clearly express- 
ed, and it is reasonable to presume that had 
a like intention existed with reference to 
other sections, it would have been expressed 
with legal clearness. This section, as well 
as section 11, makes actual knowledge by 
the person to whom a conveyance is made, 
of an intended fraud on the bankrupt law, 
one of the essentials of a fraudulent con- 
veyance, and extends the application of its 
provisions to all involuntary cases begun 
since December 1, 1873. It thus excludes 
any construction which would bring within 
its purview involuntai-y cases commenced 
before that time. Such was the opinion of 
Hopkins, J., in Hamlin v. Pettibone [Case 
No. 5,995]. Tliis being an involuntary case, 
which was begun prior to December 1, 1873, 
section 12 is consequently inapplicable to it 
The principles of construction which have 
been here applied to the interpretation of 
sections 10, 11, and 12 of the amendment, 
have been fully approved in the considera- 
tion of other sections thereof. Section 9, 
which modifies the conditions of discharge, 
as they existed in the original act, was held, 
in Re Perkins [Case No. 10,983], to apply 
only to cases begun after its passage. Such, 
also, was the opinion of Blatehford, J., in 
Re Prancke [Id. 5,046]. Moreover, the con- 
struction which was given section 9 in Re 
Perkins, supra, has been already adopted by 
this court, and, for this reason, the question 
under present discussion may be regarded as 
virtually settled in this district; for the ap- 
plication to other sections of the amendment, 
of the principles on which that decision was 
based, must result in giving them the con- 
struction which is claimed for them. 

The case of Singer v. Sloan [Case No, 12,- 
899], which is cited by counsel for Slonyhan, 
is not in point, as the petition in bankruptcy 
against Towle was filed since December 1, 
1873, The court especially says that "it is 
not necessary, for the purposes of this demur- 
rer, to decide whether cases brought, or acts 
done prior to said December, are to be con- 
trolled by the amendment. To avoid all 
doubt as to the views of the court, it is now 
held that said section 11 of the act of 1874 
controls all cases brought since December 1, 
1873." This case was decided by the district 
court for the Eastern district of Missouri. 
The circuit court for that district had al- 
ready decided, in Re King [Case No. 7,781], 
that section 9 of the amendment applies to 
pending cases, and the district court in the 
case cited, says, "The same reasoning which 
produced those nilings (i. e., in Re King, su- 
pra), would exact the construction now giv- 
en." The converse of this proposition is 
equally true, and where, as in this district, 
the court has held that section 9 does not 
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apply to pending cases, it may be said that 
the precedent "exacts" a like construction of 
the sections affecting fraudulent conveyances. 
If these sections are held to apply to cases of 
the kind under consideration, vested rights 
are thereby destroyed, and contracts are made 
good which were absolutely void before their 
enactment. Proceedings in involuntary bank- 
ruptcy are very frequently instituted for the 
purpose of recovering property fraudulently 
conveyed, and compelling an equal division of 
it among all creditors. One of the acts of 
bankruptcy charged in the petition against 
the bankrupt in this case, is the mortgage to 
Monyhan, which is in controversy. In 
Steamship Co. v. Joliffe, 2 Wall. [GO U. S.] 
450, Mr, Justice Field speaking for the court, 
it was held that when a right arises under, 
or is given by a statute, and "it has been so 
far perfected that nothing remains to be done 
by the party asserting it, the repeal of the 
statute does not affect it or an action for its 
enforcement. It has become a vested right 
which stands independent of the statute.'' 
This case being therefore governed by the law 
In existence when the petition in bankruptcy 
was filed, it remains to be ascertained wheth- 
er, upon the facts adduced in evidence, the 
mortgage claimed by Monyhan as security 
for his debt, is in violation of it. It was exe- 
cuted within the four months preceding the 
filing of the petition in bankruptcy. It is 
conceded that the bankrupt was insolvent 
when it was executed. The legal effect of 
the mortgage was to give Monyhan a prefer- 
ence over other creditors as to part of his 
debt, and to prevent the distribution of the 
mortgaged property under the banknipt law 
and defeat the operation thereof, and the 
bankrupt must, therefore, be presumed to 
have intended these results of his acts. 

The only other point to be determined is 
whether or not Monyhan had reasonable 
cause to believe the bankrupt was insolvent, 
and that the mortgage was in fraud of the 
bankrupt law. The evidence shows that such 
a state of "facts and circumstances were 
known to Monyhan as clearly ought to have 
put him, as a prudent man, upon inquiiy." 
Buchanan v. Smith, 16 Wall. [83 U. S.] 277. 
He might have ascertained the insolvency of 
the bankrupt by reasonable inquiry, and he 
must, therefore, be held to have had reason- 
able cause to believe that the bankrupt was 
Insolvent. Id. These were matters of common 
notoriety and of public record, and there 
were proceedings in the courts which Mony- 
han personally, or hy his attorney (with 
whose knowledge he is chargeable), must be 
presumed to have known, which were in fact 
sufficient of themselves to afford reasonable 
cause for this belief. The mortgage itself, 
under all the circumstances of its execution, 
was out of "the usual and ordinary course of 
business of the debtor," and, as such, was 
"prima facie evidence of fraud." Section 35. 
Commenting on this provision of the law. 
Hall, J., said, in Graham v. Stark fCase No. 
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5,67G], "This prima facie evidence is pres- 
ent to any creditor who accepts a security in 
any case to which the provision is applicable; 
and unless the creditor has evidence sufficient 
to repeal this legal presumption, he has rea- 
sonable cause to believe that the security is 
fraudulent and void under the bankrupt act," 
For the foregoing reasons, it is the opinion 
of the register that the mortgage in con- 
trovei-sy is fraudulent and void under the 
provisions of the bankrupt law applicable 
thereto, and that the exceptions to the proof 
of debt of Jlonyhan ought to be sustained. 

John H. Butler, for creditors Reynolds and 
Smith. 
Francis Wilson, for Henry Monyhan. 

GKESHAM, District Judge. In 1871 Mony- 
han loaned the bankrupt three hundred dol- 
lars. About the 1st of March, 1873, Monyhan 
let the bankrupt have two hundred dollars 
more, and took his note, the latter at the saiiie 
time agreeing to give a mortgage on his real 
estate to secure the payment of this note and 
other loans to be made in the future. The 
bankrupt failing to return with a mortgage 
as soon after the loan of the two hundred 
dollars as he had agreed to, Monyhan placed 
the two notes, given for the two loans, in the 
hands of Prow, an attorney at Salem, and 
suit was brought on them. On the 10th ot 
April, suit having already been brought on 
the two notes, the bankrupt returned to 
Jlonyhan with a mortgage, which the lat- 
ter refused to take, because he believed the 
same was defective in form. . On the next 
day, April 11, Monyhan and the bankrupt 
went to Prow's office, where the mortgage in 
controversy was executed and delivered, the 
notes for the two hundred and three hundred 
dollar loans destroyed, and aionyhan loaned 
the bankrupt an additional sum, viz. : the differ- 
ence between the two notes destroyed and in- 
terest, and one thousand dollars. For the pur- 
poses of this opinion, no further statement of 
the facts is necessary- The agreement to give 
a mortgage at the time the two hundred dollars 
wa^ loaned was binding, and Monyhan might 
have enforced the same against the bank- 
rupt In equity the case stands as if the mort- 
gage had been esecuted at the time of the 
loan. That part of section 11 of the supple- 
mental act of June 22, 1874, which provides 
that nothing contained in section 35 of the 
original act shall be construed to invaliaate 
any security taken in good faith at the time 
of making a loan, was only declaratory of 
what the law was before the passage of the 
amendment. Before the original act was 
amended, a mortgage given to secure a loan 
made at the time in good faith, was valid, 
«ven though the mortgagor was insolvent at 
the time of executing the same, and the par- 
ty making the loan had knowledge of the 
fact. It is clear that at the time the mort- 
gage was executed and delivered at Prow's 
office, and the last money was advanced, and 
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at the time the two hundred dollars was loan- 
ed, the bankrupt was insolvent, and from all 
the evidence, I am unable to escape the con- 
clusion that Monyhan had knowledge of this 
fact, but I do not think Monyhan is shown to 
have acted in bad faith within the meaning of 
the statute, in taking the mortgage, so far as 
it covered the money advanced at the time of 
its execution, and the two hundred dollara 
loaned with a promise of security as stated. 
The exceptions are overruled and disallowed 
as to all of the claim, except the three hun- 
dred dollars loaned in 1871. In all other re- 
spects the opinion and finding of the regis- 
ter are approved. 
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The' MONTGOMERY v. The BETSEY. 

p. Gall. 416.] 1 

Circuit Court, D. Massachusetts. May Term, 
1813. 

Appeal — Abandonmekt by AppelijANt — Apfir- 
MATios— Prize Case. ., 

If, in a prize cause, the claimant appeal and 
desert his appeal, the circuit court may affirm the 
decree of the district court, with costs. 
[Cited in U. S. v. Haynes, Case No. 15,335; 
U. S. V. Certain Hogsheads of Molasses, Id. 
14,766; XT. S. v. The Glamorgan, Id. 15,214; 
Folger V. The Robert G. Shaw, Id. 4,899.] 
See The Elizabeth, 1 Hagg. Adm.226: The San 
Juan Nepomuemo, 1 Hagg. Adm. 267. 

[This was a libel by the privateer Montgom- 
ery (Holton J. Breed, commander) against the 
schooner Betsey (William Young, late mas- 
ter).] 

On trial of this cause in the district court 
on a prize allegation, one George Moreton 
claimed ?500, part of the cargo of the said 
schooner, as his property; and after a full 
hearing, the judge rejected the claim and de- 
creed the same money good and lawful prize 
to the captors, from which decree the^aaim- 
ant interposed an sppeal to this court, and, 
having failed to enter or prosecute his ap- 
peal, Pitman, Jun., for the captors, by pe- 
tition, prayed the court to affirm the decree of 
the court below, with costs. 

Cummings, Sprague, and Pitman, for cap- 
tors. 

STORY, Circuit Justice. As by the 21st sec- 
tion of the judiciary act of 24th September, 
1789, c. 20 [1 Stat. 83], appeals from the dis- 
trict court must be prosecuted at the nejct cir- 
cuit court held after pronouncing the decree, 
it is clear that this appeal must be pronounced 
to be deserted. The only question is whether 
the principal cause shall be remitted to the 
district court for final proceedings, or the de- 

1 [Reported by John Gallison, Esq.] 
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cree shall be affirmed in this court On ex- 
amination of the authorities and considera- 
tion of the i)eculiai. organization of this court, 
I am satisfied that on a failure of the appel- 
lant to enter and prosecute his appeal, the 
appeal may he pronounced to be deserted, 
and the principal cause remitted to the coiul; 
below for final proceedings; and hi such case 
the taxation of the costs may be retained 
in the circuit court, or directed to be made in 
the court below; or the appellant may produce 
the record and have the principal cause re- 
tained here, and, upon a hearing ex parte, 
daim an affirmation of the original decree, 
with costs. The appellant may therefore 
elect to proceed as he may deem most for his 
interest. I understand that an affirmation 
of the decree, in cases like the present, has 
been an unquestionable practice of this court. 
Decree affirmed, with costs. 
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[1 Sawy. 653; 4 An.. Law T. Rep. U. S. Cts. 
202.] 1 

Circuit Court, D. California. Aug. 26, 1871. 

Mexicam Laxp Grants— Van Ness Ordixaxoe— 
Grast by Alcalde — Attempt to Revoke — 
Grant to One Deceased — Statute op Limita- 
tions — ^Absence — Presumption of Death. 

1. An alcalde of the pueblo of San Francisco, 
in 1846, had no authority to revoke a grant once 
made by him and delivered, or to mutiliate its 
record. A mutilation of a record by him did not 
operate to divest a title already passed to the 
grantee. 

2. "When a party has been absent seven years 
without being heard of, the presumption of law 
then arises that he is dead. But when a partv 
is once shown to be alive, the presumption of 
law is that he continues alive until his death 
is proved, or the rule of law applies by which 
such death is presumed to have occurred, that is, 
at the end of seven years. This presumption of 
life is received in the absence of any countervail- 
ing testimony, as conclusive of the fact estab- 
lishing it for the purpose of determining the 
rights of parties as fully as the most positive 
proof. The only exception to the operation of 
this presumption is when it conflicts with the 
presumption of innocence, in which case the lat- 
ter prevails. 

[Criticised in People v. Feilen, 58 Cal. 224.] 

3. The presumption of the continuance of life 
rebutted in this case by evidence tending to show 
that the absent party met his death soon after 
his disappearance. 

4. A grant of land in the pueblo of San Fran- 
cisco, by an alcalde in 1846 to a person deceased, 
was void. 

5. The dty of San Francisco presented her 
claim for confirmation to the board of land 
commissioners created under the act of congress 
of March 3, 1851 [9 Stat 631]; the board con- 
fii-med the claim to a portion of the land, and re- 
jected it for the balance; an appeal was taken 
by the city from this dedsion to the district court 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 4 Am. Law T. 
Rep. U. S. Cts. 202, contains only a partial re- 
port.] 
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of the United States; the case was then trans- 
ferred to the circuit court of the United States 
for the district of California; and by that coiu-t 
a decree was rendered May 18, 1865, confirm- 
ing the daim of the city to four square leagues 
of land, subject to certain reservations and cr- 
ceptions therein mentioned. From this decree 
an appeal was taken to the supreme court of the 
United States, and whilst the case was pending 
there, congress passed the act of March 8, 18GG 
[13 Stat 332], "to quiet the title to certain 
lands within the corporate limits of the dty of 
San Francisco," by which act all the right and 
title of the United States, to the land situated 
within the corporate limits of the city, confirmed 
by the decree of the circuit court, were relin- 
quished and granted to the city, and the claim 
of the city to the land was confirmed, subject, 
however, to the reservations and exceptions des- 
ignated in the decree, and upon certain trusts as 
to the disposition of the land: Meld, that by this 
act the government determined the conditions 
upon which the claim of the city should be rec- 
ognized and confirmed, and that the title of the 
city, therefore, rests upon the decree of the cir- 
cuit court as modified by the act of congress— 
that is, her title is that which is recognized and 
established by the decree as thus modified. The 
decree must be read precisely as if the conditions 
prescribed in the act of conaress had been insert- 
ed in the decree by the court. 
[Cited in San Frandsco v. U. S., Case No. 12,- 
316.] 

6. The daim of the city of San Francisco, as 
successor of the pueblo, to her municipal lands, 
was founded upon the general laws of Mexico, 
by which pueblos, or towns, once established 
and ofiicially recognized, were entitled for their 
benefit and the benefit of their inhabitants, to 
the use of lands embracing the site of such 
pueblos, or towns, and of adjoining lands within 
certain limits. No assignment of these lands 
having been made to the pueblo under the former 
government the daim or right of the city was 
an imperfect one, requiring recognition and con- 
firmation in the mode prescribed by congress, 
like other claims to property of an imperfect 
character derived from Spanish and Mexican au- 
thorities. 

7. By the fifth section of the act of congress of 
July 1, 1864 [14 Stat 4], "To expedite the set- 
tlement of titles to lands in the state of Califor- 
nia," all the right and title of the United States 
to the lands within the limits of the dty, as de- 
fined by its charter of 1851, were granted to the 
city for the uses and purposes specified in the 
Van Ness Ordinance, subject to certain excep- 
tions designated. These exceptions consisted of 
all sites or other parcels of land which had been, 
or were then, occupied by the United States for 
military, naval, or other public uses, or such otli- 
er sites or parcels as might thereafter be desig- 
nated by the president within one year after the 
rendition to the general land office by the sur- 
veyor-general of an approved plat of the exterior 
limits of the city, as recognized by the section, 
in connection with the lines of the public sur- 
veys: Held, that the exception from the grant 
of such parcels as might be subsequently desig- 
nated by the president, did not defeat the entire 
grant; and that if the exception were not void 
for repugnancy, the title of the United States 
to the lands specified must be regarded as having 
passed by the act to the city with a right in the 
United States to resume the title to parcels upon 
the designation of the president within a speci- 
fied period. 

[Cited in Harris v. McGovem, 99 U. S. 166.] 

8. The adverse interest of the government to 
the lands within the corporate limits of 1851 
being released by the act of July 1, 1864, the 
titles conferred by the Yan Ness Ordinance be- 
came perfect legal titles. The act operated upon 
such titles as effectually as a patent would have 
done, and the right reserved to the United States 
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did not affect the perfect character of those 
titles. 
[Cited in Harris v.McGoyern, Case No. 6,125; 
Whitney v. Morrow, 112 U. S. 69b, 5 Sup. 
Ct. 334-1 
[Cited in Ohm v. San Francisco, 92 Cal. 453, 
28 Pac. 583.] 

9. The sixth section of the state statute of limi- 
tations of 1863, providing in substance that pa^ 
ties claiming real property under title derived 
from the Spanish or ilesican governments, or 
the authorities thereof, which had not been hnal- 
ly confirmed by the United States, or its legally 
constituted authorities, shall be limited to five 
years after its passage, within which to bnng aji 
action for the recovery of the property or its 
possession, but if the title had been thus finally 
confirmed, the parties shall be subject to the 
same limitations as though they derived their ti- 
tle from any other source, that is, shall nave 
five years from such final confirmation, is invalid 
so far as it applies to actions for the recovery of 
real property founded upon titles denved from 
Mexican or Spanish authorities, perfected after 
its passage, either by acfof congress or by judi- 
cial decree, survey and patent, and that, as to 
titles thus perfected, the ordinary period of limi- 
tation must be allowed from the date of their 
consummation, which exists with reference to 
actions on complete titles from other sources. 

[Cited in Le Roy v. Carroll, Case No. 8,266; 
*• Henshaw v. BisseU. 18 Wall. (85 TT. S.) 270.] 

10. The act of congress of March 3, 1851, 
passed in execution of the obligation of the 
United States, under the stipulations of tiie 
treaty by which California was ceded, to pro- 
tect the holders of titles derived from Mexican 
or Spanish authorities, is not subject to any con- 
stitutional objection, so far as it applies to tities 
of an imperfect character; that is, to tities which 
require further action of the political depart- 
ment of the government to render them perfect; 
and the action of the government under this act, 
and the rights of possession and enjoyment 
which the titie perfected thereby gives, cannot 
be defeated or impaired by any state legislation. 

This was an action for the possession of a 
flfty-vara lot situated within the limits of the 
city of San Francisco, as defined by its char- 
ter of 1851; and was tried by the court with- 
out the intervention of a jury, by stipulation 
of the parties. The plaintiff [John B. Mont- 
gomery] asserted title to the demanded prem- 
ises, under an alleged grant to his son, John 
E. Montgomery, issued by Alcalde Washing- 
ton A. Bartlett, bearing date on the first day 
of December, 1846. The defendants [Thom- 
as P. Bevans and others] claimed under a 
grant issued to Andrew J. Grayson by Alcalde 
Edwin Bryant on the twenty-sixth day of 
February, 1847. 

It was admitted by the parties, that San 
Francisco was, in 1846, a Mexican pueblo, 
claiming title to four square leagues of land, 
embracing the tract upon which the present 
city of San Francisco is situated; that in De- 
cember of that year, the above named Wash- 
ington A. Bartlett was alcalde or chief mag- 
istrate of that pueblo; and that in February, 
1847, Edwin Bryant was his successor as 
such alcalde. It was also admitted, that 
the city of San Francisco, as successor of the 
pueblo, asserted a claim for the four square 
leagues of land, and presented her claim for 
the same for confirmation to the board of 
land commissioners, created under the act 
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of congress of March 3, 1851; that such pro- 
ceedings were had in the prosecution of that 
claim, that on the eighteenth day of May, 
1865, it was confirmed by a decree of the cir- 
cuit court of the United States for the dis- 
trict of California, to the extent of the four 
square leagues. From the decree of the cir- 
cuit court an appeal was taken to the su- 
preme court of the United States, and 
whilst the appeal was pending, congress 
passed the act of March 8, 1866, which is 
given below. The appeal was accordingly 
dismissed on stipulation of the attorney-gen- 
eral. Townsend v. Greeley, 5 Wall. [72 XJ. 
S.] 337; Grisar v. McDowell, 6 WaU. [73 
U. S.] 379, The record of the proceedings 
in the case was presented in evidence and ref- 
erence was made to it on the trial. No offi- 
cial survey of the tract confirmed by the de- 
cree of the circuit court has ever been ap- 
proved by the commissioner of the general 
land office, or by the secretary of the interior. 
It was also admitted that the premises in 
controversy were within the limits of the city 
of San Francisco, as defined by its charter of 
1851, and within the description of lands cov- 
ered by the ordinance of the city called the 
"Van Ness Ordinance," adopted by the com- 
mon council and ratified by the legislature of 
the state, March 11, 1858. Grayson, the grantee 
of the grant from Alcalde Bryant, went into 
immediate possession under his grant, and 
either he, or parties tracing title througli him, 
have been in the uninterrupted possession of 
the premises, asserting ownership of the 
same under the grant ever since. The alleg- 
ed grant to Montgomery was not produced, 
but the plaintiff, who is the father of the 
grantee, and whose deposition was taken im- 
der a commission in Pennsylvania, testified 
that a document of that character was deliv- 
ered to him for his son in December, 1846. 
He was at the time a captain in the navy of 
the United States, in command of the sloop 
of war Portsmouth, lying in the harbor of 
San Francisco; and his statement was that 
the alleged grant was brought by a messen- 
ger from Alcalde Bartlett on board the Ports- 
mouth, and delivered to him for his son, who 
had, about a fortnight before, sailed up the 
Sacramento; that the messenger brought, at 
the same time, three grants, one for himself, 
and one for each of his two sons, and deliv- 
ered them all to him, the two latter to keep 
for his sous; and that afterwards, as he was 
leaving the port of San Francisco, he sent 
the grant for John E. Montgomery on shore 
to the alcalde to be kept for the grantee, as 
he did not expect to see him there again. 
It was admitted that this document could not 
be found among the papers of Alcalde Bart- 
lett, or among the papers he left with his 
successor in office, although diligent search 
had been made for it 

In connection with the testimony the plain- 
tiff offered a defaced record of the alleged 
grant, found in the book kept by Alcalde 
Bartlett, in which a record was made of 
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grants issued by him. The record was in the 
form of a certificate of the alcalde over his 

signature, that on the first day of December, 
18^, he had, by virtue of the authority vest- 
ed in him, granted the lot in question to John 
E. Montgomery, his heire and assigns, and 
had put the grantee in full and quiet posses- 
sion of the same. The signature of the al- 
calde is erased by lines drawn over it, but 
is plainly legible through the lines, and across 
the record the following words are written: 
"This title not given out in consequence of 
the loss of the petitioner before he could have 
done so, Feb. 1847. Wash. A. Bartlett, 
Chief Magistrate." The following is a copy 
■of this document, the erasions and endorse- 
ment, being as above stated: "Lot No. one 
hundred thirteen (113), granted to John E. 
:Montgomery. Chief Magistrate's Office, Yer- 
ba Buena. This is to certify that on the 
first (1st) day of December, A, D. 1846, I, 
Washn. A. Bartlett, alcalde or chief magis- 
trate of San Francisco, by virtue of the au- 
thority of my office, granted, ceded, conveyed 
and confirmed unto John E. Montgomery, 
now resident in the district, the lot No. one 
hundred thirteen in the town of Yerba Buena, 
said lot being fifty Spanish varas square, and 
gave the said John E. Montgomery, his heirs 
and assigns, a full and valid title to said lot 
No. one hundred thirteen (113), under the 
foi-m and conditions set forth in the title and 
recorded in this register, and that I put the 
said John E. Montgomery in full and quiet 
possession of said lot No. one hundred thir- 
teen (113), and record the same for his se- 
curity. Washn. A. Bartlett. Liber 'A' of 
Original Grants, page 201." The testimony 
of experts skilled in detecting resemblances 
and differences in handwriting was then tak- 
en, and from that testimony as well as from 
an inspection of the writings, it was clear 
that the lines over the signature and the writ- 
ing across the record, were made by the same 
pen and with the same ink, and hence the 
court was of opinion that they were both 
made at the same time; that is, at the date 
of the latter, in February, 1847; and being 
also of opinion that there was no authority in 
the alcalde to revoke a grant once made, or 
to mutilate its record, admitted the record 
in evidence against the objection of the de- 
fendants. 

It also appeared in evidence, that, besides 
the Portsmouth, the United States sloop of 
war, Warren, was, in November, 1846, lying 
in the harbor of San Francisco; and about 
the middle of that month, a launch from the 
Warren sailed from the harbor for Sutter's 
Fort, a place on the River Sacramento at a 
distance of about one hundred and twenty 
miles from San Francisco. The launch was 
manned by ten seamen, and was commanded 
by William H. Montgomery, a midshipman, 
and sailing-master on board the WaiTen. 
John E. Montgomery, brother of William, ac- 
cbmpanied the launch. Both of the Mont- 
gomerys were sons of Captain Montgomery. 



It was generally understood at the time, on 
board the Warren, that the launch was sent 
with money to pay the troops of the United 
States stationed at Sutter's Fort. The voy- 
age between San Francisco and Sutter's Fort 
was often made at that time in a single day. 
An ordinary voyage by sail from San Fran- 
cisco to the fort and back did not occupy 
over four or five days. The launch was pro- 
pelled by both sails and oars. From the time 
it sailed, no intelligence had ever been re- 
ceived of it, or of its officers, or of any of its 
men. About ten days after its departure, 
not hearing of it. Captain Montgomerj- be- 
came uneasy at its absence, and sent out 
several boats in search of it and of his sons 
and the men who sailed with them, and 
these boats were kept on the search for 
about two weeks. No trace was ever found 
of launch, officers or men, nor has any intelli- 
gence of its or their fate ever been received 
since. Captain Montgomery sailed with the 
Portsmouth from the port of San Francisco 
on the fifth or sixth of Decembei*. 1840. 
There was testimony taken as to the manner 
in which alcaldes in San Francisco, in 1846 
and 1847, made grants of lots in the pueblo, 
but this is sufficiently shown in the opinion 
of the court. John E. Montgomery was nev- 
er married, and never made any will, and by 
the law of California, the father takes the 
estate of a child dying intestate without is- 
sue. 

The following is the fifth section of the act 
of congress of July 1, 1864, entitled "An act 
to expedite the settlement of titles to lands 
in the state of California" (13 Stat. 332): 
"Sec. 5. And be it further enacted, that all 
the right and title of the United States to 
lands within the corporate limits of the city 
of San Francisco, as defined in the act in- 
corporating said city, passed by the legis- 
lature of the state of California on the fif- 
teenth of April, one thousand eighteen hun- 
dred and fifty-one, are hereby relinquished 
and granted to the said city and its succes- 
sors, for the uses and purposes specified in 
the ordinances of said city, ratified by an act 
of the legislature of the said state, approved 
on the eleventh of March, eighteen hundred 
and fifty-eight, entitled 'An act concerning 
the city of San Francisco, and to ratify and 
confirm certain ordinances of the common 
council of said city,* there being excepted 
from this relinquishment and gi-ant all sites 
or other parcels of lands which have been, 
or now are, occupied by the United States 
for military, naval, or other public uses, or 
such other sites or parcels as may hereafter 
be designated by the president of the United 
States, within one year after the rendition 
to the general land office, by the surveyor- 
general, of an approved plat of the exterior 
limits of San Francisco, as recognized in 
this section, in connection with the lines of 
the public surveys: And provided, that the 
relinquishment and grant by this act shall 
in no manner interfere with or prejudice any 
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bona fide claims of others, whether asserted 
adversely under rights derived from Spain, 
Mexico or laws of the United States, nor 
preclude a judicial examination and adjust- 
ment thereof." Under the clause of tnis act 
authorizing the president to designate other 
sites or parcels of land besides those pre- 
viously or then occupied by the United States 
for military, naval or other public uses, he 
designated on the twelfth of October, 1866, 
the island of Terba Buena, or Goat Island, 
for military uses. No other sites or parcels 
have ever been designated by him under the 
above act. 

The following is the act of congress of 
March 8, 1866, entitled "An act to quiet the 
title to certain lands within the corporate 
limits of the city of San Francisco" (14 Stat. 
4): !*Be it enacted by the senate and house 
of representatives of the United States of 
America in congress assembled: That all the 
right and title of the United States to the 
land situated within the coi-porate limits of 
the city of San Francisco, in the state of 
California, confirmed to the city of San Fran- 
cisco by the decree of the circuit court of the 
United States for the Northern district of 
California, entered on the eighteenth day of 
May, one thousand eight hundred and sixty- 
five, be, and the same are hereby, relin- 
quished and granted to the said city of San 
Francisco and its successors; and the claim 
of the said city to said land is hereby con- 
firmed, subject, however, to the reserva- 
tions and exceptions designated in said de- 
cree, and upon the following trusts, namely, 
that all the said land, not heretofore granted 
to said city, shall be disposed of and con- 
veyed by said city to parties in the bona fide 
actual possession thereof, by themselves or 
tenants, on the passage of this act, in such 
quantities and upon such terms and condi- 
tions as the legislature of the state of Cali- 
fornia may prescribe, except such parcels 
thereof as may be reserved and set apart by 
ordinance of said city for public uses: pro- 
vided, however, tliat the relinquishment and 
grant by this act shall not interfere with or 
prejudice any vahd adverse right or claim, 
if such exist, to said land or any part there- 
of, whether derived from Spain, Mexico or 
the United States, or preclude a judicial ex- 
amination and adjustment thereof." 

Charles T. Botts and W. W. Chipman, for 
plaintiffs. 

Edward J. Pringle and George & Lough- 
borough, for defendants. 

FIFJ/T), Circuit Justice. There was no au- 
thority in the alcalde to revoke a grant once 
made and delivered, or to mutilate its rec- 
ord. Neither an attempted revocation nor 
a mutilation of a record could operate to 
divest a title already passed to the grantee. 
If the grantee were living at the date of the 
grant, and thus capable of taking the title, 
a question which I shall hereafter consider 
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at length, the power of the alcalde over the 
property was exhausted when the grant was 
delivered; and the record of the fact was 
not subject to subsequent alteration by him. 

It may be proper to observe here that I 
do not assent to the doctrine asserted by 
counsel, that the record in the book of the 
alcalde is the grant, and that the title to the 
premises passed to the grantee when the 
signature of that oflacer was afiixed to it. 
The record does not purport to be a grant 
of itself; it contains no words of present 
transfer. It only purports to declare the 
.fact that a grant had already been made. 
It is undoubtedly primary evidence of that 
fact, but it is manifest that the alcalde did 
not consider this entry as the operative in- 
strument which passed the title, but only as 
record evidence of his official act. The book 
shows on. its face, and it also appears from 
the testimony in the case as to the mode of 
procedure pursued by the alcalde in making 
grants, that another document than the rec- 
ord was deemed essential to the transfer of 
the title, in other words, that the document 
intended for the grantee was considered as 
the grant. 

I am aware of the decision of the supreme 
court of this state, in Donner v. Palmer, 31 
Cal. 500, and have read with much interest 
the very able and learned opinion* of Mr. 
Justice Sanderson in that case; and I am 
not prepared to question the general sound- 
ness of the views there expressed, when ap- 
plied to grants made by Mexican alcaldes 
acting tmder the laws of Mexico, and adopt- 
ing the forms and modes of procedure pre- 
scribed by them. But it is a matter perfectly 
notorious that the alcaldes in the Pueblo of 
San Francisco, appointed shortly after the 
conquest by the military or naval authorities 
having command of the district, Imew little 
of Mexican or Spanish law, and less of the 
modes of procedure prescribed by them for 
the alienation of lands. They were informed, 
and this information Was the substance of 
their learning on the subject, that alcaldes 
under the Mexican law possessed authority 
to make grants of town lots upon petition; 
and they proceeded to exercise the authority 
without any knowledge of the limitations 
'upon its exercise imposed by that law, and 
in utter disregard of its forms and modes of 
procedure. The power they asserted they 
claimed under the law of Mexico, but in its 
exercise they followed the mode which was 
in accordance with the system of conveyan- 
cing with which they were familiar. Whether 
the departure from the Mexican mode af- 
fected in any respect the validity of the ex- 
ercise of the power, is a question which has 
no 'practical importance. The legislation of 
the state and of the United States has vest- 
ed in the holders of these grants, within the 
charter limits of ISol, an indefeasible es- 
tate, whatever the imperfection which attend- 
ed their previous title. 

But it is important in many cases to in- 
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quire into the modes of procedure adopted 
by the alcaldes in order to give the effect 
they intended to the record of their oflacial 
acts. In the present case there was a de- 
livery of the grant and the mutilation of 
the record was subsequently made. The 
present case is, in this respect, distinguished 
from the cases which have come under con- 
sideration by the supreme court of this state. 
The testimony of the plaintiff which proves 
the delivery of the grant, also proves the 
death of the grantee, or rather proves that 
he has not been heard from since the fif- 
teenth of November, 1846, and the law pre-, 
sumes the death of a person who has not been 
heard from for the period of seven years. 
The plaintiff claims the premises as the heir 
of the grantee, and relies upon the presump- 
tion of law as to the grantee's death to es- 
tablish his case. And, at the same time, 
he relies upon what he insists is a presump- 
tion of law of equal force, that the grantee 
having been shown to be alive on the fif- 
teenth of November, 1846, continued alive 
until the lapse of seven years, when the pre- 
sumption of death arose. The counsel for 
the defendants, on the other hand, contend 
that there is no presumption of the con- 
tinuance of life during this period of seven 
years, and that the plaintiff, asserting that 
the grantee was alive on the first day of 
December, 1846, as he must do to give efii- 
cacy to the grant of the alcalde, is bound to 
prove the fact; and failing to do so, his 
claim of title falls to the ground. The argu- 
ment upon which this position is based is 
substantially this: The presumption of death 
arises from the lapse of time since the party 
has been heard from; for it is considered 
extraordinary if he was alive that he should 
not be heard of dmring this period. Now, 
if he is to be presxuned to be alive up to 
the last day but one of the seven years, 
there is nothing extraordinary in his not 
having been heard of on the last day, and 
the previous lapse of "time during which he 
was not heard of becomes immaterial by 
reason of the assumption that he was liv- 
ing so lately. Language similar to this is 
found in the opinion of the exchequer 
chamber in the case of Nepean v. Knight, 
2 Mees. & "W. 895, and hence counsel argue' 
that there is no presumption in favor of the 
continuance of life during the penumbra, or 
death period, of seven years, for if such pre- 
sumption prevailed for one day after disap- 
pearance proved, it would necessarily prevail 
for six years and three hundred and sixty- 
four days, and the whole basis upon which 
the presumption of death rests would become 
absurd. The cases of Doe v. Nepean [5 Bam. 
& Adol. 86], decided by the court of king's 
bench, of Nepean v. Knight, mentioned above, 
decided by the exchequer chamber, and the 
ease of In re Fhene's Trusts, recently decid- 
ed by the court of appeal in chancery, in Eng- 
land [5 Ch. App. 139], are cited in support 
of this position. 



In Doe V. Nepean, 5 Barn. & Adol. 86, the 
lessor of the plaintiff claimed the premises in 
controversy by title accruing on the death of 
one Matthew Knight, who left England for 
America in 1806, and was not heard of after 
1807. The action was brought in 1832, and 
the question at the trial was whether the 
action was barred by the statute which lim- 
ited the entry of a person into lands to twen- 
ty years after title accrued. It was ad- 
mitted that Knight must be presumed to have 
died, more than seven years having elapsed 
since he was heard of, and if that presump- 
tion were referable to the time when the last 
intelligence was received of him, 1807, the 
action was brought too late; but if it arose 
only when seven years had elapsed from the 
receipt of such intelligence the action was in 
time. The judge before whom the case was 
tried was of opinion that the presumption of 
death only arose at the expiration of the 
period of seven years, or in other words the 
presumption of life continued until that time, 
and directed a verdict for the plaintiff, with 
leave to the defendant to move for a nonsuit. 
After argument upon the motion, the court 
of the king's bench held that the lessor of 
the plaintiff who gave no other evidence of 
Knight's death than his absence, failed to es- 
tablish that his death toot place within twen- 
ty years before the action was brought. Mr. 
Chief Justice Denman, in giving the opinion 
of the court, observed that though absence of 
a person for seven years without being heard 
of naturally led the mind to believe he was 
dead at the end of that period, it raised no 
inference as to the exact time of his death, 
and still less that death took place at the 
end of seven years. 

In the case of Nepean v. Knight, 2 Mees. & 
TV. 895, which was another action of eject- 
ment, for the same premises, the same Ques- 
tion was considered by the exchequer cham- 
ber and after elaborate argument, the doc- 
trine laid down in Doe v. Nepean was ap- 
proved, the court observing, in its opinion, 
that when nothing is heard of a person for 
seven years, it is a matter of complete uncer- 
tainty at what point of time in those seven 
years he died, and that of all the points of 
time, the last day is the most improbable and 
inconsistent with the ground of presuming 
the fact of death. And yet, in the opinion 
both of the king's bench, in Doe v. Nepean, 
and of the exchequer chamber, in this case, 
it is stated that the law presumes that a per- 
son once shown to be alive continues so until 
the contrary be shown, and that for this rea- 
son the onus of establishing the death of 
Knight rested upon the lessor of the plaintiff. 
The presumption of the continuance of life, 
thus stated, is inconsistent with the conclu- 
sions reached in both cases. If the presump- 
tion of life exists until death is shown, it is 
difficult to perceive why it should not con- 
tinue when death is not shown, until the 
period is reached at which the law has fixed 
as the ■ commencement of a different pre- 
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sumption. Clearly there Is no rule or prin- 
ciple whicli can limit its continuance at any 
period within the seven years, if it he ad- 
mitted to exist at all. 

In the case of In re Phene's Trusts, 5 Ch. 
App. 139, the court of appeal in chancery 
held, after elaborate consideration, that the 
time at which a person died within the seven 
years was not a matter of presumption, but 
of proof; also that there was no presumption 
in favor of the continuance of life after the 
disappearance of the party, and that the onus 
of proving the death of the party at any par- 
ticular time within that period, lay upon the 
person who claimed a right resting upon the 
establishment of either of these facts. 

In that case it appeared that one Francis 
Phene had died in January, 1861, having, by 
his will, bequeathed the residue of his estate 
to his nephews and nieces in equal shares, 
Nicholas Phene Mill was one of his nephews, 
and the share to which he would have been 
entitled, if living, was paid into court, be- 
cause it was uncertain whether he survived 
the testator. In 1869, letters of administra- 
tion were granted to his brother, who pre- 
sented a petition for the payment of the fund 
to him. It appeared in evidence that he left 
his parents' home in England, and went to 
America in August, 1853, and was last heard 
of in June, 1860, Vice-Chancellor James, to 
whom the petition was presented, granted its 
prayer, holding in deference to three previous 
decisions of Vice-Chancellor Kindersly and 
one of Vice-Chancellor Malins, that the de- 
ceased must be presumed to have survived 
the testator, upon the general doctrine that 
continuance of life once shown to esdst is 
presumed until death is proved, or at least 
for a reasonable period after disappearance; 
but as he dissented from the decisions, he di- 
rected the fund to be retained in court untiJ 
the respondents had an opportunity to bring 
the matter before the court of appeal. 

The decision of Vice-Chancellor Kindersly 
proceeded upon the presumption of the con- 
tinuance of life for a reasonable period after 
the party is shown to have been in existence; 
but Vice-Chancellor Malins extended the pre- 
sumption of the continuance of life to the 
expiration of the seven years. In Ee Ben- 
ham's Trust, L. R. 4 Eq. 416, the doctrine 
held by these judges was overruled, and if 
the opinion of the court of appeals contains 
a correct exposition of the law of England, 
and we are bound to presume that it does in 
the absence of any decision of the house of 
lords on the subject, that law supports the 
position of the counsel for the defendants in 
this case, that the onus rests on the plaintiff 
of showing that John B. Montgomery, who 
disappeared on the fifteenth of November, 
1846, and of whom no intelligence has since 
been received, was alive on the first day of 
December, 1846, when the grant of the 
alcalde was made. 

But the law as thus declared in England is 
different from the law which obtains in this 
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country, so far as it relates to the presump- 
tion of- the continuance of life. Here, as in 
England, the law presumes that a person 
who has not been heard of for seven years 
is dead, but here the law, differing in this 
respect from the law of England, presumes 
that a party once shown to be alive con- 
tinues alive until his death is proved, or 
the rule of law applies by which death is 
presumed to have occurred, that is, at the 
end of seven years. And the presumption 
of life is received, in the absence of any coun- 
tervailing testimony, as conclusive of the 
fact, establishing it for the purpose of de- 
termining the rights of parties as fully as 
the most positive proof. The only exception 
to the operation of this presumption is when 
it conflicts with the presumption of inno- 
cence, in which case the latter prevails. 

This rule is much more convenient in its 
application, and works greater justice than 
the doctrine which obtains in England, ac- 
cording to the decision in Re Phene's Trusts, 
that the existence of life at any particular 
time within the seven years, when the fact 
becomes material, must be affirmatively 
proved. In numerous cases such proof can 
never be made, and property must often re- 
main undistributed, or be distributed among 
the contestants not according to any settled 
principle, but according as one or the other 
happens to be the moving party in court 
Take this case by way of illustration: A 
man goes to sea on the first of January, 
1860, and is never heard of again; his father 
makes his will and dies on the first of July 
of the same year, leaving him a portion of 
his property, and the residue to a distant 
relative. If persons claiming under the 
missing man apply for the legacy to him, 
they must fail, for they cannot prove that 
he survived the testator. On the other hand, 
if the residuary legatee applies for the prop- 
erty on the ground that the legacy to the 
missing man has lapsed, he must fail, for 
he cannot prove that the missing man died 
before the testator, and the proof of his 
death in such case would be essential to the 
establishment of the applicant's right 

Nor is this rule as to the presumption of the 
continuance of life up to the end of the seven 
years, justly subject to the criticism of coun- 
sel, that it renders absurd the whole basis on 
which the presumption of death rests. There 
must be some period when the presmnption 
of the continuance of life ceases and the pre- 
sumption of death supervenes; and as in all 
cases where the existence of a presumption 
arising from the lapse of time is limited by a 
fixed period, it is difficult to assign any valid 
reason why one presumption should cease at 
the particular time designated, rather than 
at some other period, and a different presump- 
tion arise, except that it is important that, 
some time, when the change takes place 
should be permanently established. 

It would be difficult to assign any other 
reason than this for the presumption Which 
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obtains in some states, that a debt is paid, 
upon whieli no action has been brought, after 
the lapse of six years; and that it is unpaid 
up to the last hour of the sixth year. The 
presumption of payment arising from the 
lapse of time without action, it might be said 
with equal propriety, as in the present ease 
with respect to the presumption of life to the 
end of the seventh year, that if the presump- 
tion of non-payment extends up to the end of 
the sixth year, it renders absurd the whole 
basis upon which the presumption of payment 
rests. So it would be difficult to give any 
sufficient reason for admitting in evidence a 
deed thirty years old without other proof of 
its execution than what is apparent on its 
face, and at the same time refusing admis- 
sion to a deed except upon full proof of its 
execution, which has existed thirty years less 
one day— except that it is important that the 
period should be fixed at which the presump- 
tion arises which supei*sedes the necessity of 
direct proof. 

But it is umiecessary to pursue the subject 
further. I am of opinion that the plaintiff 
could rely, in the first instance, upon the pre- 
sumption of law as to the continuance of life 
to establish the fact that John E. Montgom- 
ery was alive on the first day of December, 
1846, when' the grant of the alcalde was is- 
sued. This leaves the plaintiff with a prima 
facie case of recovery. 

We turn now to the consideration of the af- 
firmative positions of the defendants. They 
contend that the evidence in the case rebuts 
the presumption of the contimiance of life, 
and warrants the inference that the alleged 
grantee died previous to the first of Decem- 
ber, 1846, and that the action is barred by the 
statute of limitations. 

It appears from the evidence that about the 
middle of November, 1846, a launch from the 
United States sloop-of-war, Warren, a vessel 
then lying in the harbor of San Francisco, 
and, with the Portsmouth, under the com- 
mand of Captain Montgomery, sailed from 
the harbor with ten seamen and two officers 
for Sutter's Fort on the Sacramento river. 
The two sons of Captain Montgomery were 
on the launch— William -H. Montgomery, a 
midshipman and sailing-master on the sloop, 
Warren, had the command of it; John E. 
Montgomery, who was clerk of Captain Mont- 
gomery on board the Portsmouth, accompa- 
nied his brother. It was understood at the 
time on board the Warren that the launch 
was sent with money to pay troops of the 
United States, Sutter's Fort is distant from 
the harbor of San Francisco about one hun- 
dred and twenty miles, and the voyage be- 
tween the two places is often made in a single 
day. An ordinary voyage from San Francis- 
co to the fort and back would not occupy over 
four or five days. The laimch in this case 
was propelled both by sail and by oars. From 
the time it sailed, no intelligemce has ever 
been received of it, or of either of the officers, 
or of' any of the meu who accompanied it. 
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About ten days after its departure. Captain 
Montgomery became uneasy at its absence, 
and sent out several boats in search of his 
sons and the men who sailed with them, and 
these boats were kept on the search for about 
two weeks, but no trace could be found of th& 
launch or men. Of their fate absolute igno- 
rance has existed to this day, now nearly a 
quarter of a century since their disappearance. 
Captain Montgomeiy himself left the port of 
San Francisco with the Portsmouth on the 
fifth or sixth of December following. 

Now it appears to me that there are only 
two inferences which can be drawn from 
these facts, when considered with reference 
to the character and positions of the men 
and officers: One is, that they died during 
the period within which they should have 
returned to San Francisco; the other is, 
that they deserted from the service. The 
latter inference cannot be entertained for 
several reasons: First, desertion is the high- 
est, and with cowardice, the basest of of- 
fences which can be committed by men in 
the naval service; it has never, it is be- 
lieved, been charged upon a naval officer of 
the United States; it can never, therefore, 
be accepted as an explanation of any act 
of his, except upon the clearest proof. Sec- 
ond, if the ease had been one only of de- 
sertion, and not of death, it is highly im- 
probable that no intelligence should have 
been received of any of the men during the 
long period which has since elapsed. Be- 
sides, with respect to the sons of Captain 
Montgomery, the natural effect of relation- 
ship must have led them to break the silence 
of years, and to seek communication with 
their father. 

The theory of desertion would require us 
to believe that officers and men conspired 
to commit the basest of crimes, beside lar- 
ceny of the public funds in their custody, 
and that for nearly a quarter of a century 
they have not only kept to themselves the- 
secret of their crime, but have so secluded 
themselves, twelve in number, from observa- 
tion, that no intelligence respecting any of 
them has reached the public. 

If desertion cannot be received as a rea- 
sonable explanation of their conduct, then 
death must be inferred. Death is the only 
fact which reconciles their conduct with the 
presumption of innocence, and with the or- 
dinary conduct which officers and men of 
the navy pursue while in the public service. 
It is the sole fact which satisfactorily ex- 
plains, according to the common experience 
and knowledge of men, which are proper 
grounds for judgment, the failure of the of- 
ficers and men to return to San Francisco, 
and the absolute silence of the world since 
respecting them. 

My mind is thus led irresistibly from the 
evidence to the conclusion, that the officers 
and crew on board the launch perished on 
the voyage to Sacramento, within a few 
days after their departure from San Fran- 
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Cisco. They probably perished in the Bay 
of San Pablo, or the Bay of Snisun. If the 
accident which occasioned their death had 
occurred in the Sacramento river, it is prob- 
able that some of the men -would have suc- 
ceeded, from the narrowness of the stream, 
in reaching the shore; and probably some 
trace of the launch would have been discov- 
ered. 

binding, as I do, that John E. Montgomery 
died before the first of December, 1846, the 
conclusion follows, that the grant of Al- 
calde Bartlett, intended for him, was inop- 
erative to pass the title. 

A grant to a person deceased, is void. 
The instrument must be issued to a person 
in being, or it will be as invalid as if made 
to a fictitious party- The position of the 
plaintiff's counsel, that if the grantee were 
dead at the date of grant, his heir-at-law 
took the title, is not tenable. The case of 
Landes v. Brant, 10 How. [51 U. S.] 373, 
cited in support of this position, is an au- 
thority against it In that case, Glamorgan, 
the patentee, had died in 1814, and the patent 
issued in 1845. The supreme court said 
that, according to the common law, the pat- 
ent was void for want of a grantee, but that 
the defect was cured by the act of congress 
of May 20, 1836 [5 Slat. 31], declaring: 
"That in all cases where patents for public 
lands have been or may hereafter be issued, 
in pursuance of any law of the United States, 
to a person who had died, or who shall here- 
after die before the date of such patent, the 
title to the land designated therein shall in- 
ure to and become vested in the heirs, devi- 
sees and assigns of such deceased paten- 
tee, as if the patent had issued to the 
deceased person during life." This act, of 
course, had no application to grants issued 
by alcaldes in the pueblo of San Francisco, 
whose authority never extended to the 
alienation of any public lands, but only to 
lands belonging to the pueblo. 

But, independently of the death of John E. 
Montgomery, before the first of December, 
1846, the defendants have a perfect defense 
to the action, under the statute of limitations. 
The sixth section of that statute, as passed 
in 1850, proviied that no action for the recov- 
ery of real property or its possession, should 
be maintained, unless the plaintiff, his ances- 
tor, predecessor or grantor, was seized or 
possessed of the premises within five years 
before the commencement of the action. In 
April, 1855, this section was amended by the 
addition of a proviso, declaring that an action 
might be maintained by a party claiming real 
property or its possession under title derived 
from the Spanish or Mexican government, or 
the authorities thereof, if the action was com- 
menced within five years from the time of 
the final confirmation of such title by the 
government of the United States, or its legal- 
ly constituted authorities. In April, 1803, the 
section was restored to its original language, 
but a new section was eiacted which, after 



(Ca.se No. 9,735) MONTGOMERY 

providing that the time which had already 
run under the previous act, should be comput- 
ed as a portion of the time prescribed as a' 
limitation in the new act, declares "that any 
person claiming real property or the posses- 
sion thereof, or any right or interest therein 
under title derived from the Spanish or Mex- 
ican governments, or the authorities thereof, 
which shall not have been finally confirmed 
by the government of the United States, or 
its legally constituted authorities, more than 
five years before the passage of this act, may 
have five years after the passage of this act 
in which to commence his action for the re- 
covery of such real property, or the posses- 
sion thereof, or any right or interest therein, 
or for rents or profits out of the same, or to 
make his defense to an action founded upon 
the title thereto; and provided, further, that 
nothing in this act contained shall be so con- 
strued as to extend or enlarge the time for 
commencing actions for the recovery of real 
estate, or the. possession thereof, under title 
derived from Spanish or Mexican govern- 
ments, in a case where final confirmation has 
already been had, other than is now allowed 
under the act to which this act is amenda- 
tory." 

By this last act, as I understand it, parties 
claiming real property under title derived 
from the Spanish or Mexican governments, or 
the authorities thereof, which had not been 
finally confirmed by the government of the 
United States, or its legally constituted au- 
thorities, were limited to five years after its 
passage within which to bring an action for 
the recovery of the property or its possession, 
but if the title had been thus finally con- 
firmed, the parties were subject to the same 
limitations as though they derived their title 
from any other source. This construction of 
the act is in accordance with a recent decision 
of the supreme court of this state in the case 
of Mayor, etc., of City of San Jose v. Trim- 
ble [41 Gal. 536]. 

Pinal confirmation as defined in the act, is 
deemed to be the patent of the United States, 
or the final determination of the ofificial sur- 
vey of the land under the act of congress of 
June 14, 1860 [12 Stat 33]. The efleect of 
this statute upon the action of the plaintiff is 
obvious. He claims the premises in contro- 
versy under title derived from the Mexican 
government, not directly by immediate grant, 
but indirectly through the action of the al- 
calde. That officer only had authority to 
alienate lands belonging to the pueblo; and 
the pueblo derived its claim and interest in its 
municipal lands under the general laws of 
Mexico. Its title was derived in the strictest 
sense of the terms, from the Mexican govern- 
ment. That title, although finally confirmed 
in fact by the decree of the circuit court of 
the United States, entered in the case of San 
Francisco v. U. S. [Gase No. 12,316], on the 
eighteenth day of May, 1865, and the legisla- 
tion of congress upon the claim of the city 
has not been finally confirmed within the 
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meaning of the act of 1863. No patent has 
been issued to the city upon the decree of 
confirmation, and the official survey has not 
been finally determined under the act of con- 
gress of June 14, 1860. The case of the plain- 
tiff falls, therefwe, directly within the provi- 
sion which requires the action to he brought 
within five years after the passage of the 
act. 2 

Before leaving this subject it may be prop- 
er to say a few words further upon the 
source of title to the land within the limits 
of the pueblo of San Francisco, as described 
in the decree of the circuit court of the United 
States, as there is much difference of opinion 
on the subject between counsel. 

The city of San Francisco, as successor of 
the pueblo, asserted title to four square 
leagues of land, embracing the site of the 
present city, and presented her claim for the 
same to the board of land commissioners, cre- 
ated under the act of March 3, 1851. The 
board confirmed the claim to a portion of the 
land, and rejected it for the balance. The 
city, not satisfied with tbis determination, 
prosecuted an appeal from the decision to the 
district court of the United States. From 
that court the case was transferred to the 
circuit court, and by this latter tribunal the 
claim of the city was confirmed to the ex- 
tent of four square leagues, and on the eight- 
eenth of May, 1865, the decree was entered. 
In the prosecution of the case it was not con- 
tended by the counsel of the city that any 
specific grant of land had ever been made or 
issued to her by Spain or Mexico. Her claim 
to the four square leagues was founded upon 
the general laws of Mexico, by which pueb- 
los, or towns, once established and officially 
recognized, were entitled for their benefit, 
and the benefit of their inhabitants, to the 
use of lands embracing the site of such pueb- 
los, or towns, and of adjoining lands within 
certain limits. "This right," as was said by 
the supreme court in Townsend v. Greeley, 
5 Wall. [72 U. S.] 336, and repeated in Grisar 
V. McDoweU, 6 "Wall. [73 U. S.] 372, "ap- 
pears to have been common to the cities and 
towns of Spain from an early period in her 
history, and was recognized in the laws and 
ordinances for the settlement and govern- 
ment of her colonies on this continent. The 
same .general system of laws for the estab- 
lishment and government of pueblos and the 
assignment to them of lauds, that prevailed 
in Spain, was continued in Mexico, with but 
little variation, after her separation from the 
mother country. These laws provided for 

2 This view of the effect of the statute of lim- 
itations upon the right of action of the plaintiffs, 
is modified in the opinion filed on denying the 
motion for a new trial. It is there held that the 
statute commenced running against the action 
of the plaintiff, from the first of July, 1864, the 
date of the passage of the "Act to expedite the 
settlement of titles to lands in the state of Cali- 
fornia. [13 Stat. 332.] That period expired in 
April, 1868, and the present action was not com- 
menced until May, 1870. 



the assignment to the pueblos, for their use 
and the use of their Inhabitants, of land not 
exceeding in extent four square leagues." 

Upon these laws as already stated, the city 
rested her claim. As no assignment of lands 
was made to the pueblo under the former 
government, the claim or right of the city 
was an imperfect one, requiring recognition 
and confirmation in the mode prescribed by 
congress, like other claims to property of an 
imperfect character derived from Spanish or 
Mexican authorities. 

From the decree of the circuit court of the 
United States an appeal was taken to the su- 
preme court; and whilst the case was pend- 
ing there, congress passed the act of March 
8, 1866, "To quiet the title to certain lands 
within the corporate limits of the city of 
San Francisco." By this act, all the right 
and title of the United States, to the land 
situated within the corporate limits of the 
city, confirmed by the decree of the circuit 
court, were relinquished and granted to the 
city, and the claim of the city to the land was 
confirmed, subject, however, to the reserva- 
tions and exceptions designated In the de- 
cree, and upon certain trusts as to the dispo- 
sition of the land. "By this act," said the 
supreme court in Grisar v. McDoweU [su- 
pra] "the government has expressed its pre- 
cise will with respect to the claim of the city 
of San Francisco to her lands, as it was then 
recognized by the circuit court of the United 
States. In the execution of its treaty obliga- 
tions with respect to property claimed under 
Mexican laws, the government may adopt 
such modes of procedure as it may deem 
expedient. It may act directly by legislation 
upon the claims preferred, or it may provide 
a special board for their determination, or it 
may require their submission to the ordinary 
tribunals. It is the sole judge of the pro- 
priety of the mode, and having the plenary 
power of confirmation, it may annex any 
conditions to the confirmation of a claim rest- 
ing upon an imperfect right, which it may 
choose. It may declare the action of the spe- 
cial board final; it may make it subject to 
appeal; it may require the appeal to go 
through one or more courts, and it may ar- 
rest the action of the board or courts at any 
stage." 

"The act of March 3, 1851, is a general law 
applying to all cases, but the act of March 
8, 1866, referring specially to the confirmation 
of the claim to land in San Francisco, with- 
drew that claim, as it then stood, from fur- 
ther consideration of the courts under the 
provisions of the general act It disposed of 
the city claim and determined the conditions 
upon which it shoifid be recognized and con- 
firmed. The title of the city, therefore, rests 
upon the decree of the circuit court, as modi- 
fied by the act of congress." 

By the statement that the title of the city- 
rests upon the decree of the court, is meant 
that her title is that which is recognized and 
established by the decree. The decree must 
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be read precisely as if tlie conditions pre- 
scribed in tlie act of congress had been in- 
serted in the decree by the court. No one 
■would have doubted, if that had been done, 
that the title was Mexican in its origin, and 
to be treated like other imperfect Mexican 
titles when confirmed by authority of the 
United States. 

It only remains to add that judgment must 
be entered for the defendants. If special 
findings are desired, the counsel for the plain- 
tife will prepare them and present them to 
me upon notice to the counsel of the adverse 
parties, for settlement; otherwise a general 
finding will be filed. 

Motion for New Trial. 

The plaintifiE's attorney moved for a new 
trial, before Mr. Justice Field, on the ground 
of newly discovered evidence, and alleged 
error in the finding of the court, and in its 
ruling upon the statute of limitations. The 
court denied the motion immediately after the 
argument, but stated that perhaps its opinion 
on the statute of limitations might requhre 
some explanation or modification; and if sat- 
isfied upon fm-ther consideration that such 
was the case, it would file a supplemental 
opinion on that pohit, but that its finding as 
to the death of the grantee at the time the 
grant was issued remaining, the judgment 
must stand as rendered, whatever qualifica- 
tion might be made in the opinion upon the 
statute of limitations. 

Subsequently the following opinion was 
filed: 

FIELD, Circuit Justice. When the motion 
for a new trial was argued, the views ex- 
pressed in the opinion of the court upon the ef- 
fect of the state statute of limitations of 1863, 
and particularly as to the time it began to 
run against the right of action of the plain- 
tiff, were earnestly combatted by counsel. 
It was contended by them, that the statute 
only began to run from the passage of the 
act of congress of March 8, 1866, and that the 
legal title to the premises until then was in 
the United States. T\Tiilst unable to agree 
with counsel in this position, I was so much 
impressed wilii their argument that I was 
induced to reconsider the opinion, and must 
now qualify in some particulars its conclu- 
sions. 

The sixth section of the statute of limita- 
tions of 1863, as stated, provided, in substance, 
that parties claiming real property under 
title derived from the Spanish or Mexican 
governments, or the authorities thereof, which 
had not been finally confirmed by the United 
States, or its legally constituted authorities, 
should be limited to five years after its pas- 
sage, within which to bring an action for 
the recovery of the property or its posses- 
sion, but if the title had been thus finally 
confirmed, the parties should be subject to 
the same limitations as though they derived 
their title from any other source, that is, they 
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should have five years from such final con- 
firmation. The statute, in another section, 
declared that by final confirmation yms meant 
the patent of the United States, or the final 
determination of the official survey of the land 
under the act of congress of June 14, 1860. 
As no final confirmation, within the meaning 
of the statute, that is, as no patent had been 
issued to the city and no official survey had 
been made, the attention of the court was 
drawn only to the provision of the statute 
for the commencemsnt of actions within five 
years after its passage. It did not then occur 
to the court, and was not suggested by coun- 
sel, that in consequence of the legislation of 
congress by the acts of July 1, 1864, and of 
March 8, 1866, no patent would ever issue to 
the city under the decree of confirmation, and 
that the act of June 14, 1860, had been re- 
pealed. But such is undoubtedly iiie case. 
The act of June 14, 1860, was repealed on the 
first of July, 1864; and it is not the practice 
of the land department of the United States, 
and there is no occasion for such practice, 
to issue patents for land granted by direct act 
of congress. A patent necessarily rests for 
its validity upon the legislation of congress, 
and if the provisions of such legislation are 
complied with— and it is itself presumptive 
evidence of the fact— it passes all the title of 
the United States to the premises designated. 
A grant by direct act of congress differs only 
from a patent, in that it passes the title 
without any intermediate steps from the sov- 
ereign proprietor, whereas the patent is only 
issued through the action of subordinate of- 
ficers. If any difference could exist in the 
grade of the two conveyances, the preference 
would fall to the legislative grant, as pro- 
ceeding more immediately than the patent 
from the original source of title. But in 
truth, there is no such difference; both pass 
the title of the grantor to the extent desig- 
nated. 

Now, by the fifth section of the act of con- 
gress of July 1, 1864, "to expedite the settle- 
ment of titles to lands in the state of Cali- 
fornia" (13 Stat 332), all the right and title 
of the United States to the lands within the 
limits of the city, as defined by its charter 
of 1851, were granted to the city for the uses 
and pui-poses specified in the Van Ness Or- 
dinance, subject to certain exceptions. These 
exceptions consisted of all sites or other par- 
cels of land which had been or were then 
occupied by the United States for military, 
naval, or other public uses, or such other 
sites or parcels as might thereafter be des- 
ignated by the president within one year 
after the rendition to the general land office 
by the surveyor-genei'al of an approved plat 
of the exterior limits of the city, as recog- 
nized by the section, that is, as defined by 
the charter of 1851, in connection with the 
lines of the public surveys. 

It is contended by counsel that the excep- 
tion from the grant of such parcels as might 
be subsequently designated by the president. 
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defeated the entire grant Their position is 
that the act is void for repugnancy, be- 
cause, to use their own language, it begins by 
gi-anting all, and ends by reserving all to the 
grantor. But this position is clearly untenable. 
The grant is genei-al, of all the lands within 
the limits of the charter of 1851, and the ex- 
ception is of such sites or parens of these 
lands as are or have been occupied by the 
United States, or may be designated by the 
president for particular uses. The power of 
future designation does not in terms extend 
so as to cover the whole grant, but only to 
parcels of the same. If the language of the 
exception would authorize, as supposed by 
counsel, the designation of one parcel after 
another until all the land granted was taken, 
it would not follow that the grant itself 
would fail, but only that the exception would 
be void for repugnancy. If the errant were 
between private parties it is possible that the 
exception would be regarded as void, either 
for uncertainty or repugnancy. The grant 
in such ease would be taken most strongly 
against the grantor. But the grant here be- 
ing a legislative grant, it is the duty of the 
court to give effect so far as possible to the 
intent of the legislature, if that can be as- 
certained, without reference to the technical 
rules which would control the construction of p 
private grant I am, therefore, of opinion that 
the right of the government to designate 
through the president, within a limited time, 
parcels of land for public uses, could be 
maintained. It is not to be presumed that 
the president would exercise the right so as 
to defeat the general purpose of the grant, 
which was to quiet the title of possessors of 
lots in the city under the Van Ness Ordi- 
nance. In this view the title of the United 
States to all the lands witliin the charter lim- 
its of 1851, should be regarded as having 
passed by the act to the city with a right 
in the United States to resume the title to 
parcels of these lands, upon the designation 
of the president within a specified period. 
But, if I am mistaken in this view, the ex- 
ception should be regarded as void, and the 
titles as having passed at once without any 
right in the United States subsequently to re- 
sume the title to any parcels. It Is of no 
practical consequence in this case which con- 
struction is adopted, for no parcel within the 
limits of the city, lying on the peninsula 
west of the bay, was ever designated by the 
president and the power of designation on 
the peninsula was released by the act of 
March 8, 1S66, in pursuance of which the 
-claim of the city was finally confirmed. The 
only designation ever made was that of the 
island of Yerba Buena, which is situated in 
the bay. 

Now, though the title of the city, as stated 
in the previous opinion, is Mexican in its ori- 
gin and was recognized and established by 
the decree of the circuit court of the United 
States, as modified by the act of congress of 
March 8, 1866, yet all adverse Interest of the 
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government to the lands within the corporate 
limits of 1851 being released by the act of 
July 1, 1864, the titles conferred by the Van 
Ness Ordinance became perfect legal titles. 
The act opei-ated upon such titles as effectual- 
ly as a patent would have done. The contin- 
gent right reserved to the United States did 
not affect the perfect character of those titles, 
any more than a like right of the United 
States to take property for public uses upon 
compensation affects the title of such prop- 
erty. There is good reason, therefore, for 
the position of counsel of the defendants, 
that the statute of limitations of 1863 began 
to run against the right of action of the plain- 
tiff on the first of July, 1864, if It be held that 
the statute did not run from Its passage. 

The statute allows, as already stated, five 
years after its passage for the commence- 
ment of an action, provided the title has not 
been previously perfected by final confirma- 
tion; if thus perfected, then five years from 
such confirmation. It does not contemplate 
the case of a final confirmation subsequently 
made, or, rather, it gives no force to such 
subsequent confirmation, and herein lies the 
defect of the statute. It is not competent for 
state legislation to impair the rights of the 
claimant flowing from subsequent confirma- 
tion. 

Upon the acquisition of California the obli- 
gation devolved upon the United States to 
protect the inhabitants of the territory In 
their property. This obligation was recog- 
nized by express stipulations of the treaty. 
The obligation being political in its character 
could be discharged, as I have often had oc- 
casion to observe in this court and when a 
member of the supreme court of the state, in 
such manner and on such terms as the gov- 
ernment might deem appropriate. By the 
act of March 3, 1851, the goverament deter- 
mined the conditions upon which it would 
discharge this obligation to holders of titles 
from Mexican or Spanish authorities. It 
there established a tribunal for the consid- 
eration of all claims to land by virtue of such 
titles, and required their presentation before 
it for investigation within a prescribed period, 
with such evidence, documentary or other- 
wise, as the holders might possess; appointed 
law officers to appear and contest their valid- 
ity; allowed appeals from the decisions of 
the tribunal to the courts of the United 
States, and provided oflicers to sui-vey and 
measure off the lands when the claims to 
them were finally adjudged to be valid. 

On the one hand the claimavt was com- 
pelled by this act, on pain of forfeiting his 
land, to present his claim to it before the 
tribunal thus created, and was subjected to 
numerous and expensive proceedings to es- 
tablish its justice and validity. On the other 
hand the government promised the claimant 
that if on the prescribed investigation and 
consideration by that tribunal, and the courts 
of the United States on appeal, his claim 
was found to be valid, it would take such ac- 
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tion as would render his title perfect, and 
give to him such evidence of ownership as 
would assure to him its possession and enjoy- 
ment. This legislation was not subject to 
any constitutional objection, so far as it ap- 
plied to titles of an imperfect character; that 
Is, to titles which required further action of 
the political department of the government 
to render them perfect. The precise point 
was adjudged by the supreme court of the 
United States, in the case of Beard v. Fed- 
€rey, 3 Wall. [70 U. S.] 478-490, where lan- 
guage respecting claims to land in California, 
derived from Spanish or Mexican authori- 
ties, the obligation with reference to such 
claims devolved upon the United States upon 
the cession of the country, and the character 
and effect of the act of congress of March 3, 
1851, is used, similar to that which is ex- 
pressed and repeated, so often as to become 
almost trite, in numerous decisions of the su- 
preme eoiurt of this state. 

The act of March 3, 1851, being constitu- 
tional, it is not within the legislative com- 
petency of the state to interfere with and de- 
feat its operation. This follows necessarily 
from the sovereign and supreme authority of 
the United States over all matters connected 
with the treaty and the enforcement of obli- 
gations incurred thereby. 

The statute of limitations of 1863, so far 
as it fixes a period after its passage within 
which actions must be brought for the recov- 
ery of real property claimed under titles of 
Mexican or Spanish origin, may not perhaps 
be open to any just objection where the titles 
are imperfect in their character and are un- 
confirmed. But to give efiCect to the statute 
so as to cut ofC or limit to the period desig- 
nated after its passage, the right of action 
upon those titles, when subsequently confirm- 
ed and perfected, would be to defeat in many 
instances the legislation of congress, and ren- 
der it subordinate to the action of the state. 

Many of the grants, as is well known, from 
Mexican and Spanish authorities, were for 
specific quantities of land lying within exte- 
rior boundaries embracing a greater quantity. 
They usually contained a clause providing for 
official segregation of the quantity designat- 
ed, with a resei-vation of the surplus for the 
benefit of the nation. They were, notwith- 
standing this, accompanied with conditions of 
cultivation and occupancy, either expressed 
In the grants or annexed by force of law, and 
a compliauce with them was essential to 
avoid a possible denouncement and forfeiture 
of the land. The grantees were therefore 
obliged to take possession, and their right of 
jKJSsession necessarily extended to the entire 
tract They could not set apart for them- 
selves any particular portion of the general 
tract equal, in their judgment, or according 
to their measurement, to the quantity speci- 
fied. The authority to make a segregation, 
remained before the cession of the country 
with the former government, and since the 
cession has remained with the new govern- 
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ment The grantees were, therefore, interest- 
ed to protect from injury and waste the en- 
tire tract, and to jmprove it, and, until offi- 
cial segregation, third persons could not in- 
terfere with this right to the possession of 
the whole. Until then, as was said in Corn- 
wall V. Culver, 16 Cal. 429, no individual 
could complain, much less could he be per- 
mitted to determine in advance that any par- 
ticular locality would fall within the sup- 
posed surplus, and therefore justify its forci- 
ble seizure and detention by himself. "If 
one person," to use the language of the court 
in that case, "could in this way appropriate a 
particular parcel to himself, all persons could 
do so; and thus the grantee, who is the donee 
of the government, would be stripped of its 
bounty for the benefit of those who were not 
in its contemplation, and were never intend- 
ed to be the recipients of its favors." 

Such being the rights of grantees until offi- 
cial segregation, the courts of this state have 
with strict justice given efEect to them by 
sustaining actions of ejectment, until such 
segregation for the entire tract within the 
exterior boundaries. Much hardship has, in 
numerous cases, been the result of actions of 
this character. Many grantees throughout 
the country, probably the majority of them, 
have, therefore, from this consideration or to 
avoid the expenses of litigation, refrained 
from enforcing their rights in this respect. 
Now, if the statute of 1863 could be upheld 
when applied to actions upon titles confirmed 
subsequently to its passage, this absurd re- 
sult would follow, if the confirmation wem 
had more than five years afterwards, namely, 
that grantees would be barred from recovei'- 
ing the limited quantity to which they were 
ultimately found entitled after confirmation 
and survey, because they had not previously 
sued for and recovered a greater quantity. 
The grantees in that case would be required 
to sue, before confirmation, for more than 
they would be ultimately entitled to have set 
apart to them, and more than the former gov- 
ernment intended to grant to them, or be 
barred of all right of action for the quantity 
actually intended and finally assigned to 
them. 

It is evident that the state courts are in- 
competent to determine finally upon the 
rights of parties claiming by imperfect titles 
of Mexican or Spanish origin before their 
confiimation. A suit founded upon such ti- 
tle might be defeated by a ruling of a state 
court, that the grant was invalid because is- 
sued without authority, or was forged, or 
abandoned, or because its conditions were not 
complied with, and yet if the grant should be 
adjudged valid in the proceedings before the 
board of commissioners created under the act 
of March S, 1851, and the tribunals of the 
United States on appeal from its decision, 
and a patent be issued, the judgment of the 
state court would not be a bar to a new ac- 
tion upon the patent. And the reason is 
obvious; until the government has dischar- 
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ged its obligations under the treaty with re- 
spect to such titles, the state court can only- 
look into the evidence respecting them for the 
purpose of determining the right of their 
holder to present possession. It can pass no 
judgment which wiU impair the ultimate de- 
termination of the appropriate federal tri- 
bunals respecting their validity. 

If an adverse judgment by a state court up- 
on the unconfirmed title would not bar an ac- 
tion upon the confirmed title, it must neces- 
sarily follow that the absence of any action 
upon the title before confirmation cannot be 
effectual as a bar to an action after confirma- 
tion. 

It would seem from the argument of coun- 
sel, that the difficulty experienced by them 
upon the subject imder consideration, has 
arisen from the idea that its determination 
depends upon the character of the title de- 
rived from Mexican or Spanish authorities as 
equitable or legal. But its determination 
does not depend upon this distinction. Equi- 
table titles, so .called, are strictly mere claims 
upon the government for tities, and are 
founded upon some service rendered or other 
consideration given to the government, or 
promise by it They constitute no estate in 
the land, and, unless accompanied with the 
right of possession, do not authorize any ac- 
tion for the recovery of the land. Grants in 
California from Mexican or Spanish authori- 
ties conferred something more than mere 
equitable titles, as thus underatood; they 
passed to the grantees a present and imme- 
diate interest in the premises designated; 
they conferred a legal title, though generally, 
for want either of departmental approval or 
official segregation, one which was imperfect 
in its character. The question in all cases 
of this kind, is not whether the title is equi- 
table or legal, but whether it is perfect or im- 
perfect If imperfect, it is under the control 
of the government of the United States, and 
any regulations which that government may 
prescribe for the purpose of protecting and 
perfecting it The action of that govern- 
ment, and the right of possession and enjoy- 
ment M'hich perfected title gives, cannot be 
defeated or in any respect impaired by state 
legislation. As against the perfected title, 
the state statute of limitations can only begin 
to run from the date of the consummation of 
the title. 

In the present case the act of July 1, 1864, 
as already stated, operated upon the premises 
designated in perfecting the title as effectual- 
ly as a patent of the United States. It is no 
objection to the efficacy of the act that it was 
I)assed in advance of the period when a pat- 
ent would ordinarily have been issued, and 
thus rendered a patent unnecessary. 

It follows from the views expressed that 
the sixth section of the state statute of 1863 
is invalid so far as it applies to actions for 
the recovery of real property founded upon 
titles derived from Mexican or Spanish au- 
thorities, perfected after its passage, either 



by act of congress or by judicial decree, sur- 
vey and patent, and that, as to titles thus 
perfected, the ordinary period of limitation 
must be allowed from the date of their con- 
summation which exists with reference to ac- 
tions on complete title from other sources. 

It follows, also, that the statute in the pres- 
ent case began to run against the right of ac- 
tion of the plaintifiE on the first of July, 1864, 
and not on the eighteenth of May, 1863. The 
former opinion must, therefore, be modified 
in accordance with these views. 



MONTGOMERY (BOUDEREAU v.). See 
Case No. 1,694. 

MONTGOMERY {CHISHOLM v.). See Case 
No. 2,686. 

MONTGOMERY (FAY v.). See Case No. 4,- 
709. 

MONTGOMERY (GRESHAM v.). See Case 
No. 5.805. 

MONTGOMERY (RICE v.). See Case No. 11,- 
753. 



Case No. 9,736. 

MONTGOMERY et al. v. The T. P. LEATH- 
ERS. 

[Newb. 421.] 1 

District Court, E. D. Louisiana, Nov., 1852. 

Salvage — Actual Savins Necessabt — Suhben- 
DEK BT Master— Right of Pilot to Partici- 
pate — Derelict — Rate of Salvage—By "What 
Governed. 

1. To constitute a derelict in the sense of mari- 
time law, it is necessary that the thing be found 
deserted or abandoned upon the seas, wheth- 
er it arose from accident, or necessity, or vol- 
untary dereliction. 

[Cited in "Williams v. The Jenny Lind, Case 
No. 17,723.] 

2. The abandonment of a steamboat by the 
master, to the care and protection of lie master 
and crew of another steamboat for the purpose of 
procuring assistance and safety, is not a case of 
derelict. 

3. In questions of salvage, no distinction can 
be made between the boat and cargo, both being 
subject to the same rule of law. 

[Cited in The Queen of the Pacific, 18 Fed. 
701.] 

4. A salvage compensation can be awarded 
only to persons by whose agency and assistance 
the vessel or cargo may be saved from impending 
peril, or recovered after actual loss; and sal- 
vage will not be allowed unless the property be 
saved in fact by the parties who make the claim. 
Intentions, however good, and exertions even 
though they be perilous and heroic, are not suf- 
ficient to sustain a daim for salvage. 

[Cited in The Williams, Case No. 17,710.] 

5. The drawing a boat off when aground, is 
a common act of courtesy among steamboats, 
for which no claim for salvage is ever asserted. 

6. The surrender of the imperiled boat by its 
master, to the care and protection of the master 
and crew of the steamer Robb, virtually dissolved 
the contract between the surrendered boat and 
its pilot, and the pilot by important services sub- 
sequently rendered beyond the line of his duty, 
as such, is entitled to claim as one of the sal- 
vors. 
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7. The rate of salvage is not governed by the 
mere extent of labor. The value of the prqper- 
tv saved, the degree of hazard in which it is 
placed, the enterprise, intrepidity and danger 
of the service, and the policy of a liberal allow- 
ance for timely interposition of maritime assist- 
ance, all conspire to increase the amount of the 
salvage. When the valae of the property is 
small and the hazard great, the allowance is in 
greater proportion; on the other hand, when the 
value is large and the services highly meritorious, 
the proportion is diminished. 

[This was a libel by Edward Montgomery 
and others against the steamboat T. P. Leath- 
ers and cargo, for salvage.] 

Mr. Benjamin, for salvors. 
Mr. Durant, for respondent 

McOALEB, District Judge. The libelants 
in this case claim a salvage compensation for 
services rendered in saving from loss by fire, 
the steamboat T. P. Leathers. It appears 
from the evidence, that the steamboat James 
Robb, while prosecuting her voyage from this 
port to that of Louisville, Kentucky, on the 
13th of June last, discovered the Leathers on 
fire, at College Point, about sixty miles above 
this city. The discovery "was made about two 
o'clock in the morning. The Robb, upon be- 
ing hailed by the Leathers, went to her as- 
sistance, and found her in a very dangerous 
situation; the fire was in her hold, and all 
efCorts to extinguish the flames had proved in- 
effectual; she had been run hard ashore on 
a sand bank, with a view to save the lives of 
those on board; she had been scuttled by 
boring into her a number of large auger holes, 
for the purpose of extinguishing the fire. All 
the steam and water from her boilers had 
been exhausted by being discharged into her 
hold; by this means the flames were at first 
partially subdued, but again broke out as 
fiercely as before; she had already obtained 
the assistance of the steamboat St. Charles, 
which had vainly endeavored to pull her off 
the sand bank and extinguish the fire. When 
the Robb arrived, the flames had made such 
progress as to render inevitable the destruc- 
tion of the Leathers and that portion of the 
cargo which had not been removed by the St. 
Charles. The Leathers was commanded by 
Captain J. F. Leathers, but when the fire 
broke out, he requested his older and more ex- 
perienced brother, who was on board as a 
passenger, to take command. This request 
was complied with, and the latter had the 
conti'ol of the burning boat when the Robb 
aiTived. With the assistance of his brother, 
he was engaged in doing all that skill, ex- 
perience and energy could accomplish, with 
the* means "at his disposal, in rescuing the 
boat and cargo from impending peril. At 
his request, the Robb, aided by the St. 
Chai'les, hauled the Leathers off the sand 
bank. She took on board the passengers, and 
a large portion of the cargo from the deck of 
the Leathers, which had not been previously 
taken off by the St. Charles, She pumped 
the boilers of the Leathers, which were 
17fed,cas. — 41 
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empty, full of water, and after giving all the 
assistance she could for about four hours, 
was on the eve of leaving the Leathers and 
prosecuting her voyage to Louisville, when ' 
the captain of the Leathers requested Captain 
Montgomery not to leave, as it was perfectly 
apparent the boat must inevitably be destroy- 
ed without the superior equipments of the 
Robb, to aid in putting out the fire. The tes- 
timony of Captain Leathers shows that he 
had no hopes whatever of being able to save 
the boat without that aid which the Robb 
only could render. He therefore came to the 
conclusion to abandon the burning boat to 
Captain Montgomery; of the Robb, that he 
might do with her whatever he might deem 
expedient, with a view to her final safety. 

Captain Montgomery thereupon took pos- 
session of the Leathers, and with all the 
means and machinery of the Robb, resorted 
to every device which skill and ingenuity 
could suggest to save her. It may be proper 
here to remark, that the Robb is the only boat 
on the Mississippi provided with an extra 
steam engine to furnish steam and water f or 
extinguishing fires. This engine, with its boil- 
er, the main engine and its boilers, and the 
small engine called the doctor, on the Robb, 
were all fitted up with extra pipes leading 
into the hold of the Leathers, The two main 
engines of the Leathers and her doctor, were 
also fitted up with similar pipes, which were 
made to lead into her hold. Steam was then 
raised- in the boilers on both boats, and an 
unremitted discharge of steam and water 
kept up. By this means, the flames were in a 
great measure subdued, but not entirely ex- 
tinguished. The heat in the hold was so in- 
tense, and the smoke so suffocating, as to 
render it impossible for any one to go below. 
It was deemed advisable, therefore, to fill the 
hold with water as the only means of entire- 
ly putting out the fire. The Leathers was 
then towed by the Robb from College Point, 
where she had been stranded, to Valcour 
Aime's plantation, six miles lower down the 
river, to a sand bank where there was about 
six feet of water. While the boat, however, 
was proceeding down the river to the point 
here designated, it was found that the cur- 
rent of air created by her motion had the ef- 
fect of di'iving back from the hatches the 
steam and smoke; and Captain Montgomery 
determined, though at considerable hazard of 
his life, to take a hose and descend into the 
hold, that he might thus be enabled more ef- 
fectually to direct a stream of water upon the 
burning cargo. He was urgently warned not 
to do so by the officers of the Leathers, who 
informed him that there were barrels of tur- 
pentine in the hpld; and notwithstanding the 
peril he incurred, he called for volunteei's to 
aid him in the accomplishment of his purpose, 
and followed by James Dean, liie pilot of the 
Robb, James F. Smith, her first clerk, James 
K. Moody, second clerk, Marshall Johnson, 
her first engineer, and Chas. Pierce, pilot of 
the Leathers, descended into the hold with a 
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hose in his hand, while Dean was provided 
with another. They were thus enabled, with 
the assistance of the other men, Smith and 
Johnson, Moody and Pierce, to direct a per- 
petual stream of water upon those articles of 
merchandise which were actually blazing. 
They were thus enabled by constant exer- 
tions for several hours, to extinguish the 
flames entirely, and save the boat and that 
portion of the cargo not already taken on 
board the Robb. The gallantry and inti-epid- 
ity displayed by Captain Montgomery and his 
associates, will be fully appreciated by a ref- 
erence to the fact disclosed by the evidence, 
that some of the barrels containing turpen- 
tine were on fire, and had their hoops burnt 
ofif. The water in the hold of the Ijeathers 
was then pumped out, the freight which had 
been taken from her on board the Robb was 
returned to her, and after about thirteen 
hours of unremitted labor, the Robb con- 
tinued her voyage to Louisville, in charge of 
her mate, whUe Captain Montgomery took 
command of the Leathers, and brought her 
down in safety to this port 

The facts here detailed, and the testimony 
of the witnesses not particularly referred to, 
are such as to justify the court in regarding 
the seiTices of the salvors as in the highest 
degree meritorious. It cannot be denied that 
almost all those ingredients of a salvage serv- 
ice, which in the opinion of a court of admi- 
ralty, enhance the claim for compensation, 
were strongly presented on the trial of this 
cause. The danger to the property rescued 
was imminent. The testimony of Captain 
Leathei-s shows clearly that it would inevita- 
bly have been destroyed but for the timely as- 
sistance of the salvors. In the conduct of 
Captain Montgomery were displayed all those 
qualities of skill, energy, intrepidity and gal- 
lantry, which ever have and ever will, appeal 
most strongly to the equitable consideration 
of courts in awarding a salvage compensa- 
tion. The same qualities were exhibited, 
though not to the same extent, by those who 
promptly responded to his call for volunteei-s, 
and faithfully executed his orders. The proc- 
tors for the respondents have with commend- 
able liberality, admitted that the services 
performed by the salvors were of a highly 
meritorious character, and that a liberal re- 
muneration should be awarded. They have, 
however, very properly contended, that this is 
not a case of a derelict, as that term is under- 
stood in the maritime law, and however much 
I may feel inclined to regard with favor the 
services of these salvoi-s, it is my duty to ad- 
here as closely as possible to the well estab- 
lished principles of law. I cannot give to the 
case any other character than that which the 
law has given it. If it could be considered as 
a case of derelict, I should perhaps have little 
hesitation in decreeing the usual proportion 
of a moiety. But a glance at the law will 
show, that it would be a deviation from all 
precedent thus to regard it. 

To constitute a derelict in the sense of the 



maritime law, it is necessary that the thing be 
found deserted or abandoned upon the seas, 
whether it arose from accident or necessity, or 
voluntary dereliction. Sir "William Scott, in 
the case of The Aquila, 1 G. Rob. Adm. 3T, 
declared that a legal derelict is, properly, 
where there has been an abandonment at sea 
by the master or crew, without hope of re- 
covery. With the view, for which the words 
"without hope of recovery," are introduced, 
viz: to distinguish a temporary absence from 
a peirmanent abandonment, it might, perhaps, 
have been more proper to have said, an aban- 
donment without the intention of returning, 
since the spes recuperandi might exist even 
though the abandonment were without such 
intention. In another case, that of The Jonge 
Johannes, 4 O. Rob. Adm. 263, the same learned 
judge seems to have entertained an opinion, 
that if a vessel be captured, and afterwards 
abandoned by her captor, it is not properly 
a case of derelict; because neither the owner 
nor those who were in possession as his 
agents, have committed any act of dereliction. 
So that in this view, to constitute a derelict, 
there must be a voluntary abandonment by 
the master and crew. But this opinion, as 
appears from later cases (The Lord jVelson, 
Edw. 79, and The Blenden-Hail, 1 Dod. 414), 
has been silently retmcted; and certainly it 
is not the recognized doctrine in this countiy. 
Sir Leoline Jenkins has given a true defini- 
tion in its most broad and accurate sense, 
when he says "derelicts are boats or other ves- 
sels forsaken or found on the seas Avithout 
any person in them." Works of Sir L. Jenk- 
ins, Vol. 1, p. 89. It is true that the civil 
law attached a very different sense to the 
term; for a thing w'as not a derelict in that 
law unless the owner voluntarily abandoned 
it without any fuither claim of property in 
it, "Pro derelicto antem habetur quod domi- 
nus ea mente abjecerit, al id in numero rerum 
suarum esse nolit." Just. Inst. lib. 2, p. 681, § 
46. And, therefore, a thing cast overboard 
in a storm to lighten a vessel, was not es- 
teemed a derelict. Rowe v. The Brig [Case 
No. 12,093]. 

In the ease now under consideration, the 
boat on fire was found in possession of her 
captain and crew, who never left her at any 
moment from the commencement of the dan- 
ger until the final extinguishment of the 
flames. It is true that Captain Leathers 
abandoned her to the possession of Captain 
Montgomery, under the conviction that noth- 
ing could be eftectually done for her safety, 
without the admirable equipments of the 
Robb. But such an abandonment can, in no 
just or legal sense, be considered as sufiieient 
to satisfy us in regarding the boat as a dere- 
lict—that is deserted by her captain and crew 
sine animo revertendi. A case of the total 
abandonment of a vessel upon the Mississippi 
must very rarely occur, especially where, as 
in this instance, she is stranded near the 
shore. The inducements to seek safety by the 
desertion of a ship in flames on the high 
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seas, or driven about in a helpless condition 
by storms, or wrecked on the coast of the sea, 
can never exist on our public navigable rivers. 
Being satisfied that this is not a case of dere- 
lict, I shall, instead of a moiety, award one- 
third of the proceeds of the property saved to 
the salvors, to be distributed as hereafter di- 
rected. 

The position assumed by the proctors of the 
claimants of a portion of the cargo, that a dis- 
tinction should be drawn by the court be- 
tween the boat and cargo, cannot be recogniz- 
ed as the correct rule, in cases of this nature. 

1 linow no precedent for the establishmeut of 
such a rule, and the learned proctors have re- 
ferred to no authority in support of their posi- 
tion. The reason advanced for the distinc- 
tion, which it is contended should be drawn, 
is the fact that less exertion and risk were 
necessary in saving that portion of the cargo 
which was placed upon the deck of the Leath- 
ers. There is scarcely a case of salvage that 
ever came before a court of admiralty, in 
which this distinction would not have been 
applicable; and yet, we find the uniform rule 
to be, to consider the service performed in 
rescuing the vessel and cargo, as one geiieral 
salvage service, to be compensated by award- 
ing a certain quantum of the proceeds of the 
whole property. I have searched with dili- 
gence for authorities upon this point, and the 
only case I have discovered, is that of The 
Vesta, decided by Sir Christopher Robinson. 

2 Hagg. Adm. 195. The decision was given 
upon an appeal from the commissioners, and 
although the learned judge confirms the ac- 
tion of these commissioners for satisfactory 
reasons, he is clear in the expression of an 
opinion adverse to the principle contended for 
by the proctors in this case. He maintains, 
that it is not a correct principle in determin- 
ing the amount of salvage, to give specific 
proportions of different parts of the property 
saved as of the ship and cargo, and the differ- 
ent parts of the caigo. Such a rule is incon- 
venient in itself, and must lead to error, un- 
less checked by proper attention to the ade- 
quacy of the Temuneration so assigned, ac- 
cording to the circumstances of the particular 
case. The more usual and better rule is, to 
make a valuation on the whole property. 
"Suppose," says the judge, in illusti-ation of 
his views on this point, "a casket of jewels 
on board, and which might be saved with 
great facility; it could not, in such case, be 
contended that the salvors would only be enti- 
tled to a small gratuity for can-ying it on 
shore. To uphold such a notion would lead 
to preferences in saving one part of a cargo 
before another." I shall, therefore, adhere 
to the usual rule, and decree compensation out 
of the whole proceeds of boat and cargo; and 
shall do so with greater satisfaction, because 
it appears from the testimony of Captain 
Leathers, that there existed the strongest ap- 
prehensions that the deck of the burning boat 
would fall in, and the cargo on the deck could 
only be saved by directing a constant stream 



of water into the hold, by the operations of 
the engine and hose of the Bobb. 

I come now to consider the claim of the St. 
Charles to be considered as a salvor; and I 
shall proceed to state as briefly as possible, the 
reasons why, in my judgment, the claim can- 
not be admitted. A salvage compensation can 
■be awarded only to persons by whose agency 
and assistance the vessel or cargo may be 
saved from impending peril, or recovered aft- 
er actual loss, as in cases of shipwreck, dere- 
lict or recapture. It is well settled, that un- 
less the property be saved in fact, by those 
who claim as salvors, salvage will not be al- 
lowed, be their intentions however good, and 
their exertions however heroic and perilous. 
Clarke v. The Dodge Healy [Case No. 2,849]. 
The evidence shows that a large portion of 
the cargo on deck, was taken on board of the 
St. Charles. But by an agreement between 
Captain Leathers ■ and Captain Applegate, com- 
manding the St Charles, that portion of the 
cargo was transported by her to its place of 
destination, and her captain and owners were 
to be compensated by receiving the freight 
which was chargeable thereon. This freight 
was doubtless received. Whether it has been 
or not, it is certain that no daim for salvage 
has or could now be asserted against that 
portion of her cargo. It can hardly be con- 
tended that the Leathers and the balance of 
the cargo were saved when the St Charles 
left her. The testimony of Captain Leathers 
on this point, is too explicit to admit of a 
doubt The St Charles aided the Kobb in 
drawing the Leathers off the sand bar; but 
we are told by the pilot of the Leathers, that 
the power of the Robb was sufficient without 
her. Besides, the drawing a boat off when 
aground, is a common act of courtesy among 
steamboats, for which no claim for salvage 
is ever asserted. If the services of the Robb 
had extended no farther than this simple and 
Tisual act of courtesy, it is hardly probable 
that she would have asserted any claim for 
salvage compensation. But she persevered 
unto the end. She not only rendered the 
services alluded to by tlie witnesses, but it 
was by those services that the property 
against which she has filed her libel was ac- 
tually saved from impending peril. I am of 
opinion that the St Charles has already been 
amply compensated by the amount of freight 
she has received upon that portion of the car- 
go which by agreement with Captain Leath- 
ers—an agreement which seems at the time to 
have been perfectly satisfactory to both par- 
ties—she was to carry to its point of destina- 
tion. 

The proctors for the claimants of a portion 
of the cargo, have urged upon the court the 
propriety of decreeing salvage to the crew of 
the Robb. I cannot perceive upon what 
ground their clients are interested in secur- 
ing to the crew their customary proportion 
of the compensation awarded, except upon 
the supposition that as that proportion has 
not been claimed, it will enure to the benefit 
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of the claimants. But if by tJie evidence the 
crew wei*e placed before the court as sal- 
vors, I should feel it my duty to have their 
proportion retained in the registry, subject to 
their orders, and in no event "vvould I feel 
myself authorized to order it into the hands 
of the claimants. The evidence, however, 
does not justify the court, in this instance, in 
considering the crew as salvors. They have 
asserted no claim as such, and the fair pre- 
sumption is, that, not having perfonned any 
service beyond the ordinary line of their du- 
ty, they have no demand to make beyond 
their ordinai-y wages. If, indeed, the court 
could feel itself called upon to award to them 
a compensation, the amount would necessa- 
rily be about the proportion of stipulated 
wages, which, for about thirteen hours, 
would be too insignificant to be taken into 
account in a ease like this. I have felt it to 
be a sacred duty to guard the rights of the 
crew in all cases in which they could at all 
be regarded as salvors. And in the case to 
which the proctor has referred, I refused to 
award to the owners of the tow-boat the 
amount of salvage compensation which was 
justly demanded by the crew, under the be- 
lief that they would eventually claim as sal- 
vors, and because I was convinced their 
claims had not been propei'ly presented by 
those whose duty it was to protect their 
rights. The only persons who now appear 
before the court as salvors, are Captain 
Montgomei-y, the men whose names have al- 
ready been mentioned, and Hamilton Smith 
and Isaac Darrimore, the mate and carpen- 
ter. These two last did not descend into the 
hold of the Leathers, but rendered prompt 
and efficient assistance in executing orders 
above, and especially in cutting holes in the 
deck. They incurred no real danger, but 
were active and useful in their appropriate 
sphere. Chai'les Pierce, although a pilot on 
the burning boat, is clearly entitled to be re- 
garded as a salvor. His original contract 
with the boat, on which he was employed, 
was virtually dissolved by the surrender of 
the boat into the possession of Captain Mont- 
gomery; and there seems to be no doubt 
that he performed important sei'viees beyond 
the line of his ordinary duty. I shall, there- 
fore, place him upon an equality with James 
S. Smith, Marshall Johnson and James K. 
Moody. After Captain Montgomery, the real 
dux facti— the strong prevailing mind that 
led throughout the enterprise— I consider the 
pilot of the Robb, James Dean, as first enti- 
tiled to the favorable consideration of the 
court. He was the first to respond to the 
call of Captain Montgomeiy for volunteers, 
and to follow him into the hold. He also 
had charge of a hose, and amid the intense 
heat and suffocating smoke, continued, witJi 
great fortitude and energy, to discharge his 
duty until the flames were finally extin- 
guished. 

Since the decision of Lord Stowell in the 
case of The Raikes [1 Hagg. Adm. 246] it 



has become customary with courts of admi- 
ralty to award a liberal compensation to the 
owners of steam vessels to induce them to 
embark in a salvage enterprise and thus en- 
list their powerful and efficient aid in res- 
cuing life and property from impending peril. 
The ease now under consideration is one in 
which a higher proportion than one-third 
should be awarded to the owners of the 
salving boat. The superior engine of the 
Robb and her other excellent and extensive 
equipments, all so admirably adapted to the 
service in which she was employed, will, I 
think, justify me in deviating from the or- 
dinary rule of one-third, and giving to her 
owners one-half of the salvage compensation 
awarded. It should also be remembered, in 
further justification of this rule, that her 
exertions to save the property in this in- 
stance worked a forfeiture of her insurance. 
As already intimated, I shall decr-^e one-third 
of the pi-oceeds of the boat and cargo saved 
free of all expenses and charges, as the ag- 
gregate of salvage compensation; and of this 
one-half having been decreed to the owners 
of the Robb, I shall divide the other half in- 
to thirty shares, of $250 each. I give- 
To Captain Montgomery 12 shares 

James Dean, pilot 4 '* 

James S. Smith 3 " 

Marshall Johnson 3 " 

James K. Moody , 8 " 

Charles Pierce 3 " 

Hamilton Smith 1 " 

Isaac Darrimore 1 '* 

30 shares 
Thirty shares of $250 each, are equal to 
$7,500. The whole value of the property 
saved has been estimated at $45,000. The 
owners of the Robb will receive the other 
half of the third allowed, viz: $7,500. 

In making this decree, I have endeavored 
to give what I consider, under all the circum- 
stances of the case, a liberal reward to the 
salvors, and at the same time protect the 
rights of the unfortunate owners. It is well 
established that the amount of salvage rests 
in the sound discretion of the court. The 
rate is not governed by the mere extent of 
labor, but is a result from the combination 
of various considerations. The value of the 
property saved, the degree of hazard in which 
it is placed, the enterprise, intrepidity and 
danger of the service, and the policy of a lib- 
eral allowance for the timely interposition of 
marine assistance, all conspire to heighten 
the amount. Where the value of the prop- 
erty is small, and the hazard is great, the al- 
lowance is always in greater proportion. On 
the other hand, where the value is large, and 
services are highly meritorious, the propor- 
tion is diminished. 
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Case No. 9,737. 

MONTGOMERY v. WHAilTON et al. 

[Bee, 388; i 2 Pet Adm. 397.] 

Admiralty Court, Pennsylvania. 1780.2 

SniPPixo— Vessel Oh ARTEKED— Right op Owners 

TO -DiscnARGB Master— Master's Remedy. 

1. Owners of a vessel which they haye char- 
tered to others, may dismiss the naaster they 
have appointed before the completion of the 
vovase, (although he has signed bills of lading 
for the car^ro. and shipped his manners,) without 
the owners shewing suffident cause for sucn dis- 
mission. 

[Cited in Parsons v. Terry, Case No. 10J82; 

Clayton V. The Eliza B. Emory, 4 Fed. 344.] 

[Quoted in "Ward v. Ruckman, 36 N. Y. 37.] 

2. In cases of real injury the master must ap- 
ply to the laws of his country for redress. 

[Cited in Parsons v. Terry, Case No. 10,782,] 
[Quoted in Ward r. Ruckman, 36 N. Y. 37.] 

Wharton, and others, owners of the ship 
General Greene, had chartered her to cer- 
tain merchants for a particular voyage, and 
appointed Montgomery master for that voy- 
age. The ship had cleared out at the naval 
office, and was on the point of sailing, when 
a sudden frost filled the Delaware with ice, 
and fixed lier in the port of Philadelphia. 
During the winter some differences arose 
between the owners and master. The conse- 
quence of which was, that the owners, by a 
letter of dismission, discharged Montgomery 
from their service, and put another master 
on board. Whereupon Montgomery libelled 
against the owners in the admiralty to com- 
pel them to fulfil their contract with him. 
The question was, whether owners could 
dismiss the master they had appointed be- 
fore the completion of the voyage, after he 
had signed bills of lading for the cargo, and 
shipped his mariners, without the owners 
shewing sufficient cause for such dismission. 
And it was contended, that the master, from 
the time of his appointment, has the sole 
command of the ship vested in him, and can- 
not be displaced without committing some 
offence sufficient to forfeit his rights and 
Justify a dismission. That after signing bills 
of lading, he becomes answerable to the 
freighters for the delivery of the cargo, and 
that the owners cannot by their act exon- 
erate him from this charge, whilst the bills 
of lading signed with his hand, remain in 
the possession of the freighters: that the 
libellant, considering himself as engaged for 
this voyage, had neglected to seek for any 
other appointment; and that the owners 
discharging him at this time, was an injury 
which the court ought in justice to redress 
by compelling them to reinstate him in his 

office. 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 

2 [Affirmed in 1 Dall. (1 TJ. S:) 49.] 
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In behalf of the respondents it was urged, 
that the owners of a ship have, and ought 
to have, a right to remove the master at 
pleasure; because their interests are so 
deeply concerned in the appointment, that 
they are answerable not only for his im- 
prudent conduct, but are bound by contracts 
he may legally make on account of the con- 
cern: that if, after their choice of a master, 
his appointment should be -deemed irrevo- 
cable for the voyage, unless some gross of- 
fence can be proved, the owners will be at 
the mercy of the master, who, by his weak 
or wicked conduct, may bring them to ruin. 
That if when the owners have " dismissed 
the master, the court should undertake to 
reinstate him, contrary to their judgment 
and inclination, and so force Mm upon them, 
the court and not the owners,, ought to be 
answerable to the freighters foe any conse- 
quences that may ensue: that neither the 
charter-party, shipping articles, or bills of 
lading, prohibit a change of the master, as 
the contracts made with him are made in 
his official and not in his personal capacity: 
that the master is in fact the representative 
of the owners, and not himself personally 
bound, neither is he answerable for th** 
conduct of his successor: that In case an 
action should be brought against him for a 
breach of contract on the bills of lading, he 
might plead his dismission by the owners, 
and it would be good in- law: that the sub- 
ordinate officers are appointed by the mas- 
ter of a ship, and if they should misbehave, 
or prove insufficient or vmsafe, the owners 
have no remedy but by the removal of the 
master: that if owners are bound by the 
appointment of a master to continue him 
for the voyage, the master ought also to be 
bound to perform the voyage, even against 
his interest or inclination; but if, in case 
of the master's refusal, the owners should 
libel against him in the admiralty, the court 
could give no redress, because the court can- 
not award damages, neither can it compel 
the master to a specific performance of 
his contract, from the nature of the serv- 
ice: that the master's appointment is, and 
ought to be during pleasure only: that the 
same power which appoints can remove: that 
if a master suffers injury by an unreason- 
able dismission, he may have his remedy at 
common law where ample recompense in 
damages will be made to him: and finally, 
that whatever inconveniences may arise to 
masters being subjected, to the caprice of 
owners of vessels, much greater would, arise 
to the owners, should they be compelled to 
retain in their service masters once ap- 
pointed, however contrary to their judg- 
ment or interest; and that no instance can 
be produced of a master being thus forced 
upon the owners of a ship by any court 
whatever. 

To which, counsel for the libellant replied: 
That this cause came properly before the 
court of admiralty: that where a court hath 
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the right to take cognizance of an injury, it 
follows necessarily that it can give redress: 
that if the court cannot award damages, it 
can order a specific performance of the con- 
tract: that the court can compel the master 
to such performance; and if he refuses, can 
attach his person, and oblige him to give 
security for the completion of his contract; 
and, therefore, the jurisdiction is compe- 
tent: that it would he unjust to send the 
master to common law for redress, on the 
owner's breach of contract, as the owners 
may fail and be unable to pay damages, and 
therefore the ship ought to be his certain 
and proper security: that all contracts ought 
to be sacred and mutual, being founded on 
reciprocity; and it would be absurd to al- 
lege, that the master is bound on his part, 
and the owners not bound on theirs: that a 
master engaged for a voyage, is like a serv- 
ant indented for a certain time; and that the 
engagement or indenture cannot be dissolved, 
during the terms, but by mutual consent: that, 
this vessel was chartered to the freighter, 
who acquired by the charter-party a tem- 
porary property in her, and the owners had 
nothing to do with her for the time, the 
ship being under the same circumstances 
with a house leased for a term: that after 
the charter-party is signed, and the goods 
laden on board, the owners cannot discharge 
the master at their pleasure; as his good 
character and abilities might have been the 
inducement which led the freighter to make 
choice of that ship in preference: and, last- 
ly, that if no instance can be found of a 
master's being forced upon the owners of a 
ship, neither can any authority be produced, 
giving the owners the arbitrary power of 
dismissing the master at pleasure, and with- 
out assigning sufficient cause. 

HOPKINSON, J. After having carefully 
considei-ed the arguments advanced, and the 
authorities cited in this cause, it appears 
to me unnecessary to pursue the whole tract 
of argument that hath been taken on this 
occasion. The decision of the cause rests 
solely on the nature of the contract between 
the owners of a ship and the captain they 
employ. And the terms or substance of such 
a contract is, in my opinion this, viz. If 
the master well and faithfully performs the 
duties of his station, the owners, on their 
part, are bound to pay the stipulated wages, 
and allow him all the customary privileges 
of his office. But it does not seem to be 
any part of the conti-act, that a master 
once engaged, shall be master for the voy- 
age at all events. This might be extreme- 
ly injurious to owners, on account of the 
very extensive powers a master hath over 
their property. And however hard it may 
appear that the master should be subject 
to the caprice of his owners in this respect, 
he must consider it as one of the unavoida- 
ble inconveniences of nis occupation, and 
in cases of real injury apply to the laws 
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of his country for redress. Much greater 
would the danger be to owners of vessels, 
and indeed to commerce in general, if the ap- 
pointment of a master should be irrevocable 
for the voyage. Whatever good opinion an 
owner may have of the master, at the time 
of his appointment, he may ffiid sufficient 
reason afterwards to change his mind, and 
yet not be able to produce legal proof of his 
defection or inability. Fidelity or infidelity 
before a service performed, is a matter of 
opinion only, and It would be an unreason- 
able hardship to compel an owner to con- 
tinue what was originally a voluntary trust 
in the hands of a person of whom lie may 
have found subsequent reasons to believe 
that he may prove either unfaithful or un- 
skilful, although he may not be able to 
charge him with any positive offence: but I 
cannot see how this court can interfere to 
any effect. If the court should decree that 
the owners shall receive the libellant on 
board, as master for the voyage contracted 
for; have not the owners a power to sell 
their ship, to lay her up, or totally change 
the vos^age, and so evade the decree? Or, 
if a master should refuse to go the voy- 
age for which he engaged, can this court 
compel a specific performance of the duties 
of his office? The remedy in both cases 
must be in damages for a breach of con- 
tract, to which the common law is most 
competent. Let the bill be dismissed. 

The libellant appealed from this judgment, 
and the cause was again fully argued before the 
w^+^ 1-^^ ^'^^ P^^ ^^ ^^^o^s and appeals; 
(1 U I) 49l"^^^ '^ dismissed. [1 Dall 
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The MONTICELLO. 
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Case No. 9,739. 

The MONTICELLO. 

[1 Lowell, 184.] 1 

District Court, D. Massachusetts. Dec, 1867.2 

Collision — Fos— Both Vessels in Fault 

Witnesses. 
1. There is a fog at night within the meaning 
of the act of 29th April, 1864 [13 Stat 60], re- 



i [Reported by Hon. John Lowell, LL. D , 
District Judge, and here reprinted by permis- 
sion.] 

2 [Affirmed in Co^e No. 3,971.] 
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quirins a horn to "be sounded by sailing jewels, 
whenever the weather is so thick that the horn 
would be heard farther than the ordinary sig- 
nal lights of the vessel could be clearly disbn- 
guished. 

2. Where a steamer was running at least eight 
•knots an hour on a calm foggy night and came 

suddenly on a schooner a little on the starboard 
bow, licld, on the opinion of experts, that the 
steamer should have starboarded her helm, and 
having had time to do so was in fault for port- 
ing, and the damages were decreed to be divided, 
though, the schooner was in fault for not sound- 
ing a fog-horn. 

3. There is no objection to one party in a colli- 
sion cause calling as witnesses persons who were 
on board the vessel of the other party. 

Libel for damage caused the schoaner 
Phoebe by the steamer Monticello, on the 
night of March 11, 1867, about twenty-six 
miles to the southward and eastward of 
Cape Lookout The witnesses for the libel- 
lants deposed that they saw the mast-head 
and starboard side-lights of the steamer at 
a few minutes after ten o'clock, at a dis- 
tance which they estimated at a mile, and 
about two points forward of their port beam. 
The crew of the schooner hailed the steamer, 
but she kept her course until close to the 
schooner, when an order was heard to port 
the helm, but they observed no change of 
course, and the claimants' steamer struck the 
schooner near the port fore-rigging and cut 
her down. The crew were saved by the 
steamer. It appeared that the schooner was 
close-hauled on the port tack, with a wind 
that barely gave her steerage way. The 
steamer was bound down the coast in a 
south-westerly direction, and was running at 
least eight knots, with one lookout near the 
bows. The lookout saw the red light of the 
schooner very near him and a little on his 
starboard bow, and reported to the mate on 
the bridge, who gave the order to port, which 
wag obeyed, and the schooner had swung off 
to starboard one and a half or two points be- 
fore she struck the Phoebe. Concerning the 
amount of haze or fog the evidence was con- 
flicting. 

0. T. & T. H. Russell, for libellants. 

The steamer was going too fast. The 
place was a thoroughfare for ships and ves- 
sels of all kinds, and eight miles an hour 
was e-ceessive speed: The Bay State, IS 
How. [59 D. S.] 89; The St Charles, 19 How. 
[60 TJ. S.] 108. There should have been a 
lookout on each bow on a vessel of this size. 
When the schooner was discovered the wrong 
order was given. 

J. C. Dodge, for claimants. 

The fault lies entirely with the schooner 
for not sounding a fog-horn. When we came 
suddenly upon her we did right, or' if not, it 
was so late that we should be excused, the 
first fault having been on the other side. 

LOWELL, District Judge. I am fully sat- 
isfied that whatever may be the truth in re- 
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lation to the other matters, the steamer was 
in fault in porting her helm. The experts on 
both sides agree that the order should have 
been to starboard. It is said to be a general 
rule of navigation that when the vessel 
which is bound to give way sees a light close 
at hand on the port bow or directly ahead 
the helm should be put to port, but if on the 
starboard bow, the helm should be star- 
boarded. Whether this be a general rule or 
not it is manifestly a true rule for a case like 
this, where the red light of a sailing vessel 
is seen in a calm by a steamer going at least 
eight knots, because to clear her bows the 
steamer will require but a slight change, 
comparatively of only one point, as the ex- 
perts say, to clear the steamer on that side, 
while it required three points on the other, 
the speed of the schooner counting for very 
■little under the circumstances. I am fully 
satisfied, from all the evidence, that the 
steamer would have avoided the hull and 
probably even the head-gear of the Phoebe, 
if the mate had not unfortunately given the 
order to port, and insisted upon it, when 
some one, who, for aught he knew, he says, 
was the master, cried out to starboard. Nor 
can I find that the emergency was so sudden 
and extreme as to excuse such a mistake. 
The order to port which was heard on board 
the schooner was evidently the second or- 
der, which the mate says he gave very per- 
emptorily when he heard some one crying to 
starboard, and it did not even then appear to 
the master of the schooner too late, if only the^ 
proper command had been given. From a 
consideration of what passed on board both 
vessels, and of the change of course which 
actually took place, I am convinced that 
there was ample time for this steamer, which 
was a quick steering vessel, to get out of 
the way, after seeing the schooner's signal. 

It is said on behalf of the steamer, as 
showing fault on the other side, that the 
night was very thick and foggy, so that the 
lights of the schooner could be seen for only 
a few hundred feet, and that the schooner 
should have sounded a fog-horn, as required 
by the statute of April 29, 1864 (13 Stat. 60), 
c. 69, art. 10, which enacts that whenever 
there is a fog, the fog signals shall be car- 
ried and used. 

The libellants contend that there was no 
such fog as is here referred to. They ad- 
mit a haze, mist, or smoke, as it is variously 
termed by their witnesses, but say that the 
ordinai-y lights of a vessel could be seen a 
mile off. The claimants' witnesses repre- 
sent a very much denser fog than this, and 
think a few hundred feet are the extent of 
the range of such lights at that tune. 

What is a fog such as the statute intends? 
Is it every haze, by day or night, of what- 
ever density? To give the statute a reason- 
able interpretation we must suppose that its 
intent is to give .to approaching vessels a 
warning which the fog would otherwise de- 
prive them of. By day there must be fog 
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enough to shut out the view of the sails or 
hull, or by niglit of the lights, within the 
range of the horn, whistle, or hell. It means 
that a safeguard of practical utility under 
the eireumstances, should be provided. If it 
be entirely plain, upon the evidence, that the 
ordinary signals are sufficient and more ef- 
ficacious than the horn could be, the horn 
will not be required. But a serious doubt 
upon this point must weigh against the ves- 
sel failing to comply with the statute. I do 
not consider it to be enough to aver and 
prove that the lights might be seen in time 
to avoid serious danger; but where it is ev- 
ident that the fog signal could not have been 
so useful as the ordinary signal, it need not 
be used. Thus if the lights could be plainly 
and easily made out at a mile, and the fog- 
horn could not be heard at a third or a 
quarter of that distance, I cannot suppose 
that such a state of the atmosphere would 
amount to a fog in the sense of the law. It 
is to guard against some danger which the 
fog would or might cause, and from which 
the horn might possibly guard, that it is to 
be blown. 

Before considering the state of the weath- 
er, I may dispose of one defence set up by 
the schooner, that her hail was equivalent 
to the horn. The evidence does not satisfy 
me that the fact is so, and it would require 
very strong evidence to outweigh the ex- 
pressed legislative opinion that the other sig- 
nal is the better. 

Coming to the question of fact, it is found 
that the schooner's men, with a rather sus- 
picious unanimity, give it as their opinion 
that a vessel's lights could be seen a mile 
off; and that they did see the steamer's 
lights at that distance. The estimates which 
sailore make of time and distance on such 
occasions are notoriously untrustworthy, not 
so much from any wilful misstatement, as 
from the great difficulty of arriving at satis- 
factory conclusions in their own minds, as 
well as an inability to express their precise 
meaning. The same witness will often give 
these measurements differently in different 
parts of his evidence. Looking carefully at 
what they did on board the schooner, I am 
unable to account for the six or seven min- 
utes which would elapse before the steamer 
could make a mile. They began to shout 
very soon after they saw the other vessel, 
and yet two of the men who were roused by 
the shouts had not reached the deck when 
the vessels came together. They think they 
shouted for a considerable time, but they 
were not heard on board the steamer until 
about the time the light was seen, and then 
they were heard without difficulty on that 
calm night, and the steamer's second order 
to port was heard by them. On a clear 
night the steamer's mast-head light ought to 
be visible at a distance of at least five miles, 
if she had the regulation lights, as it is 
proved 'she had; but it appears to have bro- 
ken upon the schooner's crew suddenly, three 
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of them seeing it at once, and one likening it 
to a star, at the distance which they now es- 
timate at a mile. I think that estimate may 
probably be influenced by the suspense and 
anxiety which made the time seem vei-y 
long before their hail was observed. It is a 
very delicate and difficult task to decide 
such a question as this upon written testi- 
mony; and I have endeavored to bring it to 
the test of the various circumstances given 
in evidence. One of these, appealed to on 
both sides, is the distance at which the lights 
of the steamer were actually seen, after the 
collision, by the men on the wreck; but I 
have not been able to satisfy myself what 
that distance was. I can only say that I do 
not think it is proved to have been any thing 
like a mile- 
There are three witnesses who stand in a 
peculiar relation to the case. They are 
steamer's men, called and examined on be- 
half of the schooner. The fact that they are 
used on that side has been severely com- 
mented upon, and some remarks of Dr. 
Lushington were read, in which that learned 
judge disparages affidavits taken from the 
hostile camp, as he expresses it. Any thing 
like tampering with witnesses would deserve 
and would receive the sternest reprehension 
of the court, but the ease shows nothing of 
that sort; and it is to be remembered that 
we are not presented with ex parte affidavits, 
as in the case cited, but with full examina- 
tion and cross-examination which develop 
the history of their engagement a<! witnesses 
and show nothing improper. These three 
witnesses give their evidence with modera- 
tion and with no obvious bias, and I am dis- 
posed to rely a good deal upon their state- 
ment of the weather. They all say that it 
was foggy. In their estimates of how far 
the running lights of a vessel could be .seen 
they differ, and had evidently not concerted 
their answers; one says two hundred and 
fifty yards; one, twice the steamer's length, 
which would be some thing over two hun- 
dred yards; the third gives two estimates, 
the largest of which is a quarter of a mile. 
The best judgment I have been able to form 
upon all the evidence is, that there was a 
fog, which, though not as dense as many 
others, was enough so to render the sound- 
ing of the fog-horn a proper precaution. Up- 
on the evidence, such a signal might proba- 
bly, on a calm night like this, have been 
heard on board the steamer at the distance 
of half a mile, and I am not satisfied that 
with ordinary vigilance the schooner's lights 
would have been clearly distinguishable at 
that distance. This opinion is founded upon 
the direct statements of the steamer's crew, 
but especially of those three whom the libel- 
lants called; and upon the facts that the 
lights of neither vessel were seen at any con- 
siderable distance from the otlier, thattlie 
fog was a sea fog from the north-east, and 
the other circumstances above refen-ed to. 
Both parties were in fault, and it is impos- 
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sible to say that either fault was the sole 
cause of the collision. Damages to be di- 
vided. 

This decree was affirmed on appeal, October 
tenii, 1870; and upon the question of fault in 
the steamer, the court added to the reasons 
given in the district court, that she had no right 
to go so fast in a fog as to he unable to stop 
or reverse, if necessary, within the time shown 
to have been at her command in this case. [Case 
No. 3,971.] 

MONTIOBLLO, The (DOLNER v.). See Case 
No. 3.971. 

atONTREAL OCEAN STEAMSHIP CO. 
(OEERAB v.). See Case No. 3,387. 



Case "No. 9,740. 

The MONTSERAT. 

GEIGBR et al. v. The MONTSERAT. 

£6 Adm. Ree. 83.] 

District Court, S. D. Florida. May 10, 18dS. 

Shippikg — Mastek— Refcsalof Court to Return 
Vessel AFTi-it Deckee. 
[A court of admiralty, after decreeing sal- 
vage, may refuse to restore the ship and cargo 
to the master if the interests of the owners and 
consignees seem to call for such refusal.] 

[This was a libel for salvage by John H. 
Geiger and others against the brig Montserat 
and cargo.] 

Miner Bethel, for libellants. 
S. I. Douglas, for respondent. 

MARVIN, District Judge. The libel, an- 
swer and proofs, in the case show that this 
brig laden with a cargo of tobacco, flour and 
staves, was aground on a rocky bottom, at 
the northwestern end of the Marquis Keys, 
in a dangerous situation, lying in 9 feet of 
water, drawing 11 feet; that the libellants, 
23 in number, in three vessels, hearing, at 
this place, through the master, who arrived 
here in his boat, of the ]3rig's disaster, pro- 
ceeded to her, and found her in the situation 
described. They were employed by the mas- 
ter to assist in relieving her. The libellants 
carried out a heavy anchor astern, lightened 
the brig of between 50 and 60 tons weight of 
the cargo, and heaved her off the bottom, 
and brought her to this port. They were 
employed in this service three days. The 
brig has been appraised at $700, and the 
cargo at ?18,000, making the total value of 
vessel and cargo $18,700. Under the circum- 
stances, I think that one sixth of the value, 
or $3,116, is a reasonable salvage, $3,000 of 
which is to be paid by the cargo, and §116 by 
the vessel. This sum will make the men's 
shares a little less than $30. 

There are other features in the history of 
this case to which it is necessary to advert. 
It appears from the bills of lading, that the 
cargo consists of 102 hhds. of tobacco, ship- 
ped at New Orleans by Messrs. Castillo and 
Harispe, and consigned to Don Jose Ayarza, 
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in Bilboa, Spain; 200 bbls. flour, shipped by 
the same, consigned to B. Beguirie & Co., 
Bordeaux, France; 13,200 staves, shipped by 
Paul Inge Pils & Co., consigned to order; 
and one corn-sheller, shipped by J. M. Bas- 
naldo & Co. consigned to Don Pablo De Epul- 
za in Bilbca. From the testimony of the 
mate, corroborated by that of the master, 
it further appears that the brig sailed on 
her voyage from New Orleans, on the 23rd 
of last March; that the second day out, 
the vessel .began to leak (the master says dur- 
ing a heavy S. E. gale), which induced the 
master, on the remonstrance of the crew to 
make for the nearest port. It further ap- 
pears from the testimony of the mate, fully 
corroborated by that of the master, that 
when within 18 miles of this port, , in good 
weather, in the day time, with land in plain 
sight, and with a fair wind to keep off the 
shore and to come to this place, the brig 
was pointed towards the land, and run 
aground, in the place where the libellants 
found her. She was run aground, the master 
says, to save the cargo. It does not appear 
that the vessel leaked much while ashore, 
and probably not much injured while 
aground, as the weather was good; nor does 
it appear that she leaked much, if any, while 
being brought into this port, in charge of the 
libellants. The libellants do not allege that 
she leaked, or that they had occasion to pump 
her, which they would have been likely to 
aver had the fact been so in order to enhance 
the value of their services; nor does it ap- 
pear, that she has leaked since her arrival in 
port more than vessels usually do. The cargo 
has been unladen, and the bottom tier of the 
hhds. of tobacco is found to have been slight- 
ly wetted, on the under side. Surveyors ap- 
pointed by the court to examine and report 
the condition and value of the vessel report 
that they find the forward ends of her deck 
plank under the quick work decayed; quick 
work in many places decayed; quick work 
at break of deck, the ends of the plank, de- 
cayed; her top throughout chafed, and seams 
open; deck worn out, and from appearance 
leaks badly. On boring her, on both sides, 
near the floor heads, they found the timbers 
somewhat decayed, but generally good for a 
vessel of her age; her tree-nails throughout 
much decayed; and her fastenings rusted out; 
chain bolts very much worn and rusted. 
They report, that they do not consider her 
seaworthy, or in condition to carry a cargo 
to any port, coastwise or foreign, without 
large repairs; that her present value is $700; 
and that it would cost $3,000 to put her in a 
condition to carry a cargo to a foreign port; 
and that she would not sell, when repaired, 
for the cost of repairs. The surve^yors did not 
s^ the bottom of the vessel, and do not ap- 
pear to liave made any report upon any inju- 
ries she may have sustained while aground. 
Upon this statement of facts, it seems im- 
possible to conceive that this master did not 
know that, at the time he took this cargo in 
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and sailed from New Orleans, the vessel was 
in an unfit and unseaworthy condition to ear- 
ly her cargo to its port of destination; but, 
however unseaworthy the vessel was, it does 
not appear to have lealied so badly as to 
have made it necessary to run the vessel 
aground, within 18 miles of this port, in 
good weather, and with a fair wind into port, 
in order to save the cargo. According to the 
master's account he must have sailed some 
four or five hundred miles after the leak 
commenced before she was run ashore, dur- 
ing all which time he kept the leak down. 
The question arises, what disposition ought 
the court to make of the brig and cargo? 
They have both been attached by the mar- 
shal, and are in custody of the court, on libel 
for salvage. The master claims them virtuti 
officii for and on account of whom it may 
concern, and there is no person before the 
comt to controvert his claim. He is compe- 
tent in law, as the agent of whoever may 
be concerned, to make the claim. In ordinary 
eases, the property or its proceeds, upon sat- 
isfaction of the demand for which it was ar- 
rested, is restored to the claimants by order 
of the court, granted as a matter of course. 
But it is not restored without such order, un- 
less by the marshal, under the act of the 3rd 
of March 18i7 [9 Stat. 181]. To say nothing 
touching the restoration of the vessel, the 
owner of which appointed the master, and 
resides in this countiy, and has an opportuni- 
ty to take any measures he may think prop- 
er to protect his own interests, is it the duty 
of the court, in the present case, and under 
the facts stated, and at the present time, to 
make an order to restore the cargo to the 
master, without imposing such conditions as 
will afford some assurance that the owners 
or underwriters will, in the end, probably re- 
ceive it? I think it is not its duty to make 
such order. On the conti-ary, I think it is 
its duty, in the exercise of a sound discre- 
tion for the furtherance of justice, to post- 
pone making any order for the delivery of 
this cargo to the master, until the owners 
in Spain and France have had full time 
allowed them to intervene in the cause in 
person, or by a special agent, and present 
their bills of lading, and claim their goods, 
unless the master shall choose to charter an- 
other vessel, and reship the goods direct to 
the original port of destination, which I think 
it is his duty to do, if he can procure a vessel 
in this port or in Narana on reasonable 
terms. 

Upon payment of the salvage and expenses, 
which can be raised upon a respondentia 
bond, and upon a reshipment of the goods, 
and bills of lading being signed by the new 
master to ^eliver them, in Bilboa and Bor- 
deaus:, to me consignees, the order of resti- 
tution may be made and the custody of the 
marshal be withdrawn. Otherwise, I think 
the cargo should remain in store, and the 
owners advised of the facts; or if it is likely 
to deteriorate much in value on account of its 
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being detained in store several months, in 
this climate, I think it should be sold, and 
the proceeds retained in the registry of the 
court to await the orders of the consignees 
or owners upon the production of their bills 
of lading. [U. S. v. 422 Casks of AVine] 1 
Pet [26 U. S.] 550; The Eliza [Case No. 4,- 
346]- 
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MOODIE V. The AMITY. 
[Bee. 89.3 ^ 
District Court, D. South Carolina. 
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Admiralty — Puize Capture — Sale by Captok 
ON Land. 
Sale on land in the ports of the United States 
cannot be prevented by their courts of admiralty, 
in eases of lawful capture on the high seas, by 
French privateers duly commissioned. 

[This was a libel by Benjamin Moodie, Brit- 
ish consul, against the ship Amity and Isaac 
Hammond.] 

BEE, District Judge. This case is one of a 
new impression. The libel admits the cap- 
ture of the Amity on the high seas, by a ves- 
sel under the flag of the French republic. 
There is no allegation that this vessel lyis 
been fitted, or her force increased within the 
United States, contrary to the laws of neu- 
trality. It is not alleged that the prize was 
captured within the jurisdictional limits of 
the United States. Upon these grounds alone 
has this court assumed jurisdiction, in cases 
of capture by French privateers, where the 
prizes have been brought infra praesidia of 
this Gountry, In all other cases the 17th ar- 
ticle of the treaty with France is conclusive 
upon the subject of their prizes brought into 
our ports; and the point has been fully set- 
tled by several appeals to the supreme court 
of this country. The only allegation in the 
libel, on which to found a claim for the inter- 
ference of the court, is a sale of the prize on 
land, as being contrary to the 24th article of 
the treaty with Great Britain. In support 
of this it is contended that by the 9th section 
of the judiciary act [1 Stat. 76], this court has 
jurisdiction in all cases arising on the high 
seas, of admiralty and maritime jurisdiction. 
That the original capture having been on the 
high seas, the court has cognizance of the 
original question, and, therefore of all its con- 
sequences; of which this intended sale is 
one. That the third article of the constitu- 
tion of the United States extends the judicial 
power to all cases arising under treaties 
made, or to be made. This court has cogni- 
zance of all such points of admiralty and 
maritime nature, provided they may be 
judged of by any court of the United States. 



1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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But the treaty with France excludes all juris- 
diction on our part, in cases like the present. 
The commission under Tvhich this prize was 
made, has been exhibited in court, as that 
treaty provides. It is unobjectionable; and 
the two grounds before mentioned have not, 
nor can be, taken. I have, therefore, no au- 
thority over the original question in this 
cause, and none over any of its consequences. 
As to^the cases from Dougl. 582, 583, they do 
not apply here. I am clearly of opinion that 
this court has no jurisdiction in this instance; 
and I dismiss the libel with costs. 



Case No, 9,74S, 

MOODIE V. The BETTY CARTHOART. 

[Bee, 292; 1 3 Dall. 288, note.] 

District Couri^ D. South Carolina. April 27, 
1795. 

Kedtbalitt Lat\'s— Equipmext— What Evidesob 
TO BE First Taken. 

1. What equipments in our ports amount to a 
breach of neutrality. 

[Criticised in Stoughton v. Taylor, Case No. 
13,502.] 

2. Evidence to acquit or condemn must in the 
first instance come from the vessel taken, the 
persons on board, and the examination on oath 
of the master and other officers. 

In admiralty. 

BEE, District Judge. The cause before the 
court, and in which I am now about to pro- 
nounce my decree, is a cause of considerable 
importance, as well with respect to the cir- 
cumstances of the case, as the value of the 
property. It will not be necessary for me 
to recite at length the whole of the pleadings, 
and arguments that have been adduced. The 
facts stated in the libel, are partly admitted, 
and partly denied. The capture of the Betty 
Carthcart, on the high seas, out of the juris- 
dictional limits of the United States, and the 
pi-operty of the vessel and cargo as belong- 
ing to British subjects, are admitted on all 
hands. It is admitted also, that at the time 
of the arrival of the Citizen of Marseilles, in 
Philadelphia, she was an armed ship, and 
had a commission to cruize against the ene- 
mies of France. An exception was taken to 
the commission on two grounds: 1. That all 
the commissions issued by Santhonax and 
Polverd, had been recalled. 2. That the cer- 
tificate from Mr. Petry, the consul at Phila- 
delphia, was only conditional. The only 
points, then, which it is necessary for me to 
investigate, are: 1, Whether the force of 
this vessel was increased and augmented 
within the limits of the United States. 2. 
Whether such increase is a breach of the. 
laws of neutrality and nations: and 3. What 
is required by the laws of neutrality in such 
cases, or whether the 17th article of the 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 



treaty is a suspension thereof as to the Unit- 
ed States, 

On the first part, viz, whether the force of 
the Citizen of Marseilles was increased and 
augmented within the United States. A 
number of witnesses have been examined, 
and a variety of other evidences adduced. 
The proofs in this cause have been very prop- 
erly divided by one of the counsel, into four 
classes or sets. I will, therefore, consider 
them in that order also: The proofs which 
relate to the vessel at Cape Francois, before 
she sailed for Philadelphia. 2. Those which 
relate to her whilst at Philadelphia, 3. 
These after she left the city, and previous to 
her going to sea. 4. Those immediately after 
she got to sea. 

To the first point, Mr. Boisseau only speaks 
of her as an armed vessel generally, to the 
month of June 1793, but does not specify any 
particulars. W. Charrie, who was on board 
two days, about this period, speaks of her as 
an armed vessel, with ten ports on each side, 
and guns in them, and also as having guns 
in her hold— but no particularnumber. These 
are the only witnesses to this point. 

If we proceed now to her appearance at 
Philadelphia, we find a contrariety of evi- 
dence. General Stewart, in his letter to the 
collector, 3d of September, 1794, mentions 
her as ha-^ing at her arrival sixteen nine, and 
ten six pounders; but he does not say wheth- 
er they were mounted or not. He says she 
win only mount twelve guns at going out, 
and carry the others in her hold. In his let- 
ter to the secretary at war, dated the 14th 
October, 1794, he refers to the above, and 
also states the different reports of Mr. Mil- 
nor, one of the deputy inspectors of the port, 
to him. The first, on the 30th of Septembei*, 
1793. He adds, that the ship arrived last 
autumn, with sixteen nine, and ten six 
pounders, but will only mount twelve guns, 
which she brought in that situation— the oth- 
ers she is to caiTy in her hold. On the 14th 
of October, General Stewart visited her 
again, and says he finds no addition to the 
armament, she was reported, and had, on 
her arrival, viz. ten six pounders on her main 
deck, and two on her quarter deck, and the 
rest of the guns in the hold. No new ports 
had been opened since her arrival. General 
Stewart does not say who reported her thus 
on her arrival. It could not be Mr. Milnor, 
for he, on the 14th of October, in his report, 
says, "Having examined the ship called the 
Citizen of Marseilles, on her aiTival in port, 
I again examined her this day, and find no 
addition to her armament, &c." The same 
number of guns are mentioned, that she had 
on her arrival. His other certificate which 
appears from General Stewart's letter to be 
dated on the 30th of September, 1793, and 
made to him, of the then actual armament 
of the ship that day, the day of her arrival— 
says— "boarded the privateer ship the Citi- 
zen of Marseilles, commanded by Planche, 
twelve six pounders mounted and three not 
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mounted, with other warlike apparatus— for- 
ty-six men." By comparing the dates and 
extracts in this exhibit, it plainly appears 
there is some mistake amongst the officers at 
that port. Mr. Milnor, on the 30th of Sep- 
tember, 1793, the day she arrived, boarded 
her, and says she had twelve six pounders 
mounted, and three not mounted: he also 
visited her on the 14th of October 1794, and 
found no addition to her armament, the same 
number of guns being mounted. This evi- 
dence from the report of the officers of the 
port, clearly proves, that the ship, on her ar- 
rival, had only twelve guns mounted— how 
many others there were on board not mount- 
ed, must be left to the officers to settle, as 
I cannot do it from the evidence adduced. 
Mr. Harrison also fixed to ten on her main 
deck, and two or four on her quarter deck. 
Michael AVilliams says, she had but five of 
a side on her main deck, and two on her 
quarter deck. John Grenion, who sailed in 
the vessel from the Cape to Philadelphia, 
says she had only five of a side on the main 
deck, and one on each side on the quarter 
deck, and that there were no more port holes 
open than guns. Captain Montgomei-y, of 
the revenue cutter, w^ho saw her at a dis- 
tance at her first arrival, supposed her to 
have ten ports of a side, but whether all 
real, or some painted, he could" not say. 
From the whole of this evidence, then, it 
clearly appears to me, that the ship, at her 
arrival, had only twelve guns mounted, and 
none in her hold. If we now advert to the 
number of ports which were open either at 
her arrival, or at her leaving the port of 
Philadelphia; we find she had the same num- 
ber as of guns mounted. All the evidences 
who were near her, swear positively, that 
there were none abaft the main chains— 
though several say the ports were framed 
within, but planked over on the outside. 
Harrison's evidence is conclusive— because 
he mentions his application to the governor 
for permission to open more ports, which 
was refused; and Captain Chabert's reply 
that he did not wish to go contrary to the 
laws of the country, and that as he had car- 
penters of his own, he could open them else- 
where, and at another place, is fully suffi- 
cient to fix this point. 

The third class of evidence, is such as re- 
lates to the vessel after her leaving the city, 
and previous to her proceeding to sea. And 
from a careful revision of this it does ap- 
pear, that a number of ports were opened, 
and guns mounted in the river Delaware. 
Quin swears positively to fourteen. Powel 
says there were three carpenters at work to 
cut the ports through, and fit them— himself, 
Stevenson and another; and that each took 
one for a day's work. It could not there- 
fore take more than five days to effect this, 
and from the latter end of October to- the 
4th of November, thei-e was sufficient time to 
complete it. The evidence of these two wit- 
nesses has been impeached in several partic- 



ulars, but it really appears to me, that there 
are so many proofs and circumstances stated, 
that corroborate their testimony to most of 
the points they speak of, that there is not 
Bufficient ground for me to repel the evidence 
they have given in toto. The witnesses who 
prove the increase of force in the river, are 
Quin, who says she mounted twenty-eight 
guns— Captain JMontgomery says twenty-six 
or twenty-eight. Mr. Kevan says, a whole 
tier fore and aft. All then speak of the ves- 
sel down the river, and before she went to 
sea. 

The fourth and last class Is that relative 
to her, immediately .after her going to sea. 
One of the counsel for the claimant objected 
to the testimony of all the witnesses on board 
the prize, as being interested, and of course 
incompetent, but he could not be serious in 
this, because the constant uniform practice 
of the civil law courts has been to admit 
such evidence to certain points. In Collecta- 
nea Jurldlca (page 135). is the famous case so 
often resorted to as fixing the law. In this 
case, it is expressly laid down, that the evi- 
dence to acquit or condemn, must, in the 
first instance, come from the vessel taken, 
the persons on board, and the examination on 
oath of the master and other officers. The 
evidence they all give is reducible to two 
points. 1st The appearance and force of 
the ship both as to guns and men. 2d. The 
intelligence obtained from the crew. As to 
the last, I think little attention should be 
paid to the chit chat on board one of these 
privateers; and very frequently the wit- 
nesses do not understand the language they 
hear spoken, and report from second hand: 
but they certainly are competent witnesses 
as to the number of guns and crew that were 
on board at the time of the capture; and in 
this they all agree, that she mounted twenty- 
eight guns, when she took the Den Onzeke- 
ren, out of which she took two guns to make 
thirty, and several of them say, she could 
mount thirty-four guns, having ports cut for 
that number. Captain Raymon Sanchez, 
captain of the brig Dichoso, taken on the Gth 
of November, two days after the vessel left 
the Delaware, says she mounted twenty- 
eight. Lemuel Janson, of the Den Onze- 
keren, says she mounted twenty-eight guns. 
Jacob Vix, a sailor on board the Dutch ship, 
says the same. John Hallrick, seaman on 
board the Betty Carthcart, says the same. 
Charles M'Donald, mate of this ship, says she 
had twenty-eight guns on the 11th of Novem- 
ber, when they took him. Hans Evertson, 
mate of the Den Onzekeren, taken the 16th 
of November, says she had then twenty-eight 
guns mounted. Adrianus Pappagaay, the 
doctor of the Dutch ship, says she had twen- 
ty-eight guns. Here then is such concurrent 
testimony of the increased force of this ves- 
sel, that it is impossible not to admit it; and 
if admitted, it cari'ies with it the most une- 
quivocal proof that the ship the Citizen of 
Marseilles, did increase her force of guns 
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mounted, and prepared for use within the ter- 
ritory of the United States:— There was no 
positive proof as to the new gun carriages be- 
ing aetuaUy carried on hoard; neither was 
there any of their being on board when she 
first arrived. Mr. Harrison mentions the re- 
pairing of some, and where old ones were rot- 
ten the replacing them. If this was solely for 
those guns that were actually mounted at her 
arrival, I see nothing against it. It could 
not be called an augmentation of her force- 
neither is there any evidence suflacient to eon- 
vuice my mind that the crew of the Citizen 
of Marseilles, at her going out was increased, 
or if increased, in any way that could be 
said to infringe our neutrality. Though 
some of the evidences say they were not all 
native Frenchmen from their language, yet 
they all agree that the strength of the crew 
were so, the others were a mixture, there is 
no proof of any one American citizen behig 
on board, unless Quin was; as to other na- 
tions, I know of no right we have to con- 
trol their seamen. The 27th article of our 
treaty with Holland [8 Stat. 48], which, by 
the 3d article of the treaty with France [Id. 
14], in my opinion is confirmed to them also, 
admits the carrying away seamen or other 
natives or inhabitants of the respective na- 
tions on board of any of their vessels, wheth- 
er of merchandise or war. 

From a careful review of the evidence pro- 
duced in this cause, it appears clearly to me 
that the ship Citizen of Marseilles, at her ar- 
rival in Philadelphia, mounted only twelve 
gims, and had others, but the precise num- 
ber is not ascertained, in her hold: that at 
the time of her leaving the river, she had 
twenty-six or twenty-eight mounted: that 
Captain Chabert having been refused permis- 
sion to open new ports in Philadelphia, and 
declaring he did not wish to infringe the 
laws, and having afterwards done so within 
the territories of the United States, could not 
and does not plead ignoi-ance as an excuse. 
"Whatever he did was with his eyes open, 
and being forewarned, he must abide the 
consequences. 

It remains now for me to inquire into the 
law arising from the foregoing facts, and the 
power and duty of this court thereupon. 
There cannot be a doubt that if a prosecution 
was instituted against Captain Chabert, or 
any of the persons concerned in increasing, 
augmenting, or procuring to be increased or 
augmented, the force of the vessel, under the 
act of June 5, 1794 [1 Stat 383], but that a 
conviction must follow. There a penalty of 
fine and imprisonment is declared, as a pun- 
ishment for a breach of the sovereignty and 
neuti-ality of the United States, and this by 
a mtmicipal law of our own: but what does 
the law of nations require further? I have 
in the course of the last summer, delivered 
my opinion on this question so fully in this 
court, that I need only now repeat some part 
of the law then laid down. In the case of 
Janson v. Talbot [unreported], I stated that 



this court, by the law of nations, has juris- 
diction over captures made by foreign vessels 
of war, of the vessels of any other nation, 
with whom they are at war, provided such 
vessels were equipped here, in breach of our 
sovereignty and neutrality, and the prizes 
are brought infra praesidia of this country. 
By the law of nations, no foreign power, its 
subjects or citizens, has any right to erect 
castles, enlist troops, or equip vessels of 
war in the territory or ports of another. 
Such acts are breaches of neutrality, and 
may be punished by seizing the persons and 
property of the ofiEenders. Vessels of war 
so equipped, are illegal ab origine, and no 
prizes they malse will be legal as to the of- 
fended power, if brought infra praesidia. 
The seizure and restoration of such prizes 
are what the laws of neutrality justly claim. 
You must either permit boili parties to equip 
in your ports, or neither. Should either 
equip without your consent, the least you 
can do, is to divest them of the prizes they 
may have thus illegally taken, and restore 
them to the other party, or else permit them 
to equip also. This cause and this decree 
were submitted to the circuit court in Octo- 
ber last, and there affirmed. An appeal to 
the supreme court is still undetermined, 2 
but until this opinion is overruled by that 
tribunal, I hold myself bound to consider it 
as a law. I gave a like decision lately, in 
the case of British Consul v. The Nancy 
[Case No. 1,898], from a full conviction that 
the principles I laid down formerly, were 
founded on the rules of propriety and the 
law of nations. 
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MOODIE V. The BROTHERS. 

[Bee, 76.] 1 

District Court, D. South Carolina. March, 1795. 

Nedtralitt Laws— Eqcipjiest op War Vessel — 

Repairing. 

Equipment for war in a neutral port does not 

take place merely by alteration of two ports in 

repairing the waist of a vessel previously armed. 

In admiralty. 

BEE, District Judge. The cause now be- 
fore the court is briefly this. The schooner 
Port-de-Paix, duly commissioned by General 
Laveaux, and owned altogether by French- 
men, captured on the 27th of January last 
(1795) on the high seas, without the jurisdic- 
tional limits of the United States, the ship 
Brothers, belonging to a subject of his Bri- 
tannic majesty. The prize, upon her arrival 
in this port, was, with her cargo, libelled by 
the British consul, Mr. [Benjamin] Moodie; 
who, among other causes, alleges that the 
privateer was originally fitted out in the port 
of Charleston, or augmented in her warlike 

2 [Since reported in 3 Dall. (3 U. S.) 133.] 
1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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force, contrary to the act of congress and 
law of neutrality and nations. He, tlierefore, 
claims restitution of tlie captured vessel. 
The claimants on oath deny that the pri- 
vateer was originally fitted, armed, or manned 
within any of the ports of the United States; 
or that she received therein any augmenta- 
tion or addition, solely applicable to purposes 
of war. They produce a copy of their com- 
mission from General Laveaux, and plead the 
17th article of the treaty with France in bar 
to the interference of this court in this cause. 
Several exhibits have been filed to shew that* 
the captured vessel and cargo are British 
property; and one exhibit proves that the 
privateer was formerly an armed vessel in 
the service of the king of Spain, and then 
mounted eighteen guns. That she was cap- 
tured by the Montague French privateer and 
brought as prize into this port, from whence 
she afterwards departed with fewer guns 
than she had on her coming in. After which 
she Avas commissioned and manned at Port- 
de-Paix. It was agreed between the parties, 
the pleadings being completed, that the evi- 
dence taken by me in this court in November 
last, in the case of The Courier [Case No. 3,- 
283] captured by the same privateer and li- 
belled here, should be received as evidence in 
this cause also. I have already, by my de- 
cree in the case of The Courier, declared my 
opinion of this privateer; but have reconsid- 
ered the evidence with great care. JNIessrs, 
Wallace, Libby, Williams, Carpenter, Wey- 
man, and the collector, all agree that she was 
a complete privateer when she first arrived 
here. She had then fourteen guns on her 
main deck, two cohorns forward, and swivel» 
on her quarter deck. They also agree that 
she received no augmentation of force here. 
She had been much injured in her engage- 
ment with La Montague, and was compelled 
to take off her quarter deck. She then went 
to sea, returned dismasted, and took a new 
mast. But none of the witnesses saw any 
additional equipments. Ingram, who worked 
on her says, she had her quarter deck taken 
<3own, her waist repaired, and two ports cut 
therein. That she was an armed vessel when 
she arrived, and was repaired as a privateer. 
The question then is wholly as to the cutting 
of two new ports, when her waist was re- 
paired. This arises out of Ingram's testi- 
mony, which is at variance with that of Wil- 
liams, Libby, and Carpenter, and positively 
■contradicted by the oath of the claimants, 
who swear that the repairs she received in 
this port were necessaiy to her safety and 
sailing, but not at all applicable to war. 
They say that she actually went to sea with 
fewer guns than she had when she arrived 
as prize. Admitting then, for the sake of 
reconciling Ingram's testimony with that of 
all the other witnesses, and with this oath 
of the claimants, that two of her poi-ts in the 
waist were altered, this will not amount to 
any additional equipments; nor can it be 
considered as a breach of neutrality. If a 
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prosecution had been instituted under the act 
of the 5th of June, 1794 [1 Stat 3S3], no for- 
feiture could have been adjudged for so tri- 
fling an alteration. Upon the whole, I retain 
my former opinion, and that upon mature de- 
liberation. I therefore admit the relevancy 
of the plea in bar, and decree that the libel 
be dismissed with costs. 
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MOODIE T. The HAKEIET. 

[Bee, 128.] i 

District Court, D. South Carolina. 1798. 

Salvage— Recapture— Ran-som ED Ship— Pokt of 
Destixatios. 
Salvage allowed upon recapture of a ransomed 
ship; the ransom bill declaring that the sum 
agreed upon therein should only be payable up- 
on the arrival of the vessel at her port of desti- 
nation, where she never arrived. 

This is a suit instituted [by Benjamin JIoo- 
die] for salvage in recapturing the brig Har- 
riet on the high seas on the 26th of October, 
1798. It appears, from the pleadmgs and 
proofs before the court, that this brig be- 
longed to Tunno and Cox, and Miller and 
Robertson, merchants of this city. That she 
sailed on the Sth day of October last from 
a Spanish port on the south side of the 
island of Cuba, bound to the Havanna. 
That, two days after, she was taken, in sight 
of the island, by a French privateer called 
the Betsey; another privateer being in com- 
pany. That these privateers, finding the 
brig had no cargo on board, were preparing 
to set her on fire; whereupon the captain 
(Lightbourne) proposed to ransom her. This 
being agreed to, he drew an order, on a 
house in the Havanna, for two thousand dol- 
lars, the sum fixed; which order was pay- 
able upon the arrival of the brig at the Ha- 
vanna, and was in nature of a ransom bill. 
Upon signature of this paper, the vessel was 
suffered to proceed on her voyage, Captain 
Lightbourne being detained on board one of 
the privateers as a hostage. A Frenchman, 
as prizemaster, and two American seamen 
were sent on board from the capturing ves- 
sels; but they did not interfere in the man- 
agement of the vessel, leaving this wholly to 
the mate, who took the command, and made 
the usual entries in the logbook. Some days 
after this they fell in with an American 
armed brig, who, finding that the Harriet 
had been taken and ransom<^d, left her. Six- 
teen days after her first capture (26th of Oc- 
tober) she was met with by a British priva- 
teer, of New-Providence, who took possession 
of her as a recaptured vessel, put on board a 
prizemaster and crew, and ordered her to 
the port of Nassau. They endeavoured to 
reach that place, but, being prevented by bad 
weather and contraiy winds, proceeded to 
Charleston, and arrived here on the 19th No- 
vember last. 



1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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BEE, District Judge. The only question 
for tlie court to decide is, wlietlier, under tlie 
■circumstances of this case, the actors are en- 
titled to any, and wtiat, salvage. It is con- 
tended on the part of the owners, that, if 
■the vessels had been carried into a British 
port, no salvage would have heen allowed, 
because she had been previously ransomed, 
jind the ransom bill not recovered. The ar- 
gument appeared, at first, to have weight; 
but, upon looking into cases partly resem- 
bling this, and considering the nature of the 
ransom bill produced in the- cause, I thinlv 
the inference will not hold. The ransom bill 
in this case expresses that two thousand dol- 
lars shall be paid \ipon the arrival of the brig 
4it the Havanna, But the recapture prevent- 
ed her arrival there; of course, the obliga- 
tion became void: and, though they had the 
•captain as a hostage, yet no suit could have 
been maintained on that bill, in any civilized 
counti-y; because the event in which alone 
the payment was expressed to be due, never 
took place. What prevented it? The re- 
capture by the British privateer. This saved 
the ransom to the owners. And the French 
■captor seems to have been of that opinion, 
for the hostage was discharged, and the ran- 
som bill with him. 

It was contended that, if the brig had ar- 
rived at the Havanna, she would have been 
restored, on the ground of having been taken 
within the jurisdictional limits of the island, 
■This might have been the case; but the con- 
sideration, I believe, would not have availed, 
if she had been carried into a British port. 
They would have in that event, considered 
nothing more than the original capture by 
their enemy, and subsequent recapture by 
their subjects. And if this court should go 
into an investigation of the point relied on, 
it would involve the question of prize, or no 
prize. But it is laid down in Doug. 627, that 
though the contract of ransom happen to be 
-connected, in point of time, with the capture- 
-as prize, it does not necessarily arise out of 
it, but is, in truth, a mere simple contract 
■of sale between individuals, who at the time, 
.and for the purpc^e, of contract are not con- 
sidered as being the subjects of hostile na- 
tions: on which principle was decided the 
-case, in 3 Burrows, of Eecord and Betting- 
Jiam. There, though war still subsisted, and 
though the hostage had died in captivity, the 
.action was maintained by an alien enemy 
against a subject of Great Britain; and this 
decree. Lord Mansfield says, was notorious 
-over all Europe. But though this be law 
where tlie ransom bill is not recaptm-ed, yet 
the case in Douglas, resting chiefly upon the 
authority of Valin, and other foreign writers, 
proves clearly that the recapture of the ran- 
som bill puts an end to the claim of the fli'st 
captor. In the case before me, the vessel, 
-on the safe arrival of which at the Havanna, 
the ransom bill was due, has beeii recaptur- 
ed. This is certainly equivalent to a recap- 
ture of the bill itself, and clearly extin- 
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guishes the claim of the original captors. So 
far the recaptors are entitled to salvage. 

The remaining part of the question is what 
the amount of that salvage shall be. From 
several decrees of British admiralty courts 
during the present contest, I find that one 
eighth has been a usual allowance to captors. 
In the case of the money taken out of the 
Grand Sachem, the admiralty court at An- 
tigua decreed restitution to the original own- 
ers, upon proof of property; and reserved 
an eighth for salvage to the recaptors. This 
proportion is also observed by the court of 
admii-alty in England, as appears from Doug. 
624. 

Upon the strength of these authorities, 
which seem to me fully applicable to the case 
before me, I decree to the recaptors one 
eighth, amounting to two hundred and fifty 
dollars, with costs of suit. 
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MOODY V. FISKE et al'. 

[2 Mason, 112; i 1 Robb. Pat. Cas. 312.] 

Circait Court, D. Massachusetts. Oct. Term, 
1820. 

PaTEXTS— SeVEKAL larPKOVEMENTS IN OSE Pat- 
ent— SUMMAKY—ISFKIKGBMEST OP Part. 

1. "Where a patent is for several improve- 
ments in a machine, and each improvement is 
summed up in the patent as the invention of the 
patentee, he is bound by his summary, and if 
any one of the improvements is found not to be 
new, his patent is \oid. 

[Cited in "Whitney v. Emmett, Case No, 17,- 
585; Wveth v. Stone, Id. 18,107; Davoll v. 
Brown. Id. 3,662; Hovey v. Stevens, Id. 6,- 
746; Hogg v. Emerson, 6 How. (47 XT. S.) 
483, 485; Re Boughton, Case No. 1,696; 
ReHalsey, Id. 5,963; Blalie v. Stafford, Id. 
1,504.] 

[Cited in Davis v. Bell, 8 N. H. 503.] 

2. "Where several improvements in a machine 
are distinctly claimed in a patent, an action lies 
for the piracy of any of the improvements, al- 
though the defendants have not used the whole 
of the improvements. 

[Cited in "Wyeth v. Stone. Case No. 18.107; 
Blalie V. Smith. Id. 1,502; Wilson v. Rous- 
seau, Id. 17,832; Root v. Ball. Id. 12.03.1 ; 
Olcott V. Hawkins, Id. 10,480; Poss v. Her- 
bert, Id. 4,957; Sessions v. Romadlca, 21 
Fed. 131.] 

[Cited in Holliday v. Rheem, 18 Pa. St 469. 
Cited in brief in Tillotson v. Ramsay, 51 Vt. 
312.] 

Case [against Jonathan Fiske and others] 
for an infringement of certain patent rights, 
granted to the plaintiff [Paul Moody]. There 
were two counts on two distinct patents in 
the declaration, but the first was the only 
one relied on at the trial, being on a patent 
for "an improvement on the doxible speeder 
for roping cotton," &c. The cause was tried 
on the general issue. The patent was dated 
the 3d of April, 1819, and the specification 
annexed to it, contained a very minute de- 
scription of the double speeder as improved 
by the plaintiff, under distinct articles. In 

1 [Reported by William P. Mason, Esq.] 
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the &rst article the plaintiff states, "The first 
part of* my invention is a new position of the 
i-ollers," which he then proceeds to describe. 
In the sixteenth article the plaintiff sums up 
his improvements in the following terms: 
"The above description exhibits all my im- 
provements in the roping machine for roping 
cotton, whether called a double speeder or 
by any other name. The parts which I 
claim as new, and as my invention, are the 
following: 1st. The position of the rollers. 
2d. The two upper cones with all the mech- 
anism, and motions connected with or de- 
pendent on them. 3d. The method of mov- 
ing the belt on the lower cones, and that of 
communicating motion from the lower driv- 
en cone to the spindles, and all the mechanism 
and method of communicating motion from 
the upper driven cone to the arbors or axes 
of the perpetual or endless screws and per- 
pendicular racks, which raise and lower the 
spindle rail; but I do not claim the said 
racks and screws, as these as well as the 
common heart wheels have each before been, 
or may be used, for the same purpose, and 
either may be applied to my improvement. 
5th. The method and machinery by which 
the said motion of the spindle rail is changed 
from an ascending to a descending move- 
ment, and the manner of connecting the 
same with the wagon carriage. 6th. The 
said wagon, wagon carriage, gallows frame, 
catch wheels, the cycloid or cycloidal cam, 
slides, lever, and pully shaft, which raise 
the belts on the upper cones, and all the sim- 
ilar parts which raise the belts on the lower 
cones (except the cycloid or cycloidal cam) 
with all the parts, movements and mechan- 
ism connected with the same. 7th. The flier 
tubes and methods of applying and using the 
same. 8th. The rotary motion of the cams, 
and the intermediate gear work and machin- 
ery which produces it." The seventeenth ar- 
ticle then proceeds: "The machine referred 
to, and from which the description of my 
improved double speeder is made, as above 
set forth, has twenty spindles, and produces 
roping of a convenient size and twist, for 
being afterwards spun into a certain kind of 
thread or yaxn, but I also contemplate the 
nature and principles of my said Invention, 
as applicable to any machine for the like 
purpose, whether it has more or less spin- 
dles, or made to give a greater or less de- 
gree of twist. And I do not consider my 
said invention as confined to any particular 
form, position, kind of material, degree of 
velocity, shape, magnitude, or position of the 
several parts, but the same may be applied 
to any machine made of iron, brass, cop- 
per, or other suitable metal or material; and 
all the parts above described and set forth, 
may be extremely varied to obtain the object 
for which similar machines have been, are, 
or may be, used or employed. The position 
of the rollers, which I consider as an impor- 
tant improvement, may be applied to any 
machine for spinning as well as for roping. 



and I have applied it to an impi'oved spin- 
ning and filling frame, a description and 
drawing of which I have prepared for pro- 
curing a patent." 

The defence at the trial turned mainly on 
two points: 1st. That the machines used by 
the defendants were not identical with those 
of the plaintiff. 2d. That part of the im- 
provements claimed by the plaintiff were 
known before, and so the patent was broad- 
er than the invention, and void. The coun- 
sel for the defendants contended on these 
points, following the enumeration of the im- 
provements in the 16th ai-ticle of the patent: 
1st That the position of the rollers was not 
new. 2d. That the plaintiff had no right to 
the two upper cones, they not being his in- 
vention. And as to the machinery connected 
with them, it was not used by the defend- 
ants. 3d. That the method of moving the 
belt of the lower cones, and the mechanism 
connected with it, were not used by the de- 
fendants. 4th. That the method of commxmi- 
cating motion from the upper driven cone to the 
arbors or axes, of the peiT)etual or endless 
screws, and perpendicular racks, &c. were 
not used by the defendants. The same an- 
swer was given to the 5th, 6th, and 7th im- 
provement, specified in the 16th article. 8th. 
That the rotary motion of the cones and the 
intermediate gear work and machinery, were 
not new. The proof in the cause being very 
strong, that the position of the rollers was 
not new, two questions arose: 1st. Whether 
the plaintiff was concluded by the summing 
up in his patent, from contending, that the 
position of the rollers was not a substantial 
part of his invention, or was not per se pat- 
entable. 2d. If not so precluded, and if the 
patent was not void, whether the defendants 
were not liable in this action, if they used 
any one of the plaintiff's improvements, al- 
though the proof should be satisfactory that 
they did not use all the improvements. 

Gordon & Webster, for plaintiff. 
G. Sullivan, for defendants. 

STORY, Circuit Justice. Upon the last 
point there has hitherto been considerable 
diflaculty in my mind. But after a good deal 
of reflection on it, I have come to the result, 
that where the plaintiff claims, as in this 
ease, several distinct and independent im- 
provements in the same machine, and pro- 
cures a patent for them in the aggregate, he 
is entitled to recover against any person who 
shall use any one of the improvements so 
patented, notwithstanding there has been no 
violation of the other improvements. In such 
a case, the patent goes for the whole of the 
improvements, and if each be new, and be 
claimed distinctly in the patent, as such, 
there does not seem any good reason why the 
party who pirates any part of the invention, 
should not be liable in damages. Take the 
case of a copy right It has never been sup- 
posed, that in order to maintain an action. 
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the whole book should he pirated. It has 
been adjudged sufficient, if a considerable 
part of the book be pirated, so that such 
part be that of which the plaintiff is truly 
and substantially the author. Cai-y v. Long- 
man, 1 East, 358, and cases there cited. To 
be sure, a mere extract would not be piracy; 
but if the substance of the work be taken, 
or so large a portion of it as makes it a sub- 
stitute for the original, and materially in- 
jures the literary property of the author, it 
has been thought to be actionable. Ho- 
worth V. Wilkes, 1 Camp. 94. There is 
no doubt, that by the law of England, a 
party who pirates any part of the invention 
of the patentee, is liable in damages, not- 
withstanding he has not violated the whole. 
I say pirates any part of the invention, for 
any person may lawfully use any machin- 
ery, combined with the patentee's invention, 
which he does not claim as new, or which, 
if so claimed, has been previously known 
and used. This is the doctrine in Bovill v. 
Moore, 2 Mai-sh. 211; Davies, Pat. Cas. 
361, which was an action for the violation 
of a patent "for a machine for the manufac- 
tury of bobbin lace or twist net, similar to, 
and resembling the Buckinghamshire lace 
net, and French lace net, as made by the 
hand with bobbins on pillows." Lord Chief 
•Tustice Gibbs there said, "We must con- 
sider what the patent proposes to give to the 
patentee, axd what privileges he would pos- 
sess under the patent. Now the patentee is 
entitled to the sole use of this machine, and 
whoever imitates it, either in whole or in 
part, is subject to an action at the suit of 
the patentee." The defendants had used the 
invention in part, but obtained a verdict up- 
on the ground that the plaintiff had not in- 
vented the whole machine, but had only 
made improvements in it^ the combination 
having existed up to a certain point before, 
and therefore his patent was void as cover- 
ing more than his invention. It may be, 
that the decisions have turned upon the pe- 
culiar language of the English patents, for in 
all the precedents which I have seen, the 
patent gives the exclusive right of the whole 
invention, and prohibits all other persons, 
"directly and indirectly, to make, use, or put 
in pi-aetice, the said invention, or any part 
of the same, &c. or in any wise to counter- 
feit, imitate, or resemble the same, or make 
or cause to be made, any addition thereto, or 
subtraction from the same." See forms in 
Coll. Pat. 54, 57; Davies, Pat. Cas. 2T, 30. But 
as no such intimation is given in the reports, 
I incline to believe that the doctrine stands 
upon the general principles of law, that 
he who has the exclusive right to the whole 
of a thing, has the same right to all the parts 
which the general right legally includes, that 
is, (in cases hke the present) to all the parts 
which he has invented. 

The principal difficulty that arises, is in 
the application of the doctrine; and that 
inay in most cases be removed, by consid- 

17FED.CAS — 42 
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ering the nature and extent of the patent, or 
rather of the thing invented and patented. 
Where the patent goes for the whole of a 
machine as a new invention, and the ma- 
chine is in its structure substantially new, 
any person who pirates a part of the ma- 
chine, substantially new in its* structure, de- 
prives the inventor so far of his exclusive 
right in his invention, and may in a great 
measure destroy the value of the patent. 
Where the patent is for several distinct im- 
provements in an existing machine, or for an 
improved machine, incorporating several dis- 
tinct improvements, which are clearly speci- 
fied, then if a person pirates one of the im- 
provements, he violates the exclusive right 
of the patentee, for the patent is as broad 
as the invention, and the invention covers all 
the improvements; and it is a wrong done 
to the patentee to deprive him of his exclu- 
sive right in any of his improvements. 
Where a patent is for a new combination of 
existing machinery, or machines, and does 
not specify or claim any improvements or 
invention, except the combination, unless that 
combination is substantially violated, the pat- 
entee is not entitled to any remedy, although 
parts of the machinery are used by another, 
because the patent, by its terms, stands tipon 
the combination only. In such a case, proof 
that the machines, or any part of their struc- 
ture existed before, forms no objection to 
the patent, unless the combination has ex- 
isted before, for the reason, that the inven- 
tion is limited to the combination. And yet 
if the combination itself be not wholly new, 
but up to a certain point has existed be- 
fore, and the patentee claims the whole com- 
bination as new, instead of hxs own improve- 
ments only, as by taking out a patent for 
the whole machine, doubtless his patent is 
void, for it exceeds his invention. Bovill v. 
Moore, 2 Marsh. 211; Davies, Pat. Cas. 361, 
398, 404, 411. But if there be different and 
distinct improvements constituting parts of 
the combination, which are specified as such 
in the patent and specification, and any one 
of them be pirated, the same rule seems to 
apply as in other cases where part of an in- 
vention is pirated, for the patent then shows 
that the invention is not limited to the mere 
combination, but includes the particular im- 
provements specified. ' It is often a serious 
difficulty from the obscure language of the 
specification, to ascertain what is the nature 
and extent of the invention claimed by the 
patentee. Whether his patent be valid or 
not, must materially depend upon the accu- 
racy and distinctness with which the inven- 
tion is stated. But in all cases where the 
patentee claims any thing as his own in- 
vention, in his specification, courts of law 
cannot reject the claim; and if included in 
the patent, and found not to be new, the pat- 
ent is void, however small or unimportant 
such asserted invention may be. This leads 
me to the first point made at the bar; as to 
which, it appears to me clear, both upon 
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principle and authority, tliat wlaere a pat- 
entee in his specification states and sums up 
tiie particulars of his invention, and his pat- 
ent covers them, he is confined to such sum- 
mary; and he cannot afterwards be peimit- 
ted to sustain his patent by showing that 
some part which he claims in his summing 
up, as his invention, thoiigh not in fact his 
invention, is of slight value or importance in 
his patent Res v. Cutler, 1 Starkie, 354; Da- 
vies. Pat Cas. 398, 404; Bovill v. Sloore, 2 
Marsh. 211. His patent covers it, and if it be 
not new, the patent must be void. Here the 
plaintife claims a particular position of ma- 
chineiy as his invention, and it clearly ap- 
pears in evidence that the position is not 
new. It has existed before, not in machines 
exactly like the present, but in machines aj)- 
plied to analogous purposes, viz. in machines 
for roping cotton; and applied for the same 
purpose as the plaintiff applies them. With- 
out doubt he supposed that he was the first 
inventor, but that was his mistake, and will 
not help the case. The objection therefore is 
fatal. 

I wish it to be understood in this opinion, 
that though several distinct improvements in 
one machine may be united in one patent, it 
does not follow that several improvements in 
two different machines, having distinct and 
independent operations, can be so included. 
Much less that the same patent may be for a 
combination of different machines, and for 
distinct improvements in each. 

The plaintiff upon this intimation agreed to 
"take a verdict against him, declaring his patent 
Toid, that he might obtain a new patent. 'S''er- 
diet for defendants. 

[For another case invoMng this patent see 
Boston Manuf'g Co. v. Fiske, Case No. 1,681.] 
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MOODY V. FULLER. 

[5 Cranch, C. C. 303.] i 

Circuit Court District of Columbia. March 
Term. 1837. 

Slavery— Removal into District of Columbia — 
Sale within Three Years— Suit 
FOR Freedom. 
An officer of the United States, being the bona 
fide owner of a slave in Fortress Munroe. a place 
within the United States, but not within the 
jurisdiction of any one of the states, and re- 
moving thence with his family to tlie city of 
"Washington in the District of Columbia, to re- 
side therein, and bringing his slave with him, 
cannot lawfully sell such slave within thrco 
years after such removal and importation; and 
such slave, by such importation and sale, be- 
comes free. 

Petition for freedom. 

Mr. Bradley, for defendant [Azariah Ful- 
ler] prayed the court to instruct the jury 
that if, from the evidence, they shall be of 
opinion that Andrew B. McLean was the 
bona fide owner of the petitioner [the ne- 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 
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gress Sally Moody] and, while such bona 
fide owner, resided as an officer of, and In 
the employment of the United States, for a 
series of years, at Fortress Munroe, within 
the territory of the United States, and hot 
within the limits of any state of this Union, 
and brought her from the said territory into 
the District of Columbia, with his family, 
when he removed here to reside; then, al- 
though the jury shall further find that the 
petitioner was sold within three years after 
such removal into the said district she is 
not entitled to her freedom under such re- 
moval and sale, unless they shall further 
find that such residence at said Fortress 
Mimroe was intended to defeat or avoid 
the law prohibiting the importation of 
slaves. 

Mr. Dermott, for petitioner. 

But THE COURT (nem. con.) refused to 
give the instruction. 



Case K"o. 9,747. 

MOODY V. TABER. 

[1 Ban. & A. 41; 1 Holmes, 325; 5 0. G. 273,] 

Circuit Court, D. Massachusetts. Feb., 1874. 

Patents — Abdomixal Supporters — License- 
Repudiation BY Licensee — Purchase 
WITH Notice. 

1. A patent for abdominal supporters, intend- 
ed to sustain the viscera of well formed persons, 
will not be held void for want of novelty, upon 
the testimony of a physician, that, prior to the 
complainant's invention, he had made several 
supporters, of which no specimens are produced, 
"of the same general character," for deformed 
patients; each being peculiar and special in its 
construction, and made with a view to the par- 
ticular deformity of the patient for whom it was 
intended. 

2. A licensee who has elected to put an end to 
his license, and denies the validity of the pat- 
ent, and refuses to recognize any title in the 
patentee, will not afterwards, when the valid- 
ity of the patent has been sustained, be permit- 
ted to set up the license from the patentee as a 
defense to the action. 

[Cited in Cohn v. National Rubber Co., Case 
No. 2,968; White v. Lee, S Fed. 224.] 

3. One who purchases patented articles from 
a licensee, with knowledge of his having repu- 
diated his contract with the patentee, will be 
liable for the sale of such articles, as well as for 
the sale of those he makes afterwards. 

[Bill in equity [by Sarah A. Moody against 
George R. Taber] to restrain alleged infringe- 
ment of reissued letters patent [No. 42,591] 
for improvements in corsets and abdominal 
supporters, gi-anted to the complainant [May 
3, 1SG4; reissued. No. 2,1G5] Jan. 30, 186(3; 
and for an account] 2 

T. S. Wakefield and J. B. Robb, for com- 
plainant 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and by Jabez S. Holmes, 
Esq.. and here compiled and reprinted by per- 
mission.] 

2 [From Holmes, 325.] 
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Ohaunc-ey Smitli and W. W. Swan, for d(i- 
fendant. 

SHEPLBY, Circuit Judge. Defendant is 
cliarged witli the infringement of letters pat- 
ent reissue numbered 2,165, granted to Sarab 
A. aioody, for improvements in corsets and 
abdominal supporters. Tlie invention con- 
sists in cei*tain improvements, and clianges 
in the form and construction of corsets, to 
fit tliem to perform the function of support- 
ing the abdomen in cases in which an ar- 
tificial support is required. When adjusted 
according to the specifications in the patent, 
the operation of the improved supporters is 
to lift and support the abdommal viscera, 
transferring the strain from the abdominal 
muscles to the base of the spinal column 
and hips, and relieving the pelvic viscera 
from abnormal pressure. The utility of the 
invention is proved by the testimony of 
eminent surgeons, and of distinguished phy- 
sicians of both sexes. The exhibits intro- 
duced to establish the fact of an anticipa- 
tion of the complainant's invention fail to 
support the defence of want of novelty set 
up in the answer. The one most nearly re- 
sembling the invention of the complainant 
is exhibit No. 0, produced by Dr. Charles H. 
Spring. This, he testifies, was made for 
and worn by a patient of his "about five or 
six years since." This was after the date 
of complainant's invention. He says this 
was "of the same general character" as 
those made by him for the past ten or eleven 
years. But when we consider the fact that 
the witness had given special attention to 
diseases and deformities of the spine, and 
that each corset made under his direction 
was peculiar and special in its construc- 
tion, and made with a view to the particular 
<leformlty of the patient in each case, it 
would not be safe to treat a patent as in- 
valid upon testimony no more definite than 
that which speaks of those contrivances of 
an earlier date, of which no specimens are 
exhibited, as being of the same general 
character as exhibit No. 6. Some of the 
witnesses consider the invention described 
in the specification of the patent to be of 
■the same general character as that de- 
scribed in the specifications of the patent to 
Elizabeth Adams. Yet a careful reading 
of the two will show that there is no sim- 
ilarity, much less identity, in what is 
claimed as invention in the two patents. 
Exhibit No. 6 itself is also proved to be ap- 
plicable only to deformities, and, if applied 
to a fully developed or well-formed person, 
would not extend low enough to have any 
elevating or supporting force to counteract 
the pressure of the abdominal viscera. This 
exhibit, like all the contrivances made un- 
der Dr. Spring's direction, had for its pri- 
n'ary function the support of an enfeebled, 
<liseased, and deformed spine. The support 
given in any case to the abdominal viscera 
was merely auxiliary and secondary. The 
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other exhibits offered in evidence fail to 
sustain this branch of the defence, for rea- 
sons clearly and fully stated in the testi- 
mony of the expert witnesses, especially in 
that of Dr. Newton. 

Exhibits A and B, representing the corsets 
sold by the defendant, are clearly within 
the description in the complainant's patent. 
"Without going over in detail the relations 
between the complainant and the defendant 
Taber, and also the Boston Corset Skirt 
Company, which was originally, and prior 
to the failure of the company, a licensee of 
the complainant, it is sufficient in this 
case to say, that, although the company 
could have availed itself of the right to sell 
the supporters on hand at the expiration of 
the contract, by paying the license fee ac- 
cording to the terms of the contract, the 
company elected to repudiate any rights or 
liabilities under the contract, and to deter- 
mine the contract relations absolutely. This 
it did by its letter of October 19th, 1869, in 
which the company say to the complainant: 
"In order that there may be no misun- 
derstanding in the future, we hereby give 
you notice that we understand the contract 
to be at an end, and we shall not therefore 
account to you for any profits we may de- 
rive from the manufacture and sale of abdomi- 
nal supporters after October 10th, 1869." 

The company could not be permitted thus 
to put an end to the contract, and deny the 
validity of the patent, and refuse to rec- 
ognize any title in the patentee, and, after- 
wards, when the validity of the patent is 
sustained, to set up a license from the 
patentee to vend -those on hand after Oc- 
tober 19th, the date of the letter. The de- 
fendant bought the balance on hand, at the 
time of the failure of the company, of the 
corsets manufactured under the patent, 
with full knowledge of complainant's rights; 
and for the sale of these, and all made and 
sold by him like exhibits A and B, he must 
be held to have infringed, and be liable to 
account for the profits. 

Decree for injunction and account 



MOON (NELSON v.). See Case No. 10,111. 
MOON (PIPER v.). See Case No. 11,182. 
MOONAOHIE, The. See Case No. 4,091. 



Case Wo. 9,748. 

In re MO ONE Y et al. 
[14 Blatehf. 204; i 15 N. B. R. 456.] 

Circuit Court, S. D. New York. April 20, 

1877. 

Baskruptct — ^Review of Order of District 

Court— Of "What must Satisfy Court. 

1. The district court, on the petition of the 
assignee of a bankrupt, praying that the bank- 



1 [Reported bv Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission^ 
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rupt might be ordered to pay oTer certain mon- 
eys allefred to be in his hands, and might be 
pxmished for contempt if he did not obey such 
order, took proofs on the question. The bank- 
rupt testified that the money was, all of it, ex- 
pended before the petition for an adjudication 
ot bankruptcy was filed, and gave an account of 
the way in which it was expended. The district 
court made an order denying the praver of the 
petition. On review: Held, that the application 
to this court, on review, to reverse said order, 
must be denied. 

2. The petitioner for review must satisfy this 
court that a wrong decision was arrived at by 
the district court, if such decision was one on a 
question of fact 

3. In this case he must satisfy this court that 
a reasonable man would not be able to give cred- 
it to the relation given by the bankrupt, but 
would be satisfied of its substantial untruth. 

4. The district court having decided that it 
did not satisfactorily appear that the bankrupt 
had not made a full disclosure, this court will 
sustain such decision, unless satisfied that the 
district court ought clearly to have decided the 
other way. 

[In review of the action of the district court 
of the United States for the Southern district 
of New York.] 

In banki-uptcy. 

Alexander Blumenstiel, foe assignee. 
Richard S. Newcombe, for bankrupts. 

JOHNSON, Circuit Judge. This is a peti- 
tion by the assignee of the bankrupts to re- 
view and reverse an order of the district 
court, made November 25th, 1876, denying 
the prayer of the petition of the same peti- 
tioner, presented to the district court on the 
8th of December, 1875. This petition asked 
that the bankrupts might be ordered to pay 
over certain moneys alleged to be in their 
hands, and might be attached and punished 
for contempt, if they did not obey such order. 
An order was made upon this petition, to 
which the bankrupts had filed an answer, re- 
ferring it to one of the registers to take proofs 
upon the issues raised by the answer of the 
bankrupts, in respect" to the moneys alleged 
to be in their hands. Upon this order volumi- 
nous proofs were taken, and reported to the 
district court Upon those proofs the parties 
■were heard, and, on the 10th of June, 1876, 
an order was made, reciting that the bank- 
rupts had received, between the 1st of Janu- 
ary, 1874, and the 16th of July, 1874, the day 
of theu* failure, from the assets of their firm, 
, Joseph Mooney, §7,147 05, and Isaac Mooney, 
§8,421, that neither of them had accounted for 
such sum received by hims and requiring each 
of them to show, on oath, what he did with 
the money, and fully account for the same; 
and it was refen-ed to the same register 'to 
take the proofs and report the testimony, 
with his opinion- A voluminous examination 
was reported by the register, with his opin- 
ion, that each of the banki-upts had in his 
hands, at the time of the filing of the credit- 
ors' petition for the adjudication of bank- 
ruptcy, the sum of ?3.300, and advising tiieir 
commitment as for contempt, in not paying 
the same to the assignee. Upon the presen- 
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tation of this report to the district court, the 
order w^as made which is now under review. 
^ I have carefully examined this mass of tes- 
tiniony, and I do not see any gi-ound for fix- 
ing any particular sum of money as being 
unaccounted for by the bankrupts. Accord- 
ing to theu: testimony it was all expended be- 
fore the filing of the petition against them. 
The account which they have given of the 
way in which the money was spent was un- 
doubtedly subject to criticism, and was not 
calculated fully to satisfy the judgment, but 
did leave suspicions belilnd it as to its entire 
trathfulness. It has, however, been passed 
upon by the district judge, who has not felt 
himself able to pronounce that the bankrupts 
have not complied -with the order of the court, 
by making all the disclosure which is in 
their power. It certainly may be true, that 
they have told all they are able to tell; and 
it is not claimed that any fm-ther examina- 
tion is likely to yield any further results. 
The bankrupts have answered all the ques- 
tions put to them. If their answers are true, 
they have obeyed the order of the court The 
district court has not felt it to be its judicial 
duty to declare them untrue, and to proceed 
to punish the bankrupts on that basis. In 
reviewing a decision of the district court, on 
a question of fact, and, especially, upon one 
of this nature, it is for the petitioner to satis- 
fy the court that a wrong decision has been 
aiTived at Coggeshall v. Potter [Case No. 
2,955]. The proposition to be made out must 
be, that a reasonable man would not be able 
to give credit to the relation given by the 
bankrupts, but would be satisfied of its sub- 
stantial untrath. It would require a very 
clear case to make that out, in the face of a 
decision of the district judge sustaining the 
bankrupts' story, or, putting it at the lowest, 
not discrediting theur story, so as to feel it 
right to act judicially on the basis of its wilful 
falsity. As the question is stated by Judge 
Drummond in Re Salkey [Id. 12,254],— did 
it or did it not satisfactorily appear, that the 
bankrupts had not made a fuU disclosure?— 
and to this question the district court has an- 
swered in the negative. With this decision 
it seems to me my duty to concur, unless I 
am satisfied that the district judge ought 
clearly to have decided the other way. The 
case of In re Salkey [Cases Nos. 12,253 and 
12,254] was much stronger than this before 
the court. The district judge, in that case, 
held the bankrupts not to have made a full 
disclosure and committed them. Eight 
months before their failure, they had bought 
goods to the amount of §35,000, had not paid 
for them, and had left only $6,000 worth, at 
their own valuation. They gave no account 
whatever, as to what had become of them. 
Yet, Judge Drummond, when the bankrupts 
were brought before him on habeas corpus, 
thought it proper, while holding that the pow- 
er of the district court was complete, and that 
there was no relief to be given on habeas 
coi-pus, to send the parties back before the 
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register wlio had charge of the case, m order 
that, upon their further examination, he 
might report whether the hanlirupts had made 
a full disclosure of what they knew. The 
English cases which were cited (In re Brad- 
bury, 14 C. B. 15; Ex parte Nowlan, 6 Term 
R. IIS; Rex v. Perrot, 2 Burrows, 1122, 1215; 
and Ex parte Lord, 16 Mees. & W. 462) are 
founded upon statutes conferring expressly 
the power upon the commissioners, if, in their 
opinion, the examination of the hanlirupt is 
unsatisfactory, to commit him. I do not think 
our statute is as broad as the English stat- 
utes, and, therefore, the decisions founded 
upon them are not entirely safe guides as to 
the powers to be exercised under our statute. 
The application to this court, upon review, 
to reverse the order of the district court 'in 
this matter, made and entered November 
25th, 1876, is, therefore, denied, and the clerk 
will certify this order to the district court. 



MOORE, Ex parte. See Case No, 8,981. 



Case M"o. 9,749. 

In re MOORE. 
[2 Ben. 325.] i 



District Court, E. D. New York. March, 1868. 

Baxkkuptot— Specifications op Objectioss to 
Discharge— Fraud. 

1. "Where specifications of objection to a bank- 
rupt's discharge had been filed, and the credit- 
ors then moved for leave to take testimony, 
which motion was opposed, on the ground that 
the ground of objection alleged was an assign- 
ment made by the firm, of which the bankrupt 
was then a member, before the passage of the 
bankruptcy act [of 1867 (14 Stat. 517)], and con- 
sequentlv not within the meaning of the twenty- 
ninth section of the act: JSdd, that the specifica- 
tions not only alleged such assignment, and that 
it was fraudulent, but also alleged that the prop- 
erty had remained in the possession of some of 
the assignors ever since the assignment, and that 
this was done with the knowledge and assent of 
the bankrupt. 

2. The court would not, on such a motion, pass 
upon the question whether such a state of facts, 
if proved, would amount to a fraud under the 
twenty-ninth section of the act. 

3. Leave to take evidence would be granted. 

This was a voluntary proceeding in bank- 
ruptcy instituted by Chauncey W. Moore, 
who was a member of the firm of C. W. & 
X T. Moore & Co. Certain creditors, oppos- 
ing the discharge of this bankrupt, filed spec- 
ifications of the grounds of their opposition, 
and thereupon, on notice to the bankrupt, 
moved for a trial and for leave to take tes- 
timony. The motion was opposed, on the part 
of the bankrupt, upon the ground that the 
grounds of opposition set forth in the specifi- 
cations consisted of an alleged fraudulent as- 
signment, by the firm of 0. W, & J. T. Moore 
& Co., in 1861, long before the passage of the 
bankruptcy act, and, consequently, not with- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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in the meaning of the twenty-ninth section, 
which, it was contended, was limited to trans- 
actions since the passage of the act. 

BENEDICT, District Judge. It is imneces- 
sary now to express any opinion upon the bare 
proposition, whether the words "fraudulent 
payment, gift, transfer, conveyance, or as- 
signment of any part of his property," in the 
twenty-ninth section, are to be construed as 
if limited by the words, "contrary to the pro- 
visions of this act," or "smce the passage of 
this act," elsewhere used in the section, inas- 
much as the specifications in this case appear 
to me to raise a somewhat different question. 

These specifications not only aver a fraudu- 
lent assignment, made in 1861, with the intent 
to enable the assignors to retain the control 
and disposition of a large amount of propei'ty 
pretended to be assigned, but they go further, 
and aver that this property has ever since 
been in the charge and custody, or under the 
control of the assignors, or some of them; 
that no dividend or other disti-ibution of this 
property has ever been made to the creditors 
mider the assignment; that one of the mem- 
bers of the firm now has m his hands, or un- 
der his control, a large amount of property 
and assets, pretended to have been included 
in that assignment, and that this, disposition, 
detention, and custody of the property is with 
the knowledge, consent, and connivance of the 
petitioner now before the court. 

Whether such a state of facts, if proved, 
would not amount to a fraud within the mean- 
ing of the twenty-ninth section, which should 
defeat a discharge, is a question which I am 
not inclined to pass on finally by denying a 
motion like the present. Leave will accord- 
ingly be given to take proofs in support of 
these averments. 

The present motion also includes an applica- 
tion to amend the sixth specification, which, 
it is conceded, is not sufficientiy specific. The 
permission will be given, as the opposition, 
in this case, is manifestly made in good faith, 
and the rules governing the specifications 

could not be considered as settled. The mo- 
tion is accordingly granted. 



Case ISTo. 9,750. 

In re MOORE et ali 

[5 Bias. 79.] i 

District Court, N. D. Illinois. May, 1869. 

Baskrdptct—Paktnership— Petition by Part 
OF Firm— Notice. 

1. One or more partners may file their peti- 
tion in bankruptcy without making the others 
parties, but notice of the pendency of the pro- 
ceedings must be given to the other partners. 

2. The petition must pray that the firm be de- 
clared bankrupt 

By LINCOLN CLARK, Register: On the 
29th day of December, 1868, Rufus E. Moore 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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ana James T, Kelly flle'd their petition in this 
court, praying for the benefit of the act of 
March 2, 1867 [14 Stat. 517]. A certified copy 
of their petition and schedules have been sent 
down to me as register, and also an order of 
the court to proceed in the matter. The peti- 
tion sets forth that the petitioners were co- 
partners with one Mrs. Hatch. It states that 
the members of said co-partnership owe debts, 
etc., and are unable to pay all their debts in 
full; that they are willing to suiTender, etc., 
in the usual form. The petitioners then pray 
that this petition may be taken as the sepa- 
rate and individual petition of each of them 
respectively, if in the judgment of the court 
they are not entitled to make application for 
their discharge under the bankrupt act joint- 
ly. What kind of application is this? Is it 
an application to have the firm declared bank- 
rupt, or is it to have the petitioners declared 
bankrupt? My understanding is that the firm 
cannot be declared bankrupt unless all the 
members of it join in the application, or xm- 
less the petition is so framed as to give the 
outstanding party an oppoi-tunity to deny the 
fact of bankniptcy. In the present case the 
petition is in form neither the one nor the 
other. Section 36 of the act Also, see i-ule 
18 of the supreme court. In view of this rule 
it may be well to ask, how can a third party 
be said to refuse to join when, as yet, it may 
be that he has no knowledge of the proceed- 
ing? And is it competent to give a notice of 
the proceeding when it is not shaped for that 
pui-pose; in other words, where the petition- 
ers do not ask to have the firm declared bank- 
rupt? In re Winkens [Case No. 17,875]. The 
debts of the fii-m are veiy considerable. So far 
as the schedule shows, there are no firm as- 
sets, except what may be found in a deed of 
assignment made by the co-partners in May, 
1868. Should the property named in that as- 
signment come to the hands of the assignee 
in bankruptcy, there would be assets. But I 
cannot regard this as a proceeding to have 
the fii-m declared bankrupt If it were such, 
the outstanding partner might be able to show 
that it was not bankrupt. I think the peti- 
tion might be so amended as to make it an 
application to have the firm declared bank- 
rupt, but I cannot see how a third party can 
be brought in for that purpose when the peti- 
tion is not properly framed to that end. If it 
is not a proceeding to have the firm declared 
bankrupt can it be declared competent to 
have the petitioners individually so adjudged? 
I cannot see how it can be so regarded. In- 
dividuals can join only on the fact of joint 
interest and according to form prescribed. 
In other eases the proceeding should be in- 
dividual. I am of opinion that the petition 
should be so amended as to make it a pro- 
ceeding to have the firm declared bankrupt, 
or that it should be dismissed. My views in 
the matter dififermg from those of Messrs. 
Wilson & Storrs, counsel for petitioners, and 
it being one of importance in practice, I send 
it up to the court for determination. 
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Isaac G. Wilson, for petitioners. 

DRUMMOND, District Judge. I think it 
would be proper for the petition to state that 
an application has been made to the other 
co-partner to join in the petition, and if this 
were done, then the consequence might fol- 
low which is implied by rule 18. But there is 
nothing, as I see, in the bankrupt law, to pre- 
vent one partner fr^m making his application 
for a discharge under the law from his indi- 
vidual debts, and from his debts as a co- 
partner of the firm. It seems to be desirable 
that the non-joining pai-tner should know 
that the application is made, leaving it op- 
tional with him to come in if he pleases, or 
take any action he may choose. This petition 
does not state any thing about a refusal. 

It seems to me that all has been done that 
the law requires when you have given notice 
to the other partner, and now it is optional 
with her whether she will come in or not. 
If she does not choose to come in, the court 
will go on and make its decree, and discharge 
these men both as members of the finn and 
individually. Of coui-se the result would be 
that the firm would have to be declared bank- 
rupt. The law does not require, nor does the 
rule— and in fact, the law seems to be other- 
wise—that before a member of a firm can be 
discharged under the bankrupt law, 'he must 
request the other members of the firm also 
to apply. The rule seems to give the option 
to that member of the firm who does not ap- 
ply, to join in- the application, and declares 
what the consequences shall be of a non- 
joinder. ■ 

I think you have brought yourself within 
this rule. It seems to me the only thing is 
that the other co-partner ought to be brought 
in as I stated. I think she ought to be notified 
in order that she may take such steps as she 
may be advised. That can be done certainly as 
well by a supplemental or subsequent act, as 
in the original petition. In stating that these 
are members of a firm of which she as a part- 
ner is one, it seems to me the petition does 
all that is required to be done. I think the 
proper course would be for an entiy to be 
made of the fact that she has been notified 
of the pendency of the proceeding. Of coui-se 
the petition must be amended and ask tjiat 
the firm be declared banki-upt 

NOTE. Notice of the filing of the petition 
must be given to the non-joining partners before 
adjudication of bankruptcy can be made. In re 
JfTTi^ i-C^^^ ^0. 8,311]; In re Prankard [Id. 
11,366]. Where one partner has asked for the 
benefit of the bankrupt act the firm must of 
necessity, be declared bankrupt In re Grady 
[Id. 5,654]; In re Greenfield [Id. 5,772]. Un- 
less the firm is declared bankrupt no member 
can be discharged from his firm debts. In re 
Little [Id. 8,390]; In re Bidwell [Id. 1,392]- In 
re Grady [Id. 5,654]. But if there are no firm 
assets the rule is otherwise. In re Winkens 
[Id. 17,875]; In re Abbe |Td. 4]. 
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Case Ho. 9,751. 

In re MOOBB. 
[1 Hask. 134.] i 
District Court D. Maine, Feb., 1868. 
Bankkuptct— Discharge— Fkaod— Concealment- 
op Property — Evidence. 

1. The di'scliarge of a bankrupt is not prevent- 
ed by transactions prior to the bankrupt act [or 
1S67 (14 Stat. 517)]. 

2. A specification in bar of a bankrupt's dis- 
charge, stating that- he concealed the title to 
land, is not sustained by proof of his omitting 
an equity of redemption from his schedule of as- 
sets. 

3. Such specification, charging that the bank- 
nipt willfully and knowingly swore falsely in 
his examinations, to be efEectual, must be proved 
iieyond a reasonable doubt 

4. Evidence of verbal admissions is both un- 
reliable and dangerous. 

[Cited in Re Goold, Case No. 5,604.] 

In bankruptcy. Petition by bankmpt 
[Luther S. Moore,] for his discharge. Credit- 
ors specified objections thereto: I. That he 
fraudulently conveyed his property for the 
purpose of concealing it, and to prevent its 
attachment II. That he concealed his title 
to land. III. That he concealed his promis- 
sory note. IV. That he concealed the "La- 
conia property." V. That in his examination 
before the register, he willfully and knowing- 
ly swore falsly in regard to the keeping of 
books of account 

Josiah H. Drummond and "Woodbury Davis, 
for petitioner. 

Almon A. Strout and George F. Shepley, for 
objecting creditors. 

FOX, District Judge. A very protracted 
examination has been had of the bankrupt by 
the assignee before Mr. Register Fessenden. 
It appeai-s that the bankrupt failed on the 31st 
day of August A. D. 1863, and filed his peti- 
tion in this court to be adjudged a bankrupt 
on the day the bankrupt act took effect. At 
the time of his failure he was owing about 
?60,000, more than §40,000 of -which was due 
to the banks in this city and the county of 
Tork, for loans made to him on his paper, 
purporting to be indoi-sed by Jeremiah M. Ma- 
son. 

The bankrupt, has for many years been in 
the practice of the law at Limerick, in the 
county of Tork, and also extensively engaged 
in the purchase and sale of real estate. His 
homestead farm, upon whicli he had made very 
costly expenditures and improvements, was 
mortgaged by him, on the 28th day of August 
1863, to his brother-in-law, H. P. Storer of 
Portland, to secure the payment to him, in 
eight years, of Moore's note for $10,000. 

The first specification charges that this 
mortgage was fraudulently given for the pur- 
pose of concealing the property, and to pre- 
vent its attachment and that the bankrupt 
at the time of filing his petition, was the own- 
er of this estate. The evidence, in my opin- 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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ion, not only fails to prove such to have been 
the condition of this estate, but rather estab- 
lishes beyond question, that at the time this 
mortgage was executed, Moore -was indebted 
to Storer to the amount of $2,000, which 
debt was then cancelled, and $8,000 was paid 
in cash to Moore by Storer at the time, or 
within a few days afterwards, and the note 
and mortgage for this sum were then given 
by Moore to Storer, the whole amount of 
which still remains unpaid. 

It must be remembered tliat this transaction 
took place in 1863, prior to the passage of the 
bankrupt act, and although I am well satis- 
fied that the baijkrupt at the time of nis giv- 
ing this mortgage was -well aware of his in- 
solvency, and intended to secure and prefer 
the^debt to Storer, and place his estate be- 
yond the reach of his ci-editors, acts which 
are now prohibited by the bankrapt act, and 
which would deprive him of his discharge if 
committed subsequently to the passage of 
this act yet it is quite clear, the bankrupt 
law cannot be made to have a retroactive ef- 
fect and punish a party, by refusing him a 
discharge for acts committed by him prior to 
the passage of the law. A fraudulent pref- 
erence or transfer of a debtor's propei-ty, by 
the act, is made an offence, for which the 
punishment prescribed by the act is, a failure 
to obtain his discharge. To thus punish a 
pai-ty, the offence for -which the punishment 
is inflicted must have been committed since 
the passage of, and in violation of a law 
■then in force. Such was the decision in this 
district in Clark's Case [Case No. 2,795a], 
in July last and it has been repeatedly so 
decided in other districts, and with much 
force by Field, J., in Rosenfield's Case [Id. 
12,058], where he held, that neither a fraud- 
ulent .conveyance made, nor a fraudulent 
preference given before the passage of the 
banki-upt act is good ground upon which to 
oppose a discharge; and a specification, 
alleging such a conveyance or preference, 
should be stricken out on motion. 

The second specification charges the bank- 
rupt with a concealment of his interest in the 
Gilpatrick lot by a conveyance, made by Gil- 
patrick to Lorenzo Moore, the brother of 
the bankrupt for the use and benefit of the 
bankrupt The banknipt conveyed this lot in 
the spring of 1863 to Gilpatrick by an abso- 
lute deed, which was intended as security for 
the payment of §1,760, due from Moore to 
Gilpatrick. A bond of defeasance was at the 
time executed by Gilpatrick to Moore, as 
appears from the examination of the bank- 
rupt Gilpatrick also received from Moore 
his notes for the amount due, one of which 
was paid from the proceeds of a sale of a 
portion of the propei-ty, and the other two 
were paid before their maturity, in May, 1865, 
by the bankrupt, with money, as he swears, 
belonging to his brother Lorenzo, and Gil- 
patiiek thereupon released the bond to Lo- 
renzo. 
The deposition of Lorenzo Moore was read 
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by tLe orators at the hearing; he testifies 
that after studying law with his brother, he 
went to Independence, Iowa, there practiced 
his profession, and was also engaged in spec- 
ulations in real estate, occasionally remitted 
to his brother money for investment, and fi- 
nally in 1864, returned back, having accumu- 
lated about §12,000; that in 1865 he was at 
his father's house in Newfield, saw his 
brother quite frequently, his brother was then 
indebted to him in the sum of §1,500 or ?1,600 
for borrowed money for which he held Luth- 
er's note, and for which he afterwards took 
some property of Gilpatrick in payment; that 
Euther held Gilpatriek's bond for the con- 
veyance of this property, and he gave up to 
Luther his note and received from Gilpatrick 
his deed in payment, authorized Luther to 
make this arrangement a few days before it 
was made; that the deed is dated May 1, 
1865, and has been in his own possession 
ever since the 3d or 4th of the month; that 
the consideration of this conveyajice was the 
surrender of the note for $1,500, he held 
against Luther; that he gave the note to 
Luther, and Luther paid him the balance in 
cash beyond the §1,500 allowed Gilpatrick, 
and that he has received rent of the Gilpat- 
rick lot since. 

There is nothing cotradictory of this testi- 
mony presented by the creditors. It fully 
corroborates the bankrupt's statement, and 
establishes the fact that Lorenzo paid for the 
transfer from Gilpatrick. This transfer was 
however in its legal effect, an assignment of 
a mortgage; for by the laws of Maine, the 
conveyance to Gilpatrick with a bond of de- 
feasance executed at the same time by him 
constituted a mortgage security for the 
amount of Moore's liability to him, so that, at 
the time of the filing of the petition by the 
bankrupt, he held an equity of redemption of 
the estate, and was entitled to redeem it from 
his brother on payment of the balance due; 
this equity nowhere appears upon the sched- 
ules annexed to his petition in bankruptcy. 

The specification does not accuse the bank- 
rupt of concealing an equity of redemption in 
the estate, but it charges the concealment of - 
a parcel of land, being the same premises; 
conveyed to Jacob Gilpatrick of the value of 
§2,000, by causing a conveyance of the same 
land to be made to the brother of the bank- 
i-upt, "he the said bankrupt falsely pretend- 
ing, that said Lorenzo advanced the money to 
purchase said land, and that said Lorenzo 
was and is the true owner thereof, when in 
truth and in fact the said bankrupt is the true 
owner of said land, and ever has been the 
tme owner of the same since said conveyance 
to Lorenzo Moore, and advanced the money 
to pay the incumbrance on the same, and to 
obtain the title to the same, and the said Lo- 
renzo Moore, holds said real estate for said 
Luther S. Moore, whereby the said Luther S. 
Moore concealed the same, and still conceals 
the same and the money paid therefor, with 
the intent to defraud his creditors, and to 



prevent the attachment and seizure on execu- 
tion of said real estate, and to prevent its 
coming into the hands of the assignee in 
bankniptcy, and has omitted the same from 
his schedules annexed to his petition in bank- 
ruptcy, although he was the owner of the 
same, contrary to the said bankruj^t act." 

This is the entke specification touching this 
estate, and it will be observed, it is based 
upon the ground that the bankrupt was the 
owner of the entire estate, and had paid) his 
own money to relieve the incumbrances upon 
it, and was fraudulently using the name of 
Lorenzo to conceal the bankrupt's interest 
in this property, which belonged to him abso- 
lutely. This was the charge the banki-upt 
was called upon to meet, by the specifica- 
tion, a fraudulent concealment of an entire 
an absolute title to the Gilpatiick lot, and not 
an equity of redemption; and this charge is 
disproved entirely by the evidence produced 
by the opposing creditors. 

It was claimed at the argument that the 
bankrupt had concealed his interest in this 
equity, and for this cause should be refused 
a discharge. It is a sufficient reply to this, 
that a concealment of the equity, as I have 
shown, is not set forth in any of the specifi- 
cations as a reason for opposing his discharge, 
and of course should not be thus first present- 
ed at the hearing, without an opportunity for 
the banla-upt to defend against it. The equity 
is not mentioned on the schedules of assets, but 
it was clearly and fully disclosed by the bank- 
rupt in his examination, as he states, he re- 
ceived the bond from Gilpatrick. Whether 
this right to redeem is of any real value is 
quite uncertain; the amount secured to Gil- 
patrick at the time of the conveyance in 1863 
was §1,760; §500 of the principal with interest 
was paid by a sale of a portion of the estate^ 
and the balance remains unpaid. The only 
testimony, as to the value of the propertj-, is 
from the bankrupt, who estimated it to' be 
worth at the time of the conveyance about 
§1,800, and from Gfipatrick who tliought its 
then fair cash value was §2,200; it is doubt- 
ful whether the property is now worth the 
amount of the incumbrance. 

To preclude a bankrupt's discharge by a 
concealment of his property, it must have been 
willful concealment, designedly done by him, 
and not merely an accidental omission to set 
forth his interest in the property. In the 
present case, all the facts were disclosed by 
the bankmpt himself, and upon all the evidence 
in the ease, it is not at all clear- to rae, that 
there was any real value or interest in the 
estate to be concealed by him; but I think 
the schedule is defective, and should be amend- 
ed, setting forth the equity in the Gilpatrick 
lot, that the same may be disposed of by tlie 
assignee, if anything can be realized there- 
from. 

The third specification charges the conceal- 
ment of a note, signed hj one I. G. Harmon, 
payable to Calvin Moore, the note being the 
property of the bankrupt. I do not think 
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tliis charge is sustained by tlie evidence. Tbe 
bankrupt does not appear to have Had any 
rigM or interest in the Harmon note. The 
fourth specification rdates to the Laconia 
Stand, and charges the bankrupt with conceal- 
ing this estate, by causing a conveyance of 
the same to be made to, and remain in, liO- 
renzo Moore, the bankrupt falsely pretending 
that Lorenzo paid for the property, when in 
fact, the bankrupt was the owner of It, and 
purchased and paid for the same with his 
own money, and caused a conveyance to be 
made to Lorenzo for the sole purpose of con- 
cealing the same. 

The facts respecting this estate are some- 
what complicated; but I understand that Le- 
ander Boothby was once the owner of the 
estate, encumbered by mortgages which were 
about becoming foreclosed; that in 1860 he 
applied to Wm. Bean to lend him money to re- 
deem the estate, and an arrangement was 
made by which the title was conveyed by Le- 
ander Boothby to his wife, who received $700 
from Bean, she giving him a wan*anty deed 
of the estate, and he at the same time giving 
to her a bond to reconvey the estate to her 
within three years, on payment of the loan 
with heavy interest. This loan was applied 
to the discharge of the incumbrance. The 
business was done at the bankrupt's office. 
In June, 1863, a claim was made by the bank- 
rupt, in behalf of Flanders & Co., on this es- 
tate by virtue of an alleged prior attachment. 
Bean was notified of this claim, and becom- 
ing somewhat alarmed, proposed to Moore to 
convey to him the interest he had in the prop- 
erty, on payment of the amount he had loaned, 
$700, losing his Interest for three years, which 
he says was to be nearly $200. Moore ac- 
cepted the proposal, and received from Bean, 
in the fall of 1863, a bond running to Lo- 
renzo Moore, bindhig Bean to convey the es- 
tate if it was not redeemed, and if redeemed 
to pay over the amount received. Moore paid 
Bean $400 in cash, and ofEered him a 
draft or something or other for $300, as Bean 
says, "which he considered as good as cash 
when he could get to a bank with it," but 
upon which he claimed of Moore a discount 
of nine per cent, to make it cash. Moore 
declined to pay the nine per cent, and went 
out of his office with "it, and soon returned 
with $300, which he paid to Bean. At the 
time the bond was made, Bean testifies that 
Moore said, "You know why I take this in 
Lorenzo's name." The title had never pass- 
ed from Bean to Lorenzo Moore, and the es- 
tate was not redeemed by the Boothbys, they 
denying the validity of Bean's claim on the 
ground, as I understand, that the conveyance 

made by Mrs. Boothby to Bean was not valid 
under the laws of Maine at that time, the 
property having originally been the estate of 
her husband, and he not having joined in 

the conveyance to Bean. The title to the 
estate is now in litigation before the supreme 
■court of this state, in an action brought in 

Bean's name for benefit of Lorenzo Moore' 



against Mrs. Boothby for possession of the 
premises. 

Boothby and his wife were produced as wit- 
nesses by the creditors; he testified tnat "In 
the spring of 1867, the bankrupt was at our 
house and then stated, that he had paid out 
$700, and he wanted that amount out of the 
property, but would give in the interest, that 
he was making a loss at that rate; my wife 
said, she did not see how he was the loser, If 
Lorenzo Moore owned the property; he re- 
plied, the money was his, the money he paid 
for that stand was his own proper^, and he 
could not afford -to lose it and that he never 
thought we would cheat him out of that 
amount of money, he said we should be much 
better off than he would, as he had lost the 
interest of his money, whilst we had received 
the rents; he said, he had paid Bean $700 for 
his title to the property." 

Mrs. Boothby's version of this conversation 
is, that "Moore said he wanted us to pay $700 
he had paid to Bean, he said the money was 
his and he was poor and was not able to 
lose it, said we shoxdd be doing better than 
he did, as we were receiving the rents, and 
he was getting nothing, besides losing the in- 
terest of his money, do not remember about 
Lorenzo's title being mentioned." 

The bankrupt in his examination states that 
he paid Bean $700 for his interest in the es- 
tate, and took a bond for the conveyance of 
the same to Lorenzo Moore, the money which 
he used being Lorenzo's, and the draft of 
$300 testified to by Bean, bemg a draft for 
that sum which he had received from Lorenzo, 
drawn by a banker at Independence, Iowa, 
in favor of Lorenzo Moore, on a bank in 
Boston or New York, the money from which 
draft he paid over to Bean. He admits hav- 
ing a conversation with Boothby and wife, 
and in that conversation may have said, "I 
had paid Bean the $700 and could not afEord 
to lose it," or words to that effect, but that 
in the entire conversation he was speaking 
and acting In behalf of his brother; that 
Bean's testimony was correct, excepting that 
he had no recollection of using the words "You 
know why I take this bond in Lorenzo's 
name." 

Lorenzo Moore testified that "In 1863 1 sent 
home to Luther $700, or $800, in three drafts 
from /Independence, Iowa, the money being sent 
to him to invest for me; that in 1863 Luther 
did invest for me $700 in the Laconia prop- 
erty, whilst I was in Iowa; I Instructed him 
to invest it for me if he saw a chance to make 
money, and I would share the profits with 
him. When I came back he told me, he had 
invested it in the Laconia property; has in- 
vested other monies for me, and we had di- 
vided the profits, about $300 on Chas. Booth- 
by's place, and something over $100 on the 
Mill's lot. 

The bankrupt's statement as to the La- 
conia stand is In all respects sustained by 
that of his brotlier, and I think also derives 
some support from Bean's testimony, as to 
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the ?300 draft offered to him by Luther, at 
the time of giving the bond. On the other 
hand, there is the testimony of Boothby and 
wife as to the alleged admissions of the 
bankrupt claiming an interest in the proper- 
ty, and that the $700 paid to Bean "was his 
ovm money. 

In my opinion, verbal admissions are the 
most dangerous and unreliable testimony 
which can be produced to a court of justice, 
and but verj' little reliance should be put 
upon them, when presented from interested 
witnesses, under circumstances similar to 
these in the present case. They consist of a 
mere repetition of statements made long 
since, and depend entirely upon the hon- 
esty, intelligence, and recollection of the 
witnesses, and in all eases, after a consider- 
able lapse of time, when a witness under- 
takes to rehearse, from his recollection alone, 
the exact language and expressions of a 
party, I am but little inclined to yield a 
ready credence to its entire correctness; an 
unintentional change of a few words may 
give a meaning to the statement entirely 
different from what the party actually did 
say. 

In the present case, these two witnesses 
do not entirely agree in their recollection of 
the conversation. Boothby states that his 
wife said she did not see how he, Luther, 
was a loser, if Lorenzo Moore owned the 
property; whilst the wife says she does not 
recollect about Lorenzo's title being men- 
tioned. If the wife had made such a re- 
mark, it seems to me she would have been 
more likely to remember it than any other 
part of the conversation, as it was her idea, 
and the most important, in my view, of any- 
thing testified to by either witness. 

Tlie position, assumed by these witnesses 
in their defence of the svut, brought against 
them in Bean's name for the recovery of 
the estate, I admit, is not without its effect 
on my mind, and has greatly diminished the 
respect and confidence which I might other- 
wise entertain for them, and the credence 
which I might have given their testimony. 
They stand before me in hostility to the 
Moores, are defendants in a suit for the 
recovery of this estate, putting a defence 
upon the strict law, that the husband did 
not join in the conveyance with his wife 
notwithstanding he was a party to the agreed 
ment, present when it was made, acted 
throughout as agent for his wife, and re- 
ceived from Bean his money, all parties im- 
plicitly believing that Bean by the deed ac- 
quired a valid security on the estate for 
his loan. Instead of paying back the money 
without interest, the use of which they had 
enjoyed far more than three years, and 
which amount they admit Moore was will- 
ing to accept, they see fit to defend on this 
strict technicality, the non-joinder of the 
husband in the deed. 

It may be, that under the laws of Maine, 
this defence will prevail; but it does not 
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commend to my consideration very favor 
ably those who are endeavoring to profit by 
it; and they should not expect any tribunal 
to place any great reliance on their state- 
ments as to the admissions of their oppo- 
nents touching the title to the estate in ques- 
tion. 

I should fear that parties entertaining 
such loose notions of what is right, honest 
and honorable, could not always be depended 
upon when called to testify as witnesses, 
and I should feel great reluctance in de- 
ciding this matter against the bankrupt up- 
on their evidence, even if entirely uncon- 
tradicted; but as the case now stands, upon 
all the testimony m relation to the Laconia 
land, I have no question that the money ad- 
vanced to Bean was Lorenzo Moore's prop- 
erty, and the bond for the conveyance from 
him was properly taken in the name of 
Lorenzo Moore, and that the bankrupt ac- 
quired thereby no interest in this estate. 
The money advanced to Bean having been 
the property of Lorenzo Moore, the most 
satisfactoi-y reason is shown for taking the 
bond in his name, and we have no occasion 
for indulging in loose conjectures for other 
reasons, if the bankrupt did make the re- 
marks testified to by Bean. 

I have never entertained any question as- 
to the judgment which should be rendered up- 
on the specifications already adverted to, but 
there is one still remaining for my decision, 
upon which there is a very considerable con- 
flict of evidence. I have repeatedly read all 
the testimony applicable to this objection, 
but have been unable to reconcile the state- 
ments of all the witnesses, or to feel such 
absolute confidence and trust in the con- 
elusion ari'ived at by me, as I could have 
desired. 

The fifth specification charges the bank- 
rupt with having on his examination before 
the register willfully and knowingly sworn 
falsely, viz: "that since Feb. 22, 1858, he 
kept no cash book, and no written account 
in any shape of any receipts or expendi- 
tures from that date, except receipts on the 
files of said bankrupt, and loose memoranda 
of money borrowed or had for the time be- 
ing, when in truth and in fact, he had kept 
a cash book and cash account since that 
date." Such is the statement, repeatedly 
given by the bankrupt in his written ex- 
amination, and its materiality is not denied 
by his counsel. 

The charge therefore is that of willful 
falsehood, and is a question of fact submit- 
ted to me, for my decision, involving a trial 
of the bankrupt for the crime of perjury. 
The consequences being of such extreme im- 
portance, in determining the question, I must 
be governed by the rules of law regulating 
the trial of an indictment for perjury. The 
creditors should satisfy my mind beyond a 
reasonable doubt, that this bankrupt has in- 
tentionally and willfully given false testi- 
^nony in relation to this matter. 
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It is undispTitea, tliat prior to Feb. 22, 
1858, tlie banlirupt did keep what he terms 
cash books, showing, in part, his receipts 
and payments of moliey from January 1, 
1848. Four of these books have been pro- 
duced and carefully examined by me. The 
bankrupt states that he abandoned his prac- 
tice of keeping such books in February, 1858, 
on account of manifold errors and omissions. 
Some of the testimony on the part of the 
creditors is in my opinion easily explained, 
whilst other portions must depend on the 
intelligence, character and memory of the 
witnesses, and their relations to the bank- 
rupt, as it is direct, positive and unquali- 
fied, as to the fact that the bankrupt did, 
subsequently to Feb., 1858^ keep such books. 

The evidence on the paii: of the bankrupt, 
and especially that gathered from his books, 
does certainly throw great doubt and un- 
certainty over the proof offered by the op- 
posing creditors, and leads me to the con- 
clusion that there may have been some mis- 
takes, or failure of memory, on the part of 
their witnesses. I am not convinced that the 
bankrupt did keep a cash book, or cash ac- 
counts, during the time charged in the speci- 
fications. I am left in doubt from all the 
testimony, but am the rather inclined to 
believe that the statements of the bankrupts 
in relation to this matter are correct. Dis- 
charge granted. 
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In re MOORE. 

[3G Leg. Int. 38; i 7 Reporter, 199; 26 Pittsb. 

Leg. J. 81.] 

Circuit Court, TV. D. Pennsylvania. Dee. 28, 

1878. 

Interest, Begins 'VVhek — Bonds Traksfebreb 
Long after Date of Execution— Bank- 
ruptcy —Usdrt — Witnesses. 
[1. While interest on bonds does not ordinari- 
ly begin to run until the relation of debtor and 
ci'editor is created by the transfer and delivery 
thereof, yet it is competent for the maker, upon 
transferring the bonds as collateral security, to 
agree that interest should be computed from 
their date according to their tenor, and that 
such interest should stand as security for a loan 
made expressly on the faith of it.] 

[2. No objection can be made to such a pledge 
of the interest by persons who received other 
bonds of the same class several years after their 
date, for they must be presumed, in the absence 
of proof to the contrary, to have acted upon the 
assumption that the rest of the bonds of that 
series were outstanding for interest as well as 
principal, according to their face and tenor.] 

[3. An assignee in bankruptcy lield to have the 
right to set up the defense of usury as against a 
creditor of the estate; and lield, further, that 
the bankrupt was a competent witness, not- 
withstanding the death of such creditor, whose 
daim was presented by his executors.] 

On the first day of December, 1870, the 
bankrupt [Thomas Moore] executed a mort- 
gage in favor of William Floyd, trustee, to se- 
cure the payment of twenty bonds, bearing 

1 [Reprinted from 36 Leg. Int. 38, by permis- 
sion.] 



interest, each for the sum of $5,500. These 
bonds were used by the bankrupt in lieu of 
an endorser, each being pledged as collateral 
for a promissory note of the same amount, 
which note was renewed every four months, 
and the discount paid with each renewal. At 
the time of the bankruptcy, all of the notes 
were outstanding, and all of the bonds held 
as collateral thereto. John 1° House held 
fom* of the bonds as security for four notes. 
He also held a di-aft for §5,485.50, for which 
the bankrupt was liable, and to secure the 
payment of which the bankrupt gave him a 
paper, dated March 22d, 1877, pledging the 
accrued interest to the amount of $5 000. 
House contended that he was entitled in re- 
spect of this claim to participate in the dis- 
tribution of the fimd. The fund was less 
than the face value of the mortgage. The 
register held that each bond was entitled to 
one-twentieth of the fund, and as the four 
bonds held by JVIr. House did not draw suffi- 
cient of the fund to pay in full the notes for 
which they were held as collateral, there was 
nothing to which the special interest pledged 
could apply. The fund must first go to pay 
the notes for which the mortgage bonds were 
pledged, and if any surplus were left, aris- 
ing out of the four bonds held by House after 
paying his four notes, it would be applied to 
the draft held by him. In 1867 the bankrupt 
conveyed the same property to Moore and 
Pollock, receiving from them a mortgage, se- 
curing the payment of fifteen notes, each for 
$10,000. One of these was assigned by the 
bankrupt, August 10th, 1867, to Henry Mc- 
OuUough, as collateral security for a note for 
$10,000, made by the bankrupt. This assign- 
ment was not recorded until after the bank- 
ruptcy^ July 3, 1877. Moore and Pollock re- 
conveyed to the bankrupt, February 28th, 
1868, and other assignments of parts of their 
mortgage were either re-assigned or satisfied, 
and on the 11th of May, 1875, the bankrupt 
entered a formal satisfaction in full. MeCul- 
lough having died, his executors claimed to 
bave priority over the creditors under the lat- 
er mortgage of the bankrupt- The assignee 
set up the defence of usury, and the bank- 
rupt was exammed as a witness. The regis- 
ter held that the SlcCullough claim is good 
against the bankrupt, but must be postponed 
until the creditors under the later mortgage 
of the bankrupt have been paid in full; that 
the assignee has a right to set up the defence 
of usury, and that the bankrupt is a compe- 
tent wiljiess, notwithstanding the death of 
McGullough. To the several findings and rul- 
ings of the register, exceptions were filed, and 
after argument, were overruled in the district 
court. 

Sterrett, Kennedy & Doty, for appellants. 

Thos. M. Mai-shall, fpr Floyd et al. 

Robert Woods, for McCuUough's executors. 

McKENNAN, Circuit Judge. I think the 
basis of computation of the value of the 
bonds chargeable upon the fund for distribu- 
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tion, which was adopted by the register and 
approved t>y the court below, was en-oneous. 
It is undoubtedly true, as a general rule, that 
no interest accrues upon a note or bond until 
the relation of debtor and creditor is created 
by the transfer and delivery of such note or 
bond by the maker to another, for a suffi- 
cient consideration; and this is so for the rea- 
son that such is the constructive import of 
the contract between the maker and holder 
of such instrument But it is none the less 
certain that the maker of a note may make 
himself liable for interest apparently accrued 
upon it, where he espressly stipulates to be- 
come so for a lawful consideration. It was 
altogether competent then for the bankrupt 
and John I. House to agree that the interest 
upon the bonds transferred to the latter as 
collateral security should be computed from 
theur date according to their tenor, and that 
the whole or a part of such interest should 
stand as a security for a loan made express- 
ly upon the faith of it. Nor have the holders 
of the other bonds of the same class any eq- 
uity to gainsay such an arrangement, be- 
cause, as such bonds were hypothecated to 
them several years after date, they must be 
presumed* in the absence of proof to the con- 
trary, to have acted upon the assumption that 
the bonds not held by them were outstanding 
for interest as well as principal, according to 
their face tenor. 

The proper method, then, of determining 
the value of the collateral securities, is to 
compute the interest upon all of them from 
the date of their last hypothecation to the 
time of distribution, and to add to the amount 
of the securities held by John I. House the 
interest which had accrued upon them before 
the date of their hypothecation, and, as the 
fund for distribution is insufficient to pay in 
full the debts for which the collaterals were 
pledged, to apportion it among the creditors 
upon the basis of the value, thus ascertained, 
of the securities hypothecated to them respec- 
tively. 

In regard to the exceptions filed in behalf 
of the estate of McOullough, I deem it neces- 
sary to say that they were properly overruled 
by the court below. 

The order of the district court confirming 
the report of the register is, therefore, re- 
versed, and the cause is remanded to that 
court with directions to cause distribution to 
be made of the fund in the hands of the as- 
signee among the creditors entitled to it in 
conformity with the method herein indicated. 
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MOORE v. BROWN et al. 

[4 McLean. 211.] i 

Circuit Court, D. Illinois. June Term, 1847. 

TAXA.TI0K— Tax Titles— Requikeitents of St.vt- 
UTE — Notice of Sale— Statute of 
Limitations. 
1. In selling lands for taxes, the requirement 
of the statute must be complied with. And this 
especially applies to the giving of notice of sale. 
[Cited in Cahoon v. Coe, 57 N. H: 596; Thurs- 
ton V. Miller, 10 R. I. 360.] 

_ 2. A deed for land sold for taxes, which, upon 
its face, shows that legal notice of the sale was 
not given, is void. Such a deed can not avail 
a person who sets up a defense under the statute 
of limitations. 

[Cited in Shoat v. Walker, 6 Kan. 68.] 

[This was an action of ejectment by Joshua 
J. Moore against James Brown, Alfred 
Brown, Harmon Hogan, and Joseph Fro- 
ward.] 

Williams & Butterfield, for plaintiff. 
Logan & Lincoln, for defendants. 

OPINION OF THE COURT. This is an 
ejectment for the south half of section 35, 
town 12, range 1, in Warren county, of this 
state. Patent to Amos Davenport for the 
land. Deed from him to Dewy. This deed 
was objected to, because the acknowledg- 
ment is defective. The person taking the ac- 
knowledgment does not certify that the per- 
son making it was known to him. Rev. St 
HI. 1845, p. 106, it is provided that a deed for 
land in Illinois, executed in any other state, 
"in conformity with the laws of such state," 
shall be good to convey real estate In Illinois. 
The deed objected to was executed in Ver- 
mont, and the law of that state, it is believed, 
does not require, as in New York, and in 
some other states, the person taking the ac- 
knowledgment to certify that the one who 
makes it is known to him. Dewy conveyed 
to Cole, and he to the plaintiff. 

The defendants admit themselves to be in 
possession, and they set up in defense a sale 
of the premises for the taxes of 1821 and 
1822, on the 9th of December, 1823. The act 
of the state requires the taxes to be paid on 
or before the 1st of October, annually, and 
if not so paid, the auditor is required to have 
the lands published three weeks, the last pub- 
lication to be sixty days before the sale. The 
act of 1835 limits a suit to seven yeai-s after 
adverse possession. It is not denied, but ad- 
mitted, that the land was sold for taxes be- 
fore the expiration of the time required by 
the law, before it should be sold, and the 
question arises, whether imder such a title, 
the occupant can set up the statute of limita- 
tions. It must be admitted, that to entitle an 
occupant to plead the statute, he need not 
have an effective deed. This would dispense 
with the statute, for it is only beneficial to 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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tlie tenant when his title is not paramount 
to that of the plaintiff. But here the question 
is, whether a deed void upon its face, can en- 
able an individual to avail himself of the 
statute. 

A strict construction has uniformly heen 
given to tax titles. It is necessary that, at 
least the requisites of the law, through which 
an individual is divested of his title, should 
be substantially complied with. We see the 
necessity of this rule, in the case under con- 
sideration. Thi*ee hundred and twenty acres 
of land have been sold for less than twenty 
dollars. If such sacrifices can be made, where 
there is a departure from the requirements 
of the law, there is no safety to the owners 
of real estate in Illinois, especially if they be 
non-residents. But this rule should not be 
so technical as to render a sale for taxes of 
no value. It is the duty of the land holder, 
resident or non-resident, to contribute his 
proportion to the revenues of the state, by 
which public improvements are made, and 
the value of the propei-ty of the people is 
greatly enhanced. And every non-resident 
who fails to pay his taxes should be made to 
suffer for a disregard of his own interest, as 
well as the interest of the state. But there is 
often difficulty in procui-ing faithful agents. 
If sales for taxes were made with more care, 
and a stricter observance of the law, it would 
give a higher value to those sales, and fewer 
sacrifices would be made. 

We suppose that the deed before us is void 
upon its face. The law requires a notice to 
be given, before the sale, which the face of 
this deed shows has not been given; it is 
therefore void, and can afEord no protection, 
under the act of limitations. Verdict for 
plaintiff. On suggestion of the counsel, the 
above question was certified to the supreme 
co^3rt, as to the validity of the deed. 

[This case went to the supreme court on a 
certificate of division, in opinion between the 
judges of this court. It was decided in the su- 
preme court that the deed was void, and there- 
fore inadmissible as evidence; Mr. Chief Jus- 
tice Taney, Mr. Justice Catron, and Mr. Justice 
Grier dissented. 11 How. (52 U. S.) 414.] 
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MOORE et al. v. The CARIBON.i 

District Court, S. D. Florida. Dec, 1880. 

Salvage — ^Nature of Sduvices— Compensation. 

[Two of the libellants boarded a hark flying a 
signal of distress off Tortugas fight, and found 
that the master and part of the crew had died 
of the fever, and the rest were sick, hut one 
men being fit for du^. They piloted her to a 
comparatively safe anchorage, where food and 
assistance could be obtained, though not such as 
the condition of Ihe sick required. Four days 
later, two pUot boats arrived, put a crew of six 
men on hoard, and brought her into port. Edd, 
that the services of the first two libellants were 
salvage services, requiring liberal compensation, 
and that the services of the others was a con- 

1 [Not previously reported.] 
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tinning salvage service, of less merit, but en- 
titled to a reasonable reward.] 

[This was a libel by Moore and Keys and 
0, P. Williams and others against the bark 
Caribon to recover compensation for salvage 
services.] 

W. 0. Maloney, Jr., and G. B. Patterson, 
for libellants. 

L. W. Bethel, for respondent. 

LOCKE, District Judge. This vessel was 
discovered by two of the libellants, one light 
keeper at Tortugas, some eight or ten. miles 
from that place, with a signal of distress fly- 
ing. The master and two men had died dur- 
ing the voyage, and the rest of the crew, 
with one exception, were sick with the 
Ghagres fever. The mate, who was in com- 
mand, although partially recovered, was still 
suffering; . and there was but one person on 
board fit for duty. The two original libel- 
lants, Moore and Keys, went on board, assist- 
ed what they could, and the next day pilot- 
ed the bark into a channel, where she came 
to anchor in a comparatively protected place, 
but not a part of the harbor or one of complete 
security; yet it was where they could lie 
at anchor, and obtain assistance and nourish- 
ment from parties at Fort Jefferson, Four 
days after being brought in, two pilot boats, 
with the second libellants, arrived from Key 
West, their entire crews consisting of thir- 
teen men, who all assisted in getting under 
way, put a crew of six on board, and brought 
her to that port. She had neither been pump- 
ed, nor had her decks washed down, for twen- 
ty-five days; and this the salvor crew attend- 
ed to. 

When first discovered and boarded by libel- 
lant Moore, this vessel was in disti-ess, and 
required assistance. She was in the vicinity 
of dangerous navigation, a season of the year 
when severe weather might at any time be 
expected, with a disabled crew; yet the dan- 
ger was not imminent, nor the services such 
as would justify a large compensation. Had 
she not been boarded by Moore, she might 
have continued her course, and made Key 
West or reached the pilot grounds of that port 
with no more disaster than had been encoun- 
tered for the twenty-five days previous; yet 
the risk was continuous, and the crew so ut- 
terly unable to render such service as any 
hour might require that she could not be 
considered in a seaworthy or safe condition. 
When brought to anchor by Moore, although 
temporarily in a place of comparative safety, 
it cannot be said that a salvage service had 
been completed. The vessel was not where 
medical assistance or such nourishment and 
attendance as was required by the sick could 
be procured; nor could hospital accommoda- 
tions be provided and a new crew obtained. 
She may have been temporarily safe, but she 
was not put into a position where she could 
continue her voyage or earn money for her 
owners. Further aid was necessary, and this 
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was provided by the second libellants from 
the pilot boats. This being a continuing 
service, on account of these facts, and that 
at no time between the boarding of the first 
libellants and the final anchoring in Key 
"West could the vessel be said to be in a state 
of safety and in such a place as her needs re- 
quired, the compensation should be consider- 
ed as joint. 

Tlie number of salvors interested in the sec- 
ond libel is no measure of the necessities of 
the ease, nor can it be used to increase a com- 
pensation. It was stated by one of the wit- 
nesses that, altliough five or six men could 
very well work the vessel, it took the entire 
fourteen employed to get up the anchor. I 
do not doubt but what the entire number 
were employed at that service, but that the 
condition of the windlass or weight of the 
anchor was such that it required nearly twice 
as many to weigh it as comprised the original 
crew I cannot accept. The locality where the 
vessel was discovered, in immediate proxim- 
ity to a harbor, which she had reached with- 
out assistance, goes far to show she might 
have gone on and ultimately found safety 
without assistance. The fact that the mate 
had not been able to take a sight so as to 
calculate his whereabouts for over three 
weeks shows plainly past dangers; but hav- 
ing made land, and therefore ascertained his 
locality, it cannot be considered as showing 
present or future ones, so as to enhance an 
award. 

Of the individual salvors, the first libellant 
Moore rendered the most valuable service, 
and should be most liberally compensated. 
There is no evidence as to what part was tak- 
en by Keys, but he went on board, and it is 
presumed rendered what assistance was re- 
quired of him, although he may be, as al- 
leged, but a boy. 

Taking all the facts into consideration, I 
think five hundred dollars will be a fair com- 
pensation for the entire service, of which 
libellant Moore will receive seventy-five and 
Keys twenty-five dollars, and the remaining 
four hundred be divided between the pilot 
boats ana crews according to the rules for 
dividing pilotage in ordinary cases. 

The -eeree will follow accordingly. 
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MOORE V. The CHARLES MORGAN. 

[3 Gin. Law Bui. 42.] 

District Court, S. D. Ohio. 1878. 

■Sale — Warranty — Machine Made for Particu- 
lar Purpose^TVell Known and Ascer- 
tained Machine. 
Where a machine ordered and sold is a known 
and ascertained article, the purchaser is liable 
whether it answers the purpose for which it was 
intended or not But where it is not a knowji 
and ascertained article, but it is a specific chat- 
tel ordered and made to perform a certain pur- 
pose, the law implies a warranty that it shall be 
fit for the purpose for which it was intended. 
The mechanic making the machine may, how- 
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ever, relieve himself from such warranty by a 
specific contract not to be responsible for the 
adaptability of the machine for the intended 
purpose. 

In admiralty. 

Henry Hooper and F. W. Moore, for libel- 
lant. 
Coppock & Caldwell, for defendant. 

SWING, District Judge. The libellant, 
[Arthur G.] Moore, sues the steamboat, 
Charles Morgan, for machinery, viz.: a steam 
condenser, supplied at the request of the mas- 
ter, and upon the credit of the boat, and 
claims the sum of $2,333. Captain Stein, the 
master and owner, sets up as a defense, that 
Moore induced him to purchase a certain ap- 
paratus, called a "steam condenser,*?' that he 
held himself out as a skillful mechanic and 
that the condenser would answer the pui-pose 
for which it was made; that the machine 
was a new mechanical contrivance, called 
"the condenser," to be connected with the en- 
gines and boilers, and would cause a great 
saving of fuel, and enable the boat to run 
with lower pressure of steam; that relying 
upon these representations, he entered into 
an agreement with the libellant for the con- 
struction of said "condenser," for which he 
was to pay what the labor and materials 
would fairly be worth; that Moore consti-ucted 
the machine, and represented that the same 
was built in a workmanlike manner, and 
would accomplish the pui-pose for which it 
was made; that on trial it was found to be 
constructed in such an unworkmanlike man- 
ner, that it would not, and did not, answer 
the purpose for which it was constructed, and 
was utterly worthless; that it was constantly 
giving way, breaking, causing detentions, and 
endangeriug the other machinery of the boat; 
and that he was finally compelled to remove 
it, on account of the inferior materials, de- 
fects, and want of skill in its construction. 
The condenser was an utter failure and of no 
value. The libellant had concealed the fact 
that he was not using proper skill and mate- 
rials, and thereby perpetrated a fraud upon 
him, and induced him (the claimant) to pay 
a thousand dollai-s, for which he asks judg- 
ment. This is the state of the pleadings be- 
tween the two parties. The proof shows that 
the condenser and apparatus was furnished 
the boat, and that the materials and labor in 
it were reasouably worth $3,333.G0; that li- 
bellant had been paid upon the same the sum 
of $1,000, and that the balance is still due 
thereon. Of course, if the proof sustains the 
allegations of the claimant, he is still entitled 
to a decree. The general facts are these: 
Jones, Leathers & Pauley, patentees of a con- 
densing engine, which they represent as a 
machine of great merit, were very anxious to 
introduce it upon the boats of the "Western 
waters. For this purpose they prevailed up- 
on Capt, Stein, an old steamboatman, whose 
reputation as a navigator was very high, to 
adopt the machine and place it upon his new 
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boat Moore, the libellant, was a machinist, 
manufacturing machinery for steamboats, 
having no connection with the patentees, or 
interest in the patent. 

This is the position of the three parties 
when they undertoolj to make the an-ange- 
ment, out of which tMs difficulty originated. 
The original and incipient steps were as fol- 
lows: Witness Thoi-p says, that Leathers, one 
of the patentees, solicited him to use his in-' 
fluence with^Capt. Stein to have him put a 
condenser on his boat, and that if it failed, it 
should cost him nothing. Leathers himself 
says, that he induced Stein to put it on, and 
that he made the arrangements for that pur- 
pose with Stein. The letters in the case also 
show an effort upon the part of the patentees 
to induce Capt. Stein to enter into this con- 
tract The letter of Pauley, which Leathers 
says was written under his direction, states: 
""Captain Stein and myself had a talk Satur- 
day, and we have come to the conclusion that 
it would be best for you to go down with 
Stein, if you possibly can make the ti'ip, that 
is to Vieksburg. He wants the condensers, 
and he wants you (Jlcore) to build them, 
Capt Leathers and myself will guarantee 
them." Now as to the agreement, Moore 
says that he told Capt Stein, in the presence 
of McFarland, the engineer, that he took no 
responsibility whatever in regard to the 
working of the machine, and he gives the 
following as the understanding between the 
parties: First—He was to build the machine. 
Second— That Capt Stein was to pay him for 
it. Third— That Capt Leathers was to assist 
Stein in payment, either by negotiating his 
paper, or giving time. McFarland corrob- 
orates Moore in assuming no responsibility 
whatever in regard to the working of the 
machine, the conversation having taken place 
in his presence. Nor does Capt Stein contra- 
dict this in terms. He insists from time to 
time that Leathers should be responsible to 
Moore for the balance of this money. He 
goes so far as to cause Moore to draw a 
check upon Leathers. And when suit is 
about to be brought, he urges, "Wait until T 
can see Leathers. Leathers ought to be re- 
sponsible for this." According to the view 
which I take of the testimony. Captain Stein 
evidently had that idea, that these patentees, 
who had more interest in the thing than any- 
body else, who had everything at stake in its 
success, who selected the most prudent cap- 
tain upon the entire river to introduce this 
Wondei*ful invention of theirs, by placing it 
upon his new boat which he was then con- 
structing, were responsible for its success. 
What duty does the law impose upon each? 
It will not be denied that when a mechanic 
undex'takes to perform any work, or to fur- 
nish any materials, he is required to do it in 
a skillful and workmanlike manner; that the 
materials must be proper and suitable for the 
purpose. If he undertake to make an arti- 
cle for a specific purpose, it must be reasona- 
bly fit and suited for that purpose. Was the 



mechanical labor performed in a skillful and 
workmanlike manner V 

Testimony clearly shows that the work- 
manship was good, and that the materials 
furnished were up to the standard. He is a 
machinist of good reputation, and was on that 
very account selected by the patentees. Ross, 
McFarland and Goode, the engineer of the 
boat, all testify to the good character of the 
work. It is true, Jones and Stein both claim 
that the workmanship was inferior; but then 
Stein is no machinist, and Jones in a previous 
letter made, no specific objections to the ma- 
chinery. The law, however, requires, that 
he who undertakes to make a particular arti- 
cle, for a specific purpose, shall make that 
pax-ticular article fit for the uses and purposes 
for which it was constructed; but it is also a 
well known proposition in law that the ma- 
chinist may by a specific contract release 
himself from this responsibility- This Moore 
claims he had done, by refusing to guarantee 
it It appears that the machine was simply 
an ecperiment. .Out of the hundreds of boats 
navigating the Western watei"s only three 
Iiave adopted it. No wonder that Moore, 
who had never manufactured iihe machine, 
refused to take the responsibility. The pat- 
entees claimed that the machine was so val- 
uable that there "was millions in it" The 
machine was an utter failure; it failed to an- 
swer the purpose required of it But as 
Moore made itatCaptain Stein's instance, and 
as Moore refused to guarantee it, the law im- 
poses the duty of paying for it upon Captain 
Stein. The patentees are the only men who 
guaranteed it. They said that Stein should 
not lose anything if it was a failure; that if 
it did not perform its office. Stein should pay 
nothing for it And how, in the face of all 
these letters of theirs, they can say that they 
have nothing to do with it, is very strange to 
me- Now what is the law upon this state of 
facts? Broom, Leg. Max. 776, 777, states: 
"Accordingly, where an agreement is for a 
specific chattel, in its then state, there is no 
implied warranty of its fitness or merchanta- 
ble quality; but if a person is employed zo 
make a specific chattel, there the law im- 
plies a contract on his part that it shall be 
fit for the purpose for which it is ordinarily 
used." Such, I said, would be the law in 
this case, if the party who made it was not 
protected by a specific contract which he 
made, that he would assume no such respon- 
sibility. But this doctrine is laid down by 
Broom, and is recognized in Benj. Sales, 479; 
Chit Cont 391; and Strong. Sales, 371, as 
modified in Broom, Leg. Max. 661, where he 
says: "A marked distinction will at once be 
noticed between the eases falling within the 
class just noticed" (which is the class I have 
alluded to) "and those in which it has been 
held that, where a warranty or contract of 
sale has reference to a certain specific chattel 
the purchaser will be liable for the price 
agreed upon, on proof that the particular 
chattel specified has been duly sent according 
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to the order, and will not be permitted to en- 
graft any additional terms upon tlie contract. 
If, for instance a two-color printing machine, 
being a known and ascertained article, has 
been ordered by the defendant, be cannot ex- 
cuse himself from liability to pay for it by 
saying that the article in question does not 
answer his purpose, because the sole under- 
taking, in this case, on the part of the ven- 
dor, was to supply the particular article or- 
dered, and that undertaking has been per- 
formed by him. If, on the other hand, the 
article ordered by the defendant were not a 
known and ascertained article, as if he had 
merely ordered, and plaintiff had agreed to 
supply, a machine for printing two colors, the 
defendant would not be liable, unless the in- 
strument were reasonably fit for the pui-pose 
for which it was ordered. In Benjamin on 
Sales (section 56) he says: "A mistake by the 
buyer in supposing that the article bought by 
him will answer a certain purpose for which 
it turns out to be unavailable, is not a mis- 
take as to the subject-mattei; of the contract, 
but is a collateral fact,' and affords no ground 
for pretending that he did not assent to the 
bargain, whatever may be his right after- 
ward to rescind it if the vendor warranted 
its adaptability to the intended purpose." 
And in Story on Sales (section 372): "Thus, 
where the plaintiff was the patentee and 
manufacturer of a patent machine for print- 
ing two colors, and the defendant, having 
seen one of the machines on the plaintiff's 
premises, ordered one, the plaintiff in a writ- 
ten memorandum undertaking to make 'a two- 
color printing machine on my patent principle' 
—and in an action for the price, defendant ex- 
cuses himself from liability on the ground 
that the machine had been found useless for 
printing in two colors. It was held that if the 
machine described was a known and ascer- 
tained article, ordered by the defendant, he 
was liable whether it answered the purpose 
or not; but that if it were not a known and 
ascertained article, and the plaintiff merely 
agreed to supply a machine for printing in 
two colors, the defendant was not liable un- 
less the instrument was reasonably fit for 
such a purpose." This doctrine is very clearly 
laid down in Ollivant v. Bayley, 5 Q. B. 2S8; 
Chanter v. Hopkins, 4 Jlees. & W. 399; Pri- 
deaux v. Bunnett, 1 C. B. (N. S.) 613, where 
the authorities are cited on this question. 

Here, in this case, a known patentable arti- 
cle is purchased, and the machinist xmder- 
takes to supply it In accordance with the 
plans furnished to him. If it operates, all 
well and good. The law requires him to con- 
struct it according to the well-recognized 
plan. If he fail to do this, and the machine 
does not operate on that account, he loses his 
money. It appears that at the request of the 
patentees and Captain Stein, he, iloore, goes 
to New Orleans and Memphis to inspect the 
working of a similar machine on board the 
Natchez. The patentees furnish the plans, 
and one of them testifies that these plans 



were correct drawings of the condenser upon 
the Natchez. Moore says, that the machine 
he built was in exact accoi-dance with the 
plans furnished to him except as to the posi- 
tion of the condenser. There is no proof that 
this change caused the failure of the ma- 
chine. If he undertook to make any changes, 
and these changes were the cause of the fail- 
ure, he would have to stand the loss. In such 
a ease Captain Stein could rely upon the 
judgment of the mechanic, and if the proof 
showed that the attempted improvement led 
to the failure, the mechanic was responsible. 
But there is no proof that the breaking of the 
valves, or failure of this machine, was owing 
to any change made by Moore in the plans. 
There is, however, one significant fact in 
the case, which has an important bearing on 
the conclusion to which we have come. There 
is a letter of Jones, one of the patentees, 
written after the failure of the steam con- 
denser, in which he says: "It is true that the 
drawings were handed to you (Moore) by 
Pauley, and I presume that he mentioned to 
you that the valves must be balanced, and 
that the drawings in this respect must be 
modified." And then goes on to say that 
they intend making improvements in tiie 
plans until they are perfect Here is an ad- 
mission that these plans furnished to Jiloore 
are incorrect, and now when the machine 
fails, they attempt to shield themselves upon 
the pretense that it was not properly con- 
structed. What were the defects of the 
plans, or the cause of the failure of the ma- 
chine, does not appear. Moofe and Goode, 
the engineer of the boat, are positive that the 
result was produced by a too great pressure 
of steam. The great fact, however, remains, 
that Moore made the machine according to 
the plans furnished by the patentees, and 
that these plans were wrong. In the con- 
struction of a defined machine he has fully 
complied with what the law requires. It is 
hard upon Capt. Stein. Had the patentees 
been before the court, Capt. Stein could have 
called upon them to fulfill their guarantee. 
As it is, a decree must be rendered for the 
libellant for the balance due upon his ac- 
count, $2,333. 



Case Wo. 9,755. 

MOORE T. CONNECTICUT MUT. LIFE 
INS. CO. 

[1 Flip. 363: 1 Am. Law T. Hep. (N. S.) 319; 3 
Ins. Law J. 444; 4 Bigelow, Ins. Cas. 138.] i 

Circuit Court, E. D. Michigan. April, 7-12, 
1874- 

LiFE IxscKANCE— Suicide Provided Against — 
The Latv on That Sdbject. 

1. The policy had this clause in it: "If the as- 
sured shall die by his own hand," etc., "this pol- 
icy shall be void and of no effect." Held, that 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 1 Am. Law 
T. Rep. (N. S.) 319, contains only a partial re- 
port.] 
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"suicide" and "die by his own hand," mean, in 
general terms, the same thing. 

2. In a suicide sanity is always presumed, 
and insanity must be proven, by one claiming ex- 
emption on that account. Nor is suicide evi- 
dence of insanity in itself alone. 

[WolfE V, Connecticut Mut. Life Ins. Co., Case 
No 17.929.] 

3. The presumption of fact, in such case, is 
that the person **died by his or her own hand,'' 
in the sense of the policy. The plaintiff must 
show the contrary. 

4. Every degree of insanity will not exempt a 
person from the consequences of an act. There 
miist be more than error of judgment. There 
must be mental disorder. 

5. In order to render the defendant liable the 
mind of the party assured must have been so 
far deranged as to be incapable of rational judg- 
ment in regard to the act of self destruction. 
The plaintiff must prove that the assured was 
njoved by an iusane impulse which he could not 
resist, or tbat his powers of reason were so far 
overthrown as that he could not exercise them 
in reference to the act of self destruction. 

6. "Genera! nature, consequence and effect 
of the act," are words not restricted to the act 
of taking his life, but to the result of it. They 
refer to the accomplished act of suicide. 

At law. 

G. I. "Walker and A. Pond, for plaintiff. 
A. B. Maynard and G. V. N. Lothrop, for 
defendant. 

LONGYEAR, District Judge (charging 
jury). This suit is brought by Lottie A. 
Moore, the wife of Everett "W. Moore, to re- 
cover the amount of a policy issued by de- 
fendant to her on the life of her late hus- 
band, for $5,000. The conti-act itself is not 
disputed, but there is a clause in it that 
raises the whole question in this case, and 
that clause is as follows: "If the assured 
shall die by his own band," etc., "this policy 
shall be void and of no effect." 

That the assured took his own life there 
Is no dispute. The simple question is wheth- 
er the circumstances under which he took his 
own life are such as to bring the case within 
that provision of the policy, that is, was it 
within the sense of the words "die by his 
own hand," as these words were used in the 
policy? 

These words, "die by his own hand," mean 
the same as suicide, in general terms. That 
was decided in the ease of Life Ins. Co. 
V. Terry, 16 Wall. [82 U. S.] 591, which has 
been laid before you here, and it has been 
seen all the way through in the argument of 
this ease, and from the books which have 
been read, that the discussion of this very 
clause, and the words similar to it, proceed 
upon the same principles and upon the same 
general considerations as suicide; and, con- 
sequently, I call your attention in the first 
place to the definition of suicide as bearing 
upon the question here under consideration, 
and I will read that from 4 Bl. Comm. 189. 
Suicide was placed so long ago as the time 
when Blackstone wrote, and still stands 
there by the English law, and also so far 
recognized and provided for or against in 
17FED.0AS. — 43 



this country, as felonious homicide. It is 
placed in the same category as murder. I 
read from Blackstone as follows: 

"Felonious homicide is an act of a very dif- 
ferent nature from the former," (that is, of 
excusable homicide,) "being the killing of a 
human creature of any age or sex without 
justification or excuse. This must be done 
either by killing one's self or another man." 

"Self murder— the pretended heroism, but 
real cowardice of the stoic philosophers, who 
destroyed themselves to avoid the ills which 
they had not the fortitude to endure— though 
the attempting it seems to be countenanced 
by the civil law, yet was punished by the 
Athenian law with the cutting off the hand 
which committed the desperate deed. And 
also the law of England wisely and relig- 
iously considers that no man hath a, power 
to destroy life but by commission from God, 
the author of it; and, as the suicide is guilty 
of a double offense, one spiritual, in evad- 
ing the prerogative of the Almighty, and 
rushing into his immediate presence un- 
called for; the other temporal, against the 
king, who hath an interest in the preserva- 
tion of all his subjects; the law has, there- 
fore, ranked this among the highest crimes, 
making it a peculiar species of felony— a 
felony committed on one's self; and this ad- 
mits of accessories before the fact, as well as 
other felonies, for if one persuades another 
to kill himself, and he does so, the adviser is 
guilty of murder." 

Now comes the definition of suicide, which 
I desire to call your particular attention to: 
"A felo de se, therefore, is he who deliber- 
ately, puts an end to his own existence, or 
commits any unlawful, malicious act, the 
consequence of which is his own death, as if 
attempting to kill another he runs upon his 
antagonist's sword, or shooting at another 
the gun bursts and kills himself. The party 
must be of years of discretion and in his 
senses, else it is no crime." 

That this party" was of years of discretion 
there is no dispute. The only dispute in this 
case is as to his being in his senses when he 
committed the act. In regard to this, sanity 
is presumed. All persons are presumed to 
be sane until the contrary is proven. In- 
sanity must always be proven by the party 
claiming an exemption on account of it. The 
fact of suicide is not of itself evidence of in- 
sanity. That, however, is not disputed, and 
I need not stop to discuss it to any length 
whatever. 

This covers the first and second of defend- 
ant's requests to charge, which I will here 
read for the purpose of disposing of them. 

The defenuant requests the court to charge 
the jury: 1st— "It being admitted that the 
assured, Everett W. Moore, destroyed his 
own life, it is a presumption in fact that he 
"died by his own hand," and in the sense of 
the policy, and the burden of proof is upon 
the plaintiff to show that he came to his 
death under such circumstances as makes 
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the defendant liable upon the policy." This 
is correct, and I so charge you. 2d— "There 
is no presumption arising from the act of 
self destruction that it was the result of in- 
sanity, and the burden of proof is upon the 
plaintiff to prove that at the time of the 
death of the said Everett W. Moore, he was 
insane to such a degree that the defendant is 
liable upon the policy." 

This is simply the proposition that I have 
already stated, with, however, perhaps' a very 
little qualification. The charge, as I give it 
to you is, that suicide is not of itself evi- 
dence of insanity, standing alone by itself; 
and the burden is upon the plaintiff in this 
ease to show that insanity existed, and that 
it was of such a nature and degree as to 
make the company liable. I will, therefore, 
next call your attention to the degree of in- 
sanity that will not or that will excuse or 
exempt the party from the provision in the 
policy. 

First, it is not every degree of insanity that 
will exempt the party taking his own life 
from the consequences of the act. A person 
may from anger, jealousy, shame, pride, 
dread of exposure, fear of coming to poverty, 
or the desire to escape from the ills of life 
be considered in a certain sense insane; but 
these alone are not enough to exempt him 
from the consequences of self destruction, 
where he committed the act deliberately and 
intelligently. 

In regard to this it is sufficient to explain 
that an error of judgment as to the commis- 
sion of the act is not sufficient to exempt the 
party— a mere error of judgment, for we may 
say that all men, perhaps, who decide to 
take their own lives, when they do it de- 
liberately and intelligently, commit an en*or 
of judgment. That is not sufficient to ex- 
empt them. 

Mental disorder, amounting to insanity, 
must appear in order to exempt the party. 
But while these causes, which I have named, 
are not sufficient alone (such as anger, dread 
of exposure, a desire to escape from the ills 
of life, etc.), to exempt the party from the 
consequences of suicide, there undoubtedly 
may be circumstances under which these 
operating together with other circumstances 
upon the mind, may produce a disorder of 
the mind. And that is for the jury to deter- 
mine in every case. Where they have pro- 
duced a disorder of the mind, then it is that 
which you are to consider, and not the mere 
peculiar causes which produced it. And in 
this connection, I will notice the third, 
fourth, and fifth of the defendant's requests, 
and the plaintiff's first request. 

The plaintiff requests the court to charge 
the jury: "That if the death of the de- 
ceased was not his voluntary, intelligent act, 
he did not die by his own hand within the 
meaning of the policy." That is correct as a 
general principle, and I so charge you. 

The defendant's third request is as follows: 
•"If the assured, being in possession of his 



reasoning faculties, and from shame, pride, 
a dread of exposure, or a desire to escape 
from the ills of life, intentionally took his 
own life, there can be no recovery." This I 
have already explained to you. 

The fourth request is: "If the assured was 
embarrassed in his business, or had drawn 
checks without having any funds upon which 
to draw, or had committed forgeries and ex- 
posure was imminent, or was in a distressed 
state of mind from this or some other cause, 
and for any or all of these reasons he formed 
a determination to take his own life, because, 
in the exercise of his usual reasoning facul- 
ties, he preferred death to life, then the com- 
pany is not liable." This is undoubtedly Cor- 
rect, and I so charge you. If for these rea- 
sons he took his own life in the exercise of 
his usual reasoning faculties, then the com- 
pany is not liable. 

5th— "It is not every kind or degree of in- 
sanity that will so far excuse the act of self- 
destruction as to make the company liable." 
I have already covered this in my charge. 
I merely read these now for the purpose of 
disposing of them. 

Thus far there is no great difficulty in ap- 
plying the law to any given case, or to this 
case. You will next proceed to the question 
of the degree of insanity that will excuse. 
Here the difficultj', in cases of this kind, be- 
gins, and your real burdens in this case com- 
mence. The court can aid you but little in 
this respect, further than to lay down the 
general principles by which you are to be 
governed. These have been well defined by 
the highest court of adjudicature in this coun- 
try, by whose decision this court and the jury 
must be governed. They are well set forth 
in the requests of the respective counsel. 

I will now read the sixth and seventh re- 
quests of defendant's coimsel, which are as 
follows: 6th— "To have this effect— that is, 
that insanity shall have the effect to excuse 
the act— the mind must be so far deranged 
as to have made the deceased incapable of 
using a rational judgment in regard to the 
act of self-destruction." This is con-ect, and 
I so charge you. 

7th— "To make the defendant liable, the 
plaintiff must prove either, first, tliat the as- 
sured was impelled by an insane impulse 
which the reason that was left him did not 
enable him to resist; or, secondly, that his 
reasoning powers were so far overthrown 
that he could not exercise' them on the act 
which he was about to do." This request is 
correct law, and I so chaige you. 

The plaintiff's second request virtually cov- 
ers the same ground, and I will simply read 
it for the purpose of showing that fact, and 
for the purpose of disposing of it: "If the 
deceased was impelled to the act by an in- 
sane impulse which the reason that was left 
him did not enable him to resist, or if his rea- 
soning powers were so far overthrown by his 
mental condition that he could not exercise 
his reasoning faculties in the act he was 
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about to do, the company is liable." This is 
correct, and I so charge you. 

I will now dispose of plaintiff's third re- 
quest, as to -whicli there is some dispute be- 
tween counsel. The request is as follows: 
"If the death was caused by the voluntary 
act of the deceased, he knowing and intend- 
ing that his death would be the result of his 
act, and when his reasoning faculties were so 
far impaired that he was not able to under- 
stand the moral character, general nature, 
consequences and effects, of the act he was 
about to commit; or, if he was impelled 
thereto by an insane impulse which he had 
not the power to resist, such death was not 
within the contemplation of the parties to the 
contract, and the insurer is liable." 

The last part of the request is included in 
the second request, and it can be just as well 
stricken out, and I will leave it out for the 
purpose of perspicuity' in considering this par- 
ticular request. I will read it again, leaving 
out that last clause: "If the death was 
caused," etc., "when his reasoning faculties 
were so impaired that he was not able to un- 
■derstand the moral character, the general 
nature, consequence and effect of the act he 
was about to commit, the company is liable." 

That is the request which the court has 
been asked to give. The criticism upon this 
request by defendant's counsel is, in the first 
place, that, although so declared by the su- 
preme court of the United States in the ease 
of Life Ins. Co. v. Teny [15 Wall. (82 TJ. S.) 
580], it was merely dictum— that it was not 
included in the points presented to the court 
for decision, and consequently is not binding 
upon this court, and that it is not good law. 
If that declaration of the supreme court was 
within the question presented, it is absolutely 
binding ujwn this court and upon you. "We 
■will, therefore, first consider that question. 

I think the learned court of appeals of New 
York, which has made the same criticism on 
the decision of the supreme court (Van Zandt 
V. IMutual Ben. Life Ins. Co., 55 N. Y. 169), 
and the learned counsel in this case have 
overlooked one peculiar feature of the case 
of Life Ins. Co. v. Terry [supra], and that is 
the refusal of the couit below to charge as 
requested. This precise question was pre- 
sented in the request to charge, which the 
■court refused to give, and the charge which 
was given by the court below must be read 
in connection with and in the light of the 
requests which had been made and refused, 
and that request presenting this exact ques- 
tion of the moral character of the act, and of 
moral insanity, in my opinion was clearly 
and fully before the supreme court. For the 
purpose of sustaining that position, I will 
read the request which was refused, and in 
response to which the charge was given 
which was given. 

The second request on the part of the de- 
fendant was: "That if "the jury believe, from 
the evidence, that the said self-destruction of 
said George Terry was intended by him, he 



having sufficient capacity at the time to un- 
dei-stand the nature of the act he was about 
to commit, and the consequence which would 
result from it, then in that case it was wholly 
immaterial that he was impelled thereto by 
insane impulse which impaired his sense of 
moral responsibility, and rendered him to a 
certain extent irresponsible for his action," 
thus presenting the exact question upon 
which the supreme court passed, and which 
is embodied in the plaintiff's third request. 

It is true, the court below did not include 
in express terms in the charge given this 
moral responsibility or of moral insanity, -but 
the terms used in the charge which was given 
are broad enough to include that; and in 
view of the fact that the court had been re- 
quested to charge otherwise, and then using 
expressions which are broad enough to in- 
clude that, it is fair to presume that it was 
so included, and that the jury so understood. 

The language of the charge as given was as 
follows: "If he was impelled to the act by 
an insane impulse which the reason that was 
left him did not enable him to resist, or if 
his reasoning powers were so far overthrown 
by his mental condition that he could not ex- 
■ercise his reasoning faculties in the act he 
was about to do, the company is liable." 
This charge must be read in the light of the 
request which had been refused, and which 
expressly included the question of moral in- 
sanity. 

I therefore hold that the question was dis- 
posed of finally by the supreme court in a 
manner absolutely binding upon this court. I 
therefore give the plaintiff's third request as 
stated. These words, "general nature, conse- 
quence and effect of the act," have been 
somewhat criticised, and I deem it my duty 
to make a few remarks in regard to them, 
as they are used in that decision. They do 
not refer to the act, in my opinion, by which 
the deceased took his life. They are broader 
than that; they refer to the entire act— not 
only the act by which he took his life, but 
the r^ult of it; that is, they cover the "sui- 
cide," the accomplished fact, and that is what 
is referred to as the "general nature, conse- 
quence and effect of the act"— that is, the 
general nature of the suicide, of the murder 
committed upon one's self, the enormity and 
effect of it, otherwise it would be inconsist- 
ent with what precedes; because, if it was 
his voluntary act, he knowing and intending 
that his death would be the result, then it 
would be a simple absurdity to put the ques- 
tion to you, whether, under these circum- 
stances, if he did not rmderstand the general 
nature and consequences of the act, the com- 
pany would be liable.' That would be, I say, 
absurd. These words then, have a broader 
meaning, and cover the entire accomplished 
fact— 'the act of suicide. 

In this view of the case, gentlemen of the 
jury, it is entirely unnecessary for me to de- 
tain you with any remarks or considerations, 
growing out of my own views or opinions as 
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to tlie correctness of the law as established 
by tlie supreme court, and -whieh has just 
been given you as contained in the plaintiff's 
third request I will, therefore, pass it with 
a single remark, that a considerable time 
ago, after that case of Life . Ins. Co. v. 
Terry had been decided in the court below, 
but before It was decided by the supreme 
court, I had occasion to pass upon the same 
question in the case of WolfE v. Connecticut 
ilut Life Ins. Co. [see Case No. 17,929], and 
then decided as I now find myself enabled to 
decide, and my views have not changed upon 
that subject since that time. 

Although I find it nowhere distinctly so 
stated, yet from 'the discussions upon the 
subject, I gather that these defenses, as they 
may be called, to the crime of suicide, are 
placed upon the same groimd so far as this 
question of the moral character of the act Is 
concerned, as defenses for murder. It has 
always been held that a person killing an- 
other when so insane as not to be capable of 
judging between right and wrong, should not 
be convicted of murder. What I mean is, 
the principle is the same, although the stand- 
ard or degree may be different. This is vir- 
tually so stated in Life Ins. Co. v. Terry, 
15 WaU. [82 U. S.] 591. This ability to judge 
between right and wrong, refers to a princi- 
ple of the human mind. It does not depend 
at all upon what a man's religious belief 
may be, or whether he has any or has not. 
It does not depend upon whether he believes 
in a God and a future state, or the contrary. 
It refers to that principle which is planted 
in every human breast— that sense of right 
and wrong which exists in the mind of the 
disciples of Buddha or of Confucius, or of 
the followers of Mahomet or of Christ, and 
in the mind of him who believes in none of 
them. It is that sense of right and wrong 
that we all feel and realize and undei*stand. 
It is true that sense is stronger in some per- 
sons than in others, but it is that to which 
reference is had in this connection. 

The defendant's eighth request I will now 
consider. 

Counsel for Defandant.— -That is virtually 
passed upon by your honor; it is simply re- 
fused, as I understand it. 

The Court.— Very well, that is all that need 
be said on that subject. Defendant's eighth 
request was as follows: "That the evidence 
in this case does not tend to show that de- 
gree of insanity on the part of the assured 
which excuses the act of self-destruction, 
and justifies the jury in rendering a verdict 
for the plaintiff; therefore the verdict must 
be for the defendant." 

Gentlemen of the jury, I have done about 
aU that I can do in this case, and have made 
these questions as clear as they can be 
made with the ability I have; and if it is not 
clear in your minds what your duty is, it 
rests In the difficulty of making it so more 
than in the efforts which have been made by 
the counsel on both sides, and by the court. 



The propositions of law that have been stat- 
ed to you are such as there is no dispute 
about between counsel, with the exception 
of the last, and that has been determined by 
the supreme court, and we must obey. This 
case, gentlemen of the jury, rests upon pre- 
sumptions entirely; that Is to say, it rests 
upon thfe conclusions which you are to draw 
as to the existence of a ceitain fact from the 
proof of the existence of other facts. For in- 
sanity and the degree of it are not suscepti- 
ble of positive proof in a case like this. 
There are instances In which it may be 
proven with a great degree of certainty by 
positive proof, such as in the case of a raving 
maniac; but here it rests upon presumptions 
entirely, and your decision of the case de- 
pends upon the conclusions which you shall 
draw as to the fact of sanity or insanity from 
the facts proven. You start out with the 
presumption, of sanity. The burden of proof 
is upon the plaintiff to prove the contrary. 
If the plaintiff has sustained that burden, 
and has so proven to your satisfaction, then 
she may be entitled to recover at your 
hands. If she has not, then the defendant 
Is entitled to your verdict. 

The first question for you to determine is. 
Do the presumptions arising from the facts 
proven overcome the presumption of sanity? 
The truest test is whether the facts proven, 
from which you are asked to find insanity, 
are Inconsistent with sanity. If they are so 
inconsistent with the exercise of sound mind 
that you cannot reasonably attribute such 
facts thereto, then they are evidence of in- 
sanity, but not otherwise. 

Now there Is a great range of indications 
as to soundness or unsoundness of mind, all 
the way from the ravings of the maniac, 
which are patent to the eye and the ear, down 
to the retiring melancholic, who seeks to 
conceal the worm which is gnawing at his 
mental vitality. These Indications, I say, 
range aU the way between these; and here 
is where the difficulty exists in coming to a 
correct conclusion as to what facts do in- 
dicate; but it is peculiarly and entirely and 
exclusively within your province, and I leave 
it to you without even rehearsing the facts 
or In any manner deciding them. 

Evidence is that whieh carries conviction 
to the mind. You are to look at all the 
facts whieh have been proven, and to bring 
to bear upon them your best judgment aided 
by your experience and observations in life, 
and considerations to which you have access, 
without, however, going outside of the proofs 
in the case, and decide for yourselves wheth- 
er, in the first place, Everett W. Jloore, at 
the time he took his own life, was sane or 
insane. Secondly, if you shall find that he 
was insane, then whether under the charge 
that has been already given, he was so In- 
sane as to excuse or exempt him and this 
plaintiff from the consequences of the pro- 
hibition or disabiity in the policy. I recom- 
mend to you In your consideration to adopt 
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that order: First, tlie question of insanity in 
general terms— was lie insane? If you decide 
that he was not insane, then, of course, that 
is the end of it, and your verdict must he 
for the defendant If you shall decide that 
he was insane, you must go then a step 
further, and inquire whether his insanity 
Tvas of that degree and liind that you are 
satisfied that he was driven by an irresistible 
impulse to commit the act, or that he was in- 
capable of exercising his reasonhig powers as 
to the moral character, general efEect and 
consequences of taking his own life. If, 
after finding that he was insane, you shall 
come to the conclusion that he was thus in- 
sane, the plaintifiE is entitled to recover at 
your hands; otherwise not. If your verdict 
shall be for the plaintiff it will be for §5,000, 
and interest from the 30th day of December, 
1873, to and including the present date. 

Counsel for Defendant.— I desire, growhig 
out of what your honor has said, to make an- 
other request: "That the mere fact that the 
assured did not fully understand and 'appre- 
ciate the moral character of the act of .self- 
destruction, does not so far excuse the act 
as to make the defendant liable." 

The Court— I cannot see how this varies in 
any manner the charge as already given, and 
I therefore refuse this request with the sim- 
ple addition that the jury are to take this re- 
fusal into consideration, in connection with 
the charge which has already been given up- 
on this subject 

The jury, after consideration, returned a 
verdict for plaintiff. 

Defendant excepted to refusal of the court 
to charge as requested in eighth request, 
and the last request made above. Exception 
was also taken to the court ruling out the 
testimony offered by defendant of certain 
witnesses who had testified as to conduct 
of deceased prior to his death, and on which 
they had formed no opinion as to his sanity 
or insanity, but had, since his death formed 
an opinion. They were asked to state what 
this last opinion was, which was objected 
to as being incompetent and irrelevant and 
the objection was sustained by the court 

NOTE. "If he shall die hy suicide" or "by 
his own hand," the self-destruction is voluntary, 
and the meaning is the same. See 7 Heisk. 
567; 21 Pa. St. 466; 4 Hill. 74; 44 E. O. L 
336; 4 Allen, 96; [Life Ins. Co. y. Terry]; 15 
Wall. [82 TJ. S.] 591; 54 Me. 224. Mental m- 
sanity has been defined to he, where a person 
has not mind of sufficient strength to understand 
the physical act about to be committed, and 
moral insanity is where he cannot distinguish 
between right and wrong. Should the insanity 
be of either kind, the policy is not protected 
against by the words "suicide" or "dying by 
hand." See Terry v. Life Ins. Co. [Case No. 
13,839], and 6 Bush, 268. For a further dis- 
cussion as to the law bearing upon the questions 
raised in this case, see Equitable Life Assur. 
Soc V. Patterson, 41 Ga. 338; Cooper v. Mu- 
tual Ins, Co., 102 Mass. 227; Minick v. Mutual 
Ben. Life Ins. Co., 3 Brewst 502; Stormont v. 
Waterloo Life & Casualty Assur. Co., 1 Fost. 
& P. 22; Borradaiie v.. Hunter, 5 Man. & G. 
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639; and Schwabe v. Clift,.2 Gar. & K. 134. 
As to suicide, see. further. 4 HUl, 73; 4 Lans. 
202; 8 N. Y. 299; 37 N. Y. 580; 47 N. Y. 52; 
55 N. Y. 651; 59 N. Y. 557; 65 N. Y. 232. 

NOTE [from 4 Bigelow, Ins. Cas. 138]. See 
note to Borradaiie v. Hunter, 2 Bigelow, Ins. 
Cas. 303. 



Case No. 9,756. 

MOORE V. The C. P. MOREY. 

[8 Reporter, 583; i 25 Int Rev. Rec. 359.] 

Ckcuit Court N. D. New York. August 21, 

1879. 

Admiralty — Negligence— Doty of Vessel in 

Tow TO FOBN'ISH Propbb Lise. 

Where a tug took in tow a schooner, and the 
tow fine was frozen and stiff, and the tug asked 
for a better line, but no other was furnished by 
the schooner: Sdd, that the tug was not liable 
for any damages resulting to the schooner from 
the line slipping off the tow post. 

[Appeal from the district court of the United 
States for the Northern District of New 
York.] 

In admiralty. 

Wm. A. Moore and George B. Hibbard, for 
libellant. 

J. A. Hathaway and Albertus PeiTy, for 
claimant. 

BLATCHFORD, Circuit Judge. The only 
neghgence charged in the libel against the 
tug is, that the master and crew of the tug 
either recklessly threw off the line of the 
schooner from the tow post of the tug or care- 
lessly permitted it to slip off while the schoon- 
er was in peril and danger of loss should her 
line be permitted to slip off the tow post of 
the tug. It is set up in the answer in defence 
that the captain and crew of the schooner 
undertook to furnish the tug with a sufficient 
tow line to tow the vessel into the harbor; 
that while the schooner was disabled and the 
current running out of the river and harbor 
and a heavy sea was rolling and a strong 
wind was blowing, all of which was well 
known to the crew of the schooner, her cap- 
tain and crew neglected and refused to fur- 
nish to the tug a dry and suitable line for 
such purposes; but, on the contrary, furnished 
the tug with an improper and insufficient 
line for such purpose, for the reason that the 
line so furnished was wet and frozen and 
was covered with ice and was stiff and un- 
yielding, and it was impossible for the cap- 
tain and crew of the tug to make it fast or 
keep it from slipphig on the post used for the 
purpose of fastening said tow line to; and 
that the crew made every effort that lay in 
their power to fasten and secure said line 
and prevent it from slippmg and getting loose 
from said post, but were unable to prevent it 
from slipping and getting detached from said 
post. The district judge, in his decision, 
found that the slipping of the line was not 

1 [Reprinted from 8 Reporter, 583, by permis- 
sion.] 
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owing to any negligence on the part of the 
tug, but arose from the fact that the line was 
frozen to such an extent that it could not be 
securely fastened; that notice of this fact 
was given by the crew of the tug to the crew 
of the schooner before the service was under- 
taken; that the crew of the tug gave then- 
best efforts to the sei-vice, and that the tug 
fulfilled evei-y requirement incumbent upon it 
for the safe perfoi-mance of its duty. The 
same conclusions are arrived at in the find- 
ings made by this com-t Under the circum- 
stances of this case, the contract between the 
parties was only that the tug should do her 
best with the frozen line. She was tendered 
a frozen line; she asked for a better one; she 
was told that that was the only one there 
was, and she was substantially told to do the 
best she could with it; she did the best she 
could with it, and there her duty terminated. 
It was not her duty to have a better line, or 
an unfrozen line, or to see that the line was 
in a different condition from its actual condi- 
tion. Any duty incumbent upon her in that 
regard was discharged by her objections dis- 
tinctly made to the frozen line, out of which 
arose the contract that the tug should do the 
best that could be done with the use of the 
frozen line. Libel dismissed. 



MOORE (DEVIGNY v.). See Case No. 3,- 
838. 



Case K"o. 9,757. 

MOORE V. DOVE. 

[1 Hayw. & H. 161.] i 

Circuit Court, District of Columbia. Dec. 7, 
1843. 

Landlord asd Tes.\xt — Property Rented fob 
axotheb — l[ab[lity. 
AVhere a party agreed to rent certain premises 
and pay the rent for another, he will be liable 
for the rent without occupying the premises. 

[This was an action by James Moore, Sr., 
against William T. Dove.] 

J. Hellen, for plaintiff. 

Jos. H. Bradley, for defendant. 

This suit was brought for a year's rent of 
premises owned by the plaintiff. The dec- 
laration contained two counts. The first 
count alleged that the defendant occupied, 
possessed and enjoyed the said premises, and 
promised to pay the said rent. The second 
count that he, the defendant, promised to pay 
to the plaintiff for the premises, as much as 
the premises were worth, for the use and oc- 
cupation and possession of said premises; and 
that he, the defendant, has not paid any part 
of the rent due. The plea of the defendant 
was non-assumpsit. Issue was joined, and 
the jury brought in a verdict for the plaintiff 
for $92.12. The defendant, by his attorney, 
moved for a new trial: Because the action 



1 [Reported by John A. Hay ward, Esq., and 
George O. Hazleton, Esq.] 
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was brought for the use and occupation of a 
tenement, and the only proof offered was 
that the defendant agreed to rent the same 
and pay the said rent for another person, and 
not for his own use, and that he never did oc- 
cupy the same himself. The defendant, 
through his attorney, objected to the admissi- 
bility of said evidence in this action, but THE 
COURT overruled the objection, and insti-uct- 
ed the jury if they believe the evidence the 
plaintiff was entitled to recover. 

Motion for new trial overruled and judg- 
ment entered on the verdict. 



MOORE {DRIGGS v.). See Case No. 4,083. 



Case Ko. 9,758. 

MOORE V. DULAXY. 

[1 Cranch, 0. C. 341.] i 

Circuit Court, District of CohuDbia. Julv 
Term, 1806. 

Trial — PitoDUCTioK of Depositions — Pi{iv.\.te 
Agrbemest between* Couxsel. 

The court will not compel the opposite partv 
to produce depositions taken by consent, nor en- 
force the private agreements of counsel, but will 
see that parties are not entrapped by such agree- 
ments. 

Assault and battery. 

Mr. Youngs, for defendant, stated to the 
court that the plaintiff had, by consent of 
defendant's counsel, taken the deposition of 
Mrs. Hodge and ilrs. May, and he now called 
upon the plaintiff to produce them, and prayed 
the court to compel the plaintiff to produce 
them. But THE COURT reftised, there be- 
ing no consent entered on record, and the 
court cannot undertake to enforce the private 
agreements of counsel, they must depend 
upon the honor of each other. The court 
will not suffer a party to be entrapped by 
such agreements. Verdict for the plaintiff, 
one cent. 



Case Wo. 9,769. 

MOORE V. DUNLOP, 

[1 Cranch. 0. C. 180.] i 

Circuit Court, District of Columbia. July 
Term, 1804. 

Jddgmest— "Writ of Error— "Wheh" Agtsas 

Supersedeas. 

A writ of error is not a supersedeas unless a 

copy of the writ be filed in the clerk's ofiice for 

the advei-se party, according to the 23d section 

of the judiciary act of 1789 [1 Stat. So]. 

[This was a suit by Thomas Moore, use of 
W. Oxley, against Heni-y Dunlop.]. Motion 
to quash the execution, it having issued be- 
fore mandate, and after writ of error filed 
and citation issued. The judgment was ren- 
dered on the 6th of January, 1804. The 
writ of error was filed on the 13th of Janu- 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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ary. The Ijond and citation were filed in 
supreme court office on the 14th of January. 
The execution issued on the 2d of July, ISO-i, 
and the mandate was filed on the 7th of 
August, 1804. See Acts Sept. 24, 1789 (1 
Stat. 73), § 22, and Feb. 27, 1801, § 8 (2 Stat 
108). No copy of the writ of error was filed 
in the clerk's office for the adverse party, 
according to the 23d section of the judiciaiy 
act of 1789 (1 Stat. So), and on tliat ground 
TEGS COURT refused to quash the execution, 
KILTY, Chief Judge, ahsent. 



jMOORE V. The FASHION. See Case No. 
9,772. 



Case Wo. 9,760. 

MOORE et al. v. FOSTER et al. 

[Chase, 222.] i 

Circuit Court, D. Virginia. May Term, 180S. 

REBELLIOS— WOTE DkAWX T71THIN COKFEDERATE 

States— Accepted in Satisfaction of Debt. 

1, Anv draft, bill, or note drawn in the Con- 
fcderate States, or in any state, under the proc- 
lamation of the president declared in insurrec- 
tion, or in any part of them (except such part 
as was permanently and absolutely under the 
control of the forces of the United States), upon 
av person or persons in the Federal lines, was 
absolutelv void as to the maker and all other 
parties thereto, and was not to be received in 
pavment or satisfaction of any debt due to a 
citizen of a state adhering to the government 

2. When such a draft has been received, the 
jury must be satisfied upon good evidence that 
it was accepted in satisfaction of the debt. 

In 1860, Foster & Moore of Norfolk, owed 
Moore & Brother of Baltimore, nine hundred 
and twenty dollars, due by negotiable notes, 
which fell due during the occupation of Nor- 
folk by the Confederate army. After the 
evacuation of that city, Moore & Brother 
came to Norfolk, and Foster & Moore agreed 
to pay the amount of their liabilities to them 
in Virginia money, i. e., the bills of Virginia 
banks. Foster & ISIoore then bought a draft 
for one thousand dollars, drawn by the Bank 
of Windsor, N. C, on the Bank of Ports- 
mouth, Va. This draft was endorsed by 
Maury & Co., Smith of Norfolk, and other re- 
sponsible parties, and made payable to the 
order of Moore & Brother, to whom it was 
sent. They neglected to have the draft pre- 
sented, and some two months afterward the 
Bank of Portsmouth ran its assets into the 
Confederate lines. They held the draft until 
1867, and it was never paid. Under these 
circumstances, Moore & Brother brought suit 
upon the original notes, and tendered the 
draft back to Foster & Moore, who refused to 
receive it, 

Gilmer & Son, for plaintiffs. 
3Ii". Guigon and John Howard, for defend- 
ants. 

CHASE, Circuit Justice, instructed the jury 
as follows: 1st That any draft bill, or note 

1 [Reported by Bradley T, Johnson, Esq., and 
here reprinted by permission.] 



drawn in the Confederate States, or in any 
state under the proclamation of the president 
declared in insurrection, or in any part of 
them (except such part as was permanently 
and absolutely under the control of the forces 
of the United States), upon any person or per- 
sons in the Federal lines, was void as to the 
maker and all other parties thereto, and was 
not to be received in payment of any debt 
when due to a citizen of any state adhering 
to the government; but there being a ques- 
tion as to whether the Bank of Wmdsor was, 
at the time this draft was drawn, in the Fed- 
eral or Confederate lines, that question was 
for the jury to determine. 2nd. That the ju- 
ry must be satisfied that tlie plaintiffs accept- 
ed this draft in satisfaction of the debt due 
them, upon good evidence. 

The jury failed to agree. 



MOORE (FOSTER v.). See Case No. 4,978. 



Case No. 9,761. 

MOORE v. FOWLER et al. 

[Hempst. 536.] i 

Circuit Court, D. Arkansas. May, 1847. 

Constitotiosal Law— Sale under Execution- 
Appraising Property — Contracts Made 
BEFORE Passage of Law. 

1. A state law, providing that a sale shall not 
be made of property under execution unless it 
will bring two thirds of the valuation affixed to 
it by three householders, is unconstitutional and 
void, as to contracts made before its passage. 
McCracken v. Hayward, 2 How. [43 U. S.] 60S. 

2. But such a law is valid as to contracts made 
after its passage, because the laws in existence 
at the time are necessarily referred to, and form 
a part of the contract, as effectually as if incor- 
porated in it 

3. Motion to quash appraisement, overruled. 

[Action by Alexander D, Moore against Ab- 
salom Fowler, Felix G. Secrest Lewis Snapp, 
and William Brown, Jr.] Motion to quash 
appraisement, and the return of the marshal 
on execution. 

George C, Watkins and J. M. Curran, for 
plaintiff. 

A. Fowler, for himself and other defend- 
ants. 

JOHNSON, District Judge. In the case of 
McCracken v. Hayward, 2 How. [43 U. S.] 
608, the supreme court of the United States 
have established the doctrine, that a state 
law, providing that a sale shall not be made 
of property levied on under an execution, 
unless it will bring two thirds of its valua- 
tion, according to the opinion of three house- 
holders, is unconstitutional and void. My 
opinion was different U. S, v. Conway 
[Case No. 14,849]. But the rule established 
by the supreme court is the law of this court 
and to which I shall always cheerfully con- 
form, whatever may be my own views. But 



1 [Reported by Samuel H, Hempstead, Esq.] 
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the court expressly limit and restrict the 
operation of this principle to contracts made 
before the passage of the law, and declare 
it inapplicable to contracts made after ixs 
passage, upon the ground that the laws in 
existence when the contract is made are 
necessarily referred to and form a part of the 
contract, as the measure of the obligation to 
perform it by the one party, and the rights 
acquired by the other. Was the contract in 
the present case made prior, or posterior to 
the appraisement act of 1840? The writing 
obligatory, upon which the action is founded, 
bears date on the 16th of August; 18i4, and 
consequently was made subsequent to the 
passage of the act, and is subject to its pro- 
visions. Acts 1840, pp. 58, 59. It is contend- 
ed, however, that this latter contract grew 
out of a prior one made by the defendant 
Fowler, before the passage of the act of 1840, 
and that the date of the original contract is 
to be considered as the time of making the 
contract upon which the judgment is based 
in this suit. I cannot accede to this position. 
The original contract, on which the first judg- 
ment rests, was entered into jointly by Robert 
Crittenden and Absalom Fowler. The con- 
tract upon which the judgment rests in this 
case was entered into and made jointly by 
Absalom Fowler, Felix Secrest, Lewis Snapp, 
and John Brown. The three latter persons 
were not parties to the original contract, and, 
as far as they are concerned, it is undoubted- 
ly a new contract; and if it is a new con- 
tract as to them, it is equally so as to Fowler; 
it being an entirety, and not in its nature 
divisible. Motion overruled. 



Case STo. 9,762. 

MOORE v. GADSBY. 
[1 Oraneh, O. O. 3.] i 

Circuit Court, District of Columbia. April 

Term, 1801. 

BvinENOE —Note — Intbknal Revenue— Stamp. 

Same point as in Neale v. Hill [Case No. 10.- 
UtxS.J 

Assumpsit [by John Moore against John 
Gadsby] for hay sold and delivered. Nou 
asstunpsit, and issue. 

THE COURT refused to permit the note 
offered by the plaintiff to go in evidence to 
the jury, because it was "a note for the se- 
curity of money," and not stamped agree- 
ably to Act Cong. July 6, 1797, §§ 1, 13 (1 
Stat 527). The note was in these words, 
viz.: "Received of Jno. Moore twenty-three 
hundred and twenty wt of hay, at seven 
pounds ten shillings per tunn, to be paid in 
sixty days from this date. 2,320 wt. at 7s. 
6d. per C. Dollars, 29.00. Jno. Gadsby. 
May 23, 1800." 



MOORE (GIRARDEY v.). See Case No. 5,- 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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MOORE V. GREENE et al. 
[2 Curt. 202.] i 

Circuit Court, D. Rhode Island. Nov. Term, 

1854. 2 

Real Propertt— Fraudulent Transfers— Bili- 

TO Set Aside— Statute op Limitation— Time 

When Fraud Discovered— Wjll—Evidence. 

1. Under the laws of Rhode Island, a will of 
lands cannot be admitted as evidence of a de- 
vise, until it has been duly probated by the de- 
cree of a court having jurisdiction to admit it 
to probate. 

2. To avoid the bar of the statute of limita- 
tions, set up in the answer, upon the ground 
of a concealed fraud, ihe bill must allege that 
tne fraud was discovered within twenty years, 
and must show when and how it was discovered* 
and the evidence musi satisfactorily support 
these averments. 

[Cited in Martin v. Smith, Case No. 9,16-1: 
Baldwin V. Raplee, Id. 801; Re Dole, Id. 

o,yDo-j 

,. ^- ^^^ statute of limitations bars equitable re- 
lief founded on a good legal title fraudulently 
suppressed or destroyed, in twenty years after 
the discovery of the fiaud, in analogy to the stat- 
ute bar operating in courts of law; for a court 
of equity will not relieve against fraud, after 
the lapse of such a dme since its discovery, as 
would have barred the title at law, if no fraud 
had existed. 

[Cited in Badger v. Badger, Case No. 718; Sul- 
livan V. Portland & K. R. Co.. Id. 13,59f{; 
Godden v. Kimmell, 99 U. S. 210.] 

[Cited in brief in Butler v, Lawson, 72 JIo. 
244; Kansas Pac. Ry. Co. v. McCormick, 20 
Kan. 111.1 

[This was a bill by Elizabeth Moore against 
Ray Greene and Benjamin W. Hawkins to 
set aside certain titles on the ground of 
fraud.] 

Mr. Randall, for complainant. 
Tillinghast & Bradley, contra. 

CURTIS, Circuit Justice. This is a suit in 
equity. The bill states that John Manton, 
of Johnston, in the state of Rhode Island, 
died in the year 1767, leaving a will duly 
executed, to pass his lands, whereby he de- 
vised them to his two granddaughters, Lydia 
and Betsy Waterman, children of his then 
deceased daughter Anna, wife of Benjamin 
Waterman; that Betsy Waterman intermar- 
ried with Daniel Carpenter, and the com- 
plainant is her daughter and sole surviving 
heir. The bill further states, that at the 
time of his decease, John Manton left two 
other daughters, one the wife of Joshua 
Greene, and the other, the wife of Ephraim 
Pearce; and that the testator's three sons- 
in-law, conspiring together to defi-aud the 
two grandchildren of the lands devised to 
them, procured, by fraud, the town council, 
which then had jurisdiction over the probate 
of wills, to refuse probate of Slanton's will, 
and thereupon to appoint an administrator. 
That, in further pursuance of their fraudu- 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 

2 [Affirmed in 19 How, (60 U. S.) 69.] 
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lent design, they proceeaed to, and did make 
partition by deed among tliemselves, in sev- 
eralty, of all Manton's lands, and then pro- 
cured the administrator of Manton, under a 
license from the general assembly of the 
province, to sell the lands to pay fictitious 
debts of Manton, -which they pretended were 
due to some of them, and so obtained color- 
able titles to the lands in severalty, under 
•which it is alleged the defendants now claim 
some of those lands which the bill seeks to 
recover. The defendant, Ray Greene, an- 
swers, that he holds by descent from his 
fathei", and purchase from other heirs of his 
father, certain lands, formerly belonging to 
Manton, purchased by his grandfather of 
the administrator of Manton, and devised 
by his grandfather to his father. He de- 
nies all linowledge or information of the 
fraud charged in the bill; avers, upon In- 
formation and belief, that his grandfather's 
purchase was legal and fair; and sets up 
the possession of his grandfather, of his 
father, and of himself, for a period of up- 
wards of eighty years, and the statute of 
Rhode Island for quieting possessions, in 
bar of the bill. The other defendant, Hawk- 
ins, while he does not admit that the lands 
held by him were ever lands of Manton, 
sets forth his title thereto by purchase, and 
also relies on the possession of himself and 
of those under whom he claims, and upon 
the same statute for quieting possessions, 
as a bar. He also denies all knowledge or 
information of the fraud alleged in the bill. 

The complainant presents two titles. The 
first by devise to her mother, whose heir she 
is by the alleged will of John Manton, of one 
moiety of his lands. The second by descent 
to her mother from John Manton, one of 
whose heirs she was, being one of the two 
children of his deceased daughter. 

The first of these titles it is not possible 
to sustain. This court can give no effect to 
a will of lands in Rhode Island, until it has 
been duly proved by the competent authority 
empowered to aUow wills, and admit them 
to probate. Tompkins v. Tompkins [Case 
No. 14,091]; Mathewson v. Sprague [Id. 9,- 
278], See Gaines v. Chew, 2 How. [43 U. 
S.] 646, and cases there cited. But if it were 
otherwise, there is no competent evidence 
in this case to show what the will of Man- 
ton was. The will itself is not produced, 
nor is there one witness examined in the 
cause who ever saw it, or can speak to any 
part of its contents. All there is upon the 
record on this subject, are certain traditions 
existing in the neighborhood, that Manton's 
will gave his lands to these two grand- 
children. Manifestly, this is wholly insuf- 
ficient, and the title by devise must be at 
once laid aside. " 

The other title by descent seems to be 
made out in proof, so far as respects the 
pedigree; and the first question is, assum- 
ing that the lands held by the defendants 
belonged to Slanton at his decease, whether 
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the bar of the statute of limitations can be 
got over. Before considering this question, 
it is proper to state, that it has not been in- 
sisted, nor could it be, consistently with 
what appears on the face of the bill, that 
the complainant is not within the statute, be- 
cause the alleged frauds had been kept con- 
cealed, so that the complainant, or those un- 
der whom she claims, had only discovered 
them within twenty years. For the bill al- 
leges, that as early as 1797, these alleged 
frauds were fully investigated in the course 
of a trial of an action brought by other 
heirs of Manton, and that that suit was 
brought in consequence of inquiries made 
by the complainant and the plaintiffs in 
that suit. And the bill also avers, that from 
the death of John Slanton, in 1767, up to 
the year 1824, renewed and continual claims 
have been made by the heirs of Lydia and 
Betsy Waterman, of whom the plaintiff is 
one, for their portions of Manton's lands, 
as his rightful heirs at law, upon all persons 
in possession. It does not say, in terms, 
that those continual claims were founded on 
the frauds charged in this bill; but as no 
other ground of claim is therein suggested, 
tlie fair conclusion is, that during all this 
period, the frauds alleged have been known 
and insisted on. It is true, the bill alleges 
that the complainant was ignorant, until 
some time not specified, that jManton died 
seized of part of these lands, being those 
situate in the town of Gloucester; but as 
the public records of the town showed the 
fact, and as she did become apprised of it 
as soon as she caused them to be examined, 
and as the fact of his dying so seized, did 
not affect her title to relief, but only intro- 
duced another tract of land to which the 
same relief might be extended, it does not 
seem to be material, if she has recently 
made this discovery. But there is no proof 
that it is a recent discovery; and after a 
litigation which, according to the biU, has 
lasted since 1767, concerning the title of 
Manton's lands, there is no presumption that 
the complainant had not notice of what ap- 
peared on the public registry of titles of the 
town, where Manton was known to her, at 
one time, to have had extensive possessions. 
The bill does contain an averment, that ten 
years have not elapsed, since the discovery 
of the frauds of the sons-in-law and ad- 
ministrator of Manton; but it not only fails 
to show when and how it was discovered, — 
Stearns v. Page, 7 How. [48 XJ. S.] 829; 
Fisher v. Boody [Case No. 4,814],— but the 
averment is inconsistent with the other 
statements in the bill already detailed. I 
am of opinion therefore, that this case stands 
nakedly, upon the statute of limitations, the 
bill not averring such concealment and ig- 
norance of the alleged fraud, as to avoid the 
bar, if one exists upon the facts. For it is 
settled that the statute of limitations is ap- 
plied by a court of equity to a case of fraud, 
after the expiration of twenty years from 
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its discovery by the party defrauded. And 
it is equally clear, that if the complainant 
would avoid the bar of the statute of limita- 
tions, he must show by his bill the grounds 
of such avoidance. In Stearns y. Page, 7 
How. [48 U. S.] 829, :Mr. Justice Grier, in 
delivering the opinion of the couit, speaking 
of charges of fi-aud where much time had 
elapsed, says, "And especially must there be 
distinct averments as to the time when the 
fraud was discovered, and what the dis- 
covery is, so that the court may see, whether 
by the exercise of ordinai-y diligence, the 
discovery might not have been before made." 
In Carr v. Hilton [Case ^^o. 2,437], this court 
held, that to avoid the bar of the statute of 
limitations, the complainant must not only 
allege his ignorance of the fraud, but must 
show when and how it was discovered, and 
offer satisfactory evidence of the truth of 
these averments. These positions are de- 
dueible from settled rules of pleading. If a 
bill contains no sufficient matter to avoid 
the bar of the statute of limitations, the de- 
fendant may plead what is called a pure 
plea of that statute; and unless the com- 
plainant amends his bill, and inserts what 
he relies on as a reply to the statute, his 
suit is at an end. But if he does so amend, 
and avers infancy, coverture, or ignorance 
of fraud, >.he must support these averments, 
if they are denied, or he still fails to re- 
move the bar. And as this bill does not 
contain any satisfactoiy statement, as to 
when or how the alleged fraud was dis- 
covered, and the case is entirely bare of 
evidence to show these facts, and the fraud 
is denied by the answers, the court cannot 
treat this as a ease of secret fraud, dis- 
covered by the complainant within twenty 
years. 

That those under whom the defendants 
claim, acquired an actual and open seizin in 
1767, under deeds pm-porting to convey the fee- 
simple of the land, is shown by the bill. It 
details, with particularity, the different par- 
tition deeds, and deeds from Manton's ad- 
ministrator, charges them to be tainted with 
fraud, and avers, "whereby the said Lydia 
and Betsy Waterman, while Infants, and their 
heirs were and have been wrongfully and un- 
justly defrauded, and ever since fraudulently 
kept out of possession of their rightful shares, 
proportions, and inheritances of, in, and to 
the large real estates of their maternal grand- 
parent." Taking the averments of the bill 
together, they amount to this; that the three 
sons-in-law of Manton, entered, in 1767, under 
deeds conveying the lands in fee, and have 
ever since claimed by themselves or their -heirs 
or grantees, to own the lands, and have kept 
out of possession the complainant, and all 
others claiming under the two granddaugh- 
ters. It cannot be questioned therefore, that 
there is a bar from lapse of time, unless there 
is some mode of avoiding it. The complain- 
ant's counsel has urged several modes; the 
first is, that the statute of limitations of 
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Rhode Island requires twenty years "uninter- 
rupted quiet, peaceable, and actual seizin and 
possession," and it is urged, that inasmuch 
as suits were from time to time brought by 
persons who claimed under the same title as 
the complainant, against persons under whom 
these respondents claim, those suits stopped 
the running of the statute, though they were 
not for the same tracts of land sued for In 
this action, and though all of them finally ter- 
minated, against the title relied on by the 
complainant, and in favor of the title under 
which the respondents claim. Perhaps it is 
a sufficient answer to this position to say, 
that the earliest of these proceedings alleged 
in the bill was not commenced until Decembei-, 
1795, twenty-eight years after the adverse 
possession was begun. But m addition to 
this, the institution of a suit to recover lands, 
in which the plaintiff fails, does not internipt 
the quiet, peaceable, and actual possession 
and seizin of the defendant, even where that 
suit is between the same parties, and for the 
same land afterwards in contestation; nor 
does it tend to show that the title or posses- 
sion of the party seized is defective. On the 
contrary the more his right is questioned, and 
the oftener he maintains it successfully, the 
stronger is the presumption that he is law- 
fully in possession, and the more clearly and 
notoriously is his possession adverse and ef- 
fectual. It would be singular indeed, if the 
complainant could be assisted to set aside the 
bar of the statute, by showing that third per- 
sons had made repeated attempts to set up 
the title on which she relies, and had failed 
in those attempts. It is true, the bill charges 
that they did recover some verdicts, which 
were set aside, or appealed from, or reviewed, 
so that no final judgment was rendered there- 
on; and it attributes these failures to causes, 
which being disrespectful to the courts and 
judges of the state of Rhode Island, should 
hardly have been stated, witliout some evi- 
dence to support them; and I find no such 
evidence on the record. 

My opinion is, that there was the necessary 
seizin and possession to constitute a bar, un- 
less the complainant can bring the case with- 
in the proviso of the statute, by showing some 
disability. The facts upon this point are, 
that the seizin of those under whom the re- 
spondents claim, began in 17G7. In 1777, 
Betsy Waterman, the complainant's mother, 
became of age, and her title would become 
baiTed in 1787. "Why was not her title then 
barred? The complainant's counsel makes 
several answers. 

That she was then under coverture. But 
it is settled that cumulative disabilities can- 
not be allowed. A party can avail himself 
only of the disability which existed when 
the title was acquired. There are many de- 
cisions that if an infant marry, her right of 
action is barred when the time allowed to 
her, as an infant, has expired, although she 
may then be under coverture. But it is 
enough to refer to the decision of the supreme 
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court in Mercer's Lessee v. Selden, 1 How. [42 
TJ. S.] 37. 

It is also argued that hei' right was sus- 
pended because her husband had an estate by 
the coiu'tesy in the land. This is not so; for 
an actual seizin is necessary to create such an 
estate, and it does not appear that her hus- 
band ever entered. Mercer's Lessee v. Sel- 
den, supra. Another ground is that Betsy 
"Waterman died before the expiration of ten 
years, allowed to her, after she became of 
age. This fact is not averred in the bill, and 
it has already been stated, that if the com- 
plainant desired to avoid the bar of the stat- 
ute, by bringing her case within any saving 
in the proviso, it was necessary to plead the 
facts upon which such exemption is claimed. 
But if this defect did not exist, the proof fails 
to show that she died as early as 17S7. The 
only evidence exhibited to the court, on this 
point, is the testimony of Thaddeus Spen- 
cer, who says he never knew the complain- 
ant's mother, she must have died many years 
ago; and Benjamin Thornton, who says he 
cannot tell when she died,— he don't know 
how old the complainant was 'when her moth- 
er died, but always understood it was in her 
infancy, when she was quite young. Now 
the proof is, that the* complainant was about 
tT\'enty yeai-s of age when she was married, 
in 1S04; if so she was born in 1784. Certain- 
ly this is not sufficient to show that her moth- 
er in fact died as early as 1787. If she died 
in 178S, the complainant was then only in 
the fourth year of her age, which might be 
called in her infancy, when she was quite 
young, as Thornton heard she was. From 
whom he heard it, or when; whether the 
tradition came from som'ces which would 
make it evidence, even as to a matter respect- 
ing which tradition or reputation is admis- 
sible, does not appear. Mima Queen v. "Hep- 
burn, 7 Cranch [11 U. S.] 295. It falls far 
short of proving the fact of her death before 
17SS, with that certainty which is necessary, 
to let the complainant in, to overturn a pos- 
session of upwards of eighty years' duration. 
But if this were otherwise, the case of the 
complainant would not be relieved from the 
bar. The proviso in the statute of Rhode 
Island includes only "persons under age, non 
compos mentis, feme covert, or those impris- 
oned, or those beyond the limits of the United 
States, they bringing their suit therefor, with- 
in ten years next after such impediment is 
removed." I consider the true exposition of 
this statute to be that it is only persons to 
whom the right first comes, and who are then 
undei* disability, who qve within the saving 
clause; and that when the statute has once 
begun to run, it runs over aU subsequent dis- 
abilities; and, consequently, if Betsy Water- 
man died before the expiration of the ten 
years allowed to her after she became of age, 
no new period of ten years was allowed to 
her infant heir, the complainant, and a for- 
tiori, that the complainant was not allowed 
till her full age; and a multo fortiori, not 



another perloa of ten years to be added there- 
to. Many of the authorities on this subject 
are collected in Ang. Lim. 519 et seq., and 
notes. But even if this were otherwise, the 
complainant became of age in 1805, her ten 
years expired in 1815, and the bill was filed in 
1851. Here also the supposed life-estate of 
her father was relied on, as a reason why she 
was not bound to sue. But, as already 
shown, he had no life-estate, for the want of 
actual seizin. 

It is also insisted that Benjamin "Waterman 
was the guardian of the complainant's mother, 
and therefore must be considered as holding 
the lands which he purchased from the admin- 
istrator of aianton, as her trustee, and so 
neither he, nor any one claiming under him, 
can set up the statute of limitations. To this 
the case of Mercer's Lessee v. Selden, already 
referred to, affords an answer. In that case, 
Selden was the statute guardian of his chil- 
dren, under one of whom the plaintiffs claim- 
ed, in right of the descent to that child from 
its mpther. Selden took a conveyance of the 
land, from a third person, and held posses- 
sion. "When his title was questioned he set 
up the statute of limitations; and the supreme 
court of the United States decided it was a 
legal bar. This is in conformity with repeat- 
ed decisions of that court. Blight's Lessee v. 
Bochester, 7 Wheat. [20 U. S.] 535; [Society v. 
Town of Pawlet] 4 Pet. [29 U. S.] 506; Wil- 
lison V. Watkins, 3 Pet. [28 U. S.] 53; Brad- 
street V. Huntingdon, 5 Pet. [30 U. S.] 440; 
Boone v. Chiles, 10 Pet. [35 U. S.] 177. 

The complainant also relies on her absence 
from the state. But the rule against cumula- 
tive disabilities applies, for her mother was 
in the state when her right is .said to have 
accrued, and died here; and the complainant 
was here when her supposed right accrued, 
and did not remove to New York, until 1795, 
and of course could not, by then going out 
of the state, suspend the running of the stat- 
ute. Besides, whatever may have been the 
ancient statute of Rhode Island, the present 
law of limitations does not save the* rights 
of absent persons, unless out of the United 
States; and it is the existing law which must 
govern the remedy. 

On the whole, I am of opinion, that the 
statute of limitations affords a complete bar 
to this bill; and .considering that the tran- 
sactions charged to be fraudulent, occurred 
upwards of eighty-six years ago; that not 
only every person in any way connected with 
these transactions, but all who could possibly 
have had any knowledge of them, are long 
since dead; that they grew out of the settle- 
ment of an estate at a time when, fi-om the 
state of the country, and the habits of the 
people, there was great inaccuracy in such pro- 
ceedings, and still greater negligence in pre- 
serving the evidences of what was done; that 
it would be impossible to investigate these 
charge? with a reasonable hope of arriving 
at the truth; and that the bill seeks to dis- 
turb possessions after descents, purchases, and 
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family settlements, which have run through 
three generations. I think it must he admit- 
ted that the case affords a strildng exempli- 
fication of the •wisdom of that statute which 
forbids further inquiry. 

[On the complainant's appeal the case was 
taken to the supreme court, where the decree of 
this court was affirmed. 19 How. (60 U. S.) 
69.] 
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MOORE et al. v. HARLEY. 

t4 N. B. R. 242 (Quarto. 71); i 2 Bait Law 
Trans. 666.] 

District Court, D. Maryland. 1870. 

Bankbuptct — Petition not Subscribed — 
Incurable Defect. 

When in an involuntary case the petitioners 
failed to subscribe the affidavit to the petition, 
held, the petition was defective, inasmuch as 
the forms prescribed by the supreme court re- 
quired the affidavit and petition to be subscribed 
by petitioners. Defect incurable, since petition 
was not a petition in propria forma, such as 
could be amended. 

[Cited in Hunt v, Pooke, Case No. 6,896.] 

This was a case of involuntary bankruptcy 
[in the matter of Moore & Bro. against Har- 
ley.] The petition was regularly subscribed 
and sworn to, and the register who took the 
affidavit of the petitioners had signed his 
name in due form. But the petitioners had 
not subscribed the affidavit to the petition. 
Thereupon the respondent demurred to the 
petition, alleging that the petitioners had not 
by their petition made such a case as en- 
titled them to have the respondent declared a 
bankrupt, within the provisions of the act of 
congress entitled, "An act to establish a uni- 
form system of bankruptcy throughout the 
United States," approved March 2, 1867 [14 
Stat. 517]. Upon the hearing the demurrer 
was sustained, and the petition dismissed 
with costs. It was held that the petition 
was defective, inasmuch as the forms pre- 
scribed by the supreme court require that the 
affidavit as weU as the petition should be sub- 
scribed by the petitioners, and that the de- 
fect was incurable, since the petition was not 
a petition in propria forma, such as could be 
amended. 

R. McLaughlin, for plaintiffs. 
Albert Ritchie, for defendant 
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MOORE V. HOFFMAN. 

[2 Hayw. & H. 173] 2 

Circuit Court, District of Columbia. Nov. 6, 
1854. 

Descest axd Distkibdtion" — Adopted Child — 
Will. 
An adopted child cannot inherit property in 
this District, unless by wUl. 



1 [Reprinted from 4 N. B. R. 242 (Quarto, 71), 
by permission.] 

2 [Reported by John A. Hayward, Esq., and 
George C. Hazelton, Esq.] 



Appeal from the orphans' court 

[Petitioner claimed that] Thos. Moore, de- 
ceased, was the petitioner's father, and in 
proof thereof produced his indentures of ap- 
prenticeship, in which he was described as 
the son of Thomas Moore, and many witness- 
es testified to the fact of Thomas Moore 
speaking of, and aclmowledging him as his 
son. The appellee, Mary Hoffman, the sister 
of the deceased, denied that the said Rich- 
ard H. Moore was the son of the said Thomas 
Moore, or that he ever had a child, and there- 
fore claimed, as next of kin, to be entitled 
to the administration of the estate of Thos. 
Moore, and produced proof that the wife of 
said Thomas Moore was never delivered of a 
child, and that Richard H. Moore was the 
son of another woman, delivered at the house 
of said Thomas Moore and abandoned by her, 
and by said Thomas Moore adopted. 

The following is the decision of Wm. F. 
Purcell, judge of the orphans' coiu-t. 

"I have examined the evidence in this case 
with care, as well as the laws referred to by 
the counsel, Messrs. Carrington and "Wallach, 
for the parties, and decide that Richard H. 
Moore, the petitioner, is not the legitimate 
child of the deceased, but was raised by him 
and adopted as his son. The law in such 
eases does not allow such persons to inherit 
property unless it be willed to them, accord- 
ing to the statute in such cases made and pro- 
vided. The petition of said Moore is there- 
fore dismissed, and the next of kin of the 
deceased applying for the same will be ap- 
pointed." 

Carrington & Davidge, for appellant 
Bradley & Wallach, for appellee. 

On appeal to the circuit court the case was 
fully argued by counsel. THE COURT af- 
firmed the decision of the orphans' court, and 
decided that Mrs. Hoffman had the right to 
the estate as next of kin to Thomas Moore 

Case Wo. 9,765. 

MOORE et al. v. HOLLIDAY et al. 

[4 Dill. 52.] 1 

Circuit Court E. D. Missouri. 1876. 

Taxation — Railroad Propertt — Coxstrcction 

OP Charter— Injusctios to Restrain Suit 

IX State Court. 

1. The judgments of the supreme court of 
Missouri construing the charter of the Hanni- 
bal & St. Joseph Railroad Company as to the 
taxation of the company's property, adopted and 
followed. 

2. An injunction to restrain suits in the state 
courts for the collection of taxes, denied. 

«3. Under special circumstances, a temporary 
injunction to restrain the collection of retro- 
spective taxes on the company's property, for 
all the years between 1860 and 1871, was al- 
lowed. 

This is a bill [by Lewis H. Moore and others 
against Thomas HoUiday, state auditor, and 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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others] for injunction and relief. On motion, 
on the biU, for a temporary injunction. 

Mr. Carr, for plaintiffs. 

Mr. Henderson and others, for defendants. 

DILLON, Circuit Judge. This is a bill Dy 
stockholders of the Hannibal & St Joseph 
Railroad Company against the state auditor 
and various counties and municipalities along 
the main line of the road, and along the 
Cameron & Kansas City Branch, to restrain 
the collection of various taxes— state, county, 
school, and municipal— amounting to several 
hundi-ed thousand dollars. Upon an examina- 
tion of the bill, and consideration of the 
arguments of counsel, the foUowing are the 
conclusions to which I am brought: 

1. So far as the bill rests upon the proposi- 
tion that section 3 of the act of September 
20th, 1852, makes the mode of ascertaining 
the value of the road and property of the 
company (viz.: by the sworn statement of 
the president of the company), a legislative 
contract which cannot he altered by subse- 
quent legislative provision, my opinion is 
that the proposition is unsound. The supreme 
court of Missouri has expressly so decided 
in aiissouri v. Hannibal & St. Joe E. Co. [60 
Mo. 143], and in the case of Livingston Co. 
V. Hannibal & St Joe R. Co. [Id. 516], at 
the May term, 1875. That court there ap- 
proves and follows the decision of the su- 
preme court of the United States in the case 
of Bailey v. Maguire, 22 Wall. [89 U. S.] 215. 
I am inclined to think that it is impo^ible 
to make any solid distinction between the 
Bailey Case and the present case, as respects 
the point under consideration. By the su- 
preme court of Missouri it is held that, under 
the above-mentioned section 3 of the act of 
September 20th, 1852, the property of this 
railroad company is exempt from taxation 
for county purposes, but not from taxation 
*for municipal, school, or other local pur- 
poses. Livingston Co. v. Hannibal & St. 
Joe R. Co. (May term, 1875), and prior cases 
there cited. This view I adopt and follow. 
But as respects Clay and Clinton counties, 
situated on the so-called branch, my opinion 
is that they are not within the operation of 
the said section 3 of the act of 1852, and 
other statutes applicable to the subject. 

2. So far as the bill in this case asks to 
enjoin suits already brought and now pendhig 
in the state courts, to enforce the collection 
of any of the taxes complained of, it is suffi- 
cient to remark that an express statute of 
the United States has prohibited such inter- 
ference, since the act of March 2, 1793, re- 
enacted in section 720 of the Revised Stat- 
utes. 

3. So far as the bill seeks to enjoin the 
taxes for 1874, by reason of the alleged il- 
legal action of the board of equalization under 
the act of March 15, 1875 (Laws 1875, p. 113). 
my opinion is that the bill presents no suffi- 
cient grounds for the allowance of the writ 
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of injunction. By that act the state board 
wag made an assessing as well as an equaliz- 
ing body. 

4. But, as to the taxes for 1873, the bill 
makes just such a case as was made hi 
several cases in this court in respect of the 
taxes for that year against the Iron Moun- 
tain and other companies, and where this 
court (Miller, Dillon, and Treat JJ-. concm*- 
ring) made an order for the allowance of an 
injunction on the companies paying to the 
proper officers by a short day the amount 
of taxes which would be due on the basis of 
the valuations fixed by the county courts. If 
such payment was made, we would enjoin the 
excess pendmg the determination of the ques- 
tion. If not made, the injunction would be 
denied. Parmley v. St Louis, I. M. & S. 
K. Co. [Case No. 10,768]; Paul v. Pacific R. 
R. [Id. 10,845]. A similar order will be 
made in the case as respects the taxes for 
1873. 

The injunction may also go against the 
collection of any county taxes by the defend- 
ants, or any of them, except on the branch 
road. In view of the allegations of the bill 
as to retrospective taxation for all the yeai-s 
from 1860 to 1871, inclusive, and the mode 
by which, and the basis on which, as alleged, 
the valuation was determined, I think the 
case made is such as to justify the allowance 
of a temporary injunction as to the collection 
of such taxes, not to interfere, however, with 
suits already brought to enforce them. Coun- 
sel must understand that we never have inter- 
fered, and do not intend to interfere, with 
suits actually depending in the state tribunals. 
Ordered accordingly. 
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Case K"o. 9,766. 

MOORE V. HOUGH. 

[2 Cranch, C. C. 561.] i 

Circuit Court, District of Columbia. April 
Term, 1825. 

Justices of Peace— Jukisdiotioxal Amount— 
Sevebai. Notes Given for ah Entire Debt. 
If an entire debt of ?250, he settled by the 
debtor's giving his five several promissory notes 
for $50 each, payable at different times; each 
note is within the jurisdiction of a justice of the 
peace; and if all the notes have become pay- 
able he may issue his five separate warrants, and 
render judgment against the debtor in each case. 

Appeal from the judgment of a justice of 
the peace in five several cases. 

The appellant [Alexander Moore], being in- 
debted to the appellee [George S. Hough] in 
the sum of ?2o0, gave his five several promis- 
sory notes to the appellee, payable at different 
periods. When they had aU become payable 
he obtained from a justice of the peace five 

1 [Reported by Hon. William Cranch, Chief- 
Judge.] 
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separate warrants, upon which the appellant 
was arrested, and judgment was rendered 
against him in each case; from which judg- 
ments he appealed to this court. 

Mr. Fendall and Mr. Mason, for appellant, 
contended that tlie splitting up the debt in 
this way, was a fraud upon the law, and that- 
as the notes were all due and payable and con- 
stituted but one debt, the justice of the peace 
had not jurisdiction. The words of the act 
of March 1, 1823 [3 Stat. 743], giving juris- 
diction to the justice are, "where the real 
debt and damages do not e.xceed the sum of 
fifty dollars." Here the real debt exceeds 
that sum, consequently the justice had not 
jurisdiction of the case. 

Mr. Fendall cited Anon., 1 Tent. 65; and 
Girling v. Alders, Id. 73; Clerk v. Andrews, 
1 Show. 11; Girling v. Aldas, 2 Keb. 617; 
Thompson v. Shepherd, 9 Johns. 262; Caze- 
nove v. Darren [Case No. 2,539], in this court 
at November term. 1823. 

But THE COURT affirmed the judgments. 
CRAXCH, Chief Judge, would have looked 
further into the eases, but the other judges 
seeming to be clearly against the appellant, 
he acquiesced. 



Case No. 9,767. 

MOORE V. JACOBS. 

[4 Cranch, 0. 0, 312.] i 

Circuit Court, District of CoUimbia, Mav 
Term. 1833. 

Slavkrt— Importation into District — Runa- 
way Negro, 

A female slave, owned in Alexandria, D. C, 
is removed with her owner to Maryland to re- 
side; she runs away from her owner in Mary- 
land and comes to Alexandria; her owner in 
Maryland, sells her (running;) to a resident of 
Alexandria. This escape of the slave into Alex- 
andria, was not a voluntary importation into Al- 
exandria; and the sale was not such a sale as 
could give her a risht to freedom under the 
Majcyland law of 1796, c. 67. 

Petition for freedom. The petitioner [the 
negress Clam Moore] was owned by Mr. 
Mills, in Alexandria, D. C, who removed to 
Maryland to reside, and settle there, and took 
the petitioner with him. She ran away and 
returned to Alexandria. While there, her 
owner in Marjdand, sold her ("running") to 
the respondent, Thomas Jacobs. 

Mr. Neale, for petitioner, contended that the 
sale within three years after the removal gave 
her a right to freedom, under the third section 
of the Maryland act of 1796, c. 67. 

Mr. Taylor, contrjl. There was no sale in 
Maryland within the meaning and intent of 
that act. The slave was not then in Mary- 
land, but in Alexandria. 

Mr. Neale, in reply, referred to the ease of 
Delilah v. Jacobs [Case No. 3,773], in this 
court at the last term. 

THE COURT (nem. con.) was of opinion 
that the slave was lawfully imported into 

1 [Reported by Hon. William Cranch. Chief 
.fudge.] 
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Marj'land; and that her escape to Alexandria 
was not a voluntary importation into Alexan- 
dria county; and that the sale in Alexandria, 
after such escape, was not such a sale as 
could give the petitioner a right to freedom 
under the IMaryland act of 1796, c. 67. 



Case K"o. 9,768. 

MOORE V. JONES et ah 

[23 Vt. 739.] 

District Court, D. Vermont. Oct. Term, 1848. 

Bankruptcy— Right of Assignee to Judgment 
Recovered bt Bankrupt — Remedial Statute 
—Action to Recover Usury Paid— Jurisdic- 
tion OF District Court — Expenses of Attor- 
ney OP Bankrupt. 

1- Whenever a judgment is recovered for a 
debt, or claim, due to a bankrupt and belonging 
to his assignee, whether by the bankrupt him- 
self or by a third person in his right, the assignee 
IS entitled to the money recovered by such judg- 
ment; and if the judgment recovered have not 
been paid, a court of equity may arrest the pay- 
ment of it to the bankrupt, or the one who sues 
on his right, and order the money paid to the 
assignee. 

2. There is a distinction between an action giv- 
en by statute to the party aggrieved, and an ac- 
tion given to any one who will sue,— the former 
being remedial, and the latter penal. 

3. Under the statute of Vermont which gives 
to one paying usurious interest the right to recov- 
er back, by action of assumpsit, the amount so 
paid, the excess of interest paid becomes monev 
in the hands of the creditor belonging to tlie 
debtor, and recoverable as money had and re- 
ceived to his use; and an absohite and perfect 
interest therein vests in the debtor, existing an- 
terior to the bringing of an action, and not a 
mere inchoate right dependent on his suing, or 
on any other personal act to be by him per- 
formed. 

4. And the right to recover back money so paid 
IS a right vested in property, or, in the words and 
sense of the bankrupt act of 1841 [5 Stat 440], 
a 'right of property." which passes to and vests 
m the assignee under the bankruptcy. 

5. And if the bankrupt, after the decree of 
bankruptcy, have brought such action in his-' 
pwn name in the state court, and obtained a 
judgment, without his bankruptcy being pleade<l 
by the defendant in bar of the recoven-. the dis- 
trict court of the United States have power, up- 
on petition brought by the assignee, while the 
judgment remains unpaid, to so far interfere 
with the judgment, as to order the amount paid 
to the assignee. 

6. And it is no objection to this power being 
exercised by the district court within one district, 
that the decree of bankruptcy and the proceed- 
ings under it were had in the district court with- 
in another district 

7. But if the assignee asks the interposition of 
the equity powers of the court to give him the 
benefit of the judgment recovered bv the bank- 
rupt he must take it if he would have it, sub- 
.lect, not only to such charges in the suit at law 
as were legally tax? ye and recoverable as costs, 
but also to all other reasonable charges and ex- 
penses incurred in obtaining the judgment. 

8. But charges for services rendered bv the 
attorney of the bankrupt in the suit at law, in 
opposing a motion there preferred bv the as- 
signee to be allowed to enter and prosecute the 
claim, do not come within this principle, and 
cannot be allowed as a charge against the fund. 

9. And if the attorney is made a defendant in 
the proceedings in this court, as it is proper he 
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■should be, and the fund, by interlocutory decree 
•of the court, is allowed to be paid to him, sub- 
ject to the future order of the court, and the ul- 
timate decree of *he court be, that he pay the 
money to tie assignee, he will be allowed to re- 
tain, in adaition to the am.?!int allowed for the 
•charges and expenses incurred in prosecuting 
-the suit at law, all his necessary actual charges 
Jind expenses in this proceeding, but not fees 
for his services as counsel in defending it; but, 
if he have himself acted as his own counsel in 
this proceeding, he will be allowed costs, as be- 
tween party and party. 

This was a petition addressed to the eq- 
uity jurisdiction of the court under the bank- 
Tupt act, and set forth the following facts. 
[Samuel W.] .Tones, one of the respondents, 
was declared a bankrupt, on his own appli- 
cation, by the district court of the United 
States in the Northern disti-ict of New York, 
and [Amasa C] Moore, the petitioner here, 
was appointed his assignee. After Jones had 
obtained his certificate of discharge, an ac- 
tion for money had and received was com- 
menced in his name, by his direction, or con- 
sent, in the state court in Vermont, against 
the respondent Austin, on a claim or cause of 
action which had accrued to Jones prior to his 
bankruptcy, but which he had omitted to in- 
sert in his schedule of property accompany- 
ing his application to be declared a bankrupt, 
-and of which the assignees had no knowledge. 
Austin, the defendant in the action, did not 
plead the bankruptcy of Jones in bar of a 
recovery, and a judgment was recovered 
against him in the county court, which was 
ultimately affirmed in the supreme court. 
The petition, after stating the above facts, 
claimed the money recovered in the judg- 
ment as assets belonging to Moore, as as- 
signee of Jones, and prayed, that it might be 
decreed to be paid to him for the benefit of 
the creditors under the bankruptcy. It was 
-alleged on the part of the respondents, that 
the claim on which the judgment was recov- 
ered, was for illegal interest received by Aus- 
tin; of Jones in violation of the statute of 
Vermont on the subject of interest, and there- 
fore was a claim of such a nature, that it did 
not go to the assignee of Jones on his bank- 
ruptcy. A sale and transfer of the claim by 
Jones before his bankruptcy were also al- 
leged. With these additional statements, the 
facts set forth in the petition were admitted. 
A temporaiT injunction was granted on fil- 
ing the petition, prohibiting the payment of 
the money to Jones, but allowing the judg- 
ment debtor to pay it into the hands of Mr. 
liinsley, the attorney of Jones, and also one 
of the respondents, to be held by him subject 
to the future order of the court. 

S. H. Hodges, for petitioner. 

C. Linsley, for respondents. 

PRENTISS, District Judge. There can be 
no doubt, that whenever ea judgment is re- 
covered for a debt or claim due to a bankrupt 
- and belonging to his assignee, whether by the 
bankrupt himself, or by a third person in 
his right, the assignee is entitled to the money 
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recovered by such judgment It has been 
often determined, that where an uncertificated 
bankrupt sues and obtains judgment, as he 
may do unless his assignees interfere, for a 
debt accrued to him subsequent to the bank- 
ruptcy, and is paid the amount of the judg- 
ment, or where a creditor, after an act of 
banki-uptcy, attaches a debt due the bank- 
rupt, obtains judgment therefor against the 
debtor, and thereupon receives the amount of 
the debt attached, the assignees may recover 
of the bankrupt in the one case, and of the 
creditor in the other, the money so respec- 
tively recovered by them. Surely, in either 
case, where the judgment recovered has not 
been paid, a court of equity may arrest the 
payment of it to the bankrupt, or the cred- 
itor, and order the money paid over to the as- 
signees. The principal question in the pres- 
ent case therefore is, whether the claim, on 
which the judgment was recovered against 
Austin in the state court, being a claim for 
money paid by Jones for usurious interest, 
passed to and vested in the assignee of the lat- 
ter unaer his bankruptcy. If it did, it is 
quite clear, that the petitioner, as such as- 
signee, is, in equity, entitled to the money 
contained in the judgment, and that it ought 
to be paid over to him. In the case of Bran- 
don V. Pate, 2 H. Bl. 308, it was held, that 
the assignees of a bankrupt might recover 
money lost by the bankrupt at play, in an 
action of debt against the winner, on the stat- 
ute 9 Anne, c.*14, although by the statute the 
action was limited to the loser himself within 
three months, and after that to a common 
informer. The only question made in the 
case was, whether under the statute there 
was any debt or vested interest existing in 
the loser of the money until he brought his 
action. The argument on the part of the de- 
fendant was, that the action being given to 
the loser for a limited time only, and then to 
a common informer, no debt vested in the 
loser, any more than in the common informer, 
until action brought. But Rooke, J., said, 
there was a clear distinction between reme- 
dial and penal acts,— that in the former a 
debt is due to the party grieved before the 
commencement of the action, but not in the 
latter; and upon that distinction, as well as 
upon other considerations of weight, judg-^ 
ment was given for the plaintiffs. In Bran- 
don V. Sands, 2 Ves. Jr. 514, a case involving 
the same general question, it was again 
urged, that no debt existed in the loser of 
money at play, until he brought his action, 
and consequently that the right of action 
given by the statute was strictiy personal in 
him. But the lord chancellor said, he had no 
doubt upon the case; that nothing was so 
clear, as that where a statute gives an ac- 
tion to the party grieved, there is an interest 
vested in him; that the limiting the time is 
to let in the penal action by the common in- 
former; but that while the action rests in 
the party injured, it is a vested interest in 
him, which on his bankruptcy passes to his 
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assignees. In Garter v. Abbott, 1 Earn. & 
0. 444:, a more modern case of an action on 
tlie statute for money lost by the bankrupt 
at play, altliougb a recovery was strenuously 
contested on other grounds, the right of the 
assignees to sue was not even questioned. 
The principle thus asserted was recognized 
and acted upon by the supreme court of this 
state as long ago as when I had the honor 
of being a member of it. In delivering the 
opinion of tlic court in Hubbell v. Gale, 3 Vt. 
266, I put the decision expressly upon the 
distinction, now found to be so fully sustained 
by adjudged cases directly in point, between 
an action given by statute to the party ag- 
grieved, and an action given to any one who 
will sue,— considering and treating the former 
as remedial, and the latter as penal. If the 
right of the assignees to sue and recover was 
sustainable in the cases which have been ad- 
verted to, there would seem to be little or no 
question as to the right of the assignees in 
the present case. The statute regulating the 
rate of interest in this state (Rev. St. § 366) 
contains two distinct provisions on the sub- 
ject In one, it is enacted, that no person 
shall take for the forbearance of money, a 
greater rate of interest than six per cent per 
annum. In the other, it is declared, that 
whenever a greater rate of interest has been 
paid, the person paying the same may recover 
back the amount so paid above the legal in- 
terest, with interest thereon from the time of 
payment, in an action of assumpsit, declar- 
ing for money had and received, or for goods 
sold and delivered, as the case may be. The 
right of action is not given, first for a certain 
time to the party paying the usurious in- 
terest, and then to any one who will sue, but 
is given wholly and only to the party paying, 
— thus distinguishing the case in that par- 
ticular from the cases which have been cited. 
The excess of interest paid, being taken in 
violation of the prohibitory clause of the stat- 
ute, is recoverable back, with interest thereon 
from the time of payment, in an action of in- 
debitatus assumpsit in common form, subject 
to the same limitation, and no other, as ac- 
tions of assumpsit in general. Whether mon- 
ey so- paid be treated as a debt due, as so 
much money owing the party paying it, or 
simply as money exacted and held from him 
without right and against law, can make no 
difference in the result of this ease. Accord- 
ing to the provisions of the statute, which in 
substance, as far as concerns the remedy, is 
merely in aflarmance of the common law, the 
excess of interest paid was money in the 
hands of Austin belonging to Jones, and re- 
coverable as money had and received to his 
use. An absolute and perfect interest was 
vested in him, existing anterior to the bring- 
ing of an action,— not a mere inchoate right, 
dependent on his suing, or on any other per- 
sonal act by him performed. 

By the bankrupt act, "all property, and 
rights of property of every name and nature," 
whether in possession or in action, are made 



the subject of assignment, and pass to and 
vest in the assignee. While the act does not 
extend to rights of a mere personal nature, 
as claims for damages arising out of a breach 
of promise to marry, or out of personal torts 
and injuries, it comprehends every right and 
interest, and eveiy right of action, founded 
in or growing out of property. Money ex- 
acted by way of interest beyond the rate pre- 
scribed, is property unlawfully and wrong- 
fully taken from the party paying it, and the 
right to recover it back is a right founded 
in property, or, in the words and sense of 
the bankrupt law, a "right of property." It 
is no more a right personal to the party him- 
self, especially when given to and vested in 
him absolutely, than the right to recover 
back money obtained by fraud, or money 
wrongfully and illegally extorted in any other 
way. Whether Jones could or could not. aft- 
er his bankruptcy, imder any circumstances, 
have a right to maintain an action in his own 
name to recover the money in the hands of 
Austin, or, in other words, whether his bank- 
ruptcy might or might not have been pleaded 
in bar of a recovery by him, is a point not es- 
sential to be determined. In either case, 
whether the bankruptcy might or might not 
have been so pleaded, or whether the judg- 
ment recovered by Jones would or would not 
be a protection to Austin against a suit by 
the assignee, the latter would have a remedy 
against Jones, if he had received the money, 
and, as he had not received it, is entitled to 
have, what is virtually the same thing, the 
benefit of the judgment recovered by him. It 
may be obsei-ved, however, that the right of 
the assignee was undoubtedly absolute and 
exclusive, so that Jones had no right of ac- 
tion whatever to recover the money. In Eng- 
land, it is true, as has been already intimated, 
an uncertificated bankrupt may maintain an 
action in his own name for property acquired 
by him, or upon causes of action that have 
accnied to him, subsequent to the bankruptcy. 
His right in such case, is good against all the 
world but his assignees; and unless they in- 
terpose, and require a delivery of the prop- 
erty or payment of the money to them, the 
banki-uptcy cannot be set up in bar of the 
action. But this doctrine prevails, under the 
English system, only in the particular class 
of cases mentioned,— a class unknown here, — 
and is applicable to no other class. Here, as 
we have already seen, a bankrupt, by the de- 
cree of bankruptcy, is divested of all his prop- 
erty and rights of property of evei-y name 
and nature, and the same, whether in posses- 
sion or in action, are, by force of the decree, 
ipso facto, by operation of law, vested abso- 
lutely in his assignee. A recovery of the 
money in the hands of Austin, by Jones, 
might therefore have been prevented by 
pleading his bankiaiptcy in bar of the action 
brought by him; and it was by reason of 
such a plea not being interposed, that he ob- 
tained judgment for that which belonged to 
the assignee, and to which he himself had 
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no right. If there had been, as was alleged 
and has been attempted to he shown, a bona 
fide transfer of the claim against Austin, by 
Jones, before his bankruptcy, it would not 
have passed to his assignee. In such case, 
the assignee would have had no right to the 
claim, unless, indeed, the transfer were made 
in contemplation of bankruptcy, but the per- 
son entitled to the claim under the transfer 
might properly sue and recover upon it for 
his own use and benefit, in the name of Jones. 
The evidence to make out a transfer is very 
weak,— too weak, at any rate, to prevail 
against the fact, which is fully established, 
that the person, to whom the transfer is al- 
leged to have been made, was used as a wit- 
ness on the part of Jones in the suit in which 
the judgment was recovered, and swore, that 
he had no interest whatever in the event of 
the suit. The existence of the supposed 
transfer is utterly irreconcilable with this 
solemn denial of all right and interest in the 
subject matter of the suit, and cannot be ad- 
mitted without imputing to the person said 
to have received it wilful and corrupt false 
swearing, and the commission of a most ag- 
gravated fraud upon the administration of 
justice. The court, acting on the declaration 
made by him under oath, admitted him as a 
witness; and on his testimony and that of 
others, the judgment was recovered. Under 
such circumstances, it might be worthy of 
consideration, in a ease calling for a decision 
of the question, and not dependent on the 
right as it existed in fact at the time of the 
bankruptcy, whether he would not be con- 
clusively bound by the declaration he had 
made, and estopped to assert any right in 
himself in opposition to it 

On the merits of the case, it appears to be 
evident, that the assignee is entitled to re- 
lief, and as to the power and right of this 
court, In ordinary cases under the bankrupt 
act, to interfere, as far as is here required, 
with a judgment and execution of the, state 
court, the case of Christy v. City Bank of 
New Orleans, 3 How. [44 U. S.] 292, is an 
authority quite decisive. The doctrine laid 
down in that case fully sustains the exercise 
of the power. The principal difficulty at- 
tending the question of jurisdiction arises out 
of the particular circumstances of the case. 
Jones was decreed a bankrupt, not in this 
court, but in the district court of the North- 
em district of New York; and the question is, 
whether, that being the case, this court can 
take jurisdiction of the matter in contro- 
versy, or, indeed, of any matter arising under 
or growing out of the bankruptcy, the court 
having no equity jurisdiction whatever, ex- 
cept what is given it by the bankrupt act 
In Ex parte Martin [Case No. 9,149], it was 
held, that the equity jurisdiction of the dis- 
trict courts of the United States, under the 
bankrupt act, was not confined to cases of 
bankruptcy originally arising and pending 
in the particular court where the relief is 
sought. It was considered, that as cases of 
17FED.CAS. — 44 
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banki-uptcy, originally instituted and pending 
in one district might apply to reach persons 
and property situate in other districts, and re- 
quire auxiliary proceedings in such districts 
to perfect and accomplish the objects of the 
act, the Intention of congress was, that the 
district comls In eveiy district should be 
mutually ausiliaxy to each other for such pur- 
poses and proceedings. This decision comes 
from a quarter, which entitles it to great re- 
spect; and the question being clear as to the 
right of the assignee to relief on the merits, it 
may well be held, on the authority of the 
ease referred to, that this court is competent 
to grant the relief. 

The only questions, which remain to be con- 
sidered, are questions arising upon exceptions 
filed to the report of the commissioner, to 
whom a reference was ordered to ascertain 
and report the amount of the expenses in- 
curred in the prosecution of the suit. In 
which the judgment in question was recov- 
ered, and to state the nature and character of 
the expenses. ■ 

It appears, that after judgment was ren- 
dered in the county court, and while the 
cause was pending in the supreme court, the 
assignee, becoming in the mean time ap- 
prised of its pendency, applied to the court, 
by motion, for leave to enter and prosecute 
the suit for the benefit of the creditors un- 
der the bankruptcy. Mr. LInsley, as attor- 
ney and counsel for Jones, resisted the mo- 
tion; and the court, upon the ground that 
the suit was not pending at the time of the 
bankruptcy, but was commenced afterwards, 
overruled and dismissed the motion. The 
commissioner has allowed Mr. LInsley for 
his sei-vices as counsel in opposing that mo- 
tion; and to this allowance exception is 
taken. The order of reference to a com- 
missioner did not proceed upon the ground 
of a lien, as usually allowed to an attorney 
by courts of law and equity, but upon the 
more enlarged ground, that as the assignee 
comes in and asks the interposition of the 
equity powers of the court to give him the 
benefit of the judgment recovered by Jones, 
he must take it if he would have It, subject, 
not only to such charges as were legally 
taxable and recoverable as costs, but also to 
all other reasonable charges and expenses 
incurred In obtaining the judgment. To 
such charges, the assignee, in the ordinary 
course, would have been subjected, if he had 
himself commenced and carried on the suit 
In his own name; and to that extent, Mr. 
LInsley, the attorney and counsel in the suit, 
has an equitable claim on the judgment as 
against him. But services rendered in op- 
posing the motion of the assignee for leave 
to enter and prosecute, which was a col- 
lateral proceeding, forming no part of the 
principal suit, but presenting a question be- 
tween the assignee and Jones only as to the 
control of the suit, do not come within the 
principle adopted. Mr. LInsley opposed the 
motion in behalf of ' Jones, and with full 
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knowledge of the rigEt of the assignee, of 
which the motion itself was notice. If the 
assignee mistook the proper foi-m of enfor- 
cing his right, and his motion was not sus- 
tainable in point of law, all he could be 
liable to would be legal taxable costs on the 
motion. That is all that a party who has a 
right, but misconceives his remedy, is ever 
subject to. The assignee has a clear equita- 
ble right to the fruits of the judgment, which 
any court of general equity jurisdiction 
might enforce; and services rendered, not in 
recovering the judgment, nor in any way 
conducive to that end, but in a collateral pro- 
ceeding, and in hostility to the right of the 
assignee, can form no charge on the judg- 
ment, in equity, as against him. 

The commissioner has farther allowed Mr. 
Linsley for services as counsel in defending 
this petition, to which exception is also 
taken. It Is quite obvious, that in allowing 
for these services the commissioner exceed- 
ed his authority. He was confined, by the 
order of reference, to services performed, 
and expenses incurred, in the suit in which 
the judgment was obtained. Mr. Linsley is 
a party to this petition, and If he is entitled 
to any remuneration for being brought into 
court, it must be in the way and in the form 
of costs. He was made a party, not only 
because he had a claim on the judgment for 
services as attorney in obtaining it, but also 
because he had the control of the execution, 
and might, unless enjoined, receive and pay 
over the money to Jones. It is usual to give 
costs to a trustee, where there is a fund in 
his hands, notwithstanding the decree is 
against him,— sometimes only common costs, 
but genei-ally all necessary actual chai-ges 
and expenses in addition. If the rule ex- 
tended beyond actual charges and -expenses, 
a party who is a professional man, and per- 
forms the duties of counsel himself, might 
be tempted to raise questions and protract 
the suit for the sake of professional profit 
The principle applicable to the case of a 
trustee seems to be applicable to the case of 
ilr. Linsley; for he is a mere holder of the 
money, and it is a matter of indifference to 
him, whether he pays it over to the assignee, 
or to Jones. If he had employed and paid 
counsel, there would be no hesitation in al- 
lowing him for expenses so paid. If he has 
incurred no such or other expenditure, It is 
difficult to see how, according to any well 
recognized rule of practice, he can be al- 
lowed costs otherwise than as between paiiy 
and party. Such costs, with the sum he is 
entitled to on the report of the commissioner, 
as modified, Mr. Linsley will be allowed to 
retain out of the money received by him on 
the judgment; and a decree will be entered, 
that the balance of the fund in his hands, as 
reported and thus adjusted, be paid to 'the 
assignee. 

NOTE. The case of Hubbell v. Gale, 3 Vt. 
266, referred to in tlie above opinion, was an 
action brought by a third person on a former 



statute of this state against usury. Among the 
observations made by Prentiss, O, J., in deliv- 
ering the opinion of the court are the following: 
"The first section of the statute prohibits the 
tailing of more than sis per cent interest, and 
the takinc of more is an offense against the 
statute- The second section gives to the person 
paying the usury the liberty, within one year, to 
sue for and recover it back; and on his neglect, 
any other person is authorized, within one year 
thereafter, to sue for and recover the same. As 
it respects the party paying the usury, the ac- 
tion is like an action on a contract to recover a 
debt already due, and is clearly not of a penal 
nature. The party has a right, on common law 
principles, to recover back the money, and the 
statute saves the right to him for one year; ijut 
if he does not avail himself of his right witliin 
that time, then the amount of the usury is giv- 
en, as a forfeiture, to any one who will sue for 
_ the same. The statute is partly remedial, and 
i partly penal;— remedial, as to the right given to 
■ the party paying to recover back the money, 
I and penal, as to the right given to any other 
I person to sue for it on his neglect. Where a 
I statute gives an action to a stranger to recover 
a forfeiture, he is a common informer, and the 
action a penal action; though it is otherwise, 
where the statute gives damages, either single 
or accumulative, to the party aggrieved." 



Case Wo. 9,769. 

MOORE et al. v. JONES et al. 

[3 Woods. 53; 1 2 Nat. Bank. Gas. (Browne) 
' 144.] ' 

Circuit Court, D. Louisiana. April Term, 1877. 

Banks — Liability of Stockholder — Stock 

Taken as Secduity. 
A person who allows a transfer to be made to 
him upon the books of a national bank of shares 
of stock therein, even though such transfer is 
made solely as security for a debt due the trans- 
feree, becomes individually liable for all con- 
tracts and engagements of the bank to the ex- 
tent prescribed by the currency act [12 Stat. 66.">]. 
[Cited in Florida Land & Imp. Co. v. Merrill, 
2 C. C. A. 629. 52 Fed. 80; Id., 8 C. C. A. 
444, 60 Fed. 21.] 
[Cited in Keyset v. Hitz, 2 D. C. 477.] 

In equity. Heard on demuirer to the bill. 
The bill was filed by Robert jMoore and Thom- 
as Janney against C. M. Jones and P. F. Case, 
the latter as receiver of the First National 
Bank of New Orleans, and alleged In sub- 
stance that in the year 1866, and before and 
after that time, the complainants were com- 
mercial partners under the name of Moore & 
Janney; that on December 22, 1866, the de- 
fendant C. M. Jones was indebted to com- 
plainants, as such partners, in the sum of 
sixty-five hundi-ed dollars, to secure which he, 
on the date last named, pledged to complain- 
ants sixty-five shares of the capital stock of 
said national bank, then owned by him, and, 
to make said pledge effectual, the said Jones 
delivered to complainants the certificates of 
stock which had been issued to him liy the 
bank. The bill further alleged that the com- 
plainants never were the owners of said stock, 
and that they had no right or interest therein 
except as pledgees In the manner and for the 
consideration aforesaid; that the said pledge 



1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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was perfect by the delivery of the certificates 
of stock, but that, in ignorance of their legal 
rights, they had said shares of stock trans- 
ferred to them on the books of the bank, under 
the erroneous belief that such transfer was 
necessary to the validity of said pledge, and 
that said transfer was made on the 22d day 
of December, 1866, before the failure of said 
bank to redeem its circulating notes, and be- 
fore the appointment of said receiver. The 
bill claimed that the transfer on the books 
of the bank of the stock was unnecessary to 
invest the complainants with a privilege on 
said shares, and that, notwithstanding the 
transfer, Jones continued to be the actual 
owner of the shares and was alone liable to 
the obligations imposed by law upon share- 
holders in national banks. It was further al- 
leged that the receiver, the said bank having 
failed to redeem its circulating notes and hav- 
ing been put in liquidation by the comptroller 
of the currency, had commenced an action at 
law against complauiants to enforce against 
them the individual liability provided by the 
currency act against the holders of shares in 
national banks. The averment was, that if 
any ground existed for said action against 
the shareholders of the bank, the action 
should be against the said G. M. Jones, who 
was the real owner < of the stock, and not 
against complainants; that the said defense 
of complainants could not be made at, law, 
and that the aid of a court of equity was nec- 
essaiy to their complete and adequate protec- 
tion. The bill therefore prayed that said re- 
ceiver might be enjotned from further prose- 
cuting said suit at law against complainants; 
that said C. M. Jones might be decreed to be 
the owner of said stock, and that the trans- 
fer thereof to the complainants might be de- 
clared to have been made in error and be 
corrected so as to exhibit the said O. M. 
Jones as the owner thereof; and that it might 
be decreed that the complainants are not in- 
dividually liable thereon. To this bill the 
defendant F. F. Case, receiver, interposed a 
demurrer, on the ground that the bill did not 
make a case for equitable relief. 

John Fmney and Henry C. Miller, for com- 
plainants. 
John D. Rouse, for the receiver. 

WOODS, Circuit Judge. The demurrer is 
well taken. The currency act (Rev. St. § 
5139) declares that "the capital stock of each 
association shall be divided into shares of 
one hundred dollars each and be deemed per- 
sonal property, and shall be transferable on 
the books of the association in such manner 
as may be prescribed in the by-laws or arti- 
cles of association. Every persora becoming 
a shareholder by such transfer shall, in pro- 
portion to his shares, succeed to all the rights 
and liabilities of tie prior holder of said 
shares." Now, according to the averments 
of the bill, Moore & Janney became the trans- 
ferees of the stock of Jones by transfer on the 



books of the association. According to the 
terms of the act such transfer made them 
stockholders and subjected them to all the 
rights and liabilities of the prior holder of 
the shares, among which is that shareholders 
shall be held individually responsible equally 
and ratably, and not one for another, for all 
contracts and engagements of such associa- 
tion to the extent of the amount of their 
stock therein, at the par value thereof, in ad- 
dition to the amount invested in such shares. 
So far as the bank and the public were con- 
cerned, Moore & Janney were the owners of 
the stock. They were entitled to vote the 
stock at stockholders' meetings, to draw divi- 
dends, anti to transfer the stock to whom they 
pleased. The public were advised by the list 
of stodiholders kept in the office where the 
business of the bank was transacted (see Rev. 
St. § 5210) that Moore & Janney were share- 
holders to the amount of sixty-five shares. 
By appeai-ing on the stock book of the bank 
and upon the list of shareholders required to 
be posted in the business room of the bank, 
they assumed the liability of shareholders. 
Neither the bank nor the public were required 
to take notice of the private understanding 
between Moore & Janney and the person 
from whose name the stock had been trans- 
ferred. The individual liability falls upon 
the person who appears on the stock book of 
the bank by transfer to him to be the owner" 
of the stock. The law organizing the banks 
seems to place it there. To allow one who, 
by inspection of the stock book, appears to "oc 
a shareholder who has allowed himself to be 
held out by the bank to the public as a share- 
holder, to set up secret arrangements between 
himself and the real owner as a defense to 
his individual liability for the debts of the bank, 
would be to make of no avail the individual 
liability clause of the currency act 'It is 
well settled that one to whom stock has been 
transferred in pledge or as collateral secu- 
rity for money loaned, and who appears on 
the register of the corporation as the owner 
of the stock is, in the event of the insolvency 
of the corporation, chai'geable as a stock- 
holder for the benefit of creditors." Thomp, 
Stockh. § 223; Adderly v. Storm, 6 Hill, 624; 
Rosevelt v. Brown, 11 N. X. 148; In re Empire 
City Bank, IS N. Y. 199, 223; Holyoke Bank 
V. Burnham, 11 Gush. 183; Magrader t. Col- 
ston, 44 Md. 349; Grease v. Eabcock, 10 Mete. 
[Mass.] 525, 545; Wheelock v. Kost, 77 HI. 
296; Pullman v. Upton, 96 XJ. S. 328. Moore 
& Janney, so far as the bank and the public 
were concerned, were to all intents and pur- 
poses shareholders and individually liable as 
such. The demmrrer to .the bill must be sus- 
tained. 
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Case No. 9,770. 

MOORE V. MITCHELL. 

[2 Woods, 483.] i 

Circuit Court, S. D. Alabama. Dec. Term, 
1874.2 

Trusts — Sepakatb Account by Trustee — Pat- 
MENTS Received in Cosfedebate Monet — 

UXDEBSTANDIKG WITH TeSTATOB CREATIKQ 

Tbust. 

1. A trustee who keeps no separate account 
of the trust fund, but mixes it with his own 
money, renders himself liable to account for it 
in ease of loss. 

2. A trustee having received the trust funds 
in good money, and loaned them out, afterwards 
received in repayment of the loan at par. Con- 
federate treasury notes which were worth only 
thirty cents on the dollar, and which afterwards 
became worthless in his hands. Held, that he 
was not entitled to a credit for the amount un- 
less he could show that he received the depre- 
ciated paper upon actual compulsion. 

3. The trustee could not, under these circum- 
stances, save himself from liability to account 
for the trust fund by offering to show that there 
was a parol understanding between the testator, 
from whose estate the trust fund came, and him- 
self, whereby he agreed to manage the business 
of the trust with the same care as his own, and 
to make no charge for his services as trustee. 

4. Where there is a prayer for general relief, 
a court of equity may afford such relief as the 
averments of the bill and the proofs warrant, al- 
though the complainant may not be entitled to 
the relief specifically prayed for. 

In equity. Heard for final decree on the 
pleadings and evidence. The facts were as 
follows: By the last -will and testameot of 
James Mitchell, deceased, late of Sumpter 
county, Alabama, which was executed on 
September 29, 18-55, the defendant, Daniel 
Mitchell, was made trustee for the complain- 
ant, Catharine Moore. There were devised 
to him in trust for said Catharine two slaves 
which he was authorized to hire or sell, and 
he was directed to pay to her during the life- 
time of her husband either the hire or the 
interest of the money obtained from a sale 
of the slaves. The defendant was also en- 
ti'usted by the will with the distributive share 
of the complainant in the testator's estate, 
and directed to pay her the interest thereon 
during the lifetime of the husband. On the 
death of her husband, the defendant was di- 
rected to pay to complainant the corpus of 
the ti'ust fund committed to his hands by the 
provisions of the will. In February, 1856, the 
defendant, as authorized Tjy the will, sold the 
slaves and obtained therefor $1,375. On Au- 



1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 95 U. S. 587.] 



gust 31, 1857, the defendant received the dis- 
tributive share of complainant in the estate 
of James Mitchell, amounting to $1,150. The 
defendant loaned out the trust fund on inter- 
est. He testified in regard to its manage- 
ment as follows: "I kept no separate account 
of the trust funds after they came into my 
hands; I accounted for the annual interest to 
the agent of complainant, and was ready to 
pay over the principal in the event of the 
death of complainant's husband, which was 
the time fixed by the will for me to pay her 
the corpus of the estate. I thought that was 
all I was required to do, and therefore kept 
no separate and distinct account of the trust 
fund, and cannot give the dates of the loans 
and other particulars inquired about. All 
the trust funds were put together and ti-eat- 
ed in the same way, and when necessary, I 
put some of my own funds with the trust 
funds to make out the sum a borrower might 
want. I kept no separate account of the 
trust fund and cannot furnish any." The last 
loan of the trust funds was made by defend- 
ant to one Simmons Harrison. To the tnist 
funds the defendant added about $1,500 of 
his own money, making the loan about $4,000. 
In March, 1863, the representatives of the es- 
tate of HaiTison, the borrower, tendered de- 
fendant in payment of the debt Confedei-ate 
treasury notes, which were at that time 
worth at the rate of three and a half dollars 
for ode of gold. The defendant accepted the 
notes in payment He did not invest them 
in property of any kind, nor loan them again, 
but as he says, retained them till the close 
of the war. He has never rendered, or of- 
fered to render, any account of his trust, 
nor does he produce or has he ever exhibited 
to complainant the Confederate treasury 
notes which he says he received from Harri- 
son's estate in payment. 

The purpose and prayer of the complain- 
ant's bill was that the trust created by the 
will of the late James Mitchell in her favor 
might be established, and an account taken 
of what was due complainant by reason 
thereof; that the trustee might be removed 
and decreed to pay to complainant whatever 
might be found due to her on account of said 
trust, and that she might have such other 
and further relief as it may appear to the 
court she was entitled to. The defendant 
claimed by way of defense that by a verbal 
unda-standing with his father, the testator, 
had just before his death, he undertook to 
manage the trust as he managed his own 
business, and without any compensation; that 
he did so manage the trust estate; that he 
was compelled to receive Confederate money 
for the trust fimds loaned to one Simmons 
Harrison; that at the same time, he received 
the same kind of currency for a debt due to 
himself from the estate of HaiTison; that 
having received such funds, he found it im- 
possible to invest them or loan them, and 
they became worthless on his hands as a con- 
sequence of the late war. The proof to sus- 
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tain the defense, that the Confederate treas- 
ury notes were received in payment of the 
debt due the trust estate by compulsion, con- 
sisted of the depositions of the defendant him- 
self and of James U. Winston and Jonathan 
Bliss. On this point the defendant testified: 
"If I had refused to receive the Confederate 
money for a debt of any kind, I would have 
incurred the strong condemnation of my 
neighbors ^nd friends, and would have been 
looked upon as a disloyal and suspicious char- 
acter, and might have been subject to serious 
annoyance and injury in my person and prop- 
erty. To have refused to receive this money 
from the representative of a Confederate sol- 
dier, killed in battle, would have subjected 
me to the additional odium of trying to make 
money out of the widow and orphans of a 
dead soldier, and of using my money to op- 
press them. The bare suspicion of such an 
attempt on my part would have brought 
down on me the contempt of every one, and 
could not have been done without risk of per- 
sonal injury," James M. Whiston testified 
that in 1863, Confederate currency was the 
only money in circulation in Alabama; "but 
I do not know," he says, "that tiie money was 
imposed on the people by irresistible force by 
the late Confederate government. Said cur- 
rency was made current as dollars in the 
county of Sumpter, where defendant resided, 
by the irresistible force of public opinion. If 
a ci-editor had refused Confederate money 
when tendered, he would have been subject 
to great reproach and denunciation; but I 
cannot say how far it might have been car- 
ried. It would have been regarded as a stab 
at the Confederacy, and as disloyalty to it 
and to the independence of the Confederate 
States." Jonathan Bliss testified: "I cannot 
say that Confederate currency was ever im- 
posed upon the people of Alabama by irre- 
sistible force of the Confederate government 
directly applied. The force compelling the 
ch:culation of Confederate money was a com- 
pound one, made up in part of the action and 
influence of the Confederate government, its 
officers and friends, in part by the action and 
influence of the state government and offi- 
cers, In part by the necessities of life, and 
largely by the public voice and danand; and 
by the further fact that there were in some 
places combinations of men acting as commit- 
tees of vigilance, claiming to supervise and 
deal with obnoxious individuals considered 
disloyal to the Confedeiute cause. In 1863, 
a refusal of Confederate money would have 
subjected the party to much reproach and in- 
dignity, and unless he was fortified by strong 
personal position, to degrees of violence and 
outrage." On cross examination, this witness 
testified in answer to the question whether 
he knew any persons who refused to take 
trust money in Confederate notes and were 
not mobbed or murdered: "I refused to take 
it in such cases as long as I could, but final- 
ly felt constrained to yield as to interest, and 
In some cases when I thought there was dan- 
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ger of the debtor becoming insolvent, as to 
the principal." 

R. H. Smith and B. I. Smith, for complain- 
ant 

William Boyles and G. Y. Overall, for de- 
fendant. 

WOODS, Circuit Judge. The complainant 
bases her claim for relief substantially on 
two grounds: 1. That the defendant did not 
keep the trust estate separate from his own, 
but ■ mingled it with his own money, and 
thereby made himself the debtor of complain- 
ant and liable to pay absolutely the trust 
money with interest. 2. That the defendant 
was not justified in receivhag Confederate 
money worth less than thhrty cents on the dol- 
lar, and then retaining that without invest- 
ment until it became entirely worthless. 

As to the first ground, it is obvious to re- 
mark that the evidence of the defendant him- 
self shows that he treated the trust fund as 
Ms own, and mmgled it with his own. He 
kept no account and could render no account. 
He cannot state at what rate of interest the 
trust money was loaned, and with the excep- 
tion of Simmons Harrison, he does not name 
any person to whom it was loaned. When 
the loan was returned to him in Confederate 
money by the representatives of Harrison, he 
makes no pretense of keeping the funds sep- 
arate from his own. In fact they had before 
that time been mingled with his own, so as to 
be indistinguishable. It seems evident from 
defendant's own testimony that he thought 
he would discharge his trust by paying over 
to complainant the interest yearly, and then 
upon the death of her husband, paying over 
to her the principal. He therefore kept no 
account of the trust funds, but mixed and 
loaned them with his own. It does not ap- 
pear that he ever took a note payable to him- 
self as trustee, or that the evidences of debt 
received by him for the loan of trust funds 
had any ear mark by which to distinguish 
them from his own. In fact he states dis- 
tinctly that he mixed his own funds with the 
trust funds in making his loans. A ti-ustee 
is not permitted to so treat the trust property. 
When he does so, he becomes debtor to the 
trust, and if there is a loss, it is his loss and 
not the loss of the trust estate. 

It has been held that where the subject of 
a trust is money, the trustee, in making a de- 
posit of it in the bank, should be careful to 
do it to the account of the trust estate and 
not to his own account; for should he deposit 
it to his own account, he would render him- 
self liable for it on the failure of the bank. 
Wren v. Kirton, 11 Ves. 377; In re Stafford, 
11 Barb. 353; McAllister v. Com., 30 Pa. St. 
536. If the trustee deposits the trust funds 
in his own name, he thus mixes them with 
his own private funds which always renders 
him liable in case of loss. Lupton v. White, 
15 Ves. 432; Ohedworfh v. Edwards, 8 Ves. 
46; Duke of Leeds v. Earl of Amherst, 20 
Beav. 239; Fellows v. Mitchell, 1 P. Wms. 
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81; Trustees of Auburn Seminai'y v. Kellogg, 
16 N. Y. 83; Spear v. Tinkham, 2 Barb. Ch. 
211; Stanley's Appeal, 8 Pa. St. 431, 

2. But suppose the defendant had kept the 
ti-ust funds distinct from his own, that he 
had loaned them separately and taken evi- 
dence of debt to show that the money loaned 
belonged to the tmst, was he justified under 
the circumstances detailed in the evidence in 
receiving repayment of the loan in Confeder- 
ate notes? When Harrison's representatives 
paid up the money borrowed by their intes- 
tate in ilarch, 1863, Confederate notes were 
worth less than thirty cents on the dollar, ac- 
cording to the statement of the answer. Ac- 
cording to the same authority, it was impos- 
sible to invest them in any permanent or val- 
uable propertj'. A trustee who lends good 
money and receives it back in such a pre- 
tense for a currency ought to be able to show 
good reason for so doing. No stress of public 
opinion, no odium or unpopularity arising 
from a refusal to take such eiirrency would 
justify him in thus dissipating the trust es- 
tate. Nothing but compulsion would justify 
a trustee in such a course. Horn v. Ixickhart 
17 Wall. [84 U. S.] 581. 

There was no law of the Confederate States 
obliging the defendant to receive Confederate 
treasury notes. They were not even made a 
legal tender. No law of the (State of Alabama 
compelled the defendant to receive such cur- 
rency. And the testimony fails to satisfy 
me that a trustee, refusing to receive funds 
of the trust estate in such a depreciated cur- 
rency, would have been subjected to any in- 
jury of person or property, and nothing short 
of such compulsion would have justified the 
ti-ustee in thus administering the trust estate. 
The defendant claims, however, that by a 
verbal understanding with his father, the tes- 
tator, he agi-eed to receive no compensation 
for his discharge of the duties of the trust, 
and that he was to manage the business of 
the trust with the same care as he did his 
own, and that having done that, he is dis- 
charged from liability, notwithstanding the 
loss. In reply to this, it is sufficient to say 
that the trust is created by will, and cannot 
be modified by verbal understanding had be- 
tween the trustee and the testator. Nor does 
the fact that the trustee agreed to manage the 
trust without compensation relieve him from 
the consequences of his mismanagement. 
Under the will by which the trust was creat- 
ed, the defendant was entitled to compensa- 
tion. He cannot relieve himself from liabil- 
ity for mismanagement by now saying that 
Qe did not charge or expect compensation. 

Finally, it is insisted that under the will by 
which the trust is created, the trust money 
was to be kept in the hands of the trustee 
antil the death of the husband of the com- 
plainant, and then paid over to complainant, 
chat the bill prays, among other things, that 
the trust fund be paid over to complainant, 
ner said husband being still in life; that this 
prayer is eontraiy to the terms of the trust, 



and ought not to be granted, and that no oth- 
er relief than that prayed for can be adminis- 
tered, even though thea-e is a prayer for gen- 
eral relief. I cannot yield assent to this 
proposition. "The usual course is for the 
plaintife, in this part of his bill, to make a 
special prayer for the particular relief to 
which he thinks himself entitled, and then to 
conclude with a prayer of general relief at the 
j discretion of the comt. The latter can never 
I be properly or safely omitted, because if the 
I plaintiff should mistake the relief to which he 
I is entitled in his special prayer, the court 
may yet afford him the relief to which he has 
a right under the prayer of general relief, 
provided it is such relief as is agreeable to 
the case made by the bill." Story, Eq. PI. 
§ 40, and cases there cited. 

My conclusion is, therefore, that there 
should be a decree for complainant, establish- 
ing the trust, removing the trustee, and de- 
creeing him to pay over the trust fund with 
interest, to a suitable person to be appointed 
trustee in his stead, and referring the cause 
to a master to ascertain and report the 
amount of the trust fund, including the inter- 
est, which has not been already paid by the 
trustee. 

[The defendant appealed to the sopreme court. 
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MOORE V. NELSON et al. 

[3 McLean. 383.] i 

Circuit Court, D. Illinois. June Term, 1844. 

Deeds— Illi-xois Statute— How Executed Oct 
or State— Depositiox—Takex befobe Matoi{. 

1. Under the act of 1831, in Illinois, a deed 
will convey land in that state, if executed ac- 
cordmg to the law of the state where it is made, 

2. A statute may make good the defective ac- 
knowledgment of deeds. 

3. It operates as a rule of evidence, as regards 
the execution of the instrument. 

4. A deposition before a mayor of a city un- 
der the act of congress, is sufficiently certified. 

as taken m pursuance of the act," though it 
be not stated that the witness was cautioned. 

[This was an action of ejectment by Moore 
against Nelson & Ashworth,] 

Mr, Butterfield, for plaintiff. 
Logan & Baker, for defendants. 

OPINION OP THE COURT. This Is an 
ejectment to recover the possession of one 
hundred and sixty acres of land. Patent to 
Patrick Cain, dated 6th October, 1817; a deed 
from him to Patrick Benson, dated 17th May, 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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1819. Tliis deed was executed in New York. 
The eleventh section of the act of Illinois, of 
the 24th of January, 1831, provides that a 
deed made out of the state, "the acknowl- 
edgment thereof having heen made in the • 
manner hereinafter directed, before any Judge 
or justice of the peace of the proper county, 
in which such deed may have been made and 
executed, and certified under the seal of such 
county by the proper officer, shall be valid," 
&c. The signature of one of the subscribing 
witnesses being proved, the other witness 
could not be found. Deed read in evidence, 
dated 22d January, 1840, from the widow and 
heu-s of Benson to the plaintiff. A deposi- 
tion under the act of congx-ess to prove this 
deed, taken before the mayor, &c., was ob- 
jected to, because the mayor does not certify 
the witness was cautioned in the words of the 
act The certificate states "that the witness 
was sworn in pursuance of the act of con- 
gress, and carefully examined and sworn." 
As under the above act, depositions are taken 
without notice, great strictness has been re- 
quired. Perhaps in some instances this may 
have been carried too far. For, if on examin- 
ing the deposition, surprise can be alleged by 
the otlier party, the court In the exercise of 
their discretion, will give time to re-take the 
deposition. In this case we think the objec- 
tion must be overruled. The certificate does 
not state the witness was cautioned, but It 
states "that he was sworn in pursuance of the 
act," This is sufficient The defendant of- 
fered a deed from Patrick Cain, for the land 
in dispute, to Wordsworth, dated in 1818. 
This deed was acknowledged before a master 
in chancery. There is no evidence that the 
person who took the acknowledgment was a 
master in chancery, and the deed Is objected 
to on that ground. The act of 1822, provides, 
"that all deeds, mortgages, &c., which shall 
have been, or may be hereafter, perfected 
and executed according and in conformity 
to the laws of the state or territory in which 
th6y may be respectively made, for lands ly- 
ing within this state, shall be and are hereby 
declared to be valid, to aU intents and pur- 
poses, good and available in law." By the 
second section of the same act, "all deeds 
which have been made and acknowledged as 
above, are made valid." This section oper- 
ates as a rule of evidence. The act of 1822, 
on this subject, was repealed by an act of 
[January 21] 1827 [Rev. Laws 111. p. 129]. 
The act of 1833 repeals all acts within its 
provisions, prescribing a different mode. The 
deed offered by defendant was not recorded 
under the act of 1822. But the only question 
in relation to this deed' Is, whether the ac- 
knowledgment is a sufficient proof of its ex- 
ecution, and Is within the above statute. 
There is no proof that the person who took 
the acknowledgment was a master. A mas- 
ter Is appohited by the state court, and if he 
be authorised to take an acknowledgment of 
a deed in New York, this court cannot be pre- 
sumed to know that he is authorised to act 
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as master. On this ground, the deed offered 
by the defendant is overruled. 
Verdict for the plaintiff. 



Case No. 9,773. 

MOOBE et al. v. NEWBURY. 

[6 McLean, 472; i Newh. 49; 18 Law Rep. 50.] 

Circuit Court, D. Michigan. June Term, 1855. 

Patment— Effect of Keoeipt— Payment by 
Note, 

1. A receipt of payment by a note is not con- 
clusive, but only a prima facie evidence or pay- 
ment 

2. A derk invested with general authority 
to collect debts, presented a bill for supplies 
which were furnisiied on the credit of the vessel, 
and the debtor, not denying the claim, said that 
he was not then able to pay. On a subsequent 
application, the clerk expressed his wiUmgness 
to take a negotiable note, if a certain third per- 
son would join in the note, and said he would 
then give the debtor the time desired, but if this 
were rejected, he should be compelled to attach 
the vessel. The note was given, and a receipt 
given of "payment by note.** The note was en- 
dorsed by libellants, cashed the same day, and 
not being paid at maturity, returned to them, and 
Tvas now produced in court and offered to be can- 
celled. Eeld, that the original debt was not ex- 
tinguished, and that the lien on the vessel was 
not waived or abandoned. 

[Cited in The Washington Irving, Case No. 17,- 
244: The Bubuque, Id. 4,110; The Edipse, 
Id. 4,268; The Helen M. Pierce, Id. 6,332.] 

2[This was a libel in rem for a balance al- 
leged to be due on a bill of ship chandlery, 
furnished to the Fashion, dm-ing the spring of 
1853, by Moore & Foote, merchants at Detroit 
The only controversy was as to the amount 
due to the libelants. The balance claimed 
in the libel was ?141.44. The answer of the 
claimant, who was the master and also the 
owner of the boat alleged that only $13.53 
remained unpaid; and that that amount, 
with costs, had been duly tendered to the li- 
belants, and by them refused. From the alle- 
gations and admissions of the panties, and 
the proofs taken in the case. It appeared that 
a bill of the amount due to the libelants on 
the 22d of May, 1854, was presented for pay- 
ment on two occasions, by George F. Bagley, 
a clerk of the libelants, to Henry L. New- 
berry, the owner of the Fashion, at Chicago, 
Illinois. Bagley intimated to Newberry, that 
unless payment was made, the boat would be 
attached. On the second occasion, Newberry 
wishing for further time, Bagley offered to 
take a negotiable note for the amount, to be 
signed by Newberry and some other person. 
This offer was acceded to by Newberry, who 
thereupon gave to Bagley the promissory 
note of himself and one J. R. Hugenins, for 
the amount claimed, payable in tMrty days, 
to the order of the libelants. On receiving 
this note, Bagley delivered the bill which he 

1 [Reported by Hon, John McLean, Circuit 
Justi'^e.] 

2 [From Newb. 49.] 
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liad presented, to Newberry, after first writ- 
ing at its foot as follows: "Cliicago, May 22, 
1854. Received payment, by H. L. Newberry 
& J. R. Hugenins' note, at 30 days. Moore 
& Foote, per Bagley." The note was deliv- 
ered to the libelants, who subsequently pro- 
cured it to be discounted at an exchange 
office on the strength of their indorsement. 
It was not paid at maturity, and the libelants 
were compelled to take it up. It still remain- 
ing unpaid, the libelants produced it in court 
to be canceled or sm-rendered to the makers. 
Bagley testified that he had general author- 
ity to collect the libelants* demand, but no 
special authority to waive their lien on the 
steamboat, or to take a note in payment of 
the account. The question made on the hear- 
ing of the cause was as to the effect of taking 
the note of Newberry and Hugenins on the 
libelants' demand. 



[17 Fed. Cas. page 696] 



[Mr. WaHcers and Alfred Russell, for libel- 
ants. 

[The taking of the note operated only as a 
suspension of proceedings on the libelants' 
demand, not as a satisfaction of the debt. 
Schermerhom v. Loines, 7 Johns. 311; Sted- 
man v. Gooch, 1 Esp. 4; 1 Cow. 306; Id. 359; 

2 Mete. [Mass.] 76; 8 Pick. 522; 8 Johns 
304; [Peter v. Beverly] 10 Pet. [35 U. S.] 582; 

3 Denio, 410; Franklin Ins. Co. v. Lord [Case 
No. 5,057]; The Chusan [Case No. 2 717]- 
North V. The Eagle [Id. 10,309]. 

[Mr. Hunt and John S. Newberry, for 
claimant. 

[I. The giving of a negotiable note by a 
debtor to a creditor extinguishes the original 
debt. (1) To hold a contrary doctrine, in 
case like the one at bar, would give two sep- 
arate rights of action, distinct in their nature, 
for one cause of action. The original creditor 
might sue the boat— the holders of the note 
sue the maker. (2) a contrary decision would 
give secret liens to a class of floating prop- 
erty, which might lie dormant and secret for 
years, until the note matured, and then be 
brought forward, to the great damage of in- 
nocent purchasers of a vessel. 

[II. When new parties are taken on a note 
in payment of a debt, it then is an absolute 
discharge, unless a contrary agreement is 
proved. 

[IH. The assignment of a lien, or the claim 
of a material man, on a vessel, is an extin- 
guishment of the lien, and once having been 
extinguished, it can never be revived 6 
Shep. [Me.] 249; 10 Shep. [Me.] 211; 1 Rich. 
Law, 111; [Sheehy v. Mandeville] 6 Cranch 
[10 IT. S.] 264; 13 Vt. 456; 12 Johns. 410* 
1 Hill, 516; 16 A^t 30; 2 Mete. [Mass.] 173; 
18 Pick. 360; 21 Pick. 230; 24 Pick. 13; 1 
Day, 510; Weed v. Snow [Case No. 17,347]- 
14 Wend. 116; 7 Barr, 394; 4 Ga. 185; 1 
Smith, Lead. Cas. 393 et seq.; 10 Barb 37'>- 
1 How. (Miss.) 144.]2 ' 



2 [From Newb. 49.] 



WILKINS, District Judge. The clerk of 
the libellants, invested with a general au- 
thority to collect debts, presented a bill for 
the amount claimed, to the respondent, on 
the 22d of May last, 1854, and demanded 
payment. The respondent, not denying the 
accuracy of the account, stated that he was 
not able at the time to make payment. At a 
subsequent interview, the clerk renewed his 
application, expressed his willingness to take 
a negotiable note for the amount, if a certain 
individual, whom he named, would join in 
the same, and that then he would extend to 
the respondent the time desired, but that if 
this proposition was rejected, he would be 
compelled to attach the vessel. The note in- 
dicated was procured by the respondent, re- 
ceived by the clerk, and the account adjusted 
by a receipt, given in this language: "Re- 
ceived payment by note. Moore & Foote, by 
G. P. Bagley, Clerk." This note, being en- 
dorsed by the libellants, was, on the same 
day, cashed at a broker's office, and not being 
paid at maturity, was returned to them; it 
is now exhibited, in court, and offered to be 
cancelled. This libel is exhibited on the orig- 
inal account. The answer alleges payment, 
and denies the existence of the maritime lien. 
Such being the facts, two questions are pre- 
sented: 1st. Was the original debt extin- 
guished by the note? If not, 2dly. Does the 
transaction show an abandonment or waiver 
of the lien? 

The circuit court for the United States, for 
this district, in AUen v. King [Case No. 226], 
and in Weed v. Snow [supra], has settled the 
law for this court, namely, that a receipt of 
payment by note is not conclusive, but only 
prima facie evidence of the payment of the 
debt, and that such evidence may always be 
explained by other extraneous circumstances, 
showing the intention of the parties when 
the receipt was given, and that there was in 
fact no actual payment of the debt. This 
renders unnecessaiy the consideration of Ihe 
conflicting decisions in other states. This 
court will follow tile rulings of the circuit, 
as long as they are unreversed by the su- 
preme court of the United States. Most of 
the cases cited were considered in Allen v. 
King [supra], and there is nothing in this re- 
ceipt which takes it out of the ruling in that 
case. Here there is no proof of an agreement 
that the note should discharge the pre-exist- 
ing debt, and no proof that it should not so 
operate- Our judgment must rest on the in- 
tention, as manifested by the conversation 
and conduct of the parties at the time. The 
receipt, unexplained, as in De Graff v. Moffat 
[Case No. 3,748], cited by the respondent's 
proctor, would have been conclusive. . The 
proofs exhibit these facts: The master was 
not able or not willing to pay when the ac- 
count was first presented. He did not contest 
the sum due. But he wanted time as a con- 
venience to himself. The agent or clerk was 
willing to give time on certain conditions. 
With this spirit of accommodation the note 
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iu question was procured and received. The 
statement of the clerk, that unless the pro- 
posed arrangement was acceded to, the vessel 
should at once be attached, can, by no fair 
principle of constiniction, be held to signify 
his design to receive the note as absolute pay- 
ment, and an extinguishment of the debt. 
Moreover, it appears that the agent was only 
authorized to collect debts. He had no power 
to exchange securities, especially a higher for 
one of less grade,— a security in rem for one 
merely in personam. Such power is not nec- 
essarily implied in a simple agency to collect. 
And certainly the cashing of the note by the 
broker was solely on the strength of the con- 
tract of endorsement. Had the intrinsic cred- 
it of the drawers been suflScient, the face of 
the obligation would have been otherwise. 

Holding, therefore, that the note, inde- 
pendently, was not a satisfaction of the debt, 
the only question remaining is, — was the lien 
abandoned by the libellants' receiving the 
note, and thus recognizing the act of the 
clerk? It is to be observed that, as the 
transaction took place in Chicago, the libel- 
lants did not, in fact, receive the note, but 
only the money raised by its discount, when 
it was too late for them to disavow or re- 
pudiate the transaction. Where materials 
are furnished a vessel, the credit is given 
either to the owner, the captain, or to the 
ship, and the law creates the lien on the 
latter. Such lien, however, may be waived, 
either at the time the materials are fur- 
nished, or be abandoned by a subsequent 
agreement, expressed or implied, on the pait 
of the creditor. He may, at his option, look 
to other security, and if so, no lien attaches 
to the ship. In the case of De Graff v. 
Moffat [supra], so confidently relied upon, 
the contract, at the time it was entered into 
by the parties, embraced a credit by the 
notes of the respondent. After the libellant 
had closed his proofs, the respondent intro- 
duced in evidence a settlement between the 
parties— an account current in the handwrit- 
ing of the libellant— in which sundry promis- 
sory notes were credited and admitted as 
cash. This account was balanced, and for 
the sum remaining due, a receipt in full was 
given, being expressed at the foot of the ac- 
count as a payment by note, which was not 
produced or offered for cancellation. No evi- 
dence was introduced showing any under- 
standing modifying or contradicting this re- 
ceipt, and it was, of course, held, as in Auen 
V. King [supra], prima facie evidence of pay- 
ment. Besides, the original agreement, as 
shown by the account, certainly waived all 
lien upon the vessel. Although a note un- 
der certain circumstances will not operate as 
an extinguishment of the debt, yet, when the 
creditor accompanies the act of receiving it 
in payment with the manifest intention to 
take it as his sole security, and not to look 
to the ship, such intention clearly expressed 
or certainly implied, operates as the aban- 
donment of the lien which the law gave him. 



Such an intention was not manifested in this 
case. There was no understanding to re- 
lease the vessel. It is true that she was not 
yet attached by process; and it is true that 
the clerk threatened it; but it is alike true 
that, at that interview between the clerk and 
the respondent, all the latter wanted was 
further time to pay the debt. The former 
wanted the money due; and under these cir- 
cumstances the note was given and taken. 

But if the note was not taken with the un- 
derstanding that it was absolute payment, 
can it be inferred that it was received as ad- 
ditional security? If it was, it would not 
help the respondent's defense. He pleads 
payment, and relies upon a change of securi- 
ties. The note was not a higher security 
than the ship. Why, then, collateral, or why 
a change? There can be but one answer. 
The note was received to raise the money at 
the time for the mutual accommodation of 
the clerk and the respondent, by placing the 
former in possession of funds which he then 
needed, and extended to the latter further 
time to meet an acknowledged obligation 
then due. This intention of the parties is 
too obvious to be disregarded or overlooked. 
The one did not receive the note in discharge 
of the lien; the other did not give it with 
such an understanding. The intention must 
govern. The note was to be payment, if 
paid at maturity; if unpaid, all the relations 
of the parties as to the vessel and the debt, 
remained unchanged. The circumstance, so 
ingeniously pressed, that the note was 
cashed, and the libellants thereby received 
the amount of the lien, (which then ceased 
and could not be revived,) does not materi- 
ally vary the transaction, or exhibit a dif- 
ferent intention. The note gave thirty days' 
time to the respondent Until that tim^ 
elapsed, the vessel could not be attached. 
Why? Certainly not because the debt was 
paid, or the lien waived, but because the 
note and its discount evidenced an under- 
standing to await its maturity, and the de- 
fault of the makers to meet it. It was iu 
proof that the note was discounted on the 
endorsement of the libellants. That it was 
never paid by the respondents, but by the 
former, fully appears by their present pos- 
session. The witness stated that the note 
was returned by the endorsees, who had 
cashed it in May last, and that the libellants 
were charged with the amount in their ac- 
count current with the broker. In other 
words, the note, when due, was lifted by the 
libellants. In cases of this description, the 
material man is not to be deprived of any of 
his remedies, except upon the most con- 
elusive proof that exclusive credit has been 
given to other security than the owner, the 
master, or the ship. Looking to either of the 
former, to the exclusion of the latter, re- 
leases the lien, but must be clearly estab- 
lished. In no case will either be released, 
unless such was the manifest intention of 
the party. The maritime law guards, with 
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most scrupulous care, its various subjects. 
The material man, tlie furnisher of supplies, 
and the mariner are equally protected. That 
credit was originally extended to the vessel 
in this case, is not questioned. The schedule 
appended to the answer, reads: "Steam Boat 
Fashion, to Moore & Foote, Dr. To mer- 
chandise rendered on account." To this the 
receipt is attached upon which the defense 
is based. So that the lien was in existence 
and recognized the day the note was given. 
There is no proof that it was ever waived— 
no proof of an intention to waive it. 

The court was forcibly impressed during 
the hearing with the fact that the instrument 
was negotiable, and had been discounted, 
and that, therefore, as the libellants had re- 
ceived the money, their relation to the vessel 
had ceased. But the subsequent iiroduction 
of the note, and its tender for cancellation, 
removed all difficulty as to sustaining the 
lien. This note is not now outstanding. No 
innocent endorsee can be affected by the de- 
cree, nor can it be discovered how sustaining 
the libel on the principle stated will peril 
vessels hereafter by secret liens. The pur- 
chaser of a ship or any vessel afloat, pur- 
chases with a presumed knowledge of the 
existing legal responsibilities. The note and 
the lien cannot both be sustained. While the 
one is still cuiTent as cash, or oiitstanding, 
the other is without force or vitality; but if 
the former is itself dead and as waste pa- 
per, the legal existence of the latter is not 
impaired. Here the ship contracted the 
debt. That debt never has been paid. The 
note was but a promise to pay — a broken 
promise. It was made and accepted with the 
sole view to an extension of time. Certainly 
in this tribunal, as a court of equity, the re- 
spondent cannot complain of being dealt 
with inequitably by a decree enforcing pay- 
ment of the debt of the boat from the boat; 
a debt not denied either in its character or 
amount. Decree for the entire claim and 
costs, and the cancellation of the note on 
payment of the decree. 



Case nSTo. 9,77Sa. 

MOORE V. PAXTON. 

[Hempst 51.] i 

Superior Court, Territory of Arkansas. Oct., 
1827. 

Limitation op Actions— Foreign* Judgment. 

1. The statute of limitations is not pleadable 
to a judgment rendered in another state. 

2. Where process is served on the defendant, 
or his appearance entered to the action, the 
judgment of another state is conclusive; and 
no pleas can be interposed thereto, nor can it be 
impeached in any other way than it could be in 
the state where rendered. 

[This was an action by Alexander S. Moore 
against Joseph Paxton.] 

1 [Reported by Samuel H. Hempstead, Esq.] 



OPIjS'IOX of the court. This is an 
action of debt brought by the plaintiff against 
the defendant, upon a judgment obtained in 
the state of South Carolina. The defendant 
has plead the statute of limitations, to which 
plea the plaintiff has demurred. The statute 
is as follows: "All actions of debt grounded 
upon any lending or conti-act, without spe- 
cialty, shall be brought within five years after 
the cause of action shall accrue." Geyer, 
Dig. 274. This has been considered a ques- 
tion of great importance, and has been ably 
argued at the bar. We are satisfied that the 
statute of limitations cannot be plead to an 
action of debt founded on a judgment from 
another state, or territory, where the process 
was served upon the defendant in person, or 
his appearance entered to the action. The 
judgments of sister states do not stand upon 
the same footing as foreign judgments; but 
where the defendant has personal notice by 
the sei^vice of process, or enters his appear- 
ance, the judgment is conclusive, and cannot 
be inquired into in any other way than it 
could be in the state where the judgment was 
obtained, and no other pleas can be inter- 
posed thereto. This doctrine has been set- 
tled by the supreme court of the United States, 
in Mills V. Duryee, 7 Cranch [11 U. S.] 481, 
and Hampton v. McConnell, 3 Wheat. [IG 
U. S.] 234. The demurrer to the plea of the 
statute of limitations must be sustained. 
Judgment for plaintiff. 



M O O R B (PLASTIC STATE-ROOFING 
JOINT-STOCK CO. v.). See Case No. 11,- 
209. 

MOORE V. REED. See Case No. 9,860. 
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MOORE V. RINGGOLD. 

[3 Cranch. C. C. 434.] i 

Circuit Court, District of Columbia, May 
Term, 1829. 

Sale — Possession — Creditors. 

A bill of sale of goods is void as to creditors, 
unless the possession accompanies and follows 
the deed. 

[Cited in brief in Brawn v. Keller, 43 Pa, St. 
105.] 

Replevin of a horse taken by the defend- 
ant, as marshal, in execution against Dun- 
ning, and found in his possession. The plain- 
tiff claimed the property under a sale from 
Dunning, who testified that he sent the 
horse to Moore, with a bill of sale; that 
Moore sent him back to Dunning with the 
bill of sale, saying that as he had no other 
horse, he might keep him till he (Moore) 
should send for him. 

THE COURT (nem. con.), upon the au- 
thority of the case of Hamilton v. Russell, 
1 Cranch [5 U. S.] 309, instructed the jury 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



[17- Fed. Cas. page 69j] 



(Case No. 9,774a) MOORE 



tliat the sale Tvas void as to creditors, unless 
the possession accompanied and followed 
the bill of sale. Verdict for the defendant. 



MOORE (ROBERTS v.). See Case No. 11,905. 

MOORE (ROBINSON t.). See Case No. 11,- 
960. 
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MOORE T. ROSENBERGER. 

[27 Leg. Int. 148; i 7 Phila. 576; 4 West Jur. 
204.] 

Circuit Court, E. D. Pennsylvania. May, 1870. 

Execdtiox^Levied ox Ojte Partner's Interest 
— Purchaser under Esecution Sale- 
Title TO What Passes. 
Under a TViit of fieri facias, a levy upon and 
sale by the sheriff of a co-partner's interest in a 
firm of whidi he is a member, passes to the pur- 
chaser only the defendant's interest in the chat- 
tels actually seized npon the writ, and not in his 
interest in rights of actions or credits of the 
partnership. 

This case originated in a petition of one 
John I>. Rosenberger, a baniirupt, in vol- 
untary bankruptcy. It appeai-ed in the pro- 
ceedings thereon, that about six months prior 
to the filing of the same, and just on the 
eve of a creditor's obtaining a judgment 
against the bankrupt, Ms brothei", the de- 
fendant in this case, procured a judgment 
against him by confession, and immediately 
issued a fi. fa. thereon. This writ was re- 
turned by the sheriff, "Levied upon right, 
title and interest of defendant, in and to the 
firm of J, D. Rosenberger & Co., and sold the" 
same for $50." The plaintiff in the execution 
became the purchaser; at the time of the 
sale the stock on hand of the firm was small, 
its principal assets consisting of its outstand- 
ing credits. These were collected in by the 
liquidating partner, E. B. Taggart, who hav- 
ing discharged the debts of the firm, shortly 
thereafter, paid over to the order of the pur- 
chaser at the sheriff's sale aforesaid, the sum 
of $4,420.65, on account of the interest of the 
bankrupt therein so alleged to have been sold 
as aforesaid. 

Upon the hearing of the petition of the 
bankrupt for a discharge from his debts, the 
foregoing facts appearing, OADWALADER, 
District Judge, observed that the bankrupt 
had neither disclosed in his schedule, nor 
sun'endered to his assignee, the proceeds of 
his interest in the firm of John D. Rosenber- 
ger & Co., which had not and could not have 
passed to the purchaser at the sheriff's sale 
any thing beyond the bankrupt's interest in 
the chattels actually seized on the fi. fa. That 
any notion to the contrary was one that pre- 
vailed only in Philadelphia, and here to a 
limited extent, and was unknown generally 
in the state. That it had arisen here from a 
clear misapprehension of some decisions of 



the supreme court of Pennsylvania, which, 
upon examination, would appear to rather 
conflict with thaja support the position. 
Again, the fact that not unusually upon the 
sale of a partner's interest the outstanding 
credits were used to settle the outstanding 
debits of the firm, and so the chattels seized 
would be relieved, and that the purchaser at 
the sheriff's sale would almost always be en- 
titled in equity to have the assets so mar- 
shalled, might have also had something to 
do with the mistake. The bankrupt's dis- 
charge was refused. 

This suit was then brought by the assignee 
of the bankrupt against the purchaser at the 
sale, to recover the proceeds of the bank- 
rupt's interest in the firm, received by him, 
other than such as were derived from the 
chattels actually levied on. 

N. H. Sharpless, for plaintiff. 
Geo. W. Thorn, for defendant. 

McKBNNAN, Circuit Judge, and OADWAL- 
ADER, District Judge, were both cles}.rly of 
the opinion theretofore expressed by Judge 
CADWALADER in the court of bankruptcy; 
and Judge McKENNAN said, that the law 
certainly had been so understood in the 
Western district. 

Upon another point arising in the case a 
juror was withdrawn. * 



1 [Reprinted from 27 Leg. Int. 148, by permis- 
sion.] 
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MOORE V. SEARCY. 

[Hempst 52.] i 

Superior Court, Territory of Arkansas. April, 
1828. 

Liens — Debt Dce to Trustee by Cestui Que 

Trust— Claiji of Trustee to be 

First Satisfied. 

1. S. having the legal title to land, hut one 
half of it in equity belonging to C. deceased, can- 
not have a debt against C. satisfied out of the 
land, to the exdusion of other creditors, but 
must come in equally with them, 

2. The land decreed to be sold for the benefit 
of all the creditors. 



Bill in chancery. 
Before JOHNSON, 
TRIMBLE, JJ. 



ESKRIDGE, and 



OPINION OF THE COURT. This is a 
suit in chancery brought by Thomas Moore, 
administi-ator of the estate of Thomas Cur- 
ran, deceased, to coerce the conveyance of 
certain real property, namely, one undivided 
half of the east half of the north-east quar- 
ter of section ten of township thirteen north, 
in range six west, containing eighty acres, 
more or less; also the one half of forty 
acres of ground, more or less, of section 
seventeen of township thirteen north, in 



I [Reported by Samuel H. Hempstead, Esq.] 
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range six west, lying below the town of 
Batesville, fronting 'WTiite river, and joining 
the lands of Charles Kelly and Hartwell 
Boswell, lying and being in the county of 
Independence and territory of Arkansas. 
The bill charges, that the said Curran in his 
lifetime, and said Kichard Searcy, with their 
joint funds and in partnership, entered the 
property in controversy at the United States 
land-office at Batesville; that, by agreement 
between the parties, the patents for said 
lands issued in the name of said Searcy; that 
Curi*an afterwards died insolvent, and prays 
the conveyance of one half of the above de- 
scribed lands. The defendant, in his an- 
swer, admits the several allegations as set 
forth in the complainant's bill, but alleges 
that Curran died indebted to him in the 
sum of five hundred and sixty-seven dollars 
and sixty-six cents, which is not denied by 
the complainant; and contends that he holds 
a lien in equity on the property in contro- 
versy for the full amount of his debt against 
the estate. This is a controversy between 
the creditors of Ourran, of whom the de- 
fendant is one, and a deci*ee of conveyance 
will be for the benefit of all. Searcy, as a 
creditor, has only the same equity that the 
others have; and the accidental circum- 
stance, of his being invested with the legal ti- 
tle, cannot avail him in a court of equity to the 
prejudice and exclusion of the other credit- 
ors. Sale decreed accordingly. 



Case ISTo. 9,775. 

MOORE V. SHIELDS. 

[2 Cranch. C. C. 529.J i 

Circuit Court, District of Columbia. Dec. 
Term, 1824. 

Replevin— Actios os Bond— Bkeaoh of Condi- 
tion— Retcbn Eloigned. 

In order to support an action upon a replevin- 
bond, it is not necessary that the defendant in 
replevin who has recovered judgment against the 
plaintiff in replevm for damages and costs, 
should obtain a writ of retomo habendo returned 
"eloigned;" but the non-payment of the dam- 
ages found by the jury, is a breach of the condi- 
tion of the bond upon which an action may be 
maintained. 

Debt on a replevin-bond. The breach al- 
leged, was the non-payment of the damages 
and costs found by the verdict of the jury 
in the trial of the action of replevin, for the 
defendant in replevin against the plaintiff in 
replevin. The defendant, who was a surety 
in the replevin-bond, pleaded in substance, 
that the plaintifE in replevin was always, after 
the judgment of the court in that action, ready 
to return the replevied property, and stiU is 
ready to return it. To this plea there was a 
general demurrer and joinder. The condition 
of the bond was to prosecute the writ of replev- 
in with effect; to return the goods replevied, if 
a return thereof should be adjudged by the 

1 [Reported by Hon. William Granch, Chief 
Judge.] 



court, and to pay all such costs, charges, and 
damages as may be adjudged by tlie court to 
be sustained by occasion of replevying the 
said goods; and in all things well and truly 
to observe and perform the judgment of the 
said court upon the premises. 

Mr. Ashton, for defendant, contended that 
no action could be maintained upon the bond 
until a ■rt'rit of retomo habendo should have 
been issued and returned "eloigned." But in 
the action of replevin the defendant in replev- 
in did not obtain a judgment for a return. 

THE COURT (nem. con.) adjudged the plea 
to be bad, and rendered judgment upon the 
demurrer, for the plaintiff, for the penalty of 
the bond and damages, to be released on the 
payment of the damages found for the de- 
fendant in replevin in that action and the 
costs of the replevin, and the costs of the 
present action upon the bond. 



MOORE (SHULTS v.). See Case No. 12,824. 

MOORE (SHULTZ v.). See Case No. 12,825. 

MOORE (STARR v.). See Case No. 13,315. 

MOORE (SUMNER v.). See Case No. 13,- 
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MOORE et al. v. THOJIAS et al. 

[3 Ban. & A. 13; i 14 0. G. 1.] 

Circuit Court, S. D. Ohio. July, 1877. 

Patents — Impkovemest in Seed-Drill — Claims 
— Strict Construction — Diligence. 

1. The second' claim of the letters patent 
granted to Hiram Moore, November 20, 1860, 
for improvements in seed-drills, was for the com- 
bination of the separate bearings of a cylinder 
for distributing the seed, with a single shaft- 
bearing in the cylinder, shorter than the cylinder 
and larger than the shaft. In the defendants' 
machine the seed was distributed by a revolving 
wheel or disk with flanges upon the periphery. 
Seld. upon the construction of the patent given 
by the court, that the claim must be limited to 
that class of machines having; cylinders, and 
does not include those with flanged disks or 
wheels, and that consequently there was no in- 
fringement. 

2. The third claim of the patent was for "a 
distributing-cylinder for seeding-machines, hav- 
ing a bevelled bearing substantially in the man- 
ner and for the purposes specified." Edd, that 
as, upon the construction given to the patent by 
the court, and upon the evidence, it appeared 
that the object of the bevel in complainant's 
patent was to prevent dust and other obstructions 
from enteringthe bearings, and that the construc- 
tion of defendants' seed wheel was such that 
there was no liability of such obstructions en- 
tering the bearings, and further, that if there 
was any bevel in the defendants' machine more 
than was incident to the molding of it, it was .so 
slight as to bear no part in the operation of the 
machine, such bevel did not constitute an in- 
fringement 

3. The sixth claim of the patent issued in 
1861, to the same patentee, was for the combina- 
tion of a removable driving-shaft, with a series 

1 [Repo!rted by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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of seeding-eylinders having independent bear- 
ings, whereby said shaft could at pleasure be 
removed to allow any of said cylinders to be tak- 
en out for repairs, without displacing the rest. 
Ueld, that this claim was merely for a multiplica- 
tion or aggregation of the seeding cylinders de- 
scribed in the first patent, and was not patent- 
able. 

4. The invention of the patentee, under which 
the defendants manufacture, having been com- 
pleted at about the date of that described in tlie 
complainants' patent, and there being no lacK 
of diligence in applying for a patent, the court 
construed complainants' patent strictly, to avoid 
infringement, and to sustain both grants. 

This was a suit in equity for the infriuge- 
ment of letters patent No. 30,685, November 
20th, 1860, and No. 31,819, March 26th, 1861, 
granted Hiram Moore for certain improve- 
ments in seed-drills. The defendants [Joseph 
W. Thomas and others] manufactured under 
the patent granted to Gilbert Jessup, June 
2oth. 1861. No. 32,627. 

Bowman, Pringle & Scot, for complainants. 
■ Wood & Boyd, for defendants. 

BROWN, District Judge. Complainants 
claim to recover for an infringement of the 
second and third claims of Moore's patent of 

1860, and for the sixth claim of his patent of 

1861. I will proceed to dispose of these 
claims in their order. The second claim of 
the patent of 1860 is as follows: "2. I claim 
the combination' of the separate hearings of 
the cj'linder with a single shaft-hearing in the 
cylinder, shorter than the cylinder and larger 
than the shaft, in the manner and for the 
purposes substantially as specified." 

To understand exactly the nature of com- 
plainants' invention, it is necessary to exam- 
ine with some care the language of Moore's 
specification. After setting forth the general 
nature of his improvement, he says: "The ob- 
ject of my said improvements, is more. evenly 
and eaually to distribute the grain or seed 
to be sowed, and to render the machine more 
simple, and less liable to get out of order, 
and they relate particularly to that class of 
seeding-machines in which a toothed dis- 
tributing cylinder is used at the bottom of a 
seed-box or hopper, in order to distribute the 
grain or seed. They consist, first, in combin- 
ing a conduit or passage for the grain, ar- 
ranged between the bottom of the hopper and 
the discharging-orifice, with the oblique dis- 
charging-orifice and the distributing-cylinder. 
Second, in combining separate bearings for 
the cylinders with a single bearing in the 
cylinder for the shaft, in the manner herein- 
after described. By this means we attain 
important advantages. The warphig or twist- 
ing of the seed-bos is a fruitful source of 
trouble in machines of this class, for the hop- 
per, being rigidly fastened at the bottom of 
the seed-box, any warping or twisting of the 
latter wiU cause the hopper to change its posi- 
tion relative to the shaft, and if the cylinder 
be firmly fastened upon its shaft, it will bind 
against the sides of the hopper, and, in its 
bearings, producing much friction and in- 
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a-easing the draft of the machine and its lia- 
bility to get out of order. By having the 
shaft-bearing in the cylinder larger than the 
shaft, and short, the evil effects of a displace- 
ment of the cylinder will be obviated in a 
great measure, as the axis of the cylinder 
need, not be coincident or even parallel with 
the axis of the shaft, but may vary consider- 
ably from it without the cylinder binding 
upon the shaft, and the cylinder will still be 
controlled by the revolution of the shaft, the 
cylinder being retained in place within the 
hopper by its own independent bearings. I 
am aware that distributing-cylinders have be- 
fore this been placed loosely upon shafts at 
the bottom of hoppers, but without separate 
bearings, so that they cannot retain their 
proper relative position within and to the^ 
hoppers, and consequently the flow of seed or' 
grain is irregular and uneven." 

Bearing in mind that his actual invention 
was an improvement in machines in which a 
a tooth distributing-cylinder was used; that 
in his specifications he annoimces that his im- 
provements relate particularly ■ to that class 
of seeding-machines; that the cyUnder is a 
prominent feature in all of his claims; that 
the evil, which the device set forth in the sec- 
ond claim was designed to remedy, "is said 
to be a fruitful source of trouble in machines 
of this class," I think the words "shaft-bear- 
ing in the cylinder, shorter than the cylinder 
and larger than the shaft," were intended to 
be limited to that class of machines having 
cylinders, and not flanged disks or wheels, 
for the distribution of seed. When they are 
applied to machines having toothed distribut- 
ing-cylinders, the value of complainants' inven- 
tion is at once manifest. If the shaft-bearing 
were made the whole length of the cylinder, 
the shaft would have to be made smaller 
than the bearing, in order to get the lateral 
play so essential to prevent hinding and fric- 
tion, and the longer the bearing the smaller 
would have to be shaft. But if the bearing 
be very short, a difference of one thirty-sec- 
ond of an inch between the shaft and the 
bearing will allow sufficient play. The value, 
too, of an independent bearing for the cylin- 
der is no less obvious. By this means the 
cylinder is retained in its exact relative posi- 
tion to the hopper, while its position to the 
shaft may constantly change without binding, 
or impairing the operation of the machine. 

Defendants' device is constructed on a dif- 
ferent principle. In his machine, the seed is 
distributed by a revolving whe^ or disk, with 
flanges upon the periphery. There is nothing 
in the wheel which answers the definition of 
a cylinder, unless this word be extended and 
consti-ued to include the hub. Webster de- 
fines a cylinder to be "a long, circular body, 
of imif orm diameter, and its extremities form- 
ing equal pai-allel circles." 

I think the application of this term to the 
hub of the wheel is unwarranted by the defi- 
nition, or by the common acceptance of the 
term. 
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Moore states in his specifications, that dis- 
tributing-cylinders have, before this, been 
placed loosely around shafts at the bottom 
of the hoppers, but without separate bearings^ 
so that they cannot retain their pi-oper rela- 
tive position within and about the hoppers, 
and consequently the flow of seed or grain is 
irregular and uneven. Now, it being conceded 
that the shaft may be made smaller than the 
bearing without infringing the second claim, 
and admitting that separate bearings may 
be used for the hub or cylinder, provided that 
the short shaft-bearing be not also used, it 
seems to make no practical difference in the 
operation of defendants' devices whether the 
shaft-bearing in the hopper be made shorter 
than the hub, or not If defendants* wit- 
nesses, Blanchard, Bogle and Ludlow, are to 
believed, and they seem to be uncontradicted, 
there is no liability to warping or twisting in 
their machine, and hence, no utility in a 
shaft-bearing shorter than the hub. I think 
complainants' exhibit, "defendants' seed-cup," 
is not an infringement of this claim even 
upon complainants' theory, since the bearing 
is of uniform size throughout the whole 
length of the hub, with the exception of slight 
and immaterial coring out in the middle; 
neither do I regard defendants' exhibit, 
"Thomas, Ludlow & Rogers' seeder," an in- 
fringement, since the flanged wheel has no 
hub at all, but simply a square hole in the 
centre for the reception of the shaft, and, 
hence, no separate bearings, the wheel drop- 
ping upon its periphery when the shaft is re- 
moved. It is true there is a hub or thimble 
upon one side of the wheel, separate from the 
wheel, which revolves with the shaft upon a 
bearing of its own within the easing, and per- 
haps this might con-stitute a separate beai-ing 
for the wheel, witiiin the meaning of the pat- 
ent; but, as the square apertures through the 
hub and the wheel are the same size, the 
shaft-bearing cannot be said to be shorter 
than the cylinder, unless the other side of 
the hopper, which contains a round hole for 
the passage of the shaft, be also construed 
as a part of the cylinder. I do not think it 
will warrant this construction. 

There is more difficulty about complainants' 
exhibit, "defendants' hopper, with seed-cup 
and driving shaft;" and upon complainants' 
theory of the construction of their patent 
there would be an infringement, inasmuch as 
the hub has a separate bearing of its own, 
and a shaft-bearing shorter than the hub and 
larger than the shaft, but holding, as we do, 
that complainunts' patent was intended to 
apply to a different class of machines, and 
that the short hub of the vertical distributing- 
wheel or disk used by defendants is not em- 
braced in the word "cyUnder," used so often 
in complainants' specification, we also feel 
bound to hold there is no infringement in de- 
fendants' device. 

There are strong equities in favor of the 
defendants arising from the respective dates 
of their inventions. It is well settled, that an 



invention is not patentable until a machine 
has been perfected; and, if not actually used, 
made capable of useful operation. Agawan v. 
Jordan, 7 Wall. [74 U. S.] 583; Seymour v. 
Osborne, 11 Wall. [78 U. S.] 552; Goodyear 
V. Day [Case No. 5,569]; Coffin v. Ogden, 18 
Wall. [85 U. S.] 120. Within this definition 
Moore's invention was not patentable until 
the sijring of 1859, although it seems that as 
early as the summer of 1857 he had made 
some experiments, and completed rough draw- 
ings of his invention, in the state of Michi- 
gan, in or near Grand Rapids. In the spring 
of 1858 he seems to have had a contrivance 
substantially in the form of his invention, 
which he kept in his house, and worked as a 
model. He left Michigan in March, 1858, and 
moved to Wisconsin, and during the winter of 
1858-59 had a full-sized drill completed, con- 
taining seed-cups like his exhibit, operated 
by a square wooden shaft, which was experi- 
mented with by his nephew in sowing wheat 
on his farm, on or about April 27th, 1859. 
From all this testimony, I think we are not 
authorized to conclude that his invention was 
perfected before the spring of that year. 

While these experiments were going on, 
one Gilbert Jessup, in another state, and some 
hundreds of miles distant, with no opportu- 
nity or suspicion of piracy, was perfecting an 
invention embodymg the substantial principle 
of defendants' device. T^Tiile the exact day 
upon which his invention was so far perfected 
as to be patentable cannot be ascertained, the 
testimony shows that he had completed 
twelve machines by May, 1859. It is scarcely 
probable that he would have made that nxun- 
ber of machines until after he had perfected 
his invention, and I think, under all the cir- 
cumstances, we are authorized to eondude 
that he was entitled to a patent quite as soon, 
if not sooner than Moore. He appears to have 
commenced proceedings to obtain a patent as 
soon as May, 1860, but owing to some delay 
on the part of his solicitors in New York, his 
application was not placed upon file until after 
the Moore patent had been issued. It is vei-y 
difficult to fix the precise relative dates of 
these inventions, but in view of the fact that 
no suspicion of bad faith attaches to Jessup; 
that his invention was at once put into prac- 
tical operation and the manufacture of ma- 
chines commenced on a large scale, we think 
the court is bound to sustain his invention, if 
possible, particularly as the principle upon 
which it operates is quite different from that 
of the complainants' device. 

The third daim of complainants' patent of 
1860 is as follows: "I claim a distributing- 
cylinder for seeding-machines, having a bev- 
elled bearing, substantially in the manner and 
for the purposes specified." Here again com- 
plainant limits himself to distributing-cylin- 
ders, evidently having reference to the periph- 
ery feeding-cylinder set forth in his speci- 
fications. The value of a bevelled bearing in 
cylinders of this kind results from the tenden- 
cy of paiticles of earth, chaff and dust, car- 
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rled ore the peripliery of his wheel, to work 
toward the end and into the hearings, whence 
they are discharged with the seed. If we are 
to believe the testimony of defendants' wit- 
nesses upon this point, it would appear that 
the construction of their seed-wheel is such as 
to prevent the dust and chafE from entering 
the healings of the seed-wheels, the repeated 
revolutions of the wheels having a tendency 
to throw such particles toward the periphery, 
and that the^taper of the hub performs no 
function whatever in sowing the grain. It 
seems, too, that the operation of molding 
both huh and periphery is assisted by a slight 
taper from the centre outward, and if the 
bevelling in the hub is greater than the con- 
venience of molding requu*es, it is so slight 
as apparently to play no part in the operation 
of the machine. Upon this poinlf defendants' 
witness. Bogle, testifies as follows: 

"I have never discovered any difficulty aris- 
ing from the eflCects of dirt or straw getting 
into the bearings of the seed-wheel and cas- 
ing. In fact, the seed-cups refei-red to as 
mantifactured by our company are so con- 
structed that there is no liability whatever of 
dirt, straw or obstructions getting into said 
bearings, the hub of the distributing-wheel 
being entirely incased by casing, said casing 
being so formed that it affords a conducting 
surface by means of which the grain is car- 
ried over the bearing down into the seed and 
against the vertical face of the distributing- 
wheel, thus being prevented from coming in 
contact with the bearings of said wheel, in 
any manner. The said casing is fitted closely 
to the vertical face of the disti-ibuting-wheel, 
and the rotating motion of the wheel inclines 
the grain or other material finding its way 
into the seed-cup, toward the inner periphery 
of the carrying-flange found upon the vertical 
face of the wheel, thus conducting it directly 
away from contact with the bearings of the 
wheel and casing, and if the space between 
the casing and face of the wheel was even 
large enough to permit dirt, straw or other 
obstructions to pass through, the motion of 
the wheel, aided by gravity, would tend to 
■carry such obstructions immediately toward 
the flange of the wheel, as above stated, there- 
by preventing any trouble whatever that 
might occur under a different construction of 
the seed-cylinder and its casing." 

The sixth claim of Moore's patent of 1861 
is for "the combination of a removable driv- 
ing-shaft with a series of seeding-cylinders 
having independent bearings, whereby said 
shaft can at pleasure be removed to allow any 
of said cylinders to be taken out for repaii's 
without displacing the rest, substantially as 
described." 

The same principle of construction allied to 
the two prior claims will also limit this to 
the toothed distributing-cylinders described in 
the specifications. It seems to me, too, that so 
far as this claim is concerned, there is noth- 
ing in the patent of 1861, not already found, 
or at least suggested to a mechanic of ordi- 
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nary intelligence, in the patent of 1860. The 
shaft used in the earlier patent, being smaller 
than its bearing, must have been removable, 
and as the later patent does not claim any 
particular device for removing, it is satisfied 
by any shaft which is removable. Nothing 
else is set up in this claim but a multiplica- 
tion of the seeding-cylinders described in the 
first patent. This is not patentable. The bill 
must be dismissed. 

[For another case involving these patents, see 
"Westcott V. Wayne Agricultural Works, 11 
Fed. 298.] 
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MOORE V. UNION MUTUAL LIFE INS. CO. 
et al. 

[5 Ins. Law J. 517.] i 

Circuit Court, D. Nebraska. July, 1876. 

Usury —Life Insurakoe Company Loan — Cos- 
PESSios op Judgment. 

1. The acceptance of mortgages by a life com- 
pany in Nebraska in 1872, as security for loans, 
was not illegal. 

2. Where mortgages for $20,000 were given 
as security for loans on which life insurance for 
about §80,000 was required on the life of the bor- 
rower and others, and the net loans, after de- 
ducting premiums, interest, commissions, etc., 
amounted to about $16,000, held, that the insur- 
ance was excessive, and the mortgages were 
usurious, and the contract void to the extent de- 
clared by the statute. 

3. Where loans had been made on certain se- 
curities by a life company, and, the borrower be- 
ing threatened by judgment creditors to the 
amount of about $6,000, the company advanced 
$3,000, with which its agent obtained the satis- 
faction of the judgments of record, after which 
the borrower confessed judgment for $6,000 in 
favor of the company, held, that the confession 
stands as security for only $3,000 with inter- 
est. 

The action is brought for an accounting 
between complainant [James W. Moore] and 
the company and [John F.] Kinney, and for 
a decree declaring certain mortgages executed 
by [David B.] McMechan and his wife void, 
and for a perpetual injunction restraining 
the company from issuing order of sale or 
execution upon certain confessions of judg- 
ment given by McMechan to the company 
about forty days before he was adjudicated 
a bankrupt. 

McMechan was a dealer in hardware, stoves, 
etc., in Nebraska City. In 1872 he became 
embarrassed; judgments aggregating several 
thousand dollars were obtained against him, 
and executions were being levied upon his 
stock. Kinney was the company's general 
agent in Nebraska. The company's loans 
were generally made in connection with 
life insurance, the applicant taking a certain 
amount of insurance upon his life, and pay- 
ing the premimns to the company, the usual 
proportion being $5 of insurance to $1 of 
loan. McMechan applied to Kinney for $12,- 
000," which, on application to the company, 
was granted, the agreement being, in con- 

1 [Reprinted by permission.] 
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sideration of the amouiit of tlie loan, that he 
should take only $36,000 insurance, pay twelve 
per cent- interest in advance on the loan, 
and pay a bonus of three per cent, upon the 
sum loaned to Kinney. McMechan there- 
upon executed his note and a mortgage upon 
certain realty for $12,000. Before the money 
had been advanced, a further loan of $8,000 
was negotiated, the agreement being for 
$40,000 additional life insurance and the pay- 
ment of a three per cent, bonus and $1,000 
to Kinney. As security, a second mortgage 
upon the realty and a mortgage upon the 
stock for $8,000 were executed by McMechan, 
and for further secm-ity notes given by his 
customers were placed in the hands of 
Kinney. The company's limit on a single 
risk being $20,000, two brothers of McMechan 
were examined for policies and the premiums 
charged to him. The policies were not de- 
livered to the applicants, and $15,000 of the 
insurance for which premiums were paid was 
not applied for, but the premiums stood as 
a credit on the company's boolis, for which 
a policy might be taken. The company 
paid the net sum, deducting premiums, in- 
terest, etc., $16,005.65, to Mcllechan's credit- 
or's, through Kinney, in various sums, on the 
order of McMechan. In January, 1874, Mc- 
Mechan again became embarrassed, and judg- 
ment creditors to the amount of about $6,000 
threatened to contest the chattel mortgage 
held by the company. These judgments were 
satisfied of record by a further advance of 
about $3,000 by the company, the creditors 
accepting fifty per cent., whereupon Mc- 
ilechan, according to agreement, confessed 
judgment in favor of the company for $6,- 
734.40, and also confessed judgment in fore- 
closure for $8,770.11, the amount claimed 
as due under the second loan of $8,000. and 
decree was entered directing the sale of the 
real estate in the mortgage mentioned. In 
February the company issued execution upon 
their judgment at law, which was levied for 
its full amount upon McMechan's stock in 
ti'ade in his store. Kinney, acting for the 
company, purchased the entire stock on the 
agreement that the goods were to be inven- 
toried at the cost price, with freight added, 
and the amount credited upon what Mc- 
Mechan owed the company. The inventory 
showed a valuation of $9,000, according to 
the company, and from $11,000 to $18,000, 
according to plaintiff. McMechan's store 
building was leased by the company at a 
monthly rental of $50, and retained in its 
possession, and McMechan conducted the busi- 
ness thereafter as an employee of the com- 
pany until the goods were seized by the 
sheriff for taxes against JMcMechan. It was 
alleged that through the negligence of Kin- 
ney in regard to collecting the notes placed 
with him as collaterals, a large amount was 
lost to McMechan. It was also alleged that 
a large amount had been paid by McMechan, 
and many notes collected or converted by the 
company; also that the company received from 



McMechan the proceeds of sales of his goods^ 
which were misapplied. It was claimed by 
the company that the taking of life insur- 
ance was not a condition precedent to the 
loan: also that the bonus or commission of 
Kinney was for services to McMechan, with 
which the company had nothing to do; also 
that the advance of $3,000 was not a loan 
to McMechan; also that the notes given as 
collateral were mostly worthless; also that 
McMechan was satisfied with the judgment 
ti-ansaction; also that the stock of goods 
was seized and sold by the sheriff on another 
claini, and no consideration for them was 
received by the company; also that a full ac- 
counting was had with McMechan at the 
time of confessing judgment; also that Mc- 
Mechan, was put into banki-uptcy by the 
creditors whose claims had been satisfied, by 
means of new obligations obtained secretly 
from McMechan, On the case being brought 
up, leave was granted to the company to 
file a cross bill to foreclose the $12,000 mort- 
gage, 

E. F. Warren and Savage & Slanderson, for 
complainant. 

A borrower may avail himself of usury in 
the contract to obtain relief, and his assignee 
in banki-uptcy is in the same situation. 
Schermerhorn v. Talman, 14 N. T. 93; Wil- 
liams V. Fitzhugh, 37 N. Y. 444, citing Post 
y- Bank of TJtica, 7 Hill, 391; Peters v, Morti- 
mer, 4 Edw, Ch. 279; Peai-sall v. Kingsland, 

3 Edw. Ch. 195; Diy-Dock Bank v. American 
Life Ins. & Trust Co., 3 Comst. [3 N. Y.] 351; 
Riggs V. Powers, 6 Ohio St. 19; 1 Ohio St. 
298-312; Rev. St. U. S. § 5046; Allen v. 
Massay, 17 WaU, [84 U. S.] 351. 

The transaction was usurious, first, because 
interest was charged from the date of the 
$12,000 note, while the money was not ad- 
vanced until over three months later. It 
was claimed that the money was ready, and 
it was McMechan's fault that it was not 
sooner disbursed, but no check was then sent 
by the company to Kinney for such loan, as 
was their usual course. Second, premiums 
were charged for policies not delivered. Ful- 
ton Bank v. Benedict, 1 Hall, 480; Fire 
Oases of Utica Ins. Co. v. Cadwell, 3 Wend. 
296; New York Fire Ins. Co. v. Donaldson, 

4 Edw. Ch. 199, distinguished. Third, about 
$15,000 of insurance was charged and paid 
for, on which no risk was assumed. The re- 
quiring of $80,000 insurance where only $20,- 
000 would be accepted on the borrower's own 
life, and charging premiums on insurance not 
taken, are evidence that the insurance was 
a condition precedent to the loan. 

The transaction was usurious on account 
of the excessive sums retained as charges 
and commissions. Kinney was not entitled 
to them on account of any adequate sei"vice 
rendered. As general agent accustomed to 
effect loans for the company his acts were 
those of the company. He was not the agent 
of McMechan in the transaction. Kinney re- 
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ceived no salary for attending to loans, but 
was remunerated I)y commissions. The com- 
pany must have been knowing to the facts. 
Any loss imposed on the borrower, in addi- 
tion to the amount lent and lawful interest, 
is a violation of the law restricting the lender 
to a specified rate. The money received by 
McMechan cost him thirty-three and one- 
Lalf per cent per annum. Rogers v, Buck- 
ingham, 33 Conn. 86; Butterworth v. Pecare, 
8 Bosw. 671, 675-677. Tyler, Usury, 325 et 
seq.; Williams v. Hance, 7 Paige, 581; Bank 
V. Hoyt, 32 N. Y. 119; Reed v. Smith, 9 
Cow. 648-650; Bank v. Owens, 2 Pet. [27 U. 
S.] 527; McFarland v. Carr, 16 Wis. 529; 
Cases of Crane v. Hubbel, 7 Paige, 413; Bar- 
retto V. Snowden, 5 Wend. 181; Condit v. 
Baldwin, 21 N. Y. 219, where the lender was 
ignorant of bonus exacted by agent, distin- 
guished. 

, It is urged that the sums were willingly paid 
by McMechan, but the law regards usurious 
terms as involuntary and the result of com- 
pulsion. Schroepel v- Corning, 5 Denio, 236. 
Though usvrj paid may not be recovered, the 
debtor may insist on its deduction from any 
part of the debt unpaid, and it may be ap- 
plied to the satisfaction of the principal. Far- 
well v. Meyer, 35 111. 40; Booker v. Ander- 
son, Id. 66; Saylor v. Daniels, 37 111. 216, 331; 
Wood V- Lake, 13 Wis. 84; Gill v. Rice, Id. 
540. The company were guilty of gross negli- 
gence in that Kinney did nothing more to 
collect the notes than to notify the debtois 
by letter of the fact, and request their pay- 
ment, and McMechan. is entitled to credit for 
the entire amount of the same. Jennison v. 
Parker, 7 Mich. 355; Watts v. Willing (Pa.) 

2 Dall. [2 U. S.] 100; 2 Pars. Cont. p. Ill; 
Lamberton v. Windom, 12 Minn. 241 [GiL 
151]; Ex parte Mure, 2 Cox, 63; Noland v. 
Clark, 10 B. Mon. 239; Beale v. Bank, 5 
Watts, 529; Lyon v. Bank, 12 Serg. & B. 67; 
Bank v. Peabody, 8 Har. [20 Pa. St.] 457; 

3 Lead. Cas. Eq. 356, 557; McKinister v. 
Bank of Utiea, 9 Wend. 46; Smedes v. Bank 
of Utica, 20 Johns. 372; Roberts v. Thomp- 
son, 14 Ohio St. 1; Douglass v. Reynolds, 7 
Pet. [32 U. S.] 113. 

The mortgages given to the company were 
contrary to the policy of the state, prejudi- 
cial to its interests, and contrary to the ex- 
press power of the statutes, and therefore 
void. A foreign corporation can do nothing 
in Nebraska contrary to the policy or statutes 
of the state, or prejudicial to its interests. 
Bank of Augusta v. Earle, 13 Pet. [38 U. S.] 
519; Paul v. Virginia, 8 Wall. [75 U. S.] 181; 
Ducat V. Chicago, 10 Wall. [77 TJ. S.] 410; 
Insurance Co. v. French, 18 How. [59 tJ. S.] 
407; Ranyon v. Costeu's Lessees, 14 Pet. [39 
U. S.] 122; Stoney v. Ins. Co., 11 Paige, 637; 
Ins. Co. V. Owen, 15 Gray, 491; State Bank v. 
CoquUIard, 6 Ind. 232; Bard v. Poole, 12 N. 
Y. 495; Aug. & A. Corp. (9th Ed.) § 265. At 
the date of these mortgages it was unlawful 
for a company in the state to hold or purchase 
real estate, except such as was necessary in 
17FED.CAS. — 45 
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its legitimate business of insurance, and 
deeds or conveyances for any other purpose 
were void. The term "deed" included every 
instrument in writing by which any estate 
or interest in lands was created, aliened, 
mortgaged or assigned. Gen. St. c. 11, § 4; 
Revision 1873, p. 161; Rev. St 1866, c. 25, § 4; 
Revision 1873, § 23, c. 25, p. 395; Id. § 46, c. 
61, p. 880. 

Q?he policy of the state has been to impose 
similar restrictions though more liberal, on 
domestic corporations. Gen. St., Revision 
1873, § 16, c. 33, resembling Rev. St. U. S. § 
5137, p. 999, which was construed in Kansas 
Valley Bank v. Rowell [Case No. 7,611]. 
Case of Bank v. North, 4 Johns. Oh. 371, dis- 
tinguished. Gen. St, Revision 1873, c. 11, §§ 
19. 22, 42, 49, 61, 74, 85, 125, 165; Id. § 41, c. 
33, p. 445. The company's charter provides 
that real estate mortgaged to it for seeiurity, 
or taken on loans, shall be offered for sale 
every four years. Under this provision the 
company cannot be forced to sell, and unless 
the mortgages are invalid a release from the 
mortgagor would merge the title, and the 
corporation would be able to bar alienation of 
real property. Carroll v. City of East St 
Louis, 67 111. 568, 2 Cent Law J. 557. If the 
mortgages be illegal the whole transaction is 
void, and cannot be enforced. Philadelphia 
Loan Co. V.Towner, 13 Conn. 249; Utica Ins. 
Co. V. Scott, 19 Johns. 1, excepted to; Coppel 
V. Hall, 7 Wall. [74 U. S.] 542, 558; Fowler v. 
Scully, 72 Pa. St. 456; Seidenbender v. 
Charles, 4 Serg. & R. 160; Bank v. Owens, 2 
Pet [27 U. S.] 53S; Bank v. Lanier, 11 Wall. 
[78 U. S.] 369; Burkholder v. Beetem, 65 Pa. 
St 496; Mitchell v. Smith, 1 Bm. 110; May- 
bin V. Coulon (Pa.) 4 Dall. [4 U. S.] 29S; 
[Duncanson v. M'Lure] Id. 308; Badgley v. 
Beale, S Watts, 263; 6 Watts. 231; 7 Watts. 
343; Fowler v. Scully, 72 Pa, St 456. 

If the $3,054.75 advanced by the company 
to obtain satisfaction of judgments against 
McMechan of record was not a loan to Mc- 
Mechan, as alleged by the company, it was a 
voluntary payment, for whose repayment 
they have no valid demand, and the subse- 
Quent confession of judgments might be 
inquired into as fraudulent. The judgments 
were void, having been made while the 
debtor was insolvent and in contemplation of 
bankruptcy. McSfechan was adjudged bank- 
rupt on the ground that he had confessed 
judgment in favor of the company, intending 
to give them an unlawful preference. Sec- 
tions 35, 39, Bankrupt Act. The confessions 
estop the debtor from inquiry, but not the as- 
signee. The judgments can only be assailed 
for fraud. Credit was not given to Mc- 
Mechan for the inventoried value of the 
goods, as agreed, and, if the company never 
received any consideration on account of a 
seizure by the sheriff, it is their own con- 
cern. The sheriff's claim was known to Kin- 
ney and the company at the time of seizure, 
and the company alleged the piurchase in 
two previous suits. The company, having 
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reason to believe McMeehan insolvent at the 
time of confessing judgment, should not be 
allowed to prove for more than half the debt. 
Section 39, Bankrupt Law. To secure them- 
selves as against other creditors having judg- 
ments aggregating upward of ?6,000, the com- 
pany induced McLIeehan to confess for double 
the amount advanced, and issued execution, 
and directed the levy on his stock. 

E. Wakely, for defendant 

The position that the company had no pow- 
er to loan on real-estate security in Nebraska 
is sweeping and far-reaching. Millions have 
been so loaned by foreign corporations, and, 
if the position is sound, the securities are 
worthless, even if the loans are not void. 
The objection is easily met. By its charter 
the companj^ had power to make such loans. 
Charter, § 6, p. 6; Id. § 1, p. 1. A corporation 
may do in any state what its charter em- 
powers it to do in its own, provided the act 
is not forbidden by or against the policy of 
such state. Bank of Augusta v. Earle, 13 
Pet. [38 U. S.] 519; Kennebec Co. v. Augus- 
ta Ins. Co., 6 Gray, 204; American ilut. Life 
Ins. Co. V. Owen, 15 Gray, 49i; Arms v. 
Conant, 36 Vt 744; Western v. Genesee Mut. 
Ins. Co., 2 Kern [12 N. Y.] 258; Farmers' 
L. & T. Co. V. McKinney [Case No. 4,667]; 
Connecticut Mut. Life Ins. Co. v. Albert, 39 
Mo. 181; Blair v. Perpetual Ins. Co., 10 Mo. 
559; Lathrop v. Commercial Bank of Scioto, 
S Dana> 114; Connecticut Mut. Life Ins. Co. 
V. Cross, 18 "Wis. 109; Bard v. Poole, 2 Kem 
[12 N. Y.] 505; 38 Wis. 109. 

By the strongest implication, Nebraska 
statutes recognize the power of foreign com- 
panies to loan on real-estate security. St. 
1866, § 5, pp. 189, 190, 193, 194, 188. This 
chapter applies to life companies. Gen. St. 
Neb. p. 428, c. 33, §§ 1, 41. Kinney had no 
authority to contract the loan. It was made 
by the company at the home office. The en- 
tire §12,000, less one year's interest and 
premiums, and the $8,000, less premiums, 
were forwarded to Kinney. The company 
neither knew of nor sanctioned the bonus of 
Kinney. It was given for services of Kin- 
ney to McMecham. There is no usury un- 
less the lender knows of or sanctions an 
agreement for commission. The agent has 
no implied authority to do an unlawful act. 
If for services to the borrower, commission 
is not usury. The only contract was in writ- 
ing by officers of the company. An agent 
without power to contract has no power to 
make a lawful agreement usurious by his 
own private agreement for compensation, 
Condit V. Baldwin, 21 N. Y. 219; Bell v. Day, 
32 N. Y. 175; Thurston v. Cornell, 38 N. Y. 
281; Muir v. Newark Sav. Inst, 1 C. E. 
Green [16 N. J. Eq.] 537; Conover v. Van 
Mater, 3 G. E. Green [18 N. J. Eq.] 481; Hyde 
V. Goodnow, 3 Comst. [N. Y.] 266; Baxter v. 
Buck, 10 Vt 548; Fay v. Lovejoy, 20 Wis. 
407; Rogers v. Buckingham, 33 Conn. 81; 
Banks v. McOlellan, 24 Md. 62; Jones v. 



Berryhill, 25 Iowa, 289; Mining Co. v. Gwy- 
er, 48 Ga. 11; Beadle v. Munson, 30 Conn. 
175; Corlies v. Estes, 31 Vt 653; North v. 
Sergeant, 33 Barb. 350; Philo v. Butterfield, 
3 Neb. 256. 

The condition requiring life insurance was 
not usurious. The premiums were the usual 
rates required, without a loan. The insured 
had the full value of his premiums in the 
obligation of the insurer to pay at death. 
Clarke v. Shcehan, 47 N. Y. 188; Utica Ins. 
Co. V. Cad well, 3 Wend. 296; New York Fire 
Ins. Co. V. Donaldson, 3 Edw. Ch. 199; Brook- 
lyn Bank V. Waring, 2 Sand. Ch. 1; Dowdall 
V. Lenox, 2 Edw. Ch. 267; Bullock v. Boyd, 
HofC. Ch. 299; Valentine v. Conner, 40 N. Y. 
248; Fellows v. American Life Insurance 
& Trust Co., 1 Sand. Ch. 203; Stille v. An- 
drews, 4 C. E. Green [19 N. J. Eq.] 4C©; Jar- 
vis' Appeal, 27 Conn. 432; Roane v. Bank of 
Nasliville, 1 Head. 526. 

Usury is alleged because the company took 
and retained papers which bore interest from 
a date prior to the receipt of the money by the 
borrower- The papers were dated as of the 
time of execution and acknowledgment of 
mortgage, which could not properly have been 
changed. The money was then in readiness. 
The only claim could be for an inadvertent 
omission to indorse a few days' interest cred- 
it, by which alone the discrepancy could 
properly be corrected. The lender has a right 
to interest from the time the loan is to take 
efifect, where the money is ready and the de- 
lay in paying it over is not the fault of the 
lender. Bank of U. S. v. Wagner, 9 Pet. 
[34 U. S.] 378-399; Knox v. Goodwm, 25 
Wend. 643; Booth v. Swezey, 8 N. Y. 270; 
Dowdall V. Lenox, 2 Edw. Ch. 266; Walker 
V. Bank* of Washington, 3 How. [44 U. S.] 
62; Muir v. Newark Sav. Inst, 1 C E. 
Green [16 N. J. Eq.] 537; Howell v. Auteu 
[1 H. W. Green] 2 N. J. Eq. 44; Ware v. 
Thompson, 13 N. J. Eq. 66; Auble v. Trim- 
mer, 7 N- J, Eq. 242; Beals v. Benjamin, 33 
N. Y. 61; XXoak v. Snapp, 1 Cold. 180; Stark 
V. Coffin. 105 Mass. 328-333; Banks v. Van 
Antwerp. 15 Harek, 29. 

This court cannot enjoin proceedings to 
enforce the judgments. The bankrupt law 
does not provide for it Peek v. Jenness, 7 
How, [48 U. S.] 012; Orton v. Smith, 18 How. 
[59 U. S.] 263; Ingraham v. Dawson, 20 
How. [61 U. S.] 486; Freeman v. Howe, 24 
How. [65 U. S.] 450; 4 Ch. 179; 7 Ch. 279. 

The larger judgment was simply for the 
foreclosure of the §8,000 mortgage, which the 
bankrupt law does not prohibit. The smaller 
judgment was for a present consideration, for 
money to pay ofC other debts, not to get 
a preference. There was no fraud; it was 
done in good faith; and without fraud a per- 
son may advance money to an insolvent debt- 
or, and take property as security. Cook v. 
Tullis, 18 Wall. [85 U. S.] 332; Gibson v. 
Warden, 14 Wall. [81 XI. S.] 244; Tiffany v. 
Luces, 15 Wall. [82 U. S.] 410; O'Connor v. 
Parker, 23 Mich. 22; Darby v. Boatman's 
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■Sav. Inst [Case No. 3,571]; Gaffney v. Sig- 
naigo [Id. 5,169]; Darby v. Lucas [Id. 3,573]; 
McKinney v. Harding [Id. 8,866]; Lenihan v. 
llamann, 55 N. Y. 652; Bentley v. Wells, 61 
m. 59; Biddle's Appeal, 68 Pa. St. 13; In re 
Burns, T A. S. Ry. 100; Vogle v. Lathrop 
[Case No. 16,985]. 

No accounting respecting the collaterals is 
necessary. All sums received on them have 
already been settled between the parties. A 
creditor cannot be compelled to exhaust his 
■collaterals before resorting to other securities, 
where the assignee represents general cred- 
itors and no lienholder. Kinney was guilty 
•of no negligence in regard to them; there has 
been no conversion, nor offer to redeem them. 
They were practically almost worthless. 

The argument of complainant against the 
right of the company to take mortgages is a 
misconstruction of the statute in which com- 
panies are prohibited from holding lands, 
but permitted to take mortgages, while in 
another chapter quoted, for certain prescrib- 
ed purposes only, mortgages are included in 
■conveyances. To hold land is a different 
thing from having a mortgage lien. The 
mortgagor holds the land. Gen. Rev. § 55, p. 
881. 

There is no foundation for the distinction 
alleged between foreign and domestic com-, 
panies. Chapter 25, St. 1866, §§ 1, 2, and 
prohibiting section. The act of 1873 quoted 
was subsequent to the execution of the mort- 
gages, and excepts life companies, while it 
recognizes the power to take moxtgages. Case 
of Carroll v. City of SL Louis concerned the 
unlimited purchase of land, not the policy 
■of Nebraska concerning the mortgage se- 
curities. To entitle a debtor to credit for 
<;oUaterals not collected, the remedy against 
him must be shown to be lost through the 
negligence of the creditor holding them. Mc- 
Slecham virtually controlled proceedings to 
•collect. 

The policies were clearly delivered. They 
were held by Eanney ready for delivery when 
-called for. In case of death the money could 
have been collected. The ?300 premiums un- 
applied were applicable to any policy when 
applied for; and the company has not re- 
fused to issue a policy. 

Mc3Iechan's equity under the $8,000 was 
-ff^orth nothing. A creditor may foreclose an 
•equity by a confessed judgment, and no 
wrong be done an unpaid creditor, unless it 
Tvas valuable. 

DILLON, Circuit Judge. I am of opinion: 

1. That the defendant company had the 
power to take and receive the mortgages, 
•and they are not void ab initio. 

2. I find that the mortgages are usurious. 
This result I reach upon the special circum- 
stances of this case, placing it largely upon 
the ground that the requMng of such a large 
-and extraordinary amount of insurance, not 
-only upon the life of the borrower, but upon 
i;hat of others, as a condition of making the 



loans, is a direct loss to the borrower, and 
in violation of the purpose and policy of the 
usury laws. Under the statute of Nebraska, 
no previous tender by the borrower is neces- 
sary as a condition of relief, and the contract, 
though usurious, is void only to the extent 
declared by the statute. Rev. St. Neb. p- 
447. 

3. The confession of judgment for .$6,734.40 
stands as a security only for $3,054, and in- 
terest. 

4. The contracts being usurious, payments 
are to be applied in reduction of the princi- 
pal. 

5. An accoimt must be taken in respect of 
all the .transactions between the parties set 
forth in pleadings. The company is to be 
charged with the goods purchased at agreed 
price, $11,046.80, less amount of valid taxes 
thereon at time of sale, as to which proofs 
may be taken by the master, if the question 
has not been fully adjudicated. The company 
is to be charged with the amounts actually 
received on the collaterals. I find that there 
is no liability in respect to the alleged negli- 
gence in not collecting the collaterals. The com- 
pany to be charged with net amounts received 
from sales ot goods, deducting fair and rea- 
sonable expenses of sales, and respecting and 
carrying out any fair and just settlement of 
the pai-ties in this regard. Also with the rent 
of the store at agreed rate, $50 per month. 
Also with any premiums charged in respect 
of the $15,000 life insurance for which no 
risk was assumed by the company. The com- 
missions at 3 per cent, to be credited on the 
respective mortgages; the other charges of 
the agent may stand unless by further proof 
they are shown to be more than the value 
of the services rendered. The credits to the 
estate in banki-uptcy to be applied first on the 
$3,054 and interest thereon; next on the 
$8,000 loan, and any balance on the $12,00;) 
loan. Let interlocutory decree be drawn ac- 
cordingly, and cause referred to master to 
take and state an account Right reserved, 
on coming in of report to modify the fore- 
going. 
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Case Ko. 9,778. 

MOORE V.' VOSS. 

[1 Cranch. O. C. 179.] i 

Circuit Court, District of Columbia. July 
Term, 1804. 

Payment — ^Discharge in BASKKOPTcr— Evidence 
— How Proved. 

1. Bankruptcy of the plaintiff cannot he proved 
by parol. 

2. If the original entries are lost, a copy may 
be given in evidence. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Assumpsit for goods sold and delivered. 

Mr. Hewitt, for defeBdant [Nicholas Voss] 
offered parol evidence to prove the bankrupt- 
cy of the plaintiff [Thomas Moore] and as- 
signment of his effects, to show that the 
plaintiff could not maintain the action. Re- 
fused. 

At the prayer of the defendant's counsel, 
THE COURT (KILTY, Chief -Judge, absent) 
gave the following direction to the jury: 
That if they should be of opinion, from the 
evidence, that the book produced is the origi- 
nal entry af the sale and delivery, or if they 
should be of opinion, from the evidence, that 
a former entry had been made, but that the 
same is now lost or destroyed, and that this 
book was truly copied from the original en- 
try by the witness, then this book is evi- 
dence; but if they should be of opinion that 
prior entries exist which are not produced, 
then this book is not evidence. Peake, Ev. 
136; Church v. Perkins, 3 Term R. 749. 
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Case ITo. 9,779, 

MOORE et al. v. WALTON et al. 

[9 N. B. R. (1874) 402.] i 
District Court, N. D. Mississippi. 

Partnership — Monet Advanced — Right op 
Election — Bankrupt Act. 
A was an esperienced merchant, without 
means. B and C each had some money which 
they were willing to risk in a mercantile enter- 
prise, but did not intend to render themselves 
liable for the debts of the concern, should it 
piove unsuccessful. B and C advanced the mon- 
ey to purchase the stock of merchandise, the 
business to be carried on in A's name, giving B 
and C the option to share in the profits, if suc- 
cessful, and if not, then to receive back the 
amount advanced with ten per cent, interest. 
Hdd, that B and O did not have such an interest 
in the business as to render them liable as part- 
ners, within the meaning of the bankrupt act, 
the evidence showing there was never an elec- 
tion, on the part of B and C, to share in lie 
profits, and a partnership inter se was never en- 
tered into. Petition dismissed as to B. and C. 

In bankruptcy. 

HILL, District Judge. This is a petition 
in involuntary bankruptcy, filed by petition- 
ers against the defendants, J. C. Walton, H. 
W. Berkley and Wm. F. Parks, charging 
that the said defendants were co-partners, 
doing business as merchants In the village 
of Red Banks, in this district, under the 
firm name and style of J. O. Walton, and 
that as such they did, within six months be- 
fore the filing of the petition, commit an act 
of bankruptcy within the meaning of the 
bankrupt law [of 1867 (14 Stat 517)], in this, 
that they suspended the payment of their 
commercial paper, and did not resume pay- 
ment within fourteen days. The petition 
further charges that the defendants had 
fraudulently, and with a view of defeating 

1 [Reprinted by permission.] 



the petitioners and their other creditors of 
said firm, combined together to place their 
assets and means beyond the reach of their 
creditors. That said Parks and Berkley 
were dormant and secret partners of said 
firm, contributing the capital and receiving 
part of the profits, and that to avoid liability 
as such the said Walton had executed a 
pretended deed of trust to one Gandum, up- 
on the pretence of conveying to him all his 
goods, debts, &c., as security for a pretended 
debt due from said Walton to Berkley, and 
that Walton had conveyed or was about to 
do so, and invested in propei-ty in Tennessee 
in the name of his wife, a large portion of 
the money belonging to said firm. The de- 
fendants have filed separate answers de- 
nying the partnership and denying that 
Berkley and Parks ever had any interest in 
the business other than that they each had 
loaned Walton one thousand dollars at ten 
per cent, interest, for the purpose of pui*- 
chasing the stock; that Berkley, as a friend 
of Walton, had paid Parks, and for repay- 
ment of this sum and the amount advanced 
by himself, took the trust deed mentioned, 
and deny all fraud charged. Walton ad- 
mits his insolvency and suspension and non- 
resumption of payment of his commercial 
paper as charged; so that so far as he is 
concerned there is no doubt of his having 
committed an act of bankruptcy, and must 
be so declared. 

The difficult question to be determined un- 
der the facts as established by the proof, 
under the rules of law as applied thereto, is 
as to whether Berkley and Parks were part- 
ners, either as secret partners, as charged; 
or, if not, whether they had so held them- 
selves out to the world as partners as to 
render them liable to be declared bankrupts 
as such. I must admit that of the many 
cases brought before ^nd considered by me 
under the bankrupt law, I have never found 
one so difficult of a satisfactory solution, 
either as to the facts or the law. Without 
entering into a particular analysis of the 
proof, I will state the facts which to my 
mind it establishes. Walton was an ex- 
perienced merchant, but without means. 
Berldey and Parks eaeh_, had some money 
which they were willing to risk in a mer- 
cantile enterprise, but did not intend to ren- 
der themselves liable for the debts of the 
concern should it prove unsuccessful; to 
avoid this they advanced the money to pur- 
chase the stock of merchandise, the busi- 
ness to be carried on 'in Walton's name 
alone, giving to them the option to share in 
the profits if successful, or if not successful, 
then to receive back the amount advanced 
with ten per cent, interest. The business 
was conducted with this understanding, un- 
til in January, 1870, when Parks, becoming 
dissatisfied, demanded a settlement, which 
was made, and Berkley executed to him 
his note for the balance due him, which was 
afterwards paid, and he ceased to have any 
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further coBueetion witli it. Berkley cojitinu- 
ed under the original agreement until the 
failure of the business, ahout the end of 
the year 1870, -when he took possession of 
the remnant of the merchandise and debts, 
claiming under the trust deed dated in 
April previous, hut not admitted to record 
until the last of October, 1870. The notes 
executed to petitioners were executed up- 
on the 4th of Jtme, 1870. The proof shows 
that both Parks and Berkley aided Wal- 
ton in the sale of the goods, and that both 
manifested an interest in the business, the 
former up to the settlement stated, and the 
latter up to the failure, inconsistent with 
any other conclusion than that they were 
either interested in it, or contemplated be- 
coming so. This is especially shown by the 
conduct of the parties about the time and 
during the settlement with Parks in Janu- 
ary, 1870. The most remarkable conclusion 
is that neither had determined whether to 
take a share of the profits or the money 
with interest up to the falling out between 
Parks and Walton in January, 1870, when he 
elected to take his money with interest, which 
he, as between themselves, had a right to do 
under the agreement; and that Berkley did 
not make his election until the filing of the 
trust deed for record, last October, 1870, and 
perhaps not until the business was broken 
up, shortly before this petition was filed, 
when he claims, as a creditor and not as a 
partner, to take what was left Walton de- 
nies that he took anything with him, and 
there is no proof that he did, and, if not, 
Berkley got all that remained. 

The above conclusions are fairly deducible 
from the proof. The queslion is, do they 
establish in Berkley and Parks, or either of 
them, such an interest in the business as to 
render them liable as partners within the 
meaning of the bankrupt law? Partnerships 
are formed in various ways; usually it is an 
agreement between two or more, in which 
it is stipulated that the parties will con- 
tribute their capital and skill, one or both, 
in an enterprise, and share the profits and 
bear the losses in such proportions as may 
be agreed upon. It matters not what that 
proportion may be, one may have more, an- 
other less, the «d:ent of the interest being 
immaterial, but the quality of it must be 
the same; each must have a voice in con- 
trolling the business, and each is the agent 
for his co-partners with authority to bind 
them in reference to matters within the 
scope of the co-partnership business. These 
are the principal elements of a general part- 
nership. Or as between themselves one may 
furnish the capital and another transact the 
business. The business may be conducted 
in such name as the members may choose 
to adopt. Some may be secret or dormant 
members of the firm, and unknown to the 
world, or to any but themselves; yet if 
such members have an interest in the profits 
as such, it will render them liable for all 
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the contracts entered into by the firm within 
the scope of the co-partnership business. 
Again, one having, as between himself and 
the other member or members of the firm, 
no interest whatever, either in sharing the 
profits or bearing the losses, yet by holding 
himself out to the world as a partner may 
render himself liable as such to those deal- 
ing with the firm; he may be willing to 
give his credit to it, and this is usually done 
by permitting his name to be used as a 
member of the firm, or by representing him- 
self as such. Those dealing with the firm 
have no interest, in questions of interest as 
between the members themselves. Or one 
representing himself, to an individual or an 
individual firm, as a member of a firm, will 
be liable to those to whom he thus repre- 
sents himself for any contract made with 
such person or persons by such firm, but 
if such representation is confined to those to 
whom made, with the restriction that it is 
not to be repeated to another, the liability 
will be limited to those to whom the repre- 
sentation is made. If no restriction is im- 
posed, then the r-epetition of the representa- 
tion so made, by those to whom made, to 
others, will bind the party, for by his rep- 
resentation without restriction he has add- 
ed, by credit, ta the firm, and must be held 
by it. 

These being some of the general rules, 
what is the result when applied to the facts 
as forced from the proof? I am inclined to 
the opinion that there was no partnership 
as between themselves, without an election 
to share in the profits, and that, although 
both Parks and Berkley contemplated mak- 
ing such election, it was never in fact made, 
and that a partnership inter se was never 
entered into. I am, however, inclined to- the 
opinion that their acts and conduct in rela- 
tion to the business was such as to justify 
those who gave credit to the business con- 
ducted in the name of J. 0. Walton, to be- 
lieve that they were partners and to render 
them liable for contracts as were made upon 
the belief that they were such partners. But 
the difficult question of solution is, can they, 
for such liability, be proceeded against as 
partners under the bankrupt law? This is 
a question of first impression in this or any 
other court, so far as I am informed, and 
is one of importance. This involuntary fea- 
ture of the bankrupt law is punitive in its 
character and effects, and, as such, should 
only be applied to those who do some act 
forbidden by the law, or who fail to do some 
act required by it. It is not the contracting 
the debt or debts only, that constitutes the 
act of bankruptcy, but it is something that 
is done or neglected to be done afterwards, 
and contemplates the power in each indi- 
vidual to refrain from doing the thing for- 
bidden, or having the power to do the thing 
required. This, every partner is presumed 
to possess, but one who has only lent his 
credit to the firm by holding himself out as 
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such and thereby liable to those who gave 
credit upon that account, having no interest 
in the business, or having no voice in the 
control over its affairs, has not such power, 
and such being the ease, it seems, ought not 
to be subject to this feature of the law, 
whilst he may be liable in action at law, or 
other legal proceedings, for the debts in- 
curred by the firm, upon the faith of his 
liability, by reason of his acts or words in 
so holding himself out, either to one or more 
individuals, or to the public in general, and 
if the latter, then he would be bound, wheth- 
er the party giving the credit knew it or 
not, for if he held himself out as such to the 
■ public, the public, or any member of it, had 
a right to give him credit. If I am correct 
in these conclusions it follows that neither 
Parks or Berkley can be declared bankrupts 
under these proceedings, although they may 
be liable to the creditors in a proper action 
brought for that purpose, which, as a mat- 
ter of course, cannot be adjudged in this 
proceeding. But the case, as now presented 
by the pleadings and proof, shows that the 
stock of merchandise seized by the marshal, 
and the debts due to J, 0. Walton, or their 
proceeds, belong to said "Walton, and axe 
subject to the payment of his debts, and for 
that purpose the title to the same will vest 
in the assignee when one shall have been 
appointed, and until that is done the pro- 
visional assignee will take all necessary 
steps to collect the same. The question as 
to the validity of the trust deed, not being 
directly put in issue in this proceeding is re- 
served, but this does not interfere with the 
right of the assignee to collect all the debts 
due, as though no such conveyance had been 
made. 

The judgment of the court, therefore, is 
that the proceedings be dismissed as to de- 
fendants Parks and Berkley, and that J. 0. 
Walton be declared a bankrupt; that war- 
rant issue and all other regular proceed- 
ings be had as in such cases. It is further 
ordered that the provisional assignee pay the 
costs of this proceeding, out of the funds in 
his hands, as such assignee, and that he 
also refund, out of the same, to petitioners 
the amount deposited by them and paid as 
costs. 

Case Wo. 9,780. 

MOORE V. WATERS. 

[5 Oranch. C. 0. 283.] i 

Circuit Court, District of Columbia. March 

Term. 1837. 

Justice op Peace — J okisdiotion — Incidental 

Questions. 

A justice of the peace may have jurisdiction of 

a matter, incidentally, of which he would not, 

1 [Reported by Hon. William Oranch, Chief 
Judge.] 



if it were the principal cause of action; there- 
fore he may have jurisdiction in an action Of 
debt upon a bond, in the penalty of fifty dollars, 
conditioned that if a certain bay mare should 
be proved not to be the property of J, B., the' 
bond should be in full force, otherwise, void; 
and thus collaterally try the title to the mare. 

Replevin of the plaintiff's property, taken by 
the defendant [John Waters] who was a con- 
stable, under and by virtue of a fieri facias 
issued by a justice of the peace upon a judg- 
ment, hy him rendered, in an action of debt 
upon a bond, in the penalty of fifty dollars, 
the condition of which was that if a certain 
bay mare (described therein) should be there- 
after legally proven not to be the property of 
James Brown, then the bond to be in full 
force; otherwise void. 

Mr. Brent, for plaintiff [James Moore], con- 
tended that the justice had no jurisdiction to 
try the title to the mare, which was the only 
matter tried by the justice. 

Mr. Bradley, contra. The cause of action 
is a debt of fifty dollars; this is within the 
jurisdiction of the justice, and he cannot be 
ousted of that jurisdiction by reason of any 
collateral matter which may come in question, 
incidentally upon the trial. 

THE COURT (MORSEDL, Cu-cuit Judge, 
doubting) was of opinion that the justice had 
jurisdiction of the cause. The bond was a 
contract to pay §50, upon a certain event. 
Whether that event had or had not occurred, 
was a question incidental to the question 
whether the debt was due or not. If the jus- 
tice admitted improper evidence, it was error, 
but could not oust him of jurisdiction. Ver- 
dict for defendant. 
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MOORE V. WILMARTH et al. 

[4 Leg. Int. 195.] 

Circuit Court, D. Massachusetts. Nov. 5, 1847. 

Execution — Lmprisonment for Debt — Federal 

Courts— Following State Phactice — 

Public and Private Debtors. 

1. If a debtor, after suit in this court, takes the 
benefit of the insolvent laws of Massachusetts, 
he is entitled, imder the acts of congress as to 
imprisonment for debt, to have an execution is- 
sued against his property alone. 

[See Moan v. Wilmarth, Case No. 9,686.] 

2. The body of a private debtor, when sued in 
a United States court, is imprisoned, or not, on 
execution, according to the laws and policy of 
the state in which the execution issues; but an 
execution against a debtor to the United States 
is governed by the uniform and fixed laws of 
congress, 

[See Moan v Wilmarth, Case No. 9,686.] 

Before WOODBURY, Circuit Justice. 

[Nowhere more fully reported; opinion not 
now accessible.] 
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Case Ho. 9,782. 

MOORE T. TOUNG. 

[4 Bi3S. 128.11 

Circuit Court, D. Indiana. Jan. Term, 1868. 

Baskruptct— Void Prefebesce— Chattei. Mort- 
gage — Right of Mortgagee to Take Posses- 
sios— Attempt to Sell — Recording — Bights 
OF Assignee. 

1. The filing by the mortgagor of a voluntary 
petition in bankruptcy is "an attempt to sell," 
within the meaning oJE the usual clause in chattel 
mortgages. 

2. A chattel mortgage on a stock of goods can 
only be prima facie fira.udulent, as being out of 
the usual and ordinary course of business, and 
its validity may be established by proof. 

3. In Indiana an unrecorded chattel mortgage, 
where the property is not delivered to the mort- 
gagee, is absolutely void, as against the assignee 
in bankruptcy of the mortgagor. 

[Cited in Re Oliver, Case No. 10,492.] 

4. The assignee is not one of "the parties to 
the mortgage," but for the collection of assets 
he represents the creditors, and may sue in every 
case where they might have sued had the debtor 
not become bankrupL 

[This was a bill by George J. Moore, as- 
signee in bankruptcy, against Zebulon J. 
Young.] 

A. C. Downey, for complainant. 

Carter, Downey & Gordon, for defendant. 

McDONAUD, District Judge. This is a pro- 
ceeding in chancery under the bankrupt law. 
The biU was filed October 30, 1867. The 
case it proceeds on is substantially as follows: 
On the first of July last, one Shadrach Hath- 
away and "WilUam H. Hathaway were in- 
debted to the defendant Young to the amount 
of four thousand dollars, for which they exe- 
cuted to him a note for that sum, payable in 
one year; and, to secure its payment, they exe- 
cuted to him a mortgage on about twelve 
thousand dollars worth of goods in a store at 
Vevay, in Switzerland county, Indiana, The 
Hafhaways then resided at Rising Sun, Ohio 
county, Indiana. Of this stock of goods, 
Young had then, and till August following, 
the custody as their agent and clerk to re- 
tail the same. 

On the 28th of August, 1867, the Hathaways 
were, on their own petition, by this court ad- 
judged bankrupts; and Moore, the complain- 
ant, was chosen their assignee in September 
following. At the time when the mortgage 
was executed, and till the time when the bill 
was filed, the goods in question were kept 
in a store-house in Vevay, which was held by 
the Hathaways under a lease for years. 

On the 23rd of October, 1867, Moore, as as- 
signee, demanded the possession of said store- 
house and goods from Yoimg, who refused to 
deliver them, claiming the right to retain the 
goods by virtue of the mortgage. The stoi-e- 
house is not included in the mortgage. 

1 [Reported by Josiah H. Bissoll, Esq., and 
here reprinted by permission.] * 



The bill charges that Young was not justi- 
fied in withholding the store-house and goods 
by virtue of the mortgage,— 1, because the 
store-house is not mortgaged; 2, because no 
default by the mortgagors has happened en- 
titling the mortgagee, according to the terms 
of the mortgage, to take possession of the 
goods; 3, because the mortgage was made in 
contemplation of insolvency within four 
months of the filing of said petition in bank- 
ruptcy,, with a view to give a preference to 
Young as a creditor of the bankrupts, he then 
having reasonable ground to believe that they 
were insolvent, and that the mortgage was 
made in fraud of the bankrupt law [of 1867 
(14 Stat. 517)]; 4, because the mortgage was 
not made in the usual and ordinaiy course of 
business of the Hathaways; 5, because the 
mortgage is void on its face; 6, because the 
mortgage was never recorded in the eoimty 
where the mortgagors resided. 

A copy of the mortgage is exhibited with the 

The answer filed admits the proceedings 'in 
bankruptcy; the appointment of Moore as as- 
signee; that the goods in question are in 
Young's custody, and are worth eleven thou- 
sand eight hundred thirty-three dollars and 
twenty-four cents; and that the mortgage was 
never recorded in the county where the mort- 
gagors resided. But it denies all fraud; and 
alleges that the mortgage was made bona fide, 
not in contemplation of bankruptcy or insolv- 
ency, without any view to a preference, with- 
out any ground to believe tnat the Hath- 
aways were insolvent or contemplated Insolv- 
ency, and in the usual course of their busi- 
ness. The? answer avers that the assignment 
in bankruptcy was such an attempt to seU 
the mortgaged property as, by the terms of 
the mortgage, entitled Young to the posses- 
sion of the goods. 

A general replication has been filed; and 
the cause has been submitted for final bear- 
ing and decree on the bill, answer, exhibits, 
depositions, and certain evidence heard on 
the trial. 

If the mortgage was made bona fide, on a 
proper consideration, and not in violation of 
any .of the provisions of the bankrupt law, 
and if it is valid on itS face, and is not ren- 
dered void as to the assignee by the omis- 
sion to record it,— I suppose that this action 
must fail as to the goods. For if, under the 
facts alleged and proved, Young has a valid 
lien on the goods, the assignee's coiu:se was, 
not to file this bill, but to apply to the court 
for leave to redeem the goods firom the mort- 
gage lien. Such is the course pointed out 
by the 14th section of the act and the 17th 
rule of the supreme court. As to Young's re- 
fusal to deliver possession of the store-house, 
the record shows no justification or excuse 
for it on the part of the defendant There 
must, therefore, be a decree against him on 
this branch of the case. 

As to the goods claimed by the defendant 
by virtue of his supposed mortgage lien; I 
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will consider the complainant's oTjjections to 
that claim set forth in the biU, in the order in 
which they are above stated. 

1. The complainant urges that no default 
has yet happened, touching any condition in 
the mortgage; and that, therefore, the de- 
fendant is not entitled to the possession of 
the goods. The note, the payment of which 
the mortgage was intended to secure, will not 
be due till July next, so, there has been no de- 
fault in payment. 

The mortgage provides that the goods are 
to remain in the mortgagors' possession till 
default be made in payment; but that any 
attempt to sell the goods, without the consent 
of the mortgagee, shall entitle him to their 
possession. Were the proceedings in bank- 
ruptcy an attempt to "sell" the goods within 
this provision of the mortgage? I am in- 
dmed to answer this question in the affirma- 
tive. On the principle that we must con- 
strue such instruments as this most strongly 
against the makers of them, according to the 
spirit of them, and according to the intent of 
the parties, I rather think that the transfer 
of the goods in the bankrupt proceeding was 
an attempt to sell them, as a sale of them 
would be the consequence. And this view, I 
think, is sanctioned by the maxim, "Qui facit 
per alium, facit per se." The mortgagor could 
no more authorize their sale by a proceeding 
in bankruptcy, than he could seU them him- 
self, without breaking the condition of the 
mortgage. 

2. The bill avers tliat the mortgage Is void, 
because it was made in contemplation of in- 
solvency within four months next before the 
filing of the mortgagors' petition in bank- 
ruptcy. The thirty-fifth section of the act 
provides that transfers of property, made in 
contemplation of insolvency within four 
months before proceedings in bankruptcy by 
or against the party making the transfer, shall 
be void, the person to be benefited thereby 
"having reasonable ground to believe such 
person is insolvent," and that such transfer 
"is made in fraud of the provisions of the 
bankrupt law. But the evidence does not 
bring the defendant and his mortgage within 
the provisions of this section of the act. On 
the contrary, it is clearly proved that the 
mortgagors, in executing this mortgage, did 
not contemplate insolvency, and did not exe- 
cute it with intent to violate the provisions 
of the act; and it is equally well proved 
that the mortgagee, when he took the mort- 
gage, had no reason to believe that the mort- 
gage was made In fraud of the bankrupt act, 
or that the mortgagors were then insolvent, 
or even under any pecuniary embarrassment. 
This objection to the mortgage, therefore, fails 
for want of proof. 

3. The mortgage is objected to as void 
under the bankrupt law, because it was not 
made in the usual and ordinary course of the 
business of the mortgagees. The thirty-fifth 
section of the act declares that if such a*mort- 
gage as the present "is not made in the usual 



and ordinary course of business of the debtor, 
the fact shall be deemed prima facie evidence 
of fraud." It Is not easy to see precisely 
what is here meant hy the phrase— "the usual 
and ordinary course of business of the debt- 
or." But I am indined to think that, upon 
the evidence, the mortgage in question was 
made in the usual and ordinary course of busi- 
ness as much as any chattel mortgage could 
be. It was made to secure an honest debt, 
part of which was money loaned at the time. 
But be this as it may, the mortgage could at 
most be only prima facie fraudulent; and I 
think the evidence plainly overthrows any 
such prima facie presumption against this 
mortgage. This objection to the validity of 
the mortgage, therefore, can not be sustained. 

4. Does the omission to record the mort- 
gage In the county where the mortgagors re- 
sided render it void -as to the assignee in 
bankruptcy? The answer to this question 
must depend on our construction of the 
bankrupt act and of the Indiana statute re- 
lating to the recording of chattel mortgages. 

As to the bankrupt act, the defendant in- 
sists, that it gives to the assignee precisely 
the same rights— neither more nor less— 
which the bankrupt had before the com- 
mencement of proceedings in bankruptcy; 
and that, as an unrecorded chattel mortgage 
is confessedly good between the mortgagor 
and mortgagee, so it must be good as be- 
tween the assignee hi bankruptcy of the 
mortgagor and the mortgagee. It must be 
admitted that this view is sustained by 
many decisions under the bankrupt act of 
1841 [5 Stat. 440], and that it is supported 
by the high authority of Judge Story. Yet 
nearly all these decisions, except from the 
rule the case of a fraudulent conveyance 
by the banlsrupt, which is allowed to be 
good as to the bankrupt himself, but void as 
to his assignee. This exception has obtained 
on the ground that such a conveyance is a 
fraud upon creditors, and that, as the banl;- 
rupt law took away the right of action by 
creditors for such fraud, it must be deemed 
to have vested the same right of action in 
the assignee— else the creditors would be 
without remedy. Does not the reason of 
this exception equally apply to the case of an 
um*ecorded chattel mortgage? It is very clear 
that, as to creditors, an unrecorded chattel 
mortgage, where the property is not delivered 
to the mortgagee, is absolutely void. And, 
in the present case, it is certain that if the 
Hathaways had not been decreed bankrupts, 
their creditors might have subjected the 
goods in question to the payment of their 
debts, notwithstanding this mortgage. But 
now their right to do so is taken away by 
the adjudication in bankruptcy; and is it not 
just as reasonable to suppose that the right 
vested in the assignee, as that it does so in 
the ease of a fraudulent conveyance? Be- 
sides, is it very clear that the failure to re- 
cord a chattel mortgage, in cases where the 
mortgagor retains the chattels, is not, in 
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law, a fraud? It is the rule in Tvryne's Case, 
5 Coke, 80, tliat the retention of possession 
by a vendor or mortgagor- of chattels, is in 
law conclusive evidence of fraud; and there 
is no authority which malces such retention 
less than prima facie evidence of fraud upon 
creditors. The Indiana statute, indeed, so 
far alters the rule, that if the mortgage is 
-duly recorded the retention of the possession 
ot the goods hy the mortgagor is here, per- 
haps, no evidence of fraud at all. But if the 
mortgage is not recorded, I think the ease is 
left, as under the statutes of 13 and 27 Eliz., 
in which such retention of possession is at 
least prima facie evidence of fraud. In the 
present case, therefore, the omission to re- 
cord the mortgage is, in my opinion, a fraud 
■upon the creditors of the bankrupts; and so 
the case falls literally within the exception 
to the general rule insisted on by the defend- 
ant and supported by the authority of Judge 
Story. 

The third proviso of the fourteenth sec- 
tion of the bankrupt act seems to sustain the 
view here taken. It declares, "That no mort- 
gage « * * made as security for any 
^aebt or debts in good faith, and for present 
consideration and otherwise valid, and duly 
recorded pursuant to any statute of the Unit- 
ed States, or of any state, shall be invalidat- 
ed hereby." 

This provision saves from the operation 
of the act all prior bona fide mortgages made 
on present considerations, and duly recorded; 
and it saves no othei^. The inference from 
it appears to me to be fair,. and even irre- 
sistible, that mortgages not so made and re- 
corded shall be invalidated by the banki-upt 
act And, upon this proviso alone, I would 
think the mortgage in question void as. to the 
complainant. 

The Indiana statute provides that, "No 
assignment of goods by way of mortgage 
shall be valid against any other person than 
the parties thereto, where such goods are not 
delivered to the mortgagee or assignee and 
retained by him, unless such assignment or 
mortgage shall be acknowledged, as provided 
in cases of deeds of conveyance, and recorded 
in the recorder's office of the coimty where 
the mortgagor resides, within ten days after 
the execution thereof." 1 Gavin & H. St p. 
352. 

It should be noted that this statute is un- 
like most statutes relating to the recording 
of deeds and mortgages of real estate, by 
which, unless recorded within a given time, 
they are "fraudulent and void as against any 
subsequent purchaser or mortgagee in good 
faith and for valuable consideration." 1 
Gavin & H. St. p. 261. Under such provi- 
sions the unrecorded instnmaent is held good as 
to all men except purchasers and mortgagees 
in good faith and for valuable consideration; 
and he who has notice of such unrecorded 
Instrument is not such purchaser or mortga- 
gee in good faith, and it is valid even as to 
him. Whereas, the statute above cited 
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makes the unrecorded mortgage of chattels 
absolutely void as to all men but "the parties 
thereto," even though they have notice there- 
of, the only question, as to the mortgage un- 
der consideration, seems to me to be thus: 
Is aioore, the assignee in bankruptcy, a 
"party thereto"? Without the aid of any 
authority, we might well answer this ques- 
tion in the negative: the parties thereto are 
the mortgagors and the mortgagee only. But 
in rendering this answer, we are not with- 
out authority; we are supported by a con- 
trolling authority. The supreme court of In- 
diana, in Lockwood v. Slevin, 26 Ind. 124, 
has so decided. That case decides that in 
the case of a voluntary assignment by an in- 
solvent debtor for the benefit of his creditors, 
his assignee shall hold the goods assigned as 
against a prior unrecorded mortgage of them; 
and that such mortgage is void as to such 
assignee. And Judge Frazer, who delivered 
the opinion in that case, says that "the stat- 
ute expressly enacts that a mortgage of chat- 
tels, where the possession is not changed, 
shaU not be valid against any other person 
than the parties to it, unless it is recorded 
within ten days after the execution thereof. 
The language is so plain that no room is al- 
lowed for construction. Actual notice can 
make no difference." This decision is in 
point It is a construction of the Indiana 
statute concerning the recording of chattel 
mortgages, given by the supreme court of 
Indiana; and it is binding on the courts of the 
United States. Chicago City v. Bobbins, 2 
Black [67 U. S.] 418; Gelpcke v. City of Du- 
buque, 1 Wall. [68 U. S.] 175; Christy v. Prid- 
geon, 4 Wall. [71 U. S.] 196; Green v. Van 
Buskirk, 5 Wall. [72 U. S.] 307. Then, the su- 
preme court of Indiana has settied the 
meaning of the Indiana statute in question, 
and has held that a prior unrecorded chattel 
mortgage Is void as between the mortgagee 
and an assignee under a volimtary assign- 
ment for the benefit of creditors. K as to 
such an assignee it is void, the inevitable 
conclusion must be that it is void as to an 
assignee in bankruptcy; for surely the former 
can have no greater rights than the latter.. 
Indeed there is strong reason to conclude 
that they are not so great, since the one is 
a mere volunteer and the whole proceeding 
voluntary; whereas the other is appointed 
and controlled by a United States court, and 
governed by an act of congress. But it is 
enough for the purpose of this decision that 
the two stand in all respects upon an equal- 
ity. ' 

In my opinion, it is an error that an as- 
signee in bankruptcy stands in aU respects in 
the condition of the bankrupt, and represents 
him only. I think that, in the collection of 
assets, he also represents the creditors; and, 
as a general rule, may sue in every case in 
which they might have sued, if the debtor 
had not become a bankrupt Upon the 
whole»case, as made in the bill, the decree 
must be for the complainant. 
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NOTE. In a state where a mortgage is void 
as to creditors unless recorded, the assignee 
takes title as against an unrecorded instrument. 
Allen V. Massey [Case No. 231]; In re Wvnne 
[Id 18,117]; Brock v. Terrell [Id. 1,914]; Bank 
?L^®-^^°^'*'^t^ ^- Hunt, 11 Wall. [78 U. S.] 
391; Harvey v. Crane [Case No. 6,178], and 
eases there cited. Nor can the mortgagee rely 
upon possession taken under his unrecorded 
mortgage. Harvey v. Crane, last above cited; 
f?.^?.?oH^'^"^ f<^^se No. 6,951]; In re Manly 
[Id. 9,031]; Foster V. Haekley [Id. 4,971]; Bean 
y- Amsink [Id. 1,167]; Seaver v. Spink [65 111. 
441]; In re Morrill [Case No. 9,821]. 

As to what is a sale, in "the usual and or- 
dinary course of business," consult In re Hunt 
[Case No, 6,881]; Rison v. Knapp [Id. 11,861]; 
Darby V. Lucas [Id. 3,572]; Judson v. Kelty 
[Id. 7,567.] 

The assignee, as to parties claiming rights or 
hens against the estate, represents the creditors, 
and any transaction which would be void for 
fraud as against creditors if no petition had 
been filed, is void as against the assignee. He 
takes the title, and it is his duty to proceed 
legally to annul a fraudulent conveyance. In re 
Wynne [supra]; In re Metzger [Case No. 9,510]; 
Boone v. Hall, 7 Bush, 66; Bradshaw v. Klein 
[Case No. 1,790]; Pratt v. Curtis [Id. 11,375]. 
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MOORE, The ENOCH. See Case No. 6,331. 

MOORE, The JOHN T. See Case No. 7,430. 

MOOREHOUSE (BROOKS v.). See Case No. 
1,956. 



Case No, 9,78Sa. 

MOORES et al. v. CARTER et al. 

[Hempst, 64.] i 

Superior Court, Territory of Arkansas. Oct, 
1828. 

Husband and Wipe — Peksoxal Pkopehtv Ac- 
quired BY Wife— Pleading at Law- 
Joinder OF Wife. 

1. Although a wife may live separate from her 
husband, and acquire property by her personal 
labor and exertions, or by gift, yet it belongs to 
the husband, and he alone must sue for any in- 
jury to it The wife cannot join in the action. 

2. It is not error to refuse to allow an amend- 
ment, by striking out the name of one of the 
plaintiffs in a suit 

Error to the Crawford circuit court 
• [This was axi action of trespass vi et armis 
by Benjamin Moores and Ann Moores, his 
wife, against Lawrence F. Carter, Frederick 
Thomas, and William Clark.] 

Before ESKRIDGE and BATES, JJ. 

OPINION OF THE COURT. The plain- 
tiffs brought an action of trespass vi et armis 
against the defendants, and in their declara- 
tion aver, that the plaintiff, Benjamin 
Moores, is a pi-ivate soldier in the United 
States army, and is stationed at Fort Gibson 
in this territory; and that he lived separate 
and apart from his wife, Ann Moores, who 
by her industry had become possessed of a 

1 [Reported by Samuel H, Hempstead, Esq.] 



small dwelling-house; and had furnished it 
at her own expense, and resided in it, sepa- 
rate and apart from her husband; that the 
defendants with force and arms, entered the 
dwelling-house, and threw her into great 
fear by their menacing manner, by breaking 
open her chests, searching all the private 
apartments, greatly disturbing her and in- 
juring the property, and took and carried 
away various articles of property, of the 
proper goods and chattels of the plaintiffs. 
At the appearance term, on the motion of the 
defendants, the proceedings and declaration 
were quashed; and after the above order 
was made, the plaintiffs' attorney asked 
leave to amend the declaration, but his mo- 
tion was overraled, and the suit dismissed. 

Two questions are presented in this case: 
First, can the plaintiffs join in the action; 
and second, if they were improperly joined 
in bringing the suit, should the court have 
permitted the declaration to be amended. 
We have no doubt that the wife was im- 
properly joined with the husband in bringing 
the action. Although she lived separate and 
apart from him, the marriage was in full 
force, and he was legally entitled to all the 
marital rights. The dwelling-house, and all 
the goods and chattels purchased or owned 
by the wife, belonged to the husband, and 
for an injury done to that property the hus- 
band alone must sue. This doctrine is too 
well settled to be controverted; and it is not 
necessary to support it by reference to au- 
thority. It has been argued, that she was 
the meritorious cause of action, and there- 
fore had a right to join. If this was true, 
the consequence might follow; but she was 
not the meritorious cause of action in the 
sense contemplated by law. Every species 
of personal property which the w'f e may ac- 
quire by purchase, by her own personal la- 
bor, or by gift, during the coverture, belongs 
to the husband, and consequently an injui-y 
to that property, or the taking of it away,, 
can only give a right of action to the hus- 
band, and not to the wife. 

Upon the second question, as to the amend- 
ment, we have no doubt that the declaration 
could not be amended, by striking out one 
of the plaintiffs. It would have been more 
regular if the defendants bad demurred, in- 
stead of moving to quash the declaration. 
But we are not inclined to regard an objec- 
tion as to form only, since the motion was in 
the nature of a demurrer, and th-j judgment 
of the court was in substance the same. 

It is true there is no judgment in favor of 
the defendants for costs in the court below; 
but of this the plaintiffs have no right to 
complain. Judgment affirmed. 
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Case Wo. 9,783. 

HOORMAN et al. t. HOGE et al. 

[2 Sawy. 78; 6 Am. Law Rev. 365; Cos, Man- 
ual Trade-Mart Cas. 210; 4 Am. Law T. 
Rep. U. S. Cts. 217; 14 Int Rev. Rec. 155; 
1 South. Law Rev. 127.] i 

Circuit Court, D. California. Oct 21, 1871. 

Tbabe-Mabk.— Registry as Evidence— Form of 
Bahrel. 

1. The certificate of the registry of a trade- 
mark, issued to the claimant by the commission- 
er of patents, under the act of congress of July 
8, 1870 [16 Stat. 198], is not conclusive evidence 
that the device claimed as a trade-mark, is, or 
can become, a lawful trade-mark, or that the 
claimant is the first appropriator, and entitled to 
its exclusive use. 

[Cited in L. H. Harris Drug Co. v. Stucky, 46 
Fed. 628.] 

2. A barrel of peculiar form, dimensions and 
capacity, irrespective of any marks or brands 
impressed upon, or connected with it, cannot be- 
come a lawful trade-mark, or a substantive part 
of a lawful trade-mark. 

[Approved in Harrington v. Libby, Case No. 6,- 

107. Cited in Philadelphia Novelty Manuf g 

Co. V. Rouss, 40 Fed. 587.] 
[Cited in Ball v, Siegel, 116 111. 143, 4 N. E. 

667; Brill v. Singer Manuf'g Co., 41 Ohio 

St. 133.] 

Bill in equity [by 0. P. Moorman and others 
against Walter Hoge and others], the object 
of which, is, to obtain a decree restraining an 
alleged infringement of complainants' trade- 
mark. From some time prior to 1857, till 
July 2, 1860, one X H. Cutter, and complain- 
ant, Moorman, were doing business as part- 
ners at Louisville, Kentucky, under the name 
of "X H. Cutter & Co." The firm ivas en- 
gaged in the manufacture and sale of whis- 
ky. Their whisky acquired throughout the 
country, and particularly in the state of Cal- 
ifornia, a high reputation for excellence, and, 
was generally known as "Cutter Whisky." 
The said "J. H. Cutter & Co.," adopted for 
their California trade, a barrel of peculiar 
shape and size, in which their whiskies for 
said market, were put up, shipped and sold. 
The said barrel was adopted as a trade-mark, 
in part, to enajble dealers in whiskies to more 
readily distinguish the whiskies of said firm, 
from those manufactured and sold by other 
parties. The said barrel is made of staves 
thirty-eight inches in length, and one and one 
fourth inches thick. It is twenty laches di- 
ameter at the head, has sixteen wooden, and 
four heavy iron hoops, and is of the capacity 
of fifty gallons; while ordinary whisky bar- 
rels are but thirty-two inches long, with 
staves of half that thickness, and fewer 
hoops, and have a capacity of only forty gal- 
Ions. These baiTels, thus used by said "J. 
H. Cutter & Co.," to contain the whiskies 
manufactured and sold by them, -were brand- 
ed on the head with the words, "J. H. Cutter, 
Old Bourbon," and "J. H. Cutter, Pure Old 
Rye." The words "J. H. Cutter," being in 

1 pEleported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 6 Am. Law Rev. 
365, and Cox, Manual Trade-Mark Cas. 210, 
contain only partial reports.] 



an arc of a circle, the words "Old," and 
"Pure," respectively being in a straight line 
within the arc under the words "J. H. Cut- 
ter," and, the words "Bourbon" and "Old 
Rye," on a straight line directly under the 
others, below the arc formed by the name. 
The initials, "J. H. C." were also branded on 
the barrel near the bung-hole, as a bung 
mark. In the year 1859, they added an Eng- 
lish crown, as a part of the trade mark, 
which -was branded on the head just below 
the centre, and imder the words "J. H. Cut- 
ter, Old Bourbon," and "J. H. Cutter, Pure 
Old Rye." These barrels and marks were 
used by said J. H. Cutter &. Co., in their 
whisky trade till on, or about, July 2, 1860, 
when said J. H. Cutter, for a valuable con- 
sideration, sold and transferred all his right, 
title and interest in the business, and to the 
trade-marks and brands, and the sole right 
to use, and sell the same, to the complainants 
in this case; and the said complainants under 
the firm name of "C. P. Moorman & Co.," 
have continued to carry on the said business, 
of manufacturing and selling whiskies at 
LouisviUe, Kentucky, and putting them up 
and selling them in said barrels, branded 
with said marks, from said date to the pres- 
ent time claiming the said barrel, and said 
marks as their trade-mark. In the month 
of November, 1870, the complainants filed, 
and caused to be recorded, in the United 
States patent ofiice, at Washington, a verified 
statement and claim of said trade-mark, hav- 
ing annexed thereto a fac simile of the said 
barrel, together with the marks aforesaid 
branded thereon, and under the English 
crown, the further words in five elliptical 
lines, "A. P. Hotaling & Co., San Francisco, 
Sole Agents, for Pacific Coast." And on the 
other end in three luies forming an ellipse, the 
words "C. P. Moorman & Co., Manufacturers, 
Louisville, Ky.;" and, thereupon, the United 
States commissioner of patents issued to said 
complainants the certificate provided for in 
the act of congress relating to the subject, 
A true copy of the fac simile of said ban-el, 
and of the said marks branded thereon, ^is 
annexed to the bill. Upon the issue, as to 
whether J. H. Cutter was the originator of 
said barrel, and whether he and his suc- 
cessors, the said complainants, solely used 
said barrel, and, whether it was generally 
known in the whisky trade, as the "Cutter 
Barrel," the testimony is very voluminous, 
and is in striking conflict. After a careful 
consideration of the testimony, the court 
found that J. H. Cutter did originate, and 
first use this peculiar barrel in the liquor 
trade; that the barrel was of unusual form 
and dimensions; that when the pattern was 
furnished, it was necessary to have staves, 
and other stock got out expressly for this 
barrel; that Cutter adopted it for his whis- 
kies, and continuously used it for the Cali- 
fornia trade, till he transferred his interest in 
the business, barrel, and brand to complain- 
ants; that the complainants have continued 
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to use it from that time till the present, 
claiming it as their barrel; that the said bar- 
rel has not been used by other parties, except 
occasionally, when it has been manufactured 
clandestinely, and used without the knowl- 
edge, or when known, against the protest and 
claim of the complainants, and their assignor; 
that especially for upwards of ten years last 
past, the complainants and their assignor, 
have shipped every year large quantities of 
whiskies in said barrel to California, and sold 
them on the Pacific coast under the name 
of "Cutter Whisky," and that no other person 
has, during that time, and prior to the acts of 
defendants complained of, shipped any con- 
sidei-able quantity of whisky in similar bar- 
rels; that the said barrel had become very 
generally known in the trade in San Fran- 
cisco and on the Pacific coast, as the "Cut- 
ter Barrel," so much so, that, if a party fa- 
miliar with the trade and this barrel, should 
see such bairrel, even at a distance, as across 
the street, he would expect to find it contain 
"Cutter Whisky." The defendants are agents 
at San Francisco, California, for the sale of 
whiskies on the Pacific coast, for Jesse Moore 
& Co., a firm engaged in the manufacture and 
sale of whisky at Louisville, Kentucky. With- 
in the two years next preceding the filing of 
the bill, said Jesse Moore & Co. shipped to de- 
fendants at San Francisco, several hundred 
barrels of whisky for sale, and the said de- 
fendants have sold, and they are now en- 
gaged in selling, said whiskies in California, 
and elsewhere on the Pacific coast. Said 
whiskies are put up in barrels, which are in 
all respects as to size, shape, and general ap- 
pearance, so far as the barrel itself is con- 
cerned, a close imitation of the barrel which 
complainants use for their "Cutter Whisky." 
The appearance of the two barrels is mani- 
festly alike, and any party looking at the 
two barrels, without regarding the marks on 
them, would at once pronounce them the 
same barrel. The defendants, doubtless, in- 
tended the barrels to be alike; for they di- 
rected their principals to send their whisky in 
such barrels, and that they might do so, sent 
them the measures of the barrel used by the 
complainants, and called the "Cutter Barrel." 
But the marks on the barrels are wholly dif- 
ferent The Bourbon whisky barrel of defend- 
ants has branded on one head in the centre, 
and within a circle burnt into the head, and 
in a circular form, the words, "G. H. Moore, 
Bourbon;" and within the circle formed by 
these words, the word "Old," in a straight line 
with a star ab.ove and below it. Over this 
centre brand are the words "E. Chielovich 
& Co.," forming the arc of a circle, and imder 
these words, in three straight lines, are the 
words, "San Francisco, Cal., Sole Agents for 
the Pacific Coast f and at the bung, as a 
bung-mark, the initials "G. H. M." The rye 
whisky barrel has the words in a similar 
form and situation, "E. Chielovich & Co., San 
Francisco, Cal., Sole Agents for the Pacific 
Coast. J. Moore & Co., Old Kye Whisky;" 



and as a bung-mark, the initials "J. M." 
There is no similarity in the marks and de- 
vices branded on the barrels of the respective 
parties, or in the form in which the words are 
arranged. There is nothing in these marks 
or devices aside from the barrel that would 
lead a purchaser to mistake one for the other. 
The only similarity between the packages is 
the barrel itself, independent of the marks 
upon it, but in this particular the defend- 
ants' package is a clear imitation of complain- 
ants'. As there is no claim that there is any 
simulation of the marks or brands on the 
barrel, it will be unnecessary to more par- 
ticularly describe them. The defendants sell 
their whiskies as Jesse Jloore & Co.'s whis- 
kies, and make no representation that their 
whiskies are "Cutter Whisky," other than so 
far as the fact that they use a similar bar- 
rel to that in which "Cutter Whisky" has been 
so long sold, as to become known as the pack- 
age which ordinarily contains "Cutter Whis- 
ky," can be regarded as such a representa- 
tion. 

Wm. H. Patterson and Alex. Campbell, for 
complainants. 

Hall McAllister and W. H. Rhodes, for de- 
fendants. 

SAWYER, Circuit Judge. The complain- 
ants do not claim that there is any infringe- 
ment upon that part of what they claim to be 
their trade-mark, which consists of the words 
and devices stamped upon the barrel. The 
claim is that there is an infringement by the 
use of the barrel only. Is the plaintiff enti- 
tled to the exclusive use of a barrel of this 
peculiar form, construction and capacity, 
without regard to any mark or device im- 
pressed upon, or connected with it? Can a 
ban-el of this description be appropriated as 
a trade-mark, or substantive part of a trade- 
mark, so as to exclude the rest of the world 
from using it in the same branch of business? 
If so, the complainants, in my judgment, are 
entitled to the relief sought, otherwise, not. 

Complainants invoke the act of congress, of 
July 8, 1870, entitled, "An ax;t to revise, con- 
solidate and amend the statutes relating to 
patents and copy-rights." 16 Stat. 198. The 
seventy-seventh section provides, "That any 
pei*son or firm domiciled in the United States 
* * *, and who are entitled to the exclu- 
sive use of any lawful trade-mark, or who 
intend to adopt, and use any trade-mark for 
exclusive use within the United States, may 
obtain protection for such lawful trade-mark 
by complying with the following require- 
ments, to wit:" stating the conditions. 

The seventy-eighth section provides that the 
party or firm, performing the statutory condi- 
tions, shall be entitled to use the trade-mark 
for thirty years, and that "no other person 
shall lawfully use the same trade-mark, or 
substantially the same, or so nearly resem- 
bling it, as to be calculated to deceive upon 
substantially the same description of goods." 
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The seventy-nintii section provides a remedy 
for violation of tlie right by imitation, etc., 
hy an action for damages, and injunction. It, 
also, provides, that, "the commissioner of pat- 
ents shall not receive and record, any pro- 
posed trade-marli which is not, and cannot 
become, a lawful trade-mark." The eightieth 
section makes the certificate of the commis- 
sioner under seal of the patent office, "evi- 
dence in any suit in which such trade-mark 
shall he brought into controversy." 

It is not denied that the complainants have 
performed all the acts requured by the act of 
congress to secure the protection contemplat- 
ed, and that the certificate of the commis- 
sioner of patents was in form regularly is- 
sued. This being so, complainants insist, that 
the court can only look to the certificate, and 
the act of congress, to determine the question 
at issue; that the act of congress confers up- 
on the commissioner jurisdiction to examine 
and determuie whether the proposed trade- 
mark is, or, can become a lawful trade-mark; 
whether it was first used and appropriated 
by the claimant, or is not identical with a 
ti-ade-mark appropriated to the same class of 
goods, and belonging to a difEerent party, or 
already registered, or, received for registra- 
tion; and whether it does not so nearly re- 
semble any trade-mark registered or filed for 
registry, as to be likely to deceive the public; 
and, that having jurisdiction to determine 
these matters, his determination is conclu- 
sive, and the questions are not open to exam- 
ination in this court Rubber Co. v. Good- 
year, 9 Wall. [76 U. S.] 796, and Eureka Co. 
V. Bailey Co., 11 Wall. [78 U. S.] 492, are 
cited as sustaining the proposition. 

I cannot assent to this view. The cases 
cited only go to the point, that a patent can- 
not be collaterally attacked on the ground that 
the extension and re-issue of Ibe patents in 
question had been procured by fraud. It was 
held, that, if the patents themselves were to 
be avoided on the ground of fraud in their 
issue, the patents being otherwise good, it 
must be done by a direct proceeding in equity 
to vacate them. That is an entirely different 
question from the "one now presented. The 
proceeding before the commissioner to obtain 
protection for a trade-mark under the act of 
congress, is purely ex parte. Other parties 
have no notice, actual or constructive. They 
have no opportunity to be heard, and their 
rights cannot be thus conclusively determined 
in a proceeding to which they are in no sense 
parties. The certificate of the commissioner 
of patents, I take it, can have no more con- 
elusive effect as to the rights of third per- 
sons, than a patent issued under the patent 
laws by the same commissioner of pat^its. 
The commissioner in such eases is required to 
investigate the claim to the patent, and to 
determine whether the subject of the applica- 
tion is patentable; whether the applicant is 
the inventor; whether it is new, and useful, 
etc. While the patent is held to be prima 
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facie evidence, that the machine is new and 
useful, it is nowhere held to be conclusive on 
these points, or upon the point whether the 
machine, or device, or article, is the proper 
subject of a patent. On the contrary, in ev- 
ery-day practice in the courts in patent cases, 
the very questions most frequently consid- 
ered and determined, are, whether the thing 
patented is patentable; whether it is new, or 
useful, etc.; and, in the very cases cited to 
sustaui complainants' position, the court de- 
termined questions as to the patentability of 
the articles involved in the patent If the 
principle contended for could be maintained, 
there is not a barrel, or package of any kind 
in use in mercantile transactions, which could 
not be appropriated as a trade-mark, no mat- 
ter how long, or how generally it had been 
in use, if a party could, in an ex parte appli- 
cation, by any representation, fraud, or other 
means, once procure it to be registered, and 
the certificate issued: for this would be con- 
clusive upon all the world, upon the points 
that it could become a trade-mark, and that 
the applicant was the first to appropriate and 
use it, for that piuTpose. 

This point in ^Y judgment, must be deter- 
mined agahist the complainants. 

This brings us to the great, and highly im- 
portant question, whether a barrel of peculiar 
form and dimensions, without any marks, 
symbols, or devices of any kind impressed 
upon, or connected with it, can, in fact and 
in law, become a trade-mark, or a substan- 
tive part of a trade-mai-k, so as to invest the 
claimant with an exclusive right to use it. 
It will be observed that the statute, under 
which the claim is made, does not define the 
term, "trade-mark," or say of what it shall 
consist The term is used as though its sig- 
nification was already known in the law. It 
speaks of it as an ak-eady existing thing, and 
protects it as such. The thing to be protect- 
ed must be an existing lawful "ti-ade-mark," 
or something that may then for the first time 
be adopted as a lawful trade-mark independ- 
ent of the statute. There must be a law- 
ful trade-mark adopted without reference to 
the statute, and then, by taking the pre- 
scribed steps, that trade-mark so already cre- 
ated and existing, may. receive certahi fur- 
ther protection under the statute. This is 
apparent from the language of the seventy- 
seventh section, which speaks of parties, 
"who are entitled to the exclusive use of any 
lawful trade-mark, or who intend to adopt 
and use any trade-mark for exclusive use," 
eta, and, by the seventy-ninth section, which 
forbids the commissioner to receive and re- 
cord any proposed trade-mark which is not, 
and cannot become a lawful trade-mark. It 
does not say what shall constitute a lawful 
trade-mark. We must, therefore, go to the 
law of the land, outside this statute, to as- 
certain what is, or what may become a law- 
ful trade-mark; for the statute leaves the 
definition of a trade-mark to the law, as it 
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before stood. The definition of a trade-mark, 
given by Mr. Upton, is as follows, to wit: 
"A trade-mark is the name, symbol, figure, 
letter, form, or device, adopted and used by a 
manufacturer, or merchant, in order to desig- 
nate the goods that he manufactures, or sells, 
and distinguish them from those manufac- 
tured or sold by another; to the end that they 
may be known in the market as his, and thus 
enable him to secure such profits as result 
from a reputation for superior skill, industry, 
or enterprisa" Upton, Trade-SIarks, p. 9. 

This is a good general definition, broad 
enough in its terms, probably, to cover every 
case to be found in the books, but it would 
not alone, perhaps, be sufficient as a test by 
which every individual claim of u device, as 
a proper trade-mark, can be tried and de- 
termined, without looking into the cases 
from which the definition is compiled, to see 
what names, symbols, figures, letters, forms, 
and devices have been recognized and pro- 
tected as trade-marks. The words "form," 
and "device," for instance, are very broad 
tei-ms, and they might, in a general and com- 
prehensive sense, embrace the form of a bar- 
rel, or package, or of the article of merchan- 
dise itself sold. But the words of definition 
are all used in connection with the word, 
"mark," and the word "mark," in its first 
and usual signification is defined, by Web- 
ster, to be "a visible sign, made or left upon 
any thing; a line, point, stamp, figure, or the 
like, drawn or impressed, so as to attract 
the attention, and carry some information, or 
intimation; a token; a trace." And some 
such mark used in connection with, im- 
pressed, cut, or stamped upon, or attached 
to the article manufactured, or sold, In the 
ordinary course of trade, embraces the usual 
and ordinary idea of a "trade-mark," The 
primary and the sole object of the trade- 
mark, is to distinguish the goods as being a 
particular manufacture, or as belonging to a 
particular party. It is cut, stamped, en- 
graved, impressed upon, attached, or in some 
way appended to the goods, the vessel con- 
taining them, or the covering wmpped 
around the goods for this sole purpose. The 
object of using a barrel, box, or other pack- 
age, is to contain, carry, protect, and pre- 
sei-ve the goods, or for their convenient 
handling; and form of some kind and di- 
mensions, are essential in a box, barrel, or 
package, without which it can have no ex- 
istence. But the size or shape of the barrel, 
box, or package can scarcely be considered 
a mark, nor can that be the sense in which 
the terms, "form" or "device," are used when 
employed as a definition of a mark, used for 
purposes of trade. So general is the idea 
that the symbol, figure, letter, form, or de- 
vice, used for a trade-mark, must be a mark, 
impressed, cut, engraved, stamped, cast 
upon, or in some way wrapped around, or ap- 
pended to, the article, or the package, as 
something independent of the article itself, 
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or the package used to contain it, that it is 
carried into the statutes of some states, 
where it is, doubtless, only Intended to adopt 
the common law definition. 

Thus, in the statute of California, the lan- 
guage used is, "any peculiar name, letter, 
mark, device, figure, or other trade-mark, or 
name, cut, stamped, cast, or engraved upon, 
or in any manner attached to, or connected 
with, any article, or with the covering or 
wrapping thereof manufactured, or sold," 
etc. This indicates that it was not supposed 
that the barrel, package, covering or wrap- 
ping itself, which is used for another pur- 
pose could properly be used as a trade-mark, 
but that the trade-mark must be some mark 
of the kind indicated in some way, im- 
pressed, cut, cast upon, or connected with, 
such package, covering, etc., or the article it- 
self. 

The complainants in this ease prior to the 
passage of the act of congress in question, 
filed their trade-mark in the office of the 
secretary of state, of California, and, in so 
doing, they omitted the barrel as a part of 
their trade-mark, although It had, long be- 
fore that time been adopted and used by 
them in their California trade. The reason 
assigned for this omission by their counsel, 
on the argument of this cause, in answer to 
the suggestion that the omission constituted 
an abandonment of the barrel, was, that, 
under this statute of California, they could 
not adopt the barrel as a trade-mark, for that 
the trade-mark, under the act, must be cut, 
engraved; stamped, impressed, cast, etc., on 
the barrel, package, etc., and this, I appre- 
hend, is the true idea of a trade-mark at 
common law with respect to this point. 

I have examined with care a large number 
of cases involving infringements of trade- 
marks, including all the recent cases, which 
I have been able to find, so far as they bear 
upon the question in hand. It would be an 
arduous and unprofitable task to comment 
upon them all, and I shall content myself 
with stating briefly the result of my exami- 
nation. 

In every case there was a trade-mark prop- 
er, such as is indicated in this opinion, em- 
bracing some name, symbol, figure, letter, 
form or device, cut, stamped, cast, impressed 
or engraved upon, blown into, or, In some 
manner attached to or connected with the 
article manufactured or sold, or the package 
containing it, or the covering or wrapping 
thereof. Where the vessel containing the 
article was of glass, iron or other metal, 
whether of peculiar shape and dimensions or 
not, the ti-ade-mark proper was often blown, 
or cast, in the vessel, sometimes on a shoul- 
der, sometimes in the body of the vessel. 
There were various ways of impressing upon, 
or connecting with the vessel, package or 
article, the mark; but there always was a 
mark in fact, other than the shape or size 
of the vessel, or package. I find no case 
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where the vessel, box, package, or "wliatever 
■contained the article, has been held to con- 
stitute a trade-mark by reason of its peculiar 
form or dimensions, independent of any sym- 
bol, figure or device impressed upon, or con- 
nected with it for a trade-mark, I find no 
case where the use of a package of peculiar 
form and dimensions has been restrained 
without having imprinted upon, or connected 
with it, some other symbol, word, letter, or * 
form, adopted as a trade-mark. There are 
numerous cases where the use of a bottle, or 
other vessel, or package, having upon it the 
device adopted as a trade-mark, has been en- 
joined, but, I find none restraining the use of 
the bottle, vessel or package without the de- 
vice impressed upon, or connected with it 

A manuscript copy of a recent decree ren- 
dered by the court of chancery at Louisville, 
Kentucky, in the case of Wilder v. Wilder 
[imreported], has been furnished me by com- 
plainants' counsel, as a case in point. But 
in that ease, the defendants were restrained 
from selling "any preparation or compound 
under the name and style of 'J. B, Wilder & 
Co.'s Stomach Bitters,' printed, stamped, or 
engraved upon the bottles, labels, wrappers, 
covers, boxes or packages thereof. Also, 
from using the bottle herein exhibited 
marked 'B. 2,' and from imitating or causing 
to be imitated in any manner, either the bot- 
tle or label of the plaintiff herein marked 
respectively, 'A. and B.' " 

This case does not appear to be in any re- 
spect inconsistent with the view indicated. 
Here was a trade-mark proper in connection 
with the bottle, and, as the court restrained 
defendants from selling the compound in 
connection with the trade-mark, "printed, 
stamped or engraved upon the bottle," doubt- 
less, the complainants' bottles referred to as 
exhibits in that case, had the ti"ade-mark im- 
pressed upon, or blown into the bottles, and 
this being so, it would be impossible to use 
those bottles without their having the trade- 
mark on them, and, therefore, also using the 
trade-mark itself. The trade-mark, in such 
cases, constitutes a part of that particular 
bottle. If this is not the true state of facts, 
then the copy of the decree furnished me 
does not show what the exact case is. At 
all events, it does not appear to be an ex- 
ception to the general rule before stated. 
There are numerous cases where the use of 
a particular bottle or package has been re- 
strained, when the bottle or package had the 
trade-mark impressed upon or blown into its 
structure, making it a part of the package 
itself, and it was necessary to include the 
particular description of bottle in order ta 
restrain the use of the trade-mark indelibly 
impressed upon it. But, as before stated, I 
find no instance where the use of a bottle, 
vessel or package of a peculiar form and 
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size has been enjoined with the trade-mark 
of the complainant, or colorable imitation 
thereof, used upon, or connected with it, 
omitted. 

Doubtless a bottle, vessel, or package of a 
peculiar form may be used as auxiliary to 
the trade-mark proper, and may be of use in 
solving a question of intent of a party, in 
imitating, or using an evasive simulation of 
another's trade-mark. As, for instance, a 
party may adopt a trade-mai'k, and imprint 
it upon, or connect it with, the package of 
peculiar shape containing iiie article of his 
manufacture. Another party might make a 
colorable simulation of the trade-mark so 
used, but so different as to render it doubt- 
ful upon a mere inspection of the simulation 
of such mark alone, whether it was Intended 
to be an imitation or not, or whether it 
would be likely to mislead the public. But 
if the imitator should, in addition to this, use 
the peculiar shaped package adopted by the 
party entitled to the trade-mark, and im- 
press upon, or connect with it, the simula- 
tion of the trade-mark, all doubt as to the 
intention and the effect would at once vanish. 
In this view, a peculiar package might be a 
valuable auxiliary to the trade-mark, al- 
though it could not, of itself alone, consti- 
tute a lawful trade-mark, or a substantive 
part of a lawful trade-mark. But its use 
would be in aiding to determine the charac- 
ter and effect of a colorable imitation of the 
trade-mark proper, and the use of the imi- 
tation, or the simulated trade-mark, or the 
use of the package with such simulation 
connected with it, would be the thing re- 
strained. In this case, there is no pretence 
that there Is any imitation, or colorable simu- 
lation, of the marks and brands upon the 
package, or bai-rel. The us6 of the barrel 
with a simulatioii of the complainants' trade- 
mark impressed upon it, would doubtless be 
restrained. But to extend the privilege of 
trade-mark to the barrel in question alone, 
without having impressed upon, or in any 
way connected with it, any of the other 
words, symbols, or devices claimed and used 
by the complainants as a part of their trade- 
mark, or any colorable imitation of it would, 
in my judgment, be to go further than any 
case heretofore decided, and extend the privi- 
leges of trade-marks to objects not recog- 
nized by any established legal principles ap- 
plicable to the subject. After a careful ex- 
amination of the question, my conclusion is, 
that the barrel in question, without any oth- 
er marks, or symbols, is not, and that it can- 
not become, a lawful trade-mark, or a sub- 
stantive or integral part of a lawful trade- 
mark, and that complainants have no ex- 
clusive right to its use as such. The result 
is, that complainants' bill must be dismissed 
with costs, and it is so ordered. 
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Case No, 9,784. 

MORA V. FOSTER et al. 

[3 Sawy. 469.] i 

Circuit Court, D. California. Sept 22, 1875.2 

Mexicas Land Grants — Giiant to Church — ^De- 

PAKTMENTAL ASSEMBLY— SaLE — SUBSE- 
QUENT Grant — Damages. 

1. A claim to land made by the Catholic bish- 
op, of Monterey, by virtue of a Mexican grant 
to the church for religious purposes, is "of a right 
or title derived from the Spanish or Mexican gov- 
ernments," and is, by the terms of the act of con- 
gress one, the validity of which, the board of 
land commissioners was authorized to consider 
and determine. 

2. The board of land commissioners having ad- 
judged the daim to be valid, and its decree not 
having been subsequently set aside or impeached 
by any direct proceeding for the purpose, it 
cannot be collaterally questioned in an action to 
recover the land based upon such confirmed title. 

3. The departmental assembly of California 
under the Mexican government, had no power to 
authorize the sale of any lauds other than those 
of the department It could not confer upon the 
government any power over the domain of the 
nation, its authority upon that subject being lim- 
ited by the colonization laws to the approval or 
disapproval of grants made by the governor un- 
der those laws. 

4. Where a grant made to the church for re- 
ligious purposes in 1796, was finally confirmed 
by the board of land commissioners to the Ro- 
man Catholic bishop of Monterey, and another 
grant to anotiier party embracing the same land 
by governor Pio Fico, in 1845, upon a sale made 
by direction of the departmental assembly, was 
also finally confirmed: Edd, that the latter 
grant affords no defense to an action to recover 
possession of the land founded upon the for- 
mer. 

5. AVhere there is no evidence of the posses- 
sion of the defendants at any time anterior to 
the date of the commencement of tlie suit to re- 
cover possession of land, only nominal damages 
can be allowed. 

[6. Cited in Mora v. Munez, 10 Fed. 640, to 
the point that the patent issued upon a confirmed 
Mexican grant is the final, authentic, and con- 
clusive record, which establishes the legal title 
in the patentee, which must prevail in an action 
at law against any party having no patent to the 
land, that it is conclusive and unassailable col- 
laterally by any i)arty having no patent] 

[This was an action of ejectment by Fran- 
cis Mora against John Foster and others.] 

Doyle & Barber, for plaintiff. 
John B. Felton and B. L. Goold, for de- 
fendants. 

Before FIELD, Circuit Justice, and SAW- 
YER, Circuit Judge. 

FIELD, Circuit Justice. The questions in- 
Tolved in this case have been substantially 
determined by the supreme court in the cases 
of U. S. Y. Workman [1 Wall. (68 U. S.) 745], 
and Beard v. Federy [3 Wall. (70 U- S.) 478], 
as will be seen by their examination. The 
present action is ejectment for the possession 
of certain church lands of the Mission of San 
Juan Capistrano in the county of Los Angeles, 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 

2 [Affirmed in 98 U. S. 425.] 



consisting of the church, chm'chyard, ceme- 
tery, garden, orchard and vineyard with the 
necessary buildings and appurtenances, the 
whole comprised within an area of forty-four 
acres and four-tenths of an acre. The plain- 
tiff traces his title through Joseph S. Ale- 
many, formerly Catholic bishop of Monterey, 
to whom a patent of the premises was issued 
by the United States on the eighteenth of 
March, 1865. The record of the proceedings 
before the board of land commissioners, 
which resulted in a decree confii-ming the 
claim, upon which the patent was issued, 
was introduced in evidence; and in the peti- 
tion of the bishop it was averred, in sub- 
stance, that at the time of the conquest and 
cession of California to the United States, the 
canon law of the Roman Catholic Church was 
recognized, and in force, as the law of Mex- 
ico, as it had been in Spain, when Mexico 
was a dependency thereof, in all things re- 
lating to the acquisition, transmission and dis- 
posal of property real or personal belonging to 
the church, or devoted to religious uses; that 
by the laws of Spain and Mexico thus in force 
in California, the title, control and adminis- 
tration of all ecclesiastical or church property 
were vested in the hands of the bishop and 
clergy of the diocese, who for such pui-poses 
were regarded as a body corporate; that at 
the date of the conquest and cession of Cali- 
fornia the Catholic Church had been in tlie 
actual and undisturbed possession of the 
premises in controversy since the year 1796; 
and that for the pmijose of enabling the pe- 
titioner to hold the church property and ad- 
minister the temporalities of the church and 
manage its estate and property, he had been 
incorporated as a sole corporation by leg- 
islation of the state of California, under the 
name and title of Bishop of Monterey. The 
claim thus asserted by the Catholic Church, 
through its bishop, to the lands in contro- 
versy, is "of a right or title derived from the 
Spanish or Mexican governments," and is 
thus by the veiy terms of the act of con- 
gress, one the validity of which the board of 
land commissioners was authorized to con- 
sider and deteimine. Having considered it 
and having adjudged it to be valid, its valid- 
ity not having been in any direct proceeding 
subsequently impeached, cannot now be ques- 
tioned in the present action. 

The defendants assert title under a grant 
of land made by Governor Pio Pico in 1845, 
upon a sale directed by order of the depart- 
mental assembly, which grant was confirmed 
under the act of congress of March 3, 1851 
[9 Stat. 631]. It is admitted for the pur- 
poses of this action that the confirmation has 
been followed by a sui-vey approved by the 
surveyor-general of the United States. But' 
this grant and confirmation cannot aid the 
possession of the defendants as against the 
patent under which the plaintiff claims. 
The departmental assembly possessed no 
power to authorize a sale of any lands other 
than those of the department. Its powers 
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were "very carefully considered by the su- 
preme court in the case of TJ. S. v. Work- 
man [supiu], and it was there held that that 
body could not confer upon the governor any 
power over the domain of the nation, and 
that its own power in the alienation of pub- 
lic property of that character was limited, by 
the colonization laws of Mexico, to the ap- 
proval or disapproval of grants made by the 
governor under those laws. 

The counsel of the defendants feeling the 
force of the adjudication in that case, con- 
tends that the title to the church lands was 
never vested in the bishop, or in the Catholic 
Church, but remained in the Mexican nation 
at the time of the conquest and cession of 
the country; and that the patent to the 
bishop is not therefore evidence of any title 
anterior to its date, and can only be treated 
as a conveyance of the interest whieJi the 
United States then possessed; and that the 
defendants' confirmation and approved sur- 
vey, taking eflfeet by relation as of the date 
of their petition to the land commission, car- 
ries an earlier title. " 

The obvious answer to this position is, that 
the adjudication of the supreme court that 
the departmental assembly had no authority 
to authorize the governor to sell any portion 
of the public domain, nullifies the effect of 
the confirmation. That confirmation does 
not of itself translate the title of the United 
States. As declaring the validity of an ex- 
isting title it might operate to protect the es- 
tate of the confirmee. But the validity of 
that title having been assailed by the su- 
preme court and overthrown, the confirma- 
tion can afford no aid to the defendants in 
their contest with the title of the plaintiff. 

The patent is also something more than a 
mere conveyance of the government; it is 
evidence having the force and operation of a 
record that the title claimed was valid, or at 
least entitled to recognition and confirmation, 
at the time the sovereignty of Mexico over 
the country was superseded by the sovereign 
authority of the United States. It is evi- 
dence to thJ^t extent which is not open to dis- 
pute in an action of ejectment, except where 
the assailant comes into court possessed of a 
similar record or one of equal dignity. The 
defendants stand in no such position; they 
have no such record; their confirmation and 
survey being of a claim, belonging to a class 
adjudged invalid by the highest tribunal of 
the nation, furnishes no vantage ground to 
them in an attack upon an established and 
patented title, beyond that held by mere 
trespassers. 

The plaintiff is therefore entitled to the 
premises. It is admitted that the defend- 
ants were in possession at the commence- 
ment of the action, but there is no evidence 
of their possession at any previous period. 
There is therefore no foundation laid for the 
recovery of any other than nominal dam- 
ages, and none will therefore be awarded. 

The plaintiff must have judgment for the 
17FED.CAS. — 46 
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possession of the premises with one dollar 
damages, and it is so ordered. 

[Upon a writ of error, the jndpment of this 
court was afiirmed, 98 U. S. 425.1 



MORA (WILLIAMS v.). See Case No. 17,730. 

MORAGA (UNITED STATES v.). See Case 
No. 15,806. 



Case l^o, 9,785. 

MORAN V. BAUDIN. 

12 Pet. Adm. 415.] i 

District Court, D. Pennsylvania. 1788. 

Seamen — Votage Changed — Discharge ant> 

Wages Demanded— Foreign Seamen— Bights 

Determined by What Latv. 

1. A French seaman claimed his wages from 
a ship which had changed her voyage from that 
for which he originally entered. The court de- 
creed his wages. 

[Distinguished in Thomson v. The Nanny, 
Case No. 13,984. Cited in The Saratoga, Id. 
12,355; The Maria, Id. 9,074; Nevitt v. 
Clarke, Id. 10,138; Davis v. Leslie, Id. 3,- 
639; Bucker v. Klorkgeter, Id. 2.083; The 
Becherdass Ambaidass, Id. 1,203.] 

[See The Bee, Case No. 1,219.] 

2. The case of a French seaman to be deter- 
mined by the marine law of France. 

3. What deviation from the original voyage 
will justify mariners in demanding their dis- 
charge. 

[Cited in The Becherdass Ambaidass, Case 
No. 1,203.] 

The libel in this case states, that Charles 
Moran the libellant entered as a mariner on 
board the ship L'Heureux at Nantz, in France, 
on the twenty-third day of October, 1786, un- 
der an engagement for a voyage from the 
said port of Nantz to New Orleans in the 
Mississippi, from thence to go to Martinique, 
and from thence to return to France. That 
Alexander Baudin the captain, had totally 
altered this voyage by repeated deviations, 
whereby the contract was broken, and there- 
upon the libellant prays a discharge and the 
amount of wages due. The circumstances of 
this case appear from the testimony exhib- 
ited, to be as follows: That this vessel sailed 
from Nantz the twenty-third of October, 1786; 
that the mariners understood and were in- 
formed that this voyage was to be .to New 
Orleans first, thence to the West Indies and 
thence back to Nantz or to some port of 
Prance, and that it would continue from 10 
to 15 or 16 months, and imder this expecta- 
tion the mariners were registered at the prop- 
er office at Nantz, according to the manner 
of registering seamen in France. That in- 
stead of pursuing this voyage, as desfignated 
to them, they were taken .three times to New 
Orleans, twice to Martinico, thence to Atix 
Cayes, once to the Havannah and were now 
brought to Philadelphia. That in the course 
of these several voyages, the libellant and 

1 [Reported by Richard Peters, Jr., Esq.] 
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others of the crew made freguent complaints 
of the deviation from and prolongation of 
the originally intended voyage, and had ap- 
plied to the intendants of some of the ports 
they were at, demanding to he discharged, 
or taken back to France, but were detained 
in the service of the ship by repeated as- 
surances of the captain, that from the then 
next intended port they should be taken back 
to France. That in particular, when they 
were at Martinieo the second time, the whole 
crew complained and demanded their dis- 
charge, whereupon the captain threw the 
boatswain and another sailor into prison, and 
that the boatswain wrote to the commanding 
officer of a frigate there, who sent for him on 
board, obliged the captain to pay him his 
wages and discharged him. 

To this libel and testimony, the respondent 
hath m-ged in reply: That no contract or arti- 
cles between the captain and crew at Nantz 
hath been exhibited or proved; that the libel 
itself is deficient in form, and that, let the 
deviations from the original voyage be what 
they may, the libeliant hath for his part jus- 
tified the whole by signing a process verbal 
on board the ship on the 30th of April last, 
certifying that the ship L'Heureux had suf- 
fered damage by storm, and consenting to 
put into the poet of Philadelphia in distress, 
which verbal process, so signed, was exhib- 
ited in court. As there is no ordinance of the 
United States, or act of the legislature of 
Pennsylvania touching the present point, the 
claim of the libeliant, who is a French sub- 
ject, and was shipped in France, will most 
properly be determined by the marine ordi- 
nances of the country to which he belongs, 
and under which he engaged in the service 
of this vessel. These ordinances strictly pro- 
hibit any captain or master of a vessel from 
receiving on board his ship any mariner, as 
such, who is not entered on his role d'equi- 
page, made up in the commissary's office, or 
bureau de classes, of the port where the ves- 
sel shall be. See Ord. de Marine, vol. 1, 
pp. 422, 715. Now, as it has not been con- 
troverted but that the libeliant has served 
on board this ship ever since she sailed from 
Nantz, it is in vain to call upon him for proof 
of the contract made at Nantz, since the role 
d'equipage, or a transcript of it, is in the 
captain's hands, and never in the mariner's. 
Had no such engagement taken place as men- 
tioned in the libel, or should the libeliant de- 
mand larger wages than had been agreed 
upon, the captain would have shewn the role 
il'equipage in proof against him. As he has 
not done this, although ha his power, it fol- 
lows that the allegation of the libeliant must 
be admitted as true. Indeed it is in positive 
testimony that the libeliant entered on board 
a,t Nantz, and was to receive 50 livres per 
month, wages; which is sufficient proof of a 
•contract. 

The nest point is to consider the repeated 
deviations from the original voyage, and how 
far this should operate in releasing the mari- 



ner from his contract. To lay it down as a 
general rule that the least deviation from a 
designated voyage, should invalidate the arti- 
cles and discharge the mariners in a foreign 
port, would perhaps be construing shipping 
articles too strictly, and certainly veiy inju- 
rious to commerce. Shipping articles are not 
to be construed by the same rules with a pol- 
icy of insurance, their object and ground of 
reason being quite different. Yet gross and 
unnecessary deviation shall free a mariner 
from his contract; but there is no occasion to 
fix a general rule now— this cause Is to be de- 
termined by the positive laws of France, and 
there is an ordinance express to the pm'pose. 
Ord. de Marine, vol. 1, p. 5^, art. 4. See 2 
Pet. Adm. Append, p. 14. "If at any time 
after the arrival and discharge of the vessel 
at the port of her destination, the captain 
or master, Instead of returning, shall freight 
or load his ship to go elsewhere, the mariner 
may leave her if he chuses, xmiess it has been 
otherwise determined by his special engage- 
ment." And this rule is further enforced by 
Valin's commentary on the article. There 
appears to me a strong presumption that the 
boatswain who was paid ofE and discharged 
at Martinieo by order of the commander of a 
frigate there, claimed the benefit of this ordi- 
nance. It is said, indeed, that his mother was 
dead, and he had business in France: but 
this, I think, would hardly be admitted ai5 a 
sufficient reason to discharge a mariner in 
the midst of a voyage. Such as it was, it is 
plain that Captain Baudin did not deem it 
sufficient, for he put the man In prison for 
demanding his wages and claiming his dis- 
charge. 

The objections to the libel in point of form 
are not sufficient to exclude this cause from 
the notice of the court. It is indeed, not so 
precise as might be wished, but the substance 
of the complaint Is alleged, viz. an engage- 
ment for a certain voyage, frequent devia- 
tions from the voyage proposed, and a cita- 
tion prayed for, to shew cause why the wages 
accrued should not be paid, and the libelLant 
discharged. The verbal process signed by 
the libeliant on board the ship is the next 
circumstance relied on by the respondent; 
but this, I think, cannot have the operation 
expected. If the ship was really in distress 
as declared, there is no doubt but any mai-i- 
ner would sign his consent to put Into a 
strange port, to avoid impending danger and 
refit the damaged rigging. But this devia- 
tion, occasioned, as it should seem, by neces- 
sity, cannot be deemed a justification of for- 
mer deviations, where no such necessity ap- 
pears, or is even pretended. 

I am clearly of opinion, that if this cause 
was tried before a French court of justice, the 
libeliant could not be refused the benefit of 
the marine ordinances of France, so express- 
ly in favour of his claim. Therefore, I ad- 
judge and decree, that Charles Moran have 
and receive from the respondent in this cause, 
his wages at tlie rate of 50 livres per month. 
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from the 23d of October, 1786, to the date of 
the present libel, and that the respondent pay 
the costs of suit. 



Case No. 9,786. 

MORAN et al. v. SOHNUGG et aL 

[7 Ben. 399.] i 

District Court, S. D. New York. Aug., 1874. 

BANKRUPTcr — Priorities — Mortgage — Me- 

CnASIC'S LlEN- 

A mortgage recorded before the filing of a me- 
chanic's lien is entitled to priority. When the 
bankruptcy court takes possession of property on 
which there are mechanics' liens, and sells it 
free and dear of the liens, it forecloses the liens, 
and the lien holders are not bound to renew or 
continue their liens, to preserve their rights 
against the proceeds of the property. 

This was an action [against John Scbnugg 
and others] brought by [James H. Moran and 
others] assignees in bankruptcy [of Leopold 
Bohm] to set aside certain mortgages and 
mechanics' liens upon 'the bankrupt's property, 
which the court had sold free and dear of 
both mortgages and liens. On the "evidence 
the court held that the mortgages were valid. 
The question remained as to the mechanics' 
liens and their priority. 

Abbott Bros., for plaintiffs. 
Boardman & Boardman, W. B. Putney, Ij. 
B. Bunnell, and Otto Meyer, for defendants. 

BLATOHFORD, District Judge. As be- 
tween the mortgages and the mechanics' 
liens, the former are not only valid, but are 
prior in time. The former were recorded be- 
fore any of the latter were filed. This gives 
priority to the former. 

The mortgages must, thei^efore, be decreed 
to have validity and precedence, both as re- 
gards the mechanics' liens and the assignees 
in bankruptcy, the Schnugg mortgage for 
the full $10,000, and tlxe Baerlein mortgage 
for §6,800. 

As between the mechanics' liens and the 
assignees in bankruptcy, I think the liens are 
not open to any of the objections urged 
against them by the plaintiffs. 
. The bankruptcy court, within the year from 
the filing of the liens, took possession of the 
property, and sold it free and clear of the 
mechanics' liens, and put the proceeds of sale 
into the hands of its officers, in place of the 
estate so disposed of. It did this by virtue 
of the provisions of the 20th section of the 
act [of 1867 (14 Stat 526)]. It thereby fore- 
closed the liens. It converted into money 
the property that was subject to the liens, 
and thereby prevented the lienors from ever 
taking measures to fo'reclose the liens. The 
lienors were not only relieved thereby from 
any duty to renew or continue their liens 
within the year, but they had no right to 
renew or continue a lien against property 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



which the bankruptcy court had sold free 
from such lien. 

As regards renewing or continuing the lien, 
so as to make it continue operative against 
the proceeds of the sale, it is sufficient to 
say, that at least from the commencement of 
this suit, which was within the year, the 
rights of the lienors were fixed, and whatever 
their rights as lienors were when this suit 
was brought, such they must be adjudged in 
this suit to be. As between the plaintiffs 
and the lienors, the fund must be administer- 
ed and distributed as of the time when the 
plaintiffs came into this court and asked this 
court to administer and distribute it. 
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MORAN V. STRAUSS et al. 

[6 Ben. 249.] f 

District Court, S. D. New York. Nov., 1872. 

Mortgage— By Corporation— Reai. and Person- 
al Property— Consent op Stookholbehs. 

1. A corporation, incorporated under the gen- 
eral manufacturing law of the state of New 
York, executed a mortgage on real and personal 
pioperty, and an assignment of two patents, 'as 
security for moneys due to the mortgagees from 
the company. The consent of two-lhirds of the 
stockholders to the morfeage of the real estate 
was given. The holder of seventy-five shares, 
whose signature made up tlie two-thirds, had 
bought them at a sale ordered by the board of 
trustees, the stock having been held by two of 
the trustees, for the benefit of the stockholders. 
The purchaser of the shares at this sale, which 
was on credit, was a trustee. The sale was ap- 
proved by the board. The assignee in bankrupt- 
cy of the company filed a bill to set aside the 
mortgage and assignment: Meld, that the mort- 
gage was consented to by two-thirds of the stock- 
holders, and its consideration was advanced in 
good faith. 

2. No consent was necessary to the mortgaging 
of the personal property, or the assignment of 
the patents. 

3. The mortgage and the assignment could not 
be set aside, but must be regarded as security 
for the moneys due from the company to the de- 
fendants at the time, and moneys advanced by 
tlie defendants on the faith of them. 

The plaintiff hi this action filed this bill to 
set aside a mortgage. The bill alleged that, 
on March 19th, 1869, the Columbian Metal 
Works ffied a petition in voluntary bank- 
ruptcy, and were adjudged bankrupt, and the 
plaintiff [James H. Moran] was appointed as- 
signee; that the bankrupts were a corporation 
incorporated under the general manufacturing 
law of the state of New York, and were the own- 
ers of real estate inMorrisania,NewYork,and 
also of personal property, amongwhich were two 
patents; that, on August 30th, 1867, they exe- 
cuted to the defendants a mortgage on aU the 
real and personal property, except the pat- 
ents, and also aligned to them the patents; 
that both the mortgage and the assignment 
were void under the laws of New York; that 
the money purporting to be the consideration 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.]. 
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of them was not paid, and the company was 
Insolvent, and the written consent of the 
stockholders owning two-thirds* of the stock- 
was not obtained, inasmuch as seventy-five 
shares, purporting to be owned by one Free- 
man, one of the trustees of the company, who 
gave his assent to the mortgage, really be- 
longed to the company; that the defendants 
[David Strauss and othei-s] had foreclosed the 
mortgage by suit in a state court, in which the 
company had allowed a decree to be entered. 
The defendants answered, denying in sub- 
stance the allegations of the bill, except as 
to the facts of the bankruptcy, the execution 
of the mortgage and assignment, and the de- 
cree of foreclosure. 

W. H. Arnoux, for complainant. 
J. M. Van Cott, for defendants. 

BLATOHFORD, District Judge. In this 
case I have arrived at the following conclu- 
sions: 

(1.) The petition in bankruptcy having been 
filed March 19th, 1869, the title of the as- 
signee relates back to that date, and the de- 
cree of foreclosure made on the 26th of March, 
1869, in a suit to which he was not a party, is 
of no effect to prejudice his rights. 

(2.) If the mortgage was unauthorized and 
void, as being ultra vires, it was such a fraud 
on the general creditors of the corporation, 
that the plaintiff can impeach it. 

(3.) The holders of two-thirds of the stock 
consented to the mortgage. The 75 disputed 
shares belonged to Pirsson, as surviving ti"us- 
tee. They had been originally lawfully Is- 
sued as full paid stock, and passed from the 
parties to whom they were issued, and went 
into the hands of Pirsson and Freeman, as 
trustees, as working capital, for the bene- 
fit of the stockholders, to be disposed of under 
the direction of the board of trustees, in such 
manner as they should deem for the best in- 
terests of the company. Freeman had died. 
A sale of the 75 shares, on credit, to H. 0. 
Freeman, was a lawful sale. It was ap- 
proved by the board. It was made in good 
faith, according to the testimony. Even if the 
75 shares could not be represented by H. O. 
Freeman, the consent of Pirsson, and of the 
other four members of the board of trustees 
was given to the mortgage, and so the 75 
shares, as represented by Pirsson, or by the 
individuals composing the board, must be 
counted among the consenting shares. 

(4.) The defendants, at the time the mort- 
gage was given, owned only 28 shares, not 
enough to make the two-thirds, if the 75 
shares be excluded. 

(5.) The consideration of the mortgage, so 
far as appears, was advanced by the defend- 
ants in good faith, and went to the uses of 
the corporation. 

(6.) The mortgage is not impeached as be- 
ing in violation of the bankruptcy act [of 1867 
(14 Stat. 517)]. 

(7.) Construmg the consent as applying only 



to a mortgage of the real estate, no consent 
was necessary to enable the corporation to 
mortgage the personal property, or to as- 
sign the patents. The mortgage did not cover 
the patents. They were assigned by a sep- 
ai'ate instrument, and, even though it be taken 
that they were really assigned only as secur- 
ity, yet the corporation had power by law to 
convey its personal property, which power 
includes the power to mortgage, or to trans- 
fer as security. A mortgage is none the less 
a conveyance because it is defeasible. The 
greater includes the less, unless the less is ex- 
pressly excluded. 

(8.) The suit to set aside the mortgage whol- 
ly cannot be maintained, but it must be re- 
garded as, together with the letters patent as- 
signed, a security for such moneys, if any, 
as the corporation owed the defendants when 
the mortgage was given, and such moneys 
as the defendants paid for or advanced to the 
corporation on the faith of the mortgaged 
property and the patents. If it be doubtful 
whether such moneys, with interest, exceed 
the proceeds of the mortgaged property and 
of the patents, the amount due to the defend- 
ants must be ascertained on proof. 

[See Case No. 3,039.] 
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MORANCY et al. v. QTJARLBS et al. 

[1 McLean, 194.] i 

Circuit Court, D. Kentucky. Nov. Term, 1833. 

Wii-Ls — Devise or Laxd — Charge — Statute op 

Frauds— Compromise under Seal— Paroi- 

Agreemest for Costs. 

1. A devise of land to an individual, and in 
consequence of the great value of the land thug 
devised, the devisee was required to pay specific 
legacies, constitutes a charge on tlie land, though 
sold and conveyed to a stranger. 

[Cited in Clyde v. Simpson, 4 Ohio St. 461; 
Nellons v. Truas. 6 Ohio St 102.] 

2. An agreement under seal which com- 
-promises a suit, does not prevent either party 

from setting up and proving a parol undertaking, 
that one of the parties should pay the costs that 
had accrued. 
[Cited in "Winn v. Chamberlin, 32 Vt. 321.] 

3. Such an agreement does not contradict or 
vary the written agreement; but is distinct and 
independent of it. 

In eauity. 

Mr. Wickliffe, for complainants. 
Mr. Haggin, for defendants. 

OPINION OF THE COURT. The complain- 
ants [E, Morancy and others] have filed their 
bill against Quarles, and his sureties, as ex- 
ecutor of Tunstall Quarles, and against Bu- 
ford as purchaser and in possession of, cer- 
tain lands, on which the complainants claim 
to hold a specific lien for certain legacies of 
five hundred dollars each, to the complain- 
ants, devised to them by Ttmstall Quarles. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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The clause in tlie will under whicli the lien 
is attempted to be enforced is: "I devise to 
my son James Quarles, and his heirs for- 
ever, the tract of land I reside on, and also 
that part of Mrs. Walker's alias Mrs. Ste- 
phenson's dower, I purchased of Joseph G. 
Walker, which will more fully appear by 
reference to his bond. The said James 
Quarles takes this with the incumbrances 
devised to his mother, in the previous part 
of this will, and pays in consequence of the 
great value of the lands devised, at lawful 
age, or intermarries, twelve months there- 
after, five hundred dollars each; I mean the 
children of Archibald Kirkhead, &c." This 
tract of land was afterwards conveyed by the 
devisee to Buford the defendant; and the 
question is whether the land in his hands is 
chai'geable with the payment of the devises 
to the children of Kirkhead. And we can 
entertain no doubt that the devise of the 
land does constitute a specific lien for the 
bequests to Kirkhead's children. Such was 
undoubtedly the intention of the testator. He 
gives the land to James Quarles, subject to 
the incumbrances devised to his mother, and 
to pay the several devises of five hundred 
dollars. And the reason why this payment 
is to be made, is stated to be, the great value 
of the land devised. 

Now it would not only be unjust, but in 
violation of the intention of the testator to 
permit the devisee to take this land, free from 
the lien of the specific devises, and by a con-- 
veyance of it, as in this ease defeat them. 
The will was notice to the purchaser and he 
was bound to examine it and ascertain the 
extent of the right devised. We are there- 
fore clear that the land in the hands of the 
defendant Buford, is bound for the payment 
of the specific devises; and unless the pay- 
ment shall be made at a time to be fixed the 
court will order a sale of so much of the 
land, as shall amount to these devises. 

At this stage of the proceedings, and before 
the final decree was pronounced, the defend- 
ant Buford asked leave to file a plea, on the 
ground, supported by affidavit, that he had 
fully satisfied and paid the demand of the 
complainants. And on leave being given he 
filed the following plea. "This defendant by 
protestation, &c., that on the 17th July, 1832, 
In the district aforesaid, the complainants by 
a certain Morancy, the attorney of the com^ 
plainants, under their hands and seals for 
the consideration of sixteen hundred dollars 
to him paid, did release and acquit and 
among other things, did covenant to release 
and acquit this defendant from the demands 
in the bill of the complainants mentioned. 
Whereupon the defendant prays, &c." In the 
agreement exhibited there was no provision 
as to the payment of the costs, which had 
accrued in the suit. And the complainant ob- 
tained leave to amend his bill; and In which 
he alleged that at the time the compromise 
was made and the release executed, stated in 
the plea of the defendant. It was distinctly 
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understood and agreed between the defend- 
ant Buford and the agent, that the former 
should pay whatever costs had accrued. To 
this amended bill there was an answer which 
relied principally on the ground that the 
parol agreement set up in the amended bill Is 
contradictory to the agreement under seal, 
and cannot be received. 

The principle is well settled, that a parol 
agreement cannot be received to vary or con- 
tradict a written contract. But the parol 
agreement alleged is In no respect contradic- 
tory to the written contract. It sets up a 
parol contract beyond the writing. So far as 
the written agreement goes it is conclusive, 
and not being of doubtful construction, no 
parol evidence can be heard to contradict or 
vary it. But this writing does not cover the 
whole ground. There is nothing said in it, 
as to the costs which had accrued, and the 
parol agreement is limited to the payiAent 
of these costs. There is then, no legal ob- 
jection to the verbal agreement; as It must 
bo considered separate and distinct from the 
contract under seal. And the court are sat- 
isfied from the proof in the case that it was 
the understanding of the parties to the com- 
promise, that Buford should pay any costs, 
that had accrued in the case. But, It seems 
not to have been known, to the agent of the 
complainants, that suit had been commenced, 
or that any costs had certainly been incur- 
red. The agreement was, therefore, condi- 
tional, to pay costs, if any costs had accrued. 
The court, therefore, enter the following de- 
cree. 

It appearing to the satisfaction of the court, 
that defendant Buford has purchased the 
right of complainants to recover In the suit, 
and that the defendant, William Buford, as 
a part of the consideration of said purchase 
and compromise, agreed to pay the complain- 
ants the fee promised in the cause to coun- 
sel, and to pay the costs of the suit; and it ap- 
pearing to the court that the fee agreed to be 
paid to counsel by the complainant is one 
hundred dollars, which the court deem rea- 
sonable. It Is therefore decreed and ordered, 
that this suit, as to all the defendants ex- 
cept Buford, be dismissed without costs, and 
that it be dismissed as to him so far as the 
bill claims payment of legacies. And the 
court decree and order that Buford pay to the 
complainants one hundred dollars, and also 
the costs of this suit. 
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The MORAVIAN, 

[2 Hask. 157.] i 

District Court, D. Maine. June, 1877. 

CaRKIERS— LlABILITT FOR DAMAGE— BiLL OF LAD- 
ING— Ho^W Goods Packed— Bukdes op Proof. 
1. A bill of lading, reciting, "two cases sewing 
machines shipped in good order and condition; 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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quantity, condition and contents unknown; not 
accountable for breakage," is evidence of the 
good external condition of the cases when re- 
ceived by the carrier, and casts the burden upon 
the owner to prove that an injury to the ma- 
chines resulted from the negligence of the car- 
rier. 

2. The fact, that the cases were in good order 
when received and broken when delivered, 
raises the presumption that they met with in- 
jury, while in the possession of the carrier, dam- 
agmg their contents. 

3. Evidence, showing that the injury would 
not have resulted in the common course of 
events, with proper care, in the absence of ex- 
planation, proves it to have been caused by negli- 
gence. 

• ^* Shippers of merchandise of large experience, 
m absence of evidence to the contrary, are pre- 
sumed to use the best method of packing the 
same to be carried over laud or upon the sea. 

In admiralty. Libel in rem against the 
steamship Moravian for damages to merchan- 
dise shipped by her at Liverpool, England, 
for Portland, Maine. The daim and, answer 
alleged that the claimants were not liable 
by reason of the stipulations in the bill of 
lading, and because the damage did not re- 
sult from any act of their own or of their 
servants, but from improper packing of the 
goods, and that it was inflicted before they 
came to their possession. 

Emery S. Ridlon and Sewall 0. Strout. for 
libellants. 
John. Rand, for claimants. 
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FOX, District Judge. The libellant. Palmer, 
ordered from the manufacturer at a place in 
England, said to be about sixty miles from 
Liverpool, two sewing machines, to be for- 
warded to him at Portland by the Allan 
steamers. These machines, none of which are 
made in this country, are of a novel descrip- 
tion, and are usee" for the sewing of boots 
and shoes, having an iron plate about two and 
one-half feet long, and ten to twelve inches in 
width. The machines were in pieces, packed 
in two pine boxes, one of which contained, 
with other portions of the machines, the two 
plates, which were secured by cleats at each 
end of the box. 

These boxes, it Is said, were taken by sail 
to Liverpool, then placed on board the Mora- 
vian about the first of last March. The vessel 
arrived here the thu-teenth. Her cai-go was 
placed in the sheds of the company, which 
are bonded warehouses. The libellant was 
notified of then; arrival about the twenty-fom-th 
of March, by the presentation of the freight 
bill; but it was not paid for about four weeks, 
the goods remainmg in the shed untU April 
twenty-fourth, when they were taken to the 
custom house for examination by the apprais- 
ers. On opening this box, the upper plate was 
found broken about ten inches from the nar- 
row end, and this piece had evidently lapped 
forward upon the other portion of the plate, 



and, hy its friction, had rubbed the paint, 
rendering the plate in spots quite bright. Aft- 
er the box had been opened, it was carefully 
examined, and the end next to the fracture 
was found to be split nearly across, originally 
a seamcrack, and much widened, and this 
split had extended across one side of the bos 
for some distance. By handling the box, 
these cracks had been enlarged so that they 
now extend across the side and end, and the 
portion of the box above the cracks is entirely 
separate from that below. There is also an 
indentation on the end of the box near the 
plate, as if it had been caused by a blow from 
an iron bar. 

To recover for the damages thus done to 
this plate the present libel was instituted. In 
the bill of ladmg for the merchandise, is found 
the ordinary language, "two cases sewing ma- 
chines, shipped in good order and well con- 
ditioned;" but further on it is stipulated that 
"quality, condition and contents are unknown, 
and the ship owner not accountable for the 
same;" and in the margin is also found, "not 
accountable for breakage." 

In Clark v. Barnwell, 12 How. [53 U. S.] 
272, the bill of lading was substantially of a 
similar character. It recited that the goods 
were shipped to be delivered in like good or- 
der, etc., but there was also added "contents 
unknown." It was then decided by the su- 
preme court of the United States that this 
acknowledgment of the master, as to the con- 
dition of the goods when received on board, 
extended only to the external condition of the 
cases, excluding any implication as to the 
quantity or quality of the articles, their condi- 
tion at the time received on board, or whether 
properly packed in boxes or not. 

Where, by the terms of the bill of lading, 
the ship is exonerated from liability for cer- 
tain losses, it has also been decided by the 
supreme court, that, when such losses are 
occasioned by the negligence of the ship 
owner or his, servants, the ship still remains 
accountable for losses so caused; but the 
burden of proof is changed, and the libellant 
must establish such negligence. New Jer- 
sey Steam Navigation Oo. v. Merchants' Bank 
of Boston, 6 How. [47 U. S.] 344. The In- 
Tincible [Case No. 7,0^-3]. 

The box with its contents were produced in 
court From an examination of both parts of 
the broken plate, I can have no doubt that the 
fracture occurred before the goods left the 
ship. The paint is very much worn from the 
upper surface of the larger portion of the 
plate upon whic^i the smaller portion chafed 
by the motion of the ship at sea, and the 
grains of the metal of the broken end are also 
worn down and smoothed, indicating that the 
movements of the one piece upon the other 
must have continued for a much longer time 
than merely while the box was being taken 
from the ship to the shed. I believe the coun- 
sel on both sides are satisfied with this con- 
clusion of the court. The teamster who took 



[J 7 Fed.'Cas. page 727] 



(Case No. 9,789; MORAVIAN 



the bos to the custom house testifies that it 
was carefully done by him, so that the in- 
jury could not have then occurred. 

It is said that the plate may have been 
broken before the box was receiyed by the 
carrier, as it was transported sixty miles, 
more or less, by rail from the factory to Liv- 
erpool. The bill of lading, according to the 
decision of the supreme court of the United 
States, is evidence that the bos, so far as its 
external condition would indicate, was in 
good order when received by the ship; and, 
as it was found to be splft and oroKen at the 
end and on one side when received at the cus- 
tom house, I think that the fair inference is 
that, while on board of the ship, or while in 
charge of those employed in her lading, it 
met with some injury which damaged the bos 
and its contents. 

The bos being thus apparently in good order 
when received by the carrier, and found to 
be injured when delivered up by him, the 
burden is on the libellant under the terms of 
the present bill of lading to establish that the 
damage was occasioned by the negligence of 
the carrier. The rule of law laid down in the 
Esehequer, Scott v. London & St. K. Docks 
Co., 3 Hrurl. & G. 597, is that, when the thing 
is shown to be under the management of the 
defendant or his servants, and the accident is 
such as in the course of things does not hap- 
pen if those who have the management use 
proper care, it affords reasonable evidence, m 
the absence of explanation by the defendant, 
that the accident arose from want of care. 

On the end of the bos, which is not broken, 
there are a number of indentations worn quite 
smooth, and, as I think, clearly indicating 
that during the voyage this box stood on that 
end, resting upon the heads of a number of 
bolts which were pressed into the wood of the 
bos by the weight upon it, or else that the 
bos fell some distance, striking this end 
upon the bolts. The other end, as before 
stated, was badly split through, not entirely 
broken off when brought to the custom house; 
and there is also a dent in tbe wood just over 
the split, indicating a blow from some sharp, 
hard instrument; and it is strenuously con- 
tended that by such a blow the plate was 
broken, the force of the blow communicating 
to the plate through the cleat nailed to the 
end of the bos and the iron protuberance 
upon the plate, which was fitted into a notch 
in the cleat to make steady and secure the 
plate. I do not feel certain that the injury 
was thus occasioned. I rather think it more 
probable that it was caused by heavy weights 
placed upon the box, or by rough handling 
from the stevedores and lalDorers when mov- 
ing the bos and storing it on board the ship. 
The bos being under the control of the Car- 
rie.' who was, by the bill of lading, informed 
as to its contents, and being apparently in 
good order, and such serious damage to such 
a package not ordinarily happening with due 
care, reasonable credence is afforded under 



the rule in Scott v. London & St K. Docks 
Co., that the injury arose from want of due 
care, unless a satisfactory explanation is giv- 
en in this behalf. 

In the present case, no evidence is produced 
by the ship-owners as to the position of this 
box on ship-board, whether heavy articles 
were or not placed upon it, or whether it was 
at any time by accident or otherwise injm-ed 
and broken by the servants of the ship-own- 
ers while under their control. For all that 
appears, it may have slipped from the slings 
when going on board and have fallen the 
whole depth of the hold, or have been thrown 
down with great violence, the servants of the 
carrier been guilty of fSe greatest negligence 
in their duty in this behalf, and the matter 
kept concealed from the com:t. There is 
certainly nothing to discredit any such the- 
ory. 

From the marks upon the bos and the dam- 
age it has sustained, it is quite apparent that 
it had not received that care and fair usage 
which a package of sewing machines should 
have received; and while there was nothing 
on the box to indicate the contents, as I have 
before stated, the carrier was fully advised in 
relation to it. 

The claimants contend that the plate which 
was broken was not securely packed, and 
that for this cause they are not to be held ac- 
countable for the damage, even if they were 
otherwise negligent A large number of wit- 
nesses have been examined upon this branch 
of the case by each side, and the matter is 
certainly not free from doubt The manner 
in which this plate was placed in the bos is 
beyond dispute. The two plates were a little 
larger than the bos, and were laid in diago- 
nally, resting upon cleats of wood which were 
nailed to each end of the bos, the upper one, 
which was broken, being kept in position by 
a projection upon one end of the plate that 
fitted into a notch cut in the cleat at the 
broken end. The ends of the plate rested up- 
on the cleats, and there was no other support 
under the plate; nothing between the plates; 
the ends of the plates did not touch the ends 
of the bos, nor did the bos cover rest on the 
plate; both plates w.ere secure and immova- 
ble so long as they were unbroken. 

It is said "by quite a number of witnesses 
that this packing was defective because the 
plates were only supported at the ends with 
nothing around or between the plates to 
break the force of any blow or strain that 
might happen to the bos; that if the plate 
had been enveloped in straw or shavings, it 
would not probably have been broken, or at 
any rate would have been much more likely 
to escape a fracture from anj blow, or by any 
fall of the bos. Other witnesses express an 
entirely different opinion, and say that the 
plate was well secured, in their judgment so 
as not to be liable to injury if properly han- 
dled, and that the soft packing would not 
have protected the plate, if exposed to unrea- 
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sonable violence. A number of witnesses of 
very extensive experience in the packing of 
sewing machines state tliat they have never 
known the manufacturer to use any kind of 
soft packing about these machines when fit- 
ted for transportation; that they are only 
secui-ed in place by cleats, and they have 
sent them long voyages in safety thus pack- 
ed; but none of these witnesses, I think, have 
had any acquaintance with machines having 
so large a casting as the present. 

In this conflict upon the question, whether 
the box was packed with reasonable care and 
skiU to protect its contents if fairly handled, 
I think the court may well take into consider- 
ation the fact that these manufacturers, Pitt 
Bros., had been so long and extensively en- 
gaged in this business that they had become 
so well known in this country that goods 
were ordered of them by parties on this side 
of the water. 

If permitted to refer to their hand bills 
found in the box with the broken plate, it 
appears that they had been engaged in this 
branch of business more than twenty-five 
years. During all this time, we must believe 
that they must have shipped large numbers 
of these machines to various quarters of the 
globe, and by experience had ascertained the 
safest and best method of packing the same 
for transportation by land and by sea. If 
their machines were delivered in bad order, 
they certainly must have been informed of 
their condition; and it cannot be presumed 
that they would continue a practice which 
would thus endanger the safety of their mer- 
chandise and subject themselves to all the 
consequences attending a negligent or un- 
skillful method of packing their goods. They 
would clearly be answerable for damages to 
the party injured, if they were not packed 
with due care and precaution, or if they were 
still the owners of the property, they would 
subject themselves to the loss occasioned by 
their own neglect. 

I must presume that in twenty-five years 
they could not but have ascertained the saf- 
est method for packing these plates, and that 
in the present instance, as there is nothing 
to establish the contrary, they adopted it. 
Whether shavings or ' other soft material 
should have been used was expressly brought 
to the attention of the packer of this box, as 
it appears that some portions of the machine 
in this box were packed with shavings, mani- 
festing that this material was at his com- 
mand, and his judgment was applied to the 
determination of whether it was or not ex- 
pedient that the plates should be thus packed, 
or whether the course adopted of securing 
them in the box, as was done, was on the 
whole the most judicious. 

This view, I think, is quite persuasive and 
influences my opinion, so that I am brought 
to the conclusion that the libellant is entitled 
to recover for damages occasioned by the 
negligence of the carrier to his property. De- 
cree for libellant. 
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Case No, 9,790. 

MORDEOAI et al. v. The MARY EDDY. 

District Court. D. South Carolina. 

Maritime Lien — Dbfinitiost — Distinguished 
FROM Equitable Lien. 

[MAGRATH, District Judge, cites from The 
Young Meehamc, Case No. 18,180, the remark 
by Judge Curtis wherein he distinguished a 
maritime from an equitable lien, and adopted 
the definition by Pothier of an hypothecation, 
as an accurate description of a maritime lien 
under our law,— "the right which a creditor has 
in a thing of another, which right consists iu 
the power to cause that thing to be sold in or- 
der to have the debt paid out of the price"— 
and adds that a maritime lien, in general, gives 
no nght to the creditor to take possession: that 
IS executed by the suit in rem,] 

[Nowhere reported: opinion not now accessi- 
ble, rhe above statement of the point deter- 
mined was token from Cohen's Adm. Law 20'> ] 



MORE (SADLER v.). See Case No. 12,208. 



Case Wo. 9,791. 

MOREHEAD v. JONES. 

[3 Wall. Jr. 306.] 1 

Circuit Court, E. D. Pennsylvania. Nov. Term, 

1860. 
Pleading in Equity— Answer— Amendjient bt 
Striking Out Admissions— Patents. 
In a bill for infringing a patent the defend- 
ants were allowed, under special circumstances, 
and there being no laches, to strike out an ad- 
mission in their answer, that thev had made cer- 
tain articles, their making of which the complain- 
ant was seeking by the hill to enjoin. 

[This was a bill by James K. Morehead 
against J. Hervey Jones.] 

Morehead & Co., as assignees of a patent 
granted to one Sherwood for an improvement 
in door locks, filed their bill at the last tei-m 
to restrain the respondents from infringing, 
and for an account The defendants an- 
swered, admitting their use of the improve- 
ment, and claiming a right to use it by rea- 
son of a prior assignment to them by the pat- 
entee. They also filed a cross-bill, alleging 
their ownership of the patent, and praying for 
an injunction and account as against the com- 
plainants. After answer and replication, and 
when the parties were about to begin taking 
their testimony, the defendants, at the same 
term to which the bill was filed, made appli- 
cation to a judge of the court, by petition, 
for leave to amend their answer by striking 
out an admission that they had made door 
locks having substantially the improvements 
mentioned and specified in the patent, as stat- 
ed in the complainants' bill, and inserting a 
modified admission, denying an infringement 
of any of the claims of the patent, except one 
of them, which was specified. They prayed 
for leave, also, to amend by taking an issue 
to the validity of the patent to Sherwood. 

1 [Reported by John William Wallace, Jr., 
Esq., and here reprinted by permission.] 
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The ground of the application -was, that BUp^ 
posing Shei-wood to have a valid patent, they 
had purchased a right to use it; that after 
filing their answer they had discovered that 
it was not a good patent, and that the assfgn- 
ment made to them was had. Accompanying 
their petition was an affidavit that the mat- 
ters and things set forth in then: proposed 
amendment had only recently come to their 
knowledge, and since they had filed theh: an- 
swer. The district judge to whom this appli- 
eation was made did not grant it when made 
to him, but adjourned the matter till the 
present term, when the motion was again ar- 
gued before the court In Jie meantime the 
testimony on both sides had been taken, and 
the case set for hearing at this term. 

GRIEE., Circuit Justice. That amendments 
may be allowed by the court afta' issue and 
at any time before final decree, when It is 
manifest that the purposes of substantial jus- 
tice require it, is admitted. But while it is 
thus admitted that the courts have such au- 
thority in the use of a sound discretion, they 
must be very cautious in its erereise. When 
the object is to let in new facts an"d defences 
wholly dependent on parol testimony, the re- 
luctance of the comrt is greatly increased. 

As the bill in this case was filed to the last 
term, and as the application for leave to 
amend was first made before the testimony 
was taken, it is not subject to the charge of 
laches, or great delay, The defendants have 
sworn also that the mattets and things set 
forth and contained in the said proposed 
amendment only recently came to theh: knowl- 
edge, and subsequently to the filing of their 
said answer. This can only refer to the last 
matter of amendment, to wit, the invalidity 
of the patent. As to the first and second, 
there is no allegation or proof of any mistake 
of fact or law in the answer first sworn to, 
■or that the extent of their infringement was 
not as well known before as since the answer 
was sworn to. These amendments cannot be 
allowed. 

The only question, therefore, is, whether the 
respondents should now be allowed to set up 
a matter of defence inconsistent with their 
"first answer. Assuming their answer and af- 
fidavit to be time, the ease stands thus: They 
purchased a patent right from the patentee; 
supposing they had obtained a valid patent: 
they make defence to the complainants' bill, 
alleging a previous purchase: after filing their 
answer, they discover that the patent is in- 
valid and then: title to it good for nothuag. 
Why should they not be allowed to contest 
the validity of the patent, and show that the 
complahaants, as well as themselves, have 
been defrauded by the patentee? For if, un- 
der such circumstances, the respondents 
should be enjohied from using the supposed 
invention, it would present this anomaly, that 
the respondents would be hindered from 
using that which belongs to the whole world. 
Under the peculiar circimistances of this case. 
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J7e think it would not be an abuse of the 
sound discretion of the court to permit the 
respondents to file a supplementary answer 
setting up this defence, on payment of costs 
which have accrued on the abandoned de- 
fence: 1st. Because there has been no lach- 
es or delay, the application bemg made 
during the tei-m to which the bill was filed. 
2d. The application was made as soon as the 
fact was discovered, and before any testi- 
mony was taken. 3d. If the defence be true, 
as we now assume, although the defendants 
might have discovered it before by proper 
diligence, yet believing their title to the pat- 
ent better than that of complainants, theh- at- 
tention was not called to contest its validity 
till they discovered the uivalidity of the title 
which has been imposed on them by the pat- 
entee. 4th. There is nothing contradictory^ or 
inconsistent between the answer as filed and 
the amendment proposed to be made: The 
first was made under the supposition that the 
patent, as well as the respondents' title to it, 
were'valid. The new discovered defence ad- 
mits they were doubly wronged by a bad 
title and by a worthless patent 

Whether this defence can be satisfactorily 
established is the matter to be tried. 

n^OTE. There was a decision in this ease 
in favor of complainant. Case No. S,413. It 
was subsequently heard upon motion to treble 
the damages. Motion refused. Id. 8,414, The 
decree of the circuit court was for perpetual in- 
nunction and awarding $13,282.92 damages for 
infringement. From this decree an appeal was 
taken to the supreme court. The injunction 
was modified, and one dollar nominal damages 
awarded. 1 Wall. (68 tJ. S.) 155.] 



Case No. 9,79S. 

MOREHEAD v. UNITED STATES. 

[Hoff. Op. 404.] 

District Court, N, D, California. May 26, 1859. 

Mexican Laxd Grant— Lost Gkant— Expediente 
Regular— Suspicious Pacts. 

[1. The rule is that, before the contents of a 
paper alleged to be lost can be proven, satisfac- 
tory evidence must be produced to prove its exe- 
cution and the loss. But in cases where three 
things are so intimately blended together, and 
there can be no question as to the contents, and 
no possible motive for withholding it, the conten- 
tion being in reference to the execution, then the 
court will not be so strict as to evidence as to 
loss.] 

[2. Where the archives show the expediente 
to be regular and its signatures genuine, and a 
grant to have issued thereon, and there is no evi- 
dence to show any fraud or tampering with the 
archives, the grant will be allowed, although 
there is evidence to throw doubt upon the fact 
that the claimant was at the place where the 
grant purports to have been signed and delivered 
to him.] 

HOFFMAN, District Judge. The land 
claimed in this case consists of ten leagues, 
situated on the Sacramento river, at the 
place now called "Knight's Landing," in the 
county of Yolo. The claim was rejected by 
the board, for non-fulfillment of the con- 
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ditionjs of occupation and cultivation. It 
appears, however, from the evidence, that 
Knight, the gi-antor, settled on the land In 
1842 or 1843, and continued to occupy it un- 
tU 1849, Tvhen he died, on the Stanislaus 
river, a distance of about one hundred miles. 
As early as June, 1843, Knight petitioned 
Governor Micheltorena for the land alleged 
to have been subsequently granted to him by 
Pio Pico, but in pursuance of Jimeno's rec- 
ommendation, the proceedings on this, as 
on numerous similar applications, were sus- 
pended, until the governor should make his 
projected visit to the Sacramento and San 
Joaquin valleys. On the 22d December, 1844, 
Micheltorena issued the document known as 
his "general title," whereby he granted to all 
the citizens who had solicited with reports in 
their favor from General Sutter, the lands 
described in their respective petitions and 
maps. As Knight had not only not obtain- 
ed the favorable report of Sutter, but as the 
report of the alcalde of Sonoma to whom the 
application had been referred by Sutter, had 
declared the land to be occupied by Don Tomas 
Hardy, he was, of course, not embraced with- 
in the class of grantees mentioned in the 
general title. 

The grant on which the claimant, [James 
G. Alorehead,] who is the administrator of 
Knight, relies, is alleged to have been made 
by Pio Pico on the 4th of May, 1846, The 
original grant is not produced, and evi- 
dence has been offered to prove its execution, 
loss and contents. It is objected that the 
loss of the original is not sufficiently proved 
to justify the admission of secondary evi- 
dence as to its contents. "Where evidence 
of the contents of a writing alleged to be 
lost is proposed to be given, the natural order 
of making the proof is to show— First, that 
the original existed; secondly, that it has 
been lost; and, thirdly, its contents. It has 
been said, however, that unless proof is ad- 
duced satisfactory to the court, of the loss 
or destruction, evidence as to execution and 
contents can not be submitted to the jury." 
Jackson v. Frier, 16 Johns. 193; [De Haven 
V. Henderson], 1 Dall. [1 U. S.] 424; 3 Har. 

6 J. 219. "But these facts are frequently 
so intimately blended together, and have such 
a mutual relation to, and dependence upon 
each other, that it is difficult and often im- 
possible to observe strictly the logical order 
of the proofs. The amount of proof of loss 
or destruction which will be exacted, de- 
pends In a great degree upon the nature of 
the case. If any suspicion hangs over the 
instrument, or that It Is designedly witli- 
held, a rigid inquiry should be made as to 
the reasons of its nonproduetion. But 
where there is no such suspicion, all that 
ought to be required is reasonable diligence 
to obtain the original." Minor v. Tillotson, 

7 Pet. [32 U. S.] 99, 101. "Where there is 
no ground for suspicion that the paper is 
intentionally withheld, nor any discernible 
motive for deception, courts are extremely 
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liberal in regard to secondary evidence." G 
Vt. 399. "Where the paper is of that de- 
scription that no doubt can arise as to 
proof of its contents, there can be no danger 
in admitting secondary evidence." [Eenner 
V. Bank of Columbia], 9 Wheat. [22 U. S.) 
581-587; U. S. v. Doebler [Case No. 14,977]. 
"Ordinary diligence is usually enough and 
it wiU ordinarily suffice that the paper has 
been sought for, where it might be supposed 
likely to be found or was usually kept and 
that the search was fruitless." 3 MeCord. 
322. 

The above observations taken from the de- 
cisions of various courts apply with much 
force to the case at bar. The original grant 
is alleged to have been lost;— but the claim- 
ant produces from the archives the ex- 
pediente containing the original petition 
with the marginal order of the governor, 
the decree of concession which directs the 
title to be made out, and a copy of that title 
as delivered to the party. If these papers 
are genuine, the existence and contents of 
the lost grant are sufficiently proved, and no 
motive can be suggested for Its suppression. 
The copy produced shows it to have been 
in the usual form and with the usual con- 
ditions, and the description of the land is, 
as usual, taken from the petition. 

The real controversy of the case Is not as 
to the contents of the lost grant, but as to 
whether a grant was ever issued. As the 
court, before it can be satisfied that a paper 
has been lost or destroyed, must first be sat- 
isfied that It once existed, the proofs on thp 
latter branch of the inquiry must first be 
considered. If, then, the evidence in tliis 
case is sufficient to establish that a grant 
was made on the petition produced from the 
archives, I am clearly of opinion that the 
proofs of loss are sufficient to meet the 
technical requirements as to the admis- 
sion of secondary evidence. If, on the other 
hand, the evidence does not establish that a 
grant was made, then the claim must be re- 
jected because the claimant has failed to 
make out his case; but not for the reason 
that he has not furnished sufficient prelim- 
inary proof of the loss or destruction of his 
title to allow secondary evidence of the 
contents to be given. 

It is proper to add that though the ob- 
jection as to the insufficiency of the proof 
of loss was taken, the arguments of the 
counsel who represented the United States 
were chiefly directed to an investigation of 
the evidence relating to the existence at any 
time before the conquest of any grant of 
the land. To this inquiry which Is thus. In 
any point of view, preliminary, we will now 
address ourselves. The only witness who 
testifies that he knows the grant was made, 
is Jose Matias Moreno. He states that 
when he was secretary to the government 
in 1846, Knight petitioned for a tract of 
land on the Sacramento. The governor 
made a decree for a title to the laud petl- 
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tioned for, and the title was accordingly is- 
sued. He further swears that he helieves 
the copy of the grant found in the ex- 
pedieftte is a copy of the title issued to 
Knight. If this witness were entirely 
worthy of credit this testimony confirmed as 
it is by the expediente found in the archives 
would he suflBLcient to establish the facts to 
which he swears. This court has, however, 
on more than one occasion been compelled 
to reject as simulated and ante-dated grants, 
the genuineness of which was positively 
sworn to by Moreno. A careful investiga- 
tion of all the testimony in the ease is there- 
'fore necessary, notwithstanding his posi- 
tive statements. J. M. Harbin swears that 
Knight was with him in the spring of 1846 
at Los Angeles about three weeks. That 
the witness was there about a month and 
that he found Knight there, but he left the 
place before the witness; that Pio Pico, 
the governor, told him he had given Knight 
his papers, and that Knight also told him 
he had them, when he was getting on his 
horse to leave. Knight also told him that 
he was going to leave his papers with John 
Wilson of Santa Barbara, that he might ob- 
tain their confirmation by the departmental 
assembly. N. A. Den swears that he saw 
Ejiight in the spring of 1846, either in 
iJIai-ch, AprU or May, on his way to Los 
Angeles, and also on his return. On his re- 
turn he stated that he had got tiis papers 
for his rancho, and a short time afterwards, 
in looking over the archives at Los Angeles, 
the witness saw evidence that he had done 
so. J. C. Davis swears that about the 5th 
of June he was in Col. Fremont's camp at 
the "Buttes," when Knight came in and in- 
formed them that all the Americans in 
California would be ordered out of the 
country by the government. Some one then 
remarked that he would, in that event, lose 
his rancho, to which he replied that he had 
just returned from the lower country, and 
had procured his title papers, at the same 
time producing some papers which he said 
were his title, but which the witness did not 
read. 

Evidence has been offered on the part of 
the United States to show that Knight could 
not have been at Los Angeles in the begin- 
ning of May, as sworn to by Harbin, and 
that the relations which then existed be- 
tween the Mexican authorities and the 
American settlers rendered it in the highest 
degree improbable that the government 
could have been induced to make him a 
grant Knight's conduct and declarations 
are also relied on as showing that the only 
title papers he possessed were the Midiel- 
torena papers of 1884. Major John Bidwell, 
after detailing the circumstances connected 
with Knight's first application to Governor 
Micheltorena, and his failure to obtain a 
grant from that officer, states that he re- 
turned those papers to Knight in 1844, 
and that he did not see them again until 



the spring or summer of 1847, when Knight 
brought them to him and asked him 
if anything more could be done with 
them, and if his title was a good one, as 
the papers then stood; that some persons 
were under the impression that the Amer- 
ican governors had the same authority to 
grant lands as the Mexican governors had 
possessed, and that Knight made the in- 
quiry of him whether anything could be 
done with the papers, because he enter- 
tained such views or understood that they 
were entertained. The witness states that 
at this time Knight exhibited no other pa- 
pers than those which he (witness) had re- 
turned, unless, perhaps, a copy of the gen- 
eral title of Micheltorena; but he is posi- 
tive that there was no formal title shown 
him, nor was any reference made by Knight 
to any other title papers for the laud than 
those he exhibited to the witness. Major 
Bidwell also states that in the spring of 
1846 a journey from the Sacramento valley 
to Los Angeles and back would have required 
some six weeks to accomplish, and that it 
was considered unsafe unless in companies 
of eight or ten persons. Riding and pack 
hoi-ses were necessary, with provisions and 
led holies; that the water courses were high, 
as they usually are in the spring, and that 
he (witness) was waiting in the spring of 
1846— March, April and part of May— to make 
the trip, on accoimt of the height of the 
water courses necessarily crossed in travel- 
ing in that direction. He further states that 
he thinks Knight was in the Sacramento 
valley, at his place, in the spring of 1846; 
that if he had been absent or far away he 
thinks he should have known it, because 
there were but few Americans in the coun- 
try. "We knew each other, and if one had 
been absent I think I should have known 
it." That persons leaving the valley uni- 
formly applied to General Sutter for pass- 
ports. That Knight did not make such an 
application; that he (witness) was with 
General Sutter, kept his books, and did most 
of his writing. General Sutter testifies that 
he knows that in 1845 or 1846, probably in the 
fall of 1845, Knight went to Los Angeles to 
get a title for his rancho from Pio Pico; that 
he is doubtful whether it was in the spring 
of 1846, for the water courses, as is usual in 
the spring, were very much swollen: In a 
subsequent part of his deposition he states 
that in the winter of 1846, just before the 
Bear Flag was raised, he and Knight had 
a dispute about the quantity of land solicited 
by Knight; that Knight said he would not 
take a grant for less than ten leagues, and 
became so excited about it that he drew a 
pistol upon him (witness), and that subse- 
quently they had no intercourse. He adds 
that Knight could not have been in Los An- 
geles in May, 1846, because he was then 
with Colonel Fremont. The testimony of 
this witness rather tends to establish the 
facts alleged by the claimants than to dis- 
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prove them. He states positively, it will be 
observed, that Kaight went to Los Angeles 
to get a grant from Pio Pico in 1845 or 1846; 
but he thinks it was in the fall of 1845. The 
conversation with Knight, which he says oc- 
curred in the succeeding winter, shows that 
at that time Knight did not have his grant 
If, then, Sutter is right in saying that 
Knight went to Los Angeles at all to obtain 
a title from Pico, it would seem most prob- 
able tbat he went in 1846, and not in the fall 
of 1845. 

J. P, Leese testifies that the marginal note 
on the petition to Micheltorena, dated Janu- 
ary 26th, 1844, was written by him at the 
time it bears date, except the words, "una 
parte de ello," which were added subsequent- 
ly at the solicitation of Knight and in the 
presence of Hardy; that these words were 
added at the time he made the certificate 
which is appended to the papers, and which 
was made October 8th, 1849; that Knight 
represented that he had been unable to get 
his title from the governor, because his (wit- 
ness) report showed that the land had been 
granted to Hardy, and that he (the witness) 
thereupon added the words above mentioned 
to his report, and appended his certificate 
to the papei-s. He further states that Knight 
on this occasion brought all his papers to be 
examined by the witness, and that the only 
papers he recollects seeing were the Michel- 
torena papers. On his cross-examination, 
Leese modifies the foregoing statement in an 
important particular. He testifies that 
Knight informed him he had not been able 
to obtain a grant in the fall of 1845, and not 
in 1847, as he had previously sworn; and that 
Knight never made to the witness any dec- 
laration to the same effect subsequently. He 
also states that the words "una paite de ello," 
were added by him when he was going out 
of office in 1845; and, finally, that he can- 
not swear that those words were added by 
him at all. 

From the whole of Leese's testimony, it 
may, I think, be fairly concluded that the 
words added to his report were, in all prob- 
ability, pla?ed there in the fall of 1847; but 
that the declaration of Knight that he had 
not obtained a title was made in 1845, before 
the date of the title now claimed to have 
been issued. D. M. Berrey testifies that he 
has heard Knight speak on several occasions 
of his title papers; that he abused Bidwell 
for not getting a grant for him from the gov- 
ernor; that he thought his claim would be 
doubtful in consequence; that he had the al- 
calde's papers, which were a shadow of title,, 
and that Element or Bidwell had told him a 
shadow of title would be good; that in 1847 
he refused to sell the witness a part of his 
rancho, fearing to weaken his title b,v divid- 
ing the land, and saying that when he got 
his grant or title to the rancho he would let 
him (witness) have as much as he wanted. 
William Gordon testifies that he saw Knight 
at his house, about eleven miles from 



Knight's rancho, in the early part of June, 
1846; that he was then with the war party 
which shortly afterwards took Sonoma. He 
adds that Knight told him, after thi^ cam- 
paign, that he had his papers "all regulated 
about right in his land affairs," but did not 
mention that he had been to Los Angeles to 
get them fixed. It will be obsei-ved that the 
date at which the witness saw Knight at his 
house (in the early part of June), is quite con- 
sistent with the hypothesis that Knight left 
Los Angeles in the beginning of May. As 
also with the statement of Davis, that Knight 
came into Fremont's camp at the "Buttes," 
about the 5th June. This witness also states 
that he does not remember having seen 
Knight at any time in the early part of 1846, 
before the month of June, although he may 
have done so. Major Gillespie, who was an 
officer of the marine corps "under special 
and confidential order from the president of 
the United States," testifies that he met 
Knight in the Sacramento valley early in 
the month of June, 1846; that he (Knight) 
joined the Bear Flag insurrection between 
the 26th May and the 1st June; that in the 
latter part of April and the month of May 
the country between Sutter's Fort and Los 
Angeles was overflowed, so much so that his 
courier, Sam Neal, was obliged to turn back, 
cross the Sacramento river at the fort, and 
go down by way of Sonoma; that it would 
have required to make the journey, under or- 
dinary circumstances, about six weeks, but 
on express fifteen or twenty days. In reply 
to the twenty-first inteiTogatory, :Major Gil- 
lespie states that he does not know the exact 
distance from Sutter's Fort to Los Angeles; 
that at that time it was computed by day's 
travel more than by miles. "By ordinai-y 
traveling, it took fifteen days; by express, 
from six to seven days." There is probably 
some error in reducing the deposition of the 
witness to writing, but as the distance be- 
tween the two places is about seven hundred 
miles, it is probable that the last answer as 
to the time usually required to make the 
journey is the correct one. Gillespie further 
testifies that the rising of the American set- 
tlers in the Sacramento valley took place in 
the latter part of May, 1846; that its im- 
mediate cause was a proclamation of Castro 
requiring all who had not been a year in the 
country, and had not been naturalized, to 
leave California immediately, and that the 
settlers had heard that a military force had 
orders to march against them; that the hos- 
tile feeling had prevailed from the time of 
Fremont's attempt to pass through the coun- 
tiy, in March, 1846, and that from that pe- 
riod the communications of American settlers 
with the lower parts of the country were 
precarious and doubtful. The witness states, 
however, that he made during the spring a 
journey from Monterey to the north of Kla- 
math Lake and back to Yerba Buena (San 
Francisco), though he was "in constant fear 
of being picked up by the authorities." 
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"Witli respect to this testimoBy, tlie same 
observation may be made as to tlie deposi- 
tion previously noticed, viz: that the fact 
that Knight ^as with the insurgents about 
the end of Slay or 1st of June is entirely 
consistent veith his having been in Los An- 
geles about the 4th of May preceding. He is 
stated by Major Gillespie, to have been "a 
famous horseman," and even of he enlisted 
on the 26th of May, he would have had 
more than twenty days to make a journey 
which Gillespie says could be performed in 
six or seven days. The United States have 
introduced, however, more positive testi- 
mony to show that Knight could not have 
gone to Los Angeles as alleged: William 
Bartee swears that during the months of 
April, May, and June, 1846, Knight was at 
his i-ancho; that he and the witness fre- 
quently ' hunted together, and that during 
those months not more than eight or ten 
days could have passed without his seeing 
Knight. The witness states on cross-ex- 
amination, that he kept no memorandum of 
dates, but the men with him did so; and he 
recollects the dates well. But that Knight 
was not at his rancho during the month of 
June is clear from all the testimony in the 
case. All the witnesses, both those for the 
United States and those for the claimants, 
concur in stating Knight to have been with 
Fremont at the end of May or beginning of 
June, and that he was on the expedition to 
Sonoma, in the early part of the latter 
month. CJolonel Fremont himself states that 
Knight was employed by him as a spy in 
May, and that his occupation led him to 
the neighborhood of the Bay. Bartee is thus 
clearly in error in stating that Knight was 
on his rancho during the month of June. 
John Grigsby testifies that he saw Knight 
at his house, on the Sacramento river, on or 
near the 1st day of May, 1846; that he was 
in pursuit of a mule which had been stolen 
from him "by a gentleman named "Dr. Car- 
ter;" that the train in which Carter was, 
was to start, as he understood, on the 1st 
of May, and he therefore hurried on to re- 
cover his mule before they started; that 
Knight lent him a horse when he reached 
his rancho, but on 'reaching Feather river 
he learned that the train would not start 
until the 15th, and he employed Mr. Hardy 
to cross the Feather river and get the mule, 
as soon as the waters permitted; he then 
returned to Knight's rancho; that he was. 
at home, and Hardy brought him the mule 
in about ten days. Samuel W. Chase testi- 
fies that he saw Knight on his rancho on 
the 18th or 20th of April, 1846, and that 
John Gordon was with him at the time. 
•John Gordon's testimony is by no means 
explicit. He states that he, in company with 
Chase, saw Knight at his rancho, but he 
cannot remember the day or the month; he 
thinks it was in the spring of 1846, some 
four or five months before Fremont's party 
started for Sonoma; that from that time 
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until the party started for Sonoma he saw 
him at intervals, sometimes, of three or 
four days, a week, or a month. If this wit- 
ness is correct in stating that the time at 
which Chase and himself saw Knight at 
his rancho was four or five months before- 
the expedition to Sonoma, then it must have 
been in January or February, 1846. Knight 
would thus have had ample time to make 
his journey to Los Angeles, and to reach 
Fremont's camp at the end of May or be- 
ginning of June. Nicholas Algier testifies 
that 1846 he lived about eight miles distant 
from Knight; that during that year he saw 
him nearly every week two or three times a 
week; that he saw him in March two or 
three times at Sutter's Fort, and at his own 
house, about the 10th or 15th of May; that 
he remembers this from the circumstance 
that he was ploughing to plant corn. 

The foregoing testimony is chiefly relied 
upon by the United States, as showing that 
Knight could not have been at Los Angeles^ 
as contended for by the claimants. It can- 
not, however, be considered as establishing 
the fact in a very satisfactory manner. 
Bartee, as we have seen, states that during 
not only April and May, but June, 1846,. 
Knight was at home at his rancho; and yet 
it is clear that at the end of May he was at 
the Buttes with Fremont, and the latter tes- 
tifies that he employed Knight as a spy 
during the month of May, and that his oc- 
cupation led him to the neighborhood of the 
bay. S. W. Chase is not only contradicted: 
by Gordon, by whom he says he was ac- 
companied on a visit to Eoiight's rancho, 
about the 18th or 20th April, 1846; but in 
his affidavit, filed some months before hist 
deposition was taken, he says that he saw 
Knight on his rancho on or about the last 
day of April of 1846; that he was mistaken 
as to one or the other of these statements- 
is evident. It is not unreasonable to sup- 
pose that he may be mistaken in both, and 
that he has no distinct and reliable recol- 
lection of the date at which he saw Knight 
at his residence. Algier's statement, that 
he saw Knight at his rancho on the 10th or 
15th May, 1846, is not inconsistent (if we 
adopt the latter date) with the hypothesis 
that Knight left Los Angeles about the 5th, 
and the witness states no fact which, after 
so large an interval of time, would justify 
us in concluding with any degree of cer- 
tainty that the true date may not have 
been a few days later. Knight's presence 
at his rancho towards the end of May is en- 
tirely consistent with the theory of the case 
as presented by the claimants. Major Bid- 
'" well's testimony is much r6lied on by tht>^ 
United States, not only on account of the 
character of the witness, but, because the 
reason he assigns for thinking Knight was 
in the valley during the spring of 1846 is 
such as, when the state of affairs in the 
country at the time is considered, to render 
it impossible that if he had been absent his 



MOKEHEAD (Case No. 9,792) 



[17 Fed. Cas. page 734] 



absence should not have heen noticed. 
"There were but few Americans in the coun- 
try. We knew each other, and if one had 
been absent I think I should have known 
it." It is to be remarked, however, that 
Major Bidwell does not swear that he 
knows Knight was in the valley. He mere- 
ly testifies in efCect, that he does not re- 
member that he was absent, and that if he 
had been he thinks he should have noticed 
it. But Major Bidwell's deposition shows 
that on other points his memory is by no 
means reliable. He states that Knight, in 
1844, petitioned the alcalde of the Sonoma 
district for land; that the petition was ac- 
ceded to by the alcalde, and was then re- 
ferred to General Sutter, from whom a 
favorable report was obtained. A second pe- 
tition to the governor was then made out, 
and both petitions were presented to the 
governor, and by him referred to the sec- 
retary of state. An examination of the 
Micheltorena papers shows this account of 
the proceedmg to be entirely erroneous. 
Tlie petition was addressed to the governor, 
and by him referred to the prefect. The 
prefect referred it to General Sutter, who 
referred it to the alcalde of Sonoma, and the 
alcalde of Sonoma reported unfavorably to 
the petitioner. There was thus no petition 
to the alcalde, no favorable -report by him, 
no reference by him to Sutter, and no fa- 
vorable report by the latter. When we find 
Mr. Bidwell's memory so treacherous upon 
points like these upon which he testifies 
with apparent confidence, it is surely un- 
safe to rely upon it on others where the 
probabilities of error would seem to be 
greater. General Sutter, as we have seen, 
to a certain extent corroborates the state- 
ment of the claimant's witnesses, for he 
swears that he knows that Knight went 
down in 1845 or 1846 to get a title from 
Pio Pico. He thinks, however, that it must 
have been in the fall of 1845, because in the 
spring of 1846 the water courses were much 
swollen. It is not pretended that Knigiit 
obtained a title in 1845, and the conversa- 
tion with Knight, related by Sutter, which 
he says occurred in the winter of 1846, just 
before the Bear Flag was raised, shows that 
at that time Knight had no title. If he had 
at that time been to Los Angeles and failed 
to obtain it, it is not probable that he should I 
have omitted to mention it and have left 
General Sutter ignorant, as he swears he is, 
whether he obtained it or not. It seems, 
therefore, most probable either that Sutter 
is mistalcen in his positive statement that 
"he knows Knight went down to get a 
grant from Pico," or else, if that statement 
be true, Knight must have gone in the 
spring of 1846 after his conversation and 
quarrel with Sutter. 

It is urged by the counsel of the United 
States that In this ease the negative testimony 
of Bidwell that he did not know of Knight's 
absence, has all the force of positive state- 



ment; that the American settlers in the Sac- 
ramento valley were a small band, menaced 
with extermination or expulsion from the 
counti-y, and driven to rely upon each other 
for protection; that at such a time the ab- 
sence of a bold, active man like Knight could 
not have escaped obsei-vation, and that, there- 
fore, Major Bidwell's statement that he did 
not know of his absence, is equivalent to a 
positive statement that he was not absent. 
There is undoubtedly force in the argument. 
It is to be recollected, however, that the actu- 
al rising of the settlei-s did not take place 
until the latter part of May, which was also 
the date of the decree or bando of General 
Castro, ordering) all Americans who had not 
become naturalized, and not been a year in 
the country, to leave California. The settlers 
also heard about the same time that Castro 
and Vallejo were collecting horses to send to 
San Jose to mount their men. It is true that 
Major Gillespie states that the causes which 
produced the rising had been in" operation 
from the time of Fremont's attempt to pass 
through the countiy in March. But it is evi- 
dent that during the months of March and 
April no such measure could have been con- 
templated by the American settlers, for Fre- 
mont after remaining more than a month in 
the valley directed his march towards Oregon, 
which he assuredly would not have done had 
he supposed that he was abandoning his 
counti-ymen to the violence of the Califor- 
nians. Even so late as the 22d of April, 1846, 
he left Lassen's rancho, the furtherest north 
of the American settlements, still continuing 
his march towards Oregon. It was only on 
the 9th of May, after being overtaken by 
Gillespie, that he counter marched, and re- 
turning reached the American settlements on 
the 24th. It was then that the settlers joined 
him and hostile opei-ations took place. That 
Knight was with him then is clear; that his 
absence at that time could not have failed to 
be noticed is also evident. But I see no rea- 
son to conclude that the same observation 
can be applied to an absence during the month 
of April and the early part of May. 

It is urged that Knight could not have 
made this journey by reason of the height of 
the waters in the streams. But Fremont 
found no difficulty in marching from Klamath 
Lake to Sacramento, between the 9th and 
•24th Jlay, the upper waters, at least, of the 
Sacramento and San Joaquin being then low; 
and Major Gillespie, about the same time, 
made the journey from Monterey to Klamath 
Lake, and back to San Francisco. That the 
journey was attended with some diflSculty 
may be admitted, but it cannot be affirmed 
that to a bold horseman like Knight it was 
impossible. It is urged that such a journey 
to an American would have been attended 
with great difficulty, owing to the hostile 
feelings of the Californian authorities and 
population; such, no doubt, was the fact. 
But Knight was a naturalized Mexican, mar- 
ried to a Mexican woman, and had resided 
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a long while in the country. The bando of ] 
Casti'o only embraced settlers who had not 
become Mejdean citizens, and who had not 
been a year in the country; and Fremont 
states that though Knight was a prominent 
actor in the rising, he was not "ostensibly 
-so," and that he employed him as a spy— 
"an occupation which led him to the neighbor- 
hood of the bay, where he could communi- 
cate with the Mexicans and ascertain their 
movements." Knight must, therefore, have 
preserved his friendly relations with the Mex- 
icans; and if his real sentiments were so 
little known that Fremont could, in May, 
and subsequently during the whole campaign, 
employ him as a spy, it is to be presumed 
that, in the preceding April, he could have 
had little to fear from the hostility of the 
■Calif ornians. It is urged that Fremont states 
that he does not know whether Knight was 
in Los Angeles in May, 1846, and that he 
would certainly have known it had he been 
there. But it would seem that this state- 
ment of Colonel Fremont furnishes as strong 
an argument for the claimants as against 
them. If Kiiight was in Fremont's employ, 
or with him, during the whole month of May, 
as contended for on the part of the United 
States, Colonel Fremont would have been 
able to state positively that he was not in 
Los Angeles during that month. His inabili- 
ty to state anything on the subject shows 
that Knight could not have been with him; 
nor was he acquainted with his movements 
-during the period alluded to. It may also be 
observed that Colonel Fremont mentions that 
Knight brought him his papers just before 
his death; that he described them; but the 
witness does not recollect his description; 
that he does not recollect his saying anything 
of Micheltorena in connection with them; he 
thinks he spoke rather of Pico; and that he 
does not recollect that he stated that his pa- 
pers were imperfect. 

On the whole, after a careful consideration 
of the evidence on the point we have bcei> 
considering, my opinion is that the United 
States have not established satisfactorily the 
fact that Knight was not in Los Angeles at 
the time mentioned by the claimants' wit- 
nesses. Many circumstances render it im- 
probable; but it is positively sworn that he 
was there, and the statement may very pos- 
sibly be true. I have been unable to bring 
my mind to the conclusion that the claim 
ought to be rejected as spurious, on the 
ground that he was not, and could not have 
obtained it at the time stated by the wit- 
nesses. The only testimony to show that the 
grant was in fact issued, to which we have 
thus far adverted, is that of Moreno and that 
of N. A. Den. If the case of the claimants 
rested on this testimony alone, I should not 
hesitate to reject it, for I should consider it 
too unreliable or too loose to justify me, un- 
der all the circumstances, in considering the 
issuance of the title as proved, but the claim- 
ants have produced from the archives an ex- 



pediente, which if genuine establishes beyond 
doubt the facts of Knight's application for 
the land and of the grant made by Governor 
Pico. The expediente consists of a petition 
by Ejiight, a marginal order by Pico, a de- 
cree of concession signed by the same officer 
and the usual borrador or copy of the title 
delivered to the party.' The signatmre of 
Pio Pico and Moreno as they appear on these 
papers are proved to be genuine, nor is any 
question made on that point. The signatures 
on the borrador or copy are not those of Pico 
or Moreno, as that instrument was a copy of 
the grant issued to the party, which was at- 
tached to other papers in the expediente on 
which the governor's signature was usually 
written or else copied by the clerk who pre- 
pared the borrador, but the marginal order, 
and the decree of concession directing the ti- 
tle to issue, bear the genuine signatures of 
the governor. 

It is said that the existence of these papers 
in the archives proves nothing, for they may 
have been fabricated and placed there sub- 
sequently to their dates. The archives of the 
former government after Monterey was taken 
possession of by the United States, were 
transferred, as is well known, to Sutter's 
Fort, where they remained until the Spring 
of 1847. They were then returned to Mon- 
terey, and remained in charge of Governor 
Mason, and the officers under him, until Feb- 
ruary, 1850. Both Fremont and Major Hal- 
lecli swear that while they remained in their 
charge they were carefully guarded, and Ma- 
jor Halleck testifies that while they were in 
his charge no paper was placed among the 
archive without placing a memorandum up- 
on it giving the date at which and the per- 
son by whom it was deposited. That an ex- 
pediente may, notwithstanding, have been 
foisted into the archives is possible, but not 
probable; but the indexes which were, dur- 
ing the year 1847, prepared by Hartnell and 
Halleck, show at that date at least this ex- 
pediente was archived. Captain Halleck, 
who was secretary of state under Governor 
Mason, states that he was assisted in the du- 
ties of that office by "W. P. E. Hartnell, and 
that early in the year 1847, Mr. Hartnell 
commenced arranging and numbering the ex- 
pedientes in the office— that he before the 
month of June, 1847, had prepared an index 
of the expedientes on file. That subsequent- 
ly in 1848, Mr. HartneU and himself prepared 
a second index which was similar to the 
first except that a few expedientes were not- 
ed on it which had been overlooked by Mr. 
Hartnell when the first was prepared. A 
note of these was also inserted by Mx*. Hart- 
nell on his first index. Both of these indexes 
are now found in the surveyor general's of- 
fice—they are identified by Major Halleck. 
On bath, this expe.diente is noted not among 
the omitted expedientes but among those 
originally indexed. The expedientes foimd in 
the archives appear to have been numbered 
by the Mexican authorities from one to five 
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hundred and twelve inclusive, Tiiis numera- 
tion was therefore continued l>y Mr. Hartnell 
and the remaining expedientes were nuinher- 
ed by him up to five hundred and seventy- 
nine. The number of the expediente was 
written on its back, and was also noted in 
the index made by him. On the back of the 
expediente produced in this case the name of 
the land "Carmel" with the number 550 ap- 
pear, and the grant is mentioned by the same 
name and number in the index. The hand- 
writing [of the] index, is proved to be Hart- 
nell's. That the numbers were inscribed up- 
on the expedientes betore the index was 
made, appears probable, but it is certain that 
when the index was made this expediente 
must have been in the archives— and this for 
two reasons: first, that the note of it seems 
to be written with the same ink, and appar- 
ently at the same time with the rest of the 
index; and secondly, because it is numbered 
as its date requires. It is dated, as has been 
said, May 4th, 1846. It is numbered 550; 
No. 549 is dated May 2d, 1846; No. 551 is 
dated May 6th, 1846. It must, therefore, 
with the other expedientes, have been in the 
office when the index was prepared, and its 
number aflSxed to it. It could not have been 
subsequently deposited and a note of it in- 
serted in the index, for in that case it would 
either have had no number, or there would 
have been two expedientes, both numbered 
550. Unless, therefore, the testimony of Ma- 
jor Halleek be entirely rejected, and it has 
not been contradicted, we must believe that 
in 1847, when the index was made, there was 
in the archives an expediente for the grant 
of a place called "Carmel" to William Knight. 
It has been suggested that that expediente 
may not have been the one now produced. 
That the expediente on the outer sheet of 
which Mr. Hartnell placed the number 550, 
and which he noted in his index, may have 
been the expediente of the Micheltorena pa- 
pers heretofore alluded to. But this conjec- 
ture or suspicion seems unsupported by facts. 

First. It seems from all the evidence that 
the Micheltorena papers remained in 
Knight's possession from the time they were 
returned to him after his unsuccessful appli- 
cation to the governor. The tesimony of 
Leese is relied on by the United States to 
show that in October, 1847, he added his cer- 
tificate and appended certain words to his 
report. They are now produced from the 
custody of Knight's administrator. No evi- 
dence whatsoever has been adduced to show 
that they were &%er in the archives. And — 

Second. On the back of the expediente and 
in the indexes the name of the land granted 
("Carmel") appears. This name is in the 
handwriting of Mr. Hartnell. It appears to 
have been written at the time when the No. 
550 was inscribed upon the document. Mr. 
Hartnell could only have known the name of 
the place from inspection of the papers; and 
the Micheltorena papers contain no designa- 
tion of the place by name. The name "Cai*- 



mel" for the first time appears in Pio Pico's- 
decree of concession. 

Third. Had the Micheltorena papers been 
contained within the cover of the expediente^ 
the number 550 could not have been affixed 
to it. The latest of these documents is dated 
1844. The expedientes were numbered by 
Mr. Hartnell in the order of their dates. It 
is impossible that he should have affixed ta 
documents dated in 1844 the number 550, 
while he numbered a document dated May 
2d, 1846, 549, and another dated May 6th,. 
1846, 551. 

I think it clear, therefore, that at the date 
of making, the index of Hartnell this expe- 
diente was on file in the archives. It is ad- 
mitted that Pio Pico left California in Au- 
gust 1846, and did not return until July, 1848. 
As his signatures, as they appear on the 
documents contained in the expediente, are 
shown to be genuine, it follows that he must 
have made the grant either at its date, or 
subsequently, before his flight, or during his 
absence in Mexico, 

It has been argued with great earnestness 
that it is in the highest degree improbable 
that Pico, with his known hostility to Amer- 
icans, would have made this grant in May; 
but it is still more improbable that he would 
have made it in June, July or August, after 
the insurrection had broken out, or after 
Monterey had been captured. During all 
these months Knight was with Fremont, and 
he marched south with him at the close of 
June. It seems equally improbable that Pica 
could have made the grant during his ab- 
sence in Mexico. Certainly he would not 
have done so unless some pecuniaiy or other 
inducement had been held out to him. The 
course of events surely had not tended to di- 
minish any hostility to Americans he might 
previously have entertained. It does not ap- 
pear that Knight had any pecuniary resource, 
nor did the nature of his employment leave 
him much time to enter upon and consum- 
mate such a negotiation with an ex-governor 
of California, residing in Mexico. Major Gil- 
lespie testifies that he remained on duty in 
the Sacramento valley until late in the fall 
of 1846. He then went south as a guide to 
Colonel Fremont, and arrived in Los An- 
geles about January, 1847, for the first time 
after the commencement of hostilities. He 
remained in Los Angeles about a month, and 
then went north as a bearer of dispatches. 
But the expediente, as we have seen, must 
have been in the archives at least as early 
as the middle of 1847. It seems, therefore, 
scarcely possible that Knight could, during 
this time, have procured the grant from Pio 
Pico, in Mexico, and subsequently have suc- 
ceeded in placing the expediente in the arch- 
ives before the index was made, and with- 
out the knowledge of either Hartnell or Hal- 
leek. 

The counsel for the United States have 
dwelt with much force on the fact that 
Knight, so late as October, 1847, was procur- 
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ins certificates from Leese and Hardy, and 
apparently relying solely on the Miclieltorena 
papers. It is to be considered, however, that 
at that time, if Brannan is to be believed, 
Knight had lost the grant alleged to have 
been issued to him by Governor Pico. The 
archives which had been carried to Sutter's 
Fort, and there remained until the spring of 
1847, had only a few months before been tak- 
en to Monterey. They were then, and for a 
long time afterwards, in much confusion. It 
is, therefore, possible that Knight may have 
regarded the loss of his grant from Pico as 
fatal to his claim, and tunied his attention 
to the Micheltorena papers, with a view of 
making out some "shadow of title," which he 
had 'been advised would be suflBLcient. The 
fact that he was engaged on the Micheltorena 
papers in October, 1847, would seem to indi- 
cate that up to that time he was not aware 
that the expediente since produced was 
among the archives. If it had been fraudu- 
lently placed there already, the fraud must 
have been accomplished without Knight's 
knowledge, which is impossible. That it 
was among the archives at the end of 1847 
we have seen has been proved. 

After a most careful consideration I have 
been unable to resist the conclusion that the 
existence of this expediente in the archives 
in 1847 must be taken as proved, and that 
the hypothesis that it was placed there after 
its date and during the absence of Pico from 
California is not only unsustained by proofs 
but is extremely improbable. If this conclu- 
sion be correct, it follows that the execution 
and issuance of the title to Knight must be 
considered as established by proofs from the 
archives, in their nature far more satisfactory 
tban would have been the production by the 
claimant of the title unsupported by such 
proofs— for the genuineness of a document of 
this kind produced by the claimant and un- 
confirmed by the public records is always 
open to suspicion. The evidence thus fur- 
nished by the archives is not in my opinion 
rebutted by the testimony already examined 
as to the whereabouts of Knight in May, 
1846, the difficulty of making the journey to 
Los Angeles or the improbability that Pico 
would have made the grant, for the testimony 
on these points is inconclusive and unsatisfac- 
tory; while the evidence from the archives, 
if Maj. Halleck's statement with respect to 
the index^ be correct, is positive and reliable. 

It is objected that the grant, even if made 
by the governor, is void, because the expe- 
diente does not contain any order of reference 
or "informe" by officers, which by the regu- 
lations the governor was required to obtain. 
In support of this position the case of U. S. 
V. Cambuston, 20 How. [61 U. S.] 62, is re- 
lied on. In that case no expediente what- 
ever was produced, neither a petition, a map, 
a marginal order, reference for information, 
informe or decree of concession appeared to 
have been made; nor was any evidence of- 
fered to show that any one of the prelim- 
17FED.CAS.— 47 
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inary steps made requisite by the act of 1824, 
and the regulations of 1828 to a grant by a 
Mexican governor, had been observed. The 
recital in the grant itself, the supreme court 
declare "not to be conclusive or even satis- 
factory evidence of the facts when the ques- 
tion is raised whether or not the alleged 
grant was made in conformity with the re- 
quirements of law— in other words, whether 
the preliminary conditions had been complied 
with which enabled the governor in the par- 
ticular case to make the grant, especially in 
respect to those preliminary proceedings 
which are required to be of record, and of 
which record evidence should have beeai pro- 
duced or its non-production satisfactorily ac- 
counted for." 

But the case at bar is essentially different. 
The record evidence is produced showing that 
a petition was presented— that a decree of 
concession was made— and that the title, a 
copy of which is contained in the expediente, 
issued. The decree of concession alludes to 
a report of the alcalde of Sonoma, which is 
not found in the expediente, and the petition 
states that a report of that officer is annexed 
to the petition. What has become of that re- 
port does not appear, but I cannot consider 
that the absence of that single document even 
imaccounted for, is sufficient to defeat the 
grant. The evidence that the governor com- 
plied with the preliminary conditions which 
enabled him to make the grant does not con- 
sist, as in the case of Cambuston, merely of 
a general recital that the customary investi- 
gations had been made, which recital is con- 
tained in a document produced from the 
claimant's custody, but it clearly appears that 
a petition was presented by the applicant, 
which purports to be accompanied by a re- 
port. This report is specifically alluded to 
by the governor in making his preliminary de- 
cree according to the petition, and all this is 
of record. It is also . to be remarked that 
the regulations of 1828, while they require 
that a petition expressing the name, country, 
religion, etc., of the applicant, shall be ad- 
dressed to the governor, merely direct the 
governor to obtain the necessary "information 
as to the land and the petitioner, in order 
that the application may be attended to — or if 
it be preferred the municipal authority may 
be consulted whether there is any objection 
to making the grant." It is clear that this 
regulation left it discretionary with the gov- 
ernor whether to consult the municipal au- 
thority or not. Nor does the direction to 
him to obtain the necessary information in 
terms oblige him to resort to any particular 
mode of ascertaining the facts. It would 
seem, therefore, that where the governor is 
from personal knowledge or oral information 
satisfied that the land is vacant and that the 
petitioner has the necessary qualifications 
and thereupon without requiring informes in 
writing accedes to the petition, the grant 
ought not to be avoided because no informes 
are found in the expediente, and such seems 
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to Iiave been the view of the supreme court 
in the subsequent case of U. S. v. Sutter [21 
How. (G2 U. S.) 171], the claim in which was 
confirmed notwithstanding that no informes 
were contained in the expediente. 

After the best consideration I have been 
able to give this case, my opinion is that al- 
though there are some suspicious or rather 
improbable circumstances connected with the 
claim, yet on the whole the preponderance of 
proof is in favor of its genuineness, and that 
it ought to be confirmed. A decree of con- 
firmation must therefore be entered. 



Case ISTo. 9,793. 

MOREHOUSE et al. v. The JEFFERSON. 

[1 Pet. Adm. 46.] i 

District Court, S. D. New York. 1803. 

Salvage — Masteu and Crew Taken Opf— Great 
Pekii. and Exeutiox — Amount A(\'arded. 

1. The schooner William fell in with the Jef- 
ferson at sea, in great distress, and took her 
master and crew from on board her. She was 
then abandoned. On the following day some of 
the crew of the William went on board of her, 
and, after great peril and exertion, brought her 
into New York, The district court allowed one- 
half of the net proceeds as salvage. 

[2. Cited in The Waterloo, Case No. 17,257, 
to the point that one-half of the net proceeds is 
the ultimatum of salvage to be allowed in cases 
of derelict] 

To the Honourable John Sloss Hobart, Judge 
of the District Court of the United States for 
the New York District: Humbly complaining, 
shew untoyom- honour, in this honourable court, 
Andrew Morehouse, James Ford, Elihu Cai-- 
rington, and Rienhold WiUenbrant, at present 
in the city of New York, in the New York dis- 
trict, mariners, for themselves jointly, and 
separately, and also for Nathaniel L. Griswold 
and George Griswold of the same place, mer- 
chants, Noah Pratt, Jesse Lyon, and Peter 
Jones, severally and respectively, according 
to their rights, interest, and claims as here- 
inafter and hereby particularly set forth and 
made manifest, and as the same shall be 
judged right and decreed in and by this hon- 
ourable court. That the said Nathaniel L. 
Griswold and George Griswold were at all 
the times hereafter mentioned the true sole 
and lawful owners of the American schooner 
called the William, which said schooner sailed 
from the island of Tobago, in the West Indies, 
on or about the nineteenth day of October, 
in the year of our Lord 1803, bound to the 
■city and port of New York, in the New York 
■disti'ict, with a cargo of merchandize, the said 
schooner's crew consisting of the said Noah 
Pratt, who was master, your libellant Andrew 
Morehouse, who was mate, and the other li- 
bellants, James Ford, Elihu Carrington, and 
Rienhold WUlenbrant, together with the said 
Jesse Lyon, who were seamen, and the said 
Peter Jones, who was cook of tiie said schoon- 
er William, for the said voyage. And these 

1 [Reported by Richard Peters, Jr., Esq.] 



libellants further shew, and give the court 
here to understand and be informed, that on 
or about the fifteenth day of November in 
the year last aforesaid, while the said schoon- 
er WiUiam was on her said voyage from 
Tobago to this port of New York, and nav- 
igating as aforesaid, and in latitude by obser- 
vation thirty-six degrees and fifty-five min- 
utes north, at or about four of the clock in 
the afternoon, the said schooner William en 
the high seas fell in with a certain brigantine 
or vessel called the JefEerson of Newbuiy 
Port, commanded by one James Adams, 
which said brigantine, as the libellants were 
then informed, and believed to be true, was 
last from St. Bartholomews, and was bound 
to the port of New York, in the New York 
district, with a considerable cargo on board. 
A.nd your libellants further shew and declare, 
that shortly after the said schooner William 
fell in with the said brigantine Jefferson, the 
said James Adams came on board of the said 
schooner William, and informed that the said 
brigantine some time previously, and on or 
about the ninth day of the said month of No- 
vember, at night, and while it was very dark 
and disagreeable weather, had been run foul 
of by a Spanish or French ship of war, and 
that the said brigantine had thereby lost a 
great part of her sails, rigging and spars, and 
was very materially injured, wi-eeked and 
broken in the hull, all which these libellants 
aftei-wards discovered, and therefore aver to 
be true. And the said James Adams, then 
also declared, that he and the residue of the 
crew of the said brigantine were detei-mined, 
for the preservation of their lives, to leave 
and abandon her, and desired a passage on 
board the said schooner William to New 
York, which was consented to on the part of 
the captain of the said schooner. And these 
libellants further shew, and give the court 
here to be infonned and understand, that, in 
order to get a further supply of provisions 
and water on board the said schooner, so chat 
the crews of both the vessels might have a 
supply on their passage to New York, your li- 
bellant Andrew Morehouse, together with two 
others of the seamen belonging to the said 
schooner William, went on board of the said 
brigantine, to endeavour to get such supply 
from her, especially of water; but, in attempt- 
ing to get water out of the brigantine into 
the boat, the cask was unavoidably stove, 
which frustrated their intention ig that re- 
spect. And your libellants further shew, and 
for truth declare, that at or about five of the 
clock in the afternoon of the same fourteenth 
day of November, being the fifteenth of that 
month by sea reckoning, the said James 
Adams, the master, and all of the crew of the 
said brigantine abandoned her and her cargo, 
and came on board the said schooner William, 
then on the high seas, bringing with them on- 
ly the brigantine's boat, in which they came, 
with their chests of clothes and bedding, and 
a small quantity of provisions. And the said 
captain and crew of the said brigantine Jeff er- 
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son then declared, they would not return to 
hei', nor make any further attempt to navi- 
gate her into port. And these libellants fur- 
tlier shew, and give the court to tie Informed, 
tliat, after the captain and crew of the said 
brigautine had so abandoned her, as aforesaid, 
and came on board the said schooner "William, 
on the high seas, it was thought most advisa- 
ble by the captain and crew of the said 
schooner, for them to endeavor to keep in 
sight of or nearthe said brigantine, during the 
night then ensuing, in order to see her situa- 
tion in the morning; and, if opportunity of- 
fered, to attempt to save her and her cargo, 
or at least to endeavor to get a cask of water 
fi'om her, and put on board the schooner Wil- 
liam, as a further supply for the people then 
on board her, during the residue of the voy- 
age; and, though this was attempted, they 
lost sight of the said brigantine dmring the 
night, and did not see her again until at or 
about the hour of eleven of the clock in the 
forenoon of the next day, when they saw her 
at as great a distance as she could be dis- 
covered, and considerably to windward, when 
the said schooner William was steered for, 
and about five of the clock, post meridian, 
came up with the said brigantine Jefferson, it 
being, by sea reckoning, the sixteenth day of 
November, and in latitude, by observation, 
about thirty-six degrees and fifty-five minutes 
north; but the sea being then rough, and the 
vessel rolling very much, it was deemed imprac- 
ticable to get any water out of the said brig- 
antine that night; it was, nevertheless, agreed 
upon, after consultation between the captain, 
mate, and crew of the said schooner William, 
that the mate and three seamen of the schoon- 
er should go on board of the said brigantine, 
if practicable, and examine her situation, and 
thereupon to judge of the expediency and 
propriety of taking possession of, and endeav- 
ouring to navigate her into poit; whereupon, 
your libellants went on board the said brigan- 
thie, and, after the best examination they 
could make of her situation, they returned 
to the schooner; whereupon it was agreed be- 
tween the captain and the rest of the crew 
of the schooner, and your libellants, that your 
libellants should go on board and take pos- 
session of the said brigantine, and use their 
best endeavours to navigate her into port 
And that the said schooner should endeavour 
to keep company with the brigantine, and 
render her what assistance they could to- 
wards getting her into port^ in consequence of 
which agreement, your libellants, the said An- 
drew Morehouse, James Ford, Elihu Carring- 
ton, and Rienhold Willenbrant, with the ap- 
prolDation of the captain, and the rest of the 
crew of the said schooner, went on board of, 
and took possession of, the said brigantine, 
taking with them their clothes, beds, bedding, 
and such other necessaries as they wanted, 
and "could be spared from the said schooner 
William. And '■'Our libellants further shew, 
and give the court here to be informed, that 
they then took possession of the said brigan- 
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tine, twenty-four hours or upwards after she 
had been abandoned by her former captain 
and crew, as before set forth; whereupon, aft- 
er having so taken possession of the said 
brigantine, your libellant, Andrew Morehouse, 
took the command of her, and, with the as- 
sistance of the other libellants, made what 
sail they could upon the said brigantine, and 
with great difficulty, and imminent danger, 
navigated her into this port of New York, in 
the New York district, where they arrived ou 
the second day of this present month of De- 
cember, where the said brigantine, and all 
the cargo she had on board when these libel- 
lants took possession of her, as aforesaid, now 
are; the particulars whereof are not known to 
these libellants with certainty, but they were 
informed by the said James Adams, the for- 
mer master of the said brigantine, before they 
took possession of her, as aforesaid, that the 
cargo consisted of ei^ty-three hogsheads of 
sugar, and two hogsheads of coffee; and 
these libellants know, from inspection, that a 
great proportion of the said brigantine's car- 
go consists of sugar, but they have not yet 
discovered any coffee on board as part of the 
cargo, the said cai'go not having been yet land- 
ed. And these libellants farther shew, and for 
ti'uth declare, that said brigantine and schoon- 
er kept company, or in. sight of each other, 
with great diffictilty, until about five of the 
clock of the afternoon, of the seventeenth day 
of November last, when they lost sight of each 
other in a violent gale of wind, and never 
came in sight of each other again until they 
respectively arrived in this port of New York: 
and these libellants further shew, and give 
the court here to understand, that the said 
Noah Pratt, the captain, and the residue of 
the crew of the said schooner, did all in theu" 
power to keep company with the said brigan- 
tine, and to render her and these said libel- 
lants assistance, until the said vessels were 
pai'ted in a gale of wind, as aforesaid; when, 
having entirely lost sight of the said brigan- 
tine, and there being no reasonable prospect 
of again falling in with her at sea, the said 
schooner made the best of her way to the 
port of New York, being the port of her des- 
tination, where she arrived on the twenty- 
fourth day of November last. Wherefore, 
these libellants pray due process of law, 
against the said brigantine, called the Jeffer- 
son, her tackle, apparel and furniture, and 
all and singular the cargo so taken possession 
of and brought into port, and saved as afore- 
said, and against all and every the owners 
and owner thereof, or any part thereof; and 
that they be duly cited to appear and answer 
the premises, and to perform such order and 
decree touching the premises as it shall seem 
meet to this honourable court to make; and 
that the said brigantine, her tackle, apparel, 
and furniture, together with aU and siagular- 
her cargo so saved and brought into port, may 
be sold in pursuance of a decree or order of 
this honourable court; and that the proceeds of 
such sale or sales, or such part or portion 
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thereof as shall seem just and equitable, may, 
by Tirtue of an order and decree of this court, 
be adjudged and paid over to your libellants, 
or to them and such other person and persons 
as by means of the premises shall be deemed 
and adjudged entitled to salvage or compen- 
sation out of the same; and that your libel- 
lants, and others interested in the said prop- 
erty, as salvors thereof, may have such fur- 
ther or other relief in the premises as law 
and justice may require, and as to this hon- 
ourable court shall seem meet And your li- 
bellants will ever pray. Riggs, Proctor. A. 
Hamilton, Advocate. New York, Dee. 7, 1803. 
The answer and claim of Gilbert Robinson, 
of the city of New York, merchant, for himself 
and James Brown, his co-partner, together 
composing the firm of Gilbert Robinson & Co., 
consignees of eighty hogsheads of Muscovado 
sugars, shipped on board the brigantine or 
vessel called the Jefferson, for and in behalf 
of George Gruden and Company, of the island 
of St. liUcia, merchants, the owners of the 
said sugar, and for and in behalf of the im- 
derwriters and all others interested thereih, 
to the libel of Andrew Morehouse, James Ford, 
Elihu Carrington, and Rienhold Willenbrant, 
for themselves, jointly and separately, and 
also for Nathaniel L. Griswold, and George 
Griswold, Noah Pratt, Jesse Lyon, and Peter 
Jones, against the said brigantine Jefferson, 
her tackle, apparel, furniture, and cargo. The 
claimant, by protestation, saving to himself 
and all others for whom he claims all right of 
exception as well to the truth as to the suflOL- 
ciency of the said libel, for answer thereunto, 
or unto so much thereof as it is necessary for 
him to answer, alleges and declares that the 
said brigantine, called the Jefferson, being at 
the said Island of St, Lucia, and bound on a 
voyage from thence to the port of New York, 
the said house of George Cruden and Co., did 
there ship and lade on board the same eighty 
hogsheads of Muscovado sugars, marked and 
numbered as follows, to wit, B. L No. 1 to 80, 
for which a certain James Adams, the then 
master of the brigantine, did then and there, 
in the usual form, sign and deliver regular 
bills of lading, binding himself to deliver the 
same at New York to this respondent and his 
co-partner, by the des<;ription of Messrs. Gil- 
bert Robertson & Co., merchants there. That 
the said George Cruden & Co. did shortly 
afterwards foi*ward to this respondent and his 
co-partner, under the firm aforesaid, two of 
the said bills of lading subscribed by the said 
James Adams; and, by invoice and letter of 
advice bearing date respectively on the tenth 
and eleventh of October last past, did assign 
the same to this respondent and his said co- 
partner, under the firm aforesaid, to be sold 
for the account and risk of the said George 
Cruden and Company, as by the said bills of 
lading, invoice, and letter in the possession of 
this respondent, ready to be produced to this 
honourable court, may appear. And this re- 
spondent, fiu*ther answering, saith that he 
hath been informed and believes that the said 



brigantine, having on board the said eighty 
hogsheads of sugar, did set sail and proceed 
on the said voyage, and, in the prosecution 
thereof, did fall in with the said schooner, 
called the "William, and that she was navi- 
gated and brought to the said port of New 
York by the libellants, but under what cir- 
cumstances of risk or danger this respondent 
is ignorant And this -respondent submits 
himself in the premises to the judgment of 
this honourable court, and humbly prays that 
the said eighty hogsheads of sugar may be 
discharged from arrest under the process of 
this honourable com't and may be restored to 
the possession of this respondent and his said 
co-partner, for the use of the owners thereof, 
and that this respondent may be hence dis- 
missed with his reasonable costs and charges 
in this behalf sustained. Gilbert Robinson. 
T. L. Ogden, Proctor for Claimants. 

Sworn in open court this twenty-seventh day 
of Dec, 1803. Edward Dunscomb, Clerk. 

Decree: The court having taken time to ad- 
vise as to its decree, and as to the proportion 
and distribution of salvage in this case, doth 
now order and decree, that the said cargo of 
the said brigantine Jefferson, and every part 
thereof, mentioned in the libel filed in this 
eaiise, be and the same is hereby condemned, 
pursuant to the prayer of the said libel, and 
that the same be sold by the marshal of the 
district, at public auction in the city of New 
York, to the highest bidder, or for the best 
price that can be got for the same, after giv- 
ing at least four days* notice tha'eof in a 
newspaper, entitled the Daily Advertiser, and 
one other of the public newspapers printed in 
the said city; and that the said marshal have 
the monies arising from the said sale, together 
with the writ at the next district court of he 
United States, to be held for the district of 
New York after such sale, and that he then 
pay the same to the clerk of this court And 
it is further ordered, sentenced, and decreed 
by the court, that one moiety or equal half 
part of the net amount of sales of the said 
cargo (after deducting the duties on the cargo 
and the costs and charges which have accrued 
or may accrue in this cause, by reason of the 
libel, claim and petition filed in this cause) be 
paid to the libellants in this cause, or to them 
and the said Nathaniel L. Griswold, George 
Griswold, Noah Pratt, Jesse Lyon, and Peter 
Jones, or their proctor, by way of salvager 
and that the same be distiibuted in manner 
following, that is to say, one equal half part 
of the said moiety or salvage to be paid to 
the said Nathaniel L. Griswold and George 
Griswold, the owners of the schooner William 
and part of her cargo; and to the said Noah 
Pratt, the master of the said schooner, and 
owner of the other part of her cargo, according 
to their respective interests therein; and that 
the other half of the said moiety or salvage 
be divided into two equal parts, the other 
one-half of which to be divided equally be- 
tween the said Noah Pratt, the master of 
the said schooner William, and the said 
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libellant, Andrew ^kloreliouse, wlio acted as 
master of the said brig, and navigated her 
into the port of New York; and the other 
half to he divided into five equal parts, or 
shares, one of which to be paid to the said 
libellant James Ford, one to the said libel- 
lant Elihu Carrington, and one to the said libel- 
lant Rlenhold Willenbrant, who were sea- 
men on board the said brig at the tune 
of her said arrival at the port of New York, 
but were formerly part of the crew of the 
said schooner William; and one other of 
the said shares to be paid to the said Jesse 
Lyon, a seaman on board the said schooner 
William, and the other said share to the said 
Peter Jones, cook, on board the said schooner 
William, or their proctor. And it is further 
ordered, sentenced, and decreed by the court, 
that the other moiety of the nett amount of 
the said sales be retained by the derk of this 
court until the further order of the court re- 
specting the same. 
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Case No. 9,794. 

MORELAND v. MARION COUNTY. " 
[8 Chi. Leg. News, 25; 1 N. Y. Wkly. Dig. 326.] 

Circuit Court, D, Oregon. Oct. 4, 1875. 
Pi,EA-nixG UNDER Code— Ejeotmext— Defease— 
What Anstver mat Costais— Suit against 
County— District Attorney — Counsel to As- 
sist. 

1. In an action of ejectment the defense may 
consist of either a denial of the plaintiff's right 
to recover by controverting any or all of the ma- 
terial allegations of the complaint, or of an 
averment or plea of such an estate in the prem- 
ises, or license, or right to the possession there- 
of, in the defendant, as is inconsistent with a 
present right of possession in the plaintiff, or 
both. Civ. Code Or. § 316. 

2. The statement of new matter in the answer 
must be "concise," and it must constitute a "de- 
fense" to the action, and like the statement in 
the complaint of ''the facts constituting the 
cause of action," it must be limited to the ulti- 
mate facts of such defense, and should not con- 
tain the evidence of them. 

3. A defense which states in detail the circum- 
stances by which it is claimed that a dedication 
of the premises was made to the defendant to 
certain public uses, is irrelevant as a pleading; 
it should have alleged a right of possession in 
the defendant, in pursuance of a dedication, for 
the purposes and time claimed as prescribed by 
statute. Civ. Code Or. § 316. 

4. Facts stated in a defense do not amount to 
an estoppel, unless pleaded as such. 

5. A plea of estoppel must allege that the 
plaintiff ought to he precluded from showing 
some fact or matter stated in the complaint, to 
which the estoppel is interposed, because of some 
other fact or matter alleged in the plea, which 
constitutes the estoppel. 

6. A district attorney, by virtue of his office, 
is the attorney for the several counties in his dis- 
trict, and as such must prosecute or defend all 
actions to which any of such counties may be a 
party, without referetfce to the locality of the 
court in which they may be pending. 

7. The county court may employ counsel to as- 
sist the district attorney in the prosecution or 
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defense of a particular action, but the district at- 
torney is entitied to control the proceedmgs in 
court, and the county cannot appear by any 
other attorney. 

8. If the pleading of a county is not subscribed 
by the proper district attorney, it is not duly 
subscribed, and may be stricken out of the case. 
Civ. Code Or. §§ 79, 103. 

[This was an action by W. W. Moreland 
against Marion county to recover the posses- 
sion of certain real estate.] 

H. Y. Thomson & W. Lair Hill, for plain- 
tiff. 

Reuben P. Boise, for defendant. 

DEADY, District Judge. This action is 
brought by a citizen of the state of California, 
against the defendant, a county of the state 
of Oregon, to recover the possession of block 
6 in the town of Salem in said county, al- 
leged to be worth ?130,000, together with the 
sum of S500 damages, for withholding the 
possession of the same. The answer of the 
defendant first denies the material allega- 
tions of the complaint except those concern- 
ing the citizenship of the parties and the 
value of the property. It also contains a sec- 
ond defense styled "a fmrther and separate 
answer," which the plaintiff moves to strike 
out as irrelevant and frivolous, as. well as 
the whole answer, because "the same is not 
subscribed by the defendant or its attorney." 

The second defense is divided into 12 ar- 
ticles or paragraphs, and states substantial- 
ly) that about the year 1844 William H. Will- 
son and Chloe A., his wife, settled upon a 
tract of public land including the premises, 
since designated in the United States surveys 
as donation claim No. 44; that in July, 1^3,- 
the said Willson and wife having resided up- 
on and cultivated said claim for four succes- 
sive years, and otherwise complied with the 
provisions of the donation act of September 
27, 1850 [9 Stat 496], the surveyor general of 
Oregon, issued to them donation certificate 
No. 20, for said claim, designating therein 
the north half thereof, which" includes the 
premises in controversy, as enuring to the 
wife, and the south half to the husband; 
that on FebruaiT 4, 1862, a patent issued 
from the United States for said claim, to said 
Willson and wife; that between the years 
1844 and 1850 said Willson, with the knowl- 
edge and consent of his wife, laid off the 
town of Salem upon said claim, and on March 
22, 1850, recorded the plat thereof, and that 
upon said plat said block 6 was designated 
as a public square and dedicated to the use 
of the people of said county and town for the 
purpose of building a court house thereon; 
that said people, in 1852, with the knowledge 
and consent of said Willson and wife, took 
possession of said block and built a court 
house thereon, and by virtue of said dedica- 
tion, have used the same for public purposes 
ever since, and that "said Willson contributed 
largely to the building of the court house; 
that said Willson and wife, after they ac- 
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quired title to said claim, sold lots with ref- 
erence to said plat, and continued to recog- 
nize said dedication of the premises until the 
death of said Wilison, in 1856, after which 
the said Chloe A. sold lots in said town with 
reference to said plat, and continued to rec- 
ognize the dedication aforesaid up to .the time 
of her death in 1$74, and assented to the 
said dedication of said block; that, in 1872, 
the defendant erected a court house upon 
said block, with the knowledge and consent 
of said Chloe A., at a cost of $100,000; and 
that whatever interest the plaintiff has in the 
premises is derived from said Ohloe and was 
acquired since the erection of said last men- 
tioned court house and with a knowledge of 
these facts. 

In an action of this kind the defense may 
consist of either a denial of the plaintifiE's 
right to recover, by controverting any or all 
of the material allegations of the complaint, 
or of an averment or plea of such an estate 
in the premises, or license or right to the pos- 
session thereof in the defendant, as is incon- 
sistent with a present right of possession 
in the plaintiff, or both. Civ. Code Or. § 

yi6. 

The answer of the defendant substantially 
admits that the plaintiff is the owner in fee 
of the premises, but undertakes to set up in 
bar of the action to recover the possession, 
a dedication of the same to the use of the de- 
fendant, by Chloe Willson, under whom it is 
alleged the plaintiff claims. This attempt 
to plead a license or right to the possession 
in the defendant consists of a detailed nar- 
rative of the settlement and occupation of 
donation claim No. 44, by "William H. Will- 
son and Chloe A. Willson, from 18M to 1874, 
including their acts and doings with reference 
to the defendant and said block 6. 

The motion to strike out the second defense 
as irrelevant must be allowed. Much of it is 
immaterial — even as evidence of a dedication 
by Chloe A.— while none of it is relevant as 
an allegation or pleading to the complaint 
Lee Bank v. Kitching, 7 Bosw. 668. The 
statement of new matter in the answer is*re- 
quired to be "concise," and to constitute a 
"defense" to the action. Like the statement 
in the complaint of "the facts constituting 
the cause of action," it must be limited to 
the ultimate facts of such defense, and should 
not contain the evidence of them. Wooden 
V. Strew, 10 How. [51 U. S.] 50. Section 316, 
Biapra, provides that in an action to recover 
the possession of real property: "The defend- 
ant shall not be allowed to give in evidence 
any estate in himself or another in the prop- 
ei-ty, or any license or right to the possession 
tliereof, unless the same be pleaded in his 
answer. If so pleaded, the nature and diira- 
tion of such estate or license or right to the 
possession, shall be set forth with the certain- 
ty and particularity required In a complaint" 
For instance, if the defendant relies upon a 
right to the possession of this property, aris- 
ing from a dedication thereof by Chloe A. 
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Willson to itself, for the purpose of building 
and maintaining thereon, forever, a court 
house, it should plead that fact as directed 
hy this statute, and not what council may 
consider the evidence of it. This could be 
done in a few words, without burdening the 
record with a story of a dozen folios con- 
cerning the circumstances out of which the 
defendant claims such a right arose, or im- 
posing upon the plaintiff the unnecessary 
hardship and disadvantage of replying in de- 
tail to this statement of these circumstances 
before any proof is offered in support of 
them, and thereby in effect convert the an- 
swer into a bill of discovery. 

On the argument, counsel for the defendant 
claimed that the facts stated in this defense 
were also relied upon as a bar to the action 
by way- of estoppel. But they are not plead- 
ed as such. There is no fact stated in the 
complaint, which the defendant alleges the 
plaintiff ought not to be permitted to show. 
A plea of estoppel must allege that the plain- 
tiff ought to be precluded from showing some 
fact or matter stated in the complaint, to 
which the estopi)el is interposed, because of 
some other fact or matter alleged in the plea, 
which constitutes the estoppel. For instance, 
in an action of ejectment by the vendor of the 
premises claiming under an after acquired 
and superior title, the vendee and defendant 
might plead that the plaintiff ought to be 
precluded from showing that he was seized 
of the premises and entitled to the possession 
thereof, because on some day prior to the 
commencement of the action he had conveyed 
the same to the defendant with full cove- 
nants of warranty. Section 79 of the Oregon 
Civil Code provides that "every pleading 
shall be subscribed by the party or his attor- 
ney;" while section 103 declares that any 
pleading not "duly subscribed" may be strick- 
en out of the case. In support of the motion 
to strike out the whole answer, upon the 
ground that it is not duly subscribed, coun- 
sel for plaintiff contends that the district at- 
torney for the judicial district, including Ma- 
rion county, is the attorney for the defendant 
That he is appointed such attorney by means 
of a public election in the district held in 
pursuance of law, and that the defendant can- 
not disregard such appointment and appear 
in this action by another, and, therefore, this 
answer is not duly subscribed and is liable 
to be stricken out of the case. Section 945 
of the Oi-egon Civil Code prescribes the duties 
of the disti-ict attorney, as follows: "He shall 
prosecute for all penalties and forfeitures to 
the state, which may be incurred in any 
county in his district, and for which no other 
mode of prosecution and collection is expre^- 
ly provided by statute, and in like case, pros- 
ecute or defend as the ease may be, all ac- 
tions, suits or proceedings in any county in 
his district to which the state or such county 
may be a party." 

The answer is subscnbed by certain attor- 
neys of this court as "attorneys for defend- 
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ant" The motion is not made npon affidavit 
or otlier proof as to who is the district attor- 
ney for the Third district, which includes the 
defendant. I do not thint the court can take 
judicial knowledge of the fact that any par- 
ticular person is district attorney for that 
district, or that neither of the attorneys who 
have subscribed the answer is not such officer. 
On the other hand, the subscription to the an- 
swer does not profess to be made by a dis- 
trict attorney, as it should, if made by one. 
The motion asserts that the answer is not 
subscribed by defendant's attorney, and upon 
the argument it was substantially admitted 
that neither of the attorneys subscribing the 
answer is the district attoniey for the dis- 
ti-ict, including the defendant. Assuming 
then, that the answer Is not subscribed by the 
attorney for the Third district, is it subscribed 
by the attorney of the defendant as required 
by statute? 

Until the contrary appears, the court will 
presume that when one of its attorneys sub- 
scribes a pleading as the attorney of a party, 
to a proceeding before it, that he is author- 
ized to do so. But in the case of a public 
corporation, like the defendant, which has a 
regidar official attorney, appointed by law, 
there is no room for the presumption that 
any other attorney has authority to represent 
it The voters of the various counties jln the 
Third district have, by the election of the 
district attorney, constituted him the attor- 
ney of such counties, with authority "to pros- 
ecute or defend, as the case may be, all ac- 
tions, suits or proceedings" to which any of 
them may be a party, during his continnance 
in office. Admitting even, what is very doubt- 
ful, that a county may authorize an attorney, 
other than the proper district attorney, to 
represent it in court, there is certainly no 
presumption that it has done so— the fact 
must be made to appear. Regularly this 
should be done by an order of the county 
court, and a copy of the same, under its seal, 
filed with the appearance of the attorney. 
The presumption is, that the defendant has 
an official attorney in the person of the attor- 
ney for the Third judicial district upon whom 
the law casts the authority and duty of de- 
fending this action. The court is therefore 
not at liberty to presume that the gentlemen 
whose names appear signed to the answer of 
the defendant were authorized to do so. 

It is not doubted but that the county court 
may, with the assent of the district attorney, 
and it may be without his assent, employ 
counsel to assist him in the prosecution or de- 
fense of a proceeding to which it is a party; 
but even then the district attorney would be 
the attorney of the county and entitled to 
control the proceedings and required to au- 
thenticate the pleadings by his subscription. 
It may, also, as representing the county, 
control and direct the conduct of a cause to 
which the latter is a party the same as a 
natural person might do (Civ, Code Or. § 
S71); but unless thei-e is a vacancy in the 
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office of district attorney, it must appear hi 
court by him. He may be assisted, but he 
cannot be ignored. 

It has been suggested that this action is 
not within the pui-view of section 945, supra, 
because it is not prosecuted or defended "in 
any county" in the Third disU-ict. But it is 
quite certain from the language of the 
whole section that it was the intention of the 
legislature to make the district attorney the 
law officer of the county, and require him to 
appear for the county in any action to which 
it might be a party, without reference to the 
localitj' of the court in which it may be pend- 
ing. It is true, this action is not prosecuted 
in the county of Marion, because this court 
does not happen to sit there, but the cause 
of action arose therein, and the county is a 
party to it, and this brings it within the stat- 
ute which requires it to be defended by the 
district attorney of the Third district. 

The motion to strike out is allowed on 
both grounds. 



MOREWOOD (IREGUIST v.). See Case No. 
7,061. 

MOREY (FLETCHER v.). See Case No. 4,- 
864. 

Case No. 9,795. 

MOREY v, NEW YORK LIFE INS. CO. 

[2 "Woods, 663; 1 3 Ins. Law J. 493; 1 Am. Law 

T. Rep. (U. S.) 160; 1 Cent Law J. 139; 

4 Bigelow, Ins. Cas. 158.] 

Circuit Court, S. D. Mississippi. Nov. Term, 

1873. 

INSURASOE— Life— Notice op Premium Fallihg 

Due— Promise ot Agent— Texder to 

AGEXT— RECEIPf, 

1. A life insurance company is under no obli- 
gation to sive notice to the assured when the 
annual premium is about falling due, of that fact, 
unless it has agreed to do so, even though it had 
been the practice of the company to give such no- 
tice. 

2. The promise of the local agent of a life in- 
surance company, that he would give the as- 
sured such notice, was only a personal contract 
of the agent, and not binding on the company, 
unless the agent was authorized by the company 
to make such promise. 

3. Where the assured has been in the habit of 
paying the annual premium to the local agent of 
the company, and such i)ayments have been ac- 
cepted by the company without objection, al- 
though the policy provided for payment at the 
principal office of the company, a tender to such 
agent of the annual premium, on the day it 
falls due, is sufficient to prevent a forfeiture of 
the policy for nonpayment of the premium. 

4. The failure of the insurance company to 
place the receipt for the premium in the hands 
of the local agent does not excuse payment or 
tender of payment on the day the premium falls 
due. 

Action at law [by Sarah L, Morey against 
the New York Life Insurance Company]. 
Submitted to the court on the issues of fact, 
as well as of law- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission,] 
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Jolin Handy, for plaintiff. 
T, J. Wharton, for defendant. 

HII/L, District Judge. This action at law 
was brought in the circuit court of Madison 
county, and removed into this court, to re- 
cover the amount of a policy of insurance, is- 
sued by the defendant on the first day of 
April, 1871, for the sum of five thousand 
dollars, payable to plaintiff upon the death of 
her late husband, John B. Morey, upon the 
payment of $197.90, then made, and the same 
amount to be paid thereafter on the first day 
of April, of each year during the continuance 
of said policy, with the usual condition an- 
nexed, that if said premium should not be 
paid on or before the first day of April of 
each year, the policy should become void, 
aud all payments theretofore made become 
forfeited to defendant. The plea is that the 
policy became void under this stipulation by 
reason of the nonpayment of the premium due 
on the first day of April, 1873, to which the 
plaintiff replies: First, that when said John 
B. Morey made application for said policy, it 
was to one Morey, a local agent of defend- 
ant, doing business for defendant in the city 
of Canton; that at the time, he stated to said 
agent that he feared he would forget the 
time when the premiums would become pay- 
able, and fail to make them in proper time, 
and thereby the policy would become for- 
feited; that the said agent stated, as an in- 
ducement to said John B. to take said pol- 
icy, that the company was in the habit of 
giving thirty days previous notice of the time, 
and that he would give the notice and save 
the forfeiture; and, secondly, that it was 
understood that payment would be made to 
the local agent in Canton; that at the time 
the premium fell due, the agent at Canton 
had not been furnished with the printed pre- 
mium receipts, without which he Avas not au- 
thorized to receive payment; that the failure 
to give the notice and to furnish the receipt 
was a waiver of the right to a forfeiture of 
the policy. A jury bemg waived, the ques- 
tions of both law and fact are submitted 
to the court. 

The only facts shown by the proof, and 
necessary to be stated for the application of 
the rules of law, are as follows: Morey, the 
agent of defendant, did make the statements 
to John B. Morey at the time the application 
for the policy was made as stated in the 
pleadings; the advance premium was paid 
on the delivery of the policy; no notice of the 
time the premium fell due was given; John 
B. Morey died the 3d day of April, two days 
after the premium fell due, without having 
paid or tendered the same to any one. On 
the 5th, payment of the premium was ten- 
dered to the agent at Canton, and refused, 
for the reason that John B. Morey had died 
on the 3d. The premium receipt "was not for- 
warded to the general agents at Vicksburg 
until the 4th, and not forwarded to the local 
agent imtil the next day. The question upon 
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the pleadings and proof is, did the want of 
notice of the time of payment, and the ab- 
sence of the receipt in the hands of the local 
agent, excuse the payment of the premium 
upon the day it became due, and thereby 
avoid the forfeiture stipulated in the con- 
tract? The policy, and the conditions an- 
nexed to it, constituted the contract, and 
must be held binding .on both parties to it, 
unless its conditions have been waived by 
some act or omission of the party against 
whom it is sought to be enforced, or by the 
authorized agent of such paity. The proof 
fails to show that the agent Morey had any 
authority to engage that notice should be 
given; indeed none such is claimed; but it 
is claimed that, bemg the agent, it was a 
fraud in him to make such a promise, as 
it misled the assured, and induced him to 
take the policy which he would not oth- 
erwise have done; but it is apparent from 
the proof that he did not make the prom- 
ise as agent, or pretend to bind the de- 
fendant, but only made it as a friend and 
relative of John B. Morey; it was a mere 
perspnal promise, for the fulfillment of which 
he could only look to hun who made it. 
Morey, the agent for this purpose, was more 
the agent of the assured than of the insurer; 
so that, upon the facts, this want of notice 
cannot avail the plaintiff. 

The remaining question is, did the fail- 
ure to place in the hands of the agent at 
Canton the premium receipt, on or before 
the time of payment, waive and excuse pay- 
ment on that day? The conditions of the pol- 
icy require payment at defendant's office, 
in the city of New York, unless a different 
place is stipulated for in writing between 
the parties, or to an agent having for deliv- 
ery a printed receipt, signed by the president 
of the company or other officer mentioned. 
The advance payment was made to the local 
agent in Canton upon the delivery of the pol- 
icy. The fact that the premium receipt for 
the second payment was forwarded to the 
local agent in Canton shows that that was 
the place where payment was expected to be 
made, and where it doubtless would have 
been made but for the death of said Morey. 
Such evidently being the understanding be- 
tween the parties, I am satisfied that had the 
tender of the amount due been made to the 
local agent at Canton on the day and within 
the time stipulated, the forfeiture claimed 
could not have been maintained; but, unfor- 
tunately for the plaintiff, this was not done. 
I cannot accept the position as correct, that 
nothing can avoid the forfeiture but an agree- 
ment of waiver of payment made by the prin- 
cipal officers of the company in New York, 
or by actual payment or tender of payment 
there, or to a local or other agent having the 
premium receipt, signed as provided for. 
Where, by an express agreement or by the 
course of business between the parties, it is 
understood that payment will be made to the 
local agent, and no notice has been given in 
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sufficient time that payment must be made at 
the office and principal place of business stip- 
ulated in the contract, a tender of payment 
to the local agent, -whether received by hhn 
or not, will excuse the policy holder and pre- 
vent the forfeiture. To hold otherwise would 
open the door to the grossest frauds upon the 
part of these foreign insurance companies. 
It is said, and is in proof, that these receipts 
are furnished to the local agents through the 
general agency for the state; and if the 
agent's accounts at the principal office are 
not satisfactory, the receipts are withheld. 
The answer to this is, that it is a thing about 
which the policy holder is not presumed to 
Imow anything; it surely cannot be held that 
he is responsible, or to be afEected by dere- 
liction in duty of the company's agent, over 
whom he has no sort of control, John B. 
Morey is not presumed to have known of the 
absence of the receipt, and its absence could 
have had no influence upon his unfortunate 
neglect; and however much it is to be re- 
gretted that the widow and orphan will be 
deprived of the maintenance and support a 
kind husband and father intended for them, 
the rules of law must be applied to the facts, 
which being done, necessarily results in fa- 
vor of the defendant If the company, when 
Its coffers have been in part filled with the 
hard earnings of the policy holders, could 
withhold the receipt from him who had been 
depriving himself and family of the comforts 
if not the necessaries of life for years, to pro- 
vide, as he supposed, something for his help- 
less family when he should have been laid in 
the grave; and when he comes, perhaps on 
the last moment in which payment can be 
made, he is for the first time informed that 
he must pay in New York, or all he has paid 
will be forfeited— a thing wliich it is impos- 
sible for him to do— would be gross injustica 
Judgment for defendant. 



Case K"o. 9,796. 

In re MORFORD. 

tl Ben. 264; 1 1 N. B. R. 211: Banlir. Reg. 

Supp. 46; 6 Int. Rev. Rec. 12; 24 Leg. 

Int. 220.] 

District Court, S. D. New York. July 5, 1867. 

PjiACTioE l^s Bankruptcy — Amendment — Power 
OF Register. 
1. Where a petitioner in bankruptcy applied 
to the register for leave to amend the schedules 
attached to his petition, which the register re- 
fused, and certified to the court the questions: 
(1) wliether registers had power to allow amend- 
ments; and (2) whether, if they had such pow- 
■er, the amendments should be made before the 
register, and certified copies filed with the clerk, 
or vice versa. Mdd, that under section 4 of the 
bankrupt act fof 1667 (14 Stat 519)], and rules 
5 and 7 of the general orders in bankruptcy 
adopted by the supreme court, the court has the 
power to allow such amendments, and, that for 
the purpose of allowing such amendments, where 
they are uncontested, the register is the court 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 
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and has power to allow them on a direct appli- 
cation to him. 

[Cited in Re Blaisdell, Case No, 1,488; Re 
Heller, Id. 6,339.] 

2. The co-ordinate power of allowing them 
rests with the judge; the original amendments 
permitted to be made should be filed with t^e 
clerk; in making them, general orders No. 14 
and No, 33 should be observed; and when they 
are filed, the registers will act on them under 
general order No. 7 and rule No. 4 of this court 
in bankruptcy. 

In this case the petitioner [Charles A. 
Morford] applied to the register for leave to 
amend the schedules to his petition, and the 
register denied the application, upon the 
ground and for the reason that the power 
of ordering amendments to the schedules 
rested entirely with the court, and that only 
the judge could allow such amendments. 
The register certified such question to the 
court and stated the points on which the 
opinion of the court was desired to be these: 
(1.) Whether registers, to whom causes in 
bankruptcy are referred by order of the 
court, may allow amendments to be made 
to schedules filed with them, (2,) If the reg- 
isters can allow such amendments, whether 
such amendments can be made directly be- 
fore the registers, and certified copies there- 
of be filed with the clerk; or whether the 
original amendments permitted to be made 
should be filed with the clerk, and the reg- 
isters thereafter receive copies from the 
clerk, as in the case of the original petition 
and schedules. 

BliATOHFORD, District Judge, By sec- 
tion four of the bankrupt act it is provided, 
that every register duly appointed and quali- 
fied shall have power, and it shall be his 
duty, to sit in chambers and despatch there 
such part of the administrative business of 
the court, and such uncontested matters, as 
shall be defined in general rules and or- 
ders, or as the district judge shall in any 
particular matter direct. By rule 5 of the 
general orders in bankruptcy, framed by 
the justices of the supreme court of the 
United States in pursuance of the tenth sec- 
tion of the bankrupt act, it is provided that 
the registers may conduct proceedings in 
relation to the following matters, when un- 
contested, namel3' (among others), ordering 
amendments of any proceedings. Among 
the amendments so referred to is unques- 
tionably the amendment of a voluntary bank- 
rupt's schedule of creditors and property, 
for, by section twenty-six of the act it is 
provided, that a bankrupt shall be at lib- 
erty, from time to time, upon oath, to amend 
and correct his schedule of creditors and 
pi'operty, so that the same shall conform to 
the facts; and, by rule 7 of the general 
orders in bankruptcy, before referred to, it 
is provided, that the court may allow amend- 
ments to be made in the bankrupt's petition 
and schedules, upon the application or the 
petitioner, upon proper cause shown, at any 
time prior to the discharge of the bankrupt. 
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These provisions apply as well to a case 
where the petitioner has not yet been ad- 
judged a bankrupt, as to a case where he 
has. For the pui-pose of allowing such 
amendments, when they are uncontested, 
the register is the court, and has power to 
allow them on a direct application to him. 
Of course the co-ordinate power of allowing 
them in like cases also exists in the judge. 

The original amendments permitted to be 
made should be filed with the clerk, and, in 
making them, rules 14 and 33 of the general 
orders in. bankruptcy, before referred to, 
should be observed. When they are so filed, 
the register will act on them, in conformity 
with rule 7 of said general orders in bank- 
ruptcy and rule 4 of the rules of this court 
in bankruptcy. 



Case No. 9,797. 

In re MORGAN. 

[8 Ben. 186.] i 

District Court, S, D. New York. July, 1875. 

Bankruptcy— Pkoof op Debt— Coupon ation— 

DlSSOXA^TION. 

M. was elected president of a corporation, in- 
corporated under the act of the state of New 
York authorizing the formation of corporations 
for mechanical and other purposes. At that time 
he was a stockholder, but he afterwards ceased 
to be one. The capital stock was not all paid 
m within two years from its incorporation, as re- 
quired by that act, but no proceedings were tak- 
en for the dissolution of the corporation. There- 
after M. went into bankruptcy, and, in the bank- 
ruptcy proceedings, a proof of debt was present- 
ed on behalf of the corporation, which proof was 
made by M., as president of the corporation, and 
was for -moneys belonging to the corporation, 
which he had received as president: Meld, that 
the corporation had the right to collect claims 
due to it; that the register had no power, on the 
re-examination of its claim to determine its 
right to continued corporate existence; and that 
Jl. was to be taken to be president of the cor- 
poration, for the purpose of the proof of the 
debt. 

The register in this case certified to the 
court the following case: 

The North River Petroleum Company is a 
corporation organized under the act of the 
legislature of the state of New York, author- 
izing the formation of corporations for manu- 
facturing and other purposes, passed Feb- 
ruary 17th, 1848. The corporation was or- 
ganized in 1865, and in that year Henry N. 
Morgan (the present bankrupt), a stockholder 
and trustee of said company, was elected 
president. Since such election no other elec- 
tion has been held. The petition for adjudica- 
tion of banki-uptcy was filed herein December 
19th, 1874. The proof of debt under objec- 
tion was made by said Morgan as president 
of said company, and is for the sum of,$2,- 
718.71, being for moneys received by him, 
belonging to said company, in his capacity 
as president, and in which sum he remained 

1 [Reported bv Robert D. Benedict Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



I indebted to said company at the time of his 

I bankruptcy. 

Mr. Hutcliins, for petitioning creditor, op- 
posing said claim, having offered to prove 
that the company failed to pay in all the 
capital stock within two years from its incor- 
poration, and to file a certificate thereof in 
the county clerk's office, required by sections 
10 and 11 of the act of incorporation, passed 
in 1848, claimant's counsel objected to such 
proof as immaterial, and the register sus- 
tained the objection, to which the petitioner's 
counsel excepted. 

And Mr. Hutchins, for petitioning creditor, 
opposing said claim, objected to the proof of 
debt: (1) Because, if such capital was not 
paid in, as required by statute, such coi-pora- 
tion claimant was ipso facto dissolved; and 
(2) because Heniy N. Morgan, who made the 
proof of debt, ceased to be a stockholder in 
said company, and, not being a stockholder, 
could not, according to the third and fifth 
sections of said act, be trustee or president, 

i and, therefore, had no capacitj' to make said 
proof. He therefore asked the register to ex- 
punge the said proof of debt 
The register's opinion was as follows: 

1. No proceedings have been had to dis- 
solve the corporation, and, until proceedings 
and judgment for dissolution, its creditors 
may enforce their rights against it and it may 
collect its claims. The re-examination of a 
claim, on petition, before a register, under 
the 34th general order, is summary, and 
brings to view the subject matter of the 
claim. To hear and deteixaine incidentally 
the right of a corporation claimant to con- 
tinued corporate existence, denied by the ob- 
jector, upon account of failure to perform 
some act required by statute, is not within 
the province of the register 

2. For the purpose for which Heni-y N. 
Morgan now appears in this proof of claim, 
he is to be taken as the president of the cor- 
poration. He was duly elected while a stock- 
holder, and the mere fact of his ceasmg to be- 
such did not vacate his office, so as to make 
this proof of claim a nullity. 

BLATCHFORD, District Judge. I con- 
cur in the views of the register. 

[NOTE. It was subsequently decided that 
there was no objection to the appearance of one 
as counsel for a creditor who had previously ap- 
peared as counsel for bankrupt Case No 9- 
798.] 



Case No. 9,798. 

In re MORGAN. 
[8 Ben. 232.] i 
District Court, S. D. New York. Aug., 1875, 
Attormet and Client— Repkesenting Antago- 
nistic Interests — Bankrupt Proceeiunqs. 
There is no legal objection to the appearance 
by counsel, who has previously acted as counsel 



1 [Reported by Robert D, Benedict Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission,] 
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for the bankrupt, as counsel for a creditor whose 
claim is under re-examination. 

[This ease was formerly heard upon the 
proof of debt of a corporation of which the 
bankrupt had been president Case No. 9,- 
797.3 

The register in this case certified to the 
court that, on the re-esamination of the 
claim of Yale & Co., alleged creditors of the 
banki-upt, Mr. Pelton, who had appeared in 
all the proceedings as counsel for the bank- 
rupt [Heniy N. Morgan], and was still acting 
as such, appeared as counsel for TaJe & Co.; 
and that the creditor who had required the 
re-examination of such claim objected to such 
appearance for i'ale & Co., by reason that 
such counsel occupied the antagonistic posi- 
tion of counsel for the bankrupt. And the 
register certified to the court this question: 
"Does any legal objection exist to Mr. Pel- 
ton's acting as counsel for the claimants, 
Yale & Co., on the ground that he is the 
counsel for the bankrupt?" with his opinion 
thereon, as follows: "The objection is one 
that it might be very material for the claim- 
ants to consider; but It is not perceived how 
the fact stated as the foundation of it can 
work injury to the objector, nor that the 
choice made by the claimants, is to be for- 
bidden by the court." 

BLiATOHFORD, District Judge. I concur 
in the conclusion of the register. 



MORGAN v. The BEN FLINT. See Case No. 
1,299. 

MORGAN (COOKINGHAM v.). See Case No. 
3.183. 

MORGAN (CROFFORD v.). See Case No. 3,- 
403. 

MORGAN (CROSS v.). See Case No. 3,433. 



Case Wo. 9,799. 

MORGAN V. OURTENIUS et al. 

[4 McLean, 366.] i 

Circuit Court, D. Illinois. June Term, 1848.2 

Ejectment — ^Alteuatiox in Patent — Proof op 

Deeds and Wills— Probate Court" Certificate 

— ^Assignment op Pre-emption Rights. 

[1. The fact that the name of the grantee in a 
patent appears to have been changed by scratch- 
ing out a dot over the letter "i" is not sufficient 
to exclude the patent as evidence, it not appear- 
ing that the alteration was material, or that it 
was made after the patent came into the pat- 
entee's possession.] 

[Cited in Re Heller, Case No. 6,339.] 

[2. The certificate of a probate judge to the 
copy of a will is not invalid for want of a seal, 
where that court, though formerly held to be a 
court of record, is now no longer such, which 
fact is certified by the judge with the statement 
that the court has no* seal.] 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Affirmed in 20 How. (61 U. S.) 1.] 



[3. A certificate to the proof of the execution 
of a deed which fails to state that the subscrib- 
ing witness was personally known to the officer 
taking the acknowledgment, as required by the 
Illinois statute (Rev. St. 1845, p. 107, § 20), is 
fatally defective.] ' 

[4, Parol proof of the signature of a grantor in 
a deed may be made without first proving the 
signature of the subscribing witness, it being 
shown that the latter has left the country, and it 
not appearing that his hand writing can be 
proved.] 

[Cited in brief in Clardy v. Richardson, 24 Mo. 
296.] 

[5. Deeds conveying lands to which the gran- 
tor has acquired only a pre-emption right may, 
in an action of ejectment, be received in evidence 
to prove outstanding title, where the patent has 
since actually issued, although the statute makes 
all assignments of pre-emption rights prior to the 
issuance of patents invalid (Act July 14, 1832).] 

[Cited in Dillingham v, Fisher, 5 Wis. 479. 
Cited in brief in McKean v. Crawford, 6 
Kan. 116.] 

[This was an action of ejectment by Ben- 
jamin F. Morgan against Alfred G. Curtenius 
and others.] 

Butterfield, Goodrich & Menlman, for plain- 
tiff. 
Powell & Peters, for defendants. 

OPINION OF THE COURT. This is. an 
action of ejectment, to recover possession of 
twenty-three acres of ground. By a statute 
of Illinois, the fictitious forms and names of 
the action of ejectment are abolished. A pat- 
ent for the land to John L. Bogardus, dated 
the 5th of January, 1838, was offered in evi- 
dence, which was objected to, on the ground 
that the name of the patentee appears to have 
been altered by scratching out a dot over the 
letter i, which made the name Bogardus, in- 
stead of Bogardies, as it now appears. The 
court (iverruled the objection, observing that 
It did not appear that the alteration was ma- 
terial, or that it had been made since the pat- 
ent came into the possession of the patentee. 
It was proved that Bogardus, the patentee, 
died the 2d of June, 1838; and a copy of his 
will, and the probate tliereon, was offered in 
evidence. This was objected to because the 
copy was not certified under the seal of the 
probate court. That court, formerly, was 
held to be a court of record, and had a seal. 
Now, it is not a court of record, and has no 
seal. This statement was made in the cer- 
tificate of the judge of probate. 

The act of 1845 requires the judge of pro- 
bate to have a seal; and parol proof was of- 
fered to show there was a seal. The law 
makes a certificate without seal, valid where 
there is no seal. The court overruled the pa- 
rol testimony ofEered, and admitted the cer- 
tified copy of the will, etc. A deed was then 
offered in evidence, made by the executrix to 
Cole, dated 25th September, 1845, for the 
land in controversy. And also a deed from 
Cole to Frink for one-third of the fraction; 
and afterward a deed from the same to the 
same, for one-sixth of the fraction, dated 22d 
of May, 1846. Deed from Frink to Morgan, 
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the plaintiff, 19tli December, 1846, for one- 
half of the thirty-three and one-third acres. 
It is objected that the deed was made to 
Morgan, a citizen of another state, merely to 
give jurisdiction to this court The money 
with which Frink purchased the land, he 
borrowed, which, it appears, was afterward 
paid by Morgan, at or before the lime the 
deed was made to him. This should hare 
been pleaded to the jurisdiction of the court, 
but it is not made to appear that there was 
any intention to commit a fraud on the juris- 
diction of the court, and the objection is over- 
ruled. To show an outstanding title, the de- 
fendants offered in evidence a deed from 
John L. Bogardus to Bigelow and McClure, 
for the thirty-tliree acres and ninety-three 
hundredths, dated the 5th August, 1834. This 
deed was proved before the clerk of the court, 
by proof of the hand writing of the subscrib- 
ing witness, and of the grantor. 

The act of Illinois (Rev. St. 1845, p. 107, 
§ 20) requires the officer who takes the ac- 
knowledgment of the grantor, or proof of the 
execution of the deed by a subscribing wit- 
ness, to state that the grantor or witness is 
personally known to him. The certificate to 
the proof of this deed does not contain a 
statement that the witness who proved the 
deed was personally known to him, and this 
defect is fatal to the proof of the deed. Pa- 
rol evidence was then called by which the 
signature of the grantor was proposed to be 
proved, proof having been given that the sub- 
scribing witness had left the country, and 
had not been seen or heard from for fourteen 
yeai-s. To this evidence, the plaintiff object- 
ed until proof of the hand writing of the wit- 
ness was made. 

The court said the order of proof was a 
matter resting in the discretion of the court. 
That proof of the hand writing of the party 
was esteemed more satisfactory than that of 
the witness. Valentine v. Piper, 22 Pick. 
90. In Jackson v. Waldron, 13 Wend. 178, 
183, 196, 197, proof of the hand writing of 
the obligor was held not regularly to be of- 
fered, tmless the party was unable to prove 
the hand writing of the witnesses. And such 
is the decision of a majority of the cases on 
this point. But judges seem to have so de- 
cided because it had previously been so de- 
cided, without any inquiry as to the reason 
of the decision. Under this view, however, 
the proof is admissible, as the witness has 
left the eoujitiy, and it does not appear that 
his hand writing can be proved. The evi- 
dence is admitted. 

The act of Illinois, 3d March, 1845 [Rev. St 
111. 1845, p. 102], provides, where a deed pur- 
ports to convey a fee simple estate when the 
grantor has only an equity, he shall, on ac- 
quiring the legal estate, be considered as 
holding it in trust for the grantee. It ap- 
pears that on the 4th of August, 1832, Bo- 
gardus applied for the pre-emption of this 
land to the register of the land office, for the 
land in question, which was granted. And 



that on the 13th November, 1837, he entered 
the land and purchased it The conveyance 
to Bigelow and McClure was as follows: "I 
do hereby bargain, grant sell and convey un- 
to the said Bigelow and McOlui-e, their heirs 
and assigns forever, two undivided third 
parts of all my right, title and interest in and 
unto the land, etc., and I do hereby covenant 
with the said Bigelow and McClure, that if 
at any time hereafter, I shall acquire an ad- 
ditional title to the said lot of land, the same 
shall enure to them in proportion to the inter- 
est hereby conveyed to them." On the uth of 
August, 1834, Bogardus conveyed his right 
and interest in the whole of the land, to 
Isaac Underbill. These titles having been 
given by Bogardus before the emanation of 
the patent under his claim of a pre-emption 
are objected to by the plaintiff as void under 
the law. The 3d section of the act to grant 
pre-emptions, of the 29th of May, 1830, pro- 
vides, "that all assignments and transfers of 
the jight of pre-emption given by this act pri- 
or to the issuance of patents, shall be uuU 
and void." This act was continued in force 
by the act of the 14th of July, 1832, on the 
same subject. 

It is argued that the above act of the 29th 
of May, 1830, only declared the preemption 
right should not be assigned so as to obtain a 
right of purchase. "We suppose after emana- 
tion of the patent, we can not go behind it, 
and examine into the assignments. And the 
court instructed the jury, that the deeds giv- 
en in evidence to show an outstanding title, 
and thereby defeat a recovery by the plain- 
tiff, did constitute an outstanamg title. 

Verdict for the defendant Judgment, etc. 

[NOTE. The case was taken, by the plain- 
tiff, to the supreme eeurt, on a writ of error. 
Upon examination, the transcript of the record 
was found to be imperfect, and, continuing the 
ease, a certiorari was issued to this court to sup- 
ply the omission, and furnish a full and correct 
record at the openinsr of the nest term of the 
court 19 How. (60 U. S.) 8. This being done, 
at a subsequent date the supreme court affirmed 
the iudfnnent of this court, with costs. 20 How. 
(61 U. S.) 1.] 
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MORGAN V. EVANS. 

[2 Cranch, C. C. 70.] i 

Circuit Court, District of Columbia. April 
Term, 1813. 

Pleading at Law — Statute of Limitations — Is- 
suable Plea— Whes to be Pleaded. 

The defendant has a right to plead the statute 
of limitations, at the first term after office judg- 
ment; it being an issuable plea. 

Mr. Taylor, for defendant at the last 
term, which was the first term after office 
judgment, moved to plead the statute of 



1 [Reported by Hon. William Cranch, Chief 
.Tudge.] 
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limitations, and cited the 2Stli section of tlie 
Virginia statute of 12tli December, 1792, 
■which enacts that an office judgment may 
he set aside if the defendant, "at the suc- 
ceeding court, shall plead to issue immedi- 
ately." Downman v. Downman's Ex'rs, 1 
TVash. [Va.] 28; 1 Chit. PI. 505, 506; Ruck- 
er T. Hannay, 3 Term R. 124; Maddocks v. 
Holmes, 1 Bos. & P. 228; Willet v. Atterton, 
1 W, Bl. 35, and Stadholme v. Hodgson, 2 
Term R. 300. 

THE COURT (nem. eon.) having taken 
time to consider, admitted the plea, heing of 
opinion that, as it was an issuable plea, and 
offered at the first term after office judg- 
ment, the court had no discretion. 



Case No. 9,801. 

MORGAN V. GRAHAM. 

[1 Woods, 124.] 1 

Circuit Court, D. Louisiana. April Term, 1871. 

States — Action to Resthaix Officers fkom Is- 
suing Bonds— Common Injury — Adminis- 
tration of Government. 

1. A tax payer, who is liable to he assessed 
for the public taxes that will be necessary to pay 
the state debt and interest thereon, cannot main- 
tain a private suit against the state officers to 
prevent them from executing and issuing bonds 
which the legislature has unconstitutionally au- 
thorized and required to be issued.' 

2. It is a general rule that an individual can- 
not maintain a private suit for an injury which 
he sustains in common with every other citizen. 

3. The proper administration of the govern- 
ment in its several departments cannot be en- 
forced by private actions brought by any tax 
payer or voter interested in the good government 
of the country. 

Bill in equity heard on motion for injunc- 
tion. 
Miles Taylor, for complainant. 
John A. Campbell, for defendant. 

BRADLEY, Circuit Justice. In this case a 
citizen of New York, who is a tax payer of 
Louisiana, files his bill to restrain the gov- 
ernor of the state and other state officers 
from executing and issuing certain state 
bonds which the legislature has, by a spe- 
cial act, authorized and required them to is- 
sue. The groimds for the injunction are: 1. 
That the amendment of the state constitu- 
tion, recently adopted, provides that prior to 
the 1st of January, 1890, the debt of the 
state shall not be so increased as to exceed 
twenty-five millions of dollars; and the state 
debt already exceeds that sum. 2. That the 
objects for which the bonds are to be issued 
are not such as the legislature has any con- 
stitutional authority to aid. The bonds are 
a donation to the New Orleans, Mobile and 
Chattanooga Railroad Company; and the leg- 
islature has no power to make such dona- 
tions. 

1 fReported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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The bill assumes that a tax payer, who is 
liable to be assessed for the public taxes 
that will be necessary to pay the state debt 
and interest thereon, can maintain a private- 
suit to prevent the state officers from exe- 
cuting and issuing bonds which the legisla- 
ture has unconstitutionally authorized and 
required to be issued. I do not think that 
such a suit can be maintained. It is a gen- 
eral rule that a man cannot m^ntain a pri- 
vate suit for an injury which he sustains in 
common with every other citizen. To allow 
such actions would promote endless litiga- 
tion. Every dissatisfied person in the com- 
munity would institute an action for his sup- 
posed grievance. Public officers would be 
subjected to intolerable prosecution. They 
would be so harassed thereby, that no com- 
petent person would be willing to enter up- 
on any office of general importance. It is 
not in this way that the public officers are 
to be called in question for a dereliction of 
their official duties. The proper administra- 
tion of the government in its several depart- 
ments cannot be enforced by private actions 
brought by any tax payer or any voter in- 
terested in the good government of the coun- 
try. Without attempting to decide what rem- 
edy other than the force of public opinion, 
and liability to impeachment, may exist for 
the wrong which the complainant supposes 
is about to be committed; whether the bonds 
that may be issued will be void in the hands 
of the holders thereof; or whether the do- 
nee company may not hereafter be compelled 
to disgorge the money it may receive there- 
from; if is sufficient to say in deciding this 
ease that the complainant does not show any 
title to the relief which he seeks. The in- 
junction must be denied, and the bill dis- 
missed with costs. 

NOTE. The proposition, that a particular 
individual cannot sue for a grievance which af- 
fects the entire public as well as himself, is 
sustained by the following cases: Doolittle v. 
Supervisors of Broome, 18 N, Y. 155; Roosevelt 
V. Dr&per, 23 N. Y. 318; Hale v. Cushman. & 
Mete. (Mass.) 425. But consult People v. Su- 
pervisors of Westchester Co., 57 Barb. 377; 
Hanlon v. Supervisors of Westchester Co.. Id. 
383. 

MORGAN (HAMPDEN BANK v.). See Case 
No. 6,008. 



MORGAN (HUBBARD v.). 
817. 



See Case No. 6,- 



Case "No. 9,803. 

MORGAN V. ILLINOIS & ST. L. BRIDGE 
CO. 

[5 Dill. 96; i 7 Cent Law J. 311; 6 Rep. 707.1 

Circuit Court, E. D. Missouri. 1878. 

Neoi-igenoe — Dangerous Excavation — Injort 
to Child— Burden of Proof — Damages. 
1. The railway tunnel connecting the union de- 
pot in St Louis with the Illinois and St Louis 

1 [Reported by Hon. John F. Dillon. Circuit 
Judge, and here reprinted by permission.] 
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bridge was, at a point where it was nncovered, 
and within the line of a public street, left un- 
guarded, exposing a perpendicular wall fourteen 
feet in depth below the surface of the street. 
The petitioner, a boy four years of age, strayed 
away from his home, about two blocks distant, 
under circumstances not disclosed by the testi- 
mony, fell into this excavation, and sustained 
a fracture of the thigh bone. It appeared (1) 
that his parents were poor and unable to em- 
ploy a servant to look after him; (2) that he sus- 
tained no other injury except physical pain and 
suffering; (3) that the tunnel was in custody of 
receivers of this court: JSdd, (1) that the un- 
guarded excavation was a nuisance, the contin- 
uing of which rendered the receivers liable to 
pay out of the fund in their charge damages for 
any injury of which it was the proximate cause; 
(2) that the petitioner was in law incapable of 
negligence, and that the burden of showing con- 
tributory negligence on the part of the parents, 
such as, imputed to the petitionei-, would bar a 
recovery, rested with the respondents. 

2. The mere fact that a child four years of age 
strayed a distance of more than two blocks from 

■ home, at play with other children, is not of itself 
evidence of contributory negligence on the part 
of its parents. 

[Cited in Mayhew v. Burns, 103 Ind. 341, 2 
N. E. 801.] 

3. Damages may be given in such a case where 
there is no other substantial element than physi- 
cal suffering. ^ 

This action was brought in the fonn of an 
intervening petition in a suit in equity which 
had been brought to foreclose a mortgage. 
This peculiar form of suit was necessitated 
by the fact that the property, the negligent 
construction of which produced the injuiy 
complained of, was in the hands of receivers 
appointed by this couit. By consent of coun- 
sel, the petition was referred to Seymour D. 
Thompson, Esq., one of the mastei-s in chan- 
cery of the court, who reported as follows: 

"From the testimony I find the following 
facts: That on the 1st day of November, 
A. D. 1870, the receivers of this court, John 
P. Morgan and Solon Humphreys, were oper- 
ating the structure known as the St. Louis 
tunnel, connecting the Illinois and St. Louis 
bridge with the union depot, in the city of 
St Louis. That the said tunnel, as originally 
constructed, debouches from beneath the 
ground in the middle of Eighth street, m St 
Louis, at the crossing of Clark avenue, andi 
runs southwardly in the centre of Eiglith 
street to Spruce street, which crosses it by 
means of a bridge; from which point said 
tunnel continues south a short distance, and 
then gradually deflects to the west, so that 
the western side of it crosses the western line 
of Eighth street at a point one hundred and 
forty-seven feet south of the Spruce street 
bridge. The uncovered portion of said tun- 
nel thus runs within the limits of Eighth 
sti-eet for a distance of two blocks. The wall 
of said tunnel is surrounded by a flat coping 
of stone, about on a level with' Eighth street, 
along which is built an iron railing, designed 
to protect men and animals traveling along 
the street from falling into it At a point 
about three feet north from where the west- 
ern wall of the tunnel intei-sects the line of 
Eighth street in deflecting to the west, as al- 
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ready stated, this railing, at the time of the 
accident in controversy, stopped. At the 
point thus left unguarded within the line of 
Eighth street the distance to the bottom of 
the tunnel was about fourteen feet Beyond 
the point where the westei-n wall ef the tun- 
nel crosses the western line of Eighth street, 
the coping descends in the form of a stair- 
way, at an angle of forty-five degrees. A 
rough sketch returned into court, marked 'Ex- 
hibit A to Testimony,' gives a fair idea of the 
geography of the tunnel, as thus described. 
The read which runs along the west^ern side 
of the open tunnel in Eighth street is by this 
curve in the tunnel deflected to the west over 
private ground, and is a constantly traveled 
thoroughfare. 

'*On the date already mentioned, November 
1st, 187(5, the intervening petitioner, John 
Hagan, was between three and four yeai-s of 
age. He lived with his parents upon Clark ave- 
nue, near Ninth street— a little more than two 
blocks distant from the point where the 
western wall of the tunnel crosses the west- 
ern line of Eighth street, as already indicat- 
ed. His parents were poor. His mother was 
obliged to do her own house-work, and they 
were unable to employ a nurse or servant to 
take care of him. He strayed from home, 
and, wbile at play with other children upon 
the unguarded coping of the tunnel, at the 
point already indicated, just within the line 
of Eighth street, fell into the tunnel and re- 
ceived a simple fracture of the thigh bone. 
This fracture is well healed; the leg is not 
shortened, or the limb deformed, except by a 
slight callus, which will gradually be ab- 
sorbed. I find from the evidence that the pe- 
titioner received no other injuries from this 
fall than physical pain and suffering. 

"Upon this state of facts three questions 
would seem to arise: 

"3. Were the receivers guilty of negligence 
in permitting a portion of the wall of the 
tunnel to remain unguarded at a point with- 
in the line of a public street constantly trav- 
eled, where the wall was perpendicular, 
where the excavation was fourteen feet deep, 
and through which trains were constantly 
passing? On this point I entertain no doubt. 
It seems to me clear that the tunnel com- 
pany, leaving a portion of so dangerous an 
excavation unguarded at such a point, were 
the authors of a public nuisance, and that the 
receivers were eontinuers of it 

"2. "Was there contributory negligence im- 
putable to the plaintiff, such as should bar a 
recovery of damages? Children at the ten- 
der age of the plaintiff at the time of the in- 
jury complained of are in law incapable of 
negligence (O'Plaherty v. Union Ry. Co., 45 
Mo. 70; Hartfield v. Roper, 21 Wend. 615: 
Mangam v. Brooklyn R. Co., 38 N, Y. 455 i 
North Pennsylvania R. Co. v. Mahoney, 57 
Pa. St 187) ; but the weight of authority is 
that the negligence of the parent, guardian, 
or other person lawfully in custody of a 
child which is injured, will be imputed to the 
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child, so as to bar a recovery of damages 
<Hartfleld v. Roper, 21 Wend. 615; Waite v. 
iS'ortlieasteni Ky. Co., 28 Law J. (Q. B.) 258; 
Ohio & M. R. Co. V. Sti-atton, 78 111. 88; Pitts- 
burg, etc., Ry. Co. v. Vining, 27 iBd. 513; 
Lafayette, etc., R. Co. v. Huffman, 28 Ind. 
2i>n; Jiarr v. Faa-k, 40 Cal. 188; Fallon v. 
Central Fark, etc.,.Ry. Co., 64 N. Y. 13; JMan- 
gam V. Brooklyn R. Co., 38 N. Y. 455; Cal- 
lahan V. Bean, 9 Allen, 401; Wright v. Mal- 
<aen & M. R. Co., 4 Allen, 283; Munn v. Reed, 
Id. 431; Louisville & P. Canal Co. v. Uuv- 
phy, 9 Bush. 522; Downs v. New York Cent. 
R. Co., 47 N, Y. 83; Drew V. Sixth Ave. R. 
Co., 26 N. Y. 49). Yet some courts deny this, 
and upon grounds which seem entitled to 
much consideration. Daley v. Norwich & W. 
R. Co., 2G Conn. 591; Govei-nment St. Ry. Co. 
v. Hanlon, 03 Ala. 70; Norfolk & P. R. Co. 
V. Ormsby, 27 Grat. 455; Philadelphia & R. 
R. Co. V. Long, 75 Pa. St. 257. Whatever 
may be the correct rule on this subject, it is 
clear upon authority that parents situated as 
the parents of the plaintiff were— poor, the 
father absent at his daily labor, the mother 
obliged to do her own house-work, unable to 
employ a nurse or servant to attend the 
child when upon the street— will not be deem- 
ed guilty of such negligence as will prevent 
a recovery of damages if the child is injured 
through the negligence of the defendant 
while straying upon the street unattended. 

"3. In such a case, will damages be given 
on account of physical suffering where there 
has been no direct pecuniary loss? Upon this 
point I have some difficulty; but the ten- 
dency of the courts seems to be to sustain 
verdicts where the plaintiffs received no sub- 
stantial injury except physical pain and men- 
tal siiffering, unless the verdicts are so ex- 
cessive as to create a presumption that the 
juiy acted from passion or from prejudice — 
Sedg. uDam. (6th Ed.) 699, note 2; Trimble 
V. Bpiller, 7 T. B. Mon. 394; Huckle v. Mon- 
ey, 2 WIls. 205; Beardmore v. Carrington. 
Id. 244; and whether such damages are call- 
ed 'exemplary damages,' or 'smart money,' 
or 'compensation for injured feelings,' seems 
to be more nearly a debate about tei-ms and 
definitions than about any substantial dif- 
ferences which are capable of being traced 
and maintained in the administration of jus- 
tice (Hendrickson v. Kingsbury, 21 Iowa, 
378; Detroit Daily Post Co. v. McArthur, 16 
Mich. 447; Fay v. Parker, 53 N. H. 342, 381; 
McKinley v. Chicago & N. W. R. Co.. 44 
Iowa, 321). All the American courts seem 
agreed that physical suffering inay be con- 
sidered by the juiy in estimating damages, 
even where the negligence was not gross or 
the injury so wilful as to wajrrant the giving 
of what are termed exemplary damages. 
Sedg. Dam. (6th Ed.) 699, note 2; Indianapo- 
lis & St. L. R. Co. V. Stables, 62 III. 313; 
City of Chicago v. Langless, 66 111. 361." 

The report concluded by recommending a 
decree that the receivers pay the petitioner 
out of the funds in their hands 5500 and 
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costs. Exceptions were filed to the forego- 
ing report by the receivers, and on those ex- 
ceptions the cause was submitted to the 
court. 

Glover & Shepley, for receivers. 

A. R. Taylor, for petitioner. 

DILLON, Circuit Judge. The only excep- 
tion to the master's report relied on by the 
counsel for the receivers, is that the master 
erred in not finding that the parents of John 
Hagan were negligent, and that such negli- 
gence defeats the right of the infant to re- 
cover the amount of the damages sustained 
by the negligence of the receivers. In the 
excellent report of the master, the principal 
cases upon the effect of the negligence of 
parents in defeating the right of action for a 
negligent injury to their child are collected. 
They cannot be entirely reconciled, although, 
when the facts of the particular cases are 
considered, the discrepancy is not as great as 
at first it would appear to be. 

Upon the facts in this case, we entertain 
no doubt that the petitioner is entitled to 
compensation for the injury he sustained. 
The deep, unguarded excavation in the street 
was not only a public nuisance, but a dan- 
gerous one. The receivers ought not to have 
permitted it to continue. The natural in- 
stincts and habits of children lead them to 
play; and it is scarcely possible, and certain- 
ly not practicable, to keep them entirely off 
the streets, or under constant supervision. 
The injury here was not caused by any per- 
son or agency in the lawful use of the street. 
What right has the tunnel company to leave 
a dangerous pitfall in the public way, and 
then to insist that all the children in the 
neighborhood shall be imprisoned or kept off 
the street? If the petitioner's parents had 
lived immediately upon or very near this ex- 
cavation, and, knowing the danger of permit- 
ting their child to go at large, had actually 
permitted it to go to the place of danger, or 
suffered ttus to be done through actual negli- 
gence, the case might present more difficult 
questions than now arise. The master does 
not find that the child was knowingly, or 
even negligently, permitted to go to, or re- 
main in, the vicinity of the excavation. His 
parents lived over two blocks distant, and the 
finding is that he "strayed away from home," 
and was injured while at play with other 
children. It is not shown that the child was 
in the habit of going there; and as the re- 
ceivers' negligence is positive and actual, and 
was the direct cause of the injury, and as 
the onus to establish the defence of contribu- 
tory negligence is on the receivers (Railroad 
Co. V. Gladman, 15 Wall. [82 U. S.] 401), 
and they have failed to show such negligence, 
they are liable. It is not necessary, in this 
view, to go into the learning upon the subject 
of imputable negligence of parents to chil- 
dren, for in this case it is not shown that 
the parents were at fault in the child being 
at the place of the accident at the time when 
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the accident Mppened. Some of the cases 
seem to make the liability depend upon the 
means of the parents, and to coimtenance a 
distinction as to contributory negligence be- 
tween parents able to employ nurses or at- 
tendants and those -who are not. This dis- 
tinction may be doubted, for there is not, in 
this countiT, one rule of law for the rich, and 
a different rule for the poor. It extends its 
protecting shield over all alike. The common 
law is justly distinguished for its solicitude 
for the public safety, and any pei'son or cor- 
poration that illegally imperils the lives, 
limbs, or health of the people is liable. The 
tunnel company has no more right, by hav- 
ing a dangerous excavation in the public 
ways, unnecessarily to impose upon the rich 
the duty to employ an attendant for their 
children than to impose upon. the poor the 
impi-acticable duty of never allowing their 
children to escape from sight, lest they may 
be injured by its wrongful and illegal act. 5 
South. Law Rev. 684. The exceptions ai'e 
overruled, and an order will be entered in 
confoiTUity with the report of the master. 
Ordered accordingly. 

NOTE. " 'People in the situation of life of 
those who had custody of the child,' said Wag- 
ner, J., in a recent ease, 'cannot alwaj'S attend 
to it strictly; and if it escapes from them un- 
awares, it must not be injured simply because 
it so escapes.' Isabel v. Hannibal, etc., Ky. 
Co., 60 Mo. 483. In another case the same 
learned and humane judge, discussing this ques- 
tion, said: 'To say ttiat it is negligence to per- 
mit a child to go out to play unless it is ac- 
companied by a grown attendant, would be to 
hold that free air and exercise should only be 
enjoyed by the wealthy, who are able to employ 
such attendants, and would amount to a denial 
of these blessings to the poor.' O'FIaherty v. 
Union Ry. Co., 45 Mo. 74. In a case very sim- 
ilar to this, another very learned and capable 
judge used the following language: 'The doc- 
trine whicb imputes the negligence of the par- 
ents to the child in such a case as this is repul- 
sive to our natural instincts, and repugnant to 
the condition of that class of persons who have 
to maintain life by daily toil. It is not the case 
where the positive act of a parent or guardian 
has placed a child in a position of danger, nec- 
essarily requiring the care of the adult to be 
constantly exercised, as where a parent takes a 
child into the cars, and, by his neglect, suffers it 
to be injured by straying off upon the platform. 
But here a mother, toiling for her daily bread, 
and having done the best she could, in the midst 
of her necessary employment, loses sight of the 
child for an instant, and it strays upon the 
track. With no means to provide a servant 
for the child, why should the necessities of her 
position in life attach to the child, and cover it 
with blame? When injured by positive negli- 
gence, why should it be without redress? A 
negligent wrong is done; it is incapable of con- 
tributing to it; then why should the wroncr not 
be compensated?' Agnew, J., in Kay v. Penn- 
sylvania R, Co., 65 Pa. St. 276, The same 
views are reasserted in Philadelphia & R. R. 
Go. V. Long, 75 Pa. St. 257. 

"In Littlefield v. Atlantic & Pac. Ry. Co., 
{intervention of McAuley), the learned district 
judge, sitting in this court, awarded an old man 
$500 as damages on account of having been 
wrongfully expelled from a passenger train of 
the receivers by its conductor, and compelled to 
walk three miles, crossing a high and danger- 
ous bridge, to get to his home. This was a 
ease for exemplary damages. On the other 



hand, m West v. Forrest, 22 Mo. 344. the de- 
fendant, in beating a female slave, accidentally 
inliicted some blows upon her mistress, -fh^ 
plaintiff. There does not appear to have been 
any attempt to prove that the plaintiff had suf- 
fered any direct pecuniary loss. The court sus- 
tained a verdict for §400, saying: 'The plain- 
tiff's case was fully made out before the jury, 
and by their verdict of ?400 they exhibited their 
sense of such a wrong, and properly vindicated 
the injuries and wounded feelings of the plain- 
tiff.' In Cracker v. Chicago & N. W. Ry. Co., 
36 Wis. 657, a railway conductor kissed a fe- 
male passenger. Here was certainly no direct 
pecuniary loss; but the company was com- 
pelled to pay $1,000 for it. The damages were 
expressly placed upon the ground of compensa- 
tion. In McKinley v. Chicago & N. W. Ry. 
Co., 44 Iowa, 314, the plaintiff was forcibly 
and successfully resisted by a brakeman in at- 
tempting to enter a passenger car of the de- 
fendant. There is no statement of the evi- 
dence as to the loss of time incurred or actual 
injury received; but these appear to have cut 
no figure in the case. It was charged by the 
court below, and held by the court above, that 
it was not a case for exemplary damages. The 
discussion related to the propriety of an instruc- 
tion that the jury might take into consideration 
and give damages for *the outrage and indig- 
nity put upon the plaintiff. The instruction 
was held correct. Twelve thousand dollars 
damages were held to indicate passion and prej- 
udice; but the court ordered the verdict to 
stand, if the plaintiff would accept a judinnent 
for $7,000. Beck, J., however, thought $12,000 
not too much, and Day, J., dissented, holding 
that outrage, indignity, and mental suffering 
are not elements of compensatorv damages. In 
City of Chicago v. Jones, 66 111. 349, an award 
of $1,000 to a servant girl for breaking her 
right arm was not deemed excessive. In Col- 
lins V. Council Bluffs, 32 Iowa, 324. $15,000 
were awarded a married woman for the break- 
ing of the bone of her left thigh, in conseauence 
of ice accumulated on the sidewalk. It ap- 
peared that it made her a cripple for life. The 
court refused to disturb the verdict." (The 
foregoing is extracted from the master's report.) 
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MORGAN et al. v. MASTICK. 

[2 N. B. R. 521 (Quarto, 163).] i 

District Court, N. D. Ohio. 1869. 

Bankruptct— Object op Act— Prefekences— In- 
tent — Who may have the Benefit of 
Bankrupt Act — Discharge. 

1. The object of the bankrupt act [of 1867 (14 
Stat. 517)] is to compel an equal distribution of 
a debtor's assets among all his creditors. 

2. A debtor cannot discriminate among his 
creditors and prefer any one of them, but un- 
der the thirty-ninth section commits an act of 
bankruptcy if he makes a payment to one cred- 
itor before another. 

3. Two things are to be considered to make 
such payment fraudulent, first, the debtor must 
be insolvent; second, he must intend to prefer 
his creditor. 

4. Insolvency is a present inability to pay 
debts when due, even when there is surplus prop- 
erty more than enough to pay them at some fu- 
ture time. 

[Cited in Graham v. Stark, Case No. 5,676.] 

5. Under English and Massachusetts law only 
traders could take advantage of the bankrupt 
act; but under the present law any person may. 

6. The intent constitutes the offence, not mor- 
ally fraudulent but merely made so by the act 
of congress. 



1 [Reprinted froir 2 N. B. R. 521 (Quarto, 
163), by permission.] 
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7. If a debtor honestly believes himself sol- 
vent and pays a just debt, such payment can- 
not be considered fraudulent, though bankruptcy 
ensue; otherwise, if he is aware of his insol- 
vency. 

8. Fraudulent payments may be recovered by 
bankrupt's assignee. 

9. Debtor is not entitled to certificate of dis- 
charge if he makes a fraudulent payment. 

10. The intent is to be proven as a fact, either 
by direct evidence, or as the necessary and cer- 
tain consequence of other facta dearly proved. 

[Cited in Re Gregg, Case No. 5,797.] 

On the 15th of September, A. D. 1868, said 
petitioning creditors [Morgan, Root & Co.] 
filed their petition in involuntary bank- 
ruptcy against the said defendant [Erman 
E. Mastick], charging him with committing 
an act of bankruptcy under the thirty-ninth 
section of the bankrupt act, -within six 
months before the filing of the petition, 
■which act of bankruptcy consisted in mak- 
ing while insolvent a payment of money to 
certain creditors, relatives of the bankrupt, 
with the intent to give them a preference 
over the general creditors. 

The defendant, a young man about thirty 
years of age, was a retail merchant in East 
Claridon, Geauga county, Ohio. In May last 
his store and stock of goods were consumed 
by fire, on which, however, he had a policy 
of insurance for four thousand dollars, re- 
ceiving for it upon settlement the sum of 
three thousand two hundred and fifty dol- 
lars. His debts amounted to nearly seven 
thousand dollars, including a debt of eight 
hundred dollars due his father, Nathaniel 
Mastick. The latter was also surety for 
him on obligations to the amount -of one 
thousand six hundred dollars. The bank- 
rupt's assets consisted of personal property, 
notes, and accoimts, a house and lot, and 
his insurance money, all of which, accord- 
ing to his own valuation, amounted to about 
one thousand dollars less than his liabilities, 
including the debt of eight hundred dollars 
due his father, which, it was agreed by his 
father, he need not take into account. It 
was 'evident that if the defendant availed 
himself of the benefit of the exemption laws, 
his assets upon his own estimate would not 
pay all his liabilities. The defendant an- 
swered the petition by denying his bank- 
ruptcy, and demanded a trial by jury. 

At the present term the ease came on to 
be tried upon the petition and answer, dur- 
ing which the following testimony was given: 
D. W. Tinan, an agent of Gordon, McaiiUan 
& Co., called upon defendant to pay a debt 
of about two hundred and fifty dollars or 
secure the same, Mastick having then col- 
lected about one thousand dollars from the 
insurance company, and on the request of 
Tinan informed him that he had expended 
the whole sum in taldng up notes on which 
his father was surety, but that he would col- 
lect the balance of his insurance money and 
assets, and promised to pay G., McM. & Co., 
as soon as he had done so. In September 
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Tinan again called upon Mastick, and was 
informed that the balance of the insurance 
money had been collected, but that other 
creditors, relatives of "Mastick, had been 
paid. Tinan pressed the defendant to se- 
cure G., McM. & Co.'s claim by notes or 
personal securitj'^; he refused, informing 
Tinan that the balance of his creditors 
would have to wait for their pay until he 
could collect or earn enough. Charles 
Rhodes, also agent for G.', McM. & Co., vis- 
ited Mastick and told him that what he had 
done would not stand as against other cred- 
itors. Mastick took the bankrupt act and 
read, informing Rhodes that he presumed 
he had got himself into a bad fix. He re- 
fused, however, to secure the debt, saying 
he would take legal advice. 

The bankrupt being put upon the stand 
testified to the same facts, but did not re- 
member having told Tinan that his creditors 
would have to wait till he could earn the 
money. He also testified that when Tinan 
and Rhodes were at his place, he supposed 
he was solvent. That he had paid some of 
his creditors, believing that he was able to 
pay them all. His father had advised him 
to pay first those debts that were drawing 
the highest rate of interest, which advice he 
followed. About half the debts he had paid 
were those on which his father was security. 
That when he paid the debts referred to he 
did not intend to prefer them, for he then 
intended and now intends to pay all. The 
plaintiffs' attorney claimed that the fact of 
insolvency was established, and that the 
payment of the debts referred to was, under 
the bankrupt law, preferring them, and 
therefore, an act of bankruptcy; and cited 
among other authorities, the case of Jones v. 
Howland, 8 Mete. [Mass.] 377, wherein Hub- 
bard, J., says: "The result of these cases 
is the drawing of a distinction between an 
actual insolvency and a contemplated bank- 
ruptcy; between the payment of a just debt 
in the course of business, though insolvency 
exists and is known to the insolvent, and the 
design to give a preference in view of stop- 
ping payment. And in view of all the au- 
thorities we hold the law to be this: that 
though insolvency in fact exists, yet if the 
debtor honestly believes he shall be able to 
go on in his business, and with such belief 
pays a just debt, without a design to give a 
preference, such payment is not fraudulent, 
though bankruptcy should afterwards ensue; 
and on the other hand, if the debtor, being 
insolvent, and knowing his situation, and 
expecting to stop payment, shall then make 
a payment, or give security to a creditor 
for a just debt, with a view to give him a 
preference over the general creditors, such 
payment, or giving security, is fraudulent as 
against the creditors; and property that is 
transferred in making such payment, or giv- 
ing the security, may be recovered by his 
assignee, and the debtor will not be entitled 
to a discharge under tbe statute. It rests 



MOEGAN (Case No. 9,804) 



[17 Fed. Cas. page 754] 



upon the intent with which the act was 
done; and the intent is to be proved, as a 
fact, eitlier by direct evidence, or as the nec- 
essary and certain consequence of other 
facts clearly proved." 

Plaintiffs' attorney also claimed: First. 
That insolvency, as the term is used in the 
bankrupt law, means the condition of a per- 
son unable to pay his debts as they fall due,, 
or in the usual course of trade and business, 
although he may be able to pay his debts 
at a future time, upon the winding up of his 
business. In support of which were cited 
Hil. Bankr. 2; Thompson v, Thompson, 4 
Cush. 127; Lee v. Kilbourn, 3 Gi-ay, 594. 
Second. That when a debtor is insolvent, 
and with knowledge of that fact, makes 
payment to one creditor, knowing that such 
payment will, in fact, and necessarily must, 
operate as a preference to such creditor, he 
is conclusively presumed in law to have 
made such payment with intent to prefer 
such creditor. Hil. Bankr. 336; Avery & 
H. Bankr.; Arnold v. JIaynard [Case No. 
561]; Denny v. Dana, 2 Cush. 172; Beals v. 
Clark, 13 Gray, 18. 

Defendant's attorney claimed that if Mas- 
tick at the time he made the payment hon- 
estly supposed that he was able to pay all 
his debts and intended to pay them, he did 
not make the payment with the intent to 
prefer his creditors, within the meaning of 
the bankrupt act. 

The difference between the attorneys was 
mainly that while the plaintiffs' attorney 
claimed, that being insolvent and making a 
payment in full to one creditor, which in fact 
resulted in a preference, the defendant was 
presumed to have intended what was the 
natural and necessary result of his act, and 
therefore was guilty of an act of bank- 
ruptcy, the defendant's attorney claimed 
and insisted that the intent to prefer could 
not be deduced as an inference fi'om the fact 
of preference, and cited Hil. Bankr. 329; 1 
Mete. [Mass.] 366; 8 Mete. [Mass.] 377. 

SHERMAN, District Judge, held that the 
decision in 8 Mete. [Mass.] 377, was a cor- 
rect statement of the law of the ease, and as 
such read it in full to the jury. 

The jury could not agree as to the intent; 
while all were unanimous as to the defend- 
ant being insolvent, ten of them regarded 
the intent as fraudulent, and two that it was 
not. They were therefore discharged. 

Case K"©. 9,804. 

MORGAN v. NEW ORLEANS, M. & T. R. 
CO. et al. 
[2 Woods, 244.] i 
Circuit Court, D. Louisiana. April Term, 1876. 
Contracts — Frau© ix Procdkin-g — Lex Loci 
Contractus — Exceptions— Lex Rei Sitae. 
1. Where charges of fraud and misrepresenta- 
tion in procuring a contract, which has beon 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



partly performed, are made as the ground for 
setting it aside, and where a rescission would 
involve the upsetting of many large and impor- 
tant transactions, the proof should be made clear 
to justify a court in making the decree prayed 
for. 
[Cited in brief in Flint v. Babbitt, 59 Vt 194, 
9 Atl. 365.] 

2. As a general rule a contract is to be gov- 
erned as to its interpretation, nature, obliga- 
tion, performance or dissolution, by the law 
of the place where it was made. 

[Cited in Marvin Safe Co. v. Norton, 48 N. J. 
Law, 415, 7 Atl. 421.] 

3. The principal exception to this rule is where 
the contract is made in one state or sovereignty, 
to be performed in another; in that case it is to 
be governed by the law of the place of perform- 
ance. 

4. But where a contract is made in one state. 
to be partly performed there, and partly perform- 
ed in several other states, the contract is to be 
governed by the Ipw of the place where it is 
made. 

[Cited in The Brantford City, 29 Fed. 390; 
Liverpool & G. W. Steam Co. v. Phenix Ins. 
Co., 129 U. S. 455, 9 Sup. Ot. 477.] 

5. But in such a case where, in the perform- 
ance of the contract, conveyances and trans fer.i 
are to be made of property situate in several 
states, consisting of realty or other property sub- 
ject to the local law, the conveyances and trans- 
fers should be made in accordance with the lex 
rei sitae. 

[Cited in Marvin Safe Co. v. Norton, 48 N. 
J. Law, 415, 7 Atl. 42L] 

In equity. Heard on pleadings and evidence 
for final decree. This bill was filed to obtain the 
rescission of a certain contract made between 
the complainant [Charles Morgan] and the New 
Orleans, Jlobile & Texas Railroad Company, 
on December 12, 1871. The rescission was 
asked for on two grounds: First, on the 
gi'ound of a fraudulent misrepresentation of 
facts by which the complainant was induced to 
enter into the contract; secondly, on the ground 
that the contract was a commutative one, and 
that the railroad company had not performed 
its part of it. The latter gi-ound was based 
upon the peculiar law of Louisiana, by which, 
according to the Civil Code, arts. 2045, 2046, 
"the dissolving condition is that which when 
accomplished, operates the revocation- of the 
obligation, placing matters in the same state 
as though the obligation had not existed;'* and 
such "resolutory condition is implied in all 
commutative contracts, to take effect in case 
either of the pai'ties does not comply with his 
engagements." 

R. H. Marr, H. J. Leovy, and F. A. Monroe, 
for complainant. 
John A. Campbell, for defendants. 

BRADLEY, Circuit Justice. The contract 
in this case Avas made for the purpose of put- 
ting an end to a ruinous competition which was 
being carried on between the two parties to 
it, in the freight and passenger business be- 
tween Mobile and New Orleaas, and for unit- 
ing their interest in that business and in a 
projected railroad business between New Or- 
leans and Texas. The complainant Charles 
Morgan was, and had long been, engaged in 
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running a line of steamers between Mobile 
and New Orleans, tlie line being supplemented 
by a short railroad running from Lake Pont- 
cbartrain to tbe latter place, called tbe Pont- 
ebartrain Railroad, of which he owned the 
majority of the stoek. He also owned a rail- 
road called the Opelousas road which ran 
from the Mississippi river opposite New Or- 
leans to the Atchafalaya river at Brashear 
City, where it connected with a line of steam- 
ei-s i-unning to Galveston and other places on 
the Texan coast, being connected with the 
city of New Orleans by means of a ferry at 
that place. The complainant also had a char- 
ter for a continuation of his railroad from 
Brashear City westwardly and northwesterly 
to the Texas state line. The railroad compa- 
ny, at the time of the conti-act, had recently 
completed a railroad between Mobile and New 
Orleans, on which tlie opposition before re- 
fa-red to was maintained against the steam- 
boat business of the complainant; and they had 
procured a charter for a railroad from New 
Orleans to the state line of Texas, and ex- 
pected to obtain a charter for a continuation 
of the said road to Houston in that state; 
and had actually constructed a road west of 
the Mississippi, from opposite New Orleans, 
as far as Donaldsonville. Under these eu'- 
cumstances, it became evidently the interest 
of the parties in some way to compose then- 
difCerences, and not to continue an opposition 
which must result in loss to them both. The 
transportation route betwen Mobile and New 
Orleans, being divided between two powerful 
interests, could not be a very valuable proper- 
ty to either of them unless some amicable ar- 
langement could be made. By the agree- 
ment in question, an attempt was made to 
form such an arrangement The general na- 
ture of it was as follows: ilorgan, on his 
part, agreed to convey to the i-aih-oad company 
and the company agi-eed to purchase the prop- 
erty which he had in the line between Mobile 
and New Orleans, forthesum of $797,800, name- 
ly, certain wharves and wharf property at Mo- 
bile, two steamers, the Laura and" the Frances, 
and his Pontchai*train Eaih-oad stock, amount- 
ing to 5,078 shares, out of 7,500 shares, which 
constituted the whole capital. He further 
agreed to convey to the company, for the sum 
of $250,000 and interest thereon from April 
15, 1S70, his railroad rights and pai'tly con- 
sti'ucted road between Brashear City and Ver- 
millionville, about sixty miles, and from thence 
west and north to the Texas line and to Red 
river; the company agi-eeing to complete said 
road by the time it should complete its main 
line from Vermillionville to the city of Hous- 
ton. Morganj further agreed to subscribe to 
the stock and securities of the railroad com- 
pany, the sum of §1,258,000, on the same 
terms as the other subscribers thereto had 
done, and the price of the property above 
named was to be taken as payment of his 
subscription as far as it would go; the balance 
to be paid by him in cash. The securities to 
be received by him for his said subscription 
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were to be $899,000 first mortgage bonds of 
the companj' on its road west of the Missis- 
sippi, and $359,000 of second mortgage bonds 
guarantied by the state of Louisiana. He 
was also to receive Qike the other subscribers) 
income bonds and stock of the company of 
each, to the amount of his subscription. It 
was also stipulated in the agx-eement that 
3Iorgan should have for the sum of $250,000 
cash, that portion of the Pontehartraln Rail- 
road running along the levee in New Orleans, 
and the new depot thereto attached. The pur- 
pose of the agreement was declared to be to 
put an end to the opposition in the passenger 
and freight business between Mobile and New 
Orleans, and to concede the whole business 
to the company; and Morgan agreed to take 
off his boats within fifteen days, and not to 
run or be concerned in steamboats on that 
line for fifteen years thereafter. It was fur- 
ther agreed that the gross receipts of the through 
business byrailroad between New Orleans and 
Houston should, on the completion of the rail- 
road through to the latter city, for seven 
years thereafter, be stocked and divided be- 
tween the parties according to> the length of 
railroad owned by each, namely, Morgan's 
road from New Orleans to Brashear City, and 
the company's road from New Orleans to 
Houston, induding the branch from Brashear 
to Vermillionville. The agreement was made 
and executed in the city of New Toi-k, where 
Morgan and the officers and most of the di- 
rectors of the company resided; and imme- 
diately after it was made, measures were 
taken to execute it and carry it into effect; 
and in the course of the following January, 
Februaiy and 3Iarch almost every article was 
executed. Morgan subscribed the requisite 
amount to the securities of the company, in 
New York, namely, the sum of $1,258,000, and 
received the bonds and certificate of stock 
which the agreement called for, and conveyed 
and transferred to the company the several 
pieces of property which he was to convey and 
transfer, namely, the wharves and wharf prop- 
eity in Mobile, the steamers Laura and Fran- 
ces, the Pontchartrain Railroad stock, and the 
railroad property and rights northwest of 
Brashear City: and paid the cash balance re- 
quired to make up his subscription; and he al- 
so received a conveyance of the Pontchartrain 
Railroad track along the levee in New Orleans, 
and paid for it the sum of $250,000 in cash. 
In fact, within three months fi-om the time of 
making the agreement, everything was done 
to effect a complete execution of it, except 
the construction by the company of the rail- 
road to Houston, including the branch road 
from Brashear to Vermillionville. In addi- 
tion to this, the firm of C. A.,"Whitney & Co., 
of New Orleans, who were the genei-al agents 
of the complainant in that city, and had man- 
aged for him the business between Mobile and 
New Orleans, and were still managing his line 
between New Orleans and Texas, were ap- 
pointed as the agents of the railroad compa- 
ny, and acted as such for several months. 
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namely, from the date of tlie agreement in 
Decemtier, 1S71, until tlie latter part of the 
following April, and Morgan and three or 
four persons named by him were elected di- 
rectors of the company in place of others who 
resigned. In the summer of 1872, the com- 
plainant changed the gauge of his road from 
New Orleans to Brashear City, so as to corre- 
spond with that of the defendants, and to be 
thus prepared for thethroughbusiness to Hous- 
ton, and in July he received one installment 
of interest on the bonds received by him. The 
defendants on their part, during the spring 
and summer of 1872, did some work on the 
line of road between Brashear City and Ver- 
millionviUe, but never laid any rails there, 
and entirely suspended operations before the 
first of September; and nothing further has 
ever been done on that branch, nor has the 
road been completed from Donaldsonville to 
VermillionviUe, nor has any part of it been 
constructed between VermillionviUe and Hous- 
ton. The time when, by the act granting state 
aid to the company (on which great reliance 
was placed), and when by express agreement 
with the state of Louisiana, the railroad com- 
pany was to complete its road to the state 
line, was the 7th of May, 1873; and it was to 
complete the lineto Houston within six months 
thereafter if the requisite legislation could be 
obtained from the legislature of Texas. In 
consequence of the failure of the company to 
furnish funds to pay its debts in Louisiana, 
and to go on with the work of construction of 
the railroads in contemplation, Whitney & Co. 
resigned the agency of the company in the lat- 
ter part of April, 1872, and they and Morgan 
resigned their positions as directors. But no 
formal demand to have the agreement rescind- 
ed was made by the complainant until he filed 
the bill in the present case, which was on the 
30th of May, 1873, shortly after the exph-ation 
of the time for completing the road to the Sa- 
bine river. The bill states, and it is not de- 
nied, that the company failed to pay interest 
on its securities as early as October, 1872, 
and that the trustees of the first mortgage of 
the road between Mobile and New Orleans 
had taken possession thereof, and had received 
the sanction of the court thereto; and that 
proceedings had been commenced for a sale 
of the fiunchises and property west of the 
Mississippi. By an amended bill, it is stated 
that James A. Haynor and Edwin D. Morgan 
were in possession of the company's road east 
of the Mississippi, claiming to be in possession 
as trustees imder their first mortgage on that 
part; and that Frank M. Ames was in posses- 
sion of the road, west of the Mississippi, under 
a like claim, as trustee under the first mort- 
gage on that part; and they were made par- 
ties to the bill, and have severally put in an- 
swers setting up their respective claims under 
said mortgages. 

The bill, after setting out most of the fore- 
going facts, alleges by way of gravamen, 
that in tlie negotiation which took place in 
New Yoi-k preliminary to the making of the 



contract, cei'tain statements and representa- 
tions were made to the complainant by a 
committee of the directors of the company, 
respecting the condition of its affairs, which 
he was assured were accurate and true, but 
which he has since discovered to have been 
false. The bill states that the committee re- 
ferred to exhibited to the complainant a cer- 
tain paper (which is refen-ed to as Exhibit 
E), containing a statement of the condition 
of the company at that time, showing that 
the assets of the company then in its posses- 
sion and available for the construction and 
equipment of the main line of road to be 
built from New Orleans to Houston, Texas, 
and of the branch from Brashear City to 
Yermillionville, amounted to the sum of $7,- 
551,000, being composed of $4,255,000 of 
bonds of the company at par, $4,140,000 of 
Louisiana state bonds, at eighty cents on the 
dollar, and $1,500,000 second mortgage bonds, 
at sixty cents on the dollar, and a balance of 
$488,000 of first mortgage bonds in the Cal- 
casieu Division, all being subject to an 
amount of $1,404,000 that would be due to 
original subscribers to a certain fund of "two 
millions of dollars." Also, that the commit- 
tee exhibited to the complainant another pa- 
per (whicn is referred to as Exhibit F), which 
was represented to contain new subscrip- 
tions of sums of money to be applied to the 
constniction and equipment of the said main 
line from New Orleans to Houston; that it 
had sixty-six names, with an amount af- 
fixed to each name, making a total of $4,- 
895,700; and that the subscribers were rep- 
resented to be, with two or three exceptions, 
possessed of large means, and able and will- 
ing to pay; and that the committee repre- 
sented that the subscriptions were made in 
good faith, to furnish the funds required to 
construct and equip the said railroad west 
of the Mississippi; and that with the said 
assets in hand and said subscriptions, if the 
complainant also became a subscriber for a 
liberal amount, upon the same terms as the 
other subscribers, the company would have 
ample means to construct and equip the said 
railroads and have them in operation at the 
period contemplated by the charter. The 
bill alleges that the representations were not 
true, and were made in bad faith, to deceive 
the complainant and induce him to act, in re- 
lation to said proposed arrangement, in er- 
ror of facts as to the condition of the com- 
pany in regard to the possession of the 
means requisite for the construction and 
equipment and putting in operation of the 
said railroads, and in regard to the immedi- 
ate intent of the company to prosecute and 
complete the same. The Exhibits E and P 
were produced in the evidence taken in the 
cause, and are before the court. The fact 
that after the agreement was made, very lit- 
tle of these large amounts of money was 
forthcoming, even to pay the floating debt of 
the company, and that very little was ex- 
pended during the following season on the 
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■n'orks, and tliat tlie company was obliged 
absolutely to suspend operations in October, 
1872, was sufficient, if tlie complainant un- 
derstood the representations as stated by tlie 
bill, to raise in Ms mind the strongest sus- 
picions that he had been deceived and duped. 
The answers funiish but little light on the 
subject. They are not sworn to, and conse- 
quently are not evidence. Those of the tnis- 
tees of the several mortgages are filed by 
them as such tnistees, and claim that they 
are not affected by any rights of the com- 
plainant growing out of the transactions be- 
tween him and the company. 

The evidence is more to the point (Here 
the learned judge went into an elaborate 
discussion of the evidence. This discussion 
is omitted.) 

In .charges of this kind, laid as a ground 
for setting aside a contract where many 
things have been performed on both sides, 
and where a rescission would involve the up- 
setting of many large and important transac- 
tions, the proof must be very clear indeed of 
fraudulent misrepresentation or concealment, 
to justify a court in applying the judicial 
knife to the case. It must be clear that 
there has been such a misstatement of the 
facts as to mislead the injured party, and to 
induce him to enter into the transaction; and 
he must be prompt to avail himself of the 
objection as soon as it is discovered. He 
must not wait to experiment and see wheth- 
er it may not, after all, turn out well. Ac- 
quiescence for a little time, in such cases, is 
condonation. I am not satisfied that there 
was any such misrepresentation of facts in 
this case as, under the circumstances, enti- 
tles the complainant to set aside the con- 
tract. 

The next question is, whether the com- 
plainant is entitled to have the contract re- 
scinded on account of nonperf onnanee by the 
3'ailroad company of their part of it The 
demand for rescission on this ground rests 
upon* the peculiar law of the state of Louisi- 
ana before referred to. If the contract is 
to be governed by that law, I should have 
no hesitation in saying that the complainant 
is entitled to the relief which he asks. The 
building of the railroad beyond Brashear 
City, so as to give the complainant a through 
connection between his Opelousas road and 
Texas, was undoubtedly a material consid- 
eration with him, amongst the other consid- 
ei-ations moving to the contract.. The con- 
tract was a commutative one. In that re- 
spect it fully met the definition of the Lou- 
isiana Code, which declares (article 1768): 
"Commutative contracts are those In which 
what is done, given or promised by one par- 
ty is considered as equivalent to, or a con- 
sideration for what is done, -given or prom- 
ised by the other." It becomes material, 
therefore, to ascertain whether the contract 
is to be governed by the law of Louisiana. 
The general rule is, that a contract is to be 
governed as to its interpretation, its nature, 
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its obligation, and its performance or disso- 
lution, by the law of the place where it is 
made or entered into. In other words. "Lex 
loci contractus est lex contractus." The fixst 
and principal exception to this rule is, that 
if the conti-act is made in one state or sover- 
eignty, and is to be performed in another 
state or sovereignty, it is to be governed by 
the law of the place of performance, because 
it will be presumed that the parties had the 
laws of the latter place in view when they 
entered into the conti-aet The rule and the 
exception have been fully discussed and 
commented upon by Mr. Justice Story in his 
Conflict of Laws, and by many other writ- 
ers on private international law, and it is 
unnecessary to review those discussions here. 
In this case the contract was made in New 
York by persons who resided there. The 
railroad company, it is true, was a corpora- 
tion originally chartered by Alabama, and 
subsequently capacitated by the laws of Lou- 
isiana and Texas to exercise all its faculties 
in those states; but its directors and officers 
mostly resided in New York and other North- 
ern states, and its principal office was in 
New York, and the meetings of its directors 
were usually held there. In this case, all 
the negotiations which led to the contract 
were carried on in New York, and the con- 
tract itself was concluded and executed 
there. But, on the other hand, the interests, 
operations and property, which formed the 
principal object of the contract, were locat- 
ed in the Southern states bordering on the 
Gulf of Mexico, to wit: Alabama, Mississip- 
pi, Louisiana and Texas, and largely in' the 
state of Louisiana. The contract was made 
with reference to these interests, operations 
and property, but its direct object, that is, 
the things stipulated and agreed to be done 
and performed, were to be, or might be in 
part, done and performed in New York as 
well as in the states referred to. This will 
appear when we look at the conti-act a lit- 
tle more particularly. It is altogether a per- 
sonal contract, providing for the doing of 
cei-tain acts on the one side, and on the oth- 
er. Its object was a settlement of eonti'O- 
versies, and a discontinuance of business op- 
position between the parties. It is evident 
that many of the acts stipulated to be done 
could be, and in fact were, done in the city 
of New York. There Morgan executed and 
delivered to the company the various deeds 
and ti-ansfers of property which he had 
agreed to do; the conveyances of the prop- 
erty in Mobile, the bills of sale of the steam- 
ers, the transfer of Pontchartrain Railroad 
Company stock, the conveyance of the rail- 
road rights north and west of Brashear City. 
There he made his stipulated subscription to 
the securities of the railroad company. 
There the company delivered to him the said 
securities, namely, the bonds and certificates 
of stock. But the discontinuance of the 
steamboat business between Mobile and New 
Orleans and the delivery of the property con- 
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sequent upon the said eonyeyances were done 
in Alabama and Louisiana; and the building 
and completion of the railroad beyond Bra- 
shear Cits'- were necessarily to be done in the 
latter state. Now, by what law is such a 
contract to be governed, where it is executed 
in one state, and is partially to be performed 
in that state, and partially in other states? 

I have no difficulty in saying that the con- 
veyances and transfers to be made in pursu- 
ance of the contract were to be made in con- 
formity with the laws of the states respec- 
tively in which the property, when consist- 
ing of realty, or subject to local law, was 
situated. And such conveyances and trans- 
fers, when executed, would be governed by 
the lex rei sitae. But that does not answer 
the question as to what law the principal con- 
tract is to be governed by. In Louisiana, 
nonperformance of a material stipulation 
renders the whole contract liable to be dis- 
solved. But no one would apply that rule of 
Louisiana law to a contract not subject to 
its dominion, even though the breach should 
occur in Louisiana. The fact, therefore, that 
one of the acts to be perfoi-med in this ease 
—the consti-uction of the railroad— was to be 
performed in Louisiana, will not help to re- 
solve the question, unless we can affirm that 
the entire conti"act is to be governed by 
Louisiana law. Does the fact, that a por- 
tion of the contract must necessarily be per- 
formed in Louisiana, subject it to that condi- 
tion? If that does, then the like fact that a 
portion of the contract is necessarily to be 
performed in Alabama would subject it to 
Alabama law, and make it an Alabama con- 
tract In this embarrassment, I do not 
know that I can do better than to fall back 
on the general rule that a contract is to be 
governed by the law of the place where it is 
made. The presumption, that where a con- 
tract is to be performed in a different juris- 
diction, the parties must be intended to have 
in view the laws of the latter, seems to be re- 
pelled when the performance is to take place 
in several different jurisdictions. For when 
there ai-e two equal and opposite presump- 
tions, neitherof them can prevaiL Thepresent 
ease is still stronger; for much of thecontraet 
was performable, and actually performed in 
the place where it was made. I do not 
mean to say that where the main and prin- 
cipal part of a contract is to be performed in 
a state different frc^m that in which it is 
made, the presumption will not arise that it 
is made in reference to the laws of such 
place of performance, even though some mi- 
nor and incidental parts are required to be 
perfoi-med in still different states. Such 
may, vei-y possibly, be the result in many in- 
stances that may occur. When they happen 
they will be governed by the force of their 
own circumstances. But I do not see that 
I am called upon to apply any such excep- 
tional rule in this case. The building of the 
railroad in question was a vei^^ important 
consideration it is true; but the contract em- 



braced many other considerations equally 
important, that were not necessarily to be 
performed in Louisiana. 

The conclusion, therefore, to which 1 am 
forced to come is, that the principal contract, 
made on the 12th of December, 1871, be- 
tween the complainant and the New Or- 
leans, Mobile & Texas Railroad Company, 
was a New York contract, governed, as to 
its natmre and obligation by the laws and 
jurisprudence of the state of New York; and 
as by these laws and jurisprudence, so far 
as appears, no such dissolving consequence 
follows from a nonperformance of part of 
the contract, as is claimed in this case, the 
claim is untenable, and the relief must be 
refused. As no relief can be granted on ei- 
ther of the grounds laid in the bill of com- 
plaint, the. same must be dismissed with 
costs. 
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MORGAN V. The PHILIP DE PEYSTBR. 

[6 N. Y. Leg. Obs. 441.] 

District Court, S. D. New York. 1848.1 

Collision — Lookodt — Vessel Close Hacled — 
Privileged Tack. 

1. The neglect of keeping a sufficient look-out 
in the day-time pronounced gross negligence. 
No custom contrary to the exercise of this pre- 
caution allowed weight. 

2. A vessel close hauled on the starboard 
tack, when meeting one on the port tack, has the 
right to keep her wind and hold on, as a general 
rule, until the necessity of changing her course 
to avoid a collision, becomes apparent. 

3. A vessel close hauled on the privileged tack 
has the right to suppose that the other is per- 
forming her duty in keeping a "look-out," and 
will avoid her. 

4. Where the vessel on the unprivileged tack 
had no sufficient look-out. and was hailed from 
the other vessel, and the hail was not heard in 
time to avoid the latter: held, that the collision 
was attributable to the want of a look-out, and 
the vessel neglecting this precaution was an- 
swerable for the consequences. ' 

[Cited in Smith v. The Blossom, Case No. 1,- 
564; The Catharine and Martha, Id. 2,512.] 

[This was a libel by Charles Jlorgau 
against the schooner Philip De Peyster.] 

The ship Emily, in the month of November, 
during broad day and fine weather, was beam- 
ing up the bay of New York, tide flood, wind 
from N. N. W., and blowing a six-knot 
breeze, the ship had tacked on the east shore, 
about a mile to the southwai'd of Governor's 
Island, and was standing to the westward. 
The schooner Philip De Peyster, a coasting 
vessel, was also beating up, and was stand- 
ing close hauled on the larboard or port tack, 
and was seen from the Emily when half a 
mile off. On board the schooner, besides the 
man at the wheel, was another on deck, oth- 
ers were below. The attention of the men on 
board of the schooner was called to the ship 
by a hail from her, when she was seen by 

1 [Affirmed by circuit court; ease unreported.] 
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them for the first time, and on the lee-bow of 
the schooner. The helm of the schooner was 
at once put hard up (aport) and she kept 
away (fell off) so as to go into the ship abaft 
of midships, in an angular direction towards 
the ship's stern, doing great damage to the 
ship and making a wreck of herself, and was 
towed up to the city by a steamboat. The 
ship continued her course. There was some 
question and other proofs whether the ship 
had been about long enough to have steerage 
way on her; the clear weight of evidence, 
however, was that she had sufficient way to 
have gone in stays again. 

E. Bun-, C. Benedict, and "W. R. Bebee, for 
libellant. 

George Wood, Nelson Chase, and W. Q. 
Morton, for claimants, 

BETTS, Disti-ict Judge. 1. Upon the proofs 
it is found the Emily committed no fault in 
not taking measures to avoid the De Peyster 
previous to the hail. If she was without 
headway at the time, she had no power to do 
anything, and if she was under way and run- 
ning six knots she had, by the usage of navi- 
gation, a right to hold her tack, until the 
necessity of changing it to avoid collision be- 
came apparent (2 Hagg, Adm, 174; Story, 
Bailm., 2d Ed,, §§ 6, 11), and on the evidence, 
that was not imtU after ineffectual hails to 
the De Peyster. 

2. It is further found on the proofs that af- 
ter it was discovered the De Peyster did not 
observe the hails, the Emily could have made 
no movement that would have avoided the 
collision; for if she was running six knots 
and the De Peyster eight, they were ap- 
proaching at the rate of foui-teen knots and 
their distance, if supposed to be 80 or 100 
rods would be run over in 15 minutes, and if 
they were only so many yards, instead of 
rods, distant apart they would meet in about 
three minutes (and the time of collision 
would conduce strongly to prove that the ves- 
sels could not have been 30 or 40 rods apart), 
and accordingly the Emily so situated could 
make no manoeuvre that would remove her 
out of the line of approach of the De Peyster, 
within the time necessary under either sup- 
position. 

3. The Emily had a right to suppose the De 
Peyster saw her, and though apparently com- 
ing close upon her, could and would avoid 
her; the practice of that kind of craft so to 
run is fully proved, and that the facility with 
which they are manoeuvred justified the Em- 
ily in holding her own tack, and relying up- 
on the movements of the De Peyster until the 
hails were made, after that it is clearly 
shown she had no power to avoid a collision. 

4. The De Peyster was guilty of a gross 
fault in keeping no look-out on the deck. 
The evidence is clear that the accident would 
liave been avoided if a look-out had been 
kept. No custom or habit with such ci-aft, 
however general, can dispense with the use 
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of a precaution so necessary to the safety of 
other vessels as well as their own, and as the 
accident arose from that fault the schoon'er is 
answerable for its consequences. 2 Dod, 83, 
85. 

5. Upon the proofs I consider the injuries 
received by the ship to be at least ?1,200, and 
I decree for the libellants to that amount 
with costs to be taxed, 1 Hagg. Adm, 109. 

The above case was heard on appeal before 
Nelson, Circuit Justice, and further proofs in- 
troduced by the parties. The judgment of the 
district court was aflarmed, [Case unreported,] 
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MORGAN V, RAILROAD CO. et al. 

[1 Woods, 15.] 1 

Circuit Court, D. Louisiana. April Term, 1870. 

Corporations — Action bt Stookholtier to Pre- 
vent Injdrt — Officers Derelict — 
Proper Party to Bring Action. 

1. Unless a party has a right to sue in the lo- 
cal courts, he cannot sue in the federal courts. 
The latter cannot create a right to sue, aud can 
only take jurisdiction when the right exists by 
law, and the plaintiff and defendant are citizens 
of different states. 

2. A stockholder in a business corporation 
cannot sue in equity for 'relief against an injury 
done or threatened to the corporation in which 
he is a stockholder without an averment that the 
corporation or its officers are derelict in their 
du^. 

3. The appropriate party to sue for such in- 
jury is the corporation itself, acting by its legal 
officers and managers. 

4. The ownership of stock does not give the 
stockholder any legal estate in the property of 
the corporation. 

[Cited in Elilgour v. New Orleans Gaslight 

Co., Case No. 7,764; Sala v. New Orleans, 

- Id, 12,246; Gottfried v. Miller, 104 U. S. 

528; Irvine v. Dunham, 111 U. S. 334, 4 

Sup. Ct 504.] 

This was a bill in equity, which was heard 
upon the motion of complainant for a pre- 
liminary injunction. 

Miles Taylor, for complainant. 
John A. Campbell, for defendants. 

BRADLEY, Circuit Judge. The plaintifiE 
in this ease has filed a. bill for an injunction 
against the New Orleans, Mobile and Chat- 
tanooga Railroad Company, to prevent its do- 
ing a threatened injury to the Pontchartrain 
Railroad Company, of which the complainant 
.is a stockholder; which threatened injury, 
the complainant alleges, will greatly diminish 
the value of his stock. It is not pretended 
that the Pontchartrain Railroad Company, or 
its officers or directors, are not competent and 
willing to vindicate its rights; or that they 
are guilty of any complicity with the defend- 
ants, or even of any neglect to perform their 
proper duties, for the protection of the in- 
terests of their stockholders. The only ap- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission,] 



MORGAN (Case No. 9,806) 



[17 Fed. Gas. page 760] 



parent reason for the suit being brought in 
tbe name of the complainant is that he is 
a citizen of New York, and can maintain a 
suit against the defendants in the federal 
oourt; whereas the Pontchartrain Railroad 
Company, being a corporation of Louisiana, 
would be obliged to sue in the state court. 
This reason is not sufficient to give the com- 
plainant a right to maintain a suit. Unless 
he has a right to maintain a suit in the local 
courts, he cannot maintain one in the federal 
court. The latter court cannot create a right 
to sue; it can only take jurisdiction of such a 
right when it Uready exists by the state law. 
and when the complainant, at the same time, 
is a citizen of another state. 

The demui-rer in this case, therefore, raises 
the question, whether a stockholder of a busi- 
ness corporation can sue in equity for relief 
against an injury done, or threatened to be 
done, to the coi-poration of which he is a 
stockholder, without any averment that the 
corporation or its officers are derelict in their 
duty. 

If such a writ has ever been maintained, 
it must have been at a period when corpora- 
tions were much fewer, and when their pow- 
ers and capacities were much less understood 
than they are at the present day; or because 
the objection was not taken to the proceeding. 
The power to use a corporate name and 
seal, and to sue and to be sued by such name, 
is one of the essential and primary features 
of a corporation. Persons who are constitut- 
ed a body politic or corporate lose, in respect 
of that association, their individual character 
and personality. A new and artificial person 
is created— totally distinct from the individu- 
als who compose it. Its functions are not 
their functions; its property Is not their prop- 
erty; its rights and liabilities are not theii-s. 
Its officers and directors are not even trus- 
tees or agents of the stockholders, but trus- 
tees and agents of the corporation. The legal 
and equitable rights of the stockholders are, 
to vote at the stockholders' meetings, to par- 
ticipate in the profits, and to have the funds 
and property of the corporation devoted to 
their original use, and not diverted therefrom 
or otherwise wasted by the fraudulent act 
or willful neglect of the directors. For the 
vindication of these rights appropriate reme- 
dies exist, which act directly upon or against 
the corporation itself or the corporate officers 
who are charged with delinquency. And by 
and through the equity which the stockholder 
has against delinquent officers, he may often 
obtain relief against strangers combining with 
them. But in no other way can a stock- 
holder prosecute a stranger for injuries done 
or threatened to the corporate property or 
franchises. 

The appropriate party to sue for such in- 
juries is the corporation itself, acting by its 
legal officers and managers. It is their duty 
to take care of the corporate interests. They 
are the only persons legally invested with the 
power to do it The members of the corpora- 



tion are clothed with a power to sue by the 
corporate name, and public policy requires 
that they should do so. The objects of the 
incoi-poration of the society would be largely 
defeated by allowing every member, at his 
discretion, to sue for real or supposed injuries 
to the corporate body. It would subject other 
parties to embarrassment. It would lead to 
an inconvenient multiplication of suits. 

But, it is said that a stockholder has a 
direct legal interest in his stock, which may 
be affected by an injury to the corporation; 
and reference is made to the well known fact, 
that immense investments of capital are made 
in corporation stocks, which constitute a large 
portion of the funded property of the coun- 
try; and that these stocks are really nothing 
but certificates of title deeds showing the 
proportionate interest of the holder in the 
property of the corporation itself. This is 
a specious statement of the ease. But the 
conclusion aimed at is not tiiie. The pos- 
session of capital stock does not give a per- 
son a particle of legal inteiest in the cori)ora- 
tion property. Though he possess one-half 
the entire stock, he is not, therefore, one-half 
owner of the corporate property. The cor- 
poration still owns it all. There is no di- 
vided ownership in the case. Possession of 
the stock merely entitles the holder thereof 
to the incidental rights above enumerated— 
a right of vote, a right of dividend, a right 
of faithful appropriation of the funds. These 
rights are very different from the right of 
property. It is these rights which give value 
to the stock as a marketable commodity. 

An injury to the coi-porate franchises or 
property will undpubtediy affect the market 
value of the stock; but that injury is so re- 
mote, indirect and consequential, that it can 
lay no foundation for an action or suit against 
the aggressor. The stockholder must rely 
on the corporation, -which alone is directly 
affected by the injury, to obtain through its 
proper officers, the adequate redress. Should 
these officers refuse to perform their duty, 
then only can the stockholder appeal to the 
courts for aid against them, and through them 
for aid against the wrong doer. These prin- 
ciples are assumed as law in the cases of 
Dodge V. Woolsey, 18 How. [59 U. S.] 341; 
Bronson v. La Crosse R. Co., 2 Wall. [69 tJ. 
S.] 302; and Memphis City v. Dean, 8 ■V^''all. 
[75 XJ. S.] 73. In the last case, the court say: 
"The judgment of the court in the case of 
Dodge V. Woolsey [supra] authorizes the 
stockholder of a company to institute a suit 
in equity in his own name against a wrong 
doer, whose acts operate to the prejudice of 
the interests of the stockholders, such as 
diminishing their dividends and lessening the 
value of their stock, in a case where applica- 
tion has first been made to the directors of 
the company to institute the suit in its own 
name, and they have refused. This refusal 
of the board of directors is essential in order 
to give to the stockholder any standing in 
court, as the charter confers upon the direct- 
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ors representing the body of stockholders, 
the general management of the business of 
the company. There must be a clear default, 
therefore, on their part, involving a breach 
of duty, within the rule established in equity, 
to authorize a stockholder to institute the 
suit in his own behalf, or for himself and 
other stockholders who may choose to join." 
A large number of cases to the same pm*port 
will be found collected in Abb. Dig. Corp. 
tit. "Stockholders." See, also, Grant, Corp. 
290-292; Ang. & A. Corp. (6th Ed.) § 391. 

This is decisive against the right of the com- 
plainant in the present case to maintain his 
suit. So far from showing any complicity of 
the directors of the Pontchartrain Railroad 
Company with the defendants, or even any 
neglect or default on their part in protecting 
the interests of the corporation, the bill ex- 
hibits the record of a suit brought by the 
company in the state court for precisely the 
same relief which is sought here. 

Under these circumstances, I have no hesita- 
tion in coming to the conclusion that the mo- 
tion for injunction must be denied, and the 
bill dismissed. 

Let a decree be entered accordingly. 
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Case Wo. 9,807. 

MORGAN V. ROWAN. 

[2 Cianch, 0. 0. 148.] i 

Circuit Court, District of Columbia. April 
Term. 1818. 

Tasation— Master and Servant— Poll-Tax of 

SEilVANT — LjABILITY OF MASTER. 

The bv-law of Alexandria requiring the master 
to pay a poll-tax for his journeymen, is not re- 
pugnant to the general law of the land, and is 
authorized by the charter. 

Trespass for taking r ^ven pairs of shoes as 
a distress for not payin^v a poll-tax due to the 
corporation for sundry journeymen shoemak- 
•ers, employed by the plaintiff. Upon a spe- 
cial verdict the question was as to the power 
of the corporation to compel the master to 
pay a poll-tax for his journeymen. Corp. 
By-Laws, pp. 5, 52, 93, §§ 3, 12. 

E. J. Lee, for plaintiff. 

J. D. Simms, for defendant. 

THE COURT (aiORSELL, Circuit Judge, 
contril) was of opinion that the by-law was 
not contrary to the general law of the land, 
and was authorized by the charter of the 
town. 



MORGAN (SANTIAGO v.). See Case No. 12,- 
331. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



CCase No. 9,808) MORGAN 
Case K"©. 9,808. 

MORGAN V. TAPSCOTT et al. 

rS Ben. 252.] i 

District Court, B. D. New York. June, 1871. 

Admiraltt Jurisdiction— Possessort Action by 
Mortgagee of Vessel. 

Owners of a majority interest in a ship gave 
a mortgage on it to M. to secure adTances. The 
mortgage having become due, M. took possession 
of the interest mortgaged, and claimed to hold 
the ship as majority owner. Thereupon S., the 
master, who was a part owner in the vessel, and 
T., another part owner, ejected M., and he there- 
upon filed a possessory libel against them and 
the vessel, to recover possession of the ship. 
Held, that the court had no jurisdiction of the 
action. 

ICited in The Grand Republic, 10 Fed. 399.] 

This was a libel [by William D. Morgan,] 
to recover possession of the ship William 
Tapscott, and was filed against her and 
against James F. Tapscott, owner of eight 
foity-eighths of the ship, and James H. 
Spencer, master, owner of six forty-eighths 
of her. The libel alleged that James B. Bell, 
being the owner of thirty-three forty-eighths 
of the ship Wm. Tapscott, and being in- 
debted to the firm of E. E. Morgan's Sons, 
on June 4, 1809, mortgaged that interest to 
the libellant to secure that indebtedness; 
that on April 19, 1871, the moneys secured 
by the mortgage had become due, and the 
libellant on that day took possession of the 
mortgaged interest, and became the absolute 
owner thereof, and majority owner of the 
ship, and entitled to hold the ship and the 
possession thereof against every one; and 
that on the 24th of April, the respondents 
violently ejected him from the ship. The 
respondents, claiming to be owners of thirty- 
three forty-eighths of the ship, besides an- 
swering to the merits, took an exception to 
the jurisdiction of the court, and the cause 
was heard on this exception alone. 

Beebe, Donohue & Cooke, for libellant. 

R. D. Benedict and James K. Hill, for re- 
spondents. 

BENEDICT, District Judge. I am of the 
opinion that the decision of the supreme 
court of the United States, in the case of 
The John Jay, 17 How. [oS U. S.] 399, is 
decisive of this case. According to the rea- 
soning of the case of The John Jay, such 
an action as the present cannot be maintain- 
ed in the admiralty. The principle of the 
two cases is the same, and I am bound there- 
fore to apply here the rule laid down by the 
supreme court, and pronounce against the 
jurisdiction. 

The same effect was given to the decision 
of the case of The John Jay [supra], in a 
case similar in many aspects to the present, 
by the learned Judge Ware. The Wm. D. 
Rice [Case No. 17,691]. The exception to the 

I [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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jurisdiction of the coui-t, is, therefore, sus- 
tained, and the libel dismissed for want of ju- 
risdiction. 



MORGAN (TARDY v.)- See Case No. 13,752. 

Case No. 9,809. 

MORGAN et al. v. TIPTON et al. 

[3 McLean, 339.] i 

Circuit Court, D. Indiana. May Term. 1844. 

Principal and Scrett — Extension of Time 
Given — Fraud bt Indorser — Pleading in 
Equity— Answer — New Matter— When . An- 
swer Evidence— ITsuRT. 

1. If the indorsee give time to the malier of the 
note or the executor of a mortgage to receive 
the payment of it. the indorsers are discharged. 

[See Bank of U. S. v. Lee, Case No. 921; 
Banlr of U. S. v Hatch, Id. 918.] 

2. If there has been fraud on the part of the 
indorsers, they may be made liable on that 
ground. 

3. A defendant in his answer cannot introduce 
new matter in the nature of a cross bill, and 
require the plaintiff, and others under whom he 
claims, to answer it. 

[Cited in Lockwood v. Cleaveland, 6 Fed. 724.] 

4. Such is not the English practice, which we 
have adopted. Under the laws of Indiana, no 
notes except those given to banks are placed 
under the mercantile law. 

5. On all other instruments, the maker must 
be prosecuted to insolvency, before he can have 
recourse to his indorser, 

6. A mortgage given to secure the payment of 
an usurious note, the usury not being purged, is 
infected, and subject to the same rule as the 
note. 

7. In Indiana, usury makes void the instru- 
ment. 

8. If the holder of an usurious note, not known 
to be usurious by him when received, vet have 
a knowledge of the usury before the mortgage 
was taken, it makes void the mortgage. 

9. Even without any notice, the mortgage hav- 
ing been given for an usurious debt cannot be en- 
forced. 

10. The defendant's answer is evidence, wlien 
responsive to the bill. 

[Cited in Tufts v. Tufts, Case No. 14,233.] 

In equity, 

Fletcher & Butler, for complainants. 
Smith & Wright, for defendants. 

OPINION OP THE COURT, The com- 
plainants [Morgan, Buck & Co.] represent in 
their biU that they are merchants in Phila- 
delphia, and that Job Eldridge and Thomas 
J. Cummings, being indebted to them in a 
sum exceeding four thousand dollars, Eld- 
ridge assigned to them a note given by Spear 
J. Tipton to Cummings, and by Oummings 
assigned to Eldridge, for three thousand three 
hundred dollars, dated the 17th of April, 1838, 
with ten per cent, interest, amounting at 
the time of the assignment to three thousand, 
seven hundred and sixty-two dollars, in pay- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



ment to the complainants in part of their 
debt That to secure the payment of said 
note, Tipton executed to Cummings a mort- 
gage on one hundred and sixty acres of land, 
in Cass county, Indiana. And the complain- 
ants allege that Eldridge represented that the 
said sum was justly due by the said Tipton. 
That Cummings assigned to them the mort- 
gage, and that a credit for the amount of the 
note was entered in the account of Eldridge 
& Cummings. That in May tei-m, 1840, Tip- 
ton confessed a judgment on the note, in- 
cluding interest, amounting to the sum of 
three thousand nine hundred seventy-five dol- 
lars and fifty cents. That on the complain- 
ants agreeing to give a stay on the judgment 
of two years, Tipton executed a mortgage on 
several tracts of land, to secure the payment 
of the judgment, with seven per cent' inter- 
est thereon. And the bill states that the 
time for payment has long since elapsed, but 
Tipton has not paid the judgment or any part 
of it. And the complainants pray that the 
said Tipton, and also his co-defendants Eld- 
ridge & Cummings, may answer under oath 
and show why the complainants should not 
have the relief for which they pray. They 
allege that Tipton pretends that the aforesaid 
note was given for an usurious consideration, 
and also the judgment and mortgages, all of 
which are, consequently, void; but the com- 
plainants aver that this pretence is untnie 
in point of fact: and they pray, if such a de- 
fence shall be set up and sustained, by the 
said Tipton, that then a decree shall be ren- 
^ dered against Eldridge & Cummings for the 
'amount of the note and interest. Among 
other interi-ogatories put by the complainants, 
the defendant Tipton is called to answer, 
"whether said defendant did not make and 
execute to said defendant Cummings the said 
note and mortgage, or eillier, and which of 
them, as is in the bill in that behalf named; 
and, if yea, whether the same were not made 
and executed for a good and valuable consid- 
eration and as evidence of and security for 
a just and subsisting debt, or for what con- 
sideration and pui-pose were they made and 
executed." Also, "whether Tipton and wife 
did not make, execute and acknowledge the 
said deed of mortgage to the complainants in 
their bill named, and upon the consideration 
and agreement therein named, or upon some 
other and what consideration and agree- 
ment" And the bill prays that an account 
may be taken of the judgment &c., and that 
unless paj^ment shall be made in a reasona- 
ble time the mortgage may be foreclosed and 
the lands sold, &c., and that if the said Tipton 
shall set up a good and equitable defence, 
the said Eldridge & Cummings may be de- 
creed to pay the judgment &c. Eldridge & 
Cummings demur to the bill, and the de- 
fendant Tipton, in his answer, admits the 
judgment and the execution of the mortgage 
to secure the payment of it, as stated in the 
complainants' bill. And he further states, 
that on the 1st of May, 1836, being in great 
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want of money lie loaned from Cummings 
five hundred dollars for six months, for 
which he agreed to pay two hundred and 
fifty dollars interest. He accordingly ex- 
ecuted his note for seven hundred and fifty 
dollars, payable in six months; and if pay- 
ment should not he punctually made, ten 
per cent, interest, from the date of the 
note. When the note became due, being un- 
able to pay it, the defendant loaned, in ad- 
dition to the sum before borrowed, two huii- 
dred and fifty dollai-s; the former note be- 
ing cancelled, he executed another note to 
the said Cummings for eighteen hundred 
dollars, payable in six months, and if not paid 
punctually, ten per cent, interest from the 
date. To obtain a fuilher indulgence for a 
year, and on the cancelment of the note last 
given, the defendant executed another note 
for three thousand dollars, payable in twelve 
months, with ten per cent, interest, from the 
date of the note, if the payment should not 
be made punctually. When that note be- 
came due, not being able to pay it, the note 
was cancelled, and another note for three 
thousand three hundred dollars, payable in 
six months, was executed by the defendant, 
which, if not paid punctually, was to draw 
ten per cent interest, from its date. To se- 
cure the payment of this last note the mort- 
gage was executed first named in the com- 
plainants' bill, and which, after the mortgage 
was executed to secure the payment of the 
judgment to the complainants, was cancelled. 
And tliese facts are stated, as defendant al- 
leges, in answer to the above interrogatoiy. 
The defendant having answered the bill, 
makes his answer in the nature of a cross 
bill, and the complainants, with his co-de- 
fendants, Eldridge & Cummings, are made 
defendants; and he prays that they may be 
required to answer the matters and things 
specified in his answers and he propounds 
several interrogatories, Eldridge & Cum- 
mings demur to the cross bill as set up in 
the answer; and the complainants answer 
the same. 

The first question for consideration is, wheth- 
er Eldridge & Cummings are proper parties 
to the bill. The demurrer which they have 
filed raises this question. They are not 
charged with fraud or combination to the 
injm-y of the complainants. On the contrary 
they allege that the charge of usury set up by 
Tipton is untrue. But they pray if they 
shall not obtain a decree against Tipton on 
the mortgage, that Eldridge & Cummings may 
be decreed to pay the judgment for which the 
mortgage was given. There is then nothing 
on the face of this bill, which might not be 
stated against the promisee and indorser of a 
note in every bill to foreclose a mortgage, 
given by the maker of the note. Unless there 
be some peculiar ground of equity stated, 
the remedy against these persons" is a legal 
one, and tiiis remedy cannot be invoked by 
the complainants until they shall have prose- 
cuted the maker of the note to insolvency. 
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Under the statute of Indiana the note is not 
negotiable as mercantile paper. Two years' 
indulgence was given on the judgment, on 
the defendants executing the mortgage in 
question. This would release from liability 
the prior indorser if the note be valid. Wheth- 
er it would release Eldridge & Cummings 
from .their original liability to the complain- 
ants, would depend upon the fact whether the 
note was assigned to them in payment of their 
account If it were taken in payment, as 
from the statements in the bill would seem to 
be the fact, then the only recom-se of the com- 
plainants would be on the indorsement of the 
note. And this recourse, as has been stated, 
is cut off by the indulgence given to the mak- 
er of the note. If the note were given for a 
fraudulent or usurious consideration, so as to 
render it void in the hands of the complain- 
ants, on that ground they would have recourse 
against the assignors. And this would be 
the case whether the liability was sought to 
be enforced at law or in equity. This ground 
is not only not taken in the bill, but it is ex- 
pressly repudiated. There is then on the face 
of the bill no ground stated on which Eldridge 
& Cummings can be held liable, and their de- 
murrer must, consequently, be sustained. 
Had the bill alleged a fraudulent combination 
between Cummings and Eldridge to assign to 
the complainants, in payment of a debt due 
to them, a valid note, the bill might have been 
sustained against them and Tipton also. The 
facts, that the note was given to one of the 
partners, by him assigned to the other, and 
by that other assigned to the complainants, 
in payment of the partnership debt, would 
require little, if any, additional proof, if the 
note be usurious, to establish a fraudulent 
intent. The demurrer being sustained to the 
original bill, necessarily disposes of the de- 
murrer by Eldridge & Cummings, to the cross 
bill attempted to be set up in the answer. 
Now if there is nothing on the face of the 
original bill these defendants can be required 
to answer, they are not proper parties to the 
bill, and cannot be called to respond to the 
interrogatories propounded in Tipton's an- 
swer. But there is another ground equally 
fatal to this answer being treated as a crosH 
bill. There is no such practice recognized in 
the courts of the United States. In Kentucky 
such a practice prevails; but the chancery pro- 
cedure of the courts of the United States is 
governed by the English practice, which requires 
a defendant to file a cross bill, if he desire 
the answer under oath, of his co-defendant 
or the complainant. This proceeding Is regu- 
lated by the rules lately adopted by the su-c 
preme coui't. In this view then, the defend- 
ant having no right to set up in his answer 
the matter of a cross bill, objection may be 
made to the proceeding on motion or by a de- 
murrer. 

Two questions remain to be considered: 1. 
Can Tipton avail himself of the usury, under 
the circumstances of this case? 2. If he can,, 
has the usuiy been proved? 
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By tlie second section of the act of 1S33, it 
is provided tliat no rate of interest exceeding 
ten per cent, sliall be received; and by tlie 
tliird section, tliat any one wlio shall violate 
the second section, shall be liable to be indict- 
ed and fined. These sections are embodied in 
the revision of 1838. On the part of the com- 
plainants, it is contended, that the confession 
of the judgment and execution of the mort- 
gage by Tipton, preclude him from setting up 
the usury as a defence. There is no evidence 
that the complainants had any notice of the 
usiuy when Eldridge assigned to them the 
note. But the proof is clear that they had 
notice, before the date of the judgment and 
mortgage. And it would seem that a knowl- 
edge of the fact of usury, as communicated 
to them by their counsel, induced piem to 
indulge Tipton two years for the payment of 
the judgment. The confession of the judg- 
ment and the execution of the mortgage show 
a settled purpose by Tipton to pay the money. 
Acts of confirmation of a void contract could 
scarcely be stronger. Usury by the Indiana 
statute, as construed by the supreme court 
of that state, makes void the contract. TMiere 
A made an usurious note to B, who trans- 
ferred it to O, for a valuable consideration, 
without notice of the usury, and thereupon 
A gave a bond to for the amount, the bond 
was held not to- be affected with the usury. 
1 Term R. 390. A bona fide pmrchaser, with- 
out notice, under a sale duly made, pursuant 
to the statute (of New York), by virtue of a 
power of attorney contained in the mortgage, 
is not affected by usury in the original debt 
for which the bond and mortgage were given. 
10 Johns. 195. An injunction will not be gi'ant- 
ed on the charge of usury, where the party 
seeks the discovery of the usury, and a re- 
turn of tiie excess beyond the lawful interest, 
for the usm^y would have been a good de- 
fence at law, and no reason is given why the 
plaintiff did not make the defence at law. 
1 Johns. Ch. 49. Where the plaintiff was 
sued at law on notes alleged by him to be 
usurious, and he suffered judgment to be had 
against him, without making a defence or ap- 
plying to this court on a bill of discovery in 
due season, he was held concluded and not 
entitled to relief. These are the authorities 
relied on to show that Tipton is, by his acts, 
precluded from setting up as a defence usury 
in the note on which judgment was entered. 
That by giving the mortgage, he not only 
waived the usury, but procured a forbear- 
ance of two years, which of itself constitutes 
a valuable consideration. Whether the for- 
obearance is a valuable consideration, must 
depend upon the validity of the demand. If 
that were void, by being usurious, it does not 
strengthen the cause of the complainants. 
The complainants had no notice when the note 
was assigned to them, but this, it seems, does 
not relieve them from the effect of the usmy. 
In Lloyd v. Scott, 4 Pet. [29 U. S.] 228, it was 
held "that usurious securities are not only 
void, as between the original parties, but the 



illegality of their inception affects them, even 
in the hands of third persons who are entire 
strangers to the transaction." "A stranger 
must take heed to his assm'ance at his peril, 
and cannot insist on his ignorance of the con- 
tract, in support of his claim to recover upon 
a security which originated in usury." The 
same doctrine is laid down in the case of 
Lowe V. Waller, 2 Doug. 735, Cowles v. Wood- 
ruff, 8 Conn. 35; Wales v. Webb, 5 Conn. 
154; Baldwin v. Norton, 2 Conn. 161. The 
note then in the hands of the complainants 
as assignees, if usurious, was void. It was 
not negotiable, though that fact is not noted 
as important in the cases cited. Do the judg- 
ment and mortgage purge the complainants' 
demand from the taint of usury? 

In the case above cited from 10 Johns. 
195, a sale under a mortgage was held good, 
and could not be affected by usury in the 
debt for which the mortgage was given. By 
the statute of New York such a sale was 
equivalent to a foreclosure by a decree in 
chancery. In the case under consideration 
there has been no sale, and this proceeding 
is on the mortgage and not on the judgment. 
In Lamme v. Saunders, 1 T. B. Mon. 266, it 
was held that to a scire facias on a judgment, 
obtained on an usurious contract, the party 
will not be permitted to plead the usury in 
avoidance of the judgment. The same doc- 
trine is in Oro. Eliz. 585; Ord, Usury, 98. 
But in the same case the Kentucky court 
held that a note executed for the judgment, 
obtained on an usurious contract is void, and 
the usury may be pleaded, notwithstanding a 
judgment was rendered for the demand. In 
Wickes v. Gogerly, 1 Gar. & P. 396, the 
court held tliat a security given in lieu of a 
former security, which was tainted by usury, 
is void, unless in the second security a de- 
duction is made of all sums paid usuriously 
under the former security. And, Preston v. 
Jackson, 2 Starkie, 237, the court decided 
that a party cannot recover on a new insti'u- 
ment which operates as -a security for any 
usurious interest, although it be founded up- 
on a new settlement of the account between 
the borrower and the lender, and the original 
securities have been cancelled. That was a 
case between the assignee and maker of the 
note. In Roberts v. Goff, 4 Barn. & Aid. 92, 
the court set aside a judgment founded on an 
usiarious security, without compelling the de- 
fendant to repay the principal and interest. 
There is no pretence that either on the con- 
fession of the judgment or the execution of 
the mortgage the usury was purged. And as 
before remarked, the complainants had notice 
of the usury before the date of the judgment 
and mortgage. The present bUl is brought 
to foreclose the mortgage, an instrument in- 
fected with usury. In Lawless v. Blakey, 4 
T. B. Mon. 488; 5 T. B. Jlon. 394, 470, it 
was held the defendant may make his de- 
fence at law, or omit to do so and come into 
the court of chancery, either to enjoin the 
judgment, or to recover the- money paid 
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usuriously on it. But he cannot avail him- 
self of both Jurisdictions. If he make a de- 
fence at law, he must abide by it. Where 
usury has been sufficiently pleaded in an ac- 
tion at la-w, and on demurrer the plea ad- 
judged bad and judgment rendered, the mat- 
ter cannot be set up again in equity. The 
cause should be taken to the court of errors. 
Lamrae v- Saunders, 1 T. B. Mon. 267. 
Where an unsuccessful defence is made be- 
fore a justice of the peace, and an appeal 
taken to the circuit court which is dismissed 
for some fault in the justice or clerk, the 
party may still have relief in chancery, and 
this is a just exception to the mle that when 
the party makes a defence in one court he 
shall not apply to the other. Cave v. Davis, 
5 T. B. Mon. 394; Pearce v. Hedrick, 3 Litt. 
[Ky.] 109. 

There is nothing then in the confession of 
the judgment, or in the execution of the mort- 
gage, which precludes the defendant from set- 
ttag up the usury in his defence. The re- 
maining question is, whether the usury has 
been proved. Cummings has been examined 
as a witness In the case before he was a 
pai-ty, but to every interrogatory which re- 
quired him to speak of the usury he refused 
to answer, on the ground that he could not 
do so without subjecting himself to a crim- 
inal prosecution under the statute. A wit- 
ness who fears no disclc^ures will never shel- 
ter himself under such a principle, where his 
character is involved. If, with truth, he 
could have denied the charge of usury he 
would, by his own oath, have denied it. The 
other witnesses show that Tipton was embar- 
rassed, and that he was liable to be imposed 
on by money lenders. But these do not con- 
duce to establish the usury. The defendants' 
counsel insist that it is established by Tip- 
ton's answer. If the statements of this an- 
swer be true, in the creation of the debt 
demanded there was a shameless exorbitancy, 
as i-eckless of principle as of public opinion. 
By the advance of the sum of seven hundred 
and fifty dollars, disconnected with any other 
operation, in little more than two years, by 
renewing the loan, it was increased to the en- 
ormous sum of three thousand three hundred 
dollars. And the proof of this usury it is hi- 
sisted is found in the answer of Tipton. So 
far as that answer is responsive to the bill, 
it is not only evidence, but evidence which 
can only be overcome by witnesses, or one 
witness and strong circumstances. The im- 
portant inquiry then is, whether, in regard 
to the usury, the answer is responsive to 
the bill. 

The first interrogatory above stated, and to 
which Tipton is especially eaUed to answer, 
involves the consideration of the note and 
mortgage given by him to Cummings, and 
"whether the same were not made and ex- 
ecuted for a good and valuable consideration, 
' and as evidence of and security for a just 
and subsisting debt, or for what considera- 
tion were they made and executed." This 
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inquiry is as broad as language could well 
make it It would seem as if the draftsman 
of the bill was desirous of eliciting not only 
the facts in regard to the justice of the debt, 
but a full explanation of all the circumstan- 
ces connected with it For he asks, if the- 
bond and mortgage were not executed as 
"evidence of and security for a just and sub- 
sisting debt, for what consideration and pur- 
pose were they executed." Now, tn refer- 
ence to this interrogatory, Tipton states that 
the above instruments were not given as evi- 
dence of and security for a just debt, and he 
goes on to explain the facts in support of 
this denial. The debt is shown to be unjust 
by the unconscionable and illegal exactions 
"made by Cummings. And this is clearly 
within the scope of the hiterrogatory. In 
1 Johns. 582, it is said, where the complain- 
ant in his bill inquired into the considera- 
tion of the assignment of a note,, but asked, 
nothing as to usury; and the defendant in 
his answer alleged usury, the indorsement 
of the note was held prima facie evidence 
of a full and adequate consideration, and 
the answer of the defendant not to be evi- 
dence of the usury which ought to be prov- 
ed. If this be law, it does not apply to the 
case under consideiution. For Tipton is not 
only called to answer as to the considera- 
tion of the note, but also as to the justice of 
such consideration. He answers it was un- 
just because it was usurious. Now, can it 
be pretended that the term usm'y is not re- 
sponlSive to the bill, because he was not spe- 
cially called to answer whether or not the 
note was usurious. Might not Tipton, if such 
had been the fact, have answered that the 
note was unjust, because it was forged, or 
was given without any consideration, or was 
fraudulently obtained. This is as much a 
question of common sense as of law. In 
Woodcock V. Bennet, 1 Cow. 711, 742, the 
complainant prayed a specific performance 
under certain articles of agreement, which 
had come to the defendant's hands, and called 
on him to answer as to the making of the 
articles, how they were disposed of, and 
when, where, and imder what pretences, he 
got possession of them. He answered ad- 
mittiag the articles, but alleged that by con- 
sent of the parties, the articles were rescind- 
ed, and the seals torn off; the court of errors 
held that the answer being responsive to the 
bill and within the discovery sought, was 
legal and competent evidence. To the same 
effect is Mason v. Roosevelt, 5 Johns. Ch. 
534, 542, 543. In McCaw v. Blewit, 2 Mc- 
Cord, Eq. 90, 101, 102, the bill charged that 
certain advances had been made for the use 
of the defendant, who answered that he had 
given his note for all advancements, and 
though this was an affirmative fact in avoid- 
ance, yet it was held conclusive until dis- 
proved. Where an af&rmative fact is set up 
xa avoidance of an express allegation in the 
bill, it must be proved. But where such fact 
is within the discovery sought for, it is evi- 
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denee. Some decisions, it is admitted, iiare 
^one so far as to hold that the answer is not 
evidence where it asserts a right affirma- 
tively, in opposition to the plaintiffs demand. 
1 Munf. 395. In the nature of things there 
can lie no fixed rule on this point. Its de- 
cision must depend upon the words of the bill 
and of the answer. If the bill requires the 
defendant to answer whether he did not exe- 
cute a certain note or bond, and the defend- 
ant admits the execution of it, and alleges 
that he paid it, the payment, not being with- 
in the interrogatory, must be proved. But 
if the bill allege that the note was given on a 
valuable consideration, and for a just and 
subsisting debt, the answer must be as to the 
justness of the debt and the facts of the con- 
sideration. In Reeks v. Postlethwaite, Coop. 
Ch. 161, an explanation, essentially connected 
with the answer to the bill, is held to be evi- 
dence. 

As the interrogatoi-y in the case under con- 
sideration required the defendant to state 
what the consideration was, and whether 
the note and mortgage were not given to 
Cummings for a subsisting and just debt, 
no doubt is entertained that a full response 
by the defendant not only authorised but 
required him to state fully the nature of the 
consideration. This he has done, and there 
is no proof against the statement in the an- 
swer, consequently that statement, which es- 
tablishes the usury, is evidence. The mort- 
gage to the complainants, on which this bill 
is filed, was given to secure the paymgnt of 
the judgment, which was founded on the note 
infected with usuiy, of which the complain- 
ants had full notice. As has been already 
stated the judgment included the usurious 
interest. That interest amounted to the sum 
of three thousand three hundred dollars, de- 
ducting therefrom the sum of seven hundred 
and fifty dollars, which was the amount ad- 
vanced by Cummings. The two yeai-s' indul- 
gence, and the confession of the judgment, 
and the execution of the mortgage, was mani- 
festly a plan adopted to avoid the effect of 
the usury by the complainants. It was sub- 
stantially the substitution of a new security 
for the usurious note, and as the security re- 
tains the usury it is as fatally infected With 
the vice as the original note. Under such 
circumstances Tipton would not be precluded 
from filing his bill against the complainants 
and the other parties to the note, to set aside 
the mortgage. And if he might have done 
this, it is clear that he may set up the usury 
on a bill to foreclose the mortgage. Where 
the usurer, by an action at law, attempts to 
enforce the obligation, which is usurious, the 
court will sustain the defence, and will not 
require the defendant to pay the amount 
loaned, with legal interest. But where the 
borrower seeks relief on the ground of usury, 
by filing his bill, the payment of the sum 
loaned, with legal interest, is made a condi- 
tion of his relief. And here a question arises, 
whether in this case, the payment of the sum 
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borrowed by Tipton, with ten per cent, in- 
terest, ought to be exacted of him. If this 
were a bill for relief by him, he would be 
required to state that he had offered to pay 
the principal and interest, and the court would 
require the money to be brought into court, 
before relief would be decreed. This is a 
salutary and just mode of proceeding; and 
I do not perceive why the same thing may 
not be done in the present case. In the case 
above cited, of Roberts v. Goff, 4 Barn. .Sc 
Aid. 92, where judgment had been entered 
on a warrant of attorney, and where there 
had been an agreement to give time, it was 
contended that the execution and judgment 
ought to be set aside, if the court had no 
doubt as to the usury, until the defendant 
had paid the money advanced, with legal in- 
terest, and the case of Hindle v. O'Brien, 1 
Taunt. 413, was cited in support of the posi- 
tion. But the court overruled the case cited, 
and held that the instrument being void, the 
practice of the court had been otherwise. 
That being a case at law, in regard to prac- 
tice, is different from the one now under con- 
sideration. The answer of the defendant sets 
up the usury, and admits the sum loaned, 
there is no difficulty, therefore, as to the re- 
lief to which he is entitled. And the question 
is, whether in this suit the defendant shall 
be required to pay the sums loaned, with in- 
terest, or the bill shall be dismissed, and the 
complainants or Cummings left to seek re- 
coui-se against him by an action at law. The 
mortgage being infected with usury is void, 
as also the note on which the judgment was 
entered; no action can be sustained on either 
instrument, but Tipton is bound to pay the 
sum loaned, with interest, in equity; and 
this equity, by the assignments, may be con- 
sidered as vested in the complainants. To 
give them a recourse against Eldridge & 
Cummings, for the original consideration of 
the note assigned to them by Eldridge, it may 
not be necessary to prosecute this equity. 
Their recourse must be complete, from the 
fact that the note was void. But no doubt 
is entertained that the complainants, in equi- 
ty, may recover from Tipton the sum he may 
be bound to pay to Cummings. Then why 
may not the defendant be required to make 
such payment to the complainants, in the 
present case? The specific prayer of the bill 
is, a foreclosure and sale of the mortgaged 
premises. But there is a general prayer, un- 
der which, any relief in the premises, to 
which the complainants may be entitled, can 
be given. By requiring Tipton, in this case, 
to pay the amount for which he is liable, 
a circuity of action is avoided, and this is a 
cogent reason why the power should be ex- 
ercised. In addition to this consideration, it 
keeps clear of the statute of limitations and 
other defences, which do not go to the mer- 
its of the case. 

Upon the whole, it is ordered and decreed, 
that the defendant, Tipton, do pay to the com- 
plainants, or into the clerk's office, by the 
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first day of the next term, the principal 
loaned by him from Cummings, with ten per 
cent, interest thereon. The interest to be cal- 
culated up to the time of giving each note, 
as stated in Tipton's answer, and to be added 
to the principal; and interest on the entire 
sum, to the next note, &c. Let the calcula- 
tion be made by a master. 



(Case No. 9,810) MORGAN 



ilORGAN (UNITED STATES v.). 
Nos. 15,808 and 15,809. 



See Cases 



' Case No. 9,810. 

MORGAN V. VAN DYOK. 

[7 Blatehf. 147; i' 11 Int. Rev. Ree. 45.] 

Circuit Court, S. D. New York. Feb., 1870. 

XTxiTED States — Moset fok Disbousemest to 

ARMT — AOTIOX BY DiSBUltSISG OFFICER 
AGAIXST ThEASUREK. 

1. Under the 5th, 6th and 10th sections of the 
act of AuOTSt 6, 1846 (9 Stat. 59), and the act 
■of March 3, 1857 (11 Stat. 249), and the two sets 
of circular instructions issued by the secretary 
-of the treasury on the 27th of May, 1857, and 
the act of July 17, 1862 (12 Stat. 593), and the 
•circular of the treasury department of October 
27, 1862, and the act of May 2, 1866 (14 Stat. 
41), and the act of June 14, 1866 (Id. 64), and 
the circular of the treasury department of No- 
vember 10, 1866, moneys of the United States 
placed in the hands of an assistant quarter- 
master in the United States army, for disburse- 
ment by him as a disbursing officer of the United 
States, and deposited by him with an assistant 
treasurer of the United States, continue still to 
he moneys of the United States. 

[Cited in U. S. v. Morgan, 28 Fed. 50.] 

2. Such assistant treasurer is not liable in as- 
.sumpsit to such depositor for such moneys. 

[3. Cited in U. S. v. National Bank of Re- 
public, 2 D. C, 293, to the point that the United 
States only can sue a bank which is a designated 
depository of public moneys for a balance due.] 

This was an action of assumpsit [by Robert 
•C. Morgan against Henry H. Van Dyck] tried 
before the court without a jury. 

Horace M. Ruggles, for plaintiff. 
Benjamin K. Phelps, Asst Dist Atty., for 
■defendant. 

BLATCHFORD, District Judge. This suit 
is brought to recover the sum of $2,321.33, 
which the plaintiff alleges to be due t9 him 
from the defendant as the balance, in the 
hands of the defendant, of moneys deposited 
by the plaintiff with the defendant during the 
year 1867, subject to draft on demand. At 
the time of the deposit of the moneys in 
question, the plaintiff was an assistant quar- 
ter-master in the United States' army, and 
the defendant was assistant treasurer of the 
United States at the city of New York. The 
moneys deposited were moneys of the Unit- 
ed States, entrusted to the plaintiff for dis- 
Ijursement,' as such assistant quarter-master, 
in payment of claims against the United 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and hsre reprmted by permission.] 



States. On the merits, the defendant claims 
that he paid out the $2,321.33 on drafts or 
cheques drawn on him by the plaintiff there- 
for, and the plaintifE claims that such drafts 
or cheques were some of them forgeries of his 
signature, and some of them altered to larger 
amounts than their true amounts. Independ- 
ently of the merits, however, the defendant 
claims that there can be no recovery against 
him in this action. 

The 5th section of the act of August 6, 
1846 (9 Stat. 59), provides for the appointment 
of an assistant treasurer of the United States, 
to be located at the city of New York. The 
Otii section provides, that every assistant 
treasurer shall keep safely all the public 
money at any time placed in his possession 
and custody, till the same is ordered by the 
proper department or officer of the govern- 
ment to be transferred or paid out, and, 
when such orders for transfer or payment ai-e 
received, faithfully and promptly to make the 
same as directed, and to do and perform all 
other dutie's, as fiscal agent of the govern- 
ment, which may be imposed by that or any 
other act of congress, or by any regulation 
of the treasmy department made in conform- 
ity to law. The 10th section provides, that 
it shall be lawful for the secretary of the 
treasury to transfer the moneys in the hands 
of any assistant ti-easurer to the treasury of 
the United States; and, also, to transfer mon- 
eys in the hands of any assistant treasurer 
to any other depositary constituted by the act, 
at his discretion, and as the safety of the 
public moneys and the convenience of the 
public service shall seem to him to require. 
The act of March 3, 1857 (11 Stat. 249), 
amends the act of August 6, 1846, by provid- 
ing that every disbursing officer or agent of 
the United States, having any money of the 
United States entrusted to him for disburse- 
ment, shall deposit the same with the treas- 
urer of the United States, or with some one 
of the assistant treasurers or public deposita- 
ries, and draw for the same only in favor 
of the persons to whom payment is to be 
made in pursuance of law and instructions, 
except when payments are to be made in sums 
under twenty dollars; and that, for a failure to 
safely keep all moneys deposited by any dis- 
bursing officer or disbursing agent of the Unit- 
ed States, the treasurer of the United States, as- 
sistant treasurer and public depositaries shall 
be held guilty of the ci"ime of embezzlement 
of said moneys. For the purpose of cariy- 
ing into effect the provisions of this last- 
named act, the secretary of the treasury, on 
the 27th of May, 1857, issued two sets of cir- 
cular instructions. One of them was address- 
ed to the disbursing officers and disbursing 
agents employed' under the direction of th^ 
treasury department, and directs those of- 
ficers to deposit all public moneys advanced 
to them for disbursement, in their hands, or 
which may be remitted to them, with the 
nearest or most convenient public depositary, 
to their credit, to be paid out by such public 
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depositaiy only upon their drafts or cheques 
in favor of the persons to whom payroent is 
to be made. It further directs, that drafts 
and cheques upon public depositaries, drawn 
by disbursing officers or disbursing agents, 
shall not be returned to them aicer payment, 
but be held by the depositary subject to the 
order of the treasury department, and that 
the disbursing ofBcer or disbursing agent shall 
be furnished, on application to the depositary, 
but not more frequently than once a month, 
with an official statement of his deposit ac- 
count. The other set of circular instructions 
was addressed to the assistant treasurers and 
other public depositaries, and directs, that 
whenever any money shall be offered for de- 
posit with them by any disbursing officer or 
disbursing agent of the United States, they 
shall receive it, and place the amount to the 
credit of such officer or agent on their books, 
subject to the drafts or cheaues of such of- 
ficer or agent only in favor of the persons to 
whom payment is to be made. It also directs 
that, whenever any disbursing officer or dis- 
bursing agent shall die or resign, or be super- 
seded or removed, further payment of his 
drafts or cheques shall be at once stopped, 
and states that specific instructions will be 
given in such eases as to the payment of out- 
standing cheques and the disposal of the bal- 
ance deposited to the credit of such officer or 
agent It also contains directions as to fur- 
nishing the disbursing officer or disbm-sing 
agent, on request, with statements in detail 
showing the sums received for his credit, and 
the amoimts paid out on his drafts or cheques, 
and directions that the drafts or cheques shall 
not be returned to the disbursing officers or 
disbursing agents after payment, but shall be 
kept in such manner as to be accessible if re- 
quired by the accounting officers in the ad- 
justment of the accounts of such officers or 
agents. On the 17th of July, 1862, an act 
was passed (12 Stat 593), providing, that any 
officer or agent of the United States who 
shall receive public money which he shall 
not be authorized to retain as salary, pay or 
emolument, shall render monthly accounts 
thereof to the proper accounting officer of 
the treasury, and shall, in default thereof, be 
deemed a defaulter, and be subject to all 
the penalties prescribed by the 16th section 
of the act of August 6, 1846. By a circular 
issued by the treasury department on the 
27th of October, 1802. and addressed to the 
assistant treasurer at New York, the atten- 
tion of that officer is called to the act of 
July 17, 1862, and a strict compliance by him 
with the requirements of that act is enjoined 
upon him. By the act of May 2, 1866 (14 
Stat 41), it is provided, that all moneys rep- 
resented by cheques or drafts issued by any 
disbursing officer of any department of the 
government of the United States, upon any 
assistant treasurer, where such moneys are 
represented on the books of the assistant 
treasurer as stajiding to the credit of sucli 
disbursing officer, and such drafts shall have 



been dated before July 1st, 1863, and shall 
have been issued in liquidation of a debt dufr 
from the United States, and shall remain 
outstanding on the 1st of July, 1866, shall be 
deposited by the ti'easurer of the United 
States, to be covered into the treasury by 
warrant aoid that the like course shall be pur- 
sued, at the close of every fiscal year, in 
respect to all drafts and cheques which shall 
then have rerpained outstanding for three 
years or more. The act of the 14th of June, 
1866 (14 Stat 64), provides, that it shall be 
the duty of every disbursing officer of the 
United States having any public money en- 
trusted to him for disbursement, to deposit 
the same with the treasurer or some one of 
the assistant treasurers of the United States, 
and to diuw for the same onlj' as it may be 
required for payments to be made by him 
pursuant to law, subject to the power of the 
secretary of the treasury to specially author- 
ize such public money to be deposited or kept 
otherwise, under cei-tain circumstances. This 
act provides for the punishment, as a felony 
of a violation of its provisions. On the 10th 
of November, 1866, a circular was issued by 
the treasury department, amending the cir- 
cular of May 27th, 1857, by providing, that 
cheques drawn by disbm-sing officers or dis- 
bursing agents, who may die, resign, or be 
superseded or removed, shall be paid from 
funds on hand to their credit unless the same 
have been drawn more than four months be- 
fore their presentation, or there are reasons 
for suspecting fraud, or circumstances which 
would lead a judicious officer to decline to 
pay the same. 

It is quite apparent, from these provisions 
of law and these regulations made by the 
treasury departipent, that moneys of the 
United States which were placed in the hands 
of the plaintiff for disbursement by him as a 
disbursing officer of the United States, were 
not the less public moneys belonging to the 
government of the United States, after they 
came to the hands of the plaintiff, and after 
they were deposited by the plaintifC, as such 
disbm-sing officer, with the defendant, as as- 
sistant treasurer of the United States, than 
they were before they reached the hands of 
the plaintiff. The moneys were never the 
property of the plaintiff. He is bound, in- 
deed, to account for them to his superior of- 
ficer; but, if he shows that he has. in com- 
pliance with the laws and the regulations, de- 
posited them with a designated depositary, 
and that he has not withdrawn them from 
the custody of such depositary, he does ac- 
count for them. To an action brought against 
him by the United States for such moneys, 
it is a complete defence for him to show such 
a state of facts. If, as was suggested at the 
trial, the plaintiff has paid a second time into 
the ti-easury of the United States the moneys 
which he so deposited with the defendant, that 
circumstance alone cannot create in favor of 
the plaintiff against the defendant a right of 
action which did not otherwise exist. The 
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moneys were not voluntarily deposited by the 
plaintiff or voluntarily received by the de- 
fendant. There was nothing in the nature 
of a contract or agreement between the par- 
ties, which could be broken so as to lay a 
foundation for an action of assundpsit. For a 
breach of duty by the defendant in not pay- 
ing genuine drafts by the plaintiff for moneys 
deposited, the defendant is responsible only 
to the common superior of both parties— the 
United States. The obligation of the defend- 
ant was created by law and not by contract 
and was an obligation to the United States 
and not to the plaintifif. I find for the defend- 
ant and direct a judgment to be entered in his 
favor, with costs. 



Case No. 9,811, 

MORGAN V. VOS'S. 

[1 Craneh, C. 0. 109.] i 

Cirenit Court, District of Oolumhia. Dec. 
Term, 1802. 

CoxTiKUANCE — Issue not Maue — Request of 
Defendant. 
If at the last calling of a cause for trial, the 
issue be not made up, and no rule to plead has 
been laid, the court will continue the cause at 
the request of the defendant, although it be the 
fifth term after the appearance term. 

This was the fifth term after the appear- 
ance term. A rule to declare had been laid 
on the plaintiff at the last term. The dec- 
laration was filed at this term. No rule to 
plead had been laid. The cause was now 
called for trial, it being the last time of 
calling the cause, according to the rule of 
the court. The plaintiff insisted upon plea 
and issue instanter. The defendant con- 
tended for a continuance. 

TIIE COURT continued it. CRANCH, Cir- 
Duit .Tudge, doubting; thinking the plaintiff 
ought to be nonsuit under the act of as- 
sembly of Maryland. 

[See Case No. 9,812.] 



Case No. 9,812. 

MORGAN V. VOSS. 

[1 Craneh, O. G. 134.] i 

Circuit Court, District of Cohuubia. July 
Term, 1803. 

Coxtiscasce— Deposition xot Retokxed— 

Affidavit. - 
The court will not continue the cause because 
a commission to examine a witness is not re- 
turned, unless the materiality of tlie witness be 
shown by affidavit. 

Commission to Virginia, issued March, 1802. 
New commission ordered July, 1802, Issued 
September, 1802. InteiTogatories filed De- 
cember. 1802. 

Motion by P. B. Key, for the defendant, to 
continue the cause for want of a return of 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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the commission. No affidavit of the material- 
ity of the witness. Refused. 
[See Case No. 9,811.] 



MORGAN (WATERMAN v.). See Case No. 

17,259. 
MORGAN, The CHARLES. See Case No. 2,- 

618. 
MORGAN ENVELOPE CO. (CONE v.). See 

Case No. 3,096. 



Case No, 9,813. 

In re MORGANTHAL. 

[1 N. B. R. 402 (Quarto, 98); i 25 Leg. Int. 
92; 6 Phila. 468.] 

District Coi«rt, D. Pennsylvania. March 14, 

1868. 

Bajtkroptct— Amesdmext to Schedules— Close 

OF PiKST Meeting— Conditions. 

1. A bankrupt cannot amend his schedules, by 
adding other names to the list of creditors, as of 
course, after the warrant, and after the close of 
the business of the first meeting. 

2. The register may report provisionally as to 
the conditions on which the amendments should 
be allowed. 

[In the matter of John Morganthal, a bank- 
rupt] 

CADWALADER, District Judge. The pe- 
tition of this bankrupt returns, of unsecured 
debts, in Schedule A 3, eleven Items for, to- 
gether, about six hundred dollars. He now 
applies to amend by adding to the list twenty 
other debts, for amounts together exceed- 
ing that sum in a small amount. He pro- 
poses, at the same time, to add, by way of 
amendment, six items of outstanding credits, 
not in the original schedules of his estate, to 
the amount of, together, §314.25, which is not 
a small proportional addition to the property 
at first disclosed. The register seems to be 
of opinion that amendments of this kind 
should be allowed, as of course, after the war- 
rant, and after the close of the business of the 
first meeting. This would be a very danger- 
ous practice, where such culpable laxity is in- 
dicated as this case exhibits. The clerk will 
send to him a copy of the register's and 
court's opinions, in the Case of Ratcliffe [Case 
No. 11,578], 2d and 23d November, 1867. The 
amendments asked for in the present case 
cannot be allowed, except upon such condi- 
tions as may prevent injustice to creditors. 
What those conditions ought to be may be 
reported provisionally by the register. There 
ceitainly must be a new list of creditors made 
out and sent to every known creditor, with a 
notice of the amendment of the schedule of 
property. Whether a new warrant will be 
necessary, depends upon the question, wheth- 
er a new general notice by publication will 

1 [Reprinted from 1 N. B. R. 402 (Quarto, 98), 
by permission.] 
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be requirable. On" this point the register's 
report will furnish the materials for a deci- 
sion. 



aiORIATY (YOUNG v.). See Case No. 18,167. 

MORIN (UNITED STATES v.). See Case No. 
15.810. 



Case No. 9,814. 

In re MORITZ et al. 

[5 Law Rep. 325.] 

r>istrict Court, S. D. New York. Aug., 1842. 

VoLuxTAKT Petition by Pabtseks — Construc- 
tion OP THE 14th Section of the Act op 1841. 

[In the matter of Moritz and Pinner, bank- 
rupts.] 

Various objections were interposed by 
creditors to a decree of bankruptcy being 
rendered, only two of which were particu- 
larly pressed in this stage of the case. The 
petitioners, many years since, were bankers 
and partners in Germany, where it is char- 
ged, they became insolvent fraudulently, 
and afterwards absconded to the United 
States. Their partnership was dissolyed be- 
fore they left Germany, and was never re- 
newed in this country, nor have they con- 
tracted any joint debts here. All their part- 
nership debts were contracted in Europe, to 
foreign creditors. The petition was joint 
and several, praying a decree of banknipt- 
cy in their favor as copartners, and also in 
behalf of each partner, individually. 

James F. Brady, for petitionei-s. 
P. J. Joachemssen and Charles Edwards, 
for creditors. 

OPINION OF THE COURT. The court 
did not discuss the point, whether foreign 
partners could become voluntarily bankrupt 
here in respect to debts, creditors, and estate, 
entirely foreign, but decided, that partners, 
as such, could not by voluntary petition be 
declared bankrupts, except under the 14th 
section; that, if the provisions of that sec- 
tion are applicable at all to the case of 
voluntary bankruptcy, they are so only in 
the case of those who, at the time the pe- 
tition is presented, are partners; that no num- 
ber less than the whole of a firm can pe- 
tition for a decree of voluntary bankruptcy 
under the 1st section, and that it is at least 
doubtful whether the application of that 
section is not limited to eases of compulsory 
bankruptcy in respect to copartnerships; that 
in case of compulsory bankruptcy, the same 
reasons would not exist for restricting pro- 
ceedings to cases of existing partnerships, 
and, accordingly, the decision in this case 
is not to be considered as prejudging that 
point The court further decided that pro- 
ceedings in bankruptcy as at law, and in 
equity, could not be conducted in the united 



names of parties who have no common in- 
terest, and do not seek a common decree, 
that individuals cannot associate and make 
a joint and several petition, with a view 
to a separate decree, in favor of each ap- 
plicant, and that accordingly the petition, 
in this ease being disallowed as to the two 
petitioners conjointly, could not avail them 
individually; and it was dismissed with 
costs; with leave, however, to amend it, if 
that could be done without varj'ing its es- 
sential structure and statements, so as to 
retain it as the sole petition of one of the 
parties, at their election, between them- 
selves. 



Case No. 9,815. 

MORLOT V. LAWRENCE. 

[1 Blatehf. 608.] i 

Circuit Court, S. D. New York. Oct. Term, 
1850. 

Cdstom Duties— MANrPACTUitEBS of Cotton— 
lustbes— auticles composed of two or mohe 
Materials — Statutes — Repeal bv Implica- 
tion. 

1. Linen lustres, camlet lustres, toile du nord, 
and lustres, composed of linen and cotton, art?, 
under the tariff act of July 30, 1846 (9 Stat. 42). 
chargeable with a duty of 25 per cent, ad valo- 
rem, under Schedule D, as "Manufactures com- 
posed wholly of cotton not otherwise provided 
for." 

[Cited in U. S. v. United States Tel. Co., Case 
No. 16,603; Cohen v. Phelps, Id. 2,964.] 

2. They are subject to this classification, under 
the provision of section 20 of the tariff act of 
August 30, 1842 (5 Stat. 565), that "on all arti- 
cles manufactured from two or more materials, 
the duty shall be assessed at the highest rates at 
which any of its component parts may be charge- 
able;" which section 20 is not repealed, either 
directly or by necessary implication, by the act 
of 1846. 

[Cited in Lottimer v. Lawrence. Case No. 8.- 
521: Barnard v. Morton. Id. 1.005; I". S. v. 
United States Tel. Co., Id. 16,603; Cohen v. 
Phelps, Id. 2,964.] 

3. The effect of said section 20 is not to impose 
a duty on an article not provided for in the act 
of 1846. or a different duty from that act: but 
it simply gives a rule of construction, to deter- 
mine under what scnedule in the act of 1846 a 
given article shall be ranged for the purpose of 
charging the duty. 

4. The act of 1846 is Umited almost exclusively 
to establishing the rates of duty chargeable, 
leaving to laws then existing to provide for the 
assessment and collection. 

5. A statute can be repealed only hv an ex- 
press provision of a subsequent law. or bv neces- 
sary implication; the two must be -so repugnant 
that they cannot stand together or be consist- 
ently reconciled, and then the later one will 
prevail. 

[Cited in U. S. v. The Cuba, Case No. 14,898.] 
[Cited in brief in State v. Dawson, 16 Ind. 43.] 

This was an action [by Charles Morlot] 
against [Cornelius W. Lawrence] the col- 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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lector of the port of New York, to recover 
back an excess of duties paid by the plain- 
tiffs, on eeitain goods known in trade and 
commerce as linen lustres, camlet lustres, 
toile du nord, and lustres, and composed of 
linen and cotton. They were charged with 
a duty of 25 per cent, ad valorem under 
Schedule D of the tariff act of July 30, 1846 
(9 Stat. 46), on the ground that by section 20 
of the tariff act of August 30, 1842 (o Stat. 
565), they were chargeable under said Sched- 
ule D as "manufactures composed wholly of 
cotton, not otherwise provided for." The 
plaintiffs claimed that they were liable to a 
duty of only 20 per cent, ad valorem, under 
section 3 of the act of 1846, as a non-enu- 
merated article. A verdict was taken for 
the plaintiffs, subject to the opinion of the 
court on a case to be made. 

Daniel Lord, for plaintiffs. 

J. Prescott Hall, 0ist Atty., for defendant 

NELSON, Circuit Justice. It is admitted 
that, if the commercial designation is to gov- 
ern, the articles in question in this case are 
not enumerated in any one of the schedules 
given in the act of 1846, and would of course 
fall within the third section of that act. But 
it is insisted, on the part of the defendant, 
that construing the act of 1S46 in connection 
with the twentieth section of the act of 1842, 
the articles are chargeable with the highest 
rate of duty imposed by the former upon 
manufactures composed wholly of any one 
of the materials from which such articles 
are manufactured; and that, being composed 
of linen and cotton, they fall under Schedule 
D of the act of 1846, which charges a duty 
of twenty-five per cent' ad valorem upon 
manufactures of cotton. 

That part of the twentieth section of the 
act of 1842 which is claimed to be still in 
force, is as follows: "And on all articles 
manufactured from two or more materials, 
the duty shall be assessed at the highest 
rates at which any of its component parts 
may be chargeable." This provision was 
first introduced in the tariff act of Septem- 
ber 11, 1841 (5 Stat 464, § 2), and reversed 
the general rule of construction adopted in 
favor of commerce, which was to rate the 
ai-ticle according to that component part of 
it which was subject to the lowest duty. 

It is insisted on the part of the plaintiff, 
that this twentieth section is either directly 
or by necessary implication repealed by the 
act of 1846. and must therefore be disre- 
garded in expounding its provisions. The 
eleventh section of the latter act provides: 
"That all acts and parts of acts repugnant to 
the provisions of this act be, and the same 
are hereby repealed." The first section de- 
clares: "That from and after the first day 
of December next in lieu of the duties here- 
tofore imposed by law on the* articles here- 
inafter mentioned, and on such as may now 
be exempt from duty, there shall be levied, 



&c., the following rates of duty." Then fol- 
lows a list of schedules, extending from let- 
ters A to I of the alphabet, containg an enu- 
meration of all articles subject to duty, with 
the rate to be imposed, and also of the free 
list exempt from duty. The third section 
declares, that there shall be levied and col- 
lected on all articles not specially provided 
for in the act, a duty of twenty per cent ad 
valorem. 

It must be admitted, therefore, that every 
article imported into the country, which is 
chargeable with any duty to the govern- 
ment, is either specially enumerated in the 
several schedules in the act of 1846, or falls 
within the third section, as non-enumerated, 
and pays the duty there prescribed; and 
that, when it is claimed a duty is chargeable 
upon an article, as being particularly speci- 
fied, that article must be found under some 
one or other of the schedules above men- 
tioned. It was the policy of the act: 1. To 
enumerate all articles specially upon which 
different rates of duties were to be levied; 
and 2. To impose a uniform rate uppn all 
articles not enumerated. This is quite ob- 
vious from a careful perusal of its several 
provisions. 

But, admitting all this, it by no means 
necessarily follows that the clause refei'red 
to in the twentieth section of the act of 1842 
is not still in force, or is repugnant to or in- 
consistent with the provisions or policy of 
the act of 1846. The effect of the clause is 
not to impose a duty upon an article which 
is not provided for in the act of 1846, or a 
duty different from the one there intended 
to be imposed. This was not the object or 
effect of it as applied to the act of 1842, in 
which it was incorporated. That clause 
enacts simply a principle or rule of con- 
struction, which, when applied to a dutiable 
article, determines within what class it 
should be rated. In other words, -speaking 
with reference to the act of 1846, it deter- 
mines under what schedule the article should 
be ranged for the purpose of charging the 
duty. 

The article In question will illustrate oiu* 
view. It is a manufacture of linen and cot- 
ton, and, as such, does not fall within any of 
the articles specially described in any of the 
schedules in the act of 1846. Of course, it 
would be charged, under the third section of 
that act, with a duty of twenty per cent, ad 
valorem, as a non-enumerated article. But, 
if we apply the rule of construction provided 
for in the twentieth section of the act of 
1842, namely, that on articles manufactured 
from two or more materials the duty shall 
be assessed at the highest rates at which 
any of its component 'parts may be chargea- 
ble, then it is an aiticle enumerated under 
Schedule D of the act of 1846, being classed, 
by reason of such construction, as a manu- 
facture "composed wholly of cotton, not oth- 
erwise provided for." It is proper to re- 
mark, that the words "not otherwise pro- 
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vided for" mean, "not otiierwise proviclea 
for among the enumerated articles"; for, if 
the words were also intended to include the 
residuary clause embi-aced in the third sec- 
tion, the duty of twenty-five per cent could 
not be charged even upon manufactures com- 
posed whoUy of cotton. 

Suppose this clause of the twentieth sec- 
tion had been Incorporated in the act of 1846; 
there surely would not have been anything 
in it repugnant to or even inconsistent with 
the provisions of that act. On the contrary, 
it would have been in aid of it, prescribing 
a rule b.Y which to determine under what 
enumerated head to range an article of a 
given manufacture. 

It is true that, in many instances, the 
manufactux-ed article consisting of two or 
more component materials is specifically enu- 
merated and provided for in the act of 1846; 
and it has been argued, that this implies an 
exclusion of any other mode of ascertaining 
the duty chargeable upon articles of this de- 
scription. But it will be seen, on looking 
into the act of 1842, in which the clause was 
expressly incorporated, that articles of a simi- 
lar description were fi-equently specially pro- 
vided for there; notwithstanding which, the 
clause was deemed material. Instances of 
that kind are not as frequent in the act of 
1842 as in that of 1846, but they are suffi- 
ciently so to afford a full answer to the argu- 
ment. 

There are, too, many other sections in the 
act of 1842 still in force besides the one in 
question; and which are among the most 
essential in providing for the levying and 
collecting of the proper amount of duties 
chargeable on the imported article— such as 
the sixteenth and seventeenth sections. 

The act of 1846 is limited almost exclu- 
sively to the establishment of the rates of 
duty chargeable on the goods, leaving to the 
laws already in existence to provide for the 
assessment and collection of the same. We 
must, therefore, distinguish carefully be- 
tween those provisions of former laws that 
are repealed, and those that are not, in order 
to carry out the intention of congress, and 
ensure a full and complete operation of the 
revenue system. 

The general principle is, that a statute can 
be repealed only by an express provision of a 
subsequent law, or by necessary implication. 
The two acts must be repugnant to each 
other, so much so that they cannot stand to- 
gether, or be consistently reconciled with 
each other; then, the latter, being the latest 
expression of the will of the law-maker, 
must prevail. 

There being no necessary repugnancy here, 
but the contx-ary, we perceive no ground for 
holding that the clause referred to in the 
twentieth section of the act of 1842 has been 
i-epealed. Consequently, the proper rate of 
duty on the articles in question in this case 
was that imposed and paid. Judgment for 
defendant. 
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MORLOT V. LAWRENCE. 

[3 Blatchf. 122.] 1 

Circuit Court, S. D. New York. Dec, 1853. 

Customs Duties—Value of Goods— Appraisers' 

Valuati >n — Time op Export — 

Time of Purchase. 

Where, on an invoice of woollen goods from 
Paris, the appraisers took, as a guide to their 
valuation, the market price of the goods in the 
principal markets of France at the period of ex- 
portation, and, on their report, the value was 
raised 10 per cent, and more above the invoice 
value, and, for that cause, 50 per cent, on the 
amount of legal duties was added thereto, pursu- 
ant to section 17 of the act of August 30th, 1842 
(o, Stat 564), held, that under section 16 of the 
said act the appraisers were required to appraise 
the goods at their value at the time of purchase, 
and that the appraisement was void, and that 
the duties on the increase in valuation, and the 
penaltj', were illegally exacted. 

[Cited in U. S. v. Doherty, 27 Fed. 733.] 

This was an action brought in the supreme 
court of New York, to recover back an excess 
of duties, and a penalty imposed hy the de- 
fendant [Cornelius W. Lawrence], as collector 
of the port of New York, on an invoice of 
fifteen cases of woollen goods, imported by 
the plaintifC [Charles Morlot]. It was re- 
moved into this court by certiorari. 

The invoice was dated Paris, June 15th, 
1845, and the entry was made at the custom- 
house, July 31st, 1845. On appraisement, the 
goods were valued at an average of 2014 per 
cent, above the invoice prices, the appraisers, 
in valuing the various cases, putting the" low- 
est difference at 10 Vio pei" cent, and the 
highest at 35 Vio per cent They took the 
market price of the goods in the principal 
markets of France at the pei-iod of exporta- 
tion to the United States, as a guide to their 
valuation. On the report of the appraisere, 
the value was raised 10 per cent, and more 
above the invoice value, and, for that cause, 
50 per cent on the amount of legal duties 
was added thereto, pursuant to section 17 of 
the act of August 30th, 1842 (5 Stat. 564). 
Against these charges a protest, with the 
proper distinctness and precision, was made 
in writing by the plaintiff, and he now sought 
to recover back all exacted of him beyond the 
legaL duties on the invoice valuation. 

BETTS, District Judge. The appraisement 
was void in law, and did not justify the de- 
fendant in imposing and exacting duties on a 
valuation higner than the invoice valuation, 
or in levying any additional duties thereto. 
The appraisers were required, by the 16th 
section of the act of August 30th, 1842 (5 Stat. 
563), to appraise the goods at their value at 
the time of purchase, and the instructions of 
the secretary of tlie treasury did not authorize 
them to appi-aise the value at the time of ex- 
portation. The illegality having been specif- 
ically pointed, out to the defendant by the 

1 [Reported by Samuel Blatchford, Esq.. and 
here reprinted by permission.] 
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protest, he is liable for the exaction made un- 
der the appraisement 

Judgment for the plaintiff for the sum so 
paid, (the amount to he adjusted at the cus- 
tom-house), together with interest 



(Case No. 9,817) MORNING 



MORNING GLORY, The (SCOTT v.). See 
Case No. 12.542. 



Case No. 9,817. 

The MORNING STAR. 

[4 BJRS. 62.] 1 

District Court, D. Indiana. May Term, 1866. 

Collision— Fog — liOOKouT— Tow-Boat License- 
Passenger— Damages— Apportionment 
— Detention — Interest. 

1. What degree of care must be used on rivers 
in the na-vigation of steamboats, in order to avoid 
collisions? 

2. Under the navigation laws of the United 
States requiring different licenses for passenger 
boats and tow-boats, a boat licensed as a_ tow- 
boat does not violate those laws by carrying a 
single passenger, and does not, for that cause, 
lose her redress for an injury done her by a col- 
lision. 

3. A steam-tug is not within the rule pre- 
scribed by the boaid of supervising inspectors 
under the act of congress requiring a steamer 
when running in a fog to sound her fog whistle. 
But it may often be her duty to do so under 
general principles of admiralty law. 

4. The rules prescribed by the board of super- 
vising inspectors touching necessary care in navi- 
gation are not exclusive. Under the general 
maritime law there are many other rules equally 
imperative. 

5. If the navigators of a vessel by their neg- 
ligence directly contribute to her injury by a col- 
lision, her owner cannot recover the full amount 
of his loss. If both boats are in fault, the dam- 
age is apportioned. 

6. It seems that, in navigating our rivers, a 
lookout at the stern of the vessel is not required, 
except when she is backing. 

7. In measuring damages in a case of collision, 
all the direct and immediate consequences should 
be considered. 

8. In settling the amount of the damages in 
a case of collision, the detention of the injured 
vessel while undergoing repairs ought to be re- 
garded. 

9. A steamer, while towing four barges laden 
with goods, suffered an injury by a collision with 
another steamer. The libel did not state to 
whom the barges and the goods they carried be- 
longed. Meld, that the libellant could not recov- 
er for the delay to the barges and their lading oc- 
casioned by the collision. 

10. On damages sustained by a collision, inter- 
est should he allowed from the day on which the 
injury happened till the day when judgment is 
rendered for them. 

In admiralty. 

T. D. Lincoln, for libellant. 
T. TV. Gibson, for respondents. 

Mcdonald, District Judge. This is a pro- 
ceeding to recover for a steamboat collision 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



on the river Ohio. John Cobb, the libellant, 
charges that on the 31st of October, 1864, he 
was the owner of the steamer Crescent City 
engaged tn the carrying trade on the rivers 
Ohio and Mississippi; that while in that busi- 
ness, and whUe his boat -was being landed 
at Dixon's Bend, about three miles beloy the 
city of Evansville, the steamer Morning Star 
collided with the Crescent City, damaging 
her to the amount of eight thousand five hun- 
dred dollars; and that this collision was oc- 
casioned by the negligence of the managei-s 
of the Morning Star, 

Zachariah Shirley, the president, and Jos- 
eph H. Bruce, the superintendent, of the Lou- 
isville and Evansville United States Mail 
Line Company, intervene for themselves and 
for thet owners of the Morning Star, and an- 
swer, admitting the collision, but denying the 
negligence charged, and averring that the col- 
lision was caused solely by the negligence of 
the persons in charge of the Crescent City, 
and claiming that damage done to the Morn- 
ing Star by that collision ought to be adjudged 
against the libellant. 

The evidence in the cause is very volumi- 
nous, and, in several points, very conflicting. 
I gather from it the following facts: 

On the night of October the 30th, 1864, both 
the boats lay at the Evansville wharf. Both 
were bound on voyages down the Ohio. The 
Crescent City had hi tow four or five hay and 
coal boats. At about five and a half o'clock 
n'ext morning, she pursued her way down the 
river about three miles into Dixon's Bend, 
where, discovering before her a heavy fog, 
she stopped her wheels preparatory to land- 
ing on the Kentucky side. She had been run- 
ning about seven miles an hour. 

Soon after her departure from Evansville, 
the Morning Star also followed, running about 
twelve miles an hour, and overtook the Ores- 
cent City about three miles below Evansville. 
The Crescent City was built for a tow-boat; 
the Morning Star was a very swift passenger 
boat. Each was duly licensed,— the one as a 
tow-boat, the other as a passenger boat 

From the time the boats left Evansville till 
the collision, no person on either boat saw the 
other boat till a moment before the accident 
The morning was clear and fine. There was lit- 
tle fog on the river above the place of the col- 
lision. Both boats had a full complement of 
ofiScers and men. Neither of them soimded a 
fog whistle before the collision. Neither of 
them had a stem lookout. On the Crescent 
City, Brasher, the pilot, was at his proper 
place, and Bush, the captain, was standing on 
the deck just before the pilot-house, both 
keeping a careful observation ahead. On the 
Morning Star, the pilot, Daulley, was the only 
lookout and was at his proper place. It.was 
at that hour the turn for Barr, the mate, to 
keep a lookout ahead; and on leaving Evans- 
ville he took his proper place for that purpose; 
but sometime before the collision he abandon- 
ed his post went into the texas, and remained 
there till the accident happened. 
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The bank of fog in Dixon's Bend could 
plainly have been seen by the lookouts on 
each boat when they were from a quarter to 
a half mile above it. At the time of the col- 
lision, the Crescent City had been floating 
with hei- wheels stopped, in the upper edge of 
this bank of fog, about five minutes, and was 
in the usual channel, about one hundred feet 
from the Kentucky shore. At the moment of 
collision, the proper officer was just about to 
ring up the hands to land her. The river at 
that point was about a half mile wide, and the 
channel about three hundred yards wide. 
The Morning Stai*, without cheeking her 
speed, ran into this bank of fog; and at the 
moment of doing so, her pilot discovered the 
Crescent City just ahead, and instantly i-ang 
his bell to stop; but it was too late. The 
ringing and the collision were nearly simul- 
taneous. The Morning Star struck the Cres- 
cent City with great force, five or six feet 
forward of the stern-post on the starboard 
side, canying away the after-guard, staving 
in the hull a few inches above the water some 
twenty feet in length, carrying away the 
water-wheel beam, plummer block, gallows 
frame, and starboard wheel, and was checked 
up on the after end of the cylinder timbers. 
The disabled boat was immediately landed on 
the Kentucky shore, and the Morning Star, 
after pausing a few minutes, pursued h?r way 
down the river. Both boats were somewhat 
injui-ed by the collision; but the injury to the 
Crescent City was far the greater. 

I think that the evidence satisfactorily es- 
tablishes all the foregoing facts. And from 
them two inquiries arise, namely: Did any 
fault on the part of the managers of the Morn- 
ing Star directly contribute to the collision? 
Did any fault of those on board of the Ores- 
cent City directly contribute to it? 

I. As to the Morning Star; We have seen 
that, though the Morning Star, in passing 
from Evansville to the place of the colhsion, 
must have been most of the time in sight of 
the Crescent City, and a part of the time veiy 
near her, yet no person on the former boat 
saw the latter that morning till a moment 
before the accident. How shall we account 
for this remarkable fact? The morning was 
bright. Daylight had dawned when the first 
boat rounded out from the Evansville wharf. 
There was scarcely any fog between that 
wharf and the place of the disaster. The 
river there is straight enough to give an un- 
obstructed view in most places through a dis- 
tance of a mile. At the sharpest bend there, 
the view of the channel is imobstructed for 
at least a quarter of a mile. The Crescent 
City was not in the fog over five minutes. 
The collision occuiTed about sunrise. In view 
of these facts, it seems to me certain that if 
any lookout on the Morning Star had diligent- 
ly watched ahead, he must have seen the Cres- 
cent City nearly all the way down till she 
entered the fog bank. For a poition of the 
way, the boats, while yet both in a clear at- 
mosphere, must have been in close proximity. 
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To me it is evident that the only possible 
reason why the Crescent City was not seen, 
before she entered the fog, by the pilot of the 
Morning Star, is that he omitted properly to 
look ahead. If he had looked before him, he 
would undoubtedly have seen the Crescent 
City, and have avoided the disaster. The 
omission to do so was gross negligence, and 
contributed directly to the collision. 

Now, it is clear that at the time of this col- 
lision, and for sometime before, the only look- 
out on the Morning Star was the pilot, Daul- 
ley. The captain, Bruce, was in bed, asleep. 
Barr, the mate, whose duty it was to be on 
the lookout, tells us himself that he "went in- 
to the texas when the boat got straightened 
down the river between the whai-f-boat and 
the mouth of Pigeon creek." He "went in to 
change his boots," He left no one to watch 
in his place. He remained in the texas till 
the collision. He says he was in the texas 
before the accident while his boat ran half a 
mile; and I think the evidence shows it is a 
good deal more than half a mile from the 
mouth of Pigeon creek to the place of the col- 
lision; it is probably more than two miles. 
All this time he was neglecting his duty; and 
this neglect was manifestly a proximate 
cause of the disaster. 

But even if Daulley and Barr had both been 
at their proper places and keeping a vigilant 
lookout, I think the Morning Star is charge- 
able with gross negligence in plunging into 
the fog bank at the speed at which she did, 
without giving any notice of her approach. 
The counsel for the respondents insists that 
the Crescent City was enveloped in dense, 
impeneti-able fog; and so many of the wit- 
nesses swear. Is it careful navigation for any 
boat, even after she has sounded her whistle, 
to rush, as the Morning Star did. into an im- 
penetrable fog bank at the rate of twelve 
miles an hour? 

There is, indeed, much contradiction be- 
tween the witnesses touching the density of 
the fog. But, so far as the duty of the Morn- 
ing Star is concerned, I do not see how the 
truth on that point can make any difference. 
She was in fault whether the fog was dense 
or not. If it was very dense, she acted reck- 
lessly in running into it with such speed; if 
it was not dehse, her managers, if they had 
kept a proper lookout, would have seen the 
Crescent City in time to have prevented the 
collision. 

In taking this latter view, I do not consider 
as important the fact proved, that under an 
act of congress the proper board of super- 
vising inspectors had promulgated a rule, then 
in force, to the effect that, "when a steamer 
is running in a fog or thick weather, it shall 
be the duty of the pilot to sound his steam 
whistle at intei-vals not exceeding two min- 
utes." It is not important to inquire whether 
the Morning Star, at the time of this collision, 
was in a condition in which the spirit of this 
rule would reach her. For if no such special 
rule had existed, it would have been, on gen- 
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eral principles of maritime law, a reckless 
and unjustifiable act thus to plunge into sucli 
a fog, at the rate of twelve miles an hour, 
without sounding the steamer's whistle or giv- 
ing any other warning of her approach. 

I conclude, therefore, that the negligence of 
the managers of the Morning Star directly 
contributed to the disaster in question. 
Moreover, both by the evidence and the 
law of the land, nothing is clearer than that 
the pilot alone is not a sufficient lookout 
ahead on steamers. The evidence of several 
of the witnesses shows that this is trae. 
And a high American authority declares 
that "in respect to a lookout, it is not enough 
that a person is stationed in the pilot-house 
for that purpose; but a vigilant watch should 
be placed in the forward part of the steam- 
er, so situated as to be able to discern ves- 
sels at the earliest moment." Pars. Mar. 
Law, 198, 199. And this is settled law in 
the supreme court of the United States. St. 
John V. Paine, 10 Kow. [51 U. S.] 557; The 
Genessee Chief v. Fitzlmgh, 12 How. [53 U. 
S.] 443, In the case ot The J3uropa, 2 Eng. 
Law & Eq, 557, it was held that a steamer go- 
ing at the rate of twelve and a half iinots an 
hour, in a dense fog, seven hundred miles 
from land, must have the most complete 
lookout that can be adopted; and that mere- 
ly one lookout on the bridge, a quartermaster 
on the top gallant forecastle, one at the 
wheel, and another at the con, was not a suffi- 
cient lookout. It may, indeed, be said that 
this last case differs from the one at bar, as 
being the case of a steamer navigating the 
ocean. But it may well be answered that 
there is more danger of collisions in navigat- 
ing the Ohio amid a fog, where all passing 
boats must keep within a comparatively nar- 
row channel, tlian on the ocean where the 
channel is as wide as the sea itself. 

II. Did any fault of those on board of the 
Crescent City contribute to the accident? It 
appears by the evidence that this steamer 
was fully manned. Her captain was on the 
lookout before the pilot-house. Her pilot was 
at his post giving due attention. And her en- 
gineers were both at their places promptly 
responding to orders. The captain especially 
seems to have been acting with proper care. 
He swears that as they proceeded from 
Evansville ^'there was a light, misty fog on 
the river, but not so that we considered it 
dangerous to run, "We could easily see either 
slioi-e. When we got down into Dixon's 
Bend, there was a heavy bank of fog ahead 
of us about three quarters of a mile; and we 
i-an close into the Kentucky shore, about sev- 
enty-five or one hundred feet from the shore, 
preparatory to landing. Our calculation was 
to stop and let her lose her headway, and 
then back her in. About a minute or a min- 
ute and a half after we rung our bell to stop, 
the Morning Star ran into us." This has the 
appearance of a simple, reasonable, truthful 
story. It is uncontradicted by any witness. 



and it challenges my belief. And indeed I 
cannot see that there is the slightest evidence 
of any fault on the part of the Orescent City, 
except in three particulars which are earn- 
estly and ably urged by the respondents' 
counsel. To these we will now attend. 

1. It is ui^ed that at the time of the colli- 
sion, the Crescent City was carrying passen- 
gers; that she was not licensed as a passen- 
ger boat according to the act of congress; 
that she was therefore unlawfully in the place 
where she was injured; and that, consequent- 
ly, she has no legal right to demand redress 
for that injury. 

If this boat was really a passenger boat 
within the meaning of the acts of congress on 
the subject of licensing steam vessels, it 
must, in view of the decision in the case of 
The Maverick [Case No. 9,316], be a very seri- 
ous question whether the libellanx can, iinder 
any circumstances, succeed in this cause. 

But was the Crescent City "a carrier of 
passengers" within the. purview of the acts 
of congress? It is certain that she was 
licensed merely as a tow-boat. It is in proof 
by Joseph G. Small, a witness for the libellant, 
that he was a passenger on her. He swears 
tlius: "I was a passengex*. I got on board 
at Louisville, and was going to Shawneetown. 
I had charge of the barges on the trip be- 
fore." This is all the evidence touching pas- 
sengers. Does it make the boat a passenger 
boat within the purview of the acts of con- 
gress? It does not appear that he paid for 
his passage. As he had been in charge of the 
barges on the last trip of the boat, it might be 
fair to infer that he was carried gratis. If 
what he relates makes the Crescent City a 
passenger boat, then eveiy vessel, licensed 
merely as a freight or tow-boat, must at its 
peril see that no human being not an em- 
ploys shall, under any circumstances, go a 
single mile on board of it. I have met with 
no authority on this point. But I think the 
act of congress should receive a more liberal 
construction. I think that no single individ- 
ual passing on a tow-boat from one point to 
another on the line of its voyage, whether he 
goes gratis or not, would make it a passenger 
boat within the meaning of the law. "One 
swallow does not make a summer," I sup- 
pose the law, in mentioning boats "carrying 
passengers," means at least more than one 
passenger, and probably includes such vessels 
only as make the cariying of passengers a 
business, or at least hold themselves out to 
the public as such carriers. I think, there- 
fore, that this objection ought not to prevail. 
2. It is contended on the part of the de- 
fense that, under the circumstances, the Cres- 
cent City ought to have sounded her fog 
whistle. It seems pretty clear that the rules 
prescribed by the board of supervising inspec- 
tors under the act of congress which requires 
steamers when nmning in fog to sound their 
steam whistles, does not apply to tow-boats. 

See Act Aug. 30, 1852, § 43 (10 Stat 61). 
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And if the act did apply to such vessels, it 
might be doubted whether the Crescent City, 
when she had stopped her wheels and was 
preparing to land, could be said to be i-unning 
in fog within the meaning of said rule. Yet 
it may be urged with much reason that, with- 
out any special rule under said act, any ves- 
sel may be in such a condition as to make it 
her duty to give warning by soimding her 
steam whistle. Of this there can be no doubt 
It were absurd to suppose that since the pro- 
mulgation of the rules prescribed by the 
board of supervising inspectors, a due ob- 
servance of all those rales includes every 
duty devolving on the navigators of steamei-s. 
When none of these special rules apply, the 
more general rules of admu-alty law govern; 
and one of these rules is that "a plaintijBf in 
a cause of collision must prove both care on 
his own part, and the want of it in the de- 
fendant." 1 Pars. Shipp. & Adm. 529. And 
it is clear that if the plaintiff by hi& negli- 
gence substantially contributes to the colli- 
sion, he must at least bear half the loss. 
Sills V. Brown, 9 Car. & P. 601. 

It is, then, a grave question whether the 
Crescent City, under the cu-cumstances of the 
case, omitted the exercise of proper cai-e by 
not sounding her whistle, and thereby sub- 
stantially contributed to the collision. What 
is proper care, depends on the particular cir- 
cumstances of each case. In the ease at bar, 
it appears that when the captaui of the Cres- 
cent City discovered ahead of her a fog bank, 
he detei-mined to land, and was, with reason- 
able diligence^ preparing to do so. He 
stopped the wheels, i-an, as he swears, "close 
into the Kentucky shore, about seventy-five 
or one hundred feet from the shore, prepara- 
tory to landing," and was about to ring up 
the liands for that purpose when the collision 
occurred. All tliis seems to have been prop- 
er care. But his boat was in the usual chan- 
nel, and was in a fog; ought then the whistle 
to have been sounded? This must, I think, 
depend, to a great estent, on the density of 
the fog, as the captain and pilot then saw and 
judged of it. There is no doubt that these 
two men were keeping a proper lookout; nor 
is there any question as to their skilL One 
of them thought and spoke about souudmg 
the whistle; and he swears that he did not 
deem the fog so dense as to require it A 
number of witnesses in the defense, indeed, 
testify that the fog was extremely dense. 
And so it may have seemed to them, and may 
have been, at the moment when, and the 
point from which, they observed it But on 
the other hand, the captain, the pilots, the 
first and second engineers, the carpenter, and 
several other witnesses, aU of whom were on 
the Crescent City, and seem to have had fair 
opportunity to observe, swear that the fog in 
which they were was not very dense, that 
they could see plainly all around them, and 
that they could see even the shores on both 
sides of the river. Now as I have said in re- 
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gard to the witnesses on the defense, I sup- 
pose I may justly say in relation to these 
witnesses, what they thus state may have 
seemed to be the fact, and may have been 
the fact, at the moment when, and at the 
point from which, they observed the fog. 
Under these circumstances, the captain and 
the pilot at the wheel say that they judged 
the sounding of the whistle to be unneces- 
sary. It may be that they would have judged 
otherwise if they had seen things as the wit- 
nesses for the defense say they saw them. 
It may even be that they judged unwisely. 
It can hardly be believed that they mtention- 
ally erred. They acted, I think, on good mo- 
tives and on their best judgment I suppose, 
therefore, that, under the circumstance, they 
ai-e not chargeable with any negligence in not 
sounding the fog whistle. 

3. It is urged in defense, that the Crescent 
City was guilty of carelessness in not having 
a lookout at her stem at the time of the dis- 
aster. Excluding from consideration the dep- 
ositions on this point taken since the submis- 
sion of this cause, I think the weight of the 
evidence is, that the omission of a stem look- 
out was not under the ch-cumstances of the 
case, want of due care. Such a lookout is 
certainly unusual; and it appears that ex- 
perts deem it unnecessary, except when the 
steamer is backing or running astern. Nor 
do I see how, if there had been such a look- 
out, he could have prevented the collision. I 
think there is nothmg in this point 

It remains only to settle the amount of 
damages in which the Morning Star ought to 
be condemned. In measm-ing damages in a 
case of collision all the direct a^d immediate 
consequences are to be taken into consideiu- 
tion. 1 Pars. Mar. Law, 204. Whether dam- 
ages ought to be allowed for the detention of 
the injured vessel while undei-going repah's, 
was formerly much questioned. And the 
United- States supreme court once mled 
against the allowance. Smith v. Condry, 1 
How. [42 U. S.] 28. But the contrary doc- 
U-ine is now settled. Barrett v, T^^illiamson 
[Case No. 1,051]; Williamson v. Barret, 13 
How. [54 U. S.] 101; 1 Pars. Max. Law, 204, 
note 2. 

Whether, under the circumstances of the 
present case, anything ought to be allowed 
for the detention of the four boats which the 
Crescent City bad in tow at the occurrence of 
the disaster, may be a question of doubt 
The libel alleges that the libeilant was the 
owner of the Crescent City; but it fails to 
tell us who owned the barges she had in tow. 
Its only averment on the point is, "that at 
the time of the said injury the said Crescent 
City had four barges in tow,— three loaded 
with hay, and one with coal,— which were be- 
ing taken to Memphis to be delivered to the 
United States government there." From this 
language, I rather infer that these barges 
with their contents were the property of the 
government; and, if so. I think it clear that 



£17 Fed. Cas. page 777] 

tlie libellant can not recover for their deten- 
tion. Therefore, I shall allow nothing for 
the detention of the harges. 

As to the detention of the Crescent City for 
necessary repairs, I have no hesitation in al- 
lowing damages. To determine how much 
ought to he allowed for this is, however, a 
little difficult On this point there are but 
,two witnesses, Capt. Bush, and the pilot, 
Brashier, and they differ both as to charter 
value per day and the time of the detention. 

As to the value per day, Bush puts it at 
one hundred and twenty-five dollars, and 
Brashier at one hundred. They appear to be 
equally competent to judge of that question. 
Under such circumstances, I 'deem it best to 
follow Lord Bacon's rule, namely, that in a 
question of doubt as to value, the lowest sum 
shall be taken. I shall therefore allow one 
hundred dollars per day for the time of de- 
tention. 

Touching the time during which the boat 
was necessarily detained for repairs. Bush 
eays it was thirty days, and Brashier swears 
it was about twenty. Bush "superintended the 
repairs every day but one, and kept the ac- 
oounts, and paid the bills; and being captain 
of the boat, he would be more likely to know 
the exact time than the pilot Brashier. I 
think, therefore, he is the more reliable wit- 
ness as to the time, and I shall follow him 
on this point, and allow for thirty days' de- 
tention for necessary repairs. 

Then, the amount of damages for the deten- 
tion, to effect the necessary repairs, will be 
three thousand dollars. On this sum I will 
aUow interest from the 31st of October, 1864, 
to this day,— two hundred and seventy-one 
■dollars and fifty cents. 

As to the expense of repairs, including 
work, materials, loss of time and boarding of 
crew, &c., Capt Bush, who kept the account 
and paid out these expenses, is the only wit- 
ness. He gives the various items in his dep- 
osition, and being uncontradicted, and appar- 
ently fair, I allow them as they stand on his 
testimony, at thirty-seven hundred and seven 
■dollars and twenty-six cents. 

On this sum I allow interest from Decem- 
ber 1, J864, to this day,— three hundred and 
sixteen dollars and foi-ty-four cents. The 
aggregate is seven thousand two hundred and 
ninety-five dollars and twenty cents. I there- 
fore assess the libellant's damages at the sum 
of seven thousand two hundred and ninety- 
five dollars and twenty cents. And the prop- 
er judgment will be rendered in favor of John 
Cobb, the libellant, for this amount, and also 
tor the costs of this suit 

NOTE. At common law, if both vessels are 
5n fault, neither can recover in the case, though 
the fault be ever so unequal; while in admiralty 
the loss is equally divided. See 1 Pars. Shipp. 
.& Adm. 525, 526, and note 1 et seq., for an ex- 
haustive collection of authorities. If one of the 
■colliding vessels is guilty of some fault, she 
must show fiault in the other, and that her own 
jxegliffence was not the cause of collision. Ward 
V. The Fashion [Case No. 17,154]; 1 Pars. 
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Shipp. & Adm. 529. and note 2. The proper 
position of a lookout is generally forward, but 
reference must be had in all eases to the ques- 
tion whether the lookout could not see as well 
where he was as in any other position. The 
Morning Light, 2 "WaU. [69 V. S.] 550, 558; 1 
Pars. Shipp. & Adm. 576-578. Quaere, how 
far is a sailing vessel bound to keep a lookout 
for Tessels coming up from astern? The Em- 
ma, Holt, Rule of Road. 209. If the collision 
was not owing to the absence of a watch the 
vessel will not be considered in fault. Mellon 
V. Smith, 2 E. D. Smith, 462. "Whether dam- 
ages are to be allowed for the detention of the 
injured vessel while undergoing repairs, may 
not be certain; hut the later, and we think the 
better, mode allows them." 1 Pars. Shipp. & 
Adm. 539, 540, and note 1, and cases there col- 
lected. 



Case No. 9,818. 

The MORNING STAR. 

[6 Blatchf. 154.].! 

Circuit Court, S. D. New York. June 8, 1868. 

Salvage — CORi'OKATioN Organized to Perfokm 
Salvage Service — Rate op Compensa- 
tion Allowed. 

Where a corporation, having authority, by its 
charter, to own vessels to be employed in saving 
vessels wrecked or in distress, and to take all 
compensation and salvages which, by law and 
usage, enure to private persons, was employed 
by the owners of a vessel which had gone on 
shore in a fog, to relieve her from a situation of 
peril, and did so: Meld, that compensation for 
the service ought to be allowed to the corporation 
on the principle of allowing a liberal comi>ensa- 
tion for the use of the apparatus furnished, and 
for the skill with which it was handled in the 
service performed, but not on the principles 
governing the rate of compensation in the case 
of a salvage service. In this case, the court al- 
lowed what it regarded as a reasonable compen- 
sation for the work and labor performed and the 
materials used. 

[Cited in The J. F. Farlan. Case No. 7,313; 
The Stratton Audley. Id. 13.530. Cited, but 
not followed, in The Birdie, Id. 1,432. Cited 
in Baker v. Hemenway, Id. 770.] 

[Appeal from the distilct court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
court, to recover salvage for saving the 
steamship Morning Star, which ran aground 
on Deal Beach shore. New Jersey, about forty 
miles from the city of New York, on the 31st 
of July, 1863. The vessel was valued at 
?150,000, and her cargo at ?200,000. The li- 
bellants were a corporation created under 
the laws of the state of New York, with au- 
thority to own vessels to be employed in 
"towing, aiding, protecting, and saving ves- 
sels and cargoes wrecked or in distress, 
wherever such wrecks occur, on the high 
seas, or in the various arms of the seas, riv- 
ers running to the same," &c. The act of 
incorporation also allowed the company, 
among other things, to "take all compensa- 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reiirinted by permission.] 
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tion, towages, and salvages wliich are cus- 
tomary and usual, and Tvhich, by law and 
usage, enure to private persons," &e. The 
district court awarded to the libellants 
$2,500, and interest, and the libellants ap- 
pealed to this court. 

Clifford A. Hand, for libellants. 
Robert D. Benedict, for claimants. 

NELSON, Circuit Justice. The libellants 
were employed by the owners of the Morning 
Star to go down from the city of New York 
and relieve her from her perilous situation 
on the beach. This was done with expedi- 
tion and skill, by the use of appliances kept 
on hand by the company. The vessel had 
gone on the beach in a fog, and, although 
there was a considerable swell upon the sea, 
the wind was light, and very little difficulty 
was encountered in towing her from the 
sandbar on which she grounded and setting 
her afloat. She sustained no injuiT- 

The court below allowed, as compensation 
to 'the company, for the service rendered, 
.?2,oOO, and interest. There is evidence in 
the case that the owners of the vessel, when 
applied to by the company to perform the 
service, had inquired as to the expense; and 
that, although no definite answer was given, 
$2,000 or $2,500 was suggested as the proba; 
ble amount. There is no proof in the ease 
but that this would be a reasonable compen- 
sation, as for work and labor; that is, there 
is no evidence to the contrary. As a salvage 
service, I think the sum allowed was inade- 
quate, upon the principles governing the i-ate 
of compensation in that class of cases. 

The learned judge below appears to have 
been strongly inclined against regarding this 
company as a salvor, within the reasons and 
principles which govern the admiralty, in : 
awarding compensation for admitted salvage j 
seiTiee. All the persons representing the 
company, engaged in the service in question, 
receive no part of the salvage money. They 
are employed at a permanent salary, or. if 
temporarily, for the given service, at day's 
wages. All considerations, therefore, of per- 
sonal sacrifice or gallantry, in encountering 
imminent perils in rescuing vessels in dis- 
tress, are necessarily excluded, in fixing the 
i-ate of compensation. If allowed by the 
court, all beyond the salaries or wages enure 
to the benefit of the company. I agi-ee that 
a liberal compensation should be allowed for 
the use of the apparatus furnished, which 
was ample and well adapted to the purposes 
intended, by the present company, and for 
the skill with which it was handled in the 
service performed; but, in the sense of the 
law governing salvage compensation, I have 
great difiiculty in awarding it to the libel- 
lants. As at present advised, I must deny 
it; and as, for aught that appears, the com- 
pensation allowed by the court was reasona- 
ble for the work and labor and materials 
used, the decree below is affirmed. 



Case No. 9,819. 

MORRELL V. CRAEFB. 

[2 "Wash. 0. 0. 380.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1809. 

Ejectmest— Possession fou Six Teaks— Penn- 
sylvania Act— Sheriff's Deed. 

The act of assembly of Pennsylvania, passod 
the 26th of March 1785 [2 Smith's Laws Pa. 
p. 301], which declares that no sherig's deed,, 
made bona fide, and for a valuable consideration, 
where quiet and peaceable possession has been 
had for sis years, shall be adjudged defective 
for not producing any writ of fieri facias, &c., is 
a full answer to any objections founded on the. 
process and its execution, under which the party 
Acquired the title. 

This was an ejectment for a house and 
lot in Philadelphia. The lessor of the plain- 
tifE claimed under a sheriff's deed, made in 
virtue of a judgment, fieri facias, and ven- 
ditioni exponas, against one Doyle. At the 
sale, the property was purchased and paid 
for by Mr. Ball, but intended for the family 
of Doyle, who remained in possession by 
permission of Ball, from the time of the pur- 
chase in 1770. In 1784, Ball sold so much 
of the entire lot as repaid his advance, leav- 
ing the part for which this ejectment is 
brought, which he conveyed to one Stewart^ 
(who married Doyle's daughter,) and his 
wife, remainder to the heirs of the wife. 
The title was objected to, the return to the 
fieri facias, the inquisition, and the vendi- 
tioni exponas, not being produced; and the 
purchaser not having obtained actual pop- 
session of the property. 

BY THE COURT. The act of assembly, 
passed on the 26th of March 1785, which de- 
clares that no sheriff's deed, made bona fide, 
and for a valuable consideration, where 
quiet and peaceable possession hath been 
had of the same for six years, shall be ad- 
judged defective, for not producing in court 
any writ of fieri facias, &c., or any returns 
thereon, is a fuU answer to the objection. 
The issuing of the necessary writs in this 
ease, is proved by the docket of the court, 
and the possession of Doyle was the posses- 
sion of Ball, under whom he held. 

The defendant offered a deed from Mrs. 
Stewart to a person under whom he claims, 
made during her husband's life, whilst he 
was in Ireland, and which was given in or- 
der to raise money for her support. The 
court refused to let it be read, unless the 
death of her husband was proved, because, 
as the deed of a feme covert it was void. 

The defendant then read a deed from Stew- 
art, of his life estate, and contended that it 
was not clearly proved that Stewart was 
dead. The evidence was that he had not 
been heard of for many years. His wife 
married again, and two of the witnesses de- 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate .Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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posed, that tliey liad heard some years ago 
that he was dead. 

WASEHNGTON, Circuit Justice (charging 
jury). The whole cause turns upon the fact, 
whether Stewart is dead; because, if alive, 
the plaintiff who is only entitled to an estate 
in fee after his death, cannot reeoTer. But 
the evidence in the cause, raises so strong 
a presumption of his death, that unless the 
contrary had been shown, the jury ought to 
consider the 'fact as proved 

Verdict for the plaintiff. 



MORRBN V. KEEN. See Case jNo. 7,004. 



Case No. 9,8S0. 

In re MORRILL. 

[1 Hast. 542.] i 

District Courts D. Maine. April, 1874. 

Bankrcptoy — Discharge — Assent op Majority 
OF Creditors. 
A discharge should he granted to a bankrupt, 
under the bankrupt act of 1867 [14 Stat. 517], 
when a majority in number and value of the 
aggregate of both partnership and individual 
creditors, who have proved their debts, assent 
thereto, even though such majority of either 
class do not assent. 

In bankruptcy. Petition by a bankrupt 
[Moses Morrill] for his discharge. 

A creditor of the copartnership in which 
the bankxTipt was a partner objected, be- 
cause the assent of a majority in number 
and value of the firm creditors who had 
proved their debts had not been obtained, 
and the assets were not equal to fifty per 
cent, of the claims proved. 

Moses M. Butler, for petitioner. 
Tobias T. Snow, for objecting creditor. 

FOX, District Judge, aiorrill was adjudg- 
ed bankrupt individually and as a member 
of the firm of Thrasher, Blanchard & Co., 
and now moves for a discharge from his 
liabilities as a member of this firm, as well 
as from his individual indebtedness. The 
discharge is opposed by one of the creditors 
of the firm. Various allegations are set 
forth in the specifications of objections, all 
of which were abandoned at the hearing, 
with but one exception, and that is, that a 
majority in number and value of the cred- 
itors of the firm who have proved their debts 
have not assented in writing to his dis- 
charge, and that the assets of the estate are 
not equal to fifty per cent, of the claims 
proved against the estate. The certificate 
of the register states the whole number of 
the claims proved, upon which the bank- 
rupt is individually liable as principal debt- 
or, as sixteen, amounting to $17,272.14, and 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



that thirteen of these creditors, whose claims 
amount to $17,095.08, have duly assented in 
writing to his discharge; that seven claims 
amounting to $3,507.11 have been proved 
against Thrasher, Blanchard & Co. and that 
none of the firm creditors have filed their 
assent. The assent therefore, of a majority 
in number and value of the aggregate of 
both classes of creditors, has been duly filed, 
but not of the firm creditors considered in- 
dependently of the individual creditors, and 
for this cause, the discharge from the firm 
debts is opposed by a firm creditor on the 
ground that the rights of one class of cred- 
itors is not to be controlled or affected by 
the other class, but that in order to be dis- 
charged from his firm debts the bankrupt's 
estate should either be equal to fifty per 
cent, or the assent of a majority in value 
and number of the firm creditors who have 
proved their claims should be obtained. 

A somewhat diligent and careful examina- 
tion of the bankrupt reports does not show 
that this precise question has ever been be- 
fore the court for adjudication under oiir 
present bankrupt law, and yet it can hardly 
admit of question that it has frequently 
arisen in the administration of the law. 

The language of the 33d section of the act 
as it now stands is, "no discharge shall be 
gi-anted to a debtor whose assets shall not 
be equal to fifty percentum of the claims 
proved against his estate, upon which he 
sball be liable as the principal debtor, unless 
the assent in writing of a majority in num- 
ber and value of his creditors to whom he 
shall have become liable as a principal debt- 
or, and who shall have proved their claims 
be filed, &c." 

That partnership liabilities may be proved 
against the estate of one member of a firm 
was decided at an e£^rly day. by Blatchf ord. 
J., in Re Frear [Case No. 5,074], and I am 
not aware that the decision has been ques- 
tioned; but whether the creditor receives 
any dividend from the individual estate 
must depend on the application of the rules 
established for marshalling the assets. The 
language of the discharge, as provided in 
the 32d section is, that the bankrupt is "dis- 
charged from all debts and claims, whicli 
by said act are made proveable against his 
estate;" and it therefore follows that a dis- 
chai-ge when obtained would relieve the par- 
ty frbm his copartnership, as well as his 
individual liabilities. Such was the opera- 
tion given to a discharge under the insolvent 
law in Massachusetts in Lothrop v. Tilden, 
8 Cush. 375^. 

In a note to Horsey's Case, 3 P. Wms. 25, ^ 
it is stated to have been decided as early 
as 1721, that "if there are two partners and 
one of them becomes a bankrupt, and on a 
separate commission his certificate is al- 
lowed, this not only discharges the bankrupt 
of what he owed separately, but also of 
what he owed jointly and on the partner- 
ship account; because by the act of par- 
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liament, the bankrupt when making a full 
■discovery and obtaining his certificate is to 
be discharged of all his debts. Now the 
debts he owed jointly with another are 
equally his debts, as what he owes on his 
separate account, consequently he is to be 
discharged of both his joint and separate 
-debts." In Re Leland [Case No. 8,228], 
Judge Hall says, "It will hardly be claimed, 
that a discharge properly granted to a bank- 
rupt upon his separate petition, would not 
bar a debt against him, for which he /was 
jointly liable with another." 

It is conceded that the bankrupt is en- 
titled to be discharged from his individual 
liabilities, as he has the assent of a ma- 
jority in number and value of such credit- 
ors, and if the court is correct in its con- 
clusion that the effect of such a discharge 
without any restriction or qualification would 
be to exonerate him from existing joint 
liabilities, and there not being found any- 
where in the act any authority for such 
limited discharge, it would seem to follow, 
that the act does not contemplate the dis- 
tinction of classes of claims here contended 
for, and that the assent of a majority of 
each class was not requisite before a dis- 
charge from the several classes could be 
granted. 

Debts due from a firm are the debts of 
each of the Individual members of the firm; 
each member is liable for them in solido, 
and they are to all intents and purposes his 
debts. ]By the terms of the act each one of 
the firm is liable for them as a principal 
debtor, and the holders of them are his 
creditors to whom he has become liable as 
a principal debtor. 

The argument of the counsel for the ob- 
jecting creditor is, "that the rights of cred- 
itors to prove their claims, and the right of 
the debtor to claim his discharge, are co-ex- 
tensive and commensurate;" and he insists 
that the partnership creditors have no right 
to prove their claims against the individual 
estate; but this is hardly a correct state- 
ment of the rights of the parties. Proceed- 
ings in bankruptcy constitute but a single 
cause, one warrant only is issued all the 
creditors of the firm and the separate cred- 
itors of each member are allowed to prove 
their debts in such proceedings, and the as- 
sets are ordinarily apportioned among them 
apcording to the nature of the liability; but 
whether an individual debt shall receive any 
portion of the partnership effects, or wheth- 
er a copartnership debt shall share in the 
individual estate, does not depend entirely 
on the nature of the debt itself, 'whether it 
is joint or several, but it is subject to the 
rules established by the act and courts of 
equity for marshalling the effects among 
the claims so proved. If the copartnership 
has no assets, and there is no solvent part- 



ner, a copartnership claim is entitled to 
share in the individual assets equally with 
the private debts of the copartners; and if 
the copartnership assets are more than suf- 
ficient to discharge all claims against the 
copartnership, the interest of the bankrupt 
in the surplus would go in satisfaction of 
his private debts; the debts therefore, 
whether joint or several, are all proveable 
in the proceedings, subject to the contingen- 
cies of payment from the one estate or the 
other, as they shall arise in the settlement 
of the estates. 

The 36th section of the act relating to pro- 
ceedings against copartnerships declares, that 
"the certificate of discharge shall be granted 
or refused to each partner, as the same 
would or ought to be, if the proceedings had 
been against him alone under this act; and 
in all other respects the proceedings against 
partners shall be conducted in like manner, 
as if they had been commenced and prose- 
cuted against one person alone." This lan- 
guage confirms me in my view, that the 
present objection should not be sustained. 
The certificate of discharge is to be granted 
or refused, the same as if this proceeding 
was against Morrill alone. If upon the mat- 
ter of his right to a discharge he is to be 
considered the only party to this proceeding, 
the effect of the proof of debts, whether 
joint or several, would seem to be, that 
they are to be all considered for this pur- 
pose as his debts, to form one common ag- 
gregate, to ascertain whether the requisite 
assent is obtained. 

Partnership liabilities are as much debts 
of Morrill as his own individual debts; his 
whole estate has been taken from him by 
these proceedings, and whether the assets 
are applied to the payment of one claim or 
another should not affect his right to a dis- 
charge. The origin of the debt, or the joint 
liability of others for its payment, so far 
as respects the question here presented, are 
in my view of no importance. The assent 
of a majority of all who have legal claims 
upon him, and proved under the proceedings 
in bankruptcy, is requisite for his discharge; 
and when obtained, the court should not in- 
quire whether some other party may or not 
be responsible for a portion of the demands 
from which a discharge is asked, it being 
always to be remembered that the liability 
of the other joint contractors can in no way 
be involved in such discharge. All the par- 
ties so assenting are creditors of the bank- 
rupt. All have an equal interest in pre- 
venting his discharge, if he is not entitled 
to it; and the court does not perceive any 
sufficient reason for such a construction of 
the act, when it is clearly opposed both to 
Its literal signification, and to the general 
purposes and design of the bankrupt law. 
Discharge granted. 
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Case Wo. 9,831. 

In re MORRILL. 

[2 Sawy. 356; i 8 N. B. R. 117.] 

District Court, D. Nevada. March 17, 1873. 

BAHKBUPTcr— Surety— Section 19 of Bankrdpt 

Act— Chattel Moutgage — Possession 

IN Mortgagor. 

1. A surely may pay the debt for which he is 
contingently liable, so as to satisfy the require- 
ments of section nineteen of the bankrupt act 
[of 1867 (14 Stat. 525)], by giving his individual 
note, if such note is expressly received as pay- 
ment. 

2. A mortgage fraudulent and void as to 
creditors, is so as to the assignee in bankruptcy. 

3. By statute in Nevada, a chattel mortgage is 
void as to creditors, unless immediate possession 
of the mortgaged property is taken and retained 
by the mortgagee. 

4. Independent of the statute, a mortgage of 
goods is fraudulent and void as to creditors, if 
the mortgagor is allowed to remain in possession 
of and sell and traffic with them as his own. 

Petition filed by John Piper, praying that 
a security proved by him may be adjudged 
a valid lien upon certain pei-sonal property 
now in the possession of, and about to be 
sold by, the assignee. The material facts- 
are these: In the faU of 1866, the baabnipt 
was the owner of a drug store in Virginia 
City, and being indebted to Hostetter, Smith 
& Dean, of San Francisco, conveyed the 
whole stock and business to them, with a 
verbal understanding that when paid out of 
the business they should convey the prop- 
eity back to him. In Januai-y, 1867, 
[George P.] Morrill went back into possession 
of the store and goods, and carried on busi- 
ness as agent of Hostetter, Smith & Dean, 
and so continued until May 1 of that year, at 
which time one Van Voorhies, a brother-in- 
law of MoiTill, at MorrHl's request, advanced 
$4,000 to Hostetter, Smith & Dean, and took 
from them a bill of sale,' absolute on its face, 
but accompanied with a verbal imdei*stand- 
ing between Morrill and himself, that when 
he was paid he should deed back to Morrill. 
There was no change of possession at this 
time. Morrill remained in the store conduct- 
ing the business, as he says, as agent of Van 
Voorhies. This continue^ until May 31, 
1870, Morrill, in the meantime, making some 
payments out of the proceeds of the business 
to Van Voorhies. On the last named date, 
Morrill induced Piper, the petitioner, to join 
him in making a joint and several note to 
one Drexler for $1,200. The money so raised, 
being the balance due him, was paid to Van 
Voorhies, and under MoiTill's direction he 
made a bill of sale to Piper. This bill of 
sale was absolute on its face, and purported 
to convey to Piper the whole stock of drags, 
property used in carrying on the business, 
and fixtures. It was, however, accompanied 
with this verbal imderstanding: That Mor- 
rill should remain in possession, and carry on 
the business in his own name, imtil such time 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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as Piper should please to take possession; 
that when Piper did take possession he was- 
not to "sell out the business," but conduct 
it imtil he was paid, or the note on which he- 
was liable for Morrill had been paid out of 
the proceeds. After this bill of sale, Morrill 
remained in possession, put up a sign bear- 
ing his own name, and carried on the busi- 
ness in his own name, buying, selling and 
dealing with the property, in all respects, as 
owner. Piper never attempted to take pos- 
session until October, 1872, when Morrill,, 
fearing other creditors of his would put him 
into bankruptcy, sent word to Piper, by one- 
Kaneen, a mutual friend, that he had better 
take possession, whereupon a new bill of sale- 
of everything in and about the store was 
made by Morrill to Piper, and possession 
taken by him about a month before the com- 
mencement of proceedings in banki-uptcy 
against Morrill. Piper took possession, in 
the language of Morrill, with the understand- 
ing that he was to cany on the business un- 
til the receipts paid him; he was not to sell 
out the business; and after Piper was thus 
paid, he was to deed back to him, Morrill. 
Before proving his claim. Piper gave Drex- 
ler his individual note in payment of the 
joint one of himself and Morrill, taking a re- 
ceipt from Drexler, which shows that the 
new note was received in full paj^ment of the- 
old one. 

Mitchell & Stone, for petitioner. 
David Bixler, for respondent 

HILLTBR, District Judge. Piper being, 
as between himself and Morrill, a surety, the 
assignee objects that he has not paid the 
debt for which he was contingently liable, as 
he is required to do by section nineteen of 
the bankrupt act, before he is entitled to 
prove his claim. Piper's individual note- 
having been received expressly as payment, 
satisfied the original contract. Drexler's 
remedy upon it is gone. Piper, therefore, 
has paid the debt. Sheehy v. Mandeville, 0- 
Granch [10 XJ. S.] 253; Downey v. Hicks, 14 
How. [55 U. S.] 240; In re Ouimette [Case 
No. 10,622]. 

It was next argued very earnestly for 
Piper that, admitting the transfer to be- 
fraudulent and void as to creditors, if it is 
good as between Morrill and Piper, the as- 
signee in bankruptcy repi'esents the bank- 
rupt,"takes the property subject to all equities- 
existing at the time of commencement of 
proceedings in bankruptcy, and cannot avoid 
a transfer which the bankrupt could not. 
This is no longer an open question in this cir- 
cuit since the decision of Sawyer, Circuit 
Judge, in Bdmondson v. Hyde [Case No. 
4,285], holding expressly that if a transfer of 
property is void as to creditors it is so as to. 
the assignee; and since Judge Sawyer's de- 
cision the supreme court of the United States- 
has upheld the same doeti'ine, saying that 
when a sale is fraudiilent and void as to the- 
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creditors of the bankrupt, the assignee is au- 
thorized by the express terms of the four- 
teenth section of the bankrupt act to pureue 
the property so attempted to be transferred. 
Allen T. Masey, 17 Wall. [84 U. S.] 352. 

The principal question in the case remains. 
If the conveyance to Piper is to be regarded, 
as it was on the argument, as a mortgage, 
is it a valid securitj' as against the creditors 
of Morrill? It is not, for two reasons: 

Firstly— It is invalid, except between the 
parties, because Piper did not take and re- 
tain possession as i*equired by law. Section 
sixty-six of an act of the state of Nevada 
concerning conveyances contains this pro- 
vision: "No mortgage of personal property 
hereafter made shall be valid against any 
other person than the parties thereto, unless 
possession of the mortgaged property be de- 
livered to and retained by the mortgagee." 
This provision is copied word for word from 
a statute of California, and, at the time of 
its adoption, had been construed by the su- 
preme court of that state, so that it may be 
presumed the language was used with referr 
ence to the interpretation given it by the 
courts of the state whence it was taken. 
State V. Parkinson, 5 Nev. 15. The construc- 
tion given by the supreme court of California 
is, that the deliveiy of possession must be 
immediate, and that a mortgage, void at its 
inception for want of such delivery, is not 
made valid by a subsequent taking of posses- 
sion before a creditor acquires his lien. 
Chenery v. Palmer, 6 Cal. 121; Woods v. 
Bugbey, 29 Cal. 471; Edmondson v. Hyde, 
supi-a. 

This, it seems to me, is the true rule, and 
carries out effectually the intention of the 
legislature. The weight of authority in this 
country seems to be that in these cases, in 
the absence of any statute law to the con- 
trary, fraud is a question of fact for a jui*y, 
and that the retention or possession by a 
vendor or mortgagor is not per se fraud. 
Warner v. Horton, 20 How. [Gl U. S.] 448. 
And, also, that a delivery of possession be- 
fore a creditor acquires a lien on the goods is 
sufficient. Clute v. Steele, 6 Nev. 335, and 
cases there cited. The section in question 
is, then, not merely declaratory of the com- 
mon law; it is remedial. In the first place, 
since the statute, the retention of possession 
by the mortgagor is fraud, per se, as to all 
pei-sons except the paities, and no longer a 
question of fact for the jury. In the second 
place there must be a change of possession 
at the time the mortgage is made, thus curing 
that defect in the common law which allowed 
the mortgagor to remain in possession of the 
mortgaged property, notwithstanding the 
mortgage, and enabled him to appear as own- 
er of the goods, to those dealing with him, 
and obtain a false credit upon the strength 
of this possession and apparent ownership. 
To hold that the mortgagee, after permitting 



the mortgagor to retain possession of the 
mortgaged property more than two years, 
can, as is argued, by taking possession a 
short time before the bankruptcy proceed- 
ings are commenced, make his mortgage good 
as against those who have become creditors 
of the mortgagor during those two yeai's, will 
strip of all remedial force and practically re- 
peal this statute, and this I shall not be the 
first judge to do. The case of Clute v. Steele, 
supm, in which the supreme court of Ne- 
vada held, upon a sale of pereonal property 
not accompanied with an immediate change 
of possession, "that a delivery before the 
attachment of any lien of a creditor will sat- 
isfy the law and validate the sale," is not 
decisive in this ease. The court was dealing 
with other sections of the statute, the lan- 
guage of which differs essentially from sec- 
tion sixty-six. 

Secondly— This mortgage is fraudulent and 
void as to creditoi-s, independent of the stat- 
ute. Taking the bill of sale and accompany- 
ing agreement together, it appears that, not- 
witlistanding the mortgage, the mortgagor 
was to remain in possession of the goods and 
continue to sell and ti-affic with them as his 
own, so long as the mortgagee pleased. This 
was, in fact, done for over two years with 
the knowledge and acquiescence of the mort- 
gagee. There is, on this point, a direct con- 
flict among the state courts not to be recon- 
ciled. In some, as in those of Massachusetts, 
JIaine and Michigan, the fact that the mort- 
gagor is left in possession with permission to 
sell and deal with the goods, is considered 
presumptive evidence of fx-aud only, which 
may be explained by proof that the mortgage 
was in fact bona fide. The weight of author- 
ity, however, in the state courts appears to 
be that the fraud in such case is an infer- 
ence of law, and that as to creditors the 
mortgage is void. Such is the rule in New 
York, New Hampshire, Ohio, Illinois and some 
other states, and which is decisive here in 
the supreme court of the United States. In 
Leavenworth v. Hunt, 11 Wall. [78 U. S.] 391, 
the mortgagors remained in possession of tli-? 
goods, and the testimony tended to show that 
they continued to Sell the goods with the as- 
sent of the mortgagee, and the coui't says: 
"If the facts were found by the jury, which 
the testimony tended to establish, the mort- 
gage was fraudulent and void as to credit- 
ors," citing Griswold v. Sheldon, 4 Comst. 
[4 N. Y.] 581; and Wood v. Lowry, 17 Wend. 
492. See, also, Lukins v. Aird, G Wall. [73 
U. S.] 78; Paul v. Crocker, 8 N. H. 288; Cat- 
lin V. Ouri'ier [Case No. 2,518]. 

The second bill of sale to Piper was so 
clearly a void transfer under the thirty-fifth 
section of the bankrupt act, that all claim 
under it was abandoned on the ai'gument. 
So much of Piper's proof as sets up a security 
must be expunged from the assignee's record 
of claims. It is so ordered. 
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Case No. 9,8SS. 

MORRILL T. ARMSTRONG. 

[4 Am Law ReV. 194.] 

District Court, D. West Virginia. 1869.1 

Orasts— Lands Isoluded— Ejectment — Poufei- 
TDBE FOR Failure to Register roR Taxa- 
tion— Release OF Forfeiture— Bar. 

[This was an action by Lett M. Morrill 
against James Armstrong and others to re- 
■cover a trust of fifteen hundred acres of land.] 

The instructions given to the jury in this 
•case, by Judge Jackson, embraced the follow- 
ing important points: A grant from the com- 
monwealth of Virginia for land, made in 179G, 
upon a survey in 1795, including within its 
limits prior claims of others, not specified 
otherwise than by the mention of the esti- 
mated quantity, excludes, by the pui-port of 
the grant, lands previously granted, as well 
as those entered but not granted, within the 
exterior boundai'ies of the later gi-ant. TVhere 
a person had adverse .possession of the lands 
of another, which was forfeited for the fail- 
ure of the owner to have the same entered on 
the books of the commissioner of the revenue, 
and pay the taxes thereon, and became vested 
in the commonwealth in 1836, the adverse 
character of the possession ceased; and when 
the commonwealth afterwards, by a special 
act of the legislature, passed in 1844, upon a 
redemption which was made in 1845, released 
the title to individuals, neither the possession 
before the forfeiture, nor that continuing 
while the title was in the commonwealth, can 
be added to that after the release took ef- 
fect, so as to bar an action for the lands. 

[From the judgment in this case in favor of 
the plaintiff a writ of error was sued out-by the 
defendants, from the supreme court, where the 
judgment of this court was affirmed. Mr. Jus- 
tice Strong dissenting. 14 Wall. (81 IT. S.) 120.] 
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Case IS"©. 9,8S3. 

Es: parte MORRIS. 

In re FOTE. 

[2 Lowell. 424; 2 16 N. B. R, 572.] 

District Court, D. Massachusetts. Aug., 1875. 

Bankroptov— Equity or Uksecured Creditor — 
Deficiexct — Waiver. 

1. If a mortgage, pledge, or lien be given by a 
principal debtor to secure his surety, and both 
principal and surety become insolvent, the cred- 
itors, whose claims the surety is bound for. have 
an equity to require the mortgaged property to 
be applied to the discharge of their debts specific- 
ally. 

[Cited in Mathews v. Abbott, Case No. 9.275.] 

2. This equity depends upon the equities be- 
tween the parties to the mortgages, and if by 
negligence of the creditors the surety is dis- 
charged, or if the state of accounts between the 

1 [Affirmed in 14 Wall. (81 U. S.) 120.] 

2 [Reported by Hon. John Lowell, LL. D., Dis- 
trict .Judge, and here reprinted by permission.] 



parties is such that the surety has lost his lien, 
the creditors have no lien. 

3. The creditors must first apply tibeir securi- 
ty, and prove against either estate for the defi- 
ciency only. 

4. If the holders of the claims secured by the 
mortgage to the surely prove in full, they waive 
their security. 

5. Whether, if the estate of the surety will 
pay no dividend, the pledged property should not 
be surrendered to the assignee of the principal, 
quaere? 

[Cited in Re Baxter, 12 Fed. 76.] 

Docti-ine of Ex parte Waring. 2— In June, 
1874, George F. Foye mortgaged his stock and 
fixtures to his brother, John W. Foye, to 
secure him for all liabilities he had assumed 
or might assume for the mortgagor. Within 
a few months both parties became bankrupt, 
and the petitioner was chosen assignee of 
both estates. He realized about $9,000 from 
the sale of the mortgaged property, and noth- 
ing of importance from any other assets in 
either case. Upon his petition, asking direc- 
tions for the distribution of the assets, the 
register notified all creditors, and from his 
report and from the papers on file it appear- 
ed that John W. Foye had indoi-sed for his 
brother for more than $15,000, all of which 
debt was outstanding, and formed the bulk 
of the indebtedness of both estates; that 
the creditors, holding the notes, had proved 
against both estates, and most of them had 
voted for the assignee; that none of them 
had appeared before him at the hearing of 
this petition; that one geneial creditor of 
George F. Foye had appeared and filed a 
brief, which was sent to the court The 
register reported that the money received for 
the stock and fixtures should be divided 
among the creditors of George P. Foye with- 
out distinction, because the holders of the 
notes had waived any equity they might have 
had, by proving in full, and voting under 
both bankruptcies; and l)€cause the assets of 
John W. Foye being insuflicient to pay any 
dividend, his creditors had suffered and could 
suffer no injury from the indorsements, and 
therefore the mortgage had become inopera- 
tive. 

LOWELL, District Judge. It is well set- 
tled that if a mortgage, pledge, or lien is 
given by a principal debtor to secm-e his 
indorsee or other surety, and both become 
insolvent, the holders of the notes or other 
debts for which the surety is bound have an 
equity to require the property to be applied 
to the discharge of their debts specifically. 
Many of the American cases upon Jhis sub-, 
ject are reviewed by the late Judge Hall in 
Jaycox's Case [Case No. 7,242], and by the 
learned American editors in 1 Lead. Oas. 
Eq. (Ed. 1859) p. 163. The English decisions 
I have not seen fully collected, but have had 
occasion to examine them more than once. 

2 The peculiar equity discussed in this case is 
known in England by the name of the leading 
case. Ex parte Waring (19 Ves. 345). 
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Some of the more important of tliem are 
Ex parte Waring, reported in three places, 
19 Yes. 345, 2 Rose, 1S2, 2 Glyn & J. 404; 
Powles V. Hargreaves, 3 De Ges, M. & G. 
430; Ex parte Carriek, 2 De Gex & J. 20S; 
Ex parte Copeland, 3 Deac. & O. 199; Ex 
parte Prescott, Id. 218; Inman v. Clare, 
Johns. Eng. Oh. 769; Bank of Ireland v. 
Perry, L,. K. 7 Exch. 14; City Bank v. Luckie, 
5 Ch. App. 773; Ex parte Dewhurst, 8 Oh. 
App. 965. 

Under all these decisions, in hoth coun- 
tries, the holdei's of the notes would prima 
facie have the equity -which I have referred 
to. But this equity is obtained by subroga- 
tion, and depends upon the equities between 
the parties to the mortgage. Thus it has 
been held that if the surety has been dis- 
charged by the negligence of the creditors, 
or if the state of the accounts between the 
parties is such that the surety has lost his 
lien, the creditors have no equity: Hopewell 
V. Cumberland Bank of Alleghany, 10 I^eigh, 
206; Bibb v. ilaitin, 14 Smedes «& il. 87; 
Yaughan v. Halliday, 9 Oh. App. 561; Ex 
parte Parr, Buck, 191. 

It is further settled that the creditors must 
work out their equity, and apply their security 
so as to prove against either estate for the 
deficiency only: New Bedford Sav. Inst. v. 
Fairhaven Bank, 9 Allen, 175; Jay cox's Case 
[supra] per Hall, J.; Powles v. Hargreaves, 
3 De Gex, M. & G. 430; Banner v. Johnston, 
L. R. 5 H. L. 157; Ex parte Joint-Stock Dis- 
count Co., L. R. 19 Eq. 1, 10 Ch. App. 198. 
There are many other cases, but none op- 
posed to these. The reason is, that the equity 
is primarily that of the two estates, and the 
general creditors of each have a right to say 
that the security shall be applied before the 
debt is proved. Indeed, the decision of Ex 
parte Waring was put wholly upon the equi- 
ties of the two estates, and several judges 
since have said that the secured or quasi 
secured creditors have no equity of their own; 
but this distinction has not been found use- 
ful, as the courts are bound to apply the 
equity, whoever may ask for the application, 
and they have found themselves obliged to 
apply it, in many of the cases, upon tlie peti- 
tion of the secured creditors. 

It results from this rule, that if the holders 
of the notes, or other privileged debts, prove 
in full, they waive their security: New Bed- 
ford Sav. Inst. V. Fairhaven Bank, 9 Allen, 
175; Jaycox's Case [supra], per Hall, J. I 
desire, however, to make one or two remarks 
on those cases. In Jaycox's Oase, Judge 
Hall said, very justly, that if the holdei's of 
the secured notes proved in full against the 
estate of the bankrupt principal, without 
the consent of the solvent surety, they would 
thereby release the surety to the extent of 
the value of the security, and at the same 
time abandon the security for the benefit of 
the estate of the principal. He had also said 
tliat the assent of the surety, or the fact 
that he was banknipt, would probably make 



no difference, as it clearly would not, be- 
cause the general creditors of the principal 
have a right to insist that full proof shall 
not be made against the principal's estate, 
except upon waiver of the security for their 
benefit. He, however, permitted the proofs 
in full against that estate to stand, apparently 
upon the ground that the resulting rights of . 
the paities might be settled in another ac- 
tion, which is technically sound; but the 
bankiTjpt court has undoubted power, and it 
would sometimes be its duty to see that the 
property was actually surrendered, at least 
before dividends are paid upon the proofs." 
A court of law, in an action arising out of 
the very case before Judge Hall, refused to 
give the surety the benefit of such a supposed 
release: Merchants' Nat. Bank v. Oomstock, 
55 N. Y. 24. 

In the case in 9 Allen, it was held, and very 
justly, that proof against both estates waived 
the security. The consequent equities were 
not considered, and no one appears to have 
asked for their determination. They would 
be that the surety's estate must surrender the 
seem-ity, and that the proofs against that 
estate must be reduced to the extent of the 
full value of the security. 

In the present case, the proof having been 
made against both estates, the rule above indi- 
cated would be followed, but for the fact that 
there will be no dividend in the estate of 
John W. Foye, and therefore it is not wortli 
while to go to the expense of reforming the 
proofs. 

I am somewhat inclined to think the other 
reason given, by the register for regarding 
the mortgage as valueless may be sound. 
The mortgage being for the indemnity of the 
surety, and the holders of the notes having 
no equity excepting through him, although 
it is perfectly clear that this equity does not 
depend on the surety's being personally damni- 
fied, or upon his having been damnified be- 
fore his bankruptcy, yet I think it may be 
doubted Avhether the assignee of the principal 
has not a right to the security, when it is 
dear that no damage can possibly happen 
to the estate of the bankrupt surety. A 
doubt arises, on the other hand, from this 
consideration. Suppose the surety should 
not obtain his discharge, would he not have 
a right to say that the property ought to 
have been applied exclusively to his exonera- 
tion, and not to the general debts of his prin- 
cipal? Tliis might be met, perhaps, by those 
creditors tendering him personally an in- 
demnity, or, as they have a largely control- 
ling voice in both bankmptcies, by procm-ing 
his discharge. It must be admitted too, that 
the American decisions seem to regard the 
equity as a positive one, subject only to the 
rights of the surety. 

I place my decision, therefore, upon the 
ground that the creditors have proved in full, 
and acted as general creditors of the estate of 
George P. Foye, the principal, and thereby 
have waived the security. 
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The assignee is to divide tlie proceeds of 
sale, pro rata, among all tlie creditors of 
George F. Foye. 

[See Case No. 5,021.] 



Case 'No, 9,824. 

In re MORBIS et al. 

[19 N. B, R. Ill; 19 Alb. Law J. 281; 36 Leg. 
Int 215; 26 Pittsb. Leg. J. 121.] i 

District Court, W. D. Pennsylvania. Jlareh 7, 
1879. 

Bankruptcy — ^Dischahge— Br Decree of Court 

— Composition Proceedings — Pbcuniart 

Consideration to Creditor. 

No act done in composition proceedings, though 
of the description ot the ofiEence mentioned in 
the eighth clause of section 5110, Rev. St., can 
be set up against the discharge of a bankrupt 
by decree of the court. 

Rule to show cause why the specifications 
of objections filed should not be stricken off 
as insufficient in law, and the said petition- 
ers [MoiTis and Nathan Morganstern] be dis- 
charged. 

Malcolm Hay, for opposing creditors. 
S. Schayer, Jr., for bankrupts. 

KETCHUM, District Judge. The specifica- 
tions of objections to discharge in this case 
are filed under the eighth clause of section 
29 of the act of March 2, 1867,— section 5110, 
Rev. St [14 Stat. 531],— which reads as fol- 
lows: "If the bankrupt, or any person in his 
behalf, has procured the assent of any cred- 
itor to his discharge, or influenced the action 
of any creditor at any stage of the proceed- 
ings by any pecuniary consideration or obli- 
gation, his discharge shall not be granted." 
It is charged that the petitioners, in proceed- 
ings in composition in this case, by pecuniary 
consideration or obligation, influenced cer- 
tain creditors to contribute their votes to 
constitute the legal quorum to adopt the 
resolution. That the sum of eighteen hun- 
dred dollars was promised the said creditors 
on confirmation of the composition, and that 
said creditors voted for the composition. 
The composition failed for want of sufficient 
votes, and the bankrupts have gone through 
bankruptcy up to the application for dis- 
charge. Can the specifications, if ti'ue, de- 
feat their discharge? Does the clause "at 
any stage of the proceedings" include the 
composition proceedings? Composition pro- 
ceedings under the bankrupt law are, no 
doubt, proceedings in bankruptcy; but are 
they so to be considered with reference to 
the prohibitory clause denying the bankrupt 
his dischai'ge for the causes therein set 
forth? Proceedings in composition consti- 
tute a mode of distributing pro rata ttie val- 
ue of the estate of the debtor according to 
the estimate of a quorum of creditors, sub- 



1 [Reprinted from 19 N. B. R. Ill, by permis- 
sion. 19 Alb. Law J. 281, contains only a partial 
report] 
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ject to the approval of the court The pro- 
ceedings are chiefly an amicable arrange- 
ment between the debtor and his creditors. 
The debtor has simply to pay what he has 
agreed to pay, and he is ipso facto dischar- 
ged. No penalties are provided for punish- 
ing specified ofEences of the parties. The 
arrangement is left to the approval or non- 
approval of the court, looking only to the 
question: What is best for all concerned, ac- 
cording to equity and justice? If adopted 
and caiTied out, it ends the bankruptcy, and 
the bankrupt discharges himself. 

Composition was not thought of when the 
section embracing the clause referred to was 
enacted. For more than seven years before 
composition was engrafted on our system 
of bankruptcy men were discharged .by de- 
cree of the court; and all that time this sec- 
tion containing this clause was in force, and 
of course was only aimed at the offences 
specified as taking place in regular bank- 
ruptcy. There is nowhere in the law any 
provision extending this clause to things 
done in composition as if done in bankruptcy- 
It could not operate on discharge in compo- 
sition if it were extended. Composition has 
its own discharge, which could not be reach- 
ed by it The clause is penal in its nature, 
and cannot be extended by mere implication. 

Composition and bankruptcy are both com- 
plete systems looking to different modes of 
discharge. Neither requires the other, nor, 
after the original petition, is any part of the 
one proceedings in the other. The proceed- 
ings in bankruptcy of themselves alone, and 
excluding entirely the proceedings in compo- 
sition, form the basis of the decree of dis- 
charge. Not without the most miscellane- 
ous confusion of two entirely different pro- 
ceedings can anything done at any time in 
composition proceedings be called "any stage 
of the proceedings" in bankruptcy resulting 
in a decree for a discharge. I do not think 
anything wrong done in composition proceed- 
ings, though of the description of the offence 
in this clause can be set up against the dis- 
charge of the bankrupts by decree of the 
court. 

Rule absolute. 
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In re MORRIS. 

[Crabbe, 70; 1 Law Rep. 354.] i 

District Court, E. D. Pennsylvania. Feb. 3, 
1837. 

Bankkuptct — Effect of Supersedeas— Jurisdic- 
tion OP District Judge — Debts Proven — 
Laches— Pkesomption of Payment — Notice. 

1. The effect of a supersedeas, lawfully or- 
dered, is to annihilate a commission of bankrupt- 
cy, and -to place the bankrupt with his estate and 
effects in the same situation they would have 
been in had it never existed. 

1 [Reported by William H. Crabbe, Esq. 1 
Law Rep. 354, contains only a partial report.] 
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2. In England, the clianeellor's authority, in 
bankruptcy, is without any precise boundaries, 
and is exercised on very broad and general prin- 
ciples, for the purposes of justice and the protec- 
tion of parties. 

3. In England, 'the authority of chancery, in 
bankruptcy, is derived from the bankrupt laws, 
either by express grant or by construction or im- 
plication, and not from the general power of the 
chancellor. 

4. A district judge of the United States has 
power to supersede a commission of bankruptcj', 
by construction or implication from the bank- 
rapt law of the 4th April, 1800 (1 Story's Laws, 
732 [1 Stat. 197]), and without the express grant 
of such power therein. 

[Cited in Ee Hamlin, Case No. 5.994; Re 
Thomas. Id. 13,891; Allen v. Thompson, 10 
Fed. 123.] 

5. It cannot be inferred from Lucas v. Morris 
[Case No. 8,587], that the district judges possess 
no powers, under the bankrupt law, that are not 
expressly given to them. 

6. Neither the English chancellor nor a dis- 
trict judge of the United States has any juris- 
diction, in bankruptcy, virtute oflBciorum, but 
only from the statutes. 

[Cited in Re Thomas, Case No. 13,891.] 

7. A supersedeas may be issued after a bank- 
rupt has obtained his certificate. 

8. A decree, rightfully and deliberately made, 
and long acquiesced in by all parties interested, 
will not be revoked unless it be clearly shown 
that justice requires it. 

9. The commissioners of a bankrupt's estate 
cannot allow a judgment debt, which has slept 
for thirty years, to be proved before them, unac- 
companied b.v sufficient reasons for the neglect 
to prosecute it. 

[Cited in Re Thomas, Case No. 13,891.] 

10. The presumption of payment from lapse 
of time may be rebutted by circumstances which 
are for the consideration of a jury; but when a 
petitioner seeks to have a supersedeas of a com- 
mission of bankruptcy revoked, in order to allow 
him to prove debts against which there is a pri- 
ma facie presumption of payment, he must sat- 
isfy tlie court that he has a fair and reasonable 
expectation of rebutting the presumption, if the 
opportunity is afEorded him. 

11. What effect the bankruptcy and death of 
a party will have to prevent the barring, by lapse 
of time, of a judgment against him, is a question 
of law for the court to decide; as, also, the dif- 
ference between a bond and a judgment with 
reference to the presumption of payment arising 
from lapse of time. 

12. The fact that any interest, however small, 
will profit thereby, is not sufficient ground to re- 
voke a decree; the preponderance of equity on 
the whole case will be looked to. 

[Cited in Re Thomas, Case No. 13,891.] 

13. There is nothing unusual, illegal, or im- 
proper, in the bona fide assignee of a judgment 
becoming the purchaser, at sheriff's sale thereon; 
or in his giving a credit on the judgment for the 
amount of the purchase-money- Neither is it 
illegal in such a holder of a judgment to pur- 
chase, in his own name, but for the use of the 
representatives of the original defendant, a por- 
tion of the property sold. 

14. An order of supersedeas will annul a com- 
mission of bankruptcy without a formal writ be- 
ing issued. 

15. The fact of certain creditors of a bankrupt 
residing in the city where the legal proceedings 
are had, does not entitle them to any more spe- 
cial notice of the various steps taken than those 
who live at a distance. The only notice required 
is by Gazette. 



16. B. M., a certified bankrupt, died during 
the continuance of the commission, having first 
devised to his wife all his property, real or per- 
sonal, which he then possessed or might after- 
wards acquire. Subsequently, M. M., the wife, 
died, having first devised all her estate, real 
and personal, to N., a daughter, and making H. 
M., a son, her executor. Real property of R. M. 
being afterwards discovered, H. il. had suffi- 
cient interest therein to entitle him to petition 
for, and obtain, a supersedeas of the commission. 

17. It is doubtful whether a certified bankrupt, 
pending the commission, has sugh a possibility 
coupled with an interest in property discovered 
after his death, as will enable such property to 
pass under a general devise by him. 

18. Where a petitioner, subsequently to filing 
his petition, acquires anew right, which is matter 
of record, and does not affect the merits of the 
controversy, and the opposing parties do not, 
within a reasonable time, object to his original 
right, or require him to show that subsequently 
acquired, they lose their ability so to object or 
requiie. 

19. The bankrupt law (of 4th April, ISOO: 1 
Story's Laws, 732 [1 Stat 19]), requires extraor- 
dinary promptness on the part of the creditors 
to bring the proceedings to a close, and counte- 
nances no neglect or delay. 

[Cited in Re Robinson, Case No. 11,941; Re 
Thomas, Id. 13,891.] 

On the 2Sth of July, 1801, a commission of 
banlcruptcy, under the act of 4th April, 1800 
(1 Story's Laws, 732 [1 Stat 19]), was issued 
from the district court for the district of 
Pennsylvania, against Robert Morris; after 
various preliminary proceedings, and the 
proof of sundry debts, amounting in the whole 
to about three millions of dollars, the com- 
missioners executed an assignment to John R. 
Smith, John Craig, and Nathan Field, on the 
8th December, 1801, they having been elected 
assignees by the creditors. All proceedings 
then ceased, and, up to the year 1825, no ac- 
tion of any kind was taken in the matter. 
On the 21st November, 1825, Henry Morris, 
a son of Robert Morris, petitioned Judge 
Peters, the then district judge, to vacate and 
supersede the commission of bankruptcy; stat- 
ing that Robert Morris was then dead; that the 
large estate left by him was being wasted 
and misapplied by means of the neglect of the 
creditors and assignees; and that it was no 
benefit either to the creditors or to the bank- 
rupt and his heus. A rule to show cause 
was granted on this petition, returnable on 
the 26th December, 1825, and the time subse- 
quently enlarged to the 13th January, 1826. 
But the petition was then no further prosecut- 
ed. On the 15th January, 1830, the applica- 
tion was renewed, on behalf of Henry Morris, 
to Judge Hopkinson, who had succeeded 
Judge Peters. 

Mr. Williams, for petitioner. 

The power of acting under the banla-upt 
law is given to the judge, and not to the court. 
Act 4th April, 1800 (1 Story's Laws, 732 [1 
Stat 19], §§ 2, 3, 14, 19, 28); Lucas v. Morris 
[Case No. 8,587]. And this power remains 
under the repealing act. Act 19th Dec, 1803 
(2 Story's Laws, 909 [2 Stat. 248]), Lucas v. 
Morris [supra]. There is no fixed rule in 
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England or the United States as to the causes 
of superseding a commission of bauM'uptcy: 
it is an application to discretion. We do not 
mean to say that the district judge has in all 
cases the same power with the chancellor, 
but that he has in the case of a supersedeas. 
The commission of bankruptcy is considered, 
in England, as a species of execution, and, 
therefore, vmder the direction and control of 
the comrt by the authority of which it is is- 
sued, 2 Madd. 608, 609; Ex parte Poo3e, 2 
,Cox, Ch. 227; cited, 2 Madd. 616; Ex parte 
Donovan, 15 Ves. 8. After the length of time 
which has elapsed without any action on the 
part of the creditors, we are justified in sup- 
posing that they have abandoned the com- 
mission, or consented to its being superseded. 
Ex parte Duckworth, 16 Ves. 416. And see, 
also. Ex parte Proudfoot, 1 A&. 252; Ex parte 
Lees, 16 Ves. 472; Troughton, v. Gitley, Amb. 
630; Ex parte Wood, 1 Atk. 221; Ex parte 
Lavender, 18 Ves. 18. 

No counsel appeared to oppose the petition. 

On the 22d January, 1830, Judge HOPKIN- 
SON ordered that special notice of the appli- 
cation should be given to John H. Huston, 
the petitioning creditor; and a- public notice, 
in the Gazette, to all creditors of the bank- 
rupt, that the judge would proceed to hear 
and decide upon the petition on the 19th Feb- 
ruary. On that day proof was made that 
the notices, respectively, had been given in 
conformity with the order. The application 
then rested till the 17th September, 1830; and, 
on that day, no opposition having been made, 
it was ordered, "that the commission issued 
in the case be vacated and superseded, ac- 
■cording to the prajrer of the petitioner." 

In March, 1791, a judgment was obtained 
by Joshua B. Bond against Robert Morris, 
and a testatum fi. fa. was issued thereon 
on the 1st February, 1708. Mr. Bond having 
died, his administrator issued a scu-e facias,* 
to the use of William Rawle, against the rep- 
resentatives of Robert Morris, on the 1st 
April, 1830; and on the 6th December, 1830, 
judgment was confessed on the sci. fa. by the 
attorney of Robert Morris's representatives; 
a, fieri facias was then issued and levied on 
certain lands, now in Schuylkill county, which 
were sold in October, 1831, under a vendi- 
tione exponas to William Rawle, Jr., Esq., for 
^5,100. 

On the 8th December, 1836, a petition was 
filed by William Sansom, praying that the 
supersedeas might be revoked. The petition- 
er set forth, that he was a creditor of Robert 
Morris, by a judgment, upon which there was 
<iue the sum of $9,48412, with interest from 
the 23d December, 1805, and also by another 
judgment obtained by John Dimwoody, for 
a, large amount. He recited the commission 
of bankruptcy against Mr. Morris, and his 
■certificate of discharge, and said he had learn- 
ed that a supersedeas had lately been granted, 
but that he had not been able to learn upon 
whose application, or upon what grounds. He 
represented that no notice was given to him, 
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or, as far as he could learn, to any other cred- 
itor, of the application for the supersedeas; 
that he .had a considerable interest in pro- 
ceeding under the commission; and that he 
was advised, that if the power existed to take 
it away, it could not be exercised withoiit 
due notice, and. an opportunity to be heard. 
The affidavit verified the petition, particular- 
ly as to his having had no notice of the appli- 
cation for the supersedeas. 

The case came on to be heard on the 30th 
December, 1836, before Judge HOPKINSON, 
and was argued by Mr. Wharton for the pe- 
titioner; and by Mr. Williams, who appeared 
for Henry Morris; Mr. Tilghman, who ap- 
peared for Wm. Rawle, Jr., Esq.; and J. S. 
Smith, who appeared for the representatives 
of Robert Morris, against the petition. 

Mr. Wharton, for the petition. 

There is no bona fide purchaser without no- 
tice, who has paid money for his purchase, 
whose rights will be affected by granting the 
prayer of the petitioner; but if there was 
such a purchaser, as the proceeding of super- 
sedeas was without the jurisdiction of the 
judge, the purchaser is not entitied to the 
same protection as if he had purchased un- 
der a judgment in a court of law, of which 
all must take notice. It may be m-ged that 
the petitioner is not entitied to be heard, be- 
cause the debt on which he claims is to be 
presumed to be^paid, on accoimt of the time 
which has elapsed since it was last prosecut- 
ed. It is true, that after a certain period of 
time payment will be presumed on bonds, 
judgments, &c., but this is not a presumption 
overruling all objection^ like that of cases 
within the statutes of limitation; it arises 
from circumstances, and may be repelled by 
other circumstances; and whether it is or is 
not so repelled is a matter for a jury to de- 
cide. 2 Starkie, Ev. 270, 824; Foulk v. 
Brown, 2 Watts, 209, 215; Summerville v. 
Holliday, 1 Watts, 507; Nickle v. McFarlane, 
3 Watts, 165. And in this case the payment 
or non-payment is a question of fact for a 
jvury under the o2d and 58th sections of the 
act of 4th April, 1800 (1 Story's Laws, 732; [2 
Stat. 19]). The petitioner has four reasons to 
urge against the presumption;— the banknipt- 
cy of Mr. Morris; his death; the difEerence 
between a judgm;nt and a bond, non-payment 
of interest on a bond being strong ground for 
presuming the principal to have been paid; 
and the fact of the existence of property in 
Schuylkill county being unknown till recent- 
ly. It may also be objected that the petition- 
er never proved his debt under the commis- 
sion, but the objection is of no weight, as a 
creditor may prove at any time. Archb. 
Bankr. (5th Ed.) 124. We deny that such au- 
thority as is here claimed is vested in any 
judge exercising the powers given by the 
bankrupt law. All the power of this court, in 
bankruptcy, is derived either from the act of 
congress, or, by necessary inference, from the 
English system. The moment the party was 
declared a bankrupt the power to issue a 
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supersedeas was lost, and there is no hint in 
the act of any such authority as has been 
here exercised, to deprive the commissioners 
of the property vested in them. Act 4th 
April, 1800 (1 Story's Laws, 732 [2 Stat. 19] 
§§ 3, 5, 8, 10, 11, 36, 45); Act 19th Dec, 1803 
(2 Stoiy's Laws, 909 [2 Stat. 24S]). There is 
not a syllable of authority in England or 
America to supersede the commission, un- 
der such circumstances, after the certificate 
of discharge. A bankrupt law is to be con- 
strued more favorably to a creditor than an 
insolvent law, yet there is no supersedeas un- 
der the insolvent law. Power v, HoUman, 2 
Watts, 218. The district judge has not the 
same power to supersede as the English chan- 
cellor. Lucas V. Morris [Case No. 8,587]. The 
refusal of the assignees to act did not revest 
the property in the bankrupt, but it remain- 
ed in the commissioners. Willis v. Row, 3 
Yeates, 520; Gray v. Hill, 10 Serg. & R. 
43G; Wickersham v. Nicholson, 14 Serg. & 
R. 118; Cookson v. Turner, 2 Bin. 453. There 
can be no equity shown for issuing the super- 
sedeas; and the petition of Hemy Moriis 
for that purpose, together with the reasons 
assigned in it, Is totally unprecedented. 

ilr. Williams, against the petition. 

The property is not vested in the commis- 
sioners, but remains in the bankrupt until the 
assignment. Doe v. Mitchell. 2 Maule & S. 
440; Carleton v. Leighton. S Mer. 667, 672. 
There never has been any assignment; the 
instrument remained with the clerk of the 
eommissioners, and the property with the 
bankrupt It would be inequitable to revoke 
the supersedeas now, when third parties have 
acted on the rights it gave them. 

BY THE COURT.— If the property remain- 
ed vested in the bankrupt and his heirs, how 
could the supersedeas affect it; or affect 
those who had acquired a right to it, under 
him or his heirs? 

Mr. Williams,— Although the legal estate was 
in the bankrupt, the beneficial interest was in 
his creditors, and would pass to the assignees 
when duly appointed and accepting. It is 
now as much too late for this application as 
it is for a writ of error or a bill of revivor in 
the matter. The San Pedro, 2 Wheat. [15 XJ. 
S.] 132, 137; 9 Pet. [34 U. S.] Append. 771, 
782; Ex parte Roffey, 19 Ves. 468. And Mr. 
Sansom, being neither a party nor a privy, 
has no right to make it. The debt ou which 
the application is founded is barred by lapse 
of time, and could be resisted before a com- 
mission. Diemer v. Seehrist, 1 Pa. [1 Pen. & 
W.] 4^0; Power v. HoUman, 2 Watts, 218; 
Dewdney's Case, 15 Ves. 479; Cope v. Hum- 
phreys, 14 Serg. & R. 15; Nickle v. M'Far- 
lane, 3 Watts, 167; Giles v. Baremore, 5 
Johns. Ch. 545. As Mr. Sansom did not prove 
under the commission, he had no right what- 
ever to auy kind of notice. Ex parte Smith, 
1 Glyn & J. 257; Alderman Backwell's Case, 
1 Vem. 208; Ex parte Duckworth, 16 Ves. 
416. The supreme court having adopted the 
English chancery rules, in the absence of oth- 



ers, the district judge should cany acts of 
congress into effect on the same rule and 
principle. Supposing Mr. Sansom had a right 
to be heard, has the judge exceeded his power 
in granting the supersedeas? If such a power 
did not exist, the difficulties would have been 
insurmountable, in the numerous cases and 
circumstances which would have arisen un- 
der the act, had it remained in force. In al- 
most every ease under the law, the disti'ict 
judge is put in the place of a chancellor with 
the same power that he has in bankruptcy, 
at least as to all powers necessary to carry 
the act into effect. A commission of bank- 
ruptcy is called here, as in England, a species 
of execution; and the authority which issues 
an execution has control over it and superin- 
tends it. No statute in England gave power 
to the chancellor to supersede a commission 
till the reign of Wm. IV.; it has always been 
an incidental power of the authority issuing 
the commission. Ex parte Freeman, 1 Ves. 
«& B. 40, 41; Ex parte Matthews, 3 Atk. 816. 
Ail the books on bankruptcy show that the 
power to supersede a commission has never 
been doubted as an incidental power. When 
congress passed this act, they must have 
known of the construction which carried this 
power with it, and, using the same language, 
must have intended to allow the same con- 
sti'uction. Lucas v. Morris [Case No. 8,587], 
decides that the district judge has not all the 
powers of the chancellor. To this we agree, 
but we contend that he has all the ordinary 
powers; he is continually exercising them; 
the petitioner himself asks an issue in this 
case, when an issue is only specifically allow- 
ed in three cases under the act of 4th April, 
1800 (1 Story's Laws, 7§2, §§ 3, 28, 52 [2 
Stat. 19]) and the petition does not come with- 
in one of the cases where an issue is allow- 
ed. Granting an issue, a supersedeas, or a 
bill of review, is an ordinary exercise of 
chanceiy power by the district judge, without 
express authority. There never has been a 
system of bankruptcy without a power of 
superseding, and, if it is not in the district 
judge, where is it? If there is no power of 
superseding the commission, the estate may 
be wasted and mismanaged to the end of time 
without any remedy. 

It is objected that, even if the judge has 
the power, the fact of the bankrupt having 
obtained his certificate should have prevented 
the issuing a supersedeas. We can show 
cases where a supersedeas has been granted 
in England after certificate; and, as the ob- 
jection concedes the power, this becomes 
merely a question of expediency. 2 Madd. 
616; Ex parte Poole, 2 Cox, Ch. 227; Ex parte 
Moule, 14 Ves. 602. If the object of the com- 
mission has not been and cannot be answer- 
ed, like an execution, it will not be permitted 
to stand. The debts originally proved against 
Mr. Morris amounted to three millions of 
dollars, but, by the neglect of the commission, 
they amount at this time to nine millions; a 
great injustice to the banki'upt, and an end 
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very different from that intended to be reach- 
ed by the appointment of the commissioners. 
Laches alone Is a sufficient ground for super- 
seding a commission. Ex parte Proudfoot, 1 
Att. 252; Ex parte Lees, 16 Yes. 472; Trough- 
ton V. Gitley, Amh. 630. And commissions 
have been superseded for the benefit of the 
bankrupt. Ex parte Wood, 1 Atk. 221; Ex 
parte Lavender, 18 Ves. 18. 
Mr. Tilghman, on the same side. 
Mr. Sansom must be considered as having 
been present at the time of the application of 
Henry Morris, and as not objecthig when the 
supersedeas was granted, for the whole sys- 
tem of notice in bankruptcy, both here and in 
England, is such as was followed by the 
judge. Notice in the Gazette is all that is re- 
quired. The same sort of notice is given to 
creditors who have judgment or mortgage on 
land sold by the sheriff; if they do not come 
in on that notice they lose their priority, as is 
also the rule in the orphan's court Mr. 
Kawle has acquired rights on the faith of the 
supersedeas, and we protest against its valid- 
ity being questioned now, especially by a per- 
son in Islv Sansom's position. Cope v. Hum- 
phreys, 14 Serg. & R. 15. If no supersedeas 
had been ordered, the commission of bankrupt- 
cy, being but a statutory execution, and no pro- 
ceedings having been had under it for so long 
a time, this torpidity would divest the com- 
missioners and assignees of the property, and 
the commission with all rights under it would 
expire by the lapse of time. The heirs of 
Mr. Morris could have recovered their lands 
in England had there been no supersedeas. 
Mr. Sansom and all the other creditors are to 
be presumed to have been paid, from the 
lapse of time, and payment is a sufficient 
ground for supersedeas in all cases. The act 
of 4th April, 1800 (1 Story's Laws, 732 [2 
Stat 19]), using the same words, must have 
been intended to give the same powers as the 
English statute. 
J. S. Smith, on the same side. 
Tills petition is unprecedented and anoma- 
lous. It is an application to a judge to re- 
verse his own decree because he had no pow- 
er to make it. If the judge had no power to 
order the supersedeas, it is void, the commis- 
sion still exists, and this application is un- 
necessary. All powers given to the judge by 
the bankrupt law are of a judicial character. 
The power to issue the commission is confin- 
ed to a judicial officer, and judicial power to 
issue implies power to eonti-ol, refuse, or su- 
persede the commission, for it is in the nature 
of an execution; and when power is given to 
a judicial person to issue an execution, it is 
an incident to the power that he may set the 
execution aside. The power of the chancellor 
under St 13 Eliz. c. 7, § 2, is given to him in 
the same words as the power given to the 
judge by the act of 4th April, 1800, § 2 (1 
Story's Laws, 733 [2 Stat 19]). There is no 
power to supersede given to the chancellor by 
the English acts which is not given to the 
judge by our act The English statutes give 



CCase No. 9,825) MORRIS 

an express power to supersede in but two 
cases. St. 5 Geo. H. c. 30, § 24; Act 4th 
April, 1800, §§ 3, 28 (1 Story's Laws, 733, 741 
[2 Stat 22, 28]). The chancellor has no 
power in bankruptcy but what is derived 
from the acts of parliament, and when he su- 
persedes, it is by virtue of the discretionary 
or incidental power given to him by those 
acts, in other cases than are therein expressly 
mentioned. 2 Madd. 609; Ex parte Freeman, . 
1 Ves. & B. 40; Ex parte Lund, 6 Ves. 782; 
Phillips V. Shaw, 8 Ves. 250. If the judge 
can supersede only in the cases specially 
mentioned, the commission might be perpet- 
ual, though fraudulent or collusive, and 
though all parties consented to the supei-se- 
deas, or the debts had been all paid. Very 
many judicial powers are given by the stat- 
ute and exercised by the judge. Act 4th 
April, 1800 (1 Stoiy's Laws, 732 [2 Stat. 19], 
§§ 2, 3, 19, 36, 47, 51, 52); U. S. v. Lawrence, 
3 Dall. [3 TJ. S,] 42. It can only be inferred 
from Lucas v. Morris [supi-a], that the dis- 
trict judg^has not exclusive jurisdiction over 
the entire execution of the bankrupt law, as 
the chancellor has in England; and the only 
point positively decided by the case was that 
the judge could not call the assignees to ac- 
count See Ex parte Cowan, 3 Barn. & Aid. 
123. If the district judge acts judicially in 
bankruptcy, and the chancellor has no great- 
er power under the acts of parliament than 
the judge under the act of congress; we may 
take the acts of the chancellor as a precedent. 
The power of the chancellor to grant a super- 
sedeas appears to be conceded, except where 
a certificate has been issued. But a super- 
sedeas has been granted after certificate. Ex 
parte. Poole, 2 Cox, Oh. 227; Ex parte Moule,- 
14 Ves. 602. Where it has been refused after 
certificate, it has been for the benefit of the 
bankrupt, in order that, after conforming to 
the law, he shall not be exposed to the effect 
of his debts by superseding the commission 
and all that has been done under It; Ex parte 
Leaverland, 1 Atk. 145. If the judge has 
power to supersede, and has superseded, why 
should he now revoke it? The whole argu- 
ment and inquiry now is as to the effect of 
the supersedeas upon certain lands in Schuyl- 
kill county, since purchased by a third party. 
Mr. Sansom has no right to ask that the su- 
persedeas shall be revoked merely to let him 
in to prove his debt after he has had nearly 
thirty years to come in and has not done so, 
although living in the city where the com- 
mission sat. His interest in the property 
now discovered is but one-ninth of one per 
cent.; so trifling a proportion that it cannot 
be supposed he will seriously prosecute his 
claim, even if the commission should be re- 
opened. The petitioner denies the judge au- 
thority to order a supersedeas, but asks him 
for a procedendo, when both powers must 
come from the same source. If a procedendo 
should be ordered, justice requires that it 
should be upon terms, so as not to affect 
rights acquired under the supersedeas. 
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Mr. Wharton, in reply. 
We deny that the judge had power to grant 
the supersedeas. Jurisdiction and power 
have different meanings: the first has a gen- 
eral scope or bearing, the second is some- 
thing that exists within the first A general 
jurisdiction implies the power necessary to 
execute it. If the judge had general jurisdic- 
tion in bankruptcy, all general powers would 
exist within that sphere; but if the jurisdic- 
tion is given by statute, and is limited, then 
no power can be implied. In England there 
is no statute giving power to the chancellor; 
the first rise of his authority is unknown, but 
it is now as large as the whole broad and 
sweeping chancery jurisdiction, and of it his 
authority in bankruptcy is part. Wright v. 
Simpson, 6 Ves. 732; Eden, 449, citing Anon., 
14 Ves. 451. The English bankrupt laws are 
framed with a view to the authority of the 
chancellor in the exercise of his ordinary ju- 
risdiction. Ex parte Bradley, 1 Rolle,'202. 
But no such power or jurisdiction is given to 
the district judge; the district court has no 
equity jurisdiction but in granting injunc- 
tions. 

BY THE COURT.— In the cases in 14 Ves. 
and nolle, just cited, the chancellor did not 
claim the power he then exercised hy virtue 
of his chancery juiisdiction, but by the inter- 
pretation and construction of the statutes of 
bankruptcy. He -derives all his authority 
from the statutes and the inferences from 
them. 

Mr. Wharton.— By confiding the execution 
of the bankrupt laws to the chancellor it was 
a reasonable inference tliat it was intended 
he might use his powers as chancellor to car- 
ry the laws into effect. But if the execution 
of the statutes had been confided to a com- 
mon law judge, no such inference could have 
been drawn. The district judge here has no 
such powers as the chancellor, and, of course, 
the act of congress in referring to the district 
judge, intended only to let him exercise the 
powers in bankruptcy that he had in his ordi- 
nary jurisdiction; Lucas v. Mon-is [supm]. 
It is ti-ue that the judge has certain judicial 
powers under the bankrupt law, but they are 
limited, and cannot be extended beyond those 
limits. Even if the power of the district 
judge is commensurate with that of the chan- 
cellor, the chancellor himself is without pow- 
er to grant a supei-sedeas in a ease like the 
present. The fact of its being without prec- 
edent in the innumerable English bankrupt- 
cy cases is proof that the power does not 
exist The chancellor would require the ex- 
press affirmative consent of the creditors, 
both those who had proved and those who 
had not, before he would supersede a com- 
mission. 1 Mont. Dig. Bankr. 366, 369. The 
assent Is assumed here, but such consent can 
only be shown by a writing signed by the 
creditors, and praying for the supersedeas. 
And consent cannot be implied from the 
mere fact of publication. 2 Mont. Dig. 
Bankr. 313. The real ground assigned for 
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the supersedeas is not the consent, but the 
neglect, of the creditors. A totally unprece- 
dented ground. It is contended that the legal 
interest has never been out of the bankrupt; 
but our law is different in this respect from 
that of England. St. 34 & 35 Hen. VIII. c. 4, 
§ 1; 13 Eliz. c. 7, § 2; 5 Geo. II. c. 30, § 37; Act 
4th April, ISOO (1 Story's Laws, 732 [2 Stat 
19], §§ 5, 50). Both the legal and beneficial in- 
terests were in the commissioners, so contin- 
ued if the assignees did not accept and so 
continue, unless— inconsistently with law— 
they have been divested thereof by the super- 
sedeas. It is not too late to make this appli- 
cation, as a bill of review will lie at any time 
within twenty years. 2 Smith, Pr. Eq. 50. It 
is alleged that there is a purchaser for a valu- 
able consideration, on the faith of the super- 
sedeas. The person claiming this position 
should show affii-matively that he has actually 
paid a valuable consideration in money, it not 
being sufficient if the judgment creditor has 
allowed a ei-edit on the judgment for the 
amount of the purchase-money; and the par- 
ty claiming as an innocent purchaser should 
also show that he had no connnexion with 
the petition for a supersedeas, and that he 
was ignorant of its invalidity. Harrison v. 
Southcote, 1 Atk, 538; Hardingham v. Nlch- 
olls, 3 Atk. 304. 

HOPKINSON, District Judge. On the 
28th day of July, 1801, a commission of bank- 
ruptcy was issued by the district judge for 
the Pennsylvania district, against Robert 
Morris, directed to John Hallowell, Joseph 
Hopkinson, and Thomas Cumpston, commis- 
sioners. The bankrupt being duly sum- 
moned, sun-endered himself to the commis- 
sioners, and submitted himself to be exam- 
ined; the commissioners having previously 
declared the said Robert Morris a banlcrupt. 
On the 6th day of August the commissioners 
received proof of sundry debts. On the 26th 
of August proof of debts was received from 
about twenty-one creditors, and the choice of 
assignees postponed until the 12th day of 
September. On that day further proofs of 
debt were received from nearly forty of the 
creditors of the bankrupt. At several subse- 
quent meetings of the commissioners proofs 
of debts were continued to be received, 
amounting in the whole to upwards of nine- 
ty, and whose aggregate amount of debt was 
about three millions of dollars. On the Stli 
day of December, 1801, the commissioners 
executed an assignment of all the estate and 
effects of the bankrupt to John R. Smith, 
Esquire, and John Craig, and Nathan Field, 
merchants, they being the assignees clioBen 
by the creditors. Here the proceedings by 
and before the commissioner stop. The as- 
signment still remains among the papers of 
the commission, never having been accepted 
by the assignees, nor any counterpart exe- 
cuted by them. No attempts were made by 
or on the part of the creditors to call upon 
the assignees to execute the trust, nor to hava 
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otlier assignees appointed to supply tbeir 
place and tate cliarge of the estate and ef- 
fects of the banlcrupt. It may he here re- 
marked that the petitioner now before me 
made no proof of his debt before the commis- 
sioners, or took any part in the proceedings 
under 'iiie commission. The estate and effects 
of the bankrupt, whatever they were, were 
thus abandoned by the creditors; not only by 
those who had proved then* debts, and neg- 
lected or declined to use the rights they had 
under the commission, but by iJaose also who 
by not proving, exhibited even more indiffer- 
ence to his affairs. It cannot be believed, in- 
deed it is not pretended that the petitioner, 
being in the city where these proceedings 
were going on, was not acquainted with them. 
At all events, he had the notice which the 
law required, and which was given to the 
creditors of the bankrupt generally. 

Things remained in this situation, in a state 
of absolute inaction, and without any symp- 
tom of a revival, until the month of Novem- 
ber, 1825, that is twenty-four years, within a 
few days. In the mean time, that is, in the 
month of — ^ — ^ 1806, Robert Morris, the 
bankrupt, died. On the 21st day of Novem- 
ber, 1825, Henry Morris, one of the children 
of Robert Morris, presented his petition to 
the Honorable Richard Peters, then judge of 
the district court of the United States, for 
this district, the same who had issued the 
commission, in which he recites the proceed- 
ings imder the commission, and alleges that 
the assignees do not appear ever to have ac- 
cepted the trust; nor have they executed any 
counterpart of the assignment; nor has there 
been, as he believes, ansiiliing further done in 
the premises. He states that the said Rob- 
ert Morris, died in 1807 (1806), leaving a 
widow and five children, whereof the peti- 
tioner is one. He then alleges and sets forth, 
"That at the time of the said bankruptcy, the 
said Robert Morris was seized and possessed 
of a large estate, real and personal, which, 
in consequence of the neglect of the said 
creditors and assignees, in not duly prosecut- 
ing the said commission, has been wasted and 
misapplied, without benefit to the creditors 
or to the bankrupt" This allegation has not 
been disproved, nor as I recollect, denied to 
be ti'ue, from that time to the present. It is 
the ground and reason on which the peti- 
tioner, Heniy Morris, prayed the district judge 
"that the said commission of bankruptcy may 
be vacated and superseded." This petition, 
as appears by an endorsement on it, was read, 
filed, and a rule granted to show cause, &c., 
returnable on 2Gth December, 1825. On that 
day the rule was enlarged till 13th January, 
1826. No further proceeding was then had, 
for reasons which do not appear, nor does it 
appear to whom the rule to show cause was 
directed, nor that any service of it was made. 
On the 15th of January, 1830, the application 
on behalf of Henry Morris, was renewed to 
me; and Mr. Williams was heard as the 
counsel for the petitioner. No counsel ap- 
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peared to oppose it. On the 22d of the same 
month, I ordered, that notice of the appUca- 
tion be specially given to John H. Huston, 
the petitioning creditor; and a public notice, 
in the National Gazette, three times a week 
for two weeks, to all the creditors of the 
bankrupt, that the judge will proceed to hear 
and decide upon the petition on Friday, the 
19th of February, 1830. On that day proof 
was given that the notices, respectively, had 
been given in conformity with the order. 
The application then rested until the 17th of 
the following September, during the whole 
of which time it cannot be doubted, that any 
application or argument, in opposition to the 
petition, would have been attended to. On 
the 17th of September, no opposition being 
made, either by the creditors who had proved 
imder the commission, or by any other per- 
son claiming to be a creditor, or to have any 
right or interest in the estate of the bank- 
rupt—the order was made "That the commis- 
sion issued in the case be vacated, and super- 
seded, according to the prayer of the peti- 
tioner." How far these proceedings weie 
known to' the creditors of Mr. Morris by the 
public notice -given to them, I cannot say; 
Mr. Sansom, in a way which has not been sat- 
isfactoi-y to the opposite counsel, has denied 
a knowledge of them, or rather as they say. 
that he had notice of them; perhaps this criti- 
cism is rather too dose and verbal, as it 
would involve Mr. Sansom in an equivocation 
equal to an untruth, under his solemn af- 
firmation, which ought not to be imputed to 
him, without a more satisfactory demonstra- 
tion. The proceeding on the petition of Hen- 
ry Morris, was not hurried. It was pending 
nearly five years. If in that time it was 
known to Mr. Sansom or any other of the 
ereditoi-s of Robert Morris, it was also known 
to them in law if not in fact, for the peti- 
tion was open to them, that the application 
for the supersedeas was made on the ground 
that Robert Morris was possessed of a large 
estate, which in consequence of the neglect 
of the creditors and assignees, was wasted 
and misapplied; and it was also clearly un- 
derstood, for otherwise the supersedeas would 
be fniitiess, that something remained to be 
redeemed from the neglect by which so much 
had been lost, and which, if redeemed, would 
enure to the benefit of the creditors, if they 
would look after it; or to the family of Mr. 
Morris, if the creditors by abandoning it 
would suffer it to return to the representa- 
tives of the bankrupt, by superseding the 
commission. The effect of the supersedeas, if 
lawfully ordered, was to annihilate the com- 
mission, and to place the bankrupt with his 
estate and effects in the same situation they 
would have been in, had it never existed. 
He, or, in this case, his representatives, were 
f uUy restored to all their rights over his prop- 
erty, and resumed the management, control, 
and disposition of it. So they remained, un- 
questioned and undisturbed, until the 8th day 
of December, 18S6— a period of more than sis 
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years. On that day the petition of William 
Sansom Avas filed, followed by his affidavit, 
on the loth of the same month. The peti- 
tioner states that he was a creditor of B. 
Morris, by a judgment, ypon which there are 
due the sum of $9,484.12, with interest from 
the 23d of December, 1805; and also by an- 
other judgment obtained by John Dunwoody, 
for a large amount. He sets out the com- 
mission of bankruptcy against Mr. Morris, 
and his certificate of discharge; says that he 
has learned that a supersedeas has lately been 
granted, but has not been able to learn upon 
whose application, or upon what grounds. 
He represents that no notice was given to 
him, or, as far as he can learn, to any other 
creditor, of the application for the supei-se- 
deas: that he has a considerable interest in 
proceeding under the commission, and is ad- 
vised, that if the power exists to take it away, 
it cannot be exercised without due notice, 
and an opportunity to be heard: he therefore 
prays for a review of the proceedings, in ref- 
erence to the alleged supersedeas, and that he 
may be heard by counsel in opposition to it. 
The affidavit verifies the petition, particular- 
ly as to his having no notice of the applica- 
tion for the supersedeas. I cannot forbear to 
remark that some of the allegations in this 
petition are rather singular, without mean- 
ing to say that they will have any weight in 
deciding upon it. The petitioner says, that 
although he has learned that a supersedeas 
has lately (six years before) been granted— 
he has not been able to learn upon whose ap- 
plication, nor upon what grounds it was done. 
He has not informed us how he learned that 
the supersedeas was granted, nor what means 
he took, after he was informed of it, to dis- 
cover who was the applicant for it, or the 
grounds upon which it was granted. Cer- 
tainly in the same office where he filed his 
petition, the petition of Henry Morris was 
filed six years before, and there remained, 
and that petition shows the ground of the 
application. The proceedings of the judge 
upon that application were filed in the same 
place, and were equally accessible to Mr. 
Sansom. It is tnie that he does not aver that 
he took any step or measure to obtain this 
information, unless such an averment may 
be inferred from his declaration that he had 
not been able to obtain It. The petitioner, 
as the ground, and, I may say, the only legal 
ground of his application to revoke the super- 
sedeas, and restore the commission, alleges, 
"that he has a considerable Interest in pro- 
ceeding under the commission." It cannot be 
overlooked, that his interest In the commis- 
sion was so Inconsiderable in his own estima- 
tion, that although living in the city in which 
the commissioners sat, and where from time 
to time the creditors of the banki-upt were 
appearing and proving their debts, he never, 
for thirty years, during the pendency of the 
commission, thought It worth his while to 
give half an hour to the proof of his debt, or 
to the interest he had in the commission. 
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How far an interest has since arisen which 
can assist him in this application, will be a 
subject of future considei-atlon. At present 
I refer to these circumstances, not as impair- 
ing his legal rights, but as affecting his eq- 
uity, if he shall be thrown upon that to sup- 
port himself. This case is altogether one of 
the first Impression here, and, in some of its 
features and aspects, without precedent in 
England, where so many volumes have been 
published upon their bankrupt laws. The 
counsel engaged in the argument on both 
sides, have given unwearied labor to their in- 
vestigations, and although so many days 
have been appropriated to the hearing, ray 
attention has been required and willingly af- 
forded to every part of It. I may be tedious 
in developing my views of the leading mat- 
tei-s and questions which have been discussed, 
but I would rather be so, than overlook what 
either party may deem to be important. 

The first question which presents itself, is 
the jurisdiction or authority of the district 
judge of the United States over the subject- 
matter of the petition of Henry, Morris— that 
is— had he the power to grant the prayer of 
that petition, and to make the order to super- 
sede the commission of bankruptcy, then in 
operation against Robert Morris, This ques- 
tion has been argued on the basis of the 
powers of the lord chancellor in England, 
under the British statutes of bankruptcy, 
and this inquii-y was pursued in two di- 
visions: (1) What are the powers of the lord 
chancellor, and from what source does he 
derive them? (2) Has the district judge the 
same powers in the execution of our act of 
congress, as are exercised by the chancellor? 
It is true that no case has been shown where 
the lord chancellor has superseded a commis- 
sion of bankruptcy under circumstances like 
those of the present ease; but these circum- 
stances are really so exti-aordinai-y, that one 
may say they have never before occurred, 
and are not likely to occur again. We have 
here a commission taken out against a bank- 
rupt, who was the possessor of an immense 
real and personal estate, laboring under in- 
cumbrances of unknown amounts. The com- 
mission proceeds so far, as that creditors 
having debts of three millions made the regu- 
lar proofs before the commissioners. An 
election was duly held for assignees, and 
they were chosen— a large number of the 
creditors attending for that purpose. The 
assignees never accepted the trust— never 
executed a counterpart of the assignment, 
and the whole proceeding stopped. After 
the commissioners had executed their as- 
signment, which was on the 8th of Decem- 
ber, they met no more, nor was a movement 
made by any creditor of the bankrupt who 
had, or had niit, proved under the commis- 
sion, to call the commissioners together, to 
have other assignees appointed, or to move 
one step further with the commission; and 
so it remained for five-and-twenty years, 
when the supersedeas was applied for; and 
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«o that application remained for five years 
longer, without a stir on the part of any 
<;reditor to proceed -with the commission. 
"VVe cannot be sm*prised that no such a case 
has been found in England, ancl we must 
therefore look rather to the principles on 
which the chancellor has raised his power in 
cases of bankruptcy, than for any precedent 
like this,— creditors to the amount of three 
millions, taking such an interest in the com- 
mission as to go through the trouble and 
formality of proving their debts, attending 
afterwards to choose assignees to take 
charge of those interests, and then suddenly 
abandoning the whole concern, and never, to 
this hour, returning to it. To ascertain the 
nature and extent of the jurisdiction of the- 
lord chancellox-, over cases of bankruptcy, 
we must inquire what is the source from 
which he derives it, and how he has drawn 
his powers from that source. I think an 
examination of the authorities on this sub- 
ject will show, that all his powers are de- 
rived from the statutes of banki-uptcy; that 
he has none as a court of chancery— not one 
that he has not drawn either from the ex- 
press authority of those statutes, or by the 
constructions and implications he lias thought 
he might fairly make, being found neces- 
sary for the just and full execution of those 
statutes, to give to them all the benefit to the 
bankrupt and his creditors intended by the 
legislature, and to prevent any wrong and 
Injustice by the abuse of them. Numerous 
cases have been cited, which show, that the 
authority to supersede a commission of 
bankruptcy, which is exercised without ques- 
tion by the lord chancellor, extends over a 
large field; indeed, no precise boimdaries ap- 
pear to be marked for it. The cliancellor in- 
tex'feres in this way o^ very broad and gen- 
eral principles, for the purposes of justice, 
and to prevent an abuse of the banki-upt 
laws, to the prejudice of the bankrupt, as 
well as of the creditors. They are both un- 
der his protection, and he takes care that the 
true intentions of the legislature in making 
the statutes, as he understands them, shall 
bo carried into effect, and shall not be per- 
verted, either by the bankrupt, or by his 
creditors, to the work of injustice. This is 
the broad principle on which he acts, and. 
Without any express words in the statutes, 
he assumes that his powers axe commensu- 
rate with these objects. But as this extent 
of power is not expressly granted to him by 
the language of the statutes, it is argued that 
he exercises it by virtue of his general chan- 
cery jurisdiction; that he takes this au- 
thority to himself because he is the lord 
chancellor, and holds the great seal; and 
not because he is the person or ofiicer desig- 
nated in the bankrupt laws to issue the com- 
mission: in short, that he has the authority 
■only to issue the commission, with certain 
other powers, by the express grant of the 
statute, and that his subsequent control over 
it, except in the cases designated, is by vir- 



(Case No. 9,825) MORRIS 



tue of his office and jurisdiction as lord 
chancellor- I am not of this opinion; and a 
brief recurrence to some of the leading cases 
will show that it cannot be supported; on 
the contrary, that all and every power he 
exercises over bankruptcy, is derived, either 
expressly, or by construction and implica- 
tion, from the statutes: that he has none as a 
chancery court, or by virtue of his office as 
chancellor; that the two jurisdictions are 
entirely sepai-ate and distincr. The juris- 
diction of the lord chancellor in bankruptcy 
is distinct from that of chancery. 6 Yes. 782. 
The jurisdiction is under a special authority, 
distinct from that of the court of chancery. 
8 Ves. 250. It is a legal and equitable juris- • 
diction, 15 Ves. 496. The case of Ex parte 
Cawkwell, 19 Ves. 233, was a petition for an 
order on the baiikrupt to produce to the com- 
missioners a deed of trust. The order was 
made by Lord Eldon, who says: "It is in 
many instances difficult to state precisely the 
principle on which the jurisdiction stands, in 
which a bankrupt is often ordered to do that 
for which there is no express authority.'' 
Now if it might have been referred to the 
general jurisdiction of the chancellor, there 
could have been no difficulty about it; noth- 
ing could be more simple; the want of an 
express authority would have created none. 
Lord Eldon then adverts to Lord Hard- 
wieke's opinion in these terms: "It is well 
we have Lord Hardwicke's authority for it; 
who took a very large principle as to the 
jurisdiction in bankruptcy; thinking that the 
legislature having 'committed to the lord 
chancellor the jurisdiction in bankruptcy, he 
had all the authority that he had when sit- 
ting in the court of chancery." "Well might 
Lord Eldon say that this was a large prin- 
ciple to act upon in such a case. This opin- 
ion of Lord HardT^icke has been much re- 
lied upon by the counsel for the petitioner in 
suppoii: of his doctrine, that the chancellor 
derives his extraordinary powers over cases 
of bankruptcy from and by his general chan- 
cery jurisdiction. I confess, it appears to 
me to admit of no such conclusion; on the 
contrary, it is the very strongest case we 
have, to show that he nioes nothing by his 
general jurisdiction, but that he obtains all 
his powers from the statutes, but has thought 
himself at liberty to" use, very freely, his dis- 
cretion in construing the statutes, in order 
to get, by implication, the authority he 
thought neeessaxT for the purposes of jus- 
tice, and the due execution of the statutes. 
This opinion of Lord Haxdwicke is truly the 
most copious stream of power that the chan- 
cellor has drawn from the statutes, the ac- 
knowledged fountain of all his jurisdiction 
in bankruptcy; and it is so far from re- 
stricting that jurisdiction to the cases ex- 
pressly granted, that it sets us an example 
in the use of construction and implication to 
obtain powers, which has no limits but the 
discretion of the chancellor or judge. To re- 
turn to Lord Hardwieke— on what ground 
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does lie assume tbe large principle which 
gives him so much power? Is it by his dis- 
tinct independent jurisdiction as chancellor? 
By no means— he thought "that the legisla- 
ture having committed to the chancellor the 
jurisdiction in bankruptcy, he had all the 
authority that he had in the court of chan- 
cery." This was his construction of the 
statute— his belief of the intention of the 
legislature— his inference from the language 
and objects of the statutes, and of eonse« 
quence it is from them and from them only, 
that he assumes the jurisdiction. In the 
ca.se in 14 Ves. 449, the question was, wheth- 
er the commissioner could compel the bank- 
■ rupt who had obtained his certificate to at- 
tend the commissionex-s. The chancellor said, 
"Without the existence of such a power, the 
mode of allowing certificates must be al- 
tered." He asserts that he has the power 
to compel the attendance of witnesses, ad- 
mitting that there is no express authority 
given by the statute for that purpose. How 
then does he get it? Is it by his general 
chancery jurisdiction? By no means; but 
by implication; by construction of the mean- 
ing and intention of the bankrupt laws, 
which he says "were framed with a view to 
the authority with which the lord chancellor 
is intrusted in his ordinary jurisdiction." 
But the statutes do not say that they were 
framed with any such view, nor is there any 
reference in them to the general chancery 
jurisdiction for their execution. It is the 
mere inference or implication of the chan- 
cellor, as is the opinion of Lord Hardwicke, 
from the statutes themselves, from which, 
in some way, by construction more or less 
reasonable, the whole pow^r of tSe chancel- 
lor in banki'uptcy is derived. The case of 
Ex parte Smith, 19 Ves. 473, was a petition 
to supersede a commission of bahkmptcy, 
because it was taken out by an attorney who 
was not a solicitor of chancery. No express 
power is given to supersede for this reason. 
The objection was ovferruled, not on the 
ground of a want of jurisdiction, but because 
"a commission of bankruptcy is a proceed- 
ing not in the court of chanceiy; and a solic- 
itor in chancery hks no more connexion 
with proceedings in bankruptcy, and is as 
much a stranger, as an attorney of king's 
bench or common pleas." And so is the 
chancellor as such. Eden, 449, quoting Mr. 
Christian, says, the jurisdiction of the lord 
chancellor in bankruptcy is "a subject in- 
volved in great obscurity and mystery." 
Why so, if it may be referred at once to the 
general chancery jurisdiction? He proceeds, 
"which can only be developed by attention to 
its history and progress, and to those gen- 
eral principles of the common law by which 
statutes are construed, and to those also 
which are applicable to every new commis- 
sion emanating from the great seal by vir- 
tue of the authority of the legislature." The 
author then refers to the opinion of Lord El- 
don in 14 Ves. 451, as "comprising every- 



thing necessary to be kndwn upon the sub- 
ject." In Ex parte Dufrayne, 1 RoUe, Abr. 
333, it is said, the chancellor will supersede, 
if justice requires it, although the strict law 
would not. 

The result of these authorities seems to be 
that the lord chancellor, taking the language 
of the statutes and the intention of the legis- 
lature for his premises, determines, by a pro- 
cess of reasoning and deductions from them, 
that he has ceitain powers in the execution 
of the bankrupt laws, which are not expressly 
given to him, but which he believes are inci- 
dental to the power given, and may be im- 
plied from the premises mentioned, that is, 
the language and intention of the legisla- 
tm'e, and not from the great seal. Has the 
chancellor a broader discretion in the con- 
stxTiction of a law, which he is called upon 
to execute, than the district judge in the same 
situation? They must both take the statute 
for their guide and authority as they con- 
scientiously understand it. The British acta 
have named the chancellor as the person or 
oflScer who is to issue the commission and 
hold other expressed powers. Any other per- 
son or officer might have been named, and his 
powers would have been the same, provided 
the words of the statute would have afforded 
the same construction or implication. With 
us the district judge issues the commission, 
and has other express powers, and he has al- 
so all the powers which he may deduce by a 
fair and legal constraction of the act of con- 
gress, and the intention of the legislature in 
framing that act. The sound and tenable 
reasoning on the subject appeal's to me to be 
this. Cases must occur in which justice to 
the banki-upt, justice to his creditors, the 
rights and interests of both, the whole scope 
and spirit of the bankrupt system, will re- 
quire, that a commission issued ought to be 
revoked and siipei-seded: that its continuance 
would afford a benefit to no one, would injure 
many, would countenance injustice, perhaps 
fraud. Can it be then that, because the act of 
congress has no enumeration of such eases, 
no special provision or grant of power, to pre- 
vent or arrest these evils, there is therefore 
no remedy for them, there is no authority 
over them? Such a presumption is insuffer- 
able. Where then should we look for the au- 
thority to perfoi-m- this act of justice? To 
whom must we presume it was intended to- 
be intrusted? Who is to recall the commis- 
sion?— the authority which is thus abused, 
which every one must agree ought to be re- 
called by somebody? The answer would seem 
to be, tiiat the jurisdiction which issued the 
commission ought to be, must be, in the ab- 
sence of any other,- and no other exists,— that 
which shall revoke it. That the judge to 
whom the power is given to issue the com- 
mission has also the power to recall it, if, 
instead of answering the purposes for which 
it was issued, it is used as an instrument 
of fraud, of oppression, of injustice, for the 
destruction of the property and rights it was 
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intended to preserve, without producing one 
of tlie benefits expected from it. If the judge 
should supersede, where he ought not to have 
done so by a false or forced construction of 
the law, taking hy such means a power which 
he was not entitled to, the act will be a nul- 
lity; and any party injured by it can obtain 
ample redress. But if he has no authority to 
supersede his commission, the mischief will 
go on; and I know of no remedy for it To 
apply this remark to the present case: if, as 
has been contended on the part of the peti- 
tioner, the supersedeas was ordered without 
any authority,— if the judge exceeded Ms ju- 
risdiction in making the order,— it is obvious- 
ly a nullity; it does not stand in the way of 
the rights or remedies of Mr, Sansom, or any 
other person, creditor or not a creditor, hav- 
ing proved or not having proved under the 
commission; but the commission, and every 
right and remedy under it, now stand in as 
full life as on the first day of its existence. 
Why does not the petitioneif proceed as if the 
supei-sedeas had no existence? If his judg- 
ments will avail him in any way, or to any 
purpose,*, the supersedeas opposes no impedi-- 
ment to theu- operation. If, by lapse of time, 
or other means, he can have no proceeding 
by his judgments against the lands, which 
now seem to be the object of his pursuit, or 
against any other property of the banknipt, 
then the revocation of the supersedeas would 
afford him no aid against that difficulty; it 
would not better his situation in the smallest 
degree. The supersedeas, on his argument of 
its invalidity, does not stand between him and 
these lands, or impair his remedies against 
them. If he has lost them, it is not by a void 
supersedeas. What course may he take if the 
supersedeas were revoked, according to the 
prayer of his petition? He may proceed un- 
der the commission, have new commissioners 
appointed, assignees chosen, the property of 
the bankrupt, wherever found, taken posses- 
sion of and distributed among his creditors. 
What hinders his doing all this now, on the 
supposition that the supersedeas was unau- 
thorized and is void? On this view of the 
case, on this groun'd for revoking the super- 
sedeas, he has no interest in revoking it, be- 
cause it works no injury to him or his rights. 
Nor can the holders of the new warrants, 
which, it is said, have been laid on the lands, 
—a part of them in Schuylkill county,— derive 
the least advantage from the removal of the 
supersedeas, be it valid or invalid. They may 
bring their ejectments. If the supersedeas be 
good and vaJid, they will have to encounter 
the title of Robert Morris, and no other; for 
the lands were sold as his property, and the 
purchasers hold them only by his title. If 
the warrant-holders show a better one, they 
will recover. On the other hand, if the super- 
sedeas be ineffectual and void, still, the war- 
rant-holder must meet and overthrow the 
same title of Robert Morris, for his creditors 
will defend under that title. - The result then 
is that, whether the petitioner intends to pur- 



sue these lands under his judgments, or by 
the new waii-ants, in which he denies having 
any interest, or by proceeding with the com- 
mission, the supersedeas— if, as he contends, 
invahd— will put no difBLculty in his way; and 
he may have its validity tried by any court of 
competent jurisdiction he may select. 

Before I leave the -question of jurisdiction, 
I must not omit to notice the case of Lucas v. 
Morris [Case No. 8,587]. A bill was filed in 
the circuit court of the United States, calling 
upon the defendants, as trustees, to account, 
and to compel them to catry into execution 
the ti-ust which they had assumed as as- 
signees of a bankrupt. One of the defend- 
ants pleaded in' abatement to the jurisdiction 
of the court, alleging that the matters and 
causes of complaint belonged exclusively to 
the judge of the district couit. Judge Thomp- 
son, of the circuit court, said that, if "the bill 
embraces any matter of which the circuit 
couii; had cognizance, the plea must be over- 
ruled; for it claims for the district judge the 
sole and exclusive jurisdiction of all matters 
comprised in' the bill. The judge says that 
he cannot discover that the act of congi-ess 
has given "exclusive jurisdiction to the dis- 
trict judge over the entire execution of the 
law." Certainly it does not; nothing can be 
more manifest; and it is equally clear that, 
in the matter in question before the court, the 
act of congress did not, either expressly or by 
any reasonable implication, give the Jurisdic- 
tion to the district judge, much less a juris- 
diction entirely independent of the ordinary 
powers of courts of justice. It was claimed , 
on the br-oad ground that the district judges 
were the sole organs to administer the bank- 
rupt law. Now, there is a wide difference 
between the powers of the lord chancellor 
and our judges in this very matter of control 
over the assignees. In England the choice of 
assignees is subject to a control, the largest, 
most general, and unqualified, of any of the 
authorities given to the lord chancellor in* 
bankruptcy. By the thir*ty-first section of St. 
5 Geo. n. c. 30, the chancellor may remove 
assignees and appoint new ones; and this 
control over them car-rles with it the authori- 
ty to compel them to account;— a refusal 
would be a good ground for their removal. 
By the eighth section of our act of congress, 
the power of removing assignees, and ap- 
pointing others, is expressly delegated to the 
creditors, and excludes every implication of 
that power, or of any power incidental to it, 
in the district judges. No inference, then, 
.can' be drawn from anything that was said 
or done by Judge Thompson in the case of 
Lucas V. Morris [supra], that the distr-ict 
judges possess no powers over the execution 
of the bankrupt laws but such as are express- 
ly given to them; nor even that they have 
not the jurisdiction of the lord chancellor, 
except where it is clearly limited by the pro- 
visions of the act of congress. To revert for 
a moment to the "large principle" of Lord 
Hardwicke, sanctioned in a maimer by Lord 
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Eldon, the argument (for it is but an argu- 
ment), founded on tlie statutes, that, because 
the lord chancellor is named to issue the 
commission, &c., he may therefore bring his 
whole chancery jurisdiction into the exe- 
cution of these statutes, is no better than to 
-say that because the district judge is named 
in the act of congress for the same pui-poses, 
he may exercise all his judicial authority in 
the administration of that act; and then, by 
invoking the analogy, so often repeated, be- 
tween commissions of bankruptcy and execu- 
tions, the power of the judge will be ample 
•enough. "With great deference to such high 
authority, it appears to me that neither the 
chancellor nor the judge have any jmrisdic- 
tion over bankruptcy, virtute officiorum, but 
obtain it directly from the statutes, by ex- 
press grants, or by incidents to those grants 
•drawn from the statutes "by those general 
principles of the common law by which stat- 
utes are eonstmed." Eden, 449. "Whether a 
■district judge, in his discretion, would feel 
authorized to draw as largely on this fund as 
the lord chancellor has done, is another ques- 
tion. Whatever power they rightfully have is 
"by virtue of the statutes, and not by viiinie 
•of their ofiBces. 

Some authorities have been cited to show 
that even in England it is too late for a su- 
persedeas after the bankrupt has obtained his 
•certificate. I think this principle has not 
been sustained. It is manifest that the pow- 
er of the chancellor over the commission con- 
tinues after the certificate, from the orders he 
lias repeatedly made upon the bankrupt, wit- 
nesses, &c. It is true that Lord Eldon says, 
as quoted by Eden, 434, citing Ex parte Crow- 
der, 2 RoUe, 324, "that he never knew an in- 
stance in which a bankniptcy was superseded 
after the bankrupt had obtained his certifi- 
cate, on an objection to the debt, trading, or 
act of bankruptcy." This limitation of the 
objection to these objects affords some impli- 
■cation that it extends no farther; and we see 
a good reason why, after the proof of the debt 
of the petitioning creditor, the trading, and 
act of bankruptcy by the bankrupt, have 
been acquiesced in, until he has obtained his 
certificate, he shall not be deprived of it by 
-objections to them. Eden, pursuing the sub- 
ject, says that "it has been determined that a 
commission will not be superseded after the 
certificate allowed, unless the invalidity ap- 
pear on the proceedings." For this he cites 
Ex parte Levi, Buck, 75. By turning to the 
case, it will be found that it is so far from 
changing the ground taken by Lord Eldon, 
that it is merely confirmatory of it, and by no 
means sustains this author in his general al- 
legation that a commission will not be super- 
seded after certificate allowed unless the in- 
validity appear on the proceedings. The 
case was, "a bankrupt had obtained his 
certificate, and then the petition to super- 
sede the commission was presented, on the 
ground that he was not a trader within the 
meaning of the bankrupt laws; and that the 



commission was a concerted one." The vice 
chancellor decided that "unless it appears 
upon the face of the proceedings that the 
party declared a bankrupt is not a trader, the 
petition is precluded from going into evi- 
dence to disprove the fact of trading, without 
he can show that the commission was fraud- 
ulent." On this decision, being one of the 
special cases put by Lord Eldon, Mr. Eden 
has raised the general proposition, that "a 
commission will not be superseded unless the 
invalidity appear on the proceedings." In 
Ex parte Bass, 4 Madd. 270, the same doc- 
trine is given in the same restricted terms. 
The bankrupt will not, after having obtained 
his certificate, be allowed to impeach the com- 
mission, upon the ground that he was no trad- 
er, but he was permitted to supersede the 
commission, after certificate, where the title 
of the assignees had been successfully op- 
posed in an action, and the commission, there- 
fore, becomes inopeiative. In the same sweep- 
ing way, Eden lays it down, that "where a 
bankxTipt has submitted to his commission for 
a considerable length of -time, he cannot pe- 
tition to supersede it." For this be cites 
Flower v. Herbert, 2 Ves. Sr. 326. This was 
not the case of a petition for a supersedeas, 
nor for anything that has any analogy to it. 
It was a motion for an injunction to stay pro- 
ceedings in an action at law, brought by the 
bankrupt against his assignees. It was an 
action of trover. The bankrupt had sur- 
rendered; had submitted to an examination; 
he had himself petitioned for new assignees; 
and a year and a half after these admissions 
that the proceedings under the commission 
were right, he brought an action of trover 
against the assignees, denying that he was a 
bankmpt. The chancellor said, that no one 
would accept to be an assignee, if they were 
to be exposed to such suits by the bankrupt, 
notwithstanding his acquiescence. This was 
no petition for a supersedeas on behalf of the 
bankrupt, but a prayer for an injunction 
against him, in a suit he had brought, under 
such circumstances, against his assignee. It 
seems to me that the power and practice of 
the chancellor over bankruptcy, in all its 
stages, before and after the certificate, are not 
confined to any specified cases, but are ex- 
ercised whenever, in his sound and judicial 
discretion, he finds his interference right and 
necessary, to cany into effect the due exe- 
cution of the statutes, according to the inten- 
tion of the legislature, and to prevent any 
abuse of them for the purposes of fraud, op- 
pression, and injustice. 

It is manifest from the course of my re- 
marks, that if I were compelled to pronounce 
a decision upon the question of jurisdiction, I 
should, as now advised, sustain it as a neces- 
sary power for the just administration of the 
bankrupt law, according to the intention of 
the legislature, and to prevent great abuses 
and mischiefs which ipi&ht exist if it could 
not be exercised. I think, however, that I 
am not now called upon to express auj more 
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absolute opinion upon this point. Were I to 
yield to the argument against the power of 
the judge to order his supersedeas, it would, 
of itself, he a sufficient reason for refusing the 
prayer of the petition. Why should I do 
that which will be of no ben.efit to him; 
which will add nothing to his rights or rem- 
edies? Why should I oppose an inefficient, 
useless revocation, to an inefficient, powerless 
order? I should not have the reluctance or 
hesitation of a moment to recall an error 
which would restore to a suitor any right of 
which the error had deprived him; but I 
should be unwilling to spread upon my rec- 
ords contradictory decrees, for no beneficial 
pui-pose or end to anybody. The chance of 
the petitioner, so far as he considers the suc- 
cess of the prayer of his petition to be im- 
portant, is better, by admitting the power of 
the judge to order the supersedeas, and show- 
ing that the case was not one in which the 
order ought to have been made, and probably 
would not have been made, with a linowl- 
edge of all the circumstances. I will, there- 
fore, proceed to examine the case on the sup- 
position that the judge had authority to or- 
der the supersedeas; and the question then 
will be, whether the petitioner has shown 
good cause for revoking it. 

In this view of the case the petitioner must 
put himself upon his equity, as opposed to 
the equity of those who resist his application. 
At his first step he must meet and overcome 
the objection to his application in the char- 
acter of a creditor of Robert Morris, after 
having forgotten or disregarded it for so 
many yeai-s". The peace of society, the set- 
tled condition of propei-ty, are cardinal ob- 
jects of eveiy government. To preserve 
them the legislature, in some instances, by 
positive enactments, and. in others, the 
courts, by their judicial discretion, have 
raised barriers against stale and neglected 
claims, which may not be passed, whatever 
the rights may be that are excluded by them. 
Such are the limitations of time upon writs 
of error, bills of review, &c. I shall not hold 
the petitioner in this case to be interdicted 
from a hearing, even by the exti-'aordinary 
number of years that have passed away, be- 
fore he made a movement for the assertion of 
his claim, but consider the delay only as it af- 
fects his equity under all the circumstances of 
the case: I do not speals: of his inattention 
to the proceedings for obtaining the super- 
sedeas— he says he had no notice of them— 
but of his inattention to the commission, oOf 
which he certainly had notice and linowl- 
edge, and to reinstate which is the object of 
his present application. For thirty years he 
thought the commission of no importance to 
him; he had no right of interest in it or under 
it which, in his opinion, was worthy of his at- 
tention; and now he seeks, on the ground of 
that right and interest, to bring back this 
commission to existence. We may certainly 
say, that he must be prepared to show strong 
reasons for such an indulgence, I do not say 
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that this neglect of the claim he now urges 
upon me has shut him out from a fair consid- 
ei-ation of his case. I have heard him— he- 
has been faithfully and ably defended, and I 
shall endeavor faithfully, at least, to do hinv 
justice, not overlooking the justice that may 
be due to others. I must here recur to his 
conduct during the progress of the commis- 
sion. He saw the whole proceeding entan- 
gled, and finally stopped, by impediments he 
could have removed at once, but he stirred 
not. Having securities which put him in 
a better situation than other creditors, he 
let them struggle in endeavors which he- 
thought would be fruitless, while he declines 
to share the labor, or put one dollar at hazard: 
in the attempt. After a lapse of many years,, 
the family of the bankrupt discover some- 
property, or some interest which he had ini 
property, which was going to waste and ruin,, 
because there was nobody to attend to it. 
The creditors, and the petitioner among them, 
had for five-and-twenty years abandoned the 
whole concern, and there was no power in the 
family of the bankrupt, or in anybody, to^ 
make them or him return to it. What was 
to be done? Was the property, whatever 
was its value, to be lost, for want of an own- 
er? If the creditors would not have it, if 
Mr, Sansom rejected all interest in it, should 
it not revert to the party who had assigned or 
tendered it to them, provided there was a: 
power in the law to return it to him? Why 
did Mr. Sansom disregard, for so many years^ 
the commission he now thinks of so much- 
value to him? It was known to him— he was 
called on again and again to appear with his 
claims as a creditor before the commissioners. 
He did not— he would not appear. ' Nobody 
knew, officially, that he was a creditor— that 
he Jiad any claims upon the bankrupt, or his 
effects— any interest in what was doing under 
the commission, or what might finally be 
done with it. After a lapse of twenty-five 
yeax-s, he wakes up— he comes forth from his 
obscurity, and presents himself here as a 
creditor of Robert Morris, having an interest 
in the commission of bankruptcy, which en- 
titles him to the favor of the judge, by the rev- 
ocation of an order deliberately made, in re- 
lation to that commission. He asks that this 
order may be expunged or revoked, in order 
that he may be allowed to enrol himself un- 
der the commission as one of the creditors of 
Robert Morris, for no other creditor asks for 
it; he now wishes to prove his debt before 
the commissioners, and to reinstate the com- 
mission with all its legal rights and conse- 
quences. He seems to be either one of the 
sleepers for whom the law will not watch; 
or one of the watchers who look quietly 
upon the labors of others without sharing 
them, but keep themselves ready to seize upon 
any benefit that may result from them. 
What reasons has the petitioner offered to 
justify or explain his long inaction in relation 
to his rights and interests as a creditor of 
Robert Morris? I have no reference now to 
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any proceedings under his judgment, or to the 
validity of that judgment, as it may or may 
not be affected by time. He has offered somr 
reasons which he thinks should reout tne prt- 
sumption of satisfaction of his judgment Vy 
lapse of time, which may be hereafter aa- 
verted to. But that is a secondary question 
on this application, which is not for the re- 
vival of the judgment, or to authorize any 
proceeding under it For my present object, 
I may consider that he has a debt, that 
might be proved under the commission. He 
asks that the commission may be reinstated, 
for the sole purpose of admitting him to that 
proof. He asks that an order which super- 
seded that commission, and which in the 
present inquiry is assumed to have been au- 
thorized and valid, shall be revoked, that he 
may have the opportunity to present his 
claim to the commissioners, and make such 
proof there of the validity of his debt, as may 
be in his power. It is clear, then, that the de- 
lay, the neglect which he has to account for, 
is not of his judgment, but of the opportuni- 
ties which were afforded to him, for thirty 
years, to do that which he now desires to do. 
I have no recollection that any explanation, 
legal or equitable, has been offered for Mr. 
Sansom's declining for so long a time to prove 
the debt he now wishes to prove. The four 
reasons for inaction were applied to his judg- 
ment—to his debt, to show that it was not 
lost by lapse of time. But none of these 
were used, or could be used, to explain his 
neglect of the commission, and his entire dis- 
regard of the rights under it which he would 
now recall and reassume. These reasons 
were— the bankraptcy—the death of Mr. Mor- 
ris—the difference between a judgment and a 
bond— and his ignorance of the existence of the 
Schuylkill county lands. Granting that these 
may have been the motives for taking no 
proceeding under his judgment, and without 
anticipating how effectual they may be to 
preserve his debt from extinction under the 
pressure of thirty-five years, it is enough to 
say, that they do not account for, justify, or 
explain, his delay to prosecute his rights un- 
der the commission. 

I will now suppose that this objection is re- 
moved or waived; still it is incumbent on the 
petitioner to satisfy me that he will gain 
sonie benefit— some substantial and adequate 
benefit— by obtaining the prayer of his peti- 
tion. I will not revoke a decree rightfully 
and deliberately made, after so long an acqui- 
escence by all interested in it, and most es- 
pecially after rights have been acquired un- 
der it. unless it is clearly shown to me that 
justice to the petitioner requires it, and that 
justice will be measured, in part, by the ad- 
vantage he is to gain by it If it be cleai- he 
can gain nothing, he has no justice to support 
him— he will be a mere stranger intruding 
himself into a proceeding in which he has no 
interest If his interest be but nominal, or 
so inconsiderable as not to be worthy of re- 
gard, the judge would not disturb a decree 
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from a repose of six years, and, assuredly, 
will not put in jeopardy or doubt the inter- 
ests of others, to gratify such an application. 
It is a maxim ever of the common law, that 
"de minimis non curat lex," and new trials 
have been refused, on the ground of the insig- 
nificance of the interest of the party, who 
otherwise would have been aititled to It It 
is clear that, in this ease, the petitioner can 
gain nothing by his petition and the order he 
prays for, but the opportunity to prove his 
debt under the commission, and to receive 
such a dividend of the Schuylkill county 
lands, which are all the property of the bank- 
rupt known to us, as his debt will entitle 
him to. The inquiry, then, to which a judge, 
acting on a broad and equitable discretion, 
will turn, is, whether the petitioner can ob- 
tain this benefit by reopening the commission, 
and what will it be worth to him? The judg- 
ment, which is the evidence of his debt, is 
now nearly forty years old, almost double 
the period which the law allows to the ex- 
istence of it as a debt His last proceeding 
on it was in 1805— more than thirty years be- 
fore his present application. Could the eom- 
missionei-s of the bankrupt admit such a debt 
to be proved, or such a creditor to participate 
in the distiibution of the effects of the bank- 
rupt? If it stood naked and alone, it is, in 
my opinion, most manifest, that either the 
bankrupt, if living— or his representatives, as 
he is dead,— or any of his creditors, objecting 
to the admission of sudi a debt, the commis- 
sioners would have no legal right to receive 
it; and if received, it would be expunged, as 
in the case in 15 Ves. 479. The "examination 
of the numerous cases on this point has oc- 
cupied a large portion of the argument of 
counsel on both sides. I forbear to examine 
them. The general effect of such a lapse of 
time upon a judgment is not denied; but it is 
alleged, that this effect, which is but a pre- 
sumption of law, may be explained and rebut- 
ted by circumstances— by evidence, which, in 
the opinion of a court and jury, would keep 
the debt alive; and that the petitioner has 
a right to go before the commissioners, or to 
a jury, at his election, to satisfy them that 
he has such circumstances and evidence as 
would relieve him from this presiunption— 
would account for his delay, in a manner to 
preserve his debt This is tx-ue; but in order 
to induce me to grant his petition on this 
ground, it is incumbent upon him now, and 
here, to satisfy me that he has such evidence 
and such circumstances in his power, not as 
absolutely as might be required of him by 
the court, but sufficiently so to convince me 
that he has some fair and reasonable ground 
to go upon— some probable legal expectation 
of making out his case, if the opportunity is 
accorded to him. In an application to a com- 
mon law court to open a judgment and let 
the party into a defence, the court will be 
well satisfied that he has an available de- 
fence, before they will disturb then- judg- 
ment. It is not enough for him to say— give 
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me the opportunity, and I will try -wliat I can 
do with it— he must show to the judge for 
whose interference he applies in his hehalf, 
what his reasons are, and that he has a good 
cas& to exhibit In the present case, I do 
not think tliat, as matter of law, the facts 
and circumstances relied upon by the petition- 
er could avail him to avoid the consequences 
of the lapse of time upon his debt Should 
he go to a court, I must presuuie that the 
judges would take the decision of the law up- 
on themselves; and as to the facts, taking 
them to be just as the petitioner has repre- 
sented them, they are altogether insufiScient 
to entitle him to relief. I do not again re- 
peat them, or go into the detail of my rea- 
sons for this opinion. It appears to me to be 
obvious, that neither the bankruptcy and 
■death of air. Morris, nor the alleged differ- 
ence in the law between a bond and a judg- 
ment nor the petitioner's ignorance of the 
lands in question, are suflScient apologies for 
his neglecting to take the prescribed and or- 
dinary means of keeping his debt alive, for 
any contingency that might be beneficial to 
him. Why should I open a commission for 
such a claim, wliich, with my opinion of it I 
must believe would not be received by the 
commissioners, or by any other tribunal to 
which the petitioner might carry it? If I 
should refuse the prayer of the petitioner, if 
no reason were ofEered for his inertness for 
five-and-thirty years, I may, and ought also 
to refuse it when the reasons offered to rem- 
edy this defect are to me clearly insufficient: 
and particularly when those reasons are of a 
character that would fall under the dominion 
of the court rather than of a jury, consist- 
ing of undisputed facts, and leaving the le- 
gal inferences from them only to be deter- 
mined. The effect of the bankruptcy and 
death of air. Morris upon the lapse of time, 
are, in my opinion, clearly questions of law 
for the decision of the court, and not of a 
jury; so also is the supposed difference be- 
tween a bond and a judgment in this respect 
The fourth reason— that is, the ignorance of 
Mr. Sansom of the existence of the land in 
question— is more of a mixed question; but I 
cannot suppose that either a com't or jury 
would consider it as a good reason for such 
laches, or as avoiding the legal effect of time 
upon the debt If he meant to take, the 
chance of the discoveiy of property, he should 
have kept his judgment in a situation to avail 
himself of it; otherwise, we should, I think, 
have had heretofore, and shall have hereaft- 
er, the same defence set up in very many 
cases. If it is enough for a plaintiff to say 
that he did nothing under his judgment, be- 
cause he did not know of any properiy to 
levy it upon, it is obvious how easy it will 
be to defeat the wise provision of the law 
which requires diligence of him. The reason 
is good, perhaps, for not taking out an exe- 
cution, but certamly it does not account for 
the neglect to keep the judgment alive, by 
the inconsiderable trouble and expense of is- 
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suing a sci. fa. once in every five years. It 
must be undei-stood, that I do not put my ul- 
timate decision of this case upon this ground. 
It may be that I am mistaken on it; it may 
be that the commissioners, or a court and ju- 
ry, would admit the proof of the debt not- 
withstanding the lapse of time against it; 
it may be that they would deem the reasons 
of the petitioner for his inactivity sufficient 
to rebut the presumption of law; but it will 
be seen that my argument against the present 
application, is independent of the existence 
or non-existence of the debt of the petition- 
er; although, indeed, if he has no debt, it is, 
of itself, a sufficient reason for rejecting his 
petition. But if the judgment had been duly 
kept alive— if it were now a good and subsist- 
ing debt— the objection remains, which I think 
is fatal to this application to the equity and 
discretion of the judge, that the petitioner has 
neglected the matter for thirty-five years, 
during the whole of which time it was in his 
power to do that which he now desires to do, 
and to allow which, he calls upon the judge 
to review a proceeding of six years' standing, 
and to revoke a decree under which valuable 
rights have been acquired. This is the radi- 
cal defect of his claim. There is no equity 
in such a petition 

There is another consideration, of no im- 
posing weight, in the legal aspect of the 
case, but which bears strongly upon its eq- 
uity. If it were certain that Mr. Sansom will 
take upon himself to proceed with this com- 
mission—to have new commissioners and 
new assignees, who will accept the trust, ap- 
pointed; and that the commissioners will ad- 
mit the proof of his debt and all this must 
be done, or he has no object or interest in the 
success of his petition— then I may inquire 
whether he will have such an interest in re- 
voking the supersedeas, and restoring the 
commission, whether he can derive such a 
benefit from it, as will justify me, in the ex- 
ercise of a sound and equitable discretion, in 
annulling a decree made so deliberately and 
so long ago, and in taking the hazard of the 
wrongs and injuries which it may inflict up- 
on others who have put their faith in the 
pei-manency of the decree; — can I hesitate to 
see on which side the strongest, the prepon- 
derating equity lies? It is hardly credible, 
that the petitioner would proceed with this 
commission, when, from any calculation I 
have been able to make on the facts now 
before me, he could never receive from it 
one-half of the amount of the expense of his 
first step. He could not obtain the first 
meeting of the commissioners for twice the 
sum he will, if his whole claim is allowed, 
receive from them. I will not presume that 
he is struggling to gratify his pride" or his 
resentment by a barren victory, which he 
never intends to. prosecute to any result, but, 
having succeeded in annulling the superse- 
deas, will leave the commission as he found 
it. I confess, that nothing in this case, from 
the beginning, has been so obscure to me, as 
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the object of the petitioner. It is admitted 
that his judgments cannot be aided, as their 
liens are certainly gone; and indeed no ad- 
vantage is claimed or expected by him, but 
to prove his debt, under the banki-uptcy, and 
I have shown what that is worth. It is no 
answer to say, that if he has any interest, 
however small, it is enough for this applica- 
tion. He addresses himself to the discre- 
tion of the judge, on the equity of his ease, 
and it is the duty of the judge to look to oth- 
er parties and their equities, which may be 
affected by his decision. 

I might well stop here, but it will, per- 
haps, be more satisfactory and just to one 
of the parties who has opposed this petition 
to say a few words upon a part of the case 
which has occupied a considerable portion of 
the discussion, and excited much of its ani- 
mation. I mean the interest of Mr. Rawle 
in the supersedeas, and in the lands he has 
purchased, since it was awarded. The facts 
are, that a certain judgment was rendered 
against Mr. Morris, at the suit of Joshua B. 
Bond, in March, 1797. On this judgment a 
testatum ti. fa. issued on the 1st Febi-uary, 
1798. Here it rested until April, 1830. In 
the mean time the plaintiff, J. B. Bond, died, 
and his administrator, for the use of Wil- 
liam Rawle, on the 1st day of April, 1830, is- 
sued a scire facias against the representa- 
tives of Robert Morris, who was also dead, 
to revive the judgment. On the 6th of De- 
cember, 1830, judgment was confessed on the 
scire facias, by Mr. Williams, who appeared 
as the attorney of the defendants. The orig- 
inal judgment being thus revived, a fi. fa. 
was issued which was levied on certain un- 
improved lands, now in Schuylkill county; 
they were sold under a venditioni exponas, 
in October, 1831, and William Rawle, Jun., 
Esq., was the purchaser for the considei-ation 
or sum of .?o,10D. It is evident that these 
proceedings, if they were objectionable, can 
have no direct operation or influence to help 
the petitioner if his ease is defective in it- 
self; so far, indeed, as he has been opposed 
by the claims of lur. Rawle, as a bona fide 
purchaser on the faith of the supersedeas, he 
may inquire into the character and good faith 
of the purchase to resist the equity of that 
claim; beyond this it is of no importance 
what were the circumstances of that sale and 
purchase, or who are interested in them. 
But, in justice to jMr. Rawle, I ought not 
omit to take some notice of these proceed- 
ings. The allegations on the part of the pe- 
titioner are, that Mr. Rawle, in truth, paid no 
money for this purchase, and that the repre- 
sentatives of Mr. Morris are interested with 
him in the purchase, and that for part of it 
he is a trustee for them. Is there any force 
in these objections, either as they apply to 
the case before me, or for any purpose? If 
Mr. Rawle was a bona fide assignee, and 
holder of Mr. Bond's judgment, and that has 
not been questioned, there was nothing un- 
usual, improper, or illegal, in his becoming 



the purchaser of the property at the sher- 
ifE's sale, nor in his being allowed to give a 
credit on his judgment for the purchase- 
money. If Mr. Sansom had any objection to- 
this, legal or equitable, he might have called 
upon the sherifiE to bring the money into- 
court, and then the question would have been, 
examined and decided by the proper tri- 
bunal, and not left for us on this petition. 
But he comes here to cure all his delays and 
delinquencies. It is clear that JMr. Sansom 
knew that this coui-se was in his power, for 
the motion was made in the court of Schuyl- 
kill county, which refused to consider it for 
want of jurisdiction, as the process under 
which the sale was made, had issued from 
the supreme court. The motion then might 
have been renewed in the supreme court; 
and the right of Mr. Rawle to pay for the 
land in this way, with every other objection 
connected with it, would have been fully at- 
tended to and finally determined. I can see 
nothing in this objection; it does not im- 
peach the legality or good faith of the sale 
and purchase. Nor is there anything more 
in the other objection, that Mr. Rawle is a 
trustee for the representatives of Mr. Morris 
as to part of the land. And why may he 
not be. for part or for the whole? Mr. 
Rawle appeai-s at the sale, a good and lawful 
purchaser; he is the highest and best bid- 
der; he is able and willing to comply witli 
all the terms of the sale, and if he does so, 
is it any objection to his title, or the honesty 
of the whole transaction, that other persons, 
the representatives of the original defendant 
in the suit, are interested in the purchase, 
are to answer to him for a proportion of the 
purchase-money, and to share with him a 
portion of the land? I cannot see it; this is 
purely an affair between themselves, and is 
no more liable to objection than if Mr. 
Rawle, after his purchase, had sold a part 
of the land to the same persons. This tiiist. 
if it existed, had no effect upon the sale, for 
It is not pretended that it was known, and 
even now rests only on conjecture. If, how- 
ever, it was an objection to the sale, it is 
now too late to make it; the occasion is gone 
by. "When the shei'iff comes to acknowl- 
edge his deed, the court may, If there has 
been fraud or unfair practices, set aside the 
sale." Whai-t. Dig. 213. The interest 
which the representatives of Mr. Morris had 
in superseding the commission of bankrupt- 
cy, and that they expected to derive some 
benefit from the property which would be 
liberated by the supersedeas from tlie opera- 
tion of the commission, has never been con- 
cealed. Oa the contrai"y, it was their open 
and avowed object; and their manner of ob- 
taining it, if free from fraud and imfair 
pi-actiees, is of no moment. The supersedeas 
was ordered on the application of Hem-y 
Morris, one of the children of Robert Morris, 
and the ground of it was the waste and loss 
of property, which had taken place by lock- 
ing it up under the commission, and the 
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hope of rescuing wMt might remain. It 
was known that the effect of the supersedeas 
would he to annul the commission and all 
that had heen done by, and under it, and to 
restore to the representatives of the bankrupt 
the property which had not heen legally 
disposed of. Why did the children of Mr. 
Morris move in the thing, if they did not ex- 
pect some benefit from itV Now these repre- 
sentatives appear here as distinct parties, to 
support for themselves, the order that was 
made on their petition; and if Mr. Rawle's 
equity as a purchaser, subsequent to the su- 
persedeas and on the faith of it, were really 
liable to objection, it cannot affect the rights 
of the representatives of Mr. Mon-is, nor the 
property which has accrued to them by vir- 
tue of the supersedeas. Whether the lands 
purchased by Mr. Rawle constitute the 
whole property that has reverted to the 
bankrupt, I do not know, nor, perhaps, can 
it be certainly known by the parties; but if 
the commission is reinstated, that, as well as 
any other that may exist, will be wrested 
from them and brought back to the power 
of the commission. If, in superseding this 
commission, I ti*anscended the powers dele- 
gated to me by the law, it is my consolation 
that it was a null and powerless act, which 
can do no injury to the rights of the peti- 
tioner. On the other hand, if that order was 
an authorized exercise of my authority and 
jurisdiction, it is a satisfaction to me, of 
great value, that I have given a close and at- 
tentive hearing to an able and laborious ar- 
gument on behalf of the petitioner, in which 
learning and ingenuity were equally display- 
ed, and that in deciding the case, I have 
omitted no means in my power, of reflection 
and research, to come to a sound and just 
conclusion. I order that the petition be dis- 
missed. 

On the 30th March, 1838, a petition was pre- 
sented by N. Potts and Samuel Clement, as- 
signees of the estate of Jacob Clement; 
Charles W. Smith and Jacob R. Smith, ex- 
ecutors of the estate of James Smith; and S. 
and T. G. Hollingsworth, for the heirs of Jehu 
HoUingsworth. The petition stated the facts 
of the issuing the commission, the certificate 
of discharge, and the cessation of all further 
proceedings; it set forth the discovery of prop- 
erty belonging to the bankrupt, the death or 
disqualification of the conamissioners, and 
prayed the appointment of new ones and for 
further relief. On the same day the court 
ordered a rule to show cause, on short no- 
tice, "why the prayer of the petition should 
not be granted. Notice to be given to the 
heirs and representatives of Robert Morris, 
the bankrupt." The hearing of the parties 
on the rule was subsequently postponed to 
the 17th November, 1838. 

On the 10th November, 1838, the assignees 
of the estate of Jacob Clement, deceased, Wil- 
liam Thaw, one of the heirs of Benjamin 
Thaw, deceased, and T. 6. Hollingsworth, 
17FED.CAS. — 51 



(Case No. 9,825) MOKRIS 



one of the heirs of Jehu Hollingsworth, de^ 
ceased, filed a petition, in which they stated 
themselves to be creditors of Robert Morris, 
and reciting the issuing of the conunission 
of bankruptcy and the granting a certificate 
of discharge. They stated that no further 
steps had been taken to render the prop^ty 
of the bankrupt available to his creditors, 
owing, as they supposed, to the belief that 
the unincumbered property was not sufficient 
to pay more than the expenses of the pro- 
ceeding. The petitioners then averred that 
they had recently learned that certain real 
estate had been discovered, which was alleged 
to have been the property of Mr. Morris at 
the time of his bankruptcy, and which ought, 
therefore, to be applied to the payment of his 
debts; that they had learned also that a su- 
persedeas of the said commission had been 
granted, upon the application of Henry Mor- 
ris, stating himself to be one of the children 
of the bankrupt, but not alleging himself to 
■ have any interest in the estate; that, in fact, 
the said Henry had no interest in the estate, 
as would more fully appear by reference to the 
wills of the said Robert Morris, and his wid- 
ow, Mary Morris, copies of which were annex- 
ed to the petition; that they had no notice 
or knowledge of the said application, or of 
the granting of the supersedeas until within 
the last three years, and that they or either 
of them neither knew or suspected that any 
proceedings to supersede the said commis- 
sion had been commenced or were in contem- 
plation. For 'these reasons the petitioners 
prayed for a review of the proceedings in ref- 
erence to the alleged supersedeas, that it 
might be vacated and commissioners be ap- 
pointed, the original ones havmg died or be- 
come disqualified; and for fm*ther relief. On 
the same day the court granted a "rule to 
show cause, on the 17th November, why the 
prayer of the petition should not be granted." 
Notice of the rule was accepted by the at- 
torney of Hem-y Morris, and also by the at- 
torney of Wm. Rawle, Esq., who claimed an 
interest in the property. 

On the 17th November, 1838, the rules came 
on for a hearing before HOPKINSON, District 
Judge, and were argued by Meredith for the 
petitioners, and by Williams, who appeared 
for Henry Morris, and Tilghman, who appear- 
ed for Wm. Rawle, Esq., against the peti- 
tioners. 

Mr. Meredith, for the petitioners. 

The present petitioners appear on different 
grounds from the former petitioner, Mr. San- 
som. He had not proved his debts under the 
commission, while the present petitioners 
have done so. At the time of Mr. Sansom's 
petition, Henry Morris was supposed and as- 
sumed to have an interest in the estate, when, 
in fact, he had none, for all Robert Morris's 
properly was left to his wife; and this court 
would not have ordered a supersedeas know- 
ingly on the petition of a stranger in interest 
In order to show that Henry Morris had no 
interest, we must ask whether Robert Morris 
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had a devisable interest in. tlie lands recently 
discovered, and if not, whether he had a de- 
scendible interest in them. It is, however, 
sufficient for our purpose to show that he had 
a devisable interest, for which see Jones v. 
Perry, 3 Term R. SS; Fearne, Rem. 549; Ex 
parte Paddy, Buck, 23."5. The petitioners had 
no notice of the proceedings for the super- 
sedeas. Sansom not being a known creditor 
—not having proved his debt— could have no 
notice but by publication; but these petition- 
ers are known creditors, on record, and were 
entitled to personal notice. In a case like 
this there is a remedy in England without 
a supersedeas, as the commission of bank- 
ruptcy is a trust; in the first instance, for the 
creditoi-s, and then for the banljrupt as to any 
surplus remaining after the creditors are 
paid. Lowndes v. Taylor, 2 Rose, 365; Ham- 
mond V. Attwood, 3 Madd. 15S; Saxton v. 
Davis, IS Yes. 81; Ex parte Wilson, 1 Atk. 
218. It is an error to suppose that the com- 
mission is annihilated; it is not so. The 
judge has ordered that a supersedeas shall 
be issued, but it never has been issued, and 
the commission is now in full force, and will 
so remain tUl a writ of supersedeas be signed 
and sealed by the judge. Ex parte Free- 
man, 1 Ves. & B. 38; Ex parte Leicester, 6 
Ves. 429; Ex parte Layton, 6 Ves. 439; 2 
Madd. 612; Cooke, Bankr. Law, 536. A su- 
persedeas could never have issued on Henry 
Morris's petition, as it would have been an or- 
der to the commissioners, who were not par- 
ties to the application, but were strangers 
■out of court. The issuing of the supersedeas 
Is necessary to give effect to the order for it, 
for the creditors can be acted upon by the 
judge only through the commissioners. If 
the commissioners are dead or disqualified, 
so that the supersedeas can not be served 
upon them, new commissioners should be ap- 
pointed in order to make an effectual service 
on them, for there can be no supersedeas with- 
out the writ. 

Mr. "Willig-ms, against the petition, com- 
menced to answer the argument, urged on 
the other side, that a formal writ of super- 
sedeas was necessary, but — 

THE COURT stopped him, and desired 
that he would proceed to the other points, 
saying that no actual issuing of a writ of su- 
persedeas was necessary here, the court do- 
ing by one act what the chancellor does by 
two; that it was entirely a question of prac- 
tice which the court had a right to regulate; 
and that the clerk of the court had repeated- 
ly issued certificates, under seal, of the order 
superseding the commission. 

Mr. WUliams continued— On the former 
hearing, the interest of Henry Morris was 
admitted, or not disputed, and it is now too 
late to disturb the proceedings on that ground. 
These petitioners swear they knew nothing 
of the proceedings until within the last three 
years, but admit that length of notice. They 
left the case on Mr. Sansom's petition, and 
neither made themselves parties to it, nor of- 



fered to do so, and the court having refused 
to reverse the order for a supersedeas on that 
petition, they come now, after the lapse of 
more than a year, to ask that the whole 
matter may be again reviewed. We are not 
bound to show title in Henry Morris now; it is 
at best a mere matter of form, and does not af- 
fect the merits of the ease in any way what- 
ever, and title will be presumed in him after 
this lapse of time without a denial. But if 
we are required to show his title, it is mani- 
fest—he was the son of the banki-upt, and he 
was the executor of the executrix of the bank- 
laipt. The legal estate remained in the bank- 
rupt till the assignment was perfected. Doe 
V. Mitchell, 2 JIaule & S. 44G. This right be- 
ing in the bankrupt, if descendible and not 
devisable, it comes to Henry Jlorris as heir 
or one of the heix-s; if devisable, then, as ex- 
ecutor of his mother, he has sufficient inter- 
est in the estate to go into the orphans' court 
and ask an order of sale, &c., and to petition 
this court for a supersedeas. Cooper, Bankr. 
Law, 334; Attorney General v. Capell, 2 
Show. 480. The estate remained in the bank- 
rupt's possession over twenty years, and was 
thereby confirmed to him as against his cred- 
itors. Power V. Hollman, 2 Watts, 218; Die- 
mer v. Sechrist, 1 Pa. [1 Pen. & W.] 420. The 
petitioners say that they were known credit- 
ors, but they were also to be presumed to be 
paid on account of the lapse of time. Peebles 
V. Reading, 8 Serg. & B. 484. And all Mr. 
Morris's property now remaining must be con- 
sidered as surplus, for, from the lapse of time, 
all the debts must be treated as if paid by the 
bankrupt or released by the ereditoi-s. 

Mr. Tilghman, on the same side. 

It is now eight years since the super- 
sedeas, during which time all things have 
been as if Robert Morris had never been a 
bankrupt. At the time of granting the su- 
persedeas, personal notice was given to J. 
Huston, the petitioning creditor; and all 
other creditors were notified by advertise- 
ment. These petitioners are bound by this 
notice and by the decree of the judge pre- 
cisely as though they had appeared and been 
heard against the supersedeas. Mr. Rawlc 
became a purchaser, on the faith of the su- 
pei-sedeas; and, since the refusal of Mr. 
Sansom's petition, he has sold to other par- 
ties, who were present at the last hearing 
of this matter, and purchased on the faith 
of the decision then made thereon. Eight- 
een months after the rejection of Mr. San- 
som's petition, the present petitioners come 
forward to disturb the security of these in- 
nocent purchasers. Fraud and falsehood in 
obtaining the supersedeas should be alleged 
and proved before it can be overthrown. 
Nothing new is pretended to be in the ease 
now that has not been argued before, ex- 
cept that Henry Morris had no interest in 
the estate of the bankrupt. To this we an- 
swer: (1) The allegation comes too late, 
the subject has been passed upon; (2) Hen- 
ry Morris was not alone interested in the 
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petition, but the whole of the heirs of Kohert 
Morris were concerned; (3) it is immaterial 
whetlier he had any interest or not, the ob- 
ject was simply to bring forward the ques- 
tion whether a commission should be super- 
seded or not, and it was the duty of the 
judge to look to every person who had an 
interest in the application; (4) he had an 
interest, he was the executor of Robert Mor- 
ris's executrix. Kline v. Guthart, 2 Pa. [2 
Ten. & W.] 490. 

Mr. Meredith, in reply. 

The foi-mer order was made on the sup- 
position of a state of facts which did not 
exist; and no notice was given to those 
who were entitled to it . We cannot doubt 
that, on our showing the real state of facts, 
the order will be reversed. The petitioners 
have an interest in the estate; they are 
<'reditors who have proved their debts under 
the commission. The interested parties— 
the commissioners or assignees — were not 
made parties to the proceedings which pro- 
duced the supersedeas; and no personal no- 
tice was givjen to the creditors residing in 
the city where the proceedings were held, 
when, from their local position, they were 
■entitled to it. In the opinion of the court 
upon Mr. Sansom's petition, Henry Morris 
is spoken of and considered as the repre- 
sentative and heir of Robert Morris. It now 
clearly appears that he had no interest. 
This is a new fact and a new state of things. 
As the petitioner had no interest in the es- 
tate, it is never too late to come in and 
«how it. The objection of there being a 
bona fide purchaser extends to part only of 
the property, and that part was bought with 
lull knowledge of all the circumstances. 
Parties claiming to be protected in this 
right must show that they have paid the 
full consideration money. The former de- 
cision was on the grounds: (1) That Mr. 
"Sansom had no interest; (2) that Henry 
Morris had. But now the whole thing is 
reversed; the present petitioners have in- 
terests, and Henry Morris has not. First 
-or last, this thing will be set right It be- 
gan in injustice and must end in retribution. 
Tlxis princely estate cannot be withheld 
much longer from the creditors of the bank- 
rupt 

On the 6th February, 1S39, HOPKINSON, 
District Judge, delivered the following opin- 
ion in the case: 

The petitioners in this case are, the as- 
signees of the estate of Jacob Clement, de- 
<;eased, William Thaw, one of the heirs of 
Benjamin Thaw, deceased, and T. G. Hol- 
lingsworth, one of the heirs of Jehu Hol- 
lingsworth, deceased. They state themselves 
to be creditors of Robert Morris, formerly 
of the city of Philadelphia. The petition re- 
cites the issuing of a commission of bank- 
ruptcy against Robert Morris in July, 1801, 
and the granting of his certificate of dis- 
•charge on the 4th of December of the same 



year; but that no further steps W^te taken 
to render the property of the bankrupt Jtvail- 
able to his creditors, owing, as the petition- 
ers suppose, to the belief that the unincum- 
bered property was not sufficient to pay 
more than the expenses of the proceeding. 
The petitioners then aver that they have re- 
cently learned that certain real estate has 
been discovered, which is alleged to have 
been the property of Mr. Morris, at the time 
of his bankruptcy, and which ought there- 
fore to be applied to the payment of his 
debts. They state that they have also learn- 
ed that a supersedeas of the said commis- 
sion has been granted, upon theapplicationof 
Henry Morris, stating himself to be one of 
the children of the bankrupt, but not alleging 
himself to have any interest in the estate of 
the bankrupt That in fact the said Henry 
had no interest in the estate, as will more 
fully appear by reference to the wills of the 
said Robert Morris and his widow Mary 
Morris, copies of which are annexed to the 
petition. The petitioners say they had no 
notice or knowledge of the said application 
of Henry Morris, or of the granting of the 
supersedeas, until within the last three 
years, nor did they or either of them, at any 
time previous, know or suspect that .any 
proceedings to supereede the said commis"- 
sion had been commenced, or were in con- 
templation. For these reasons the petition- 
ers pray for a review of the proceedings in 
reference to the alleged supersedeas, that it 
may be vacated, and that commissioners be 
appointed, the original ones being dead or 
disqualified, and for such further relief as- 
may be right and just This petition was 
filed on the 10th of November, 1838, and a 
rule granted to show cause, on the 17th, 
why the prayer of the petition should not 
be allowed. Notice was accepted by the 
counsel of Henry Moms, and also by the 
counsel for William Rawle, Esq., who claims 
an interest in the property. In the March 
preceding, a petition was presented by the 
same petitioners, with one other, also stat- 
ing the facts of the issuing of the commis- 
sion, of the certificate of discharge, and the 
cessation of all further proceedings. It also 
sets forth the discovery of property belong- 
ing to the bankrupt, and the death or dis- 
qualification of the commissioners, and mere- 
ly prays for the appointment of new com- 
missioners, and for further relief. No refer- 
ence is made to the supersedeas. On this 
first petition a rule was granted for a hear- 
ing, on a short notice to the heirs and rep- 
resentatives of the bankrupt, but no further 
proceeding was had upon it, or in relation 
to the subject, until the 10th day of Novem- 
ber following, when the second, or addition- 
al, petition was presented and proceeded up- 
on. 

On a careful review of the opinion I de- 
livered, with great deliberation, and after 
a most learned and elaborate argiiment on 
both sides, on the petition of William San- 
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som for a revoeation of the supersedeas, I 
see no reason to change that opinion, as the 
case was then presented. I now repeat what 
I then said, that the entire novelty of the 
case, and the importance of the principles 
involved in it, gave rise to difficulties of a 
serious and embarrassing nature- I did then 
hope, as I now do, that the final disposal 
of it would not rest on my judgment, hut 
that some proceeding would he had, as 
was intimated by the counsel, to bring the 
case before another tribunal. No such steps 
have been taken. The inquiry now is, there- 
fore, limited to the question whether any 
matter of law or fact has been shown which 
was not brought into my view at the for- 
mer hearing, and which, if known, would 
have produced, or ought now to produce, a 
different result. The subject of the want of 
notice of the petition of Henry Morris, and 
the proceedings thereon, was fully discussed 
and decided at that hearing; and I find noth- 
ing in the situation of the present petition- 
ers to distinguish them, in this respect, 
from the petitioner in that case. The same 
supineness, the same inattention to the af- 
fairs of the bankrupt for five-and-twenty 
years from the bankruptcy, when the pe- 
tition of Henry Morris was filed; an entire 
disregard of that petition and all the pro- 
ceedings upon it from 1825 to 1838, full thir- 
teen years; not even roused to it by the move- 
ment of Mr.Sansom in 1836, when the discov- 
ery of property was publicly disclosed, hav- 
ing the same notice which Mr. Sansom had of 
the occurrences prior to his application— the 
same and the only notice which the law re- 
quired, or indeed was practicable in the 
case. On this question of notice they stand 
in a worse situation than Mr. Sansom. The 
endeavor to distinguish this case from that 
decision on the similar petition of Mr. San- 
som, in reference to the notice, is this. It 
is said that these petitioners, having proved 
their debts under the commission, which 
Mr. Sansom had not, were entitled to per- 
sonal notice of the application of Henry 
Morris; and, as a further claim to this privi- 
lege, it was urged that they resided in the 
city where the proceedings were going on, 
some of them within a short distance of the 
court. No authority of the law was shown 
for any such distinction in the rights of 
creditors. Neither the statute, nor any ju- 
dicial adjudication, nor any practice, was' 
shown, or is known to me, to give coun- 
tenance to this argument. One manner of 
notice— that is, in the public gazette— is pro- 
vided for all; and all are bound to attend 
to it, or the estate of a bankrupt never 
would or could be settled. In the eqmty and 
reason of the thing, the creditors residing 
in the same city, in the very neighborhood, 
where the proceedings are going on and the 
papers published, are less entitled to this 
personal regard than those who are at a 
distance. The fact that the present petition- 
ers proved their debts under the commission 



only puts in a stronger light their subse- 
quent abandonment of the commission and 
of all their expectations from it. 

The ground mainly relied on to support this 
application to revoke the supersedeas is, that 
Henry Morris, on whose petition it was or- 
dered, had no right or interest in the estate 
of the bankrupt, and, therefore, there was no 
party before the judge on whose behalf any 
petition could be received, or any order made 
in relation to that estate. This objection 
must be considered and decided. It is well, 
in the fii-st place, to remark, that Henry Mor- 
ris, in his petition, makes no false allegation 
on the subject of his interest He states 
the fact of his relationship to the bankrupt, 
and no more, leaving the question of his in- 
terest to those who might choose to deny it, 
and to the judge whose right it was to de- 
cide it. He cannot, therefore, be charged 
with deceiving or misleading the judge by a 
false allegation. His petition was filed In 
November, 1825,- nearly twenty years after 
the death of his father, and a considerable 
time before the death of his mother, Maiy 
Morris. The will 'of Robert Morris was 
proved and recorded in May, 1806, full thirty 
years before the argument of the motion for 
the supersedeas, and, of course, during all 
that time was in the power of Mr. Sansom, 
and of the present petitioners, and of all and 
any of the creditors of Robert Morris, to be 
used by them, had they chosen to use it, to 
defeat the application of Heniy Morris. The 
win of Mary Morris had been proved and 
recorded for nearly ten years at the time of 
the hearing, but no notice was taken of it. 
The right of Heniy Moms as a petitioner 
was not brought into question by denial or 
objection. If the petitioner against the super- 
sedeas could waive the objection, he did so; 
and the present petitioners never appeared to 
make it. Under these circumstances, the 
incapacity of Henry Morris, as a party to a 
proceeding affecting the property of Robert 
Morris, is certainly urged at this time by 
these petitioners with no claim to favor. 
Nevertheless, if the law gives them the right, 
they must have it If, by the law, they may 
demand the revocation of the supersedeas, 
no minister of the law can refuse it. The 
objection is that Henry Morris had no inter- 
est whatever in the estate of his father, Rob- 
ert Morris, and, therefore, could be no party 
to a proceeding to affect that estate; that 
the order for the supersedeas was made in 
behalf of a person who could take nothing by 
it and had no right to intermeddle with it. 
Was this strictly and truly the case? Had 
Henry Morris no interest, present or con- 
tingent, sufficient to give him a standing be- 
fore the judge on that question? Was he so 
absolutely a stranger to it that he might not 
be heard upon it? It is clear that Henry 
Morris, as one of the children of the bank- 
rupt, after his death, had an interest in his 
estate, whatever it might be, unless that in- 
terest had been taken away from him by 
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some legal act or instrument. The will of 
Robert Morris is relied upon for that pur- 
pose. But a preliminary inquiry is, whether 
Robert Morris, at the time of Ms death, had 
himself such a right and interest in this prop- 
erty as enabled him to devise it. The af- 
firmative of this question is contended for 
by the petitioners; and it is argued that, if 
he had a descendible interest in the land, he 
had a devisable interest, and that if he had 
not a descendible interest, Henry Morris 
could derive none from him, and that, in ei- 
ther case, he had nothing to support his peti- 
tion. 

The case in which the principle relied upon 
by the counsel for the creditors is fuUy de- 
veloped and reported is Jones v. Perry, 3 
Term R. 88, The point decided is thus stat- 
ed in the syllabus: "A possibilily coupled 
with an interest is devisable." The case 
arose upon the construction of the statute of 
wUls, which enables persons having an inter- 
est in lands, &c., to devise it That a mere 
or bare possibility, unaccompanied by an in- 
terest, was not devisable, seems to have been 
admitted; and the question was as to the 
kind and degree of interest which, coupled 
with a possibility, may be- the subject of a 
devise. It is not easy to fix a definite mean- 
ing to the word "interest," as here used. 
Some limitation is clearly intended to be put 
upon it, for it is said that that which an 
heir has from the com-tesy of his anc^tor is 
but a bare possibility, and has no such inter- 
est coupled with it as to be devisable. Yet, 
if a legal interest can be raised on a calcula- 
tion of contingencies the most remote and im- 
possible, as in the case before us, it can hard- 
ly be denied that the chance of an heir from 
the courtesy of his ancestor is something 
better than that of a stranger. I would say 
that his hope of succession is more rational, 
more likely to be fulfilled, than any that a 
bankrupt could have or entertain of the re- 
lease of his property from the claims of his 
creditors, or of a return of it to him as amply 
as it left him, by a supersedeas of the com- 
mission which deprived him of it. From the 
argument of the judges, as well as the coun- 
sel, in the case of Jones v. Perry, we may 
consider that the principle now contended for 
was carried as far by the court as they would 
be willing to go with it. We shall see that 
the interest, the contingency, in that case, 
was by no means so remote or impi'obable as 
to bear any comparison with ours. It was 
this. A house and lot were devised to T., 
the brother of the testator, until his son 
John, or any of his younger sons, should at- 
tain the age of twenty-one years; if T. should 
have no younger son who should arrive at 
that age, but should have only one son liv- 
ing to that age, then until that son should 
attain that age. As soon as his said nephew 
John, or any other younger son of his broth- 
er T., should attain the said age, the tes- 
tator gave the house, &c., to the said John, or 
such other younger son as for the time being 
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should be a younger son of his said brother 
T.; and if the said T. should have but one 
son who should live to that age, then he de- 
vised the house, &c., to that son. The tes- 
tator died, leaving his brother T. with two 
sons, the said John and Joseph. John died 
before his father, and before he was twenty- 
one years of age. Joseph attained that age, 
married, and died, having made his will, by 
which he devised, in the most broad and 
general terms, all his property and estate, 
&e., to his wife. The question was whether 
Joseph had such an interest in the house and 
lot mentioned in the wiH of his uncle as ena- 
bled him to devise it to his wife. It was 
decided that he had; and this is the possibil- 
ity coupled wth an interest which is recog- 
nised to be devisable by that decision. Now, 
we clearly see in that case whence the inter- 
est of Joseph was derived, and what it was. 
It was given to him expressly, by the will of 
his uncle, the first testator, and not by a 
legal, uncertain, implication. The event on 
which the interest was to become vested, 
and the property his, was clearly described; 
and the event did actually happen. Nor was 
it so remote or improbable as to deserve to 
be called a mere possibility. It can hardly 
be said to have been improbable or unexpect- 
ed. Thomas, the brother of the testator, 
had, so far as the case informs us, but two 
sons, John and Joseph, of whom John was 
the younger. If, then, John should die be- 
fore attaining the age of twenty-one years, 
and Thomas, his father, should have no other 
younger son, the right of Joseph would be 
complete. This will was made in June, 1734, 
and John was not of age in 1751, when he 
died. Of comse, he was but a child at the 
time of making the wiU, "svhich lessened his 
chance of reaching twenty-one years. There 
was certainly nothing strange in the hap- 
pening of the contingencies upon which the 
devise to Joseph would take eflEect, and, of 
course, his interest was neither remote or im- 
probable; he had an interest in the estate, 
with a very fair chance of enjoying it. Can 
such a case be put in comparison with that 
under our consideration? Whence did Mr. 
Morris derive the interest in this property; 
and what was it which it is said he might 
dispose of by his will, when the commission 
of bankruptcy was In full force and opera- 
tion? Not by any such condition, or contin- 
gency, or reservation, in the statute, nor in 
the assignment of the estate for the use of 
his creditors, as that by which it is now 
claimed for him,— not by anything that hap- 
pened in his lifetime to bring back to him the 
rights he had wholly and absolutely lost by 
his bankruptcy. At the time of his death 
his estate, with all his rights in relation to 
it, all his interests In it, all his control over 
it, were entirely vested in others. In the case 
cited, both the grant and the condition on 
which it was to take efiEect were distinctly 
and expressly declared. Because there were 
In that case both a probability and an Inter- 
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est, can we say that it is so in ours? If this 
be no more than doubtful, should I upon it 
say that Henry Morris has no interest? Shall 
I refuse to hear him? Shall I take from 
him the means and the opportunity of having 
that question deliberately tried and decided 
by a competent tribunal of law and fact? 
Why should he not have the opportunity to 
try this grave question on his father's will? 
But, while the commission is in his way, he 
cannot do so. Let him and the creditors 
meet fairly on that question. If the objec- 
tion urged against him is good and valid, it 
will prevail against him; for it was intimated, 
both on this and the former argument, that 
the petitionei^ would not be concluded by my 
decision, but could have their rights examined 
and restored to them elsewhere. It is cer- 
tain that, after his bankruptcy, Mr. Morris 
had no interest in his property, recognised 
by the law, which made any act or agree- 
ment on his part necessary to the transfer of 
the property, with a perfect and unquestiona- 
ble title. The statute immediately vested 
all his estate in the commissioners; and no 
conveyance by him was called for. The 
commissioners afterwards assigned it to as- 
signees chosen by the creditors; and they 
might afterwards sell to whom they pleased. 
In all these proceedings the banknipt has 
neither lot nor part; he is treated as a 
stranger, as one who has forfeited all his 
rights of property by what, legally speaking, 
was a fraud or an intended fraud upon his 
creditors. Where is the ground of the sug- 
gestion that the legal estate remains in him? 
Can we believe that, at the time Mr. Morris 
made his will, he had any view to this prop- 
erty, or to the event which has taken it from 
his creditors? It is true, he devises all the 
pi-operty, real or personal, which he then 
possessed or might afterwards acquire; but 
has this description any application to prop- 
erty which he did not possess? If indeed the 
commission had been superseded before his 
death, the property restored to him would be 
property afterwards acquired; but, to the 
time of his death, he possessed nothing, he 
acquired nothing. If, therefore, his inten- 
tion is to have any influence in the construc- 
tion of his will, no one, I think, can seriously 
contend that he looked to an event which 
would give what is now called a "princely 
estate" to his wife, in exclusion of all his 
children. It may be remarked, too, that this 
probability, this interest (if it may be so 
called), which is said to be coupled with the 
possibility, has to pass through two wills with 
the force and effect of a legal devise, under 
the general words of all the property, real 
or personal, possessed by Mr. Morris at the 
time of his death; and, in the case of Mrs. Mor- 
ris's will, of all her estate, real and personal; 
for, if her devise to her daughter, Mrs. Nixon, 
does not embrace it, then she died without 
disposing of it, and Henry Morris, either as 
the son of the testator, or of Mrs. Morris, will 
have his share in it. May we not confidently 
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say, too, of Mi-s. Morris, that she had no idea 
she was giving to one of her children, most 
abundantly and happily provided for, a great 
estate, in no pait of which did she allow her 
other children, most especially Hemy, who 
^ did want it, to participate? She had no such 
thing in her mind. In the case of Jones v. 
Perry, on the contrary, the testator had dis- 
tinctly and expressly in his view the contin- 
gency by which the estate would vest in his 
nephew Joseph; and, certainly, he did ex- 
pect that it might happen, and therefore 
provided for it. 

I am aware that on this argument I must 
encounter a formidable difficulty. If Robert 
MoiTis had no right or interest in this prop- 
erty, how have his children or representatives 
any, for it is said that whatever is descendi- 
ble is devisable? In the first place, this ob- 
jection does not reach all the parties who ap- 
pear here, and who appeared on the former 
occasion, to sustain the supersedeas. Some 
of them are purchasers at a sheriff's sale, un- 
der judgments regularly rendered and pros- 
ecuted to execution and sale against Bobert 
Morris; and who can have no title if the 
commission of bankruptcy is restored. They 
do not claim from or thi'ough the children of 
the bankrupt. In the second place, I refer 
to what I said in my former opinion, that 
"the effect of the supersedeas is to annihilate 
the commission, and to place the bankrupt, 
with his estate, in the same situation they 
would have been had it never existed." But 
if the bankrupt is not in existence, at the 
time of the supersedeas, it can have no ef- 
fect upon him; it cannot change his situation 
in regard to the property. In another place 
I observed, that "the effect of the supersedeas 
would be to anul the commission, and all that 
had been done by and under it, and to restore 
to the representatives of the bankrupt the 
property which had not been legally disposed 
of." The supersedeas in this case, for the 
reason given, could have no effect on the 
bankrupt or his personal rights; it could 
operate only on his estate, for the benefit of 
his representatives. I do not consider their 
right as descending from him, but as being 
east upon them by the law by an event which, 
occurring after the death of the bankrupt, 
vested no rights or interests in him. The 
right arose by and from the supersedeas, and 
had no existence before or without it. It has 
been likened to a bankrupt's interest in a 
surplus. I grant that the bankrupt had what 
may be called an interest in the surplus, if 
any, of his estate; although I should rather 
say tliat such surplus would enure to his bea- 
efit— would return to him. But this is not a 
surplus. It does not come to the bankrupt 
Ify the same event that would entitle him to 
the surplus, nor by the same proceedings, nor 
by virtue of the same legal principles that 
would restore to him a surplus after the pay- 
ment of the debts charged upon his estate. 
The debts for which the property was taken 
from him being satisfied, the surplus remains 
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■witliout any claimant iu law or equity but 
himself. 

I have, perhaps with more lahor than they 
deserved, given the views which occurred to 
me on this part of the case. I cannot say 
that they are altogether satisfactory to my- 
self, nor that they have removed entirely the 
difficulties of the argument; I should hardly 
he content to rest a decision upon them. But 
I will nevertheless say, that I am still less 
satisfied with the argument to show that Mr. 
Morris had anything more than a bare possi- 
bility of getting back his property from his 
creditors by this, or any other, contingency; 
and that such a possibility gave him any 
right or interest in the property, which he 
could transmit to another, either by an assign- 
ment or a devise. Admitting the devise in the 
will of Robert Morris to be valid and effectual 
in relation to this property, has Henry Morris 
any interest in it, which will support him as 
a paxty in these proceedings? The objection 
raised against him is purely technical and 
formal, for the real and substantial questions 
\ipon the supersedeas, were as fully argued 
and considered with the creditors, or a cred- 
itor having the rights of others, on the one 
side and Heniy Morris on the other, as they 
could have been with any other party, in 
such circumstances I shall look with a close 
and willing eye to discovei* enough of inter- 
est to give Henry Morris a standing before 
me, to give him a right to be heard on his 
application. "If the scale do turn but in the 
estimation of a hah'," I shall be satisfied. It 
is by meting such a measure to him that his 
right is denied, and he may defend it in 
the same way. It should be recollected that 
the whole case was fully and ably argued and 
carefully examined; that the only creditor 
of Mr. MoiTis who appeared to assert any 
right to his property, chose to meet Henry 
Morris as a party to the cause, as his au- 
thorized adversary; that he made no objec- 
tion to the original application for the su- 
persedeas on the ground of a want of right 
or interest in Henry Morris to make it; that 
these petitioners, and all the other creditors 
of the bankrupt, had then an opportunity to 
appear and make this, or any other, objec- 
tion to the supersedeas; but they left it all 
to the management of Mr. Sansom, and can 
we say now that this objection is entitled to 
any favor? If the hundred creditors of Rob- 
ert Morris, who proved their debts under the 
commission, or the many hundreds who did 
not, may, year after year, or at intervals of 
many years, come forward singly, or in little 
parties of three or four, to start new objections 
to disturb and annul all that had before been 
solemnly and publicly done, it is impossible 
that this estate can ever be settled, or the 
rights of the family of the bankrupt, or of 
bona fide purchasers, be ever safe and at 
rest. 

Without meaning to insist upon it as a sub- 
stantial ground, but rather as a set-off. or 
equivalent, for the argument of the petition- 
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ers, we may ask whether Henry Morris had 
not something like an interest, something like 
a reasonable expectancy, under the will of his 
father? He gave all his property to his wife, 
Mary Morris, saying, that "no doubt she will 
make such distribution of it amongst our 
children as she may think proper." This is, 
at least, a strong recommendation, amounting 
almost to an injunction, that the property 
should be divided amongst the children. Hen- 
ry JNIorris was one of them; and the proba- 
bility of his obtaining a share under this rec- 
ommendation, was not a right it is true. I 
will not say it was a legal interest, but it was 
a better contingency than that on which the 
petitioners rely. At the time Henry Mon*is 
filed his petition for the supersedeas, his 
mother was living, and he had no interest or 
expectation from his father's estate, but that 
which depended on the hope that his mother 
would carry out the recommendation of his 
father, by a distribution of it amongst their 
children. It would be enough for the present 
purpose if, as one of these children, he had a 
right to bring up the question whether the 
commission of bankruptcy against his father 
should continue in force, and whether the 
conduct of the creditors, and other circum- 
stances of the case, did not warrant a super- 
sedeas of the commission. But another claim, 
as a party to these proceedings, has been set 
up for him; to wit, as the executor of the 
mother, Maiy Morris. His petition alleges 
"that the said Robert Morris, at the time of 
his bankruptcy, was seised ^nd possessed of a 
large estate, real and personal, which, in con- 
sequence of the neglect of the said creditors 
and assignees in not duly prosecuting the 
said commission, has been wasted and misap- 
plied." This allegation was neither disprov- 
ed nor denied. Mary Moras, under the will of 
Robert Morris, was entitled to all the real and 
personal estate which belonged to him at the 
time of his deatli, and to whatever right and 
interest he had therein. Mary Morris died 
about the month of February, 1827, appoint- 
ing her sons Thomas and Henry her execu- 
tors. Can it be questioned that Henry Mor- 
ris, as the executor of his mother, had an in- 
terest in the personal estate, at least, devised 
to her by her husband; and that he might be 
a party to any proceeding for the recovery or 
protection of that estate? Even in regard to 
the real estate, the laws of Pennsylvania, in 
certain circumstances and for certain pur- 
poses, give an executor an authority over the 
real estate of his testator. The answer given 
to this assei-tion of right is, that at the time 
Henry Morris filed his petition and com- 
menced this proceeding, his mother was not 
dead, and, of course, he was not her executor. 
I see no force in this reply. A petition in a 
proceeding of this sort is not like a suit at 
common law, in which the paxty must have 
his right of action when he commences it. 
May not a person who acquires an interest in 
a suit depending in chancery, after its com- 
mencement, come in and be made a party? 
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Eyen to satisfy the most scrupulous form, it 
•was only necessary that Henry Morris should 
file another petition, or in some way suggest 
to the judge, for there is no record, strictly 
speaking, of this proceeding, the new and ad- 
ditional capacity in which he presented his 
claim. The true Questions or matters on 
which he prayed for a supersedeas of the 
commission were set forth in his petition, and 
the creditors had notice of it No new matter 
of complaint was introduced, no surprise upon 
his adyersaries, no new person as a party; 
but at the time of the hearing, a new right 
or interest had accrued to the petitioner, not 
in the least affecting the merits of the con- 
troyersy— they remained the same. The cred- 
itors, or those of them who chose to appear 
on the notice, knew, for it was a matter of 
record and notoriety, of the death of Mary 
Morris, and the appointment of her executor. 
They go on to a hearing, without objection to 
the right or interest of the petitioner, without 
calling upon him to set out formally his claim 
in his new capacity, or inquiring in what 
right or capacity he was prosecuting it. Was 
not this a waiver of the form of filing a new 
petition? Did not they consent to meet his 
claim as it was in truth, and under any right 
he had to prosecute it? I think that, even if 
it were material, it has been waived. Such 
an objection could not be kept in reserve, to 
be resorted to if the petitioner should be suc- 
cessful. At the time of the hearing, and long 
before, Henry Morris had the right of a party 
in this proceeding, in fact and in law; his 
right was recognised by meeting and answer- 
ing it without objection, and it would be a 
strange sort of equity if I were now to undo 
all that has been done on this ground, 3Ja 
answer to this objection the petitioner has 
urged that his petition was depending five 
years without any opposition or appearance 
by any creditor. The application of the peti- 
tioner was renewed in 1830, after the death 
of Mrs. Morris, and still no opposition to it 
from any quarter, and so it went on to the 
hearing and order thereupon, and so it con- 
tinued for eight years after that order with- 
out objection; and so it was on the hearing 
of Mr. Sansom without any objection to Hen- 
ry Morris as a party. Is it not obvious that 
if in air. Sansom's petition, in which he stood 
for the rights of all the creditors (for none 
came to join him), this objection had been 
taken, it would have been at once obviated 
by allowing Henry Morris to file a supple- 
mental petition? It would be the grossest 
injustice to admit it now. Even in the more 
strict proceedings at common law, a waiver 
of an objection at the time it ought to have 
been made, will, in many instances stronger 
than this, preclude the party from a subse- 
quent resort to it. Indeed, in the first petition 
filed by these petitioners, no suggestion is 
made of this objection, nor until eight months 
afterwards. Year after year, opportunity aft- 
er opportunity, were afforded to these peti- 
tioners to oppose the petition of Henry Mor- 
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ris, on this or any other ground, but they do 
not move or speak, until more than ten years 
had elapsed from the date of the order of 
supersedeas, and then they appear, relying 
on the allegation that Henry Morris had no 
interest in the property when he filed his peti- 
tion, not denying, for it could not be denied, 
that he had a clear interest at the time of 
the hearing and order. Is there any right 
that a man holds or enjoys by the law, that 
he may not lose hj neglect; that he may not 
surrender by abandonment? Debts secured 
by the most solemn contracts, by official rec- 
ords; unquestioned titles to real estates, of 
any amount and value, even if they should 
be "pi'incely," may be and have been in.*ecov- 
erably lost solely and merely by the inatten- 
tion of the owner. The peace and order of 
society, the security of the whole community 
require this, and no individual, who may 
suffer by it has any just cause of complaint 
or reproach, except against himself. For sev- 
en-and-thiity years, not without warnings 
and notice, did these petitioners sleep over 
the rights they had acquired in the property 
of Mr. Morris, by his bankruptcy; and they 
now wake up and expect to find these rights 
fresh and unimpaired! Not much more than 
half of this time would have, with the same 
neglect swallowed up their mortgages and 
judgments, their lands and tenements. I know 
not what there is in their right to a bank- 
rupt's property that will preserve it from the 
destruction that would have buried their 
right to their own. The bankrupt law is so 
far from countenancing neglect and delay in 
the proceedings on the part of the creditors, 
that it requires extraordinary promptness to 
bring them to a close, that the bankrupt and 
his estate may not be wronged by an unrea- 
sonable delay. If the commission is not pro- 
ceeded upon, in its preliminary proofs for de- 
claring the party a bankrupt in thirty days, 
the judge may supersede it The assignees 
are directed to make a dividend of the effects 
within twelve months from the issuing of the 
commission; and the second dividend within 
eighteen months, which is to be the final divi- 
dend, unless there be a suit depending, or 
some part of the estate standing out or other 
effects shall afterwards come to their hands. 
The whole proceeding is intended to be finish- 
ed and closed in eighteen months. 

As the counsel for these petitioners thinks 
that the proceedings by which the commission 
of bankruptcy against Robert Morris was su- 
perseded, "began in injustice, and must end 
in retribution," it is a consolation to me as 
well as to him, to know that, if I am mistaken 
in my views of the matter, "first or last they 
will be set right; and that the princely estate 
of the bankrupt cannot be much longer with- 
held from his creditors." I am by no means 
desirous that the grave questions which have 
arisen in the course of these proceedings, or 
any man's property, princely or mean, shall 
be finally disposed of by my judgment It is, 
however, to be regretted, for It has produced 
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much trouble and expense, that these creaitors 
never thought this great estate, as it is now 
supposed to be, worth looking after for seven- 
and-thirty years; that they should have 
abandoned it; that no one of them, or of the 
other numerous creditors of the bankrupt, 
would hazard the expenses of executing the 
commission, to put them in possession of this 
principality. The assignees appointed refused 
to take it into their care and management; 
would not accept the trust which all thought 
so worthless; nor did the creditors think it 
worth their time or money to appoint other 
assignees. I shall dismiss both the petitions. 



MOHRIS, In re. See Case No, 7,303. 



Case M"o. 9,836. 

MORRIS V. BARNEY. 
[1 Cranch, 0. 0. 245.] i 

Girouit Court, District of Columbia. July 
Term, 1805. 
Pleading at Law— Ajiendment— Makiko Nett 
Parties. 
The court will not permit an amendment mak- 
ing new parties. 

Assumpsit by indorsees against the maker 
of a promissory note. 

Mr. Caldwell, for plaintiff, moved to amend 
by adding the name of the payee of the note 
as plaintiff, for the use of Morris. This was 
done to avoid the allegation of the defend- 
ant that the words "or order" had beai in- 
serted by the payee after the note was made. 

Refused by THE COURT; it being to make 
new uarties. 



Case Wo. 9,8S7. 

MORRIS v. BARRETT et al. 

[1 Fish. Pat Cas. 461; 1 Bond, 254.] 2 

Circuit Court, S. D. Oliio. March, 1839. 

Patents— Claim A^^) Speoificatiohs— Two Im- 

prove3ient3 in one patent — evidence — 

Expert- Prodoction of Machine. 

1. In the construction of a patent, the patentee 
is not to he confined to the summing-up or 
"daim," but the specification, the whole specifi- 
cation, and the drawings may be referred to, to 
ascertain the extent of the daim of the inven- 
tion, or the proper meaning of expressions used 
in the "claim." 

2. It is competent for the patentee to embrace 
two improvements on the same machine in the 
same patent and if the defendant has used both 
or either of the improvements, there is infringe- 
ment. 

3. M. daimed "the damps, 6 6, to prevent end- 
expansion, and the levers, 7 7, working on fixed 
fulcrums," to prevent the wood from twisting. 
Meld, that this was not a claim for the combina- 
tion of clamps and levers, but for two distinct 
improvements in the art of bending wood. 

1 [Reported by Hon. William Cranch. Chief 
Judge,] 

2 [Reported by Samuel S. Fisher, Esq.; re- 
printed in 1 Bond, 254; and here republished by 
Ijermission.] 
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4. A kind of evidence which is entitled to the 
highest credibility, is the machines themselves, 
as shown by the models, which, Uke figures, can 
not lie. 

[Cited in Seymour v. Osborne, Case No. 12,- 
688.] . 

5. The law permits the opinion of men, called 
experts, to be given in evidence, to deterroine 
questions of mechanical difEerence; and when 
such men are qualified, and free from bias, their 
testimony is entitied to great respect. 

6. If the same result is produced by the de- 
fendant as by the patentee, but by means sub- 
stantially different, there is no infringement, for 
a patent is not granted for a mere result; but 
otherwise, if the defendant produces the result 
by contrivances substantially the same in prin- 
ciple. 

[See Crompton v. Belknap Mills, Case No. 3,- 
406.] 

Tliis was an action on the ease [by John 
C. Morris against Silas M. Barrett and Jabez 
M. Waters] tried before I/EAVITT, District 
Judge, and a jury, to recover damages for 
the alleged infringement of letters patent 
for an "improvement in wood-bending ma- 
chines," granted to plaintiff March 11, 1856. 
The machine consisted of a stationary form, 
around which timber was bent, by means of 
two levers, turning upon fixed fulcrums. 
and applied near the end of the timber. The 
timber to be bent was laid upon a metallic 
strap, having clamps or abutments attached 
to each end, which embraced the ends of the 
wood, and prevented any stretching of the 
fibers during the act of bending. These 
clamps were made to slide upon the levers 
as the wood was brought around the form. 
The claims of the patent were as follows: "1 
claim the clamps, 6 6, to prevent end-ex- 
pansion, and the levers, 7 7, working on fixed 
fulcrums, when in operation, all substantially 
as, and for the purposes, set forth in the 
foregoing specifications." The defendants 
substituted radial arms with rollers to press 
upon the back of the wood, and used clamps 
which permitted a partial relaxation or 
stretching of the fibers, at the commencement 
of the bending operation. 

<3e. M. Lee and S. S. Fisher, for plaintiff. 
Bai^ps & Scarborough and W. B. Caldwell, 
for defendants. 

LEAVITT, District Judge (charging jury). 
The plaintiffs patent is for an improvement 
in wood-bending machines, minutely desmbed 
in the patent and specifications. In the con- 
clusion or summing-up, he says: "I claim 
the clamps, 6 6, to prevent end-expansion, 
and the levers, 7 7, working on fixed ful- 
crums, when in opa-ation, all substantially as, 
and for the purposes, set forth in the forego- 
ing specifications." The practical purpose 
to be accomplished by these improvements 
he claims to be: 1. The clamps to prevent 
end-expansions; and 2. The levers working 
upon fixed fulcrums to prevent the wood 
from twisting. It was claimed in argument 
by defendants' counsel, that the plaintiff was 
confined, in construing his claim, to the 
summing-up; but the doctrine is well settled 



MORRIS (Case No. 9,828) 



that the patent, the specificatioBS, the whole 
specifications and the drawings, may be re- 
fen-ed to in ascertaining the extent of the 
patentee's claim; and while it is true that we 
are to loolc at the summing-up to discover 
what parts of the machine he claims to have 
invented, still, if any thing is needed to en- 
able us to determine the pi-oper meaning of 
expressions used in the "claim," we must 
refer to the previous portion of the specifica- 
tions for such explanations as may be neces- 
sary to understand the office and pui-pose of 
that which is claimed as new. 

The plaintiff's claim is not for a combina- 
tion but for two distinct improvements in 
the art of bending wood- It is, no doubt, 
competent for a patentee to embrace two 
improvements on the same machine in the 
same patent; and if, in the' present case, 
the defendants have used both or either of 
the improvements of the plaintiff, they have 
infringed his patent. 

On the subject of the identity of the two 
machines, it may be remarked, that we are 
not concluded by their mere form or appear- 
ance. The question is, are they the same in 
substance? Is the machine used by the de- 
fendants a mechanical equivalent for that 
patented by the plaintiff? In applying these 
pilneiples to the facts of this case, the jury 
will remember that there is a kind of evi- 
dence which is entitled to the highest credi- 
bility, and that is the machines themselves, 
as shown by the models, and which, like 
figures, can not lie. In addition, as many 
persons would be unable^ from a want of pr-evi- 
ous knowledge or experience, to determine 
these questions of mechanical difference, the 
law permits the opinions of men called ex- 
perts, to be given in evidence; and, when 
such men are qualified and free from bias, 
their testimony is entitled to great respect. 
The following is a brief summai-y of the testi- 
mony of this class of witnesses in the pres- 
ent case: 

Three experts were examined on behalf 
of each party. Those for the plaintiff testi- 
fied in the order named: John Byrne says 
that he has been for several years engaged 
in the business of wood-bending. He de- 
scribes the machines, and gives it as his 
opinion that they are substantially the same 
in principle. Finley Latta has been for 
twenty years a machinist. He thinks the 
fulci-ums and cramps are substantially the 
same in both; and that the joint in defend- 
ant's lever is a mechanical equivalent for the 
sliding of plaintiff's clamp. Gardner Lathrop 
has devoted much attention to practical and 
theoretical machines. He thinks the machines 
are the same in principle; that the clamps 
are the same in both, and that the jointed 
lever is an equivalent for the sliding clamp. 
On behalf of the defendants, the following 
experts testified: Orville Mathers says that 
the two sti'uctures are different in principle; 
that the defendants' have no fixed fulcrum, 
and that they do not prevent the expansion 
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of the wood. The plaintiff insists that the 
statements of this witness should be received 
with caution, because of his interest in the 
subject-matter, as he is the inventor or con- 
structor of the machine used by defendants- 
W. S. Rosecrans gives it as his ophiion that 
the two machines are not the same in prin- 
ciple. He points out their difference of opera- 
tion, and mentions the peculiarity of the de- 
fendants' machine, that it would bend non- 
elastic substances. He has bad much ex- 
perience as a teacher of mechanics, and testi- 
fied with great intelligence. George H. 
Knight is a patent agent, and is acquainted 
with mechanics. He says, upon an examina- 
tion of the plaintiff's specifications, that the 
machines are not the same in principle; that 
the most palpable difference between them is 
the entire absence of fixed fulcrums in the 
defendants' machine. He thinks the action 
of the clamps is substantially the same in 
both— that both are intended to prevent end- 
expansion. 

This is the substance of the testimony of 
the experts on both sides. The jury will 
give to it such weight in their judgment as 
it is entitled to, and if, from the evidence, 
they believe that the same result as that 
claimed by the plaintiff is produced by the 
defendants, by contrivances substantially dif- 
ferent, then there is no infringement, for a 
patent is not granted for a mere result; but 
if they find that the defendants produce this 
result by contrivances substantially the same 
in principle as those used by the patentee, 
they will find a verdict for the plaintiff. The 
object of the action is not so much to obtain 
damages as to sustain the patent. There 
is nothing in the case to call for exemplaiy 
damages, but if the jury find the plaintiff 
entitled to a verdict, it would be competent 
for them to give him an amount that would 
compensate him for the actual damage sus- 
tained by reason of the infringement. 

.^^^^.3]^'*^ found a verdict for the plaintiff,, 
with .?lJo damages. 

[For another case involvinir this patent see 
Morris v. Royer, Case No. 9,835.] 
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Case No. 9,828. 

MORRIS et al. v. BRUSH. 

[2 ■Woods, 354; i 14 N. B. R. 371.J 

Circuit Court, W. D. Texas. June Term, 1876; 

Bankrcptct— Appeal — Actiox to Set Aside 
Claim of Creditor — Motiox to Dismiss Ap- 
peal— Thakscript— Time FOR Filing. 

1, A proceeding in the district court in the 
nature of a suit in equity, brought by the as- 



1 IReporied by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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signee and creditors of a Ijankrupt to set aside 
the claim of an alleged creditor, and to abrogate 
the lien asserted by him on the bankrupt's prop- 
erty, is appealable to the circuit court under sec- 
tion 4980 of the Revised Statutes. 

2. A compliance with general order in bank- 
ruptcy 26, in relation to the time of filing such 
appeal in the circuit court, is not necessary, to 
give the court jurisdiction. 

3. But the order mentioned is a rule of prac- 
tice in the circuit court, and if disregarded, the 
appellee has prima facie ground on which to 
move to dismiss the appeal. 

4. A transcript of the proceedings of the dis- 
trict court is not required to be filed within the 
ten days prescribed for filing the appeal in the 
circuit court, but only a statement of appellant's 
claim and a brief account of what has been done 
in the district court and the grounds of appeal. 

5. Where the decree of the district court dis- 
allowing a claim against a bankrupt estate was 
entered on January 21st, notice of appeal given 
January 27th, and the appeal bond filed in the 
clerk's oflSce of the district court on January 
28th; and before the next term of the circuit 
court, but not until May 22d, the declaration of 
appellant, setting forth his claim and the his- 
tory of the proceedings was filed in the circuit 
court, at which time a transcript of the proceed- 
ings in the district court, was also filed, held 
that the circuit court had jurisdiction of the ease 
and could hear it or not in its discretion, accord- 
ing as it might or might not be satisfied with the 
excuse offered for the delay in filing the papers. 

6. A district judge sitting in the circuit court 
may in a proper case enlarge the time for filing 
an appeal in the circuit court 

This cause was heard upon the motion of 
plaintiffs, the appellees, to dismiss the appeal. 

2 [The appellee James B. Morris was duly 
elected assignee in bankruptcy of one Philip 
Dei, against whom a petition for adjudication 
of involuntary bankruptcy was filed on the 
2d day of June, 1874. Among the debts 
proved against said estate was an alleged se- 
cured debt in favor of one S. B. Brush, who 
died pending the litigation, the appellants be- 
coming bis personal representatives. The as- 
signee applied to the distinct court to have 
the proof of debt rejected, under Rev. St. § 
5081, upon the following grounds: (1) Be- 
cause of a fraudulent preference under Rev. 
St. § 5021. (2> Because of a fraudulent pref- 
erence under Rev. St §§ 5128, 5129. (3) Be- 
cause both of said trust deeds were void, hav- 
ing been executed to defraud and delay the 
other creditors of the bankrupt (4) Because 
of an alleged partnership between the bank- 
rupt and Brush. (5) Because trust deed of 
March 12, 1874, was waiver of trust deed of 
May 12, 1873. Certain unsecured creditors 
also fiJed a like application, based upon the 
same grounds, and also because certain enu- 
merated caniages, etc., of the alleged value 
of five thousand dollars and over, in the tnist 
deed of May 12, 1873, were sold and removed 
by the bankrupt with the consent -of Brush, 
and, if not rejected, this amount should be 
charged to Brush on the secured claim. The 
assignee amended his application by setting 
up, as additional grounds for rejecting proof 
of debt: (1) That, from July 1, 1872, to 
March 12, 1874, the bankrupt was insolvent, 

2 [Prom 14 N. B. R. 371.] 



and that Brush Imew it, and also had reason- 
able cause to know it (2) That the bank- 
rupt retained full control of ail the property 
covered by these deeds of trust. The answer 
of Brush's representatives set up: (1) A de- 
nial of any knowledge of any insolvency of 
the bankrupt on the part of Brush. (2) That 
most, if not all, the property described in the 
trust deed of 12th of May, 1873, was sold by 
Brush to the bankrupt the trust deed being 
taken to reserve the purchase money. (3) 
That It was agreed, from the commencement 
of their dealings in 1872, that Brush was to 
be secured by deeds of trust on the bank- 
rupt's property. (4) A denial of any partner- 
ship between Brush and the bankrupt. (5) 
That the trust deed of 1874 was a mere re- 
newal of the trust deed of 1873, and did not 
affect the lien. (6) A further answer, in the 
nature of a cross action seeking to recover, 
from the assignee, the value of certain bug- 
gies, the property of Brush, and charged to 
have been converted, by the assignee, to the 
use of the estate. The assignee demurred to 
this last defense, as not a proper subject of 
inquiry in this proceeding. The cause was 
then tried, upon^those issues, before the dis- 
trict judge, without a jury, and the following 
facts were proved: The bankrupt came to 
Austin in January, 1871, with litUe or no 
capital and credit, and commenced driving a 
hack, and bought carriages and harness from 
Brush, the latter always requiring security. 
He opened a livery and sale stable in April, 
1873, and sold and traded as his own the 
property described in the trust deeds. Brush 
relinquishing the lien whenever a sale was 
made. The trust deed of 1873 covered about 
all the property of the bankrupt, as did also 
the deed of 1874, and the greater portion of 
it the bankrupt originally purchased from 
Brush. Brush knew nothing of the debts 
owing by the bankrupt in Missouri and Illi- 
nois, before coming to Texas. The Texas 
indebtedness was small. The bankrupt was 
making money when the bankruptcy proceed- 
ings were instituted, and Brush had no reason 
to suppose that the bankrupt would not be 
able to pay all his debts in time; but he knew 
that the bankrupt had made debts to the 
amount of several thousands of dollars since 
coming to Texas, and that the property rep- 
resenting the greater portion of this indebted- 
ness was included in the trust deed of 1874. 
A good deal of the property in the trust deed 
of 1873 had been sold before the deed of 
1874 was made. The latter covered the prop- 
erty in the deed of 1873 still undisposed of, 
and also such other property as the, bankrupt 
had acquired from Brush and others since the 
deed of 1873 was made. The proceeds of 
sales were sometimes applied to the secured 
indebtedness, and sometimes used in making 
cash purchases from Brush. There was no 
partnership between Brush and the bankrupt 
The trust deed of 1874 was intended as a re- 
newal of the deed of 1873, under the original 
agreement as to security between the bank- 
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rupt and Brush. The trust deed of 1873 was 
past due, and, on March 12, 1874, a settle- 
ment was had, and the bankrupt paid Brush 
m cash all he owed over the five thousand 
dollai's, and made the deed of that date to 
secure that balance. The bankrupt valued 
his assets, at the time of the seizure by the 
marshal, at fifteen thousand dollars, and re- 
turned them in his schedules at about thu*- 
teen thousand dollars. The debts proved up 
against the estate, esclusive of Brush's se- 
cured claim, amounted to ten thousand five 
hundred dollars about. The amount realized 
by the assignee in disposing of the assets 
was eight thousand nine hundred and four 
dollars. 

[On the 21st of January, 1875, a decree was 
entered sustaining the assignee's demurrer to 
the ci'oss action of Brush's representatives, 
and disallowing and esponging the said debt, 
deeds of trust, and liens, and declaring them 
null and void. On the 27th of Januarj-, 1875, 
notice of an appeal from this decree to the 
clerk, the assignee, and the creditors men- 
tioned in the application, was filed, and the 
service of notice was accepted on the same 
day. On the 28th of January, the appellants, 
J. B. Barron and W. B. Brush, executors of 
Brush, filed their petition for allowance of an 
appeal reciting the proceedings had in the 
cause, and praying for a transfer of the same 
"to the next circuit court of the United States 
for said Western district of Texas, at Austin, 
to be held on the first Monday in June, 1875," 
etc., etc. The district judge allowed the ap- 
peal on the same day, and required an appeal 
bond to be given in the sum of five hundred 
dollars. On the 28th day of January, 1875, 
citation was issued on said appeal, and serv- 
ice thereof was accepted by the assignee and 
creditors. The appeal bond was filed on the 
29th of January, 1875. A ti-anscript of the 
record of said cause was filed in the circuit 
court on the 22d of May, 1875, as well as a 
declaration on appeal setting forth the facts 
relied upon by the appellants, and giving a 
general histoiy of the proceedings in the 
district court, and praying for the relief de- 
sired, and the same was served on the appel- 
lee. On the 26th of May, 1875, the appellee 
filed a motion to dismiss the appeal, based 
principally on the ground that the declaration 
on appeal was not filed within the ten days 
prescribed by rule 26 in bankruptcy. No cir- 
cuit justice or circuit judge held the circuit 
court until the June term, 1876, when the mo- 
tion to dismiss was submitted.] 2 

Wm. M. "Walton and James B. Morris, for 
the motion. 

0. S. "West and W. F. North, contra, who 
cited and relied on sections 4981-4984, U. S. 
Rev. St.; Bump. Bankr. (8th Ed.) 345; Bald- 
win V. Eaplee [Case No. 802]. 

BRADLEY, Circuit Justice. [This is an 
appeal from the district court. The decree 

2 [From 14 N. B. R. 371.] 



appealed from was made on the 21st day of 
January, 1875, upon the following case: 
Philip Dei was declared a bankrupt, upon a 
petition filed against him on the 2d day of 
June, 1874. S. B. Brush filed against the es- 
tate proof of a claim represented by two 
promissory notes for two thousand five hun- 
dred dollars each, dated February 12th, 1874, 
payable in ninety days, with interest at one 
and one-half per cent a month, and secured 
by a trust deed given to Charles W. "White, 
trustee, dated the 12th of March, 1874, and 
recorded in the Travis county records on the 
same day; the said notes being given in re- 
newal of previous notes of a like or greater 
amount, dated 12th of May, 1873; and tlie 
said deed of trust being executed in place, 
and in renewal of, a former deed of trust, 
dated May 12th, 1873, given to secure the 
notes of the same date. The assignee of Dei, 
the present appellee, filed a petition in the 
district court praying to have the said claim 
of Brush disallowed, and the lien of the trust 
deed set aside, on the several groimds, gener- 
ally summed up in the allegation, that the 
deeds of trust were made in fraud of the 
bankrupt laws, in fraud of the other creditors, 
and by way of fraudulent preference. Some 
of the other creditors also filed a petition of 
the same pm-port, and praying like relief. 
Brush having died, in* the meantime, his ex- 
ecutors, the present appellants, filed an an- 
swer sustfiining his claim, and alleging that 
it was bona fide and just; also complaining 
that the assignee had taken possession of cer- 
tain property belonging to Brush, which the 
bankrupt had in custody for sale on commis- 
sion, worth to the amount of one thousand 
six hundred and sixteen dollars and eighty- 
seven cents, and had sold the same, and re- 
fused to return or account for the px'operty or 
proceeds, and praying a decree for payment. 

[The district judge made a decree disallow- 
ing the claim last set up, and declared the 
deeds of trust of May 12th, 1873, and March 
12th, 1874, to be fraudulent and void, and 
disallowed and expunged the claim of Brush 
from the list of claims upon the assignee's 
record-] 2 

The nature of this proceeding was that of a 
suit in equity, brought by the assignee and 
creditors to set aside the claim of Brush and 
to abrogate the lien claimed by him on the 
bankrupt's property. In such a case an ap- 
peal clearly lies under section 49S0 of the Re- 
vised Statutes. The motion now made is to 
set aside and dismiss the appeal, on the 
ground that the appeal was not filed in the 
clerk's office of this court within the ten days 
after taking the appeal in the district court 
as required by the general order in bankrupt- 
cy 26. It is not disputed that the appeal was 
claimed and notice thereof given to the clerk 
of the district court, and to the assignee and 
creditors, within ten days after the entry of 
the decree, and that a bond was duly filed as 
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required by section 4981 of the Revised Stat- I 
utes. Nor is it disputed that the appeal was 
duly entered at the nest term of this court, 
which was held after the appeal was taken, 
as required by section 4982 of the Bevised 
Statutes. The facts are, that the decree was 
entered on the 21st of January, 1875, and no- 
tice of appeal taken on the 27th of January, 
and the appeal and bond were filed in the 
clerk's office of the district court on the 28th 
of the same month; but the declaration of the 
appellant, setting forth his claim and the his- 
tory of the proceedings, was not filed in' this 
court until the 22d of May, 1875, at which 
time the -same was filed, together with a 
transcript of the proceedings before the dis- 
trict court, consisting of nearly two hundred 
pages. The next term of the ch:cuxt court was 
held on the first Monday of June, 1875, and 
after that, on the first Monday of January, 
187G; but neither the circuit justice nor the cir- 
cuit judge was present in the district from 
the time of taking the appeal until the pres- 
ent term, June, 1876. 

The excuse offered by the appellant's coun- 
sel for not filing the appeal in this court until 
the 22d of May, 1875, is, that the proceedings 
were so voluminous that they could not ob- 
tain a transcript thereof at an earlier day; 
that they deemed the transcript a necessary 
part of the appeal; that no delay was oc- 
casioned in the progress of the case by their 
failure to file the appeal in January; and 
that the practice in this respect is uncertain. 
I think it clear that a compliance with gen- 
eral order 26, in relation to the time of filing 
tiie appeal in the circuit court, is not neces- 
sary to give this court jurisdiction. This was 
so held by Circuit Judge Woodruff in the case 
of Baldwin v. Kapplee [Case No. 802], He 
considered the rule merely directory. As all 
the requirements of the statute were com- 
plied with in this case, the court has jurisdic- 
tion of the appeal, and can hear it or not in 
its discretion, according as it may or may not 
be satisfied with the excuse that has been of- 
fered for the delay. Although the rule is 
directoiT, merely, stiU it is the rule which 
governs the practice of this court, and if dis- 
regarded, the appellee has a prima facie 
ground of dismissal. And I think the coun- 
sel for the appellants is in error in supposing 
that the transcript of the proceedings in the 
district court is required to be filed within 
the ten days prescribed for filing the appeal 
in this court. It is not always in the appel- 
lant's power to compel an instant making 
out of the transcript. He may have to get or- 
ders from the circuit court as to what shall be 
certified, although it is the duty of the clerk 
of the district court to make it out with all 
convenient dispatch, when the proper condi- 
tions are complied with. What is required 
to be filed in tlie drcuit court within ten days 
from the time of taking the appeal is the ap- 
peal, containing a statement of the appellant's 
claim, and a brief account of what has been 
done in the district court, and the ground of 
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appeal. This is what is meant by the declara- 
tion in section 4984 of the Revised Statutes. 
This, in most cases, can easily be done with- 
in the ten days. But there has undoubtedly 
been some uncertainty in the practice. And, 
in view of this fact, and the fact that no in- 
jury could possibly arise from the delay in 
this case, as the court did not sit till June, 
and as there was no judge here who could 
hear the case; and as the delay does not 
seem to have proceeded from any desire to 
prolong the proceedings, I shall deny the mo- 
tion to dismiss. 

It is proper to observe, in* conclusion, that 1 
see no reason why the district judge, as judge 
of the circuit court, should not, in a proper 
case, enlarge the time for filing the appeal in 
the circuit court. This would be the better 
mode, when the parties are apprehensive that 
they will not have time sufficient to prepare 
the proper pleadings, as it would prevent ap- 
plica:tions to dismiss, and would restrain the 
attention of the parties to the merits. 

2 [On June 17th, 1876, the cause was heard 
on its merits, before Hon. Joseph P. BRAD- 
LEY, and, after hearing the evidence, as 
above set forth, the ophiion of the court was 
delivered orally, the judge observing that, in 
the absence of any actual fraud, the trust 
deed of May 12th, 1873, created a valid lien 
on the property described in it; that the 
fact that the bankrupt disposed of the prop- 
erty as his own did not vitiate the deed as to 
the other creditors, but was a matter that af- 
fected no one but Brush, and that the latter 
was not bound to apply the proceeds of the 
sales of the encumbered propeity to the secured 
debt; that the registration of the trust deed, 
in accordance with the laws governing chat- 
tel mortgages, took the place of delivery of 
possession, and took the case out of the stat- 
ute of frauds; that the new notes and trust 
deed of March 12th, 1874, were not a satis- 
faction of the notes and trust deed of 1873, 
but merely a renewal of the same, and did 
not affect the validity of Brush's lien on the 
property embraced in the first deed of trust; 
that the deed of trust of March 12th, 1874, 
so far as it covered property not embraced in 
the former mortgage, was a prohibited prefer- 
ence, under the bankrupt law [of 1867 (14 Stat. 
517)], but that the fact that this trust deed 
was void, so far as the original property was 
concerned, did not affect the lien on the prop- 
erty described in it, and also embraced in the 
valid deed of 1873; that there seemed to be 
a disposition on the part of district courts to 
consider all preferences and securities as con- 
trary to the spirit of the bankrupt law, and 
to construe this branch of the law strictiy 
rather than liberally; that this view of the 
law was not adopted by the supreme court 
of the United States; and that it had, in sev- 
eral recent cases, taken occasion to state that 
the object of the bankrupt law was not to dis- 
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coui-age vigilance on the part of creditors, 
except in particular and enumerated cases; 
but that the preferences and liens (except in 
those enumerated cases) were as much enti- 
tled to protection from the bankrupt courts 
as any other legal rights. 

[Thereupon a decree was made ordering the 
assignee to pay to the appellants the net pro- 
ceeds of the sales, made by the former, of the 
property embraced in both deeds of trust, and 
which came into his hands as assignee; and 
that said amount so paid be credited on the 
appellants' proof of debt, and that the same 
be ranked, for the amoimt of such balance, 
with the other unsecured creditors of the es- 
tate; and that each party pay his own 
costs.] 2 
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District Court, D. Massachusetts. Oct., 1843. 

Seamen — JIate Displaced — Ordered to Other 

Dbtt— Removal to Forecastle— Right 

OP Complaint to Consul. 

1. A second mate rightfully displaced from 
heading a boat in the whale fishery, is bound to 
perform other duty, and upon his refusal to do 
so, may be punished for disobedience. 

2. The right given to seamen by statute of 
1840 [5 Stat. 394], to lay their complaints before 
the American consul, in foreign ports, is one of 
great importance, which a court of admiralty 
will carefully guard. 

3. A second mate, who contumaciously refuses 
to perform duty, may be removed from the cah- 
in to the forecastle. 

4. The second mate's being commanded by the 
master to desist from swearing, and retorting 
-on the master, that he heard him swear, and stat- 
ing the language, is no justification for the mas- 
ter's violently assaulting and inflicting a blow 
upon the second mate. 

[See Backstack v. Banks, Case No. 711.] 

The libellant, who was second mate of the 
brig Agate, on a whaling voyage, of which 
the respondent was master, alleged, that the 
respondent removed him from his office, con- 
fined him to his state-room for a long time, 
deprived him of proper and sufficient food, 
refused to permit him, at various times, to 
go on shore at different places, and commu- 
nicate with the American consul— turned him 
into the forecastle, where his berth was un- 
suitable, and committed violent assaults up- 
on his person. The answer denied some of 
these charges, and justified othei-s. The 
facts in the case sufficiently appear in the 
opinion of the court. 

B. Bassett, for libellant. 

2 [From 14 N. B. R. 371.] 

1 [Reported by F. B. Parker Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



T. D. Elliot, for respondent. 

SPRAGUE, District Judge. The most im- 
portant inquiry in this case, relates to the 
removal of the libellant from office, or his 
refusal to do duty, which was the first diffi- 
culty, and probably the som-ce of all the 
others. A material part of the duty of sec- 
ond mate is to head, that is command, one 
of the boats in taking whales. The master 
admits that he removed him from tnis part 
of his duty, and justifies it on the ground of ' 
incompetency. 

The libellant insists that it was from mal- 
ice, and without justifiable cause. . 

It appears that, after being out about six 
months, the captain on one occasion headed 
one of the boats, of which the libellant then 
acted as boat-steerer, and as such, it was his 
duty first to strike the whale, when the boat 
had been placed by the captain in a proper 
position for that purpose. After an unsuc- 
cessful attempt to capture a whale, they re- 
turned to the brig. The mate, in presence 
of the libellant, asked the captain the cause 
of the failure. The captain said in reply, 
that it was as good a chance as he wanted, 
to fasten to a whale's head. The libellant 
said he did not consider it any chance at all. 
This was repeated two or three times, and 
the captain then told mm if he did not call 
that a chance, he should not go in the head 
of the boat again during the voyage. The 
libellant replied: "If I don't, I will not do 
any other duty." The captain then told him 
he would confine him to his state-room, and 
keep him on bread and water, till he did do 
his duty. The libellant replied: "Veiy well, 
do so." The captain then directed the mate 
to prepare a state-room, by clearing out cer- 
tain articles, which being done, he ordered 
the libellant to go into it, and he did so. 

It is urged, that this decision of the cap- 
tain proceeded from passion, and not from 
any honest judgment as to the libellant's 
competency. It was certainly a very un- 
fortunate and suspicious moment, in the 
midst of a contentious conversation, in which 
the parties had strongly expressed opposing 
opinions, for the exercise of so delicate and 
important a power. The manner and the oc- 
casion savor strongly of passion, and deprive 
the master of those presumptions in favor of 
the rightful exercise of authority which 
would arise, if it had been done with calm- 
ness and deliberation, and challenges the 
most jealous scrutiny into the justffieation 
alleged. That justification is the incompe- 
tency of the libellant, or at least the honest 
judgment of the master, that he was incom- 
petent, after a fair trial. 
Was he competent? 

2 [In May, both boats lowered for sperm 
whales, the larboard being headed by the 
mate, and the starboard by the libelant. 
The larboard boat struck and killed the 

2 [From 6 Law Rep. 304.] 
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whale; the school, from seven to twelve 
brought to, and the mate testifies that the 
libelant had as good an opportunity as he 
had, but did not take any. Glow, who steer- 
ed the larboard boat, testified that Morris 
had a chance to take one, if he pulled when 
he ought, and adds; "I thought the man 
was ci-azy, he hallooed so. I did not think he 
knew much about whaling." 

[In June, the boats were lowered again. 
In sperm whaling, it appeai-s that the boat, 
in order not to be discovered by the whale, 
must approach him either head and head, as 
it is called, that is, directly in front, or go 
directly after him. In this instance it is 
testified by the mate, that Morris was ap- 
proaching head and head, and he thinks that 
if Morris had continued pulling with his oars, 
he would have struck the whale; instead of 
which he stopped pulling, hauled on to the 
wind with his sail; the fish saw the boat, 
was frightened and escaped. On his return 
to the brig, he said that he thought the mate 
would strike the fish, as he was, after him, 
if he, Morris, hauled out on the wind. The 
captain asked him why he did not take the 
whale. The mate thinks that Morris, in re- 
ply, gave the captain to understand thai he 
could not be expected to do as well as an ex- 
perienced hand, or as well as the mate. The 
captain "found considerable fault with him." 

[Weeks, who was the libelant's boat-steer- 
er on this occasion, says, that he thinks they 
"had a chance to go on to a whale if they 
had kept on pulling," but were ordered by 
Morris to stop, 

[Clow, who was in the larboard boat, says, 
that they were in pursuit just behind tlie 
whale. Morris came down on the whale's 
eye quartering; the whale slewed round a 
little, saw Morris'.s boat, and went down. 
Morris hove up when he was a little way 
from him. If Morris had not pulled so near 
the whale, he thinks they could have got 
him. 

[In September, Morris struck a large whale, 
which stove the boat, and threw the men in- 
to the water. The other boat picked up the 
men, but the whale was lost. The mate 
says he thought Jlorris had a good opportu- 
nity to take the whale, but did not approach 
him properly. Weeks, who was Morris's 
boat-steerer, says, that they fastened to the 
whale, he stove the boat, and they cut clear; 
that the boat was too near the whale; it was 
Morris's fault, because he did not lay the 
boat off enough; that when the witness 
stood up to throw the iron, the flukes of the 
whale were under the boat. 

[These are the only instances in which 
Morris headed the boat in pursuit of whales. 
There is evidence, that in attempting to take 
blackfish, he in one instance had his boat 
capsized, and in another cut the line after 
fastening to a fish, owing to some misman- 
agement or eiTor on the part of Morris or his 
boat-steerer. During the time he headed 
the boat he took two blackfish, but not any 
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whale. The mate took one whale which 
made about twenty barrels of oil, and several 
blackfish— how many does not appear. On 
two other occasions, the captain headed the 
boat, and Monis acted as boat-steerer. On 
the fii-st the captain placed the boat in a 
good position to strike the whale, but Mor- 
ris did not succeed in doing so. He after- 
wards admitted that he had a good chance, 
but made a "muss" of it, as he expre^ed it 
to the mate. The other was the time which 
has already been adverted to, and which end- 
ed in the master's displacing him from the 
head of the boat. 

[These facts would seem to raise a pretty 
strong presumption of want of skill, and to 
require of Morris the production of evidence 
to control them by showing his experience 
and ability. But as whale fishing is a busi- 
ness of a very peculiar character, in which 
failures often occur, the court would be very 
reluctant to decide such a question without 
aid from the judgment of those whose expe- 
rience or means of observation at the time 
entitle their opinions to respect. Now, in 
this case, we have the testimony of the mate 
and two boat-steerers, who were all the offi- 
cers excepting the libelant and respondent, and 
also of five seamen and the steward. The 
mate thinks that jMorris had not had suffi- 
cient experience in sperm whaling, and both 
the boat-steerers express opinions one strong- 
ly and the other faintly unfavorable to his 
competency. Two of the seamen express the 
same judgment. The others, whose testi- 
mony was produced, were not questioned on 
that point. But we have it in evidence from 
the mate and othei-s, that the opinion was 
general among the crew that Morris was not 
competent to head a boat, and that some of 
his men were afraid to go with him. No 
one who was on board the vessel has given a 
different opinion- The only evidence produ- 
ced by Morris to show his competency, is the 
deposition of Captain Shackley, who had pre- 
vious to this voyage given him a certificate 
that he was qualified to" head a boat. He 
testifies that he shipped Morris in New Zea- 
land, as third mate and boat-steerer, on 
board the whale ship Two Brothers, com- 
manded by himself: that he was on board 
six months, and did his duty as well as any 
one could, and he thinks him qualified to 
head a boat But It is to be remarked, that 
Captain Shackley never saw him head a 
boat, or had any knowledge of his doing so. 
He performed only the duty of a boat-steer- 
er, and as such struck three sperm whales. 
The libelant was apprized by the answer of 
the respondent, that his competency was to 
be put in issue, and has had full opportunity 
to show his previous experience. He de- 
clared to some of the crew that he had never 
been sperm whaling before, although he had 
struck sperm whales, which accords with 
Captain Shackley's testimony, as the Two 
Brothers was engaged in right whaling. I 
am constrained, therefore, to believe that the 
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only experience Moiris liad had in sperm 
wlialing, was on board tlie Two Brotliers-] 2 

By the shipping aitieles it was expressly 
agreed, that if any oflacer, after a fair trial 
of his ability, should be judged by the mas- 
ter to be incompetent, he might be displaced. 
It is unnecessary to inquire whether this 
varies the authority conferred by law, that 
is, whether it makes the judgment of the 
master, after a fair trial, conclusive, be- 
cause, upon the evidence, the respondent 
had, I think, sufficient grounds for judging 
the libellant to be incompetent to head a 
boat, and that he is entitled to the benefit of 
that justification, notwithstanding the un- 
fortunate time and manner in which that 
judgment was declared. 

[Captain Gifford, an experienced master in 
the whale fishery, testifies that a competent 
master can very soon determine whether an 
officer has the requisite skill; that seeing 
him once attempt to catch a whale is suffi- 
cient, and that the opportunity afforded to 
Morris constitutes a fair trial. He further 
states, that from the facts testified to, he 
should think that Morris had not the requi- 
site skill. No one has expressed a different 
opinion upon either of these points. The re- 
spondent had, I think, sufficient grounds for 
judging the libelant incompetent to head a 
boat, and that he is entitled to the benefit of 
that justification, notwithstanding the un- 
fortunate time and manner in which that 
judgment was declared. It was not the first 
time he had expressed his dissatisfaction; 
and Morris's persisting in asserting that to 
be no chance to strike a whale, which the 
master htmself saw and declared to be a 
good one, might go far to strengthen a con- 
viction that he was not qualified to judge 
whether a boat was placed in proper posi- 
tion or not. The master had the induce- 
ment of personal convenience to retain Mor- 
ris in the head of the boat, for by displacing 
him, he thereafter imposed that duty upon 
himself.] 2 

It is insisted that Morris was not bound to 
perform any other duty, even if rightly dis- 
IJlaced; that he was thenceforth a "quasi 
passenger." To this doctrine 1 cannot ac- 
cede. The services of every man on board 
are needed. Take the ease of our merchant 
ships, to which the same law applies. The 
second mate is disrated for incapacity, and 
a foremast hand placed in his stead. Shall 
he by his own misrepresentations as to his 
qualifications, deprive the ship of the serv- 
ices of an important officer, and by making 
her shorthanded, increase the hazard and 
add to the labors of all others, while he eats 
the bread of idleness, and is only an incum- 
brance to the ship? 

1 have no doubt that Morris, when he 
shipped, thought he should be able to per- 
form the duties of second mate. I acquit 
him of all designed deception. Still, it was 

2 [From 6 Law Rep. 304.] 



obligatory^on him to know his qualifications, 
and if in fact, found to be unfit for a por- 
tion of his duties, he was still bound to have 
performed others. In refusing all duty, 
therefore, he was wrong, and set an ex- 
ample of insubordination and disobedience, 
which the master had a right to punish. He 
had a right to coerce him to submission. 

Was the punishment excessive? It was 
not sufficient to produce submission. Jlorris 
never perfoimed or expressed a willingness 
to perform other duty. It is said he was 
confined to his state-room. It is true, he 
was not permitted to pass through the cabin, 
but there was a scuttle, through which he 
could, at any and all times go on deck, with 
little, if any, difficulty. The mate testifies, 
that on a former occasion, he occupied the 
same state-room, in the same manner for 
two months, on account of a sick man being 
in the cabin, and that he found no difficulty 
in passing through the scuttle. Morris was 
not allowed to go forward of the try-works. 
With this ^exception, his movements on deck 
were unrestricted. He was kept on bread 
and water for a week or a fortnight, and 
afterwards, without any submission or re- 
quest on his part, he was allowed meat and 
a kind of pudding called "duff," as often as 
the officers in the cabin. Complaint is also 
made of the want of light in his state-room, 
on which point there is some conflict of testi- 
mony. His health did not suffer, and con- 
sidered as a punishment for refusal of duty 
and continued resistance of authority, his 
confinement and privations were not excess- 
ive. 

The next allegation against the respondent 
is, that he prevented the libellant at differ- 
ent ports, from laying his complaints before 
the American consul. This right is secured 
to every seaman by the statute of 1840 [Lang- 
tree's Ed.] c. 23 [5 Stat. 394, c. 48], and if the 
consul be an upright and independent offi- 
cer, it may be of immeasurable value to the 
oppressed and friendless mariner in distant 
regions. It may be called the habeas corpus 
of the seaman, and the court will carefully 
and vigorously guard its inviolability. But 
in the present instance, there is not the 
slightest evidence that any request was 
made, or desire expressed, by the libellant 
to the respondent, to go on shore to see the 
consul, or to lay any complaint before him. 
The libellant not being in close confinement, 
had free intercourse, at his pleasure, with 
the mate and seamen. He could easily have 
communicated with the consul through 
them; and it appears that in one instance, 
he did without the captain's knowledge, 
write to the consul. The contents of that 
letter are not stated. But its existence, at 
least, was made known to the captain while 
on shore, and It is inferred that he made rep- 
resentations to the consul, which prevented 
his noticing it. That inference may be true, 
but there is no evidence that such was the 
fact. 
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Anotlier ground of complaint is, that the 
lihellant Tvas not allowed to go on shore, at 
any of the various ports visited hy the brig 
after he was displaced. The first port which 
she afterwards entered, was the Isle of Sol. 
The respondent there granted him leave to 
go ashore, but discovering that he had put 
his clothes into the^boat, the respondent or- 
dered them to be taken out, and kept on 
board the brig, and thereupon the libellant 
refused to go. He h'ad previously declared 
his intention to escape, and such was evi- 
dently his purpose. Once after this, at 
another port, he asked permission through 
the mate, to go ashore, and was refused. No 
reason for the request was assigned. 

Considering that he was in a state of con- 
tinued contumacy, and had manifested an 
intention to leave the vessel, I do not think 
he was entitled to the indulgeiice of going 
ashore for his gratification. As ^to his re- 
moval to the forecastle, it was a rightful ex- 
ercise of authority by the master, after his 
refusal to do duty, and I do not think it 
shown that his berth there was such as to 
render it wrongful. 

There remain to be considered, the two as- 
saults upon the libellant. While Morris 
lived in his state-room, and was ordered not 
to go forward of the try- works, he, on one 
occasion, went to the galley to light his pipe. 
The captain ordered him aft, and laid hold 
of him. One witness testifies that he seized 
him by the throat, and pressed him over the 
lashing that went over the galley, then let 
go, and Morris went to the after part of the 
try-works, and sat on a barrel; that after 
some words between them, which are not 
stated, the captain seized Morris again by 
the throat, pressed him against the try-works, 
and aiorris was red in the face. The other 
three witnesses who speak to this assault, 
did not see the captain take him by the 
thi-oat, but say that he collared him, and 
pushed him along. On a subsequent oc- 
casion, Morris in an angry conversation with 
Clow, was using profane language; the cap- 
tain told him not to swear; he replied that 
he had heard him (the captain) swear; the 
latter asked him what? He answered he 
had heard him "damn the men's eyes!" The 
captain then in a rage seized him violently— 
in what manner in the first instance, is left 
doubtful; but there is no doubt, that before 
leaving him, he had him by the hair, a little 
of which was torn out, and inflicted a blow 
which left a mark on the eye. Morris acted 
only on the defensive. 

These assaults are witbout justification, 
and the only question is the amount of dam- 
ages. The conduct of the captain toward his 
crew seems to have been in other respects 
unexceptionable; and the mate, who has 
manifested no leaning toward Morris, testi- 
fies to the latter's "good disposition." These 
outbreaks may be attributed, in a great de- 
gree, to the continued irritation in which the 
parties were kept, by the unfortunate rela- 
17FED.CAS. — 52 
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tion in which they stood to each other. Of 
this, Morris was the blameworthy cause. In 
passing forward of the >try-works to the gal- 
ley, he transcended the limits assigned to 
him, and was in fault "When properly 
checked for swearing, he was wrong in re- 
torting upon the captain— but the provoca- 
tion was not great. There was no exigency 
— no emergency. The captain was bound to 
suppress his passion. If unable to control 
himself, he is unfit to command others. He 
is to set an example of calmness and self- 
possession. Violence begets violence. Hasty 
words and rash acts on shipboard, often pro- 
duce deplorable consequences, which a little 
forbearance would have prevented. 

The bodily injury to the libellant was not 
very great, but he was subject to the indig- 
nity of unjustifiable violence to his person, 
and his feelings are not to be disregarded. 

I shall decree $50 damages and costs. 

That an ofiBcer, when disrated, is bound to 
perform other duty, and what duty, see The 
Mentor [Case No. 9,427]; Smith v. Jordan [Id. 
13,068]. 



Case 'No. 9,830. 

MOBRIS et al. v. GARDNER. 

[1 Oranch, C. 0. 213.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1804. 

Pbincipaij and Surety — Indobseu on Note — 

Notice — Delat — EInowledge op 

Maker's iNSOLVENor: 

1. Notice to an indorser is necessary, unless he 
knew the maker to be insolvent at the time of 
indorsement. 

2. Where the parlies live within two miles of 
each other, nine days' delay is fatal. 

3. A subsequent promise by the defendant to 
pay, made with a full Imowledge of his dis- 
charge, will bind him. 

Assumpsit against the defendant [John 
Gardner] as indorser of a note of Anderson; 
and for goods sold and delivered; and for 
money had and received; and upon an as- 
sumpsit in writing to pay seventy dollars for 
Anderson. The evidence was that the de^ 
f endant was indebted to the plaintiffs [B. W. 
Morris and others] for goods sold; and gave 
and indorsed to the plaintiffs Anderson's note 
for a smaller amount than the debt due for 
the goods, which note was to be collected by 
plaintiffs, and when received, the money was 
to be applied to the credit of the defendant. 
The note became payable 9 and 12 July, 1802. 
The plaintiffs received on the 21st of July, 
forty dollars in part No notice was given 
to the defendant of non-payment, until after 
the receipt of the forty dollars. The defendant 
lived in Washington. The plaintiffs' agent, 
who held the note, lived in Georgetown. Aft- 
erwards, and after the note was payable, and 
after the payment of the forty dollars, to wit, 
at last term, the plaintiffs recovered judg- 

1 [Reported by Hon. William Oranch, Chief 
Judge.] 
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ment against the defendant for the balance 
of the account of goods sold, after deducting 
the amount of the note. Gardner said, at 
the time of indorsing the note, that he ex- 
pected that it would be difficult to get the 
money of Anderson, but the plaintiffs could 
get it better than he could. 

Upon the first coimt, (which is on the note,) 
THE COURT gave the following instruction: 
That it is necessary for the plaintiffs to prove 
that a demand was made on Anderson, the 
maker, and notice of his refusal given to Gard- 
ner, the indorser, in due time, unless it should 
appear that Anderson was insolvent when the 
note was indorsed and delivered to the plain- 
tiffs, and was known by Gardner to be so: 
That the defendant, Gardner, was discharged 
from his liability by the want of such demand 
and notice, but that his assumption would make 
him again liable, if made under a knowledge 
of the facts and of the law as to his being 
discharged: And, further, that if the jury 
should be of opinion, from the evidence, that 
the defendant lived in the city of Washin^on, 
and the plaintiffs* agent in Georgetown, the 
distance being about two miles, notice to the 
defendant, given nine days after the last day 
of grace, was not reasonable notice. 

Verdict for plaintiffs. 

Quaere. See De Berdt v. Atkinson, 2 H. 
Bl. 336, and Nicholson v. Gouthit, Id. 609, as 
to the necessity of notice in case of known 
insolvency. 



MORRIS CHARMER v.). See Case No. 6,076. 
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MORRIS V. HUNTINGTON. 

[1 Paine, 348; i 1 Robb. Pat Cas. 448.] 

Circuit Court, D. New York. April Term, 1824. 

Patents — Act op 1793 — Previous Knowledge 

AUD Use — New Patents — Sukrendek — 

Old Patent Deceased Void, 

1. The first section of the patent law of 1793 
[1 Stat. 318], construed in connexion with the 
other sections of the act, means that the inven- 
tion should not be known or used as the inven- 
tion of any other person than the patentee before 
the application for a patent. 

[Cited in Whitney v. Emmett Case No. 17,- 
589; Reed v. Cutter, Id. 11,645.] 

^ 2. If the invention have got into use while the 
mventor was practising upon it with a view to 
improve it before applying for a patent, such use 
does not invalidate the patent; and the motive 
for the delay is a question for the jury. 
[Cited in Treadwell v Bladen, Case No. 14,- 

154; Shaw v. Cooper, 7 Pet. (32 U. S.) 317; 

Jones V. Sewall, Case No. 7,495.] 

3. One who has patented his invention cannot 
take out a new patent for the same invention, 
until the first is surrendered, repealed, or de- 
clared void. 

[Cited in brief in Treadwell v. Bladen, Case 
No. 14.154. Cited in Mathews v. Flower, 25 
Fed. 830.] 

4. The obstacle of an inv-alid patent may be re- 
moved by having it declared void after a verdict 

1 [Reported by Elijah Paine, Jr., Esq.] 



against it, or by having a vacatur entered ex 
parte in the department of state on a surrender 
of the patent. But the provisions of the 6th 
section of the act, do not enable a patentee to 
declare his own patent void, and a verdict in a 
suit on the tecond patent in favour of such pat- 
ent, does not avoid the first patent. 

5. It seems that on surrendering a patent and 
taking out a new one, the latter should be for 
only the unexpired part of the fourteen years 
since obtaining the first patent. 

6. Whether a new patent can be taken out 
where a patent has been declared void under the 
6th section of the act? Quere. 

[7. Cited in Wilson v. Rousseau, Case No. 17,- 
832, to the point that a defective specification 
renders letters patent absolutely void, no matter 
how innocent of fraudulent design is the in- 
ventor, nor how beneficent his invention.] 

This was an action on the case, brought by 
the plaintiff against the defendant, for in- 
fringements by him of a patent issued to the 
plaintiff May [15], 1822, for an improvement 
in the stopcock. The specification of the 
patent contained a clear description of the 
instrument, so that artists could make it 
from such description, and at its close, the 
improvements daimed under the patent 
were pai*ticularized. Evidence was given by 
the plaintiff showing the time of the inven- 
tion to be September, 1815; that the plaintiff 
was the inventor; that the invention was 
useful; and that the defendant had made 
and sold instruments which were infringe- 
ments of the patent- On a cross-examination 
of the plaintiff's witnesses, it appeared that 
the plaintiff had taken out a patent in 1816, 
for an improved block-tin stopcock, the speci- 
fication of which was proved by the witness 
to describe the same instrument as the one 
described in tiie specification of the patent of 
1822, with this difference, that in the former 
the particular improvements claimed were 
not stated. It appeared in evidence on the 
part of the plaintiff, that certain parts of the 
instrument, described generally as part of the 
instrument in both patents, but not claimed 
in the patent of 1822, as improvements of the 
patentee, had been in use prior to the patent 
of 1815. Upon this evidence, 

0. D. Golden, G. Griffen, and G. W. Strong, 
for defendant, 

Moved for a nonsuit (opinion of Van Ness, 
J., No. 4 U. S. Law J.; Whittemore v. Cutter 
[Case No. 17,601]; Odiome v. Amesbury Nail 
Factory [Id. 10,430]; Moody v. Fisk [Id. 
9,745]; Coll. Pat. 70, 170; Gods. Pat. 200; 
Fessen. Pat. 50, 173), on two grounds: 1. 
That it appeared that the instrument had 
gone into use before the date of the patent 
of 1822; and 2. That the patentee had a 
prior patent for the same thing, which had 
not been repealed, surrendered, nor declared 
void. 

Under the first point it was contended: 
That by the words of the first section of the 
patent act, the invention must not have been 
used before the application for a i)atent. 
That the other sections of the patent law, 
the phraseology of which was indefinite, 
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should l»e construed in subordination to the ■ 
first section. That this construction was for- 
tified by the words of the first section of the 
law of 1800 [2 Stat 37], extending the patent 
act to aliens. That the instrument having 
gone into the use or knowledge of the public, 
the inventor had no secret to disclose as a 
consideration for the grant by the public. 
That in England the law was unquestionably 
settled to this effect— and that the English 
decisions should be adopted here, inasmuch 
as they were founded in the nature of the 
subject, and as our courts had adopted Eng- 
lish decisions on English statutes as applica- 
ble to the construction of statutes in this 
country, where there was much more differ- 
ence in the phraseology, than existed between 
our patent law and the English statute. That 
the point in question had never been decided 
in this country under our present ]^atent, be- 
fore the decision of Judge Van Ness, which 
was in point in their favour. That very in- 
jurious consequences would result, if inven- 
tors might lie by, and after the public had 
got into the use of a thing, claim it by a pat- 
ent. 

On the second point it was contended: 
That the patent of 1816 was an estoppel to 
the plaintiff to take out another patent for 
the same thing, before the repeal or surrender 
of such prior patent That the prior patent 
was not on its face void, but was voidable 
only, and that not by the plaintiff himself, 
but only by thhrd persons. That to allow the 
plaintiff to allege his first patent to be void, 
would be embarrassing the court with the 
trial of two issues, in which it would be in- 
consistently thrown on the defendant to 
prove that the first patent was good and the 
second bad. That at any i-ate the plaintiff 
should have surrendered the first patent be- 
fore taking out the second— the course in 
England being so. He should also in such 
case have taken out the second patent, not 
for fourteen years from its date, but for the 
residue of the time, computing from the date 
of the first patent That on the plaintiff's 
grounds, patentees would, by taking out pat- 
ents, insidiously defective, secure to them- 
selves a perpetuity. That the acts In favour 
of Oliver Evans were a legislative decision 
on the subject; and that the case of Odiorne 
V. Amesbury Nail Factory [supra! was m 
point and decisive. 

T. A. Emmet, S. P. Staples, and D. Lord 
for plaintiff. 

In reply (Barrett v. Hall [Case No. 1,047]; 
<}oodyear v. Mathews [Id. 5,576]; Woodcock 
V. Parker [Id. 17,971]; Davies, Pat 448; 
Evans v. "Weiss [Case No. 4,572]), contended 
on the first objection: That the 6th, 7th and 
other sections of the act showed .that refer- 
ence was to be had to the time of invention 
In considering the question of prior use. That 
the general phraseology of the act was incon- 
sistent with a literal construction of the first 
section. That a literal construction of that 
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section was felo de se, and it must therefore 
be construed in subordination to the rest of 
the act That the policy of the patent act in • 
England and its words differed from our 
law. That in England it went on the ground 
of a bounty from the crown; in this coimtry 
on the ground of protecting the common law 
right of the inventor to his invention. That 
the point in question had been directly de- 
cided in Evans v. Weiss [supra], and in the 
case of Goodyear v. Mathews [supra]. 

On the second point: That the doctrine of 
estoppel did not apply; the grant was void 
so as to prevent any right from vesting. That 
the prior patent, on the state of the evidence, 
was void, not voidable: voidable implies that 
the thing is capable of confirmation, which 
the first patent is not That a surrender of 
the first patent could not be made, there be- 
ing no provision in the law to authorize it; 
as is the case in England, by the inherent 
power of the chancellor. That as the paten- 
tee had enjoyed no legal protection under the 
first patent it should not be computed against 
him as part of the fourteen years, at any rate 
that the question of an extra extension of 
time could not properly arise until the lapse 
of fourteen years from the date of the first 
patent 

THOMPSON, Circuit Justice (charging 
3iu:y). The questions presented by the facts 
in this cause are of great importance, and 
not unattended with diflaculty, and deserve 
a more deliberate consideration than can be 
given them in the course of a trial. ' 

The first question is, whether the fact 
that the invention was introduced into use 
by the patentee himself, as his invention ,;, 
prior to the application for the patent, ren- 
dered the patent invalid. It appears to be 
settied law in England, that if an invention 
had been introduced into use by the pat- 
entee himself, and known and used by oth- 
ers before the date of the patent, such dis- 
closmre and use will destroy the patent. 
There is however a difference between the 
English law and the acts of congress on this 
subject In the English statute it is stated 
precisely from what period the fourteen 
years are to commence: they are to run 
from the date of the patent But there is 
no such phraseology in the act of congress. 
The English statute speaks of the invention 
to be patented, being such as others, before 
the date of the patent, shall not use; and 
consequentiy if a patentee in England have 
so disclosed his invention as that it be put 
in use before the date of the patent, he is 
not entitied to the patent. Our act does not 
contain these provisions. There is some in- 
congruity in the phraseology of our patent 
law of 1793, and it is inartificially drawn in 
several parts. A correct interpretation of 
it. requires that the general scope and ob- 
ject of the law and all its clauses should 
be taken into view together. Were no other 
part of the act than the first section to be 
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read, it would seem to preclude a patent for 
any invention used before tlte application 
for a patent. But taking a general view of 
the clauses of the act and of its object it 
seems to me that this section must be con- 
trolled by the other parts of the act. As it 
respects the patentee, the great object of 
the law is to secure to inventors the benefit 
of their invention for fourteen years. The 
third section, prescribing the oath to be tab- 
en, only speaks of the applicant's being the 
true inventor. It says nothing about the 
invention's not having been in use before 
the application. So also the sixth section 
which specifies the cause for which a patent 
may be declared void, shows the great ob- 
ject of inquiry to be whether there has been 
a prior use of the improvement: Prior to 
what? Prior to the invention of the pat- 
entee. The same remarks are applicable to 
the 10th section, and indeed such seems the 
fair import of all the sections of the act of 
1793, but the first. I therefore thhik that the 
first section should be construed in connex- 
ion with the other parts of the act, to mean 
that the improvement or discovery should be 
unknowA and not used as the invention of 
any other than the patentee, before the appli- 
cation for a patent. 

The objection drawn by the defendant's 
counsel from the first section of the act of 
1800, placing aliens on the same grounds, in 
certain respects, as citizens, is not a substan- 
tial one. This section first proceeds to ex- 
tend the benefits of the patent law to aliens, 
equally as they are enjoyed by citizens, and 
under the same limitations. Aliens must 
take the same oath as to being the inventors, 
&c. Then comes the proviso requiring them 
to swear that the invention has not btjen 
known or used in this or any foreign coun- 
try. This proviso is a limitation on the en- 
acting clause according to the general rule 
of construction, and is to be construed as 
limiting and restraining the grant to which 
it is applied. It puts the alien on grounds 
somewhat different from those of a citizen, 
requiring an oath of something more thart 
is required of a citizen: and this view 
strengthens the construction given above to 
the first section of the act of 1793. Then- 
the close of the proviso goes on to state, 
that if it shall appear that the thing pat- 
ented was known or used previous to the 
application for a patent, the patent shall be 
void. It seems reasonable to restrict an 
alien in this manner from taking out a pat- 
ent, for what has been in use abroad, inas- 
much as our own citizens cannot patent a 
foreign invention. Evils may undoubtedly 
exist under this construction of the law. 
Expensive machines may be made before a 
patent is taken out; and persons who have 
in this way innocently incurred expenses, 
may be stopped short in their undertakings. 
But I am inclined to think that under such 
circumstances, a patent should not be per- 
mitted to operate to the prejudice of per- 



sons thus situated, on the principle that in- 
nocent third persons are not to be injured 
by relation back, so as to deprive them of 
a right lawfully acquired. And if a person 
knowing of an invention proceeds to put it 
in use, the inventor not having secured his 
right by patent, the latter ought not to be 
permitted to take away that which was pre- 
viously lawfully made. No man is to be 
permitted to lie by for years, and then take 
out a patent. If he has been practising his 
invention with a view of improving it, and 
thereby rendering it a greater benefit to the 
public before taking out a patent, that ought 
not to prejudice him. But it should always 
be a question submitted to the jury, what 
was the intent of the delay of the patent, 
and whether the allowing the invention to 
be used without . a patent, should not be 
considered an abandonment or present of it 
to the public. 

The next question is, whether it is not a 
valid objection to the second patent that the 
patentee has a prior patent for the same 
thing not surrendered, repealed, or declared 
void. I think this objection insurmountable. 
A prior patent must be got rid of before a 
second can be taken out. Why should a 
second patent be taken out before a prior 
one is avoided, although invalid, if the pat- 
entee is enjoying the full benefit of it? It 
is objected, that the patentee is in difficulty 
as to getting the first patent out of the way. 
But if the patentee should sue on the first 
patent, and the defendant should succeed in 
the suit, the patent could be declared void; 
and if the patentee had a right to the thing 
patented, the objection of a prior patent 
would be removed. Besides, I see no in- 
superable objection to entering a vacatur of 
the patent of record in the department of 
state, if taken out inadvertently and by mis- 
take. All the proceedings in that depart- 
ment on the subject of patents are ex parte, 
except in the case of interfering applica- 
tions. The department acts rather minis- 
terially than judicially, and upon the repre- 
sentation of the applicant without entering 
into an examination of the question of right: 
and there seems to be no good reason why 
on a like ex parte application the patent 
may not be surrendered and cancelled of 
record, if no misconduct be imputable to the 
patentee in taking it out. And in such case 
as the exclusive right is not to exceed four- 
teen years, the second patent may be limited 
according to circumstances, and thereby se- 
cure both to the patentee and the public 
their respective rights. The only record evi- 
dience of the patent is that in the depart- 
ment of state, and in the letters patent in 
the hands of the patentee; and if the letters 
patent were surrendered and cancelled of 
record, the invention would be open to pub- 
he use without hazard, so far as depends on 
such patent. And if the patentee does not 
choose to do this, he must have the patent 
made void in some other way by adversary 
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proceedings. The provisions of the 6th sec- 
tion of the act of 1793, do not apply here so 
as to enable the plaintiff to treat his patent 
as void. The proceedings under this section 
are the acts of the defendant only, and the 
plaintiff from this section has no right to 
set up a defect in his own patent. This 
court cannot enter a vacatur on the first pat- 
ent, and that patent is not void on the face 
of it. The plaintiff's difficulty here is, that 
the prior patent is too broad. This is good 
ground for the defendant to take according 
to the decision of the supreme court of the 
United States. For the patentee must take 
his patent for the improvement only. But 
I do not see how the verdict of the jury in 
this suit on the second patent, can avoid 
the first: that must be a subject of litiga- 
tion and proof in every case which is tried 
under the second patent 

It is objectionable on general principles to 
allow a patentee in a court of law, to show 
his own patent void. It being issued on his 
own representation and according to his 
own specification, as to the extent of the 
right claimed, he is estopped by his own act. 
He certainly is not to be permitted to al- 
lege, that he obtained his patent fraudulent- 
ly, or that there was any concealment or ad- 
dition with respect to his specification with 
a view to deceive the public, or to set up his 
own misconduct in any other respect. And 
should he allege, that he had innocently and 
in ignorance of the law, procured a patent 
broader than his invention, he is not with- 
out the answer, that he is chargeable with a 
knowledge of the law, and cannot set up 
his ignorance of it to avoid his own act. 
Whether, after the first patent has been de- 
clared void, after verdict under the sixth 
section in a ease free of fraud, a new patent 
can be taken out, is a question which does 
not here arise. But I' am inclined to think 
that a surrender of the prior patent might 
be made, and that the secretary of state 
might grant a new one, under a statement 
of the circumstances, although not for the 
period of fourteen years from the date of 
the second patent, as the patentee has en- 
joyed the exclusive right for a part of the 
fourteen years. This construction, as to the 
effect of a prior patent, seems necessary to 
prevent a patentee from enjoying his ex- 
clusive right for a period longer than four- 
teen years, and indeed for an indefinite 
period. 

As to the argument that fourteen years 
from the date of the first patent have not 
yet expired, so that the objection cannot be 
made, it appears to me untenable. The sec- 
ond patent is for fourteen years, and that 
being within the time limited by the act of 
congress, it is good upon the face of it. 
And the objection, that the patentee has en- 
joyed the benefit of the invention for a part 
of the fourteen years under a prior patent, 
not being amongst any of the objections 
which by the acts of congress may be set 
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up by third persons to avoid the patent, the 
objection cannot be made after the expira- 
tion of the fourteen years, and so in this 
case the patentee would have the benefit of 
his patent-right for twenty years instead of 
fourteen. 

On the whole I am of- opinion that the 
second objection is fatal, and that a non- 
suit must be ordered. 

But the cotmsel of the plaintiff suggesting 
that it had been doubted whether a writ of 
error returnable in the supreme court would 
lie on a judgment of nonsuit, and praying 
the court to charge the jury on the points 
discussed, THE COURT accordingly direct- 
ed a verdict for the defendant, with liberty 
to the plaintiff to move for a new trial on 
the points of law. 



Case Wb. 9,832. 

MORRIS V. HURST. 

[1 Wash. C. O. 433.3 ^ 

Circuit Court, D. Pennsylvania. April Term, 

1806. 

Assumpsit — Account — Debit and Ckedit Entries 
— ^fob tvhom evidexce. 

1. In an action of assumpsit, if one party relies 
upon an account delivered by the other party, 
without other proof to establish his demand; 
the party producing the account may discharge 
himself, by relying on the items of credit, on the 
other side of the account. 

2. If the credit side of an account is taken to 
charge the person who delivered it, the items on 
the debit side must also be admitted as proved 
by the account. 

This cause came on under a rule for a new 
trial, on the ground of surprise, and mis- 
direction. The plaintiff, having delivered in 
an account before bringing the action, in 
which many years transactions between the 
parties were included, to a considerable 
amoimt; the plaintiff only proved one item, 
of a modern date, to the amount of about 
£230, being rents received by the defendant, 
which belonged to the plaintiff. The de- 
fendant attempted to meet this demand, by 
selecting out of the account, a credit to a 
larger amount, but without attempting to 
prove it; relying on it, as an admission by 
the plaintiff. The court informed the coun- 
sel, at the trial, that if he relied upon the 
credit side of that account, as evidence against 
the plaintiff, he must admit the debit side, 
unless he could falsify it by evidence. Upon 
this, the counsel let the jury go out, who 
found the £230, with interest, which had been 
established. 

M. I^evy, now contended, that after receiv- 
ing the account, he expected the plaintiff 
would be obliged to go through the whole; 
and that he could not pick out one item, and 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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upon proving It, recover to that araoimt; that 
therefore he was surprised at the trial. (2) 
That though a defendant may, by his answer, 
charge himself, his answer is not always 
sufficient to discharge him; and therefore, 
the account rendered, was good evidence 
against; but not for the plaintiff. Gilb. Ev. 
152; 2 Vern. 194. 

BY THE COURT. If a man is called upon 
to render an account for the purpose of enabl- 
ing the plaintifC to establish a demand aginst 
the defendant, if he is obliged to rely upon 
this statement to charge him; the defendant 
is entitled to be discharged by it. If he is 
called upon to state, whether a particular 
sum is not due, and the defendant states, 
that it was to be paid on a condition not 
perfoiTued, you must take the acknowledg- 
ment altogether. An account is composed of 
items, and they are placed on the debit and 
credit side. If the defendant produces the 
account, you can no more take the items on 
the credit side to charge him, and reject the 
debits; than, in the case first supposed, you 
can take the acknowledgment of what was 
agreed to be paid, and reject what he states, 
with respect to the condition. The verdict 
therefore was right. Rule discharged. 
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MORRIS et al. v. LOWELL MANUF'G CO. 

[3 Fish. Pat Cas. 67.] i 
Circuit Court, D. Massachusetts. March, 1866. 
IsjuNCTioN— Preliminary— P.\TEXT Case— What 
Considered — Injury to Plaintiff- To De- 
fendant — Used in Good Faith — Notice. 

1. In granting or refusing a jpreliminary in- 
junction, the courc will carefully consider the 
situation of me parties. Its important office is 
to preserve the rights of the patentee pending the 
litigation of his title. 

2. If the title of the patentee has already been 
fully established, or is otherwise so clear that 
no reasonable doubt of its validity remains, a 
court of equity would, in many cases, grant a 
preliminary injunction notwithstanding the in- 
jury which might result to the defendant. But 
when there is no danger of loss to the plaintiff, 
and great loss will result +o the defendant, liie 
cuse must be substantially free from doubt to 
justify an injunction. 

[Cited in New York Grape Sugar Co. v. Ameri- 
can Grape Sugar Co., 10 Fed. 837; Con- 
solidated Roller-Mill Co. v. Coombs, 39 Fed. 
803; Whitcomb v. Girard Coal Co., 47 Fed. 
318; Campbell Printing-Press & Manuf'g 
Co. V. Manhattan Ry. Co., 49 Fed. 933.] 

3. It is a material circumstance, upon a motion 
for a preliminary injunction, whether or not the 
defendant is fully responsible for any profits or 
damages which may be decreed against him. 

[Cited in Kane v. Huggins Cracker & Candy 
Co., 44 Fed. 292.] 

4. It is also a material circumstance that the 
defendant does not make or vend the patented 
machine, but only uses it, so that liie injury to 
the plaintiff is the loss of his royalty and not a 
damaging and constantly increasing competition. 

[Cited in Hoe v. Boston Daily Advertiser 
Corp. 14 Fed. 916; Campbell Printing-Press 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



& Manuf g Co. v. Manhattan Ry. Co., 47 
Fed. 663.] 

5. _WhiIe an injunction is of great use in pre- 
venting multiplicity of suits or repeated actions 
for successive infringements, it is no part of its 
legitimate office to stop litigation in tiiie suit in 
which it is granted, or to force the compromise 
of a disputed right 

6. There are cases so clear that a court of eq- 
uity will not permit further litigation; and there 
are others in which, upon a balance of the equi- 
ties, and of the danser of serious injury, the 
plaintiff's rights decidedly preponderate. In 
such eases the results which would indirectly fol- 
low the granting of an injunction, could not be 
regarded. 

7. If there has been a decision in favor of the 
plaintiff, and a motion for new trial, exceptions 
or an appeal are taken or made, and there ap- 
pear to be questions of some nicety or impor- 
tance, so that the action taken by the defendant 
can not be thought to be intended merely for 
delay, a court of equity will often wait for the 
final result before awarding an injunction. 

[Cited in Brown v. Deere, 6 Fed. 490.] 

8. One who is known to the patentee to he us- 
ing his improvement, in apparent good faith, 
is entitled to definite and early information of 
the patentee's construction of his own rights, 
and of his intention to enforce them. 

This was a motion [by Francis Morris and 
others] for a provisional injunction to restrain 
the defendants from infringing the letters 
patent for "improvement in. the machine for 
ginning cotton and wool," granted to Stephen 
B. Parkhurst, May 1, 1845, extended for seven 
years from May 1, 1859, reissued February 
12, 1861, and assigned to complainants. The 
facts sufficiently appear in -the opinion of the 
court. 

George GifCord and B. R. Curtis, for com- 
plainants. 
C. L. Woodbury, for defendants, 

LOWELL, District Judge. This is a mo- 
tion for a preliminary injunction to restrain 
the use, by the respondents, of the burring 
machine said to be invented by S. R. Park- 
hurst, and described in his reissued patent, 
dated February 12, 1861. The plaintiffs are 
assignees of that patent, and have obtained a 
decree in an equity suit in the circuit court 
for the Southern district of New York, before 
Mr. Justice Nelson, against Charles L. God- 
dard, the maker of the machine, for an in- 
junction and account The account has not 
yet been made up by the master, and it is 
said that (xoddard intends to appeal from 
the final decree and carry the ease to the 
supreme court. It appears that Goddard held 
an assignment of one-third of the machine, 
which it is admitted gave him a right to make 
and vend it during the existence of the original 
patent. That assignment wasi not before the 
court In the action against Goddard himself, 
and It Is now contended by the respondents 
that by the true construction of its terms It 
grants a like interest for the renewed term. 
It further appears that the renewed patent 
will expire on the first day of May next, and 
that if the use of the burring machine is en- 
joined in this mill and the others in which 
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it Is used in this district, the necessary chan- 
ges can not be made in the carding machinery 
with which it is connected, much, if at all, 
before the first of May, and that in the mean- 
time a large number of workmen will be 
thrown out of employment, and a consider- 
able part of the defendants' machineiy will 
be stopped. 

In granting or refusing a preliminary in- 
junction, the court will earefuUy consider the 
situation of the parties. Its important oflBlce 
is to preserve the rights of the patentee pend- 
ing the litigation of his title. If the titte has 
already been folly established, or is other- 
wise so clear that no reasonable doubt of its 
validity remains, a court of equity wovdd, in 
many cases, grant such an injunction, as it 
would a final injunction, notwithstanding the 
injury wliich might result to the defendant 
But where there is no danger of loss to the 
plaintiff, and a great loss will result to the 
defendant, the case must be substantially free 
from doubt to require such action. In the 
present case, the defendants are admitted to 
be fully responsible for any profits or damages 
that may be decreed against them. This is 
a material circumstance Newall v. "Wilson, 
2 De Gex, M. & G. 282; Day v. Boston Belt- 
ing Co. [Case No. 3,674]. Another is that the 
defendants do not make or vend the patent- 
ed machine, but only use it, so that the injury 
to the plaintiffs Is the loss of their royalty 
and not a damaging and constantly increasing 
competition. Forbush t. Bradford [Id. 4,930]; 
Neilson v. Thompson, Webst. Pat Cas. 278. 

It is said that the royalty demanded is so 
moderate compared with lie injury to the 
manufacturers which would follow an in- 
junction, that the controversy would practi- 
cally end now if the motion be granted, while 
the expense of further litigation might be a 
serious consideration for the plaintiffs. 

These facts have been urged by both sides. 
They do not furnish a conclusive argument 
for either. On the one hand an injunction 
is of great use in preventing multiplicity of 
suits, repeated actions for successive infringe- 
ments, but it is no part of its legitimate of- 
fice to stop litigation in the suit in which it is 
gi-anted, or to force the compromise of a dis- 
puted right. On the other hand, there are 
cases so dear that a court of equity will not 
permit further litigation; and there are oth- 
ers in which upon a balance of the equities, 
and of the danger of serious injury, the plain- 
tiffs' rights decidedly preponderate. In such 
cases the results which would indirectly fol- 
low the granting of an injunction which 
equity called for, could not be regarded. So 
that upon this point we are brought back to 
the title of the plaintiffs and the situation of 
the parties. 

So far as any danger of serious loss or 
irreparable mischief ia concerned, the plain- 
tiffs have shown no cause for the court to in- 
terfere. Nor am I sm:e that their title is so 
entirely dear as to make it a matter of course 
to issue the injunction without regard to the 



damage it might do the defendants. If we 
grant to the decision which has been made 
in the plaintiffs' favor all the faith and cred- 
it which would oe due to a like deereee in 
this circuit, yet even in such a, case an injunc- 
tion would not always be granted. If a mo- 
tion for a new trial, exceptions, or an appeal 
are taken or made, and there appear to be 
questions of some nicely or importance, so 
that the action taken by the defendant can 
not be thought to be intended merely for de- 
lay, a court of equity will often wait for the 
final result before awarding an injunction. 
Neilson v. Thompson, Webst. Pat Cas. 278, 
286; Forbush v. Bradford [supra.] And 
this, even though the judge who tried the 
cause has but little doubt of the correctness 
of the first decision. I am indmed to think 
some of the questions involved here are of the 
character above indicated. But the turning 
point with me is that the inconvenience which 
it appears the defendants would suffer is not 
counterbalanced by any corresponding ad- 
vantage to the plaintiffs, coupled with the 
fact that by the time they had at great ex- 
pense and loss to themselves and their work- 
men, adapted their works to carding without 
the plaintiffs' improvements, they would have 
the right to change them back again to their 
present condition. In an important case be- 
fore Judge Sprague, in which the plaintiffs' 
patent was not disputed, and in which his own 
opinion appears to have been quite clear upon 
the question of infringement, he refused to 
grant the absolute injunction on the ground 
that this course would prevent the defendants 
from using their own improvements, which 
were combined with those of the plaintiffs, 
the patent having some six months to run. 
"Howe's patent," says the learned judge, "will 
expire on the 10th of September next. It may 
or may not be extended. It is stated that the 
defendant has an establishment in which he is 
making these machines, if all the rights of 
Howe can be protected, and indemnity can be 
secured to him without stopping this manu- 
facture beween the present time and the 10th 
of September, I think the court ought to give 
him and the manufacturers of the Sloat ma- 
chine, the benefit of the contingency, that at 
that time they may be allowed to go on with- 
out a permission from Howe, if his patent 
should not be extended." Howe v. Morton 
[Case No. 6,769]. That case was stronger 
for the plaintiffs than this in some respects. 
The defendants were manufacturers of the 
machine; the patent had a little longer time 
to nm; and the contingency of a renewal 
was not very improbable. Here the patent 
can not be extended further without a special 
act of congress. A similar decision was made 
by Mr. Justice Grier in Parker v. Sears [Id. 
10,748]. 

No doubt there might be circumstances in 
the conduct of an infringer which would in- 
duce the court to interfere at the very latest 
period to stop a -fraudulent or even willful, 
use of a patent right I find no such cir- 
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cumstance here. The defendants bought their 
machines of the person of whom they had 
been accustomed to buy them. It does not 
appear whether they were aware that the 
patent had been extended, and that the pat- 
entee denied the right of Goddard to continue 
to make and sell tbe improvement under the 
original agreement In the absence of ex- 
press notice I ought not to look upon their 
conduct as either fraudulent or willful. With- 
out going the length of some English cases and 
saying that the defendant must be sued very 
promptly if a special injunction is to be asked 
for, I still must think there is much good 
sense in the general doctrine that one who is 
known to the patentee to be using his improve- 
ment in apparent good faith, is entitled to def- 
inite and early information of the patentee's 
construction of his own rights and of his in- 
tention to enforce them. The absence of such 
authentic notice is one circumstance to be 
considered by the court. 

Upon the whole, I must refuse this motion 
on the authority and the reasoning of Howe v. 
Morton [supra]. 

[For other eases involving this patent, see 
note to Parkhurst v. Kinsman, Case No. 10,- 
757.] 
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Case KTo. 9,834. 

MORRIS V. MAXWELL. 

[3 Blatchf. 143.] 1 

Ourcuit Court, S, D. New York. Dec, 1853. 

Customs Duties — Appraisement — Period of Vaj> 
UATiON — ^Pesalty — ^Undervaluation. 

1. Under section 17, Act Aug. 30. 1842 (5 
Stat 564), and section 1, Act March 3, 1851 (9 
Stat 629), the appraisement of goods determines 
their dutiable value. 

2. Act March 3, 1851, changes the period of 
valuation by appraisement, from the time of pur- 
chase to the time of exportation. 

3. Section 8, Act July 30. 1846 (9 Stat 43), 
construed, in reference to the imposition of 20 
per cent, penalty for the undervaluation of im- 
ports. 

4. The authority to impose such penalty is not 
limited to cases where an entry has been made 
of the imports, or where the importer, on en- 
try, has added to the cost or value given by tihie 
invoice. 

5. Section 1, Act March 3, 1851, varies the pro- 
visions of section 8, Act July 30, 1846, only so 
far as concerns the period of time in reference to 
which the valuation of imports is to he made, 
and does not affect the question of the imposi- 
tion of extra duties because of undervaluation. 

The plaintiff [Joseph Morris], in August, 
1851, imported into the port of New York, an 
invoice of needles from Liverpool, purchased 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



by him in England. The invoice prices were 
raised, by appraisement and reappraisement 
as of the time of exportation, more than ten 
per cent, and duties on the increase and a 
penalty were levied accordingly. Those im- 
posts were paid under protest, by the agent 
of the plaintiff, and this action was brought 
against [Hugh Maxwell] the collector to re- 
cover them back. The protest was the print- 
ed form used in Goddard v. Maxwell [Case 
No. 5,492], including also a written clause, 
"that 20 per cent penalty, section 8 of tariff 
act of 1846, cannot be exacted except where 
the importer has added to his invoice price 
on entry." 

BETTS, District Judge. The appraisement 
determined the dutiable vahie of the goods, 
under the provisions of section 17 of the act 
of August 30, 1842 (5 Stat 564), and of section 
1 of the act of March 3, 1851 (9 Stat 629). 
Accordingly, there is no ground for a recov- 
ery because of any excess of duties levied. 
The act of 1851 changed the period of valua- 
tion by appraisement, from the time of pur- 
chase to the time of exportation, and the ap- 
praisers, on this occasion, adopted the latter 
period, in making the appraisal. 

Section 8 of the act of July 30, 1846 (9 Stat 
43), consists of two distinct provisions. One 
of them relates to the importing of purchased 
goods, with the privilege to the importer to 
make an addition, on his entry, to the in- 
voice cost or value, for the purpose of raising 
it to the true market value of tie goods. The 
other provision relates to the appraisal of 
such goods, and their liability to an addition- 
al duty or penalty of 20 per cent The term 
"such imports," used in the second branch of 
the section, refers to the expression or de- 
scription, "imports which have been actually 
purchased," employed in the antecedent 
branch, and is not limited to the circumstance 
or condition of an entry having been made 
of the imports, or of an addition, in the entry, 
by the importer, to the cost or value given by 
the invoice. 

Section 1 of the act of March 3, 1851, varies 
the provisions of section 8 of the act of July 
30, 1846, only in so far as concerns the period 
of time in reference to which the valuation of 
imports is to be made, and is not inconsistent 
with the imposition of extra duties, unaer 
that or any preceding act, because of an '.:n- 
dervaluation of imports. And section 4 of 
the act of 1851, by implication, continues in 
force all anterior enactments to that end. 
Accordingly, the defendant was authorized to 
cause the extra duties in question to be lev- 
ied in this case. Judgment for defendant 
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Case No. 9,835. 

MORRIS V. ROYER et al. 

[3 Fish. Pat. Cas. 176; 2 Bond, 66.] i 

Circuit Court, S. D- Ohio. March, 1867. 

Patests — Reissue — Wood-Bendikg Machine- 
Combination. 

1. A construction, or mode of operating a ma- 
chine, described or distinctly referred to, but 
not claimed, in an original patenl^ may be 
claimed in a reissue. 

2. Morris' patent of March 11, 1836, and the 
reissue thereof, dated May 27, 1862, for "im- 
provement in wood-bending machines," defined, 
construed, and sustained. 

3. The first claim of said patent held to be for 
a combination of a stationary form, clamps, and 
levers, whether said levers do or do not work up- 
on fixed fulcrums. 

4. The third claim Md to be for the elemente 
named in the first claim, in combination with 
hooks, or hooks and pins, to hold the bent wood 
to the form. 

5. The novelty of Morris* patent is not im- 
peached by the inventions described in Thomas 
Blanchard's patent of December 18, 1849, for 
"improved method of bending wood." 

6. A machine employing a stationary form, 
clamps, and levers, in which the levers did not 
work upon fixed fulcrums, lield to be an infringe- 
ment of Morris' patent. 

This was af suit in equity, brought [against 
Theodore Royer, Samuel T. J. Coleman, and 
John Young] to restrain the infringement of 
letters patent [No. 14,405] for "improvement 
in wood-bending machines," granted, to John 
C. aiorris. March 11, 1856, and reissued May 
27, 1862 [No. 1,312]. 

The invention of Morris consisted of a sta- 
tionary form or mold, around which •wood 
could be bent into any required shape. The 
bending was effected by placing the center of 
a piece of wood, previously steamed, against 
the center of the mold, and clamping them to- 
gether. Levers then pressed against the ends 
of the wood, and gradually forced them 
around the form; the levers being drawn to- 
gether by cords wound upon a drum. In 
bending the woo'd, tlie inner fibers were con- 
densed and the x>uter ones sti*etched. But 
while wood may be greatiy compressed with- 
out injmy, a slight stretching tears the fibers. 
To obviate this difficulty, the wood, before 
behig bent, was laid upon a strap of flexible 
iron, and the ends were confined between two 
blocks of solid iron, called clamps or abut- 
ments, which were attached to the flexible 
strap. By this means the stretching of the 
outer fiber was prevented, and the entire 
change in the length of the fiber, caused by 
the bending, took place, by compression, in 
the inside of the curve. 

The principal defense upon the issue of nov- 
elty, was founded upon a patent granted to 
Thomas Blanchard, December 18, 1849 [Pat- 
ent No. 6,951], in which the wood was bent 
by attaching one end of the stick to a form 
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which was rolled over the wood toward the 
other end. 

The material portions of the specification 
and claims of Morris' patent were as follows: 

"The machines for bending wood may be 
divided into two principal groups or classes— 
the first including all the machines in which 
the bending process commences at one end of 
the wood, and is continued in the direction of 
the other; and the second including those in 
which the form or mold is first applied at or 
near the center of the piece to be bent, and 
the bending process is continued from that 
point toward eacb end, which I call bending 
outward. I regard machines of the latter 
class as superior, from the fact that the 
change of the fiber of the wood, in the act 
of bending, goes on from the center toward 
the ends, in two directions, equalizing the 
strain, and distributing the compressed fibers 
more evenly throughout the curve. 

"My improvements relate to the second class 
of machines. In my original patent, of which 
this is a reissue, reference was made to a 
previous use of levers, 'for bringing the piece 
to the required shape, by connecting said le- 
vers with a strap at each end, the strap being 
placed at the back of the piece required to be 
bent, and then drawing the ends of the levers 
together, which bends the piece around the 
form.' This reference was solely to a use of 
such a method wMeh had been made by my- 
self within less than two years previous to 
the application for my original patent. 

"My improvements consist of devices tend- 
ing to adapt the machines of the second class, 
as stated above, to the performance of good 
work, in an expeditious manner, and with the 
least loss of material. They are applicable 
to bending wood, to be used for any purpose, 
such as ship timber, wheel felloes, plow han- 
dles, chair stuff, and other articles. In some 
cases, as for bending plow handles, but one 
lever will be required, wben the bending pro- 
cess will begin at the inner end of the curve, 
next to the portion of the piece left unbent, 
and will extend' toward the outer end, bend- 
ing the wood first in a large curve, and grad- 
ually reducing it smaller, until it conforms to 
the curvature of the mold. 

"In bending wood around a form the outer 
fibers are stretched, while the inner fibers 
are compressed; but while wood may be 
greatiy compressed without injury, compara- 
tively little sti-etching or expansion will break 
the fibers of the outer curve. To prevent un- 
due expansion, it is necessary to confine the 
wood between abutments placed at the ends, 
so as to counteract end expansion, by what 
is called in the art 'end pressure.' These 
abutments or clamps may wholly prevent end 
expansion, or may prevent it before or after 
a certain degree of pressure is reached in the 
process of bending. « 

******* 

"k k, are levers or handles for guiding the 
bending operation. They may work upon 
the fulcrums ml, m2, m3, m4, or their equiv- 
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alents. These handles or levers support the 
clamps and serve to draw them, with the 
strap and piece to be bent, around the fonn 
or mold. They are operated by the cords n 
n and drum o, Wben the levers are thus 
used, the clamps or abutments connected to 
the strap g are adjusted so as to slide upon 
the sides of the levers, to allow the piece to 
be bent to accommodate itself to the form. 
Another mode of using the handles is to dis- 
pense with the fulcrum pins, so that in the 
operation of bending, while power is applied 
as before to the end of the handle, and the 
resistance is the unbent wood, the point of 
support is no longer fixed, but shifting, being 
found in the bending strap or point of con- 
tact of the strap and wood with the mold. 
In this method, which was that originally 
jsed by me, the abutments do not slide upon 
the handle, but may be made a part thereof, 
or attached thereto. The principal advantage 
of the fixed fulcrum is, that it prevents the 
wood from twisting in the process of bending, 
by reason of one side of the wood, or one of 
two pieces bent at the same time, being hard- 
er than the other. In such cases, without 
some rigid point of support preventing the 
levers from twisting or turning, it is difficult 
to make true work. 

* a a * ft St * 

"Having thus fully described my improve- 
ments, I do not wish to be understood as 
claiming them in connection with machines 
for bending wood whei-e the bending is effect- 
ed by tbe rotation of the form, but what I 
claim therein as new, and desire to secure 
by letters patent, is 

"I, A wood-bending form, to which timbers 
are made to conform by bending them from 
the center or inner end of the desired curve 
outward, when used in combination with 
abutments or clamps to prevent or regulate 
end expansion, and levers, or handles, or 
their equivalents, to guide the bending, sub- 
stantially as described. 

"II. A stationary or poised wood-bending 
form in combination with the cords, levers, 
and drum, or their equivalents, and the ec- 
centric damp, or its equivalent, in the man- 
ner and for the purpose set forth. 

"III. In combination with the stationary 
form, levers, and abutments, I claim the em- 
ployment of hooks, or hooks and pins, or their 
equivalents, that shall embrace the ends of 
the wood, to restrain the wood in shape, and 
permit the removal of the abutments after 
the completion of each operation." 

S. S. Fisher, for complainant. 
George M. Lee, for defendants. 

LEAVITT, District Judge. This is a bill in 
equity, charging, in the usual form, that the 
defendants have infringed the exclusive right 
of the complainant to certain improvements 
in a machine for bending wood, originally 
patented to him March 11, 1856, and for 
which he obtained a reissued patent dated 



May 27, 1862. The bill prays for an injunc- 
tion and an account of profits. 

In their answer, the defendants allege, as 
groimds of defense: First, that the reissued 
patent is fraudulent and void, as not being 
for the same invention claimed In the orig- 
inal patent; second, that complainant's patent 
is void for want of novelty in the invention; 
third, that defendants have not infringed the 
complainant's right under his patent. 

I. As to the first ground of defense, namely, 
the Invalidity of the reissued patent to the 
complainant, it is not alleged or claimed that 
there was actual fraud in obtaining it; but it 
is insisted that it is constructively fraudu- 
lent, as being an unwarranted modification 
or enlargement of the claim of the original 
patent The argument is that the original pat- 
ent provided only for fixed fulcrums for the 
levers used in the operation of wood bending; 
whereas, in the reissue, he provides for bend- 
ing, not only by levers on fixed fulcrums, but 
also by straps connecting the ends of the 
levers, and bending the wood without fixed 
fulcrums. But a reference to the original 
patent will show clearly that both methods 
were in the contemplation of the invention, 
as suited to effect the object of his invention. 
He refers distinctly to the use^of levei-s "for 
bringing the piece to the required shape, by 
connecting the levers with a strap at each 
end; the strap being placed at the back of the 
piece required to be bent, and then drawing 
the ends of the levers together, which bends 
the piece around the form." In the specifica- 
tion of the reissued patent, after referring to 
the patented machine as belonging to the 
class "In which the form or mold is first ap- 
plied at or near the center of the piece to be 
bent, and the bending process is continued 
from that point toward each end, which I call 
bending outward," and describing minutely 
the devices by which the work may be effect- 
ed by levers with fixed fulcrums, he says; 
"Another mode of using the handles (or le- 
vers) is to dispense with the fulcrum pins, so 
that in the operation of bending, while power 
is applied, as before, to the end of the handle, 
and the resistance is the unbent wood, the 
point of support is no longer fixed, but shift- 
ing, being found in the bending strap, or 
point of contact of the strap and wood with 
the mold." And this, he adds, "was the meth- 
od originally used by me." 

But without further reference to the claims 
and specifications of the two patents, in ref- 
erence to the question whether the reissue is 
a departure from the original patent, in 
claiming the machine without the fixed ful- 
crums, I will refer briefly to the evidence, 
which is conclusive on this pomt And it 
may be remarked here, that the identity of 
the invention claimed in the original patent 
and that claimed in the reissued patent, is a 
question to be decided by the evidence. If 
the case is at law, it is for the jury; if in 
chancery, for the court, as the facts proved 
may require. Now Mr. Clough, an expert wit- 
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ness for the complainant, in. answer to an in- 
terrogatory put to liim as to the claims of the 
original and the reissued patents, says: "The 
description of the apparatus described by Mor- 
ris (referring to the original patent) is the 
same, and refers to the same drawings as 
are contained in the reissued letters patent." 
And in answer to another question, this wit- 
ness says: "He (Morris) describes various 
modes of bending, including a mode in which 
the levers are not used on fixed fulcrums, but 
does not claim any mode except those in 
which fixed fulcrums to the levers are used." 
The same witness, in another part of his dep- 
osition, says: "In one mode described in 
Morris' specification, he dispenses w^ith the 
fulcrum pin, so that the point of resistance is 
no longer fixed, but shifts in the bending 
strap or wood." 

It is cleax*, then, as well by a comparison 
of the complainant's original and reissued 
patent, as by the testimony of the expert re- 
ferred to, there is no such departure from, 
or expansion of, his invention as described in 
the original patent, as will invalidate the re- 
issue on the ground of a constructive fraud. 
The complainant plainly describes the use of 
his bending machine without a fixed fulcrum, 
in his original specification, though he does 
not claim it as a part of his invention. In ap- 
plying for a reissue, he distinctly claims this 
method of wood bending as a part of the com- 
binations included in his patent. This he had 
an unquestioned right to do. The authorities 
on tjiis point are numerous and explicit 
CTEeilly v. Morse, 15 How. [36 U. S.] 112; 
Battia v. Taggart, 17 How. [58 U. S.] 83. 

It is hardly necessary to add that the law 
is well settled by numerous adjudications, 
that there is always a strong legal presump- 
tion that a reissued patent is for the same in- 
vention described in the specification of the 
original patent. This presumption arises 
from the fact that upon the surrender of the 
original patent, and an application for a re- 
issued patent with an amended specification, 
it is the duty of the commissioner of patents 
to see that the reissue is for the same inven- 
tion described in the original patent, or if any 
part is not described, or inadvertently omit- 
ted, that, in fact, it was a part of the inven- 
tion of the patentee. And in the latter case 
it is competent for the commissioner to re- 
ceive testimony, and, on satisfactory proof, to 
treat it as a part of the invention, which may 
be properly claimed in the reissued patent. 
Allen V. Blunt [Cases Nos. 216 and 217]; 
[O'Reilly v. Morse] 15 How. [56 .IT. S.] 112. 
And it also seems to be weU settled that the 
action of the commissioner of patents, in 
granting a reissue, cannot be questioned or 
impeached, unless on the ground of actual 
fraud in obtaining it, a palpable incongruity 
between the original and reissued patent, or 
an excess of authority on the part of the com- 
missioner. [Battin v. Taggart] 17 How. [58 
U. S.] 84; Law's Dig. p. 617, §§ 2-8. The ex- 
ception to the complainant's reissued patent 



on the ground of fraud, cannot therefore be 
sustained. ' 

II. The objection to the complainant's 
claim in this suit, on the ground of the want 
of novelty in his patented invention, will now 
be briefly noticed. Evidence has been ad- 
duced by the defendant to prove the existence 
of several wood-bending machines, anterior 
to the date of the patent to the .complainant, 
and which, it is insisted, embody all the ele- 
ments of the several combinations claimed in 
his reissue. Models of several of these ma- 
chines have been exhibited for the inspection 
of the court, and are referred to in the testi- 
mony of the experts. Among others, a pat- 
ent to Thomas Blanchard, dated December 
18, 1849, and reissued to him, November 15, 
1859, for a wood-bending machine, is relied 
on as anticipating the invention patented to 
the complainant, Morris. I do not propose to 
describe the several machines relied on by 
the defendants to impeach the novelty of the 
complainant's combination. Whether they 
are substantially identical with the latter, is 
a question of fact, to be decided according to 
the evidence. And on this point, the testi- 
mony of several learned and reliable experts 
has been taken, which is remarkably har- 
monious, and entirely satisfactory to the 
court. 

It is not necessary to refer minutely to the 
description of the complainant's machine, as 
set forth in his specification. It will be suffi- 
cient to refer to the first and third claims of 
his reissued patent, in order to a correct un- 
derstanding of the testimony of the experts. 
No infringement of the second claim being 
alleged by the complainant, it is not necessary 
to refer to it 

The complainant, after describing Ms im- 
provements, disclaims any connection with 
machines for bending wood by a rotating 
form. He claims: 1, "A wood-bending 
form, to which timbers are made to conform, 
by bending them from the center or inner end 
of the desired curve, outward, when used in 
combination with abutments, or clamps, to 
prevent or regulate end expansion, and levers 
or handles, or their equivalents, to guide the 
bending, substantially as described," 3. "In 
combination with the stationary form, levers, 
and abutments, I claim the employment of 
hooks, or hooks and pins, or their equiva- 
lents, that shall embrace the ends of the 
wood, to restrain the wood in shape, and per- 
mit iiie removal of the abutments, after the 
completion of each operation," 

The first of these claims is, for the combi- 
nation of a stationary form to which the 
wood is made to conform by bending from 
the center outward, with abutments and 
clamps to prevent or regulate end expansion, 
and levers or their equivalents to guide the 
bending. The third claim is a combination 
of the parts described in the first claim, with 
the addition of hooks, or hooks and pins, or 
their equivalents. 

The witness, Renwick, an expert, examined 
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by tlie complainant in reference to tlie Blan- 
ehard patent, says: "That tlie improvements 
specified in the reissued lettera patent to 
John O. Morris are not anticipated by any- 
thing that is described or specified in the 
said Blanehard patent; but, on the con- 
trary, the improvements described and speci- 
fied in the Blanehard patent are substantially 
different from those described and specified 
in the Morris patent." He then proceeds, 
very fully and intelligently, to define the 
points of difference between the two inven- 
tions. 

The witness, Olough, another reliable ex- 
pert, testifying as a witness for the complain- 
ant, concurs fully in the opinion of Renwick 
as to the substantial difference between the 
principle of the Blanehard and Morris ma- 
chines. And his attention being specially 
called to the various other models and pat- 
ents for machines, claimed by the defendants 
as embodying .the different elements of the 
Morris combinations, he says: "In my opin- 
ion, the combination set forth in Morris' first 
and third claims are not found in any of the 
exhibits referred to in said question." 

The witness, Knight, another expert, thor- 
oughly versed in mechanics and mechanical 
philosophy, called by the defendants, on his 
cross-examination in reference io the various 
patents, models, and exhibits referred to, 
after describing the combinations claimed 
by the Monis patent, says he does not find 
in any of them the same combination. This 
witness also testifies that the rotating form 
for wood bending, described and claimed by 
Blanehard, is not a mechanical equivalent 
for the stationary form claimed by Morris. 

Another witness. Cotton, also called by the 
defendants, says, the two machines, Blan- 
chard's and Blorris', are widely different in 
the principle of their operation. 

The conclusion from this evidence is ir- 
resistible, that the combination patented to 
the complainant is not anticipated by the evi- 
dence of any wood-bending machine known 
prior to the date of this invention; and it 
follows that the defense of want of novelty 
in his invention is not sustained. 

III. The only other inquiry is, whether the 
five machines, which it is admitted were used 
by these defendants, are substantially iden- 
tical with that patented to the complainant. 

The defendants, as already noticed, are 
licensees of the assignees of the Blanehard 
patent. Models, which it is admitted truly 
represent the five machines used by the de- 
fendants, and which, it is contended by the 
counsel of the complainant, infringe his pat- 
ent, are exhibited to the court. They are 
referred to in the testimony of the experts 
as "Models I" and "Model X," and described 
in the Exhibit A. In form and appearance 
these machines are altogether unlike the ma- 
chines constructed under the Blanehard pat- 
ent, and very nearly resemble the Morris ma- 
chine. The only material variation in these 
structures, insisted on by the defendant's 



counsel, is that in the machines used by 
them, there is no provision for working them 
with a fixed fulcrum for the levers, in the 
operation of bending, and that they have no 
such fixed fulcrum. It is claimed that, as 
this material element is omitted in the de- 
fendant's machines, they do not infringe the 
first or third claim of the Morris patent. It 
is insisted that the Morris claim is for a 
machine operated by fixed fulcrums, and 
does not embrace a machine working with- 
out a fixed fulcinim. In a previous part of 
this opinion, a construction has been given to 
the claim of the Morris patent, on the point 
now under consideration, and the conclusion 
stated, that his patent includes not only the 
use of a fixed fulcrum, but also the use of 
levers for bringing the wood to the required 
shape, by connecting them with a strap at 
each end, and drawing the ends of the levers 
together, thus bending the wood around the 
form or mold. If this construction of the 
Morris claim is correct, it follows necessarily 
that the defendants are not shielded from 
liability by omitting the fixed fulcrum in 
their machine. 

The identity of the machine claimed in the 
Morris patent, and those used by defendants, 
is a question of fact, the solution of which 
depends on the evidence. I will refer, briefly, 
to this evidence, which is quite conclusive 
as to the substantial identity of the ma- 
chines. And, I may add here, that this tes- 
timony most decisively sustains the views 
indicated by the court, as to the scope of 
the claim of the Morris patent. The very 
intelligent and scientific experts agree, in 
saying, the machines used by defendants, 
though operated without a fixed fulcrum, are 
substantially identical with the machine de- 
scribed and claimed by Morris. 

The witness, E. S. Renwick, says the model 
marked "X," before referred to, "represents 
a machine which would embody the improve- 
ments recited in the first and third claims of 
the reissued letters patent of John 0. Mor- 
ris." He then proceeds, at great length and 
with great clearness, to state the reasons for 
this conclusion. He says, among other 
things, that "the lever handle, in the model 
(X) is operated without a fixed fulcrum, and 
in this respect varies from the levers repre- 
sented in the drawing; but this variation 
does not, in my opinion, make the lever 
handle of the model substantially different 
from the lever handle which constitutes a 
member of the combination (Morris') above 
referred to, because the former operates sub- 
stantially in the same manner as the lat- 
ter, * 6 « and because the patent pro- 
vides for the operation of a lever without a 
fixed fulcrum as an alternate mode of con- 
struction." There are other portions of the 
testimony of the witness on this point equally 
clear and explicit, which it is not necessary 
to recite. 

William Clough, complainant's expert, 
says: "The machine marked *A' (being that 
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used by the defendants) conforms in its prin- 
ciples and mode of operation to one of the 
modes described in the letters patent (Mor- 
ris'), and includes all the elements of the 
combination in the first claim of said pat- 
ent." And again: "In one mode described in 
Morris' specification, it dispenses with the 
fulcrum pin, so that the point of resistance 
is no longer fixed, but shifts in the bending 
strap or wood." 

George H. Knight, another expert, called by 
the defendants, testifies that the claim of the 
reissued patent to Morris "describes a ma- 
chine containing no fixed fulcrums. The 
machine represented by the model I is a 
substantial embodiment of said alleged modi- 
fication." 

And the witness, W. O. Hibberd, an ex- 
pert witness for the defendants, being asked 
to point out the substantial difference be- 
tween a machine constructed nnder Morris' 
claim, without the fixed fulcrum, and the 
machine used by the defendants, says: "I 
do not see that it (the latter machine) does 
differ materially" from the Morris machine. 
And adds: "I should judge that the language 
(referring to Morris' specification) was in- 
tended to cover just such a bending ap- 
paratus as is shown in model I." 

The evidence as to the substantial identity 
of the machine used by defendants and that 
covered by the complainant's patent, is alto- 
gether conclusive; and the fact of infringe- 
ment is therefore clearly made out. 

All the issues made in the case being found 
in favor of the complainant, a decree may be 
entered accordingly, for a perpetual injunc- 
tion, providing, if necessary, for a reference 
to a master, to ascertain the amount of dam- 
ages to be awarded. 

HFor another case involving this patent, see 
Morris v. Barrett, Case No. 9,827.] 



Case No. 9,836. 

MORRIS et al. v. SHBLBOURNB. 

[8 Blatchf. 266; 4 Fish. Pat Cas. 377.] i 

Circuit Court, E. D. New York. Feb. 27, 1871. 

IKJUNCTION — PKELIMINABT — PATENT CASE — In 

What Gases Atvardbd — Secubitt 

BY DEFE>fDANT. 

On a motion for a preliminary injunction, to re- 
strain the infringement of a patent for a dredg- 
ing machine, the validity of the patent was de- 
nied, on the ground of a prior public use, it had 
never been adjudicated upon, and the general 
allegation of public acquiescence, in the bill, 
and which was the only proof thereof, was de- 
nied. The defendant was constructing for his 
own use a single machine: Seld, that the injunc- 
tion ought not to be granted, provided the de- 
fendant should give security sufficient to protect 
the plaintiff against all loss and damages by rea- 
son of the construction and use of the machine, 
and to pay any sum which might be awarded to 
the plaintiff in the suit. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission.] 



(Case ]Sro. 9,837) MORRIS 

[This was a bill in eauity by Augustus T. 
Morris and James Cummings against Sidney 
F. Shelbourne to enjoin the infringement of 
letters patent No. 54,649 and 85,602, granted 
to Augustus T. Morris May 8, 1866, and 
January 5, 1869, respectively.] 

George Gifford, for plaintiffs. 

Keller & Blake, for defendant. 

BENEDICT, District Judge. This is a 
motion for an injunction to restrain the de- 
fendant from completing and using a certain 
dredging machine, now in process of con- 
struction by the defendant, at the Continen- 
tal Yard, in this city, upon the ground that 
it is an infringement of two patents belong- 
ing "to the plaintiffs, one dated May 8th, 1866, 
and the other January 5th, 1869. 

The use of the parts and combination claim- 
ed as patented is not denied, but the patents 
relied on are claimed to be void. These 
patents have never been adjudicated upon, 
the general allegation of public acquiescence 
contained in the bill, and which is the only 
proof thereof, is denied, and a prior public 
use and want of novelty is averred. There 
is no evidence showing the extent of the use 
of the plaintiff's patent, or the number of 
machines sold by them. The character of 
the machine, and the uses to which It is put, 
seem to indicate that the use has not been 
very extensive, while the afladavits contain 
some evidence of a prior public use of the 
patented parts, in connection with a former 
patent, which has expired. In view of the 
nature of the machine in question, and of the 
fact that it is not being constructed for .sale, 
but is a single machine, which the defendant 
has constructed for employment in his own 
dredging operations, and for the use of which 
the plaintiffs can be fully compensated in the 
event of a decree in their favor, and it ap- 
pearing that an Injunction Would be likely 
to cause serious loss to the defendant, with- 
out corresponding benefit to the plaintiffs, I 
am of the opinion, that a preliminary injunc- 
tion should not be granted, provided the de- 
fendant, under the direction of the court, 
within five days, and on notice to the plain- 
tiffs, gives security sufficient to protect the 
plaintiffs against all loss and damages by 
reason of the construction and use of the ma- 
chine in question, and to pay any sum which 
may be awarded to the plaintiffs herein. 

Case Wo. 9,837. 

MORRIS V. SITMMERL. 
[2 Wash. O. 0. 203.] i 
Circuit Court, D. Pennsylvania, Oct Term, 
1808. 
Pkiscipal and Agent — Securing Insukanoe — 
Neglect — Liability of Agent— Premium. 
If one merchant is in the habit of effecting in- 
surances for another, and neglects to have the 

1 [Originally pubUshed from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



MORRISANIA (Case No. 9,888) 

same done, when ordered, lie is himself an- 
swerable for the loss, as if he was the insurer, 
and he is entitled to the premium. 
[Cited in Manny v. Dunlap, Case No, 9,0i7; 
Marquardt v. French, 53 Fed. 606.] 

At law. 

THE COURT charged the jury, In this case, 
that if one merchant is in the habit of effect- 
ing insurances for his correspondent, and is 
directed to make an insurance, and neglects 
to do so, he is himself answerable for the 
losses, as insurer, and is entitled to a pre- 
mium, as such. That the amount of loss, for 
which an underwriter who had subscribed 
the policy, would have been answerable, is 
the only measure of damages against him. 
If he can excuse himself, for not having ef- 
fected the insurance, he is answerable for 
nothing; if he cannot excuse himself, he is 
then answerable, for the whole. 

Verdict for plaintiff. 

An exception was taken to this charge, and a 
writ of error sued; but in February 1809. the 
judgment was affirmed in the supreme court. 
[Case unreported.] 
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Case No. 9,838. 

The MORRISANIA. 

[13 Blatchf. 512.] i 

Circuit Court, E. D. New Tork. Aug. 16, 1876. 

ArtMiRALTr — Makitime Tobts — Damage phom 

Swell. 
A vessel being properly and securely fastened 
to a pier in the East river, a steamboat passed 
by so near, and at such a rate of speed, that the 
swell she created threw the vessel against an- 
other one, and damaged the former; Edd, that 
the steamboat was liable for the damage, be- 
cause it was negligence in her to pass by so near, 
at such speed, the channel at the place being over 
one thousand feet wide, and open to her naviga- 
tion, without obstruction, to that width. 
[Cited in The Massachusetts, Case No. 9,258; 
The Southfield, 19 Fed. 842; The Drew, 22 
Fed. 855; Tue Rhode Island, 24 Fed. 295; 
The Monmouth, 44 Fed. 812; The Majestic, 
Id. 814.] 

Scudder & Carter, for libellants. 
D. & T. McMahon, for daimant. 

HUNT, Circuit Justice. On the 1st and 2d 
days of October, 1874, the bark A. J. Pope 
was moored at the end of the wharf between 
10th and 11th streets, Long Island City, Long 
Island, She was fastened to the bulkhead 
by a chain cable from her bow, and by a 
cham cable from her stern, and, also, by a 
heavy hawser forward and aft. South of the 
pier at which her bow headed lay another ves- 
sel, and, outside of the pier, lapping both the 
Pope and this other vessel, lay another ves- 
sel, called the Hero. On the day first named, 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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the steamer Morrisania, a passenger ferry- 
boat plying between Harlem and New York 
City, on her way to Harlem, passed by this 
dock where the Pope was moored. On the 
2d of October, while going in an opposite di- 
rection, she again passed by this dock. By 
her swell and suction on each of these occa- 
sions, the Hero and the Pope were thrown 
against each other, and the latter vessel sus- 
tained damage. The channel of the river at 
this place is over a thousand feet in width, 
and was open to the navigation of the Mor- 
risania, without obstruction, to that width. 
The Morrisania passed within a short dis- 
tance of the shore— some of the witnesses say 
fifteen feet, others thirty feet, others, again, 
put the distance at three or four hundred 
feet— and at a speed of twelve or fourteen 
miles an hour. It is difficult to fix the pre- 
cise distance, but I hold it to have been 
much nearer to the wharf and the vessels 
than care and prudence and good navigation 
on the part of the Morrisania justified. The 
bark Pope was properly and sufficiently se- 
cured to the pier and bulkhead, and there 
was no negligence in this respect. 

In the case of The Daniel Drew [Case No. 
3,565], I discuss at length the general prin- 
ciples applicable to this case. A reference to 
the opinion in that case Is sufficient, without 
here repeating the argument With the gen- 
eral principles on which the argument of the 
claimant's counsel is based, I agree. But, 
here, their application is modffied by the neg- 
ligence of the Morrisania. After a careful 
examination of the evidence, I see no reason 
to find fault with the manner in which the 
Pope was fastened, or the material with 
which it was done. Neither do I see cause 
to doubt that the swell which did the injurs^ 
was caused by the Morrisania. In the first 
answer, it was averred that the swell was 
caused by the Sylvan Glen, which preceded 
the Morrisania. This was clearly disproved. 
The second answer then attributed it to the 
steamer City qf Boston. Of this averment 
there is no reasonable evidence. The spesd 
of the steamer is not seriously disputed. As 
to how near she passed to the wharf, there is 
great contrariety of evidence, and it is a mat- 
ter upon which honest men might reasonably 
differ. The libellants' witnesses put the dis- 
tance at from ten feet to forty or fifty feet. 
Some witnesses say she came very near, with- 
out specifying how near. The witnesses for 
the claimant put her distance at several hun- 
dred feet. They say that no serious damage 
would have been done by her passing within 
one hundred feet The damage, however, 
was done, and, in my opinion, the Morrisania 
passed within much less than a hundred feet 
but certainly near enough to do the injury. 
Her undoubted right to the navigation of the 
river is subject, to the restriction that it must 
be exercised in a reasonable and careful man- 
ner, and do no injury to others that care and 
prudence may avoid. The judgment of the 
district court is affirmed. 



£17 Fed. Cas. page 831] 



(Case No. 9,840) MORRISON 



MORRIS AQUEDUCT (HAIGHT v.). See 
Case No 5,902. 

MORRIS, The DAVID. See Case No. 3,596. 

MORRIS, The GALLOWAY C. See Case No. 
5,20i. 

MORRIS, The ROBERT. See Case No. 8,896. 



Case Wo. 9,839. 

In re MORRISON. 

flO N. B. R. 105; 1 6 Chi. Leg. News, 110.] 

District Court, E. D. Missouri. Dec, 17, 1873- 

Bankbuptot— Bank Stock SECUsiTr eor Note- 
Right OF Bank Thereto — How 
Claim Proven. 

1. A bank is entitled to certain shares of its 
capital stock, subscribed by the bankrupt as 
collateral security for his stock note, and also 
on his general indebtedness to the bank, and it 
has a right to hold such stock, although there is 
an indorse! to the note. 

2. The bank should prove its demand for the 
debt due as secured by the stock, and, by leave of 
court, have it sold, the proceeds to be applied to 
payment of the debt, and prove as a creditor of 
the estate for any balance that may remain. 

In bankruptcy. 

Slayback & Haeussler, for assignee. 
Hitchcock, Lubke & Player, for the bank. 

TREAT, District Judge. The question sub- 
mitted to the court is, substantially, whether 
the West St Louis Savings Bank is entitled 
to hold ten shares of its capital stock sub- 
scribed by bankrupt as collateral security for 
the bankrupt's indebtedness; first, on his 
stock note, and second, on his general indebt- 
edness. The by-laws of the company provide 
that "no transfer of stock shall be made or 
assented to by the officers of the bank so long 
as the holder of the same is indebted to this 
iDank for any balance unpaid on the stock, 
or otherwise, unless such indebtedness is sat- 
isfactorily secured." The certificate of stock 
recites that "no transfer shall be made with- 
out the consent of the corporation by any 
stockholder who shall be liable to the bank, 
either as principal, debtor, or otherwise." In- 
dependent of the bankrupt act [of 1867 (14 
St^t. 517)], the question involved is settled in 
this state (9 Mo, 150; 45 Mo. 513,) and in the 
United States supi*eme court [Union Bank 
of Georgetown t. Laird] 2 Wheat [15 U. S.] 
390, and [Brent v. Bank of Washington] 10 
Pet [35 U. S.] 610. The two latter cases are 
broad enough to cover assignments in bank- 
ruptcy. Although the bank may have in- 
dorsers to the paper, it still has the security 
on the stock, and may enforce the fatter. But 
if the loan is made at a time when the stock- 
holder is insolvent and the bank has reasona- 
ble cause so to believe, and it thereupon takes 
the security of an indorser, together with the 
pledge of stock, by force of the by-law, it lias 
two sources to which to look. Money loaned 

1 [Reprinted from 10 N. B. R, 105, by per- 
mission.] 



with security taken in praesenti does not make 
the security taken a preference contrary to sec- 
tion 33 of the bankrupt act It is not a security 
taken for past indebtedness, but for money 
advanced at the time. If, together with an 
indorser, the paper is secured by a collateral 
put up by the maker, equity would treat the 
collateral as for the benefit of the indorser— 
as against the person primarily liable for 
the demand. The bank has two resources, 
and if it should make the money out of the 
indorser, he would have an equitable right 
to the application of the collateral for his 
benefit, or he might require, in equity, that 
the collateral should be first applied. The 
rule established, independent of the bankrupt 
act, is this: that the bank has a right to 
hold the stock as collateral, despite the fact 
that there is also an indorser. Under the 
bankrupt act when money is loaned and the 
security taken at the same time, no prefer- 
ence is given, then that security should, both 
in law and equity, be applied to the pay- 
ment of the demand. Hence, in the case be- 
fore the court, the bank should prove its de- 
mand for the debt due. as secured by the 
stock, and by leave of comrt have the stock 
sold,, the proceeds to be applied to payment of 
the debt. If a balance then remains in favor 
of the bank, it can have that balance allowed 
as a creditor against the general estate. 



Case Wo. 9,840. 

MORRISON V. ALEXANDER. 

[1 Hayw. & H. 68.] i 

Circuit Court District of Columbia. April 6, 
1842. 

Landlobp and Tenant — Tenant Dispossessed — 
Action against Landlokd— Intent— Daitages. 

Where the lessor executes a lease, having 
made false representations to the lessee of own- 
ership and seisin with intent to deceive and de- 
fraud the lessee, and the lessee is evicted by a 
third person claiming under the lessor, the lessee 
may recover damages rrom the lessor, and the 
question of intent is one to be determined by the 
jury upon consideration oi all the circumstances 
of the case. 

[This was an action at law by Alexander 
Morrison against Charles Alexander.] 

The first count of the declaration stated tha,t 
the defendant, representing that he owned 
and was seized of a certain tract with the 
buildings thereon, did lease the said premises 
to the plaintiff for the term of ten years from 
March 16, 1838, with the privilege of pur- 
chase by the plaintiff during the term for 
$200; that plaintiff entered into possession 
under his lease; that defendant had not the 
lawful right to make said demise, because he 
had theretofore and on the 29th of January, 
1838, executed and delivered to a certain 
Henry Miller, a contract in writing whereby 
the said defendant bound himself to convey 
the said premises to the said Miller, &c.; 

1 [Reported by John A. Hayward, Esq., and 
Goo. O. Hazleton, Esq.] 
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that said Miller had taken possession of said 
premises under said contract, and on the 16th 
of April, 1838, evicted the plaintifE therefrom. 
The second count sets up that during the 
four weelis the plaintiflE occupied the premises 
$500 was by him (said plaintifiE) expended 
in cultivating the said land; that the said 
defendant had concealed the fact from the 
knowledge of the plaintiff, that he had prior 
to the plaintifE's entry on said land delivered 
possession of the same land to said Miller, 
who was by reason of said contract entitled 
to the possession of said land as against this 
plaintiff, and afterward evicted the plaintiff 
therefrom, by reason of which he was other- 
wise injured and damaged to the amount of 
?2,500, &c. 

A deposition read in evidence on the part 
of the plaintiff was as follows: "I prepared 
a lease for the parties to this suit at their 
request. It contained the agreement of both 
parties. It was never signed, becaiise Alex- 
ander kept putting Morrison off, and at last 
sold the premises. I sent the plaintiff's goods 
and family down to the place described at 
the request of the defendant; that the said 
Alexander told me he had given the plaintiff 
and his family quiet possession of the place." 

Brent & Brent, for plaintiff. 
R. S. Coxe and Henry M. Morfit, for de- 
fendant. 

Before ORAjSTOH, Chief Judge, and THRUS- 
TON and MORSBLL, Circuit Judges. 

On the part of the defendant THE COURT 
was asked to instruct the jury: That before 
the plaintiff can recover in this action it is 
necessary to prove to the satisfaction of the 
jury that the defendant represented to the 
plaintiff at the time of his negotiation with 
him that he had a good title and right to the 
premises stated in the declaration, and that 
when he made such representation he knew 
the same to be false, and made it with the 
intent to deceive and defraud the plaintiff, 
or that he had with such intent to defraud 
and deceive the plaintiff concealed from the 
plaintiff the fact that he had prior to the 
contract with him sold the said property to 
Miller,— which was given by THE COURT, 
with this addition: That the question of in- 
tent as aforesaid is a question for the consid- 
eration of the jury under all the circumstan- 
ces given in evidence. 

Verdict for the plaintiff and judgment on 
the verdict for $175. 



Case No. 9,841. 

MORRISON et al. v. AMERICAN POPULAR 

LIFE INS. 00, 

[5 Ins. Law J. 752.] 

Circuit Court, D. New Hampshire. May Term, 

1876. 

Insubance— Life— Conditions of Policy— Paid- 

Up Policy— Right to Demand. 

The policy provided that on its delivery to the 
company, properly receipted and cancelled, a 



paid-up policy would be given, provided the last 
premium due should not have remained unpaid 
more than thirty days. The plaintiffs sent the 
suh-agent, who was not employed by the com- 
pany, from whom the policy had been received, 
and to whom the premiums were paid, a notice 
of their desire to secure a paid-up policy, and to 
deliver, cancel, etc., the policy, with a request 
to forward the same to the company immediate- 
ly for its action. The notice was delivered to the 
agent within about twenty days after the premi- 
um was due, and was answered by the company 
at the expiration of the thirty days, stating that 
the plaintiffs would perceive from their policy 
what was necessary to do, and when; whereup- 
on a formal discharge of the policy was executed 
and delivered to the general agent, at the same 
time expressing a willingness to do whatever 
was necessary, and requesting a paid-up policy. 
ffeld, in equity, that the plaintiffs had suflBciently 
complied to entitle them to a paid-up policy. 

This is a bill in equity brought by the com- 
plainants, who are residents of Manchester, 
New Hampshire, against the defendant cor- 
poration, which is established by the laws of 
the state of New York, The bill was origi- 
nally filed in the state court, but subsequent- 
ly was removed to the United States court 
by the defendant. The complainants set forth 
in their bill of complaint, that the company, 
on or about the 28th day of July, 1867, by 
their policy of insurance, in consideration of 
the representation made to it in the appli- 
cation for said policy; and the sum of one 
hundred and twenty-four dollars and twenty- 
two cents paid to the company by said 
Charles R. Morrison, and of the payment "of 
a like amount to be made on or before the 
26th day of July on every year, from and in- 
cluding the 26th day of July, 1867, during the 
life of said Charles, not exceeding ten annual 
payments in aU, promised the plaintiffs to 
pay the sum of two thousand dollars to the 
said Susan F. Morrison in case she should 
survive her said husband. And in case she 
should not survive him, ttt his executors, etc, 
within ninety days after his decease, upon 
due notice and proof of the same; and the 
company also, in and by said policy, fmlher 
promise, as expressed in said policy, that aft- 
er payment of any of the premiums above 
mentioned, the said company will give to the 
assured a paid-up policy for an amount equal 
to its true value, as shall be estimated' at that 
time by the actuary of the company, upon 
the delivery to it of the policy properly re- 
ceipted and cancelled, provided the last pay- 
ment of premium shall not have remained 
unpaid for more than thirty days. The plain- 
tiffs further say that five of said annual pre- 
miums out of the ten were paid as required 
and provided by the policy, the last payment 
being on the 26th day of July, 1873, for one 
year from the 26th day of July, 1873, to the 
26th day of July, 1874, and amounting in all 
to the sum of §621.10, and that on or about 
the 15th day of August, 1874, the plaintiffs 
sent to the "local" agent of said company, 
from whom said policy was in the first in- 
stance received, and to whom the said annual 
premium had been paid, one George Morri- 
son, of Bath, N. H., a written notice that 
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they desired to receive a paid-up policy for 
the' just proportional amount, and receipt, 
cancel and surrender the original policy as 
therein provided, with a request that said 
local agent would forward the same imme- 
diately to said company for its action there- 
on. They maintain that the local agent did 
forward the notice, and it was received hy 
the company, at its office in New York, on or 
hefore the 19th day of August, 1874, and long 
before the expiration of thirty days from the 
26th day of July, 1874, when the last unpaid 
premium became due. The company did not 
make any reply until by a letter dated Aug. 
26, 1874, and received by the complainants on 
the 28th, in which the defendant stated that 
the complainants would perceive by their pol- 
icy what it was necessary to do, and when, in 
order to receive a paid-up policy. On receipt 
of the letter, plaintiffs, on the 28th day of 
August, made and executed a formal discharge 
of this policy expressed to take effect when 
they should secure their paid-up policy, and 
delivered the same to the defendant's agent 
for the state of N. H., and requested a propor- 
tional paid-up policy, and at the same time 
informed him that they were ready to cancel 
and discharge the original policy in any prop- 
er manner in which the company might direct. 
The complainants also by a letter mailed at 
Manchester, 28th of August, to the company, 
informed the company of the leaving the 
policy and discharge with Gage, and of their 
readiness to cancel the original policy which 
they have ever since been ready to do, as 
well as all things to be by them done in order 
to receive such policy, but the defendant re- 
fused to make out and deliver the same. The 
prayer in the bill is that the defendant may 
be required to answer, and to be ordered, and 
decreed to execute and deliver a paid-up 
policy for the just sum, or to refund to the 
husband the sums by him paid, and interest 
thereon, and for other just relief. The answer 
of the defendant admits the execution of the 
policy, the five annual payments, the last of 
wJiich was made on the 26th of July, 1873, 
and avers that another annual premium be- 
came due July 26, 1874, which the plaintiffs 
have not paid. They deny that George Mor- 
rison was an agent of the company, general 
or local, and claim that Gage et al. were 
the only agents who received from the com- 
pany, and sent to the complainants, the poli- 
cy; they deny that any notice to George Mor- 
rison was notice to the company, and deny 
that they intended to prevent complainant 
from surrendering the policy, etc., but gave 
him information of what he should do in 
order to obtain a paid-up policy. They assert 
that the failure of complainants' compliance 
with the requirements of the company, as con- 
tained in the policy, is not attributable to the 
fault of the company, but to the carelessness 
of the complainants in not consulting their 
policy, all the time in their possession, and 
it was the complainants' and not the com- 
pany's fault that notice was given to George 
17FED.0AS.— 63 
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Morrison, when the complainants knew that 
the proper and legal agent of the company 
was Gage et al. upon whom notice could be 
properly served, etc. They contended that 
delivery of the policy, properly receipted and 
cancelled, to the company, and that within 
the thirty days specified, are conditions pre- 
cedent which must be performed by the plain- 
tiffs before the company can be required and 
bound to give them a paid-up policy, and 
that these conditions were not complied with, 
and deny the policy was ever delivered to the 
company properly receipted and canceled, but 
take exception to the wording of the can- 
cellation. They maintain also that the re- 
ceipt and discharge not being properly execut- 
ed, in the event of the death of said Charles 
R., after a paid-up policy should be given 
him, his wife, or in event of her death, her 
heirs, would not be legally barred from claim- 
ing under the original policy, and that what- 
ever was done upon the 28th of August, was 
too late in point of time to entitle the plain- 
tiffs to any paid-up policy, whatever may 
have been its form, or whatever might have 
been its effect if seasonably made. 

Charles R. Morrison, for complainants. 

Sargent & Chase, for defendant 

SHEPLBY, Circuit Judge, after hearing the 
evidence printed with the case, decreed that 
the plaintiffs within thirty days from the 
26th of July, 1874, had done sufficient to en- 
title them to an equitable paid-up policy, for 
an amoimt equal to its true value upon the 
basis of the payment of five annual premiums 
according to the terms of said policy, and that 
said company, within ten days from the date 
of the decree, shall make and execute to the 
complainants an equitable paid-up policy upon 
said basis, for an amount equal to its true 
value, to be estimated by the actuary of the 
company as of August 26, 1874. The case 
was referred to a master to report whether 
such policy as shall be produced by the com- 
pany conforms to the decree, and has been 
duly executed and delivered; and further, 
that said complainants recover costs of suit. 



Case No. 9,843. 

MORRISON et al v. ARTHUR. 

[13 Blatchf. 194; i 22 Int. Rev. Rec. 10.] 

Circuit Court, S. D. New York. Nov. 15, 1875.2 

Customs Duties — Act 1864— Silk Veils— Ckapb 
Veils— Terms Used ik Trade. 

1. The 8th section of the act of June 30th, 
1864, (13 Stat. 210,) provides for a duty of 60 
per cent, ad valorem on "silk veils," and for a 
duty of 50 ^er cent, ad valorem "on all manu- 
factures of silk^ or of which silk is the component 
material of chief value, not otherwise provided 
for." The term "silk veils," in the absence of 
any other language in the statute, includes all 
veils made of silk, and the presumption is that 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed in 96 U. S. 108.] 
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"crape veils," being marrafactared of silk, are 
embraced witbin the term "silk veils." 

2. But, if it be shown, that, in trade and com- 
merce, "crape veils" are not "silk veils," that is, 
are contradistinguished feom "silk veils," and are 
commercially known as different articles from 
"silk veils," and that the term "crape veil" is a 
distinctive term, which distinguishes the arti- 
cle called by that name from a "silk veil," then 
the term "silk veil" fails to designate a "crape 
veil." and "crape veils" are dutiable under the 
clause of the statute relating to manufactures of 
silk. 

[This was a suit t>y George A. Morrison, 
John Herriman, and Joseph A. Alexander 
against Chester A. Arthur, to recover certain 
money paid for duties illegally exacted.] 

Benjamin L. Ludington and George D. 
Lord, for plaintiffs. 

Henry E. Tremain, Asst. Dist. Atty., for 
defendant 

SHIPilAN, District Judge. This is an ac- 
tion of assumpsit, to recover moneys paid 
under protest for duties which were exacted 
by the defendant, as collector of the port of 
New York, upon crape veils imported by the 
plaintiffs in the year 1871. The defendant 
pleaded specially, that the moneys alleged to 
have been paid were had and received by the 
defendant, as said collector, "in payment for 
duties due from plaintiffs to the United 
States on cei'tain importations from a for- 
eign country into the port of New York," and 
that said moneys "constitute a part of the 
lawful duty of sixty per cent, ad valorem 
then due and owing to the United States by 
plaintiffs, for the duty at said rate on silk 
veils then and there imported as aforesaid, 
which said silk veils were dutiable accord- 
ingly imder section eight of the act of con- 
gress entitled, 'An act to increase duties on 
imports and for other puiiDoses,' approved 
June 30th, 1864," and that the said amount 
of duty "was and is the true and lawful duty 
on the said silk veils." The replication of 
the plaintiffs averred, that they ought not to 
be barred, &c., because "they say, that the 
articles imported by the plaintiffs were not 
silk veils, and were not. at the time of the 
importation and entry thereof, liable to a 
duty of sixty per cent ad valorem, but the 
same were a manufacture of silk, and were 
crape veils, and, at the time of the passage 
of said act, approved June 30th, 1864, and be- 
fore and at the time of their importation, 
they were commercially known, among im- 
porters and dealers, and were bought and 
sold, as crape veils, and never otherwise, and 
were liable to a duty of fifty per cent, ad 
valorem, as a manufacture of silk." To this 
replication the defendant demurred gener- 
ally. 

The portion of the 8th section of the stat- 
ute of June 30th, 1864 (13 Stat 210), which 
is matexial, is as follows: "That, on and aft- 
er the day and year aforesaid, in lieu of i.ne 
duties heretofore imposed by law on the arti- 
cles hereinafter mentioned, there shall be 
levied, collected and paid, on the goods, 



wares, and merchandise enumerated and pro- 
vided for in this section, imported from for- 
eign countries, the following duties and rates 
of duty, that is to say, « »» * on silk vest- 
ings, pongees, shawls, scarfs, mantillas, peler- 
ines, veils, laces, shirts, drawers, bonnets, 
hats, caps, turbans, chemisettes, hose, mitts, 
-aprons, stockings, gloves, suspenders, watch 
chains, webbing, braids, fringes, galloons, 
tassels, cords and trimmings, sixty per cen- 
tum ad valorem; on all manufactures of silk, 
or of which silk is the component material of 
chief value, not otherwise provided for, fifty 
per centum ad valorem." The question of law 
which is presented by the pleadings is— are 
veils which are not silk veils, but are a 
manufacture of silk, and are known commer- 
cially as crape veils, and not otherwise, liable 
to a duty of sixty per cent? 

The eighth section of the act of June 30th, 
1864, was intended to be a comprehensive 
section, and to include all articles made of 
silk, or of which silk is the component mate- 
rial of chief value, by whatever name the ar- 
ticles are known, or for whatever purpose 
they are used. Congress intended to em- 
brace in one section all the manufactures of 
silk, and to provide that all the articles 
which are specifically enumerated in the first 
clause which has been quoted should pay 
sixty per cent, and that all articles which 
are not specifically enumerated in the section 
should pay fifty per cent. Smythe v. Fiske, 
23 Wall. [90 U. S.] 374. 

Bearing in mind that the main object of 
the section was to classify articles according 
to the material of which they are composed, 
it is first important to detennine the con- 
struction which should be given to the term 
"silk veils," as used in this section of the 
statute. Two facts are to be noticed— first, 
that general terms only are used in this sec- 
tion; and next, that it is not claimed that 
the term "silk veils" is a commercial term, 
or that it is a commercial designation of any 
one kind of veils which are made of silk. It 
Is a term which is used in the ordinary sig- 
nification which belongs to the words of 
which the t6rm is composed, and, in the ab- 
sence of any other language in the statute. 
Includes all veils made of silk. "When gen- 
eral terms are used, the terms are to be tak- 
en and applied in their ordinary and compre- 
hensive meaning, unless it is shown, (as, I 
understand, it Is not claimed to be shown in 
this instance,) that they have, in their com- 
mercial use, acquired a special and resti-icted 
meaning." Lottimer v. Smythe [Case No. 
8,523]. It is to be presumed that these 
words include any veil which is made of silk, 
although such veil is styled by the importer 
by a particular name which designates the 
class or subdivision to which the particular 
veil belongs. Thus, if the different styles of 
silk veils are called by different names, such 
as "Honiton," or "Brussels," or "Point 
d'Alengon," and are exclusively called by 
such specific names, their different classes or 
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styles are still silk veils, and. are Included 
■witliin tlie general term, which is used not 
for purposes of specific description, but as a 
comprehensive term to include all veils made 
of a particular material. Importers cannot 
withdraw their goods from the operation of 
-the general terms of a statute, which classi- 
fies goods according to the material of which 
they are made, by imposing upon those goods 
specific names, which designate a particular 
kind or subdivision of the general class 
which is mentioned in the statute. ""When 
the goods which are subjects of duty are des- 
ignated by the material of which they are 
made or composed, the statute is to be con- 
strued as presumptively including such 
goods, by whatever subordinate or specific 
name they may be known, and though all in 
the commei'cial world are in the habit of us- 
ing the specific name when they speak of the 
particular article in question. For example, 
if we have a tariff act which imposes a par- 
ticular duty upon cotton goods, if that desig- 
nation alone is used in the legislation per- 
taining to the subject of duty upon the im- 
portations, it presumably includes all cotton 
^oods, ^even though importers, merchants, 
dealers and customers, all the country 
through, when they speak of a pai-ticular 
tind of goods made of cotton, always give 
the special name of the article; as, for ex- 
ample, under this attempted illustration, mus- 
lin, cambric muslin, cotton drilling, cotton 
rshirting, cotton sheeting." JafEray v. Mur- 
phy [Id. 7,172]. The presumption is, then, 
that crape veils, being manufactured of silk, 
.are included in the general words of the stat- 
ute, and are embraced within the term "silk 
veils," and that presumption will not be re- 
butted or weakened by proving, merely, that 
the term "crape veils" is used to discrimi- 
nate between the kind of veils which is call- 
ed by that name, and the various other kinds 
of veils which are made of silk, although it 
^ould be shown that the entire body of im- 
porters designated this particular article by 
no other name than crape veils. The mere 
name which is exclusively applied to the dif- 
ferent species of veils is immaterial. 

But there is ano^er principle which is 
well settled in the construction of tarifif acts, 
.and which is, that congress must be under- 
stood, in the tariff laws, to class articles ac- 
cording to the general usages and known de- 
nominations of trade, and, generally, to rec- 
ognize, in the tariff acts, the known commer- 
cial distinctions which are made in the us- 
.ages of trade, unless congress has indicated, 
by the language of the statute, an intention 
to exclude any other classification than the 
one which it has adopted, or any modifica- 
tion of the classification which it has adopt- 
ed. Inasmuch as this eighth section is a 
comprehensive section, intended to include 
all silk articles, if the first clause was the 
only clause of the statute which was applica- 
ble to veils, such an intention would perhaps 
tie manifested. The statute would then be 



construed to impose a duty of sixty per cent, 
upon all veils which are made of silk. But, 
the statute also provides, that all manufac- 
tures of silk, not otherwise provided for, shall 
pay a duty of fifty per cent The plaintiffs 
contend that their goods, being a manufac- 
ture of silk, have been, by commercial usage, 
expressly declared not to be silk veils, and 
that, in commercial language, they are not 
made of silk, and having been so declared, 
and the statute having provided that all 
other manufactures of silk shall pay a pre- 
scribed duty, that this case is brought with- 
in the principle which I have just stated. In 
this position they are sustained by the deci- 
sions which have been given both recently 
and formerly upon this subject. 

In order to avail themselves of this prin- 
ciple, the plaintiffs aver, in their replication, 
that the goods which they imported were not 
silk veils, but were a manufacture of silk, 
known as crape veils, and not otherwise. If, 
under this replication, it is proved, that, in 
trade and commerce, crape veils are not silk 
veils, that is, are contradistinguished from 
silk veils, and are commercially known as 
different articles from silk veils, and that the 
term "crape veil" is a distinctive term, 
which distinguishes the article called by that 
name from a silk veil, then the term "silk 
veil" fails to designate a crape veil, and 
crape veils are dutiable imder the clause of 
the statute which relates to manufactures of 
silk. If crape veils have thus, in commer- 
cial usage, been separated and set apart from 
the general class to which they presumptive- 
ly belong, the law infers that congress did 
not intend to include them among the gen- 
eral class, there being another clause in the 
statute in which they may be placed. There 
is, then, a question of fact for the triers to 
determine, which is, whether these articles 
are known in trade and commerce as silk 
veils or not; in other words, are crape veils 
known in trade as a different article from a 
silk veil, and, commercially, are they re- 
garded as forming a separate sm^ distinct 
class of goods from silk veils, and, in com- 
mercial language, to be other than silk veils? 
Inasmuch as this issue of fact is directly pre- 
sented by the replication, which avers that 
the veils are not silk veils, and is an issue 
which, if found in favor of the plaintiffs, is 
a successful answer to the defendant's plea, 
the demurrer should be overruled. 

The principles which are involved in this 
case have recently been fully considered hj 
the late circuit judge, in Lottimer v. Smythe 
[Case No. 8,523], and Jaffray v. Murphy [Id. 
7,172], which cases also arose under the silk 
section of the act of June 30th. 1864. The 
general rule of law in regard to the effect of 
commercial usage and designations upon the 
construction of the tariff laws, is also de- 
clared in 200 Chests of Tea, 9 Wheat. [22 U. 
S.] 430; Elliott v. Swartwout, 10 Pet [35 TJ. 
S.] 137; Curtis v. Martin, 3 How. [44 U. S.] 
106; Maillard v. Laurence, 16 How. [57 TJ. 
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S.] 251; and U. S. v. Breed [Case No. 14,638]. 
The demurrer is overruled^ with leave to 
the defendant to plead anew. 

[On a -writ of error the judgment of this court 
was aflBrmed. 96 U. S. lOS.] 



Case Wo. 9,843. 

MORRISON T. BENNET et al. 

[1 McLean, 330,] i 

Circuit Court, D. Ohio. Dec. Term, 1838. 

Courts— Federal Jurisdiction— Citizenship. 

In this case the writ issued against Henry 
Bennet and one Stewart. It was returned 
served on Bennet; non est as to Stewart. The 
declaration averred that the plaintifE was a dti- 
zen of New York, and the defendant Bennet, a 
citizen of Ohio, and that the writ which had is- 
sued against Stewart was returned non est, &e., 
no averment being made in the declaration of 
his citizenship. A plea to the jurisdiction was 
filed. [The plea was overruled.] 

[Cited in Doremas v. Bennet, Case No. 4,001.] 

[This was an action by Hamilton Morrison 
against Bennet and others.] 

Mr. Page, for plaintiff. 
Mr. Powers, for defendant, 

OPINION OF THE COURT. The limited 
nature of the jurisdiction of this court gives 
rise to a great number of questions on that 
point It is a well settied principle, that the 
court can take no jurisdiction in a case where 
there are several plaintiffs or defendants, un- 
less each individual as plaintiff or defendant 
' has a right to bring his suit in the court, or 
is liable to its process. And it is also settled, 
that if the declaration do not contain aver- 
ments, showing that the court has jurisdic- 
tion, it is defective, and advantage may be 
taken of the defect by demurrer, motion in ar- 
rest of judgment, or on a writ of error. 
Bingham v. Cabot, 3 Dall. [3 U. S.] 382; 
Emory v. Greenough, Id. 369; [Turner v. 
Eurille] 4 Dall. [4 U. S.] 7; Abercromble v. 
Dupuls, 1 Cranch [5 U. S.] 343. In this case it 
is contended that there is no averment in the 
declaration showing that Stewart is a citi- 
zen of Ohio, which is necessai'y to give the 
court jurisdiction between him and the plain- 
tiff. And the statute of the state is referred 
to, which authorizes the plaintiff to proceed 
to judgment against the defendant on whom 
the process has been served, and afterwards 
make the other persons named in the writ, 
who could not be found, parties to the judg- 
ment by a scire facias. And that in this pro- 
ceeding, the burden of proof is thrown on 
the defendants, as they are called on to show 
why they should not be made a party to the 
judgment. It is clear that the court can take 
no jurisdiction as between the plaintiff and 
Stewart. He may be a citizen of the state 
of New Yorkf or of some other state than the 
state of Ohio, and in such case, the court have 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



no jurisdiction. One of the parties must be 
a citizen of the state where the suit is 
brought or the process must be served on him 
within the state. And the declaration should 
show the citizenship of the parties. This be- 
ing the case, if the proceeding against Ben- 
net, on whom the process has been sei*ved 
shall prejudice the rights of Stewart, the 
plea must be sustained. If the court have no 
jurisdiction as between the plaintiff and 
Stewart, no proceedings can be had against 
him, under the statute, to make him a party 
to the judgment. And if this cannot be done, 
will the judgment against Bennet, in any re- 
spect, affect the rights of Stewart? "Will not 
the case be as open to him to contest the 
validity of the obligation on which the action 
is brought, after this judgment as before it? 
This will not be controverted. Under the 
statute, the proceeding against Bennet is au- 
thorized, but further than this the plaintiff 
cannot proceed. A question somewhat similar 
to this arose in the case of Cameron v. Mc- 
Roberts, 3 Wheat [16 U. S.] 591, in which the 
court decided that "where M., a citizen of 
Kentucky, brought a suit in equity, in the 
circuit court of Kentucky, against ^C stated 
to be a citizen of Virginia, and I. and E. with- 
out any designation of citizenship, all the de- 
fendants appeared and answered, and a de- 
cree was pronounced, in the circuit court 
of Kentucky, for the plaintiff. And the court 
held that if a joint interest vested in O. and 
the other defendants, the court had no juris- 
diction in the case; but if a distinct interest 
vested in C, so that substantial justice, so 
far as he was concerned could be done, with- 
out affecting the other defendants, the juris- 
diction of the court might be exercised as to 
him alone. In the case of Craig v. Cum- 
mins [Case No. 3,331], Mr. Justice Washing- 
ton decided, in a case situated in all respects 
like the present one, the jurisdiction could be 
sustained. And it is believed that the stat- 
ute of Pennsylvania, imder which the pro- 
ceeding was had, was similar to the Ohio 
statute. 

Upon the whole, the court think the juris- 
diction may be sustained, as against the de- 
fendant Bennet and the plea is overruled. 
Judgment for the plaintiff. 



Case IsTo. 9,844. 

MORRISON V. BUCKNER. 

[Hempst 442.] i 

Circuit Court, D. Arkansas. April, 1843, 

MoKTGAGE — Bill to Foreclose an Action at 
Law — Receiver before Hearing— Discretion, 

1. A mortgagee may bring his ejectment and 
sue on the bond at law, and file his bill to fore- 
close in equity at the same time- 

2, The general rule is, that receivers will not 
be appointed in mortgage cases, unless it clearly 
appears that the security is inadequate, or there 
is imminent danger of the waste, removal, or de- 

1 [Reported by Samuel H. Hempstead, Esq,] 
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struetion of the mortg^e property; or that tiie 
rents and profits have been expressly pleaged for 
the debt 
[Cited in Allen v. Dallas & W. R. Co., Case 

No. 221.] 
[Cited in Morris v. Branchaud, 52 Wis. 191, 
8 N. "W. 885.3 

3. The exercise of this power depends upon 
sound discretion, and is governed to a great ex- 
tent by the circumstances of each particular case. 

[Cited in Farmers' Loan & Trust Co. v. Kan- 
sas City, W. & N. W. R. Co., 53 Fed. 196.] 

[This was a suit by Daniel Morrison against 
Simeon Buckner.] 

Chester Ashley and George C. Watkins, for 
complainant. 

Albert Pike and F. W. Trapnall, for de- 
fendant 

JOHNSON, District Judge. This is a mo- 
tion by the complainant to direct the marshal 
or a receiver to hire out the slaves mentioned 
in the bill and in the mortgage, on the groimd 
that the mortgaged property is -wholly insuffi- 
cient to pay the debt due the complainant 
Substantially the application is for the ap- 
pointment of a receiver before the hearing; 
and in such cases the court always reluctant- 
ly interferes, and upon some pressing neces- 
sity, which does not appear to exist on the 
present occasion. It seems to be well settled 
by the English chancery practice, that in a 
case like this a receiver will not be appointed. 
Lord Chancellor Eldon, in Bemey v. Sewell, 

1 Jac. & W. 647, uses the following language: 
"The rule about receivers is very clear; if 
a man has a legal mortgage, he cannot have 
a receiver appointed; he has nothing to do 
but take possession." And Chancellor Kent 
says, "the mortgagee may at any time enter 
and take possession of the land mortgaged, 
by ejectment or writ of entry." 4 Kent, 
Comm. 164. And Coote, in his treatise on 
Mortgages, 518, correctly asserts that a mort- 
gagee may at the same time resort to and 
proceed on all his remedies at law and in eq- 
uity; he may, for example, at the same mo- 
ment bring his ejectment, file his bill to fore- 
close the mortgage, and proceed on the bond 
and other collateral securities. Doug. 417; 

2 Ves. Sr. 678; 2 Atk. 343, 344. The English 
cases cleai-ly sustain that doctrine; and to 
the same effect is the case of Jackson v. Hull, 
10 Johns. 482. Coote, above refeiTed to (18 
Law Lib. 256), also says, that "if the mort- 
gagee having the legal estate neglect to take 
the precaution of an agreement with the mort- 
gagor for the appointment of a receiver, he 
cannot obtain such appointment by order of 
the court, but must proceed to eject the mort- 
gagor." Now without adopting this rule to 
its fullest extent, it is proper to observe gen- 
erally, that receivers in mortgage cases will 
never be appointed unless it is clearly shown 
that the security is inadequate, or that the 
rents and profits have been expre^ly pledged 
for the debt (Shotwell v. Smith, 3 Edw. Ch. 
5SS), or that there is imminent danger of the 
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waste, removal, or destruction of the proper- 
ty. There must be some very strong special 
reason for it 16 Ves. 59; 1 Pow. Mortg. 
295, 296, and cases there cited. The exercise 
of this power must depend upon sound dis- 
cretion, and be governed to a great es^tent 
by the circumstances of each particular case 
(Verplank v. Caines, 1 Johns. Ch. 58); but I 
find no difficulty in saying that sudi an ap- 
pointment should not be made where there 
Is, as in this instance, another adequate rem- 
edy already pointed out, and where impera- 
tive reasons do not exist for this summary in- 
terference before the hearing of a cause. 
There is not such a showing here as would 
justify this sort of Interference, and the mo- 
tion is, therefore, denied. 



Case "No. 9,845. 

MORRISON et al. v. CASE et al. 

[9 Blatchf. 548: 2 O. G. 544; Cox, Manual 
Trade-Mark Cas. 220.] i 

Circuit Court, D. Connecticut April 23, 1872. 

Trade-Mark— Men's Shibts— Device akd Words. 

Under section 77, etc., of the act of July 8, 
1870, (16 Stat 210, etc.) the words, "The Star 
Shirt" and tHose words with the device of a 
sis pointed star used in connection therewith, 
and the device and words, "The * Shirt" used 
as a trade-mark in connection with the manu- 
facture and sale of men's and boys' shirts, and 
taken by dealers as designating the shirts made 
by a particular manufacturer, are a lawful trade- 
mark. 

[Cited in Smith v. Reynolds, Case No. 13,098.] 

[This was a bill by Thomas A. Morrison 
and others against Julius A. Case and others 
for an infringement] 

Calvin G. Child, for plaintiffs. 
Charles E. Perkins, for defendants. 

SHIPMAN, District .Judge. This is a bill 
in equity praying for an injunction to re- 
strain the defendants from using a certain 
trade-mark upon men's and boys' shirts. 
The parties are botE of them shirt manufac- 
turers, selling their goods in the general mar- 
ket. The plaintiffs and their immediate 
predecessors have been engaged Tn the manu- 
facture and sale of this class of goods for 
many years, during which the business has 
grown to considerable magnitude. For 
twenty years they have used the trade-mark 
in question, by stamping or labeling the 
same upon the shirts manufactured and sold 
by them, and upon their packages and ad- 
vertisements. In March, 1871, the plaintiffs 
caused this trade-mark to be registered in 
the patent office at Washington, under the 
act of congress approved July 8, 1870 (16 
Stat. 210, etc., § 77, etc.) 

The trade-mark in question, as appears by 
the certificate of the commissioner of pat- 

1 [Reported by Hon. ^amuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
Cox, Manual Trade-Mark Cas. 220, contains only 
a partial report] 
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ents, and the fac-similes filed in Ms office in 
conformity to the act of congress, consists of 
the words, *'The Star Shirt"; also, the words, 
"The Star Shirt," with the device of a six- 
pointed star nsed in connection therewith; 
and, also, the device and words, "The * 
Shirt" — either one, or all, heing used, as con- 
venience requires. Though this device or 
mark is in part arbitrary and, to that extent, 
would have no natural or necessary signifi- 
cance in connection with the article manu- 
factured, apart from its use in that connec- 
tion, yet, by such use of the plaintiffs, in 
connection with their manufacture and sale 
of these articles, it has become well known 
to the trade, and has come to be taken by 
dealers, as a peculiar designation by which 
the plaintiffs' goods are distinguished in the 
market. It is, therefore, both in its charac- 
ter and use, wlien taken together, a lawful 
trade-mark. It has long been employed by 
the plaintiffs and well understood, by deal- 
ers and the public, as designating such arti- 
cles of their manufacture. They have com- 
plied with the requirements of the act of 
congress, and are entitled to protection. 
Their exclusive right to the use of this trade- 
mark is co-extensive with the limits of the 
United States. 

The defendants have clearly infringed this 
right by using the words and device of the 
plaintiffs, both in the exact form, and in 
such near resemblance as is calculated to de- 
ceive. They have done this by so marking 
the shirts made by them, and by the labels 
used on their packages and packing boxes. 
A peiTpetual injunction must, therefore, is- 
sue, restraining them from any use of this 
trade-mark, either in the identical form in 
which it is registered in the patent office, or 
in any form in which it may be calculated 
to deceive, by confounding the goods manu- 
factured and sold by the plaintiffs with 
shirts made and sold by the defendants. 



Case No. 9,846. 

MORRISON V. CLIFFORD. 

[1 Cranch, O. C. 585.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1809. 

Bet-Off— Action on Note— Damages for Breach 
or Warranties — Fraud. 

Unliquidated damages for breach of warranty 
of the soundness of a hoise, cannot be set oE 
against a note given for the purchase of the 
horse. But fraud may be given in evidence; 
for it avoids the contract altogether. 

Debt on a promissory note. Plea, owe 
nothing. The defendant offered evidence 
that the horse, for which the note was given, 
was not sound. 

THE COURT said the defendant could not 
set off unliquidated damages for breach of 
the warranty, against the note, but the de- 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



fendant might give evidence of fraud in ob- 
taining the note. Fraud goes to the whole 
note; simple breach of warranty goes only 
to part of the consideration. 



MORRISON (CRANE v.). See Case No. 3,- 
355. 



Case No. 9,847. 

MORRISON et al. v. The JOHN L. STE- 
PHENS. 

[Hoff. Op. 473.] 

District Courts N. D. California, April 3, 1861. 

Carriers of Passengers — Conditions on Ticket 
— MiscosDOCT of Officers — Punitive 
Damages. 
[1. The printed conditions of a ticket incon- 
sistent with a valid oral contract of carriage are 
not conclusive against the passenger.] 

[2. Punitive damages are recoverable from a 
carrier for forcing a husband and wife, who have 
contracted for the exclusive use of a stateroom, 
to receive another male passenger therein.] 

[3. The disappointment and irritation of a 
husband, and the discomfort and suffering of his 
invalid wife, resulting from assigning them to 
separate staterooms, in violation of the contract 
of carriage, are elements of damage.] 

[This was a libel by Robert F. Morrison 
and wife against the steamship John L. 
Stephens for breach of a passenger con- 
tract.] 

Jas. T. Boyd, for libeHant. 
Hall McAllister, for claimants. 

HOFFMAN, District Judge. It is alleged 
by the libellant R. P. Morrison that, being 
desirous to procure a passage from New 
York to San Francisco, he applied at the 
office of the company in the former city. 
That he was anxious to obtain for himself 
and wife the use of a stateroom exclusively 
for themselves, and inquired of the agent 
whether he could not secure it by paying 
the full amount of passage money for two 
persons, but he was informed that it would 
be necessary to pay the full fare for three 
persons. After some negotiation it was 
finally agreed that the libellant should have 
the use of the entire stateroom on payment 
of five hundred and twenty-five dollars, the 
price of a single passage being two hun- 
dred and twenty-five. On arriving at Pan- 
ama, the libellant was informed that the 
third berth in the stateroom, assigned to him- 
self and wife, was to be occupied by a male 
passenger. Against this arrangement he re- 
monstrated with natural indignation, and 
presented his ticket to Messrs. Knight & 
"Wood, the agents of the company, strenuous- 
ly insisting that he had paid for an entire 
stateroom, that his ticket called for it, and 
that he was entitled to it. He also repre- 
sented the extreme debilitated condition of 
his wife, which rendered his personal at- 
tendance upon her indispensable to her com- 
fort, and perhaps to her safety. The agents 
positively declined to accede to his demand. 
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The nest morning lie went on- shore to see 
Mr. McLean, the principal agent of the com- 
pany. Mr. McLean admitted the genuine- 
ness of the ticket, and, it would seem, made 
no question as to the right of the libellant, 
under it, to the exclusive use of a stateroom, 
but stated that the way bill, by which alone 
he was required to be governed, was dif- 
ferent, and that the latter showed that Mr. 
and Mrs. ilorrison were entitled each to a 
berth in the same stateroom, and that a 
male passenger was entitled to the third 
berth. After some negotiation, the agents 
of the eompany— sensible, no doubt, of the 
impropriety as well as the gross breach of 
contract involved in putting a male passen- 
ger and a stranger in the same stateroom 
with a husband and wife— effected an ar- 
rangement by which Mrs. Morrison was as- 
signed a berth in a room with two other fe- 
males, and the libellant a berth in a room 
with two other male passengers. For this 
breach of contract the libellants bring suit. 
The answer of the claimants alleged that 
the libellant in fact purchased three tickets, 
one for each berth in the stateroom, and him- 
self sold the third ticket, which entitled the 
bearer to the third berth. But in support 
of this allegation no proofs whatsoever are 
adduced; on the contrary, the evidence of 
the terms of the contract made by libellant 
with the agent are conclusively proved by 
the testimony of a friend who accompanied 
him to the office, and who, in fact, conducted 
the negotiation. It is positively testified by 
this witness that Mr. Morrison insisted on 
having a stateroom to himself; that he 
stated he would have one if it cost him all 
he possessed, and that the condition of his 
wife's health rendered it absolutely indis- 
pensable; that the agent, himself, offered to 
let him have the room on the payment of 
one hundred and twenty-five dollars over 
and above the price of two passages, to 
which Mr. Morrison assented, and he (the 
agent) thereupon sold to a bystander, for 
one hundred dollars, a ticket for a passage, 
but without any berth. I have no doubt 
whatever that such was the true nature of 
the transaction. The ticket received by Mr. 
Morrison was presented to the agents at 
Panama, as the evidence of the .justice of 
his claims and the nature of the contract. 
No doubt seems to have been espressed or 
entertained as to its genuineness, or as to 
its expressing, on its face, that Mr. M. was 
entitled to "all" the stateroom. It is ex- 
hibited in court, and though not formal- 
ly proved by evidence of the hand-writ- 
ing of the agent who signed it, it is stated 
by a witness to be the same as that pre- 
sented by the libellant to the agents. The 
witness, however, is unable, positively, to 
swear to it, as there is no mark upon It, 
but he expresses his firm belief that it is 
the same. A copy of it is appended to the 
libel, which is swobu to by Mr. Morrison. 
This, though not strictly evidence of ' the 
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cause, is not to be wholly disregarded, es- 
pecially where, as in the present case, the 
character and high standing of the libellant 
are known to the court, and recognized by 
the community. But, independently of the 
ticket, the nature of the contract, the amount 
paid by the libellant, and the consideration 
agreed to be given for the extra sum paid 
by him, are proved beyond doubt. And if 
to this we add the extreme improbability 
that a person with the feelings and senti- 
ments which the condition in life of the li- 
bellant justify us in attributing to him would 
have consented that a stranger, and a male, 
should share the stateroom of himself and 
his invalid wife, we may conclude with ab- 
solute certainty that the breach of contract 
has occurred precisely as - alleged. If the 
arrangement proposed, and for some time 
insisted on by the agents, had been carried 
into effect, and the libellant and his wife 
had been compelled to submit to the in- 
trusion of a male passenger into their state- 
room during the entire voyage, it would not 
be easy to assign a limit to the damages 
which should be awarded for so gross and 
outrageous a breach of contract. Happily, 
however, an arrangement was made, which, 
at least, involved no violation of the com- 
mon decencies of life. The stateroom as- 
signed to Mrs. M., with two other females, 
was situated on the gangway or passage 
leading into the cabin. In some respects it 
seems to have been a desirable room, as it 
was in the center of the vessel, and near a 
windsail, which descended into the passage. 
But in other respects it was of an inferior 
kind. It was of somewhat less than the 
usual size, an angle or comer being cut off 
where the passage opened on the guards. 
The passageway, owing to the very crowded 
state of the vessel, was constantly thronged 
with passengers, especially about meal 
tim'es; and a tier of standee berths was 
erected at night along the guards, just op- 
posite to its door. These and some other 
inconveniences incidental to its position, 
such as a water tank constantly resorted to 
by second-class passengers, made the room 
probably far less comfortable than some 
others :^arther aft, though it may, notwith- 
standing, have been preferable to those 
which opened inside on the saloon. On the 
whole, tie evidence, I think, shows that the 
room assigned to. Mrs. M. was perhaps such 
as, if it had been given exclusively to her 
and her husband's use, would have satisfied 
the terms of the contract, although it was 
by no means one of the best in the ship; 
but, on the other hand, it is equally clear 
that the inconvenience and discomfort which 
arose from the failure to comply with the 
contract, which the libellant had taken so 
much pains to make, were not mitigated or 
compensated for by the size, the situation, 
or any other extraordinary advantages of the 
stateroom his wife was compelled to oc- 
cupy. It is also shown, by the testimony of 
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the physician wlio attended her, that, at the 
time of her departure, Mrs. M. was suf- 
fering from painful chronic maladies. In 
fact, the voyage appears to have heen rec- 
ommended in the hope of benefiting her 
health, and with the same object her hus- 
band was induced to make extraordinary 
provision for her comfort by securing a 
stateroom for their use, where she might 
at all times command his services and so- 
ciety- It is testified by the passengers that 
during the voyage she seemed to be feeble 
and suffering, and that she very rarely left 
the stateroom, which, as has been stated, 
she shared with two other females. 

It is not easy to measure by a pecuniary 
standard the damages which should be 
awarded to the libellants for the breach of 
contract which has been stated; nor is it 
possible to arrive at any precise estimate of 
the annoyance, the discomfort, and even the 
suffering Mrs. M. must, no doubt, have ex- 
perienced from being compelled to make the 
voyage in a stateroom occupied by two other 
passengers, perhaps strangers, and neces- 
sarily deprived, except occasionally, of the 
society and services of her husband. To tlie 
husband, the mere personal inconvenience 
of having a stateroom assigned to him, 
with two other passengers, was not, of 
course, so great. But the disappointment 
and irritation at the failure to obtain the 
accommodations which he had been at such 
pains to provide for his wife, and the in- 
dignation naturally excited by the declared 
intention of the agents to place a male pas- 
senger in the same stateroom, constitute a 
grievance which our natural feelings will 
apprise us is of the most substantial kind. 
Dependent upon, and, so to speak, at the 
mercy of, the agents and oflacers of the 
steamers, as every passenger necessarily is, 
it is the duty of the courts, in cases like 
the present, of a clear breach of contrkct 
caused either hj the grossest carelessness, 
or by reckless cupidity, to award such dam- 
ages as will be an ample indemnity for the 
injury sustained. It is only by the firm and 
constant enforcement by the courts of the 
rights of passengers that the repetition of 
abuses like the present, wherein the cu- 
pidity of subordinate agents is stimulated 
by an unusual number of applications for 
tickets, can be prevented, and the serious 
consequences be averted wliich would be 
likely to follow, sooner or later, attempts 
on the part of the officers of the ships to 
compel, by force, a husband and wife, who 
have contracted and paid for a stateroom, 
to receive into it a male fellow passenger. 
A decree for damages must be entered In 
the sum of twenty-five hundred dollars. 



MORRISON (NETTLETON v.). See Case 
No. 10,127. 

MORRISON (PATAPSCO GUANO CO. v.). 
See Case No. 10,792. ^ 
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MORRISON V. The PETALUMA. 

[1 Sawy. 126.] i 

District Court, D. California. April 13, 1870. 

Collision — Foa — Vessel at AscHoa — Appor- 
tionment. 
Collision between a steamboat and vessel at 
anchor, in a fog. Damages apportioned, it ap- 
pearing that the vessel had neither a bell nor a 
fog-horn, and that the steamer failed to moder- 
ate her speed. 

[This was a libel by Daniel Morrison 
against the steamboat Petaluma, to recover 
damages sustained in a collision.] 

McAllisters & Bergin, for libellant. 
Sol. A. Sharp and Milton Andros, for claim- 
ant. 

HOFFMAN, District Judge. The schooner 
William Hamilton, while on a voyage from 
Antioch to Oakland, on the third day of Feb- 
ruary, came to an anchor abreast the stone 
quarry near the southerly end of Angel Is- 
land. The tide was ebb, the weather very 
foggy, and there was no wind. She was 
obliged to anchor, as she had reached a point 
where she was liable to drift with the ebb 
tide towards the Heads. » 

She had on board a master and one man. 
They both admit that there was neither a 
bell or a fog-horn on board, but they state 
that at short Intervals they endeavored to 
warn approaching vessels of their presence 
by shouting and by striking the brakes of 
the windlass with an iron bar. 

About 5% o'clock the steamboat Petaluma, 
bound from Petaluma to this city, collided 
with the schooner, inflicting such injury as 
to lead the men on board the latter to jump 
instantly upon the steamer to save their lives. 
The schooner was thereupon aoandoned. She 
has since been recovered and is now on the 
beach at Sausalito. 

It is not disputed that a dense fog pre- 
vailed at the moment of the collision. The 
schooner was first seen by the master, the 
pilot, the lookout of the steamer, and by sev- 
eral of the passengers, at a distance of from 
two hundred. to three hundred feet; and as 
soon as under the circumstances she could 
possibly have been discovered, everything 
appears to have been done by the steamer 
which skill and diligence could suggest to 
avoid the collision. 

On the part of the steamer it is urged that 
the schooner was in fault in not having and 
using a bell, or at least a fog-horn. Art. 10 
of the "regulations for preventing collisions 
on the water," provides (Act April 29, 1864, 
13 Stat. 60) as one of "rules governing fog sig- 
nals," that "whenever there is a fog, wheth- 
er by night or by day, the fog signals de- 
scribed below shall be carried and used, and 
shall be sounded at least every five minutes. 
Sailing ships under way shall use a fog-horn. 



1 [Reported by L. S. B. ^wyer, Esq., and. here 
reprinted by permission.] 
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Steamships and sailing sMps, when not un- 
der way, shall use a bell." 

These provisions are positive and peremp- 
tory. There would seem to be more neces- 
sity for their observance by coasters and 
small craft navigating internal waters, fre- 
quented by steamers and other vessels, than 
by ships navigating the high seas. The 
schooner Hamilton was an enrolled vessel, 
and subject to the laws regulating the com- 
mercial marine of the tJnited States, 

She was, therefore, clearly in fault in not 
sounding a bell as required by law. It is not 
disputed that at the moment the schooner 
was discovered, the steamer was going at 
her usual rate of speed— probably with the 
ebb tide— from twelve to fifteen miles an 
hour. The 16th article of the regulations pro- 
vides that "every steamship shall, when in a 
fog, go at a moderate rate of speed." 

In excuse for non-compliance with this reg- 
ulation, it is urged on the part of the steamer, 
that it is necessary in foggy weather to run 
by compass, and that the position of a steam- 
boat can be known only by timing her, and 
thus estimating the distance, and that to do 
this it is necessary for her to run at her usual 
rate of speed. This excuse is but an attempt 
to justify-^a deliberate violation of the act of 
congress. A similar excuse was rejected, 
even before the passage of the act of 1864, 
by the supreme court, in the case of Mc- 
Cready v. Goldsmith, 18 How. [59 XT. S.] 91. 
In that case the court observes: "A passen- 
ger on board who witnessed the collision, 
was struck with the impropriety of the rate 
of speed, and asked why they ran so fast 
in a fog, and .was answered that it was nec- 
essary in order to enable them to keep their 
redvoning in going from place to place. And 
we learn also from the testimony of the pilot 
and some others, that they make no difference 
in the rate of speed in consequence of a fog; 
that they go slow when making land or a 
light, or in narrow passages, and when sound- 
ing the lead— as if the only precautions they 
were bound to observe, in the navigation, was 
as it respected the safety of their own vessel. 
We will only repeat what we said in the 
case of Newton v. Stebbins, 10 How. [51 U. 
S.] 606, 'that it may be matter of convenience 
that steam vessels should proceed with great 
rapidity— but the law will not justify them in 
proceeding with such rapidity, if the property 
and lives of other persons are thereby endan- 
gered.' " 

A similar opinion to that referred to by the 
supreme court seems to be entertained by 
some of the steamboat captains in these 
waters. Captain Bromley, of the "Julia," in 
reply to a question of the court, says: "When 
I say it is safest to keep up the usual rate of 
speed— I mean for the steamboat. If we are 
going along looking out for vessels, of course 
we go slow; most of them have horns, and 
we have our steam whistles." 

The latter course is precisely the one which 
the act of congress requires steamers to 
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adopt It is also urged that it is safer to go 
at a high rate of speed, because the course 
of a vessel can in that case be .more suddenly 
deflected than if her rate of speed be low. 

This, again, is an attempt to justify a de- 
liberate violation of law; nor, though several 
witnesses have so sworn, does the reason as- 
signed for maintaining a high rate of speed, 
appear to be well founded. Captain Brom- 
ley's testimony alone furnishes a sufficient 
answer to it, and the conduct of the Peta- 
luma, as disclosed by the testimony in this 
case, shows that her officers did not act upon 
the theory that in a fog vessels can be avoid- 
ed by a steamer more easily at a high than at 
a low rate of speed. The officers of the Peta- 
luma testify tliat, when warned of the ap- 
proach of the up-boats by their steam-whis- 
tles, they slowed down, and continued at a 
low rate of speed, until the boats were seen 
and passed; when their usual rate of speed 
was resumed. 

I am satisfied that not only the law, but 
sound policy requires that all vessels should 
be held to an exact compliance with the regu- 
lations established for their governance by 
act of congress, and that their officers should 
be advised that for any violations of those 
regulations they will be held responsible, ex- 
cept in the cases contemplated by the 20th 
article of the regulations, and except that it 
appear by unquestionable proofs that the vio- 
lation of the law in no degree contributed to 
the disaster. 

Both vessels being thus found to be in 
fault, the damages must be apportioned. 
They will be ascertained by reference to the 
commissioner. 
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Case mo. 9,849. 

MORRISON et al. v. The UNICORN. 

[5 Hughes, 79; 3 Quart Law J. 333.] 

District Court, D. South Carolina. July Term, 
1858. 

Words and Phrases— Loss— Average— Salvage. 

The construction and legal effect of the terms, 
loss, average, and salvage ia maritime contracts. 

[This was a libel by R. Morrison & Co. 
against the cargo of the brig Unicorn.] 

MAGBAT'H, District Judge. The argument 
in this case relates exclusively to the construc- 
tion of certain words in a maritime contract, 
between the libellants and the master of the 
brig Unicorn, in the port of Havana. By the 
written obligation; the sum loaned was 
£1,622 17s., 8d., sterling, at a premixim ol 
twenty-five per centum; its payment secured 
by the block, the cargo and fteight, of the 
brig. She sailed from Havana to a port of 
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diseliarge in the kingdom of Great Britain, 
calling at Queenstown for orders; put into the 
port of Charleston from stress of weather; 
■was surveyed, ordered to be repaired, and 
then sold. The validity of the bond is eon- 
ceded. The holders have libelled the cargo, 
which has been sold under a decree; and 
the proceeds of that sale, except so much as 
has been paid at the instance and with the 
consent of the proctors, the costs and other 
charges, now remain in the registry subject 
to the order of the court. That part of the 
contract submitted for construction, is the fol- 
lowing clause: "In ease of loss of said brig 
Unicorn, such an average as by custom shall 
have become due on the salvage." The 
amount in the registry is not sufficient to pay 
the principal and maritime interest due to the 
libellants. And it is now contended that the 
libellants are not entitlea'to receive the whole 
amount, but only a proportion; to be deter- 
mined by the ratio which the loan (whether 
with or without maritime interest is not stat- 
ed) bore to the value of the ship, cargo and 
freight, at the time of her departure from 
Havana. The argument is made to rest 
principally upon the opinion expressed in 2 
Am. Ins. p. 1203, in which he refers with ap- 
probation to the argument of Valin and the 
article 331 of the Code de Commercio, liv. 2, 
tit. 9. 

There cannot be much doubt of what was 
the rule of the general maritime law. In the 
18th article of the Ordonnance de la Marine, 
it is laid down: "S'il y a contrats a la 
gi'osse et assurance sur au meme changement 
le donneur sera prefer^ aux assureurs sur les 
effets sau?es du naufrage pour son capital 
seulement." 2 Valin, Comm. 20. The lend- 
er in such a maritime contract would recover 
in preference to the insurer, the principal sum; 
but not the maritime interest. And this rule 
is supported by Emerigon, who assigns as the 
motive of the preference, that the lender con- 
tributes directly and physically to the ex- 
istence of the effects put at risk; whereas the 
insurer is asimple guarantor who inspires cour- 
age, it may be, but does not procure or fur- 
nish the thing itself. The lender, he adds, 
acquires, in the commencement, a lien on the 
thing put at risk; and it can not be annulled 
by the alienation, which an abandonment sub- 
sequently works towards the insurer. Em- 
erig. Ins. c. 17, § 12. He is supported in 
this opinion by Pothier; but the rule is ques- 
tioned by Valin. It is not necessary to enter 
upon that discussion which engaged these dis- 
tinguished men. It was not directed, as 
this must be, to determine what is the law; 
a much wider field was opened in the consid- 
eration of what it should be, Valin tells us 
in his correspondence with Emerigon, that the 
latter submitted the question to the admiralty, 
and it considered his argument consistent 
with common rights; but that the maritime 
law followed the response of the Roman em- 
peror: "Ego quidem mundi dominus, sed lex 
maris." 2 Comm. 30. Boulay Paty (3 tom.. 
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p. 229) says the admiralty of Marseilles was 
influenced by the argument of Valin; and the 
Code de Commerce adopted his opinion in 
the article which provides in such cases a 
division of the property saved, between the 
lender and assurer, in proportion to their 
several interests. The uiterest of the lender 
being the principal sum without the mari- 
time interest; and that of the assurer, the 
amount which he has agreed to insure. In a 
question of maritime law, the Code de Com- 
merce is regarded as a collection of regula- 
tions, municipal in their operation: but the 
Ordonnance de la Marine is described by Chief 
Justice Marshall, as compiled with great care 
by the first civilians of the nation, and with 
a view not only to all the ancient codes which 
are extant, but also to the customs and laws 
of all the maritime states of Europe. Selden 
V. Hendrickson [Case No. 12,639]. 

In this case I cannot discover the authority 
upon which, in the United States, that con- 
struction can be supported which maintains 
a division of the property saved, where it 
is insufficient to repay the lender the sum 
advanced. The terms in which the rule is 
recommended by Mr. Arnold plainly show 
that he did not understand it as adopted in 
Great Britain; and I think it equally dear 
that it never has been adopted in the United 
States. In [The Vu-gin v. Vyfhins] 8 Pet: 
[33 U. S.] 553, Judge Story, when he pro- 
nounced for the validity of the bond, added, 
as the legal consequence, that it must be up- 
held to the extent of the property pledged 
for its payment The 18th admiralty rule- 
provides that, in all suits on bottomry bonds, 
they shall be in rem only; unless the master 
has, without authority, given the bond, or 
by fraud or misconduct avoided it, or sub- 
tracted the property, or unless the owner, by 
his misconduct or wrong, has lost or subti-act- 
ed the property; in which case the suit may 
be in personam. And this rule is declaratory 
of the rule of the general maritime law, as 
enforced in the United States. The natm-e 
of, and the obligation arising from, these bot- 
tomry conti-acts are well understood. In The 
Ann C. Pratt [Case No. 409], Judge Curtis 
says: "This is a xintraet of a peculiar char- 
acter, distinguishable by very marked char- 
acteristics from an ordinary loan," and cites 
the language of Pothier that "it differs from 
all other contracts and forms a particular spe- 
cies by itself;" and that, also, of Boulay Paty, 
that "it is a conti-act having a specific name- 
and character to itself." In Pope v. Nicker- 
son [Id. 11,274], and in The Draco [Id. 4,057], 
Judge Story has thoroughly examined these- 
contracts, and in the latter case, defines it, 
as a "contract for the loan of money on the- 
bottom of a ship, at au extraordinary inter- 
est, upon maritime risk to be borne by the- 
lender." And this definition is in accordance 
with Simonds v. Atlantic Ins, Co., 1 Pet [26 
U. S,] 436, 3 Kent, Oimm, 362. This contract 
is received as of great antiquity, varying in 
terms according to the laws or customs of the- 



[17 Fed. Cas. page 843] 



(Case No. 9,849) MORRISON 



places in %vhicli it is used, but having two 
great tests; the exclusion of the personal lia- 
bility of the owner and the assumption by the 
lender of the risks of the voyage. The total 
exemption of the owner, except in the cases 
mentioned in the 18th admiralty rule, is il- 
lustrated in The Nostra Senora del Carmine, 
29 Eng. Law & Eq. 572, where the cargo hav- 
ing been taken out on bail and the fund prov- 
ing deficient because of certain claims which 
had been interposed, the court refused an 
application to cause the owners of the cargo 
to pay in a further sum, the amount of the 
bail being assumed as the value of the cargo. 

If the rule of an exemption of personal lia- 
bility be so positively enforced, it is not ob- 
vious why the protection of the lender should 
not be equally considered, so far as it can De 
accomplished, by the application of the prop- 
erty to the debt, which it has been pledged to 
secure. These contracts are not forbidden; 
and although, as we shall presently see, sub- 
jected by Valin to severe criticism, are, never- 
theless, with the guards placed around them, 
considered as important agencies in the ad- 
vancement of commerce. Their operations 
may be controlled by the parties in the intro- 
duction of stipulations which modify, or, per- 
haps, wholly change them. In this case, then, 
if the parties to this contract have introduced 
conditions which qualify or limit the rights 
they otherwise would have had, they must 
submit to that consequence; every contract, 
'as a general rule, is a law for the parties 
to it. By this contract, the brig Unicorn, 
freight and cargo, are assigned over for the 
security of the loan taken, by the master, and 
shall be delivered to no other use or purpose 
whatever, until payment of the bond be first 
made with the premium which may be due 
thereon, the time of payment is specified, and 
then follows the condition, in case of loss of 
the said brig Unicorn, such an average as by 
custom shall become due on the salvage. 

Before I proceed, however, to the consider- 
ation of that part of this clause, which has 
been argued, there is another which requires 
also consideration. "What is to be understood 
by the words "in case of the loss of said 
brig?" The construction of the other parts 
of the sentence succeeds that, which is the 
proper understanding of these words. The 
ease of The Elephanta, 9 Eng. Law & Bq. 
553, is a leading case upon this point In that 
case the bond provided that if the vessel ^and 
her cargo should be lost, miscarried, or cast 
away, the sum loaned and the interest should 
not be recovered. By stress of weather the 
ship was forced into Algoa Bay; was sur- 
veyed, and found to require considerable re- 
pairs. Por these repairs advertisements 
were made; but the attempt was imsuccessful, 
and the vessel was abandoned for a total loss. 
Part of the cargo was sold, and the proceeds 
remitted to London, and part was re-shipped 
and reached England. Dr. Lushington, after 
commenting upon the little aid he had re- 
ceived from adjudicated cases, proceeds to ex- 



amine ttie terms,- lost and miscarry; cast 
away, of course, had no application to the 
case. The explanation of "loss" he derives 
chiefly from the case of Thomson v. Royal 
Exchange Assm*. Cp. 1 Maule & S. 30, in 
which Lord Ellenborough held, that while the 
ship existed "in specie, she was not lost; and 
although the expense of repairing was ruin- 
ous, yet she was not lost within the meaning 
of the bond, if existing in specie and capable 
of receiving repair. Accordingly the bottom- 
ry holder was held to be entitled to the goods 
reshipped to England and the proceeds of 
those sold at Algoa Bay. In Joyce v. Will- 
iamson, referred to in Park, Ins. 463 (reported 
in 26 E. 0. L. 164), the bottomry bond con- 
tained a clause, that if the vessel should be 
taken by the enemy, east away, miscarry or 
be lost, before her safe arrival at New York, 
it should be void. The vessel was captured 
by a privateer, retaken, and carried into Hal- 
ifax, where part of the cargo was sold for 
salvage and repairs, and she afterwards ar- 
rived at New York with the remainder of her 
cargo. 

The vessel was worth the amount of the 
bond, but not that amount with the repairs 
added to it. Lord Mansfield held the taking, 
not a loss intended by the bond; and the 
lender not liable for avei-age or salvage. In 
the Catherine, 1 Eng. Law & Eq. 679, the 
same rule is laid down; and the circumstan- 
ces of the case are so similar to those in the 
case before me, that its decision would be suf- 
ficient authority to guide me to a conclusion. 
In Pope V. Nickerson [Case No. 11,274], the 
rule is laid down with great clearness. "The 
bottomry holders," says Judge Story, "tmder- 
take the risk of the voyage and that the 
schooner shall be able to perform it, notwith- 
standing the enumei-ated perils which in the 
present case were fire, enemies, pirates, and 
other dangers and casualties of the sea and 
rivers. But they do not undertake that the 
vessel shall be able to perform the voyage 
without any repairs, and without any retarda- 
tion: but only that the dangers and casual- 
ties of the sea and rivers, and the other perils 
shall not of themselves defeat the voyage. 
They are to be paid their money unless the 
voyage is defeated by such dangers and casu- 
alties, or other perils, and these alone. The 
case is not like that of an insurer, where the 
underwriters are liable for a particular loss, 
or for a total loss, either in fact or in a 
technical sense. In cases of bottomry there 
can be no such thing as an abandonment by 
which a loss not strictly total can be turned 
into a technical total loss." In Simonds v. 
Hodgson, 3 Bam. & Adol. 51, 23 B. C. L. 32, it 
was held that the bond might provide for the 
arrival of the vessel to any port, if she was 
unable to reach the port of final destination. 

In the argument here, the case was rested 
upon a groimd which would be applicable to 
an insurer. But the claim made is that of an 
owner; and there is no proof of any insur- 
ance. If there had been, no proof is before 
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me of abandonment and acceptance. The 
argument of Valin is exclusively applicable 
to an insurer, and does not seem to have been 
considered by him as applicable to the ease 
of the borrower. Recuri'ing, then, to the con- 
struction of the "loss" in this case, it will be 
seen that the loan was made in Havana, in 
consequence of the damage which the brig 
had suffered. She was repaired, sailed from 
Havana, again experienced stress of weather, 
and came into the port of Charleston, where 
she was surveyed, and certain repairs rec- 
ommended. She was not repaired; the esti- 
mates are said to have been too high. A sale 
was recommended in consequence of this; 
and it was made. I will not say how far 
these circumstances, as against an insurer, 
may be sufficient to make this constructively 
a total loss; but they do not constitute cer- 
tainly a loss within the meaning of the bond. 
Pope V. Nickerson [supra]; 9 Eng. Law & 
Bq. 5o3. And I cannot find a better introduc- 
tion to the reasons which support this conclu- 
sion, than in the language of Dr. Lushing- 
ton: "If (says he) I should hold that the bot- 
tomry holder cannot recover under the exist- 
ing circumstances, I apprehend that it must 
follow that no suit can be successfully main- 
tained upon a bottomry bond where the ship 
was disabled from prosecuting her voyage; 
or the owners had a right and chose to aban- 
don her; though the whole cargo may have 
been transhipped and brought in safety to the 
port of destination." 9 Eng. Law & Eq. 555. 
The lender, in this case, had for his security 
an assignment of the brig, cargo and freight. 
If there is to be an apportionment as contend- 
ed for, by the terms of the bond, it is con- 
fined to the loss of the brig. That a loss of 
the vessel, is not a loss of the cargo, so far as 
the security to the lender is concerned, is 
seen in The Elephanta. Here the vessel has 
been sold, and the proceeds are in the hands 
of the borrower or his agents. It is true that 
it is said, these proceeds have been applied 
to the payment of expenses. But I do not 
know anything of these expenses, and must 
hold them, therefore, to be such as affect the 
borrower. The cargo is not lost, or damaged, 
although the voyage is broken up. And the 
voyage is broken up, not because the cargo 
may not be transhipped, nor because the ves- 
sel may not be repaired; but because it is not 
profitable to the owner to do the one or the 
other. Can this, in any just sense, be termed 
"a loss?" If so, is it a loss from any of the 
perils or casualties which the lender in the 
bond consented to undertake? When the 
lender undertakes the risk of the voyage or 
the perils of the sea, it is a misapprehension 
to suppose that he does so for the benefit of 
the borrower. He is an insurer, not for the 
borrower, but for himself, to the extent of his 
loan. In fact, the borrower, to the extent of 
the loan, has no insurable interest; so perfect 
is the transfer, to the extent of the loan, that 
the lender may insure, but not the borrower. 
The personal liability of the owner is exclud- 



ed, and the pledge of the thing, vessel or 
cargo, or both, substituted. If it is lost, the 
debt is not paid. But its arrival is not, if we 
speak with precision, the condition upon 
which the debt is to be paid; although it is 
a risk which, if it occurs, will defeat the pay- 
ment. In contracts not of a maritime char- 
acter, the lender may also bind himself to 
look to a certain security, and forego his per- 
sonal action against his debtor; and if the 
security fails or is insuflacient, his debt is 
lost, because he has no remedy. 

In the same manner in these contracts, a 
loss of the thing pledged is a loss of the debt, 
because it is a loss of that to which the cred- 
itor agreed to look for payment But this 
"loss" is the destruction of the property 
pledged, or its damage to a degree inconsist- 
ent with reparation. It is a loss, in fact, not 
by construction; and that loss occurring 
from the perils or casualties referred to in 
the bond. The obligation of this contract is 
as sacred as that of any other, and the gen- 
eral rule applies to this, that neither party 
can modify the terms or affect the rights of 
the other party, imless by consent. By this 
rule, as we have seen, Emerigon is guided in 
the denial of the right of the insurer to par- 
ticipate with the lender, because the aban- 
donment by the insured, if it gives the insurer 
a share with the lender, is a variation of the 
contract, and affects the rights of the lender 
by circumstances occurring after the conti'act 
is executed, and for which no provision is 
made in the contract itself. 

But open as is the argument for a partici- 
pation in these proceeds, to this objection 
now stated; and which is an objection ap- 
plicable to all contracts; yet perhaps to none 
would it be more productive of injury than 
the particular contract now before me. It 
begins by affirming a power in the borrower 
to deny the lender the benefit of his security, 
because it was constructively lost; although 
it actually existed in specie. This construc- 
tive loss results from the wishes and actions 
of the borrower, or his agents, and from it 
would arise benefit to the borrower and dam- 
age to the lender. He who before a construc- 
tive loss, was postponed to the lender, after 
he had made that loss, would participate with 
him. He who before that loss was entitled 
to the whole. Such a rule would involve a 
temptatioo to error, which in too many cases 
would be most urgent. In this case I have 
not any evidence, which suggests a suspi- 
cion of mala fides in the sale of the vessel; 
nor have I any evidence that its sale was nec- 
essary. 

The repairs. for which the bottomry bond 
was executed, had only been made within a 
recent period. The vessel had encountered 
heavy weather, but she was not disabled, and 
had not become unseaworthy. It may be true 
that the estimates for the repairs, which had 
been recommended, were high, and that the 
owners, if present, would have done precisely 
what the master did do. But, if so, I would 
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have to ask, witli Judge Story, upon -what 
groTinds is the bottomry not to Toe paid? 
Shall it be lield that in addition to all other 
perils assumed by the lender, that of the con- 
venience or profit of the borrower shall also 
be assumed? "It was a duty (says Judge 
Story) which the owners owed the bottomry 
holders, if the schooner could have been 
repaired so as to perform the voyage, to have 
made the repairs." Pope v. Nickerson [su- 
pra]. I can only regard the sale of this ves- 
sel as an act terminating the voyage, ais- 
pensing with the time and place mentioned 
in it for its payment, and entitling the lender 
at once to proceed to recover the sum loaned. 
The Draco [Case No. 4,057]. But assuming it 
to be otherwise and that the vessel was in 
fact lost, the argument that the lender must 
divide with the borrower seems to me to be 
wholly untenable. If it is to be so in case of 
loss, by the terms of the bond it must be con- 
fined to the vessel. That sale was made by 
the master, and the proceeds are held by the 
agents of the owners. It has already been 
seen that even where the cargo was mention- 
ed in the bond, and the ship was sold, the 
cargo was adjudged to the lender. The prin- 
ciple laid down by Emerigon, that "the bor- 
rower can claim nothing from the efEects 
saved, until the lender be satisfied," and that 
"the creditor never comes into apportionment 
with his debtor on the thing which is the 
pledge for the payment of the debt," is of 
obvious force and universal application; and 
if any case has been decided in Great Britain 
or in the United States, which can be consid- 
ered as sustaining the principle contended for 
in this case, I have not seen it The right of 
an insurer to participate has been maintained 
with great zeal; but they who denied this 
right of the insurer, did so upon the ground 
that he represented only the rights of the bor- 
rower; and they who maintained his right, 
denied that he should be considered as repre- 
senting the boiTOwer, but insisted that he 
should be regarded to the extent of his in- 
surance as having contributed to the enter- 
prise. Indeed, the argument of Valin is ad- 
dressed to a consideration of the superior 
claim of the insurer over the bottomry credit- 
or as an eflBcient and indispensable instru- 
ment in developing the extension of com- 
merce; and his argument in part is specially 
rested on the ground that the increase of 
maritime loans with the heavy rates of in- 
terest attached to them, would extinguish it 
This argument, however, is wholly inappli- 
cable to the case of the borrower; and I do 
not Imow that in the objection which he 
makes to a bottomry contract he is at all 
supported. 

In adopting the conclusion, that in this 
case, there has been no loss within the mean- 
ing of the bond, I might omit all reference to 
the other part of the bond to which the ar- 
gument was specially addressed. Perhaps, 
however, it is well that I should express my 
opinion of the proper construction. "Aver- 



age," in this connection, means proportion; 
"salvage" here signifies the thing saved. 
The average of the salvage is the share or 
proportion of the property saved. Such an 
average as by custom shall be due on the 
salvage, is such a proportion as by the 
custom or law of a place, is due out of the 
property saved. And the intention is sim- 
ply to declare, that in ease of loss, the prop- 
erty saved shall be divided accorduig to the 
law or custom of the country, if there shall 
be a law or custom prevafiing upon the sub- 
ject 

In this case if the vessel exists in specie, 
I would not hesitate, upon a proper appli- 
cation, to give the lender the benefit of it, as 
a part of his security. I entirely concur with 
Dr. Lushington, "that, the general maritime 
law of the world is directly opposed to the 
sale of vessels in the manner in Tvhieh this 
has been done, and to the consequences at- 
tempted to be engrafted upon it." Nor am 
I disposed to favor this summary proceeding 
to confer a title against owners, and extin- 
guish aU claims and liens which may exist 
against a vessel. When such eon sequences 
are to result, it is proper, if it is practicable, 
to obtain a decree of a court for the protec- 
tion of the owner and creditor whose title and 
lien are sought to be extinguished. 
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Case "No, 9,850. 

Es parte MORROW et al. 

In re YOUNG. 

[1 Lowell, 386; i 2 N. B. B. 665.] 

District Court, D. Massachusetts. Nov., 1869. 

Landlobd and Tenant— Covenant as to Fix- 

TUKES— Right to Remove— Furniture — 

Bamkruptct— Assignee's Rights. 

1. A stipulation in a lease that the premises 
should be occupied as a hoot and shoe shop, and 
that all fixtures of every description should he 
put in by the lessee, and might be removed by 
him at the end of the term, provided he should 
have kept all his covenants, and not otherwise, 
and should not be removed during the term with- 
out the consent of the lessor, does not purport 
to give the lessor a lien on the mere furniture, 
though it should be fitted to the shop, if not an- 
nexed to the freehold. 

2. It seems, that if such a stipulation did in- 
clude furniture, it would not be valid against an 
assignee in bankruptcy before entry and posses- 
sion talien by the lessor. 

3. Such a stipulation creates a valid lien on 
trade fixtures annexed to the freehold, and the 
assignee can take them only on payment of the 
arrears of rent. 

The bankrupt [J. B. Young] held a lease of 
a shop and cellar in Roxbury, rent payable 

1 [Reported by Hon. John Lowell, LL. D,, 
District Judge, and here reprinted by permis- 
sion.] 
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monthly, and owed several months' rent at 
the time this petition was filed. The assign- 
ees [J. H. Morrow and others] surrendered 
the premises to the lessor, without prejudice 
to their claim for certain gas flstures, shelv- 
ing, and sets of drawers, put in by the lessee, 
and to which the lessor asserted a title. 
These were sold by consent, and the dispute 
was submitted to the court on an agi-eed 
statement, by which it appeared that the lease 
provided that the premises should be "used 
as a boot and shoe store, and all fixtures of 
every description are to be put into said 
premises by said lessee, at his own expense," 
with the right to remove at the end of the 
term such as could be moved without injury 
to the premises, provided the lessee should 
have kept all his covenants, but otherwise 
not, and that none of them should be removed 
during the continuance of the term, without 
the consent of the lessor. 

J. D. Ball, for assignees. 

The terms of the lease are intended to 
secure the landlord, but they cannot have 
that effect, because they amount to neither a 
mortgage nor a pledge, and the chattels re- 
mained in the possession of the lessee. 

J. 0. Park, for petitioner. 

The meaning of the covenant is that all 
the fixtures put in by the lessee shall be a 
security for the rent, and this is binding on 
the assignee in bankruptcy, and applies to 
■every thing now in dispute. 

LOWELL, District Judge. I do not find 
that this lease purports to give the petitioner 
a lien on the furniture, but on the fixtm;es 
only. No doubt the word "fixtures" may be 
often used in a broad sense to include all 
fittings, whether affixed to the realty or not, 
but I do not consider such a meaning attach- 
es to it in this case. The parties are stipu- 
lating concerning the demised premises, and 
they agree that the lessee shall put in the 
trade fixtm-es, and may remove them at the 
end of the term, if he can do so without in- 
jury to the freehold, and if all his covenants 
have been kept, but not during the term. 
It is easy to see that the lease was not writ- 
ten by a lawyer, but this clause is very well 
-calculated to express the contract that the 
tenant's right to remove the fixtures should 
depend on his compliance with the covenant 
to pay rent. Taken in its ordmary sense, 
and in connection with the proviso that in 
case of breach, the petitioner might enter and 
expel the lessee and remove his "effects," it 
must refer merely to fixtures strictly so called. 
If the parties intended to give the landlord 
a, lien on those articles which were merely 
fitted to the room but not affixed, they ought 
to have made this intent clear, and to have 
regulated the matter more carefully. But 
it is very doubtful whether such a covenant* 
would have created a lien that could have 
been enforced against the assignee. Distress 
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for rent has no place in the law of Massachu- 
setts, and an agreement that chattels on the 
premises shall be at the dispc^al of the lessor 
as security for rent is not valid against credit- 
ors of the lessee before entry. Butterfield 
V. Baker, 5 Pick. 522. The bankrupt law 
[of 1867 (14 Stat 517)] preserves all liens, 
but it does not undertake to enforce a mere 
covenant of this kind which by the law of 
the place creates no valid lien. 

So far as the fixtures are concerned, I see 
no objection to the lien. The act of affixing 
them to the freehold takes them out of the 
category of chattels, and is notice to creditors 
and to all the world, that the light of removal 
will depend on the contract between landlord 
and tenant The right of the tenant to re- 
move trade fixtures may well enough be 
called rather a privilege than a property, 
and it is one that he may lawfully waive or 
modify by the terms of the lease, without 
the form of either a pledge or a mortgage. 

Applying these rules to the evidence, it is 
found that the sets of drawers, which were 
carefully fitted to the shop, but in no way 
fastened to it, are furniture, and belong to the 
assignee; the other things, which are trade 
fixtures, he can take only on payment of the 
arrears of rent So ordered. 
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Case No. 9,851. 

In re MORSE. 

[17 Blatdif. 72.] 1 

Circuit Court N. D. New York, August 28, 
1879. 

Bankruptcy— Petitioning Creditok— Note Due 

AFTER Petition Filed— Amended Petition 

—Answer to Petition- Leave to File. 

1. An amended petition in involuntary bank- 
ruptcy cannot set forth, as part of the indebted- 
ness to the petitioning creditor, a promissory 
note, endoised by the debtor, which did not fall 
due until after the original petition was filed. 

2. The district court overruled a demurrer 
to an amended petition in involuntary bankrupt- 
cy, without prejudice to an application for leave 
to answer, on showing satisfactory cause there- 
for. Such application was promptly made, with 
the proposed answer duly verified, alleging de- 
fences which the debtor was entitled to try and 
prove, but the application was refused: ^Mdd, 
that, m analogy to the practice laid down in rule 
34 in equity it ought to have beeen granted. 

[In the matter of Harvey Morse, an al- 
leged bankrupt] 

Kennedy & Tracy, for Morse. 
James B. Brooks, opposed. 

BLATCHFORD, Circuit Judge. This is a 
petition praying for the review and reversal 
of an order made by the district court, March 
11th, 1879, overruling a demurrer to an 



1 [Reported by Hon. Samuel Blatchford, Cir- 
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amended creditors' petition in bankruptcy, 
and ordering an adjudication in bankruptcy, 
and a reference of the case to a register. 
The original creditors' petition was filed by 
a single creditor, the Farmers' Bank of Fay- 
etteville, August 9th, 1878. On the 5th of 
March, 1879, the district court made an or- 
der dismissing said original petition, with 
costs, unless an amended petition should be 
filed, withm ten days from that date, by the 
said petitioning creditor and other creditors 
constituting the number and amount of cred- 
itors required by the bankruptcy act [of 
1867 (14 Stat. 517)] to procure an adjudica- 
tion in bankruptcy. On the 11th of March, 
1879, the said petitioning creditor filed an 
amended petition, not joining any other cred- 
itor. The petition was verified March 10th, 
1879. It sets forth, as the indebtedness to 
the petitioning creditor, three promissory 
noted endorsed by Morse, and alleges that 
Morse was duly charged as endorser on each 
of them. One of the notes, for ?500, fell 
due June 14th, 1878; one, for ?300, fell due 
July 14th, 1878; and the third, for §500, fell 
due August 14th 1878, which was after the 
original petition in bankruptcy was filed. 
The amended petition sets forth the filing of 
the original petition and the filing of an an- 
swer thereto by Morse, and alleges that it 
was held that the petitioner did not con- 
stitute the requisite amount to authorize an 
adjudication of banki-uptcy, and that such 
amended petition is prepared as an amended 
petition. To said amended petition Morse 
interposed a demurrer, upon the grounds (1) 
that it appears that said petition is founded 
in part upon promissory notes endorsed by 
aiorse, maturing and protested after the fil- 
ing of the original petition in bankruptcy; 
<2) that said petition does not show or state 
an indebtedness upon which a petition In 
liankruptcy could be maintained at the time 
of filing the original petition in bankruptcy, 
or when the bankruptcy act was repealed. 
On the hearing, the district court made the 
said order of March 11th, 1879. 

I have not loeen furnished with a copy of 
any decision giving the views of the dis- 
trict court, and am compelled to the con- 
•cluslon that the order in question was er- 
roneous and must be reversed. The statute 
in regard to involuntary bankruptcy (Act 
June 22, 1874, § 12; 18 Stat. 180) provides, 
that any person "owing debts, as aforesaid," 
■who shall do so and so, "shall be deemed 
to have committed an act of bankruptcy, 
and, subject to the conditions hereinafter pre- 
scribed, shall be adjudged a bankrupt on the 
petition of one or more of his creditors, who 
shall constitute one-fourth thereof, at least, 
in number, and the aggregate of whose debts 
provable under this act amounts to at least 
one-third of the debts so provable." The 
section goes en to provide for the filing, by 
the debtor, of a list of his creditors, with 
"the sums due them respectively." The ex- 
pression, "owing debts, as aforesaid," refers 
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to the words, in section 5014 of the Revised 
Statutes (Act March 2, 1867, § 11; 14 Stat. 
521), "owing debts provable in bankruptcy)," 
or "owing debts provable under this act" 
The meaning of the statute is, not merely 
that the debts shall be of a provable char- 
acter, or shall be at some time provable, but 
that they shall be debts provable at the time 
the petition is filed, and made provable at 
that time by the statute. The whole subject 
of provable debts is regulated and covered 
by sections 5067-5071 of the Revised Stat- 
utes. It was originally provided as follows, 
by section 19 of the act of March 2, 1867 
(14 Stat. 525): "All debts due and payable 
from the bankrupt at the time of the adjudi- 
cation of bankruptcy,, and all debts then ex- 
isting, but not payable until a future day, a 
rebate of interest being made when no inter- 
est is payable by the terms of the contract, 
may be proved against the estate of the 
banki-upt." It was held by judicial deci- 
sions, that the words, "at the time of the 
adjudication of bankruptcy," meant "at the 
time of the commencement of proceedings 
in bankruptcy;" and that time was the tune 
of the filing of the petition. Act March 2, 
1867, § 38 (14 Stat 535); Rev. St § 4991. 
Accordingly, in section 5067 of the. Revised 
Statutes, the above provision of § 19 of the 
act of 1867 was re-enacted In these words: 
"All debts due and payable from the bank- 
rupt at the lime of the commencement of 
proceedings in bankruptcy, and all debts 
then existing, but not payable untU a future 
day, a rebate of interest being 'made when 
no interest Is payable by the terms of the 
contract, may be proved against the estate 
of the bauki-upt" The same section 19 of 
the act of 1867 went on to provide as fol- 
lows: "If the bankrupt shall be bound as 
drawer, endorser, surety, bail or guarantor 
upon any bill, bond, note or any other spe- 
cialty or contract, or for any debt of another 
person, and his liability shall not have be- 
come absolute until after the adjudication of 
bankruptcy, the creditor may prove the same 
after such liability shall have become fixed, 
and before the final dividend shall have been 
declared." This provision was re-enacted as 
follows, in section 5069 of the Revised Stat- 
utes: "When the bankrupt is bound as draw- 
er, indorser, surety, bail or guarantor, upon 
any bill, bond, note or any other specialty 
or contract or for any debt of another per- 
son but his liability does not become absolute 
until after the adjudication of bankruptcy, 
the creditor may prove the same after such 
liability becomes fixed, and before the final 
dividend is declared." It is declared, by 
section 5072, that "no debts other than those 
specified in the five preceding sections shall 
be proved or allowed against the estate." 
The present case does not fall within sec- 
tion 5070 or section 5071. It does not fall 
within section 5068, for, although an endorse- 
ment of a note by a bankrupt is a contingent 
liability contracted by him, it is "herein oth- 
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erwise provided for," that is, in section 5069. 
In section 19 of the act of 1867, what is now 
found in section 5069 of the Revised Statutes 
preceded what is now found in section 5068 
of the Revised Statutes. The endorsement 
of a note falls distinctly within section 5069. 
It does not become a debt, within the mean- 
ing of section 5067, until the liability of the 
endorser by reason of it becomes absolute or 
fixed. Until then it is not a debt "due and 
payable from the bankrupt." If the liability 
of the endorser does not become absolute or 
fixed until after the commencement of pro- 
ceedings in bankruptcy, the endorsement can- 
not be a debt "due and payable from the 
bankrupt at the time of the commencement 
of the proceedings in bankruptcy," nor can 
it be a debt "then existing but not payable 
until a future day," within the meaning of 
section 5067. The words, "the adjudication 
of bankruptcy," in section 5069, must be held 
to mean "the commencement of proceedings 
in bankruptcy," as was the case with the 
like words in the clause of section 19 of the 
act of 1867 which is now found in section 
5067 of the Revised Statutes. The endorse- 
ment which matured in this case on the 14th 
of August, 1878, became a provable debt 
then, under section 5069, if the endorser was 
then properly charged, but it was not a prova- 
ble debt when the proceedings in bankmptey 
were commenced. They were commenced 
when the original petition was filed. The 
amended petition is the original petition 
amended. It has relation to the time of the 
filing of the original. A new bankruptcy 
proceeding was not commenced by the filing 
of the amended petition. The proceeding 
commenced by the filing of the original peti- 
tion was continued and proceeded with by 
the amendments made to it by the amended 
petition. 

It is entirely clear, therefore, that the de- 
murrer to the amended petition ought to 
have been sustained, on the ground alleged in 
the demurrer, that such amended petition 
was founded in part upon a promissory note 
endorsed by the alleged bankrupt, maturing 
after the original petition in bankruptcy 
was filed. The averments in the amended 
petition are to the effect that the debts set 
forth, of which such note is one, are prova- 
ble under the statute against Morse, and that 
it requires all the debts so set forth to make 
up one-third of the debts provable under the 
statute. 

An order must be entered reversing said 
order of March 11th, 1879, with costs to 
Morse in this court; and directing the district 
court to enter an order allowing, with costs 
to Morse in that court, the demurrer to the 
amended petition, and vacating the adjudica- 
tion in bankruptcy and the reference to the 
register, and all subsequent proceedings 
founded thereon; and also directing the dis- 
trict court to take such further proceedings 
in the matter as shall be proper. 

There is, also, a petition for the review and 



reversal of an order made by the district 
court, April 1st, 1879, denying a motion by 
Morse for leave to withdraw said demurrer 
and to answer said amended petition. The 
order overruling the demurrer stated that it 
was made without prejudice to an application 
for leave to answer, upon showing satisfac- 
tory cause therefor. The application was 
promptly made. I think that it should have 
been granted, in analogy to the practice laid 
down in rule 34 in equity. The proposed 
answer, duly verified, was presented in con- 
nection with the application and is in the 
record. It alleges defences which Morse was 
entitled to try and prove. An order must be 
entered reversing the order of April 1st, 1879, 
with costs to Morse in this court. 



Case No. 9,852. 

In re MORSE. 

[7 N, B. R. 56.] 1 

District Court, N. D. New York. June 29, 1872. 

Baskruptct — Assignee — Neglect to Secure 

Property— Sale fob Taxes — Petition 

FOR Removal — Costs. 

1. A petition for the removal of an assignee 
alleged, among other things, that he had neg- 
lected to take proper measures to secure tiie 
bankrupt's property; had, under the advice of 
his counsel, refused to pay taxes on the bank- 
rupt's real estate, and allowed it to be sold to 
pay the same. JSdd, that the allegations of the 
petition were duly proven, and gross neglect of 
duty on the part of the assignee shown. 

2. Order entered removing the assignee, and 
directing him to pay out of his own funds with- 
in twenty days the cost of presenting and prose- 
cuting the petition for his removal. 

In bankruptcy. 

HALL, District Judge. This is an applica- 
tion by a creditor of the bankrupt for the re- 
moval of Philetus R. Perry, the assignee ap- 
pointed in these proceedings in February, 
eighteen hundred and seventy, after the res- 
ignation of Walter B. Beattie, the former as- 
signee. Prom the papers used upon the hear- 
ing of the application, and the. papers on file 
with the register in charge, it appears that 
the petition against the bankrupt was filed 
May twenty-sixth, eighteen hundred and six- 
ty-eight, that he was adjudicated a bankrupt 
June fourth, eighteen hundred and sixty-eight, 
and that Walter B. Beattie was appointed his 
assignee on the ninth of the succeeding 
month. On the twenty-eighth of September, 
eighteen hundred and sixty-eight, a bill was 
filed in this court by said assignee, to set 
aside various judgments and executions 
against the bankrupt, and on the first day of 
September, eighteen hundred and seventy, the 
case was finally decided in favor of the as- 
signee, after a hearing upon exceptions taken 
by the defendants to the report of the referee 
therein. 

The opinion delivered by the court was soon 

1 [Reprinted by permission.] 
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thereafter puTslisbed in the Commercial Ad- 
vertiser of Buffalo, and again in Beattie v. 
Gardner [Case No. 1,195], in January, &gh.t- 
een hundred and seventy-one; hut it now ap- 
pears that no decree Tvas ever drawn up or 
entered in accordance with such opinion. In 
January, eighteen hundred and sixty-nine, it 
was stipulated hy the parties to that suit, 
that the personal property of the bankrupt, 
which had heen levied upon by the sheriff of 
Niagara county, by virtue of such executions, 
might be sold by the sheriff and the proceeds 
kept by hun in the Erie County Savings 
Bank, subject to the further order or judg- 
ment of this court, which stipulation was 
sanctioned by tliis court, and such property 
sold as therein provided. On the twenty-first 
of February, eighteen hundred and seventy, 
a petition was filed by Walter B. Beattie, the 
assignse, stating that he was about to remove 
to the state of Iowa, and also stating the 
amount of his receipts and disbursements, 
and asking this court to accept his resignation 
as assignee. An order was made referring 
such petition to the register, with directions 
to report the name of a proper person for as- 
signee, if in his opinion the resignation of 
such assignee should be accepted, and upon 
his report the resignation was accepted, and 
said Perry was appointed assignee. An or- 
der was then made referring the accounts 
and doings of said Beattie as assignee for 
examination and settlement. The assignee 
thus appointed accepted the trust, and as- 
sumed to act as assignee; but he has utterly 
failed to discharge his duties as such. I find 
no evidence that he ever made any effort to 
obtain possession of the bankrupt's estate 
which passed into the hands of the prior as- 
signee, or which was in the hands of the sher- 
iff of Niagara county, under attachments and 
executions issued in the suits in which the 
judgments declared void by this court were 
rendered, or the large amount of money 
which was realized by the sheriff upon the 
sale made under the stipulation hereinbefore 
referred to. 

The neglect to take the proper measures to 
have a decree entered according to the deci- 
sion of this court in the case hereinbefore re- 
ferred to, and obtain the moneys in the hands 
of the sheriff for distribution among the cred- 
itoi-s of the bankrupt, is without excuse, and 
would alone justify his removal; but the peti- 
tion for his removal alleged in substance, 
that the said Perry had never made any in- 
ventory of the property which had come to 
his hands as assignee; that he had not made 
any dividend to the creditors of the bank- 
rupt, and that he had grossly neglected his 
duty as assignee. It also alleged that the 
petitioner had obtained an order from the reg- 
ister requiring him to appear before the regis- 
ter on the twenty-ninth of April, eighteen 
hundred and seventy-two, to give an account 
of his stewardship in the premises, and that 
said Perry appeared according to such order 
and rendered his account showing that he 
17PED.CAS.— 54 
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had never received any money or property 
from said Beattie, his predecessor, but that 
he received possession of the bankrupt's real 
estate, and had leased the same, and had col- 
lected rents to the amount of four hundred 
and seventeen dollars and twenty-five cents, 
and that he had permitted the attorney for 
the petitioning creditors to collect and hold 
a part of the rents to the amount of two hun- 
dred and thirteen dollars. The petition also 
alleged that said Perry also stated that there 
were a lot of books of the bankrupt, and 
that he knew not where such books were, as 
he had taken no means to find them, nor had 
he taken any measures to ascertain what 
property and effects did belong to said estate 
in bankruptcy, except to take charge of the 
said real estate; that said real estate had 
been sold for taxes several times, and on be- 
ing asked why he had not paid the taxes, he 
said his counsel advised liim not to pay any 
taxes, and he therefore neglected to pay them. 
The petition also alleged that there was in 
the hands of the late sheriff of Niagara coun- 
ty, about one thousand four hundred dollars 
in cash, belonging to the creditors of the 
bankrupt who had proved their debts, besides 
the money in the hands of said Beattie and 
Perry's said attorney, and that the bankrupt 
had a life estate as tenant, by the courtesy 
to real estate, which was over three hundred 
dollars per year. The afBdavit of the as- 
signee in answer to the allegations of the pe- 
tition is very unsatisfactory, and does not de- 
ny or avoid some of the most material alle- 
gations. He points out no specific inaccura- 
cies in the statements in respect to the ac- 
count which he gave before the register, es- 
eept that he states that he did not then state 
that he did not laiow where the books then 
referred to were, but stated they were in the 
office of Wm. F. Famell, although he says all 
of his statements were not taken down, and 
"there are inaccuracies therein in regard to 
some matters therein stated." He also stat- 
ed in his affidavit that he undei"stood that all 
of the property of the bankrupt which had 
been discovered, except the books mentioned 
in the petition, was involved in litigation, 
which was undetennined, though he states 
nothing in regard to the existence of any liti- 
gation, other than that which was finally de- 
cided in favor of the assignee more than 
twenty months before his affidavit was made, 
and he gave the pendency of such litigation 
and the advice of his counsel as his reason 
for not paying the taxes on the real estate of 
the bankrupt In respect to the rents re- 
tained by his counsel, he says it was deemed 
proper that they should be so received with 
a view of their being so applied by way of a 
just and reasonable compensation for his at- 
torney and counsel in conducting legal pro- 
ceedings for the benefit of the estate; but he 
does not appear to have learned that in the 
accoxmt rendered by his predecessor it ap- 
peared that he had paid to said counsel and 
his partner one hundred and fifty dollars for 
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their services in tlie suit against the judg- 
ment creditors, hereinbefore referred to, or 
that he had also paid them, (without any or- 
der of the court therefor,) one hundred and 
thirty-two dollars and sixteen cents for serv- 
ices in the bankruptcy proceedings, and 
twelve dollars and forty cents for necessary 
fees and disbursements advanced by them, 
in addition to twenty dollars paid the peti- 
tioning creditors for fees advanced to the 
same attorney and counsel, and some sixty-six 
doUai-s for other expenses and disbursements 
of the petitioning creditors. 

All, or nearly all, the papers in the case 
which bear upon the question of the alleged 
neglect of duty on the part of the assignee, 
tend to show such neglect, and also gross ig- 
norance of what he should have known in re- 
spect to such estate. For example, his own 
affidavit states that the amount of the debts 
proved against the estate is over nineteen 
thousand dollars, while the list of debts sub- 
sequently furnished and admitted by his coun- 
sel to be correct, show that they amount to 
only ten thousand fifty-eight dollars and thir- 
ty-one cents. I cannot resist the conclusion 
that there has been gross and culpable neg- 
lect of duty on the part of the assignee in 
this case, and I fear that there is great need 
that examples should be made of assignees 
who neglect their duties. It is time that 
some of them should be made to feel that 
they are not appointed simply for their own 
profit, but that as trustee for the creditors 
they are bovmd to exercise due diligence in 
collecting and disposing of the property of the 
bankrupt, and in distributing its proceeds 
among his creditors. 

It is to be hoped that this case is not a fair 
sample of the manner in which assignees in 
bankruptcy in this district neglect their du- 
ties; if it be, this court may be usefully em- 
ployed in taking measures for their removal 
and the substitution of others who will faith- 
fully discharge the duties of their trust. 
There will be an order removing the assignee, 
and directing him to pay out of his own funds 
to the creditor who has filed the petition for 
his removal, the taxed cost of such petition, 
or in presenting and prosecuting such peti- 
tion, and of the proceedings taken under the 
same within twenty days after the same shall 
be taxed by the derk on due notice, and a 
copy of this order and of such taxed bill shall 
be served upon him. 
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In re MORSE et al. 

[11 N. B. R. (1875) 482.]^ 

District Coarb, E. D. Missouri. 

BANKRCPTcy— Note Indorsed— Note Impkopeelt 
Appropriated — Debt Twice Demanded. 

1. The Sectional Dock Company held two ac- 
ceptances which its financial agent, without con- 

1 [Reprinted by permission.] 



sideration, converted to the use of the bank- 
rupts, a partnership of which he was a member. 
To do this, he indorsed the acceptances, without 
consideration, to the bankrupts, who indorsed 
the same and had them discounted for their own 
use, at the St Louis Savings Institution. The 
savings institution proved the demand against 
the bankrupt estate as second indorser, and the 
dock company also proved a demand therefor. 
The assignee objects to this, that the bankrupt 
estate cannot be compelled to pay thereon twice 
as much as it pays on any other demand. JS^ld, 
that the savings institution could prove against 
the bankrupt estate the entire demand as against 
its indorsement, and whatever it receives there- 
in is so much credit to be given; if after suit it 
recovers the whole amount from the maker or 
acceptor, it will stand as trustee to this estate 
for so much as it has obtained therefrom. 

2. The dock company is entitled to prove its 
demand so far as the acceptances are concerned 
for so much money had and received to its use 
by the bankrupt. 

3. A second item in the demand of the dock 
company arose as follows: Its financial agent 
executed, as accommodation maker, a note pay- 
able to the bankrupts, which the latter indorsed 
to M., who then indorsed and had it discounted 
and paid the proceeds to the bankrupts. Wlien 
the note fell due, M. paid it as last indorser, and 
proved the amount thus paid by him against 
the bankrupt's estate, and also obtained judg- 
ment for the same amount against the dock com- 
pany. The latter has not yet paid any part of 
the judgment, but seeks to prove the whole 
amount against the bankrupt's estate. Meld. 
that this demand cannot be twice proved, and 
therefore M. will hold whatever dividends he re- 
ceives as so much paid on the note, for which 
he must give credit on the judgment against the 
dock company. 

The Sectional Dock Company has filed its 
claim against the bankrupt estate of Morse 
& Co., which, as to items hereinafter stated, 
the assignee disputes. 

Mr. Garesche, for Dock Co. 
Geo. W. Taussig, for assignee. 

TREAT, District Judge. The dock com- 
pany held two acceptances, which its finan- 
cial agent, without consideration, converted 
to the use of the bankrupts, a copartnership 
of which he was a member. To do so, he 
indorsed said acceptances, without consid- 
eration, to the bankrapts, and they having 
indorsed the same had them discounted by 
the North St. Louis Savings Association, and 
received the proceeds of said discount for 
their own use. The copartnership of Morse 
& Co. having been adjudged bankrupt, and 
said acceptances not having been paid, and 
the liability of the indorsers having been 
fixed by protest and notice, said savings as- 
sociation proved the demand against said 
bankrupt estate as second indorser, and the 
Sectional Dock Co., to whom the acceptances 
belonged originally, has also proved a de- 
mand therefor. The objection interposed is 
that said bankrupt estate cannot be com- 
pelled to pay thereon twice as much as it 
pays on any other demand. 

If the established doctrine, in Re EUer- 
horst [Case No. 4,381], is to prevail— and it 
has been affirmed by the circuit court here- 
then the case Is easy of solution. The ac- 
ceptances belonged exclusively to the Sec- 
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tlonal Dock Co., and were converted or mis- 
appropriated for tlie benefit of Morse & Co., 
wlio received therefor the proceeds of dis- 
count. To that extent at least the value of 
the choses in action so converted would 
prima facie appear, and thus the measure of 
■damages would be, subject to rebutting proof, 
fiufliciently established. But when to that 
fact is added that the Sectional Dock Com- 
pany is charged as indorser, Morse & Co. 
must be held liable as if for money had and 
received from the dock company, or as for 
their value, for the whole amount of said ac- 
<;eptances. The title to said acceptances is 
now in the savings association, and as the 
■case is presented, it is a bona fide holder for 
value. It may recover of the drawer or ac- 
ceptor ultimately; and if it proves its de- 
^ mand against Morse & Co. as the last in- 
dorsers, certainly the assignee of the latter 
should be credited to the extent of the per- 
centage he pays out of the fund recovered 
from the drawer or acceptor, provided the 
whole sum is collected from those primarily 
liable. 

The case as between the dock company and 
the bankrupt estate is peculiar. The latter 
is indebted for the value of the converted 
•choses, and is also liable as indorser thereon. 
If the savings association proves its demand 
^igainst the bankrupt estate, which it has a 
right to do, whatever dividend it received is 
applicable to its demand on the paper; and 
when the bankrupt estate, as indorser, pays 
■any sum on the acceptances, it will not be 
entitled to prove that demand against the 
■dock company as prior indorser, which owed 
Morse & Co. nothing. The true view of the 
matter is this. The savings association can 
prove against the bankrupt estate the entire 
demand as against its indorsement, and 
whatever it receives therein is so much 
►credit to be given; but as it cannot split its 
Kiemand, in suing the prior indorser and 
maker and acceptor, if it recovers the whole 
amount from maker or acceptor, it will stand 
.as trustee to this estate for so much as it has 
obtained therefrom. The doctrine some- 
times asserted, that original demand is 
merged in judgment, so that no other recov- 
•ery can be in the acceptances themselves, 
lias been exploded; and, if ever applicable 
to an ordinary case on acceptances of this 
kind, it could not have any force where proof 
is made in bankruptcy against an indorser 
to obtain some percentage thereon. Thus, 
.an allowance of a demand against the bank- 
rupt indorser might, if the latter's estate 
paid in full, entitle his assignee to sue the 
prior parties to the paper; and the obliga- 
tion to the former holder becomes dis- 
charged. But as it cannot be known until 
the bankrupt's estate is settled, how much 
will be paid, is the holder to be held fully 
satisfied because his demand is proved, so 
that the bankrupt's assignee can sue ante- 
•cedent parties on the acceptances? 

"Without pursuing that inquiry, however, 



it is apparent that the Sectional Dock Com- 
pany is entitled to prove its demand, on the 
facts agree, so 'far as the acceptances are 
concerned, for so much money had and re- 
ceived to its use by the bankrupt waiving 
the tort. It may be that the bankrupts will 
have to pay as indorsers to the holder also. 
With that the dock company has nothing to 
do. Any. indorser may be so placed when 
the acceptor or maker fails to pay. His 
remedy over is solely against the latter- If 
the indorser were ndt in bankruptcy, and 
had paid as last indorser, could the bank- 
rupts sue the dock company as prior indorser 
under the facts stated? As between them, 
the dock company was under no legal obli- 
gation to pay anything; but the bankrupts 
were, on the other hand, liable for the con- 
version. The bankiTipts received from the 
savings association the proceeds of paper 
which it is bound as indorser to pay. The 
paper then would be in the bankrupts* hands, 
to which they have no legal right. It must 
account for and pay the value to the dock 
company. 

The second item in the dock company's de- 
mand is as follows: Its financial agent exe- 
cuted, as accommodation-maker, a note paya- 
ble to the bankrupts, which the latter in- 
dorsed to Manion, and Manion then indorsed 
and had it discounted in bank, the proceeds 
of which he paid to bankrupts. When the 
note fell due, Manion, as the last indorser, 
paid the same, and had the amount thus paid 
by him proved up in his' own name against 
the bankrupt estate, and also obtained judg- 
ment fo? the same amount against the dock 
company. The latter has not yet paid said 
judgment, or any part thereof, but seeks to 
prove the whole amount thereof against the 
bankrupts' estate. Whatever Manion ob- 
tains from the bankrupts' estate will be for 
the benefit of the dock company. Had not 
bankruptcy intervened, there would be no 
difficulty in working out, through the law, 
the respective interests of the parties. The 
payee, as indorser, owed the holder—that is, 
he was bound to pay the holder, and if he 
did so he had no recourse against the ac- 
commodation-maker; for he had paid only 
his own 'debt. If xhe maker paid, he had a 
right to recover from the payee. Now, the 
holder sues both, and obtains from the payee, 
who was indorser, a prescribed sum. True, 
he proves for the whole amount due on the 
note, and receives his pro rata on the whole. 
Thus the bankrupts' estate has paid on its 
obligation all for which it is liable. The de- 
mand cannot be twice proved, in whole or 
part, against the bankrupt estate. Under 
the decisions referred to, Manion will hold 
whatever dividends he receives as so much 
paid on the note for which he is bound to 
give credit on the judgment against the dock 
company. The amount received by the 
bankrupts on the discounted acceptances 
will be allowed. The item on the Manion 
note will be rejected. 
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Case K"o. 9,854. 

In re MORSE. 

[13 N. B. R. (1876) 376.] i 

District Court, D. Massachusetts. 

Bankkuptcy — Partnership — One or More Pro- 
ceedings—Joist Assets— Separate Assets. 

1. It is of no consequence, excepting in the 
matter of expense, whether there are two pro- 
ceedings by or against partners, or only one, for 
everything is conducted in the same way, and 
the rights of creditors and all others are precise- 
ly the same. 

2. If a partner after a formal dissolution con- 
tinues to carry on business under the firm name, 
with the consent of his co-partner, his trade as- 
sets should be treated as joint assets. 

3. Where partners file separate petitions, the 
firm creditors must be postponed to the separate 
creditors, in the distribution of the separate es- 
tate, whether there are joint assets or not. 

[In the matter of Edward P. Morse, a bank- 
rupt] 

Perry & Creech, for assignees. 
Bumpus & .Tohnson, for creditor. 

LOWELIi, District Judge. The question 
whether Jewett & Pitcher can prove a debt 
of eight thousand three hundred and eighty- 
three dollars and eighteen cents against the 
estate of Morse, is submitted upon an agreed 
statement of facts, which is somewhat mea- 
ger. If I misunderstand the facts, there will 
be an opportunity to correct me. As I read 
the statement, Mgrse was a member of the 
firm of Morse & Haskell, lumber-dealers in 
Chaiiestown, and carried on, besides, a sepa- 
rate ti-ade at Methuen. Both partners were 
made bankrupt, but by separate petitions, 
and the cases have been carried on together 
substantially as one. 

It is of no consequence, excepting in the 
matter of expense, whether there are two pro- 
ceedings by or against two partners, or only 
one; everything is conducted in the same 
way, and the rights of creditors and all others 
are precisely the same. It is agreed that at 
some time before bankruptcy the firm of 
Morse &; Haskell was dissolved, but when this 
was done is not stated. It does appear, how- 
ever, that no notice of dissolution was given, 
and- that Haskell continued to trade as Morse 
& Haskell, and, I infer, with Morse's consent 
Haskell has no separate creditors to any 
amount, and all the firm debts have been 
proved in his case, and a dividend has been 
paid. 

Jewett & Pitcher hold a note of Morse & 
Haskell, which they have thus proved against 
Haskell's estate, and have received a divi- 
dend. They stand, therefore, like all the oth- 
er joint creditors, and the question is whether 
they can share in the separate estate of Morse. 
It is said, in the agreement of facts, that there 
is no joint estate, and no solvent partner. 
If this were so, it would not, in my opinion, 
change the decision at all, for reasons I have 

1 [Reprinted by permission.] 



given some years since, at large. But the 
fact is not so. or rather the inference from 
the other facts negatives this. If there was 
a formal dissolution as between the partners, 
and no notice given, and the name of Morse 
was continued with his consent, I think there 
was in law no dissolution, and that the cred- 
itors of the firm have the right, which it 
seems they have enjoyed, of proving against 
the goods which Haskell, so carrying on the 
business, had in that business. His trade 
assets have been treated as joint assets, and I 
think properly. 

Joint creditors, then, on any interpretation 
of the law as applied to the marshaling of the 
assets, cannot share the separate estate of 
Morse until his separate creditors have been 
paid in full. 

Proof suspended until separate costs have 
been paid in full. 
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Case No. 9,855. 

MORSE V. DAVIS. 

[5 Blatchf. 40.] i 

Circuit Courl, N. D. New York. May 2, 18G2. 

Patents — Action at Law — Speciai. Plea — 
Agescs— Hypothetical Plea— Defense. 

1. In an action at law for the infringement of 
letters patent, by selling to others to be used the 
patented improvement, a special plea set forth 
that the alleged selling, if any such was made 
by the defendant, was made by him solely as the 
agent of another person, and not for profit or 
on the account of the defendant, and that the 
defendant derived no profit or advantage what- 
ever therefrom: Held, on special demurrer to 
the plea, that it was bad, because it w.ia hy- 
pothetical and did not admit the cause of action 
set forth in the declaration, but sought to avoid, 
without admitting, the same; and that it was al- 
so bad, because it did not state the name of 
the person for whom the defendant claimed to 
have acted as agent. 

2. Semble, that the facts set up in the plea 
would not constitute a defence. 

This was an action on the case for the in- 
&ingement of letters patent for an improve- 
ment in grass harvesters. The declaration 
alleged, that the defendant [George Davis] 
"unlawfully and wrongfully, and without 
the consent or allowance and against the 
will of the plaintiff [Albert W. Morse], did 
sell and vend to others to be used, the 
said improvement, in violation and infringe- 
ment of the exclusive right so secm*ed" to 
the plaintiff, &e. To this declaration the 
defendant pleaded the general issue and two 
special pleas. One of these special pleas 
set forth, "that the alleged selling and vend- 
ing to others to be used, alleged in said 
declaration, if any such was made by the 
said defendant, was made by him solely as 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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tlie agent of another person, and not for profit 
or on the account of the said defendant, and 
that the said defendant derived no profit or 
advantage -whatever from the said alleged 
selluig and venduig," &e. To this plea the 
plaintiff demurred, and assigned as special 
causes of demurrer— 1st That said plea was 
hypothetical and did not admit the cause of 
action set forth hi the declaration, but sought 
to avoid, without admitting, the same; 2d. 
That said plea did not state or show the name 
of the person for whom the defendant claimed 
to have acted as agent, hi the selling and 
vending therein mentioned; 3d. That the facts 
stated in the plea did not constitute a, defence 
to the cause of action set forth in the declara- 
tion. The defendant joined in demui-rer. 

HALL, District 'Judge. The plea is clearly 
had, for the cause first assigned. Conger v. 
Johnston, 2 Denio, 96; Commercial Bank of 
Buffalo V. Sparrow, Id. 97, 103, 106; Arthur 
v. Brooks, 14 Barb. 533; Steph. PL 387, 388. 
I am inclined to think that the plea is also 
bad for the cause secondly assigned. If the 
defendant is entitled to shield himself from 
prosecution on the ground that he was acting 
as the agent of another, the rules of pleading 
which require certaintj', fulness, and precision 
in the statement of the facts in respect to 
which the issue is tendered, so as to enable 
the opposite party to make due preparation 
for the trial of the issue, would seem to re- 
quire the statement of the name of the party 
in whose behalf the defendant acted. The 
plea gives the plaintiff no information which 
will enable him to take the proper measures 
to produce at the trial the proof necessary 
to rebut a prima' facie case of agency which 
may be made by the defendant. The great 
objects to be obtained by special pleading- 
narrowing the controversy to a single and 
distinct issue, and apprising the opposite par- 
ty of the precise character of the defence set 
up, in order that he may properly prepare for 
the trial of the issue— would be defeated, if 
this form of pleading should be allowed. 
The plea alleges the defendant's agency as 
the ground of the defence set up, and is, 
therefore, somewhat in the nature of the de- 
fence when the defendant justifies his act 
because he was acting under the rightful 
authority of another. It has some, though 
perhaps not a very close, analogy to the case 
of a defendant who makes cognizance and 
confesses the taking of goods or cattle, as 
the bailiff of another person, for rent in ar- 
rear. In making cognizance, in such a case, 
no skillful pleader would fail to state the 
name of the landlord under whose authority 
the seizure was made. Steph. PI. 333; Gould, 
PI. c. 4, §§ 23, 24, 28. In an action of tres- 
pass de bonis, when the defendant justifies 
the taking from the plaintiff's possession by 
the authority of the real owner of the prop- 
erty taken, would any sperial pleader suppose 
that a plea setting forth that the defendant 
took and carried away the pro£>erty mention- 
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ed in the declaration, as the agent, and by 
the direction and authority, of the true and. 
lawful" owner thereof, and who had, at the 
time, the right to take possession, &c., would 
be good, even if it were not otherwise objec- 
tionable, without setting forth the name of 
the true and lawful owner? I think not; and 
though the cases are not parallel, it would 
seem that as much strictness as is required in 
those cases may properly be requhred hi this; 
for, the plea in this ca.se is much like a plea 
in abatement, and should, like such a plea, 
give the plaintiff a better writ, by distinctly 
stating the name of the party agahist whom 
the plaintiff's suit should have been brought. 
Aside from these considerations and authori- 
ties, it would seem that, on general princi- 
ples of pleadmg and evidence, the name of the 
principal should be given. There can be no 
legal proof of agency which does not show 
that the agent has a principal; and, as the 
name of that principal must be known to the 
agent, he should be required to disclose it by 
his pleading, whenever he seeks unmunity as 
having acted under the authority of such prin- 
cipal. 

It is not strictly necessary to discuss the 
main question suggested by the cause of de- 
murrer thirdly assigned, and I do not intend 
now to express any decided opinion upon 
that question. If the matters set up in the 
plea constitute a good defence, it must be 
taken upon the ground that a sale of patented 
articles or improvements by one person, as 
the mere agent of another, is not a selling or 
vending which renders the agent liable to an 
action for an infringement. The defence set 
up by this special plea can, therefore, if it be 
a legal defence, be. given in evidence under 
the general issue. For this reason, I have 
examined the question, whether the facts al- 
leged constitute a valid defence. 

It is somewhat remarkable, that the re- 
searches of the counsel -have not led to the 
discovery of any reported case, either in this 
country or in England, in which this question 
has been expressly adjudicated. It is, however, 
probable, that it has generally been deemed for 
the interest of patentees to proceed directly 
against the principal, in eases where sales of 
patented articles have been made by shop- 
men, clerks, and other agents; and this may 
be the reason that the question has not been 
authoritatively settled. The cases of Sawin 
V. GuUd [Case No. 12,391], Sargent v. Lamed 
[Id. 12,364], and Delano v. Scott [Id, 3,733], 
cited by the defendant's counsel, do not de- 
termine this question. In Sawui v. Guild [su- 
pra], the action was brought for the infringe- 
ment of a patent right of the plaintiff's for 
machinery for cutting brad nails. The facts 
were stipulated by the parties, and they 
agreed that the defendant, as a deputy sher- 
iff, by vhrtue of his office and of an execu- 
tion against the plaintiffs, "seized and sold, 
on said execution, the materials of three of 
said patented machines, which were at the 
time complete and fit for operation, and be- 
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longed to the plaintiffs," and that the whole 
infringement of the patent consisted in such 
seizure and sale. Mr. Justice Story held, that 
a sale of a patented machine, within the pro- 
hibitions of the statute, must he a sale not 
of the materials of a machine, either separate 
or combined, but of a complete machine, with 
the right, express or implied, of using the 
same in the manner secured by the patent; 
that the officer had neither sold nor guaran- 
teed a right to use the machine in the man- 
ner pointed out in the patent right; that he 
sold the materials as such, to be applied by 
the purchaser as he should by law have a 
right to apply them; and that there had been 
no infringement by tne sale by the officer, 
xmder the ch:cumstances of that case. The 
plea demun-ed to in this case, if good in 
form, would admit that the defendant, as 
agent, did sell and vend to others to be used 
the plaintiff's -patented improvement; and, 
therefore, the case of Sawin v. Guild [supra], 
does not decide the present one. Neverthe- 
less, the opinions there avowed by Mr. Justice 
Story will deserve consideration, wheneves 
the principles upon which the question of in- 
fringement must be determined are brought 
under discussion. In Sargent v. Larned [su- 
pra], the bill was filed for an accoimt. One 
of the defendants was merely a workman in 
the employment of another, and it was very 
properly held, that no decree for an account 
could be had against him, because he had 
had nothing to do with any profits. The 
case, therefore, does not decide this case, nor 
is it of much importance in reference to the 
principles upon which the question of infringe- 
ment should be determined. The case of De- 
lano V. Scott [supra], did not present the pre- 
cise question now under consideration. The 
language of the able and eminent judge who 
decided that case is, nevertheless, strongly in 
favor of the position maintained by the de- 
fendant's counsel, ahcf it is most probable 
that he would have decided, if the question 
had been distinctly presented, that one who 
sold as the mere agent or clerk of another 
would not, under the statute under which 
that action was brought, be liable to an ac- 
tion for the treble damages which that act 
gave in cases of infringement. There were 
certainly some reasons for the construction 
which Judge Hopkinson was disposed to put 
upon that statute, which do not apply to a 
case under our present statute, which gives, 
by the verdict of a jury, only actual damages, 
and authorizes the court, in its discretion, to 
treble them. 

There are, certainly, other cases and author- 
ities which seem very strongly to sustain the 
position taken by the plaintiff's counsel in 
respect to the defence set up by this plea. 
This action is an action of tort, against the 
defendant as a wrong doer, and, certainly, as 
a general rule, a party cannot claim that no 
action shall be sustained against him for a 
tort, on the groimd that he committed the 
injury as the agent of another. There is also a 
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class of cases, where the principle Involved 
is to some extent the same, and in which the 
course of decision has been imiform, that a 
sale by the agent is a selling by him, within 
the meaning of a statute making such sale 
criminal; and. if such construction is war- 
ranted in a criminal case, it would seem to 
be required also in a case of this character. 
In cases of indictments for selling spirituous 
liquors without license, it has been held to be 
no defence, that the defendant was acting as 
the agent of another. State v. Matthis, 1 Hill 
[S. C] 37; Britain v. State, 3 Humph. 203; 
Com. v. Gillespie. 7 Serg. & E. 479; Com. v. 
Major, 6 Dana, 293; State v. Bugbee, 22 Vt. 
32; Com. v. Hadley, 11 Mete. [Mass.] 66; Rob- 
erts V. O'Connor, 33 Me. 496; French v. Peo- 
ple, 3 Parker, Cr. R. 114; State v. Bryant, 14 
Mo. 340; State v. Haines, 35 N. H. 207. I 
confess that I thmk the principle of these 
cases will apply to that now under considera- 
tion; but I shall not decide the case upon 
this ground, as I prefer to remain at liberty to 
adopt such a conclusion upon the question, 
when hereafter presented, as further reflec- 
tion and a fuller examination of the authori- 
ties shall then appear to require. 
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MORSE v. GODFREY et al. 

[3 Story, 364.] i 

Circuit Court, D. Massachusetts. May Term, 

1844. 

Bankruptcy— Prauoulent Prefebexoe — Mort- 
gage — Assignment — Notice — Bosa 
Fide Pokchaser. 

1. Where A mortgaged to B the whole of his 
stock in trade, and nearly all of his real estate, 
to secure & debt due from A to B, and on the 
same day, made oath to a petition for the bene- 
fit of the bankrjipt act [of 1841 (5 Stat. 440)] 
and subsequently B assigned to the Cohannet 
Bank and others all his right, title and interest 
m the said stock and in the said real estate; it 
was held, that the mortgages were "in contempla- 
tion of bankruptcy." within the meaning of the 
bankrupt act of 1841, c 9, and were therefore 
void. 

[Cited in Clarke v. White, 12 Pet (37 U S ) 
199; Everett v. Stone, Case No. 4,577: 

^i^5?^^^*®®^®' ^^' ^'^^'' ^'son V. Knapp, 
Id. 11,861.] 

[Cited in Milton v. Boyd, 49 N. J. En. 154 
11 Atl.^083 ^ Work V. Jacobs, 35 Neb. 779; 

[See Ashby v. Steere, Case No. 576.] 

2. It was immaterial whether B did or did not 
know that a fraudulent preference was intended 
m his favor, if it were actually given. 

3. Inasmuch as the bank had notice at the 
time when the assignment was made that A had 
failed, and only took it as collateral securitv for 
old claims upon B, it was not a bona fide' pur- 
chase for a valuable consideration, without no- 
tice. 

[Cited in Gest v. Packwood, 34 Fed. 368,] 
[Cited in Linnard's Appeal (Pa, Sup.) 3 Atl. 
841.] 



1 [Reported by William W. Story,' Esq.] 
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4. As the assignment by B was merely of his 
right, title, and interest, without covenant of 
title, the invalidity of his title destroyed ail 
light of the bank. 

[Cited in Rodgers v. Burchaxd, 34 Tes. 441.J 

5. To constitute a bona fide purchaser for a 
valuable consideration, the sale must be for a 
new consideration; and the transfer of property 
merely as a new security for old debts and liabil- 
ities, without extinguishment or surrender of 
such debts, or of the old securities therefor, is 
not sufficient. 

rOited in Rison v. Knapp, Case No. 11,861; 
People's Sav. Bank v. Bates, 120 IT. S. 56d, 
7 Sup. Ct. 683; Franklin Sav. Bank v. Tay- 
lor, 4 C. O. A. 55, 53 Fed. 863.] 

[Cited in Busenbarke v. Ramsey, 53 Ind. 503; 
Linnard's Appeal (Pa. Sup.) 3 Atl. 841.] 

6. The pendency of proceedings in bankruptcy 
is sufficient constructive notice to all grantees of 
property proceeding from the bankrupt. 

[Cited in Re Wallace, Case No. 17,094.] 

Bill in equity. The bill in substance stated: 
"That on the nineteenth day of March last, 
the said William Reed resided and did busi- 
ness in said Taunton, as a merchant or trader, 
and Tvas then possessed of and entitled to cer- 
tain real and personal estates of great value, 
and was indebted to sundry persons in large 
sums of money, exceeding in amount the 
value of Ms estates, and was insolvent, and 
in failing eireumstanees, and unable to meet 
his debts and engagements, as he the said 
William Reed then fully apprehended and 
knew; that the said William Reed was then 
indebted to the said Charles Godfrey in 
divers sums of money, and the said Godfrey 
was or pretended to be liable to pay as in- 
dorser, surety, or otherwise for the accommo- 
dation of said William Reed certain other 
sums of money; and that the said William 
Reed, on the said nineteenth day of March, 
being in contemplation of bankruptcy, and 
with the intent and for the purpose of giv- 
ing to the said Godfrey a preference or pri- 
ority over his general creditors, executed, ac- 
knowledged, and delivered to the said God- 
frey, without any consideration, a certain 
deed, purporting to convey to him all the 
right, title, and interest which the said Reed 
had in and to any lands, buildings, and real 
estate in the county of Bristol, in said dis- 
trict, upon condition that the same should 
be void if the said William Reed, his heirs, 
executors, or administrators, should pay to 
the said GrOdfrey the amount justly due to 
him from said Reed on account, and should 
save him harmless and indemnified against 
all liabilities on account of his being in- 
dorser, surety, or acceptor for the accommo- 
dation of the said Reed; which said deed 
was recorded in the registiy of deeds for the 
county of Bristol, on the same day. And on 
the same day, and at the same time, and 
with like intent and purpose, the said Reed 
made and executed to the said Godfrey a cer- 
tain other deed, or bill of sale, purporting to 
sell and transfer to the said Godfrey all the 
goods, wares, and merchandise then being 
in the store occupied by him, on the southerly 
side of the Main street in said Taunton, upon 
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a like condition, which said deed or bill of 
sale was on the same day recorded in the 
clerk's ofBce of the said town of Taunton. 
That on the same nineteenth day of March, 
the said William Reed filed his petition in 
bankruptcy, and was afterwards declared to 
be bankrupt, and the plaintifE [Lovett Morse] 
was appointed assignee of his estates. That 
on the twenty-first day of March last, the 
said Godfrey made and executed a certain 
deed, or bill of sale purporting to transfer 
unto the said president, directors, and com- 
pany of the Cohannet Bank, all his right, 
title, and interest in and to the said goods, 
wares, and merchandise so pretended to have 
been transferred to him by the said William 
Reed, conditioned to be void upon payment 
by the said Godfrey or Reed to the said pres- 
ident, directors, and company, of the principal 
and interest due and to accrue upon certain 
promissory notes described therein, made and 
signed by the said Reed, and indorsed by said 
Godfi-ey, which was, on the twenty-second 
day of March last, recorded in the clerk's of- 
fice of said town of Taunton. That on the 
twenty-sixth day of May last, the said God- 
frey made and executed a certain other deed, 
purporting to sell, assign, and transfer, unto 
the president, directors, and company, the 
said Institution for Savings, Samuel Blake, 
Samuel Caswell, Benjamin Caswell, Charles 
Johnson, Abigail Leonard, and Walter Leon- 
ard, all his right, title, and interest in and to 
the said goods, wares, and merchandise men- 
tioned in said deed of mortgage, and the pro- 
ceeds thereof, and all claims and demands, 
or causes of action which he had at law, or 
in equity, against the said William Reed, and 
one John Reed, or either of them, and all 
claims and demands which might accrue to 
him by reason of any liabilities he was under 
for them, or either of them, and appointed 
the said grantees his attomies to collect the 
same; and on the same twenty-sixth day of 
May the said Godfrey executed and delivered 
to the same corporaations and persons, a cer- 
tain other deed, purporting to grant and con- 
vey unto them, all the right, title, interest, 
and estate, which he acquired in and to all 
and singular, the lands, tenements, and real 
estate of the same William Reed, by virtue 
of the deed of mortgage bearing date the said 
nineteenth day of March, hereinbefore refer- 
red to, which deed was acknowledged by said 
Godfrey on the thirtieth day of May last, 
and on the same day recorded in the registry 
of deeds for said county of Bristol. That 
the said defendants, or some of them, have 
taken possession of all the goods, wares, and 
merchandise, being in the store of the said 
William Reed at the time of the making of 
the said deeds of mortgage by him, the same 
being of great value, and have, as your 
orator is informed, sold and disposed of the 
same to divers persons to him unknown, and 
at prices greatly below its cost and actual 
value, and have received the proceeds there- 
of, without any right or authority on their 
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part to make any sale or disposal thereof; 
and that on the seyenth day of Jtrne last, the 
said corporations, and the said Blake, Cas- 
Tvell, Caswell, Johnson, Leonard, and Leon- 
ard, took possession of all the lands and 
tenements, and real estate of the said "William 
Reed, situate in said county of Bristol, and 
have since been in receipt of the rents and 
profits thereof, and have received large sums 
of money as such, the said defendants claim- 
ing title to the said real and personal estates 
under and by virtue of the said deeds of mort- 
gage made by said Reed, and of the assign- 
ments thereof made by the said Godfrey as 
aforesaid. That when the said William 
lieed made and delivered the said deeds of 
mortgage, on the nineteenth day of March 
last, he was insolvent, and unable to meet 
his debts and engagements, and that he was 
fully aware thereof; and that the said God- 
frey knew thereof, or had reasonable cause 
to believe the same; and that the said Wil- 
liam Reed contemplated bankruptcy; and 
that said deeds of mortgage were made and 
delivered in contemplation of bankruptcy, 
and for the purpose of giving the said God- 
frey a preference or priority over the general 
creditors of the said William Reed, and that 
the said deeds are, and each of them is void, 
and frauds upon the said act of congress. 
That ho has been informed, and believes it 
to be true, that no consideration was paid to 
the said Godfrey upon the execution and de- 
livery of the said several deeds of assignment 
hereinbefore mentioned, by the grantees there- 
in named, or any of them, and that the same 
were, and each of them was made without 
consideration; and that the said grantees 
knew that the said William Reed had, before 
the execution and delivery thereof, filed his 
petition to be declared a bankrupt, and knew, 
or might have known, the time when, and the 
circumstances under which the said deeds of 
mortgage were made and executed, and that 
the same were made in contemplation of 
bankruptcy, and for the sake of giving a 
preference or priority, and were void and 
frauds upon said act of congress. That if the 
said deeds of- mortgage were valid and ef- 
fectual to convey and transfer to the said 
Godfrey the real and personal estates there- 
in mentioned, that the plaintiff is entitled to 
redeem the same, and perform the conditions 
therein contained, and is entitled to receive 
of the said Godfrey, or his assigns, a true 
account of all the sums of money due or ow- 
ing to him from said William Reed, intended 
to be secured by said deeds of mortgage, and 
of all the liabilities under which the said 
Godfrey labored in behalf of said Reed, and 
against which he was to be indemnified 
thereby, remaining unpaid or unextinguished, 
and of all sums of money paid by said God- 
frey on account thereof— and of all sums of 
money received by him or his assigns, being 
rents and profits of the said real estates, and 
to have the said personal estates transferred 
or delivered to him, or their actual value in 
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money paid to him, and to have the saia 
mortgage upon the real estates cancelled anc 
delivered up upon performance by him of tne 
conditions in said deeds of mortgage express- 
ed. And the plaintiff hoped, that" when, by 
virtue of his appointment as aforesaid, all 
the property, and rights of property, of the 
said bankrupt were vested in him, the said 
defendants would relinquish all claim to the 
said real estates, and cancel the mortgage 
thereon, and account for the rents and profits 
thereof, and deliver over the said personal 
estates, or their equivalent in money. But 
that the said defendants, though requested, 
refuse so to do. and claim an adverse inter- 
est in the said real and pei-sonal estates of 
the said bankrupt, which are by law now 
vested in your orator. Whereupon the plain- 
tiff respectfully prays your honors to decree, 
that the said pretended deeds of mortgage are 
null and void, and a fraud upon the said act 
of congress, and wholly ineffectual to pass 
to the said Charles Godfrey any title or in- 
terest in or to all or any of the real or per- 
sonal estates therein mentioned or referred to, 
and that the other persons named as defend- 
ants herein, have no title or interest therein 
by virtue of the said deeds of assignment, 
and that the plaintiff is entitled to receive 
from all of the said defendants a deed of re- 
lease of all their interest ha and to said real 
estates, or to have a discharge of the said deed 
of mortgage entered upon the record thereof 
in the said registry of deeds, and to an ac- 
count and payment of all and singular the 
sums of money received by them as the rents 
anci profits thereof, and to the payment by 
the said defendants to him of the sum of six 
thousand seven hundred and thirty-three dol- 
lars and four cents, being the actual value of 
the said personal estates mentioned or re- 
ferred to in said other deed of mortgage, and 
sold or disposed of by said defendants as 
aforesaid." 
Godfrey, in his answer, states as follows: 
"That on the nineteenth day of March last 
past, William Reed, of said Taunton, trader, 
was indebted to him in the sum of sixty dol- 
lars and eighty-three cents, as nearly as he 
can ascertain,— and he had before that time 
been and become indorser, surety, and other- 
wise liable for said Reed, in and upon cer- 
tain promissory notes then held by his several 
co-defendants in the complainant's said bill 
named. That on or about the first day of 
January next preceding, the said William 
Reed had, as he informed the defendant, tak- 
en an account of his stock in trade, and prop- 
erty, personal and real, and of his indebted- 
ness and liabilities of every description, and 
ascertained that his said property was more 
than sufficient to pay all his said debts and 
liabilities, and the defendant relied thereon. 
And the defendant further answering says, 
that a short time prior to said nineteenth day 
of March, he was advised to endeavor to pro- 
tect or secure himself against loss from the 
indebtedness of said Reed to him, and from 
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his liabilities for said Eeed; and thereupon, 
to avoid all possible loss that might thereafter 
arise to him, by reason of the said indebted- 
ness of said Reed to him, and his said lia- 
bilities for said Reed, he did, on said nine- 
teenth day of March, call upon said Reed, 
in company with counsel learned in the law, 
and demand and reguire of the said Reed to 
secure him from any eventual loss by reason 
of his said daim and liabilities, by a mort- 
gage upon his stocis in ti-ade and real estate; 
and said Reed did then and there, after some 
hesitation and delay, yield to said demand 
and requisition- Whereupon a deed of mort- 
gage of said Reed's stock in trade, and an- 
other deed of mortgage of the lands and 
tenements of said Reed, were, on said nine- 
teenth day of March, duly made and executed 
by said Reed to the defendant That the 
sum named in said deeds as. the. consideration 
therefor, was, as he believes, inserted therein 
by the counsel who drew said deeds, as be- 
ing about the supposed amount of the debt 
due the defendant and of his said liabilities 
for said Reed; but neither said sum, nor 
any other svmi of money, was paid by the 
defendant to said Reed on the execution and 
delivery of said deeds as the consideration 
therefor, but that the sole consideration there- 
for was the .said indebtedness of said Reed 
to the defendant, and the defendant's lia- 
bilities for said Reed as aforesaid. That at 
the time of his demanding security of said 
Reed in manner aforesaid, he was led to fear 
that said Reed was, or would be troubled, and 
unable to meet and pay the sums due from 
him from time to time as the same fell due, 
but this defendant did believe that unless 
the said Reed should be compelled to submit 
to a sale of his stock; in trade at a less than 
Its prime cost, and to a sale of his interest 
in said real estate at less than what had 
theretofore been considered its true value, 
he, said Reed, would not prove, ultimately, 
unable to pay his debts. And this defendant 
denies that when said deeds of mortgage were 
so made to him as aforesaid, said Reed, so 
far as he knows, is informed or believes, 
contemplated stopping his said trade or busi- 
ness, or filing a petition in bankruptcy,— 
on the contraiy, the defendant, at the time 
' of the execution of said mortgages, expressly 
understood and believed that said Reed did 
not intend to stop his said business or to be 
declared a banknipt. That he is informed, 
and. believes it to be true, that said Reed, 
after the execution and delivery of said mort- 
gages on the same nineteenth day of March, 
was informed that his property, real and 
personal, had been attached by several of his 
creditors, and then and thereupon, and by 
reason thereof, said Reed was induced to 
believe that he would not be able to prosecute 
his said business, and did, in conseauence 
thereof, apply to counsel to draw -a petition 
pursuant to said act, that he, the said Reed, 
might be declared bankrupt, which said peti- 
tion the defendant has been informed and 
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believes was signed and sworn to by said 
Reed on said nineteenth day of March, and 
that thereafterwards the same was, as this 
defendant is informed, duly filed in court on 
the twenty-first day of said March, and said 
Reed declared bankrupt, and said complain- 
ant duly appointed assignee of his estate 
and effects at the time and in the manner in 
said bill set forth, and that said complainant 
accepted and now exercises said trust. And 
this defendant further says, that on the 
twenty-first day of said March, the president, 
and company of the CJohannet Bank, one of 
the defendants to this bill, being the pro- 
prietors and holders of six several promissory 
notes of said Reed indorsed by the defendant, 
to indemnify the defendant against which, 
and all loss thereon, said mortgages of said 
Reed to the defendant were given as afore- 
said, he, the defendant, did, on said twenty- 
first day of March, duly assign and convey 
to said bank in mortgage, all his right and 
interest in said mortgage of goods and chat- 
tels so made to him by said Reed, to be held 
by said bank as security for this defendant's 
liability on said notes to said bank. That on 
the twenty-sixth day of May, in the same 
year, the Institution for Savings in the town 
of Taunton and its vicinity, Samuel Blake, 
Samuel Caswell, Benjamin Caswell, Charles 
Johnson, Walter Leonard, and Abigail Leon- 
ard, who are made defendants to complain- 
ant's bill, were the proprietors and holders of 
the residue of said promissory notes, and the 
property of the defendant having been at- 
tached by several of said persons in suits 
founded on the defendant's liability on said 
notes, and at the request of said bank and 
of said other parties, defendants hereto, and 
as security for the defendant's said liabilities 
to them on said notes, the defendant did, on 
the said twenty-sixth day of May, make and 
execute and deliver to all said parties, a con- 
veyance of all his interest in said real estate so 
mortgaged by said Reed to this defendant, and 
for the same purpose and at the same time did 
assign all his interest in the saidpersonalprop- 
erty so conveyed to him in mortgage by said 
Reed, (and by this defendant theretofore con- 
veyed in mortgage to said bank as afore- 
said), and did also by the same instrument 
assign to said parties all his rights and claims 
against said William Eeed, and against one 
John Reed- And said parties, on the same 
day, and as part of the same transaction, did 
execute with this defendant a written agree- 
ment, in and by which agreement said mort- 
gage of said goods and chattels so assigned 
to said bank and the proceeds thereof, was 
declared and agreed to be held by said bank, 
—and also said mortgage of said real estate, 
and said claims and the proceeds thereof as 
security, and to be applied and distributed 
to and among said bank and said other parties 
equally and in proportion to their respective 
claims aforesaid against this defendant 
And that neither said bank nor said other 
persons nor corporations, grantees in said 
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deeds at the time of the execution and de- 
livery of said deeds respeetiyely, or at any 
other time, paid to this defendant any sum 
or sums of money as a consideration therefor. 
And that he is informed and believes that 
said bank, on or about the twenty-first day 
of March, did take possession of said goods 
and chattels, and that the same have been 
sold and disposed of; and as to the places 
Tvhere and times when the same were so sold, 
and as to prices and manner of such dis- 
position and sales, and the proceeds thereof, 
this defendant says that he has seen and 
read, or heard, the answer of said bank filed 
in this case, and that the same is, so far 
as this defendant knows and is informed, 
correctly and fully set forth therein. That 
he is informed and believes that the said 
bank and the said other defendants, on or 
about the seventh day of June last, did enter 
upon and take possession of said real estate 
for condition broken, and that they have re- 
ceived certain rents and profits therefrom. 
And although this defendant cannot answer 
as to his personal knowledge, yet he has 
read or heard the answers of said bank and 
of said other defendants, filed in this case, 
and the statement therein contained in re- 
lation to said rents and profits, and in re- 
lation to the use and application of the same, 
and of the proceeds of said goods and chat- 
tels, is, according to his best knowledge and 
belief, true. And the defendant further says, 
tiiat he has not, nor has ever had, any se- 
curities or means of payment and discharge 
of his said claims and liabilities for said 
Reed, furnished to him by said Reed, other 
than said mortgages so made and executed 
to him on said nineteenth day of March; and 
that he, this defendant, has paid on account 
of his said liabilities for said Reed, no other 
sum than the sum of eighty-two dollai-s and 
thirty cents, paid by this defendant for costs 
of certain suits brought against him, founded 
on his said liabilities for said Reed, saving 
and excepting such sums as have been realiz- 
ed by said other defendants out of the mort- 
gages by this defendant assigned to them as 
aforesaid. And this defendant further an- 
swering says, that said assignment so made 
by him to said bank on said twenty-first day 
of March, is, by this defendant, supposed to 
be still in force and effect. And this de- 
fendant further answering says, that neither 
at the time of the execution and delivery 
of said other deeds of assignment bearing 
date said twenty-sixth day of May, by this 
defendant to said other defendants, nor at 
any other time, was it agreed or understood 
that said assignment so made by this defend- 
ant to said bank, should be, or was, revoked, 
or annulled; nor was any agreement or writ- 
ing ever made or executed by this defendant, 
nor by said other defendants, so far as he 
knows, or is informed to that effect." 

The answer also of the Cohannet Bank was 
as follows: 

"That on the twenty-first day of March, | 



now last past, one Charles Godfrey, of Taun- 
ton, in said district, trader, was, or pretended 
to be, the proprietor, and possessed of said 
goods, in mortgage, under and by virtue of a 
certain deed of conveyance thereof thereto- 
fore executed to said Godfrey, by one William 
Reed, of said Taunton, trader, bearing date 
the nineteenth day of the same month of 
March, which deed of conveyance had been 
theretofore, on said nineteenth day of March, 
duly recorded in the office and records of the 
town clerk of said Taunton, where the said 
Reed then, and has ever since, resided, pur- 
suant to the laws of said commonwealth of 
Massachusetts regulating mortgages of per- 
sonal property in said commonwealth. And 
the said Godfrey then and there held, or pre- 
tended to hold, in good faith, said goods and 
chattels in mortgage, and said conveyance 
thereof, free from all fraud or impeachment 
whatever. And said Godfrey was on the 
same twenty-first day of March, indebted or 
liable to this defendant, as indorser of certain 
promissory notes, signed by said William 
Reed, amounting together to the sum of three 
thousand two hundred and ninety-five dol- 
lars. And this defendant, believing that the 
said Godfrey was in good faith the owner and 
holder of said goods and chattels, in mort- 
gage, and that said recorded conveyance 
thereof was made fairly and without fraud 
of any Mnd, on the same twenty-first day of 
Llarch, agi-eed with said Godfrey to take 
and receive an assignment and conveyance 
of said mortgage, and of said goods and chat- 
tels, in mortgage, and as security for the 
debts and liabilities of said Godfrey to 
said defendant, as indorser of said promis- 
sory notes,— which assignment was accord- 
ingly made and executed and dehvered on 
said twenty-first day of March, by said 
Godfrey, to this defendant That at the time 
said conveyance of said Godfrey to this 
defendant bears date, and was executed and 
delivered, said promissory notes, so indorsed 
by said Godfrey, were wholly unpaid. And 
this defendant doth also aver, that at or be- 
fore the execution and delivery of said con- 
veyance by said Godfrey to said defendant, 
this defendant had no notice whatever, that 
said deed of mortgage, so made by said Reed 
to said Godfrey, was made by said Reed in 
contemplation of bankruptcy, and for the sake 
of giving a preference or priority to said God- 
frey, or that the same was void, or a fi-aud 
on the act of congress entitled an 'Act to es- 
tablish a uniform system of bankruptcy 
throughout the United States,' or that the 
same was, or was believed to be, in any other 
manner or for any other cause, fraudulent, 
voidable, or void. And the defendant insists, 
that it is a bona fid© purchase of said goods 
and chattels, in mortgage, as aforesaid, for a 
good and valuable consideration, and without 
any notice that the same had been conveyed 
in mortgage to said Godfrey, in contemplation 
of bankruptcy, and for the sake of giving a 
priority to said Godfrey, or that the same can 
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or could in any manner be deemed a fi'aud on 
said act of congress, or voidable or void on 
any ground. And the defendant admits, tbat 
at tlie time of the execution and delivery of 
said conveyance by said Godfrey to this de- 
fendant, this defendant paid said Godfrey no 
sum or sums of mon,ey as the consideration 
therefor. And the defendant denies that said 
conveyance, so made by said Godfrey to this 
defendant, was Tvithout consideration, or that 
this defendant, at the time of the execution 
or delivery thereof, knew that said Eeed had 
before that time filed his petition to be de- 
clared a bankrupt And the defendant ad- 
mits, that he knew, from the date of said 
deed of mortgage by said William Reed to 
said Godfrey, and from the time of recording 
the same, as appeared on said deed and rec- 
ord, that the same was made, executed, and 
delivered on or prior to said nineteenth day of 
March; and was also informed, and believes, 
that the same was so executed on said nine- 
teenth day of March; and this defendant de- 
nies that it knew or was informed, at or be- 
fore the said assignment thereof to this de- 
fendant, of the circumstances under whidi 
the same was made and executed by said 
Reed to said Godfrey, except that the same 
was given to the said Godfrey as seciu:ity for 
his said claims against, and liabilities for, 
said Reed. That on the twenty-sixth day of 
May, now last past, the said Godfrey was or 
pretended to be, seized in fee and in mort- 
gage of and in all and singular said lands 
and tenements in said bill mentioned and 
described, under 'and by virtue of a certain 
conveyance thereof, theretofore executed by 
the said William Reed, bearing date the said 
nineteenth day of March last past And the 
said Godfrey pretended to hold, in good faith, 
said lands and tenements in fee and in mort- 
gage, free from all fraud an,d impeachment 
whatever. And the said Godfrey, on said 
twenty-sixth day of May, was indebted or 
liable to this defendant as indorser of said 
promissory notes, signed by said Reed; and 
said Godfrey was, as this defendant was in- 
formed, and believed, and still believes, justly 
indebted or liable to said other defendants, as 
indorser or joint promissor with said Reed 
of sundry promissory notes, signed by said 
Reed, amounting together to the sum of four 
thousand nine hundred and fifty-five dollars. 
And this defendant, believing that said God- 
frey was in good faith seized of said lands 
and tenements, in fee and in mortgage, and 
that said recorded conveyance thereof, so ap- 
pearing to be made by said Reed to said God- 
frey, was made fairly and without fraud of 
any description, nor subject to any impeach- 
ment or suspicion thereof, thereafterwards, 
on the said twenty-sixth day of ^lay, did to- 
gether with said other defendants, creditors 
of said Godfrey as aforesaid, agree to take 
and receive of said Godfrey an assignment 
and conveyance of said mortgage lands and 
tenements and of the said Godfrey's rights 
therein, and thereby secured as aforesaid, as 



security for the said debts and liabilities of 
said Godfrey to this defendant and to said 
other defendants in said bill of complaint 
mentioned. And thereupon a certain deed of 
conveyance of said lands and tenements, bear- 
ing date the said twenty-sixth day of May, 
was duly made and executed and delivered 
on the said twenty-sixth day of May, by said 
Godfrey to this defendant and said other de- 
fendants, whereby said Godfrey did convey 
to this defendant and said other defendants 
all the right title, and interest that he, said 
Godfrey, had in and to said real estate, lands, 
and tenements, under and by virtue of the 
said deed of said William Reed, to him, said 
Godfrey, so executed, on said nineteenth day 
of said March, and in and by said deed or con- 
veyance the said Godfrey did covenant with 
this defendant and said other defendants, 
their heirs, successors, executors, administra- 
tors, and assigns, that he had good right to 
transfer and convey said premises and prop- 
erty to all said grantees, in manner as afore- 
said. And on the same* day, for the same 
consideration, and as a part of the same 
transaction, the said Godfrey did, by his 
certain other deed, bearing date the said 
twenty-sixth day of May, assign and transfer 
to the same grantees, all his interest in and 
to the said goods and chattels, theretofore by 
said Reed conveyed to him in mortgage, and 
by him assigned and conveyed to this defend- 
ant as aforesaid, and in and to all claims and 
demands which he had or might have against 
the said William Reed, and one John Reed, of 
said Taunton, or either of them, arising out of 
his liabilities or indorsements for or on ac- 
coimt of said John and William Reed, or 
either of them. And on the same twenty- 
sixth day of May, a certain agreement bear- 
ing date the said twenty-sixth day of May, 
was duly executed and delivered under the 
hands and seals of Godfrey and this defend- 
ant, and said other defendants, wherein and 
whereby, among other things, the said mort- 
gage of said lands and tenements, real estate, 
and property, and the interest of said God- 
frey in and to said goods and chattels, are 
conveyed to said grantees as security for the 
said debts and liabilities of said Godfrey to 
said grantees, and that the same were to be 
sold and applied accordingly, whereby this 
defendant also covenanted and agreed, that 
said goods and chattels and mortgage to this 
defendant, theretofore assigned and convey- 
ed, on said twenty-first day of March, as 
aforesaid, and the proceeds thereof, should 
be held, applied, and distributed equally 
among and between this defendant and said 
other defendants, in proportion to their re- 
spective demands and claims, as aforesaid. 
And that at the time of the date, execution, 
and delivery of said conveyance, by said 
Godfrey to this defendant and said other 
defendants, of said real estate, lands, and 
tenements, said promissory notes, so held by 
this defendant were wholly unpaid, and as 
this defendant is informed and believes, said 
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amount, so due to said other defendants, was 
wholly unpaid; and this defendant doth also 
aver, that at or before the execution and de- 
livery of said conveyance by said Godfrey to 
this defendant, and said other defendants, 
this defendant had not, nor had said other 
defendants, or either of them, so far as this 
defendant knew, was informed, or believed, 
or as he now knows, is informed, or believes, 
any notice whatsoever, that said conveyance 
or mortgage of said estate and lands, so made 
by said William Reed to said Godfrey, on 
said nineteentlh day of March, was made by, 
said Reed in contemplation of bankioiptey, 
and for the sake of giving a preference or 
priority to said Godfrey, or that the same 
was void. And this defendant submits, that 
it is, together with said other defendants, 
a bona fide purchaser of said mortgage of 
said real estate, lands, and tenements, for a 
good and valuable consideration, and with- 
out any notice that the said mortgage was 
voidable, or void, on any ground. 

"And this defendant admits, that at the 
time of the execution and delivery of said con- 
veyance of said real estate, neither this de- 
fendant nor said other defendants, as far as 
this, defendant knows, is informed, or believes, 
paid said Godfrey any sum or sums of money 
as the consideration therefor; but this defend- 
ant avers the same to have been made on 
good and valuable consideration, as hereinbe- 
fore set forth. And this defendant admits, 
that at the time of the execution and delivery 
of said conveyance by said Godfrey to this 
and said other defendants, it was informed 
and believed, that said William Reed had be- 
fore that time filed his petition to be declared 
a bankrupt. And this defendant, further an- 
swering, admits that it knew and believes 
the said other defendants knew, at the time 
of the assignment and eonvej-ance of said 
mortgage to it and said other defendants, as 
well from the date of said instrument, and of 
the record thereof, as from other information, 
that the same was made and executed on 
said nineteenth day of March. But this de- 
fendant denies, that at or before the assign- 
ment and conveyance of said mortgage to this 
and said other defendants, it knew or was in- 
formed, or that said other defendants knew 
or were informed, so far as this defendant is 
informed, or believes, the circumstances un- 
der which said mortgage was made by said' 
Reed to said Godfrey, except that the same 
was given to said Godfrey as security for his 
said claims against, and liabilities for, said 
Reed. That said deeds of mortgage, so made 
by said William Reed to said Godfrey, were 
expressed therein to be, and were made for 
the purpose of securing to said Godfrey 
whatever was due from said Reed to said 
Godfrey on account, and to indemnify and 
save harmless the said Godfrey from all dam- 
age, cost, charge, and trouble, for and on ac- 
count of the liabilities of said Godfrey, as 
surety or indorser for said Reed; and on all 
acceptances made theretofore by said God- 
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frey for the accommodation of said Reed. 
That on said nineteenth day of Jlarch, said 
Reed was, as this defendant is informed, and 
believes, indebted to said Godfrey on account 
in the sum of sixty dollars and eighty-three 
cents, and the said Godfrey was then and 
there under liabilities to this defendant for 
and on account of the said Reed, as indorser 
of his. said Reed's, promissory notes, in the 
sum of three thousand two hundred and 
ninety-five dollars. And said Godfrey was 
also then and there, as this defendant is in- 
formed and believes, under liabilities to said 
other defendants, as indorser, joint promis- 
sor, surety, or otherwise, for said Reed, in 
the respective sums, and upon the respective 
contracts. That on the said twenty-first day 
of March, one of the said notes, so indorsed 
by said Godfrey for the said Reed, beaiing 
date the seventeenth day of January, last 
past, for the sum of eight hundred and fifty 
dollars, became due and payable, which said 
note was then and there the property of this 
defendant; and payment was duly demand- 
ed by this defendant of said Reed, who de- 
clined to pay the same; and thereupon due 
notice was on the same day given by this 
defendant to said Godfrey, and said Godfrey 
requested to pay the same, and suits had been 
instituted against said Godfrey, founded on 
his said liabilities for said Reed; and there- 
upon and after the said assignment and con- 
veyance by said Godfrey to this defendant 
of said mortgage of goods and chattels, so 
made to said Godfrey by said Reed, on said 
nineteenth day of March, as'aforesaid, this de- 
fendant took possession of said goods and chat- 
tels; and this defendant, with the consent of 
said Reed, in order to avoid the loss and in- 
jury that might otherwise arise from keeping 
said goods, and the depreciation thei'eof, did 
empower said Reed to sell said goods and 
chattels by retail, and at private sale, for the 
benefit, and as agent of, this defendant, as 
the holder of said mortgage so made thereof 
by said Reed, this defendant agreeing to al- 
low said Reed a reasonable sum for his seiv- 
ices and expenses therein. And said Reed 
did thenceforth, until on or about the first 
day of June then next, proceed to sell and 
dispose of said goods as aforesaid, and did 
receive therefor for this defendant the sum 
of one thousand and sixty-five doUai-s and 
forty-one cents, being on the average the 
prime cost of said goods, as this defendant 
is informed and believes. And this defend- 
ant did allow and pay said Reed for his said 
services and expenses during said period, the 
sum of one hundred and eighty dollars, and 
after the said first day of June then next, 
and after the expiration of more than sixty 
days from the period when said suits had 
been brought against said Godfrey, founded 
on said liabilities; and when said note of 
said Reed, indorsed by said Godfrey, for the 
sum of eight hundred and fifty dollars, be- 
came due, and payment thereof was declin- 
ed and lefused by said Reed, this defend- 
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ant, Tvlth the consent of said other defend- 
ants, for whose benefit, as well as its own, 
said mortgage was then held by this defend- 
ant, did in the belief, as well that tlie residue 
of said stock would be most advantageously 
disposed of at public auction, and with least 
pecuniary loss, as in the exercise of what It 
considered, and now considers, its legal 
rights, proceed to sell and dispose of said 
stock at public auction, and in different par- 
cels, in the towns of Taunton, Fall IliTer, 
and New Bedford, in said district; and did 
receive, as the net proceeds of said sales, the 
sum of three thousand five hundred doUai-s 
and eighty-seven cents. And the defendant 
further says, that on the seventh day of said 
June, this defendant and said other defend- 
ants, did enter on, and take . possession of, 
said real estate for condition broken, and that 
the sums received by this defendant, and 
said other defendants, as rents and profits of 
the real estate, since possession was so taken, 
amounted to forty-seven dollars and thh'ty- 
three cents, and no more. And that the sums 
thus received by this defendant, and said oth- 
er defendants, from out the sales of said per- 
sonal property, and from the rents and prof- 
its of said real estate, have been paid over 
and distributed, after deducting the sum of 
forty-two dollars and seventy-seven cents, 
actually expended in the sale and collections 
aforesaid, to and among this defendant,^ and 
all said defendants, in proportion to their re- 
spective claims aforesaid, except a small por- 
tion thereof, which amounts to less than the 
sum of one hundred dollars, all which sums, 
thus paid over and distributed among said 
creditors and this defendant, have been in- 
dorsed and applied towards the payment and 
discharge of said notes, so held by this de- 
fendant, and said other defendants, respec- 
tively. And that neither of the said liabili- 
ties of said Godfrey for said Reed, so held by 
this defendant, has been wholly extinguished 
and satisfied. Nor, as this defendant is in- 
formed and believes, has either of the liabili- 
ties of said Godfrey for said Heed, held by 
said other defendants, been wholly extin- 
guished or satisfied. Nor has any part of 
the said liabiUties, thus held by this defend'^ 
ant, or by said other defendants, so far as 
this defendant is informed, or believes, ever 
been diminished or paid, in part or in whole, 
except by the application of the said proceeds 
of said personal property, and rents and prof- 
Its of said real estate, as aforesaid; nor has 
said Godfrey, so far as this defendant knows, 
is informed, or believes, any other securities 
or means given or furnished him by said 
Beed, for discharging said debts and lia- 
bilities. And that the said assignment and 
conveyance, so made to this defendant of 
said personal property on said twenty-first 
day of March, is by this defendant supposed 
to be in force and effect; and that it was not, 
as far as this defendant knows, is informed, 
or believes, ever supposed, understood, or 
agreed, that upon the execution of said deeds 
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or assignments, bearing date the said twen- 
ty-sixth day of May, the said former assign- 
ment bearing date the twenty-first day of 
March, was revoked or annulled; nor was 
any assignment to that effect ever signed, 
sealed, or executed by this defendant, nor, so 
far as this defendant knows, is informed, or 
believes, by said other defendants." 

The answer of the Institution for Sav- 
ings was substantially the same. After- 
wards Godfrey became bankrupt, and his 
assignee was made a party to the bill. The 
general replication was filed, and the cause 
came on for hearing upon the pleadings and 
evidence, and was argued by— 

F. G. Loring, for plaintiff. 

Mr. Bartlett, for respondents. 

STORY, Circuit Justice. On the 19th of 
March, 1842, William Reed (the bankrupt) 
made the two deeds of conveyance on mort- 
gage to Godfrey, which are now sought to 
be set aside as fraudulent and void, under 
the bankrupt act of 1841, c. 9. On the same 
day, Reed signed and swore to a petition 
for the benefit of the bankrupt act, as a 
voluntary bankrupt; and his petition was 
filed in the district court on the succeeding 
Monday, (the 21st of March), and has been 
acted upon in the district court, and Reed 
has since, under the same, been declared a 
bankrupt. One of these deeds purported to 
convey to Godfrey "all the right, title and 
interest" which he (Reed) then had "in and 
to any lands, buildings and real estate," in 
the county of Bristol. The other deed pur- 
ported to convey to Godfrey, "all the goods, 
wares and merchandise, consisting of wool- 
len, cotton, linen, and other cloths, silks, 
ribbons, laces and handkerchiefs, hose, car- 
petings and rugs, and various other articles 
of dry goods merchandise, now In the store 
occupied by me," and situate in Taunton. 
In point of fact, the last deed comprehended 
all his stock in trade, arid the other deed 
nearly all his real estate, leaving him in 
the possession and ownership only of his 
furniture and some other personal property, 
not included in the mortgage to Grodfrey. 
Godfrey on the same 21st of March convey- 
ed to the Cohannet Bank, In mortgage, "all 
the right, title and interest," which he then 
had "in and to all and singular the goods, 
wares, and merchandise, of every name and 
description In the store," etc., which he de- 
rived from the mortgage to him by Beed of 
the 19th of March. By subsequent deeds, 
on the 26th of May following, Godfrey con- 
veyed "all his right, title and interest," as 
well in the goods aforesaid, as in the real 
estate aforesaid, so conveyed to him by 
Beed, to the Cohannet Bank, the Institution 
for Savings, and to Samuel Blake, and five 
other persons, who were his creditors in 
fee, as security for their debts; and thereby 
on, and in consideration thereof, the said 
creditors on the same day by their deed 
agreed to withdraw and discharge their at- 
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taehments upon the property of Godfrey. 
Godfrey afterwards became a bankrupt and 
his assignee is made a party to the bill. 
The second section of the bankrupt act of 
1841, e. 9, provides "that all future pay- 
ments, securities, conveyances, or transfers 
of property, or agreements made or given 
by any bankrupt in contemplation of bank- 
ruptcy, and for the purpose of giving any 
creditor, indorser, surety or other person 
any preference or priority over the general 
creditors of such bankrupt; and all other 
payments, securities, conveyances or trans- 
fers of property, or agreements made or 
given by any such bankrupt, in contempla- 
tion of bankruptcy, to any person whatso- 
ever, not being a bona fide creditor or pur- 
chaser for a valuable consideration, without 
notice, shall be deemed utterly void, and a 
fmud upon this act." 

The first and main question is, whether 
the conveyances so made by Heed to God- 
frey come within the reach of this enact- 
ment. If they do, then another question 
will remain, whether the defendants claim- 
ing under Godfrey are entitled to protection, 
as being bona, fide purchasers of the same 
for a valuable consideration, vt-ithout notice. 
It does not strike me, that there is any sub- 
stantial doubt upon the facts and circum- 
stances resting on either point. 

In the first place, nothing can be clearer 
than that Reed intended by the deeds in 
controvei-sy to give a preference to Godfrey 
over all his other creditors. He conveyed to 
him all his stock in trade, and nearly all his 
real estate, leaving but a small residue, 
either of personal or real estate. Godfrey 
well knew of his embarrassments; and Reed 
himself admits that his whole property was 
about $24,000, and his debts and liabilities 
amounted to about the same sum. So it is 
plain beyond controversy, that a preference 
was intended to be given to Godfrey over the 
other creditoi-s, in case of any deficiency; 
and Reed states, that he did not at the time 
suppose that he was able to meet all his 
engagements at their maturity. If it were 
necessary under such circumstances to rely 
upon authorities in confirmation of this doc- 
trine, the cases of Harman v. Fishar, 1 
Cowp. 117, 123; Thornton v. Hargreaves, 7 
East, 544; Compton v. Bedford, 1 W- Bl. 
362; Hooper v. Smith, Id. 441,— will be found 
to support it Then, as to the conveyances 
being made in contemplation of bankruptcy, 
in the sense in which these words are used 
in the bankrupt act of 1841, c. 9, § 2, I have 
already had occasion to consider this subject 
in former cases, and especially in the ease of 
Arnold v. Maynard [Case No. 561], and 
Hutchins V. Taylor [Id. 6,953]. In these 
cases, it was expressly decided that the words 
"in contemplation of bankruptcy," in the 
act, were not limited to, and did not mean 
the contemplation on the part of the bank- 
nipt of committing an act of bankruptcy 
within the terms of the act, for which his 
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creditors might proceed against him in in- 
vitum, or his own contemplation of volun- 
tarily taking the benefit of the act; but that 
they properly meant the contemplation of a 
state of bankruptcy, or known insolvency 
and inability to cany on his business, and a 
stoppage of his business. In other words, 
that he contemplated a breaking up and fail- 
ure and stoppage of his trade or business, 
and thus to become, in the sense of the old 
law, a bankrupt, or one whose trade and busi- 
ness is broken up, his counter or table being, 
in a figurative sense, bankus-ruptus. 2 Bl. 
Comm. 471, note e. In addition to the Eng- 
lish eases cited in suport of this doctrine in 
the case of Arnold v. Maynard [supra], I 
might add the more recent case of Gibson v. 
Muskett, 4 Man. & G. 160, where Lord Chief 
Justice TIndal said, "Then the question is, 
whether this was not money paid In contem- 
plation of bankruptcy, that is, under such cir- 
cumstances that any prudent man, taking a 
reasonable view of his situation and the sur- 
rounding circumstances at the time, might 
fairly expect bankruptcy to follow." But I 
did not found myself on the cases of Arnold 
V. Maynard and Hutching v. Taylor [supra], 
nor do I in the present case found myself, up- 
on the constnaction of the words, as applied 
to the English bankrupt statute, but upon 
their true meaning and objects as used in 
our own act of 1841, c. 9. Reed must be 
presumed to have known the natural conse- 
quences of his acts in making these convey- 
ances. He could not but have known, that 
these conveyances, transferring the bulk of 
his property, did give a preference to God- 
frey, which was a fraud upon the bankrupt 
act, entitling his other creditors to proceed 
against him therefor in invitum, under the 
first section of the act. It was an attempt, 
on his own part, to divide his property among 
his creditors in a manner prohibited by the 
bankrupt act, at the very moment when he 
was about to fail in business, and when he 
knew that he must by those very conveyances 
break up and stop his whole trade and means 
of carrying it on. Nay, the present case dem- 
onstrates that he must at the time have had 
it in contemplation to take the benefit of the 
bankrupt act, as a voluntary banknipt; for 
on the same day, and at most at a few hours 
after he had made these conveyances, he ac- 
tually signed and swore to a petition to be 
filed for the benefit of the act, and that peti- 
tion was immediately proceeded in, and he 
has been since declared a bankrupt accord- 
ingly. Such acts cannot be overcome or gain- 
said by any declarations,— even if Reed had 
made them,— that he did not, at the moment 
of executing these conveyances, contemplate 
taking the benefit of the bankrupt act; but 
that it was an after-thought. The law will 
not tolerate such evasions of its obligations, 
nor pennit any man to set up his own pri- 
vate and secret intentions to subvert the just 
conclusions to be drawn from his overt acts 
and notorious embai-rassments, and stoppage 



£17 Fed. Gas. page 863] 



(Case No. 9,856) MOESE 



of Ms business. The language of Lord EUen- 
borough in Thornton v. Hargreaves, 7 East, 
544, 547, is very significant upon this subject; 
and in its circumstances it approaches very 
nearly to the present See, also, Newton v. 
Chanter, Id. 138, 143. It would make no dif- 
ference in the present case, that Godfrey was 
not aware, that the csmveyances were made 
with an intention to give him an unlawful 
preference over the other creditors, and in 
contemplation of bankruptcy; for the act 
makes such conveyances under such circum- 
stances utterly void, whether the grantee has 
such knowledge or not. But, in fact, it is not 
susceptible of any reasonable doubt, that 
Godfrey at the time was aware of the des- 
perate circumstances of Keed, and he could 
not but know, that these conveyances, em- 
bracing the bulk of his property, necessarily 
amounted to a failure and stoppage in* his 
business, and reduced him to a state of posi- 
tive and immediate inability to pay his other 
debts. Without, therefore, going farther into 
the details of the case, it appears to me that 
th^ conveyances to .Godfrey were fraudulent 
in the sense of the bankrupt act of 1841, hav- 
ing been made in contemplation of bank- 
ruptcy, and with intent to give Godfrey a 
preference over the other creditors. 

In the next place, how stands the case as 
to the Cohannet Bank, upon the transfer to 
them, on the 21st of March, 1842, by Godfrey? 
It is suggested, that they are bona fide pur- 
chasers, without notice of the invalidity of 
the conveyances to Godfrey. Now, the an- 
swer of the bank does, in part, deny that at 
the time when the transfer was made to the 
bank by Godfrey, the bank knew, that the 
deed of conveyance of the same property by 
Reed to Godfrey was given in contemplation 
of bankruptcy, and to give Godfrey a prefer- 
ence- over other creditors. But I do not find, 
that the bank denies, that at the time, that 
the transfer was so made to the bank, they 
did not know, that Reed had actually failed 
in business, and stopi)ed payment, and broken 
up his business, and that the property there- 
in stated was his whole stock in trade. In- 
dee^, I should infer, that the bank must well 
have known all these facts, for the transfer 
was made to the bank soldy, as the deed 
shows, as security for certain notes of Reed, 
indorsed by Godfrey; so that the apparent 
object was to get security for the payment of 
the notes of Reed, and not for any debts of 
Godfrey, due from him personally. If so, the 
bank was certainly put upon inquiry, and 
was bound to inquire into and to ascertain 
the true nature of the transaction between 
Reed and Godfrey. 

And this leads me to remark, that the bank 
does not stand within the predicament of be- 
ing a bona fide purchaser, for a valuable con- 
sideration, without notice, in the sense of the 
rule upon this subject. The bank did not 
pay any consideration therefor, nor did it sur- 
render any. securities, or release any debt due, 



either from Reed or Godfrey, to it The 
transfer from Godfrey was a simple collat- 
eral security, taken as additional security, for 
the old indebtment and liability of the par- 
ties to the notes described in the instrument 
of transfer. It is true, that, as between God- 
frey, and Reed, and the bank, the latter was 
a debtor for value, and the transfer was val- 
id. But the protection is not given by the 
rules of law, to a party in such a predica- 
ment merely. He must not only have had 
no notice, but he must have paid a considera- 
tion at the time of the transf^, either in mon- 
ey, or other property, or by a surrender of 
existing debts or securities, held for the debts 
and liabilities. See Story, Eq. PI. §§ 604a, 
662, 805; Boone v. Chiles, 10 Pet [35 U. S.] 
177, 210-212; Stanhope v. Earl Vemey, 2 
Eden, 81; Mr. Butler's note to Co. lAtt. 290- 
29G, note 1, § 13; Willoughby v. WiUoughby, 
1 Term R. 763^ 767; Maundrell v. Maundrall, 
10 Ves. 246, 261. But here the bank has 
merely possessed itself of the property trans- 
ferred, as auxiliary security for the old dftbts 
and liabilities. It has paid or given no new 
consideration upon the faith of it It is, 
therefore, in truth no purchaser for value in 
the sense of the rule. Mr. Chancellor WaJ- 
worth in Dickerson v, TUlinghast, 4 Paige, 
215, seems to have gone somewhat farther, 
and to have held, that a transfer to a grantee 
in payment of a pre-existing debt, without 
giving up any security, or divesting himself 
of any right, or placing himself in a worse 
situation than he was in before, of an estate, 
upon which there was a prior unrecorded 
mortgage, of which the grantee had no notice, 
did not make him a pwchaser, in the sense of 
the rule, for a valuable consideration; but 
that there must be some new consideration, 
in order to entitle him to a preference over 
the prior mortgagee. I do not say, that I 
am prepared to go quite to that length, see- 
ing, that by securing the estate as payment, 
the pre-existing debt is surrendered and ex- 
tinguished thereby. But here, there was no 
such surrender or extinguishment or pay- 
ment; and the general principle adopted by 
the learned chancellor is certainly correct, 
that there must be some new consideration, 
moving between the parties, and not merely 
a new security given for the old debts or li- 
abilities, without any surrender or extinguish- 
ment of the old debts and liabilities, or the 
old securities therefor. See, also, Coddington 
V. Bay, 20 Johns. 637. So that upon this 
ground alone the title of the bank would fail. 
The case of Swift v. Tysen, 16 Pet [41 tJ. 
S.] 1, does not apply. In the first place, there 
the bill was taken in payment or discharge 
of a pre-existing debt In the next place, it 
was a case arising upon negotiable paper, and 
who was to be deemed a bona, fide holder 
thereof, to whom equities between other par- 
ties should not apply. Such a case is not 
necessarily governed by the same considera- 
tions, as those applicable to purchasers of 
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real or personal property, under the rule 
adopted ty courts of equity for their protec- 
tion. 

But there is another ground, independent of 
this, and quite decisive against the bank. 
It is this, that the very deed of transfer, by 
its terms, purports to "sell, assign, transfer, 
and set over" to the hank, all the right, title, 
and interest of Godfrey, in and to the stoelc 
in the store, derived from the mortgage of 
Reed; and it contains no covenants whatso- 
ever, as to the title or otherwise. So that it 
is a mere naked conveyance to the hank, of 
the very right, title, and interest, which God- 
frey derived from the mortgage of Reed, 
and nothing more. The hank, therefore, took 
nothing but the "right, title, and interest," 
of Godfrey, subject to all its original infirm- 
ities, and can now claim under it nothing, 
which Godfrey himself could not claim 
against the assignee. This view of the mat- 
ter ends the case, so far as respects the title 
of the bank under this deed. 

The same objections, for the most part, ap- 
ply to the deeds executed by Godfrey to the 
Cohannet Bank, and others, on the 26th of 
May, 1842. Each of them is a conveyance of 
all the "right, title, and interest" of Godfrey, 
derived under the mortgage deeds executed 
to him by Reed, on the preceding 19th day 
of March. There is this farther most im- 
portant fact, that Reed had signed a petition 
on the same day (19th of Slarch), for the ben- 
efit of the bankrupt act, that it was filed and 
acted on in the district court forthwith, and 
that Reed has under the proceedings been 
declared a bankrupt. The exact time when 
he was declared a bankrupt, does not ap- 
pear; but I presume it was before the exe- 
cution of those deeds, on the 26th of May. 
Now the pendency of these proceedings in 
the district court, at the time, would be con- 
structive notice thereof, to all the grantees 
under those deeds. But they admit, that 
they had in fact actual notice thereof, at 
the time of the execution of the deeds. They 
were, therefore, put upon inquiry, and bound 
to know, that the very deeds under which 
Godfrey claimed,^ and the very "right, title, 
and interest," which he conveyed to them, 
were executed on the same day, that he 
signed his petition for the benefit of the 
bankrupt act. Under such circumstances, it 
is impossible for them justly to insist upon 
the defence, that the conveyances executed 
by Reed, on the eve of bankruptcy, convey- 
ing the bulk of all his property, real, and 
personal, to a single creditor, were not acts 
done in contemplation of bankruptcy, and 
with a view to give that creditor a prefer- 
ence over all others. It is true, that they 
surrendered their attachments upon God- 



frey's property, and made other arrange- 
ments, by which the Cohannet Bank agreed 
to put the whole rights acquired by it, in the 
stock of Reed, by the deed of the 21st of 
March, into a common fund, and share, pro 
rata, with the other creditors, who were par- 
ties to those conveyances. But still, they 
bargained only for all the "right, title, and 
interest" of Godfrey, derived under the deed 
from Reed. Godfrey, by the same deed, as- 
signed to the same grantee all his claims 
agains't William Reed the bankrupt, and al- 
so against John Reed, and "against the es- 
tates, or assignees, of the said William, and 
John." The surrender of their attachments 
might be a valuable consideration for the 
deeds of Godfrey to tbem, under certain cir- 
cumstances, but not under circumstances 
like the present, where they had notice of 
the time and circumstances of the bankrupt- 
cy of Reed. And besides; they purchased, 
if, indeed, they could b'e called purchasers at 
all, only the "right, title, and interest" of 
Godfrey, in the premises, with all the infirm- 
ities, and subject to all the equities, be- 
longing thereto. So that the case, as to 
these grantees, also falls back upon the va- 
lidity 'of th6 conveyances to Godfrey by 
Reed, and must be treated as if Godfrey now 
claimed the property under those convey- 
ances. 

I am, therefore, of opinion, that it ought to 
be declared, that the said deeds made by 
Reed to Godfrey, and by Godfrey to the oth- 
er defendants, ought to be declared void, as 
against the assignee of Reed; that the said 
Cohannet Bank, and the other defendants, 
be decreed to execute a release of all their 
right, title, and interest in, and to the real 
estate of the said Reed described therein, 
in siich form as shall be settled by the 
master; and that the said defendants be re- 
quired to account for, and pay over to the 
said assignee, the rents, and profits there- 
of, received by them; and also, that the said 
Cohannet Bank, and the other defendants, 
be required to account for, and pay over to 
the said assignee, all the proceeds of the 
said stock in trade, conveyed by the said 
Reed, to the said Godfrey, by the deed of 
the 19th of March, 1842, so far as the same 
shall have been sold, or otherwise disposed 
of, by the said bank and the other defend- 
ants respectively. And that it be referred to 
the same master, to take an account there- 
of, and to report to the court upon all the 
matters aforesaid. And all further orders 
are reserved until the coming in of the mas- 
ter's report, or the further order of the court 
in the premises. 
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Case No. 9,857. 

MORSE et al. v. MASSACHUSETTS NAT. 
BANK. 

FISKE V. SAME. 

[1 Holmes, 209.] i 

Circuit Court, D. Massachusetts. March, 1873. 

Statdtb of Frauds— Debt of Another— Promise 
OF Bank to Pay Check. 

A verbal agreement by a hank, made with 
the payee, on presentment of a check on the 
hank, the bank then having no funds of the 
drawer on deposit, to pay the check if the payee 
will deposit it in another bank, so that it shall 
be presented for payment through the clearing- 
house, is within the statute of frauds. 

Actions at law by [Stephen Morse, Jr., and 
others, and Frank S. Fiske] the payees of 
certain checks drawn by one Beal on the de- 
fendant bank. The defendant demurred to 
the declarations, and the cases were heard 
on the demurrers. 

George S. Hale and George S. Hillard, for 
plaintiffs. 

Preston & Kimball and Converse & Kelley, 
for defendant. 

SHEPLEY, Circuit Judge. The declara- 
tion in each of these cases alleges that the 
plaintiff, on the twenty-ninth day of August, 
1866, was the owner and possessor of a cheek 
drawn and signed by one B. Franklin Beal, 
whereby Beal directed the Massachusetts 
National Bank to pay to the order of the 
plaintiff the sum of ten thousand two hun- 
dred and ninety dollars; that the plaintiff 
on the same day presented the check for pay- 
ment; and the defendants, in consideration 
that the plaintiff would deposit said check 
for collection in some other bank in the city 
of Boston, so that the same should be pre- 
sented for payment through an association 
called and known as the Glearing-House As- 
sociation, promised and agreed with the 
plaintiff, that, upon such presentation, they, 
the said defendants, would pay the same; 
and the plaintiff alleges that, in considera- 
tion thereof and in pursuance of the said re- 
quest, he did agree to deposit said check in 
some other banS. in Boston, that the same 
should be transmitted from said bank 
through the clearing-house for payment; and 
accordingly did deposit it in the First Na- 
tional Bank; and the check was, by the First 
National Bank, through the Clearing-House 
Association, duly presented to defendants 
for payment, and defendants refused to pay 
the same. Defendants demur to the declara- 
tion, and plaintiffs join in the demurrer. 

There is no averment that, at the time of 
presentation of the check, the drawer had 
any funds on deposit in the defendant bank, 
or that defendant at that time was under any 
obligation to honor his cheeks. 

1 [Reported by Jahez S. Holmes, Esq., and 
here reprinted by psrmission,] 
17FED.CAS. — 55 . 
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The suit is brought by the original payee 
of the check, and not by an indorsee or subse- 
quent assignee or bona fide holder for value. 
The question presented is, whether, when a 
check is drawn upon a bank by a drawer 
who has no funds on deposit to pay the 
check, the bank is liable upon its verbal prom- 
ise to pay, 'if the holder would deposit the 
check in another bank and have it presented 
through the Clearing-House Association; in 
case the holder agrees to deposit, and does 
so deposit, the cheek in another bank, and 
have it presented. 

The contract of a bank with a depositor is 
to pay his checks when presented for pay- 
ment, if, at the time of presentment of the 
check, he has funds on deposit sufficient to 
pay the check. Cashiers of b'anks are held 
out to the public as having authority to act 
according to the general usage, practice, and 
com-se of business conducted by the bank; 
and their acts, within the scope of such 
usage, practice, and course of business, will 
in general bind the bank in favor of third 
persons possessing no other knowledge. Mi- 
nor V. Mechanics' Bank, 1 Pet. [26 U. S.] 70; 
Merchants' Bank v. State Bank, 10 Wall. 
[77 U. S.] 604. To this extent the liability 
of the bank for the acts of its officers is 
recognized in the opinions of the dissenting 
justices, as well as in the opinion of the .court 
in the case last cited. And in that case, 
where a cashier haa certified as "good," 
checks of a drawer having no funds on de- 
posit to pay the checks, it was held that it 
should have been left to the jury to deter- 
mine whether from the evidence as to the 
powers exercised by the cashier, with the 
knowledge and acquiescence of the directors, 
and the usage of other banks in the same 
city, it might not be fairly inferred that! the 
cashier had authority to bind tlie bank by 
such ceitificate. The certificate of the cash- 
ier of a bank that a check is "good," is a 
representation of a present existing fact, 
within his knowledge as cashier; and if that 
certificate be made by him in the course of 
his ordinary business as cashier, it will bind 
the bank in favor of innocent third persons, 
upon the principle of estoppel in pais, even 
if the certificate be not true and the drawer 
of the check has no funds on deposit in the 
bank. The ordinary duties of a cashier are 
w^ell known. They are to keep the funds, 
notes, bills, and other choses in action, of 
the bank, to be used from time to time for 
the exigencies of the bank; to receive di- 
rectly, and through subordinate officers, all 
moneys and notes of the bank; to surrender 
notes and securities upon payment; to draw 
checks; to withdraw funds of the bank 
on deposit; and, generally, to transact, as 
the executive officer of the bank the or- 
dinary routine of business. But the or- 
dinary duties of a cashier do not compre- 
hend the making of a contract which in- 
volves the payment of money without an 

express authoiity from the directors, unless 
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it be sucli as relates to the usual and cus- 
tomary tmnsactions of the bank. Bank of 
U. S. V. Dunn, 6 Pet. [31 U. S.] 59; U. S. v. 
Bank of Columbus, 21 How. [62 U. S.] 364. 

Defendant contends that it was not in me 
power of any cashier or other officer of a 
national bank to make a valid promise to 
pay a check not drawn agaiast funds de- 
posited in the bank, simply in consideration 
that the holder of the check wiU present it 
through some other bank, and have it pass 
through the clearing-house. If this point 
in relation to the authority of the cashier 
or teller, or other officer of the bank as such 
cashier, teller, or other officer merely, were 
open on the state of pleadings in this case, 
I should not find much difficulty in deciding 
that such a promise was wholly outside of 
the ordinary duties of a cashier or other 
officer of the bank, and would not bind the 
bank in the absence of proof of express 
delegation from the board of directors of 
power to make the contract. But the decla- 
ration in this case avei-s that the promise 
was made by the bank, not by the cashier 
or any other officer, and the demurrer ad- 
mits the averment. Willets v- Phenix 
Bank, 2 Duer, 129. The case must, there- 
fore, on the pleadings, be considered as pre- 
senting the question of the liability of the 
bank- upon the promise declared upon as the 
promise of the bank. 

There was no representation made in this 
case hy any officer of the bank that the 
drawer had any funds in the bank when the 
check was presented. If such was the case, 
the bank was bound to pay the check on ptes- 
entation. The refusal of the bank to do 
so, although accompanied with a promise to 
pay it at a future time, was in fact in- 
formation to the holder of the check that 
the bank had no funds of the drawer on 
deposit at that time wlierewith to pay the 
check. The case does not, therefore, fall 
within that class of cases like Pope v. 
Bank of Albion, 59 Barb. 226, in which it 
has been held that any language, whether 
verbal or written, employed by an officer 
of a banking institution whose duty it is to 
know the financial standing and credit of 
its customers, representing that a check 
drawn upon it is* good, and will be paid, 
estops the bank from thereafter denying, 
as against a bona fide holder of the cheek, 
the want of funds to pay the same. Nor 
do the plaintiffs in these cases represent 
bona fide holders of the checks, who have 
purchased the same upon the strength of 
such representations. There does not ap- 
pear to be any thing in this case to take 
the promise declared on out of the opera- 
tion of the statute of frauds. 

A cheek is merely evidence of a debt due 
from the drawer. Whether it shall operate 
as payment or not, depends on two facts: 
first, that the drawer has funds to his cred- 
it in the bank upon which it is drawn; 
iind, second, that the bank is solvent, or 



in other words, pays its bills and the checks 
duly drawn upon it, on demand, Taylor v. 
AYUson, 11 Mete. [Mass.] 51. 

There being no funds of the drawers of 
these checks in the bank, the bank received 
no benefit or advantage from the promise 
of the holder to deposit the checks in the 
other bank, and that the same should be 
presented through the clearing-house. The 
promisors lost nothing by such promise. 
They had seasonably presented the checks; 
were guilty of no laches; were not even 
obliged to notify the drawers of the non- 
payment, the drawee having no funds. They 
did not disable themselves from enforcing 
their debt against Beal, or promise to delay 
enforcing or collecting it. They were as 
much at liberty to collect their debts of 
Beal, while the impaid cheeks were in the 
banks, or clearing-house, for collection, as 
if they were in fact, as they were in law, 
in their own possession. 

The debt remained the debt of Beal. The 
promise of the bank to pay it was a prom- 
ise to pay the debt of another, and void un- 
der the statute of frauds. This is not a 
case where the guaranty or promise which is 
collateral to the principal contract is made 
at the same time and becomes an essential 
ground of the credit given to the principal 
or direct debtor. In this case, the collateral 
undertaking of the bank was subsequent to 
the creation of the debt, and was not the in- 
ducement to it, though the subsisting liabil- 
ity was the ground of the promise. There 
must, to sustain the promise and take it out 
of the operation of the statute, be some other 
and further consideration shown; for the 
considei-ation for the original debt will not 
attach to this subsequent promise. Wain v. 
Warlters, 5 East, 20; Leonard v. Vreden- 
burg, 8 Johns. 31. The promise of the payees 
of these cheeks, as set out in the declaration, 
does not amount to such further and new 
consideration as to take the case out of the 
operation of the statute. It is contended 
that it amounts to a parol acceptance of the 
checks, and that a parol acceptance of a 
check is good. Authority may be found in 
many text-books of writers of high authority 
upon commercial law, for the proposition 
stated, without qualification or exception, 
that a parol acceptance of a bill is good. 
Vide 1 Pars. Notes & B. 2So. But it is be- 
lieved that an examination of the eases cit' 
ed in support of this proposition will not 
sustain its application to the case of a parol 
accommodation acceptance of a bank check. 
A verbal acceptance of, or a verbal promise 
to accept, a chock when the acceptor has 
funds of the drawer in his hands, is entirely 
without the operation of the statute, from 
the consideration that the drawee's engage- 
ment is, in fact, to pay his own debt to the 
drawer, the owner of the funds. But it is 
not perceived how any sound reason can be 
given why a verbal acceptance, or pi*omise 
to accept, for the mere accommodation of the 
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drawer, without funds or value receivea,- 
should not be treated as within the statute. 
Browne, St. Frauds, §§ 172, 174; Quin v. 
Hanford, 1 Hill, 82; Pike v. Irwin, 1 Sandf. 
14; Pillans v. Van llierop, Burrows, 1663; 
Johnson v. Collings, 1 East, 98; Curtis v. 
Brown, 5 Gush. 488, and cases cited; Dex- 
ter V. Blanchard, 11 Allen, 365. Courts 
Lave frequently expressed their dissatisfac- 
tion that the rule with regard to implied as 
well as" parol acceptance's of bills has been 
carried as far as it has, and their regret, as 
stated in Boyce v. Edwards, 4 Pet. [29 XJ. 
S.] 122, "that any other act than a written 
acceptance of the bill had ever been deemed 
4in acceptance." In Townsley v. Sumrall, 2 
Pet. [27 U. S.] 170, which decides that a ver- 
bal accommodation acceptance is taken out 
^f the statute by the circumstance that the 
party to whom the promise was made paid 
money on the strength of it, the whole opin- 
ion on this point in the case proceeds upon 
the assumption, that, without some new and 
•original consideration moving between the 
parties to the collateral undertaking, a ver- 
Tjal accommodation acceptance is within the 
statute. The mischief of the rule holding 
parol acceptances of bills to be good was so' 
apparent, that the subject has been regulat- 
ed by statute in several of the states, requir- 
ing the acceptance to be in writing; and in 
England, by the statute 1 & 2 Geo. IV. c. 78, 
^n acceptance of an inland biU must be in 
writing, and on the bill itself. But the rea- 
sons given for holding good a parol accom- 
modation acceptance of a bill of exchange 
do not apply to the case of a bank check. 
The distinguishing characteristics of checks, 
as contradistinguished from bills of ex- 
■change, are, that they are always drawn 
upon a bank or a banker; that they are 
payable immediately on presentment with- 
out the allowance of any days of grace; 
.and that they are never presentable for ac- 
ceptance, but only for payment. Story, 
Prom. Notes, § 489, and cases cited in note. 
The promise declared on does not amount to 
.an acceptance. If it be treated either as a 
promise to accept or a promise to pay, it can- 
not avail the plaintiffs. No consideration to 
•support the promise is stated, or appears. 
The checks were not taken on the faith of 
•such promise. The holder gave nothing, and 
relinquished no advantage for the promise. 
AU the cases, including those before cited, 
^hich hold that a promise to accept amounts 
to an acceptance, put the doctrine on the 
groimd that the holder has taken the bill on 
the faith of the promise. Coolidge v. Pay- 
son, 2 Wheat. [15 U. S.] 66; Schimmepen- 
nich V- Bayard, 1 Pet. [26 TJ. S.] 284; Adams 
■V. Jones, 12 Pet [37 U. S.] 207; Russell v. 
Wiggin [Case No. 12,105]. The promise de- 
clared on must be considered as one with- 
out consideration, and therefore nudum 
pactum. Overman v. Hoboken City Bank, 1 
Vroom [30 N. J. I.awl 61, 68. Demurrers 
sustained. 
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MORSE et al. v. O'REILLY, 

[4 Pa. Law J. Rtp. 75; 6 Pa. Law J. 501.] 

Circuit Court, E. D. Pennsylvania. Sept., 
1847. 

costkaots — vlolatiox — impossible op execu- 
' tion — forfeitdee — practice in equity 
—Patents. 

1. The process of a court of equity will not 
be afforded for the purpose of enforcing a for- 
feiture. 

2. When a contract has been violated in its 
essential terms, or when it has been made im- 
possible of execution, equity will relieve, if it 
can do so without prejudice; but it never en- 
forces anything in the nature of a forfeiture 
whether stipulated in the contract or implied 
from circumstances. 

3. While the exclusive rights of a patentee 
are specially guarded from intrusion, the eon- 
tracts which he makes to share them with third 
persons are interpreted and enforced in the 
same manner as ouier legal engagements. 

[Cited in May v. Chaffee, Case No. 9,332.] 

4. An injunction will not be granted against 
waste, where the title of the complainant is de- 
nied by the answer, and Jt is refused before an- 
swer, unless the defendant has had notice of the 
motion so as to enable him to make denial by 
affidavits. 

This was an application for a special in- 
junction. The bill was filed January 5, 1847. 
Upon the hearing, it appeared from the bill 
and aflfidavits read by the complainants, and 
the counter affidavits suffered by the court to 
be read on the part of the respondents, that on 
the 13th June, 1845, "the complainants, who 
were patentees of Morse's electro-magnetic 
telegi'aph, entered into a contract with the 
respondent, Henry O'Reilly, in which he stipu- 
lated at his own expeDse to use his best en- 
deavors to raise cap'tal for the construction 
of a line of Morse's electro-magnetic tele- 
graph to connect the great sea-board line at 
Philadelphia or at such other convenient point 
on said line as may approach nearer to Har- 
risburg in Pennsylvania, etc., etc., to Pitts- 
burgh, St. Louis, and the principal towns on 
the lakes. In consideration whereof it was 
agreed on the part of the complainants, that 
when the said O'ReiUy shall have procured 
a fund sufflciert to build a line of one wire 
from the connecting point aforesaid to Har- 
risburg, or any point farther west, to convey 
the patent right to said line so covered by 
capital in trust for themselves, and the said 
O'Reilly and his associates on the terms and 
conditions set forth in the articles of agree- 
ment and association constituting the "Mag- 
netic Telegraph Company," and providing for 
the government thereof with the following al- 
terations viz: "The amount of stock or other 
interest in the lines to be constructed, reserved 
to the grantors and assigns, shall be one- 
fourth part only, and not one-half of the 
whole, on so much capital as shall be re- 
quired to construct a line of two wires, but 
in all cases of a third wire, or any greater 
number, the stock issued on the capital em- 
ployed for such additional wire or wires shall 
be equally divided between the subscribers of 
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such capital and the grantors of the patent 
right or their assigns. No preference is to 
be given to the party of the first part and 
his associates in the construction of connect- 
ing lines, nor shall anything herein he con- 
strued to prevent an extension, by the parties 
of the second part, of a line from Buffalo, to 
connect -with the lake towns at Eriej nor to 
prevent the construction of a line from New 
Orleans to connect the Western towns directly 
with that city; but such line shall not be used 
to connect any Western cities or towns with 
each other which may have been already 
connected by said O'Reilly." In case of a 
sale of the entire patent right to the govern- 
ment, the grantors shall be bound to pay the 
actual reasonable cost of the lines constructed 
under this agreement, with twenty pei* cent, 
thereon, and no more, to vest the government 
with the entire ownership of such lines; pro- 
vided, as specified in the articles of agree- 
ment of the "Magnetic Telegi'aph Company," 
the purchase be made or provided for by con- 
gress before the 4th of March, 1847 (eighteen 
hundred and forty-seven.) "The tarifC of 
charges on the lines so constructed, shall con- 
form substantially to the tariff of charges on 
the great seaboard line before named, and in 
no case to be so arranged as to render the lines 
unequal in this respect, to the prejudice of 
either. Unless the line from the point cf 
connection with the sea-board route shall be 
constructed within six months from date to 
Harrisburg, and capital provided for its ex- 
tension to Pittsburgh within said time, then 
this agreement, and any conveyance in trust 
that may have been made in pursuance 
thereof, shall be null and void thereafter, 
unless it shall satisfactorily appear that 
unforeseen difficulties are experienced by 
said O'Heilly and his associates in obtain- 
ing from the state officers of Pennsylvania 
the right of way along the public works, 
and in that event the conditional annulment 
aforesaid shall take effect at the end of six 
months after such permission shall be given 
or refused. And any section beyond said 
last point, embraced within the provision of 
this agreement, which shall not be construct- 
ed by said O'Keilly and his associates, with- 
in six months after said parties of second 
part shall request said O'Reilly to cause 
such lines to be constructed, so as to ex- 
tend the connection at least one hundred 
and fifty miles beyond said last point, and 
in like ratio during each succeeding six 
months thereafter; then, in relation to all 
such sections of the line, this agreement 
shall be null and void, provided that such 
request shall not be made prior to the 1st 
day of April next, 1S46." "And the party 
of the second part shall convey said patent 
right, on any line beyond Pittsburgh to any 
point of commercial magnitude, when the 
necessary capital for the construction of 
the same shall have been subscribed within 
the period contemplated by this agreement, 
by reasonable persons, and not otherwise." 



The following is the preamble to the ar- 
ticles of association referred to in Mr. 
O'Reilly's contract, and made a part thereof, 
viz.: "Whereas, Samuel F. B. Moi-se, Leon- 
ard D. Gale and Alfred Vail, by their at- 
torney, Amos Kendall, and Francis O. J. 
Smith, in his own right, sole proprietors un- 
der the letters patent of the United States, 
of the right to construct and use Morse's 
electro-magnetic telegraph, on the main line 
of communication from the city of New 
York, through Philadelphia and Baltimore, 
to the city of Washington, have by deed of 
trust, bearing even date herewith, conveyed 
the same exclusive right to W. W. Corcoran 
and B. B. French, in trust, for the use of 
the said proprietors and the subscribers to 
the Stock of the Magnetic Telegraph Com- 
pany, with the limitations, under the con- 
ditions and in the manner set forth in said, 
deed and in these articles of association, 
whose names are hereunto affixed, do hereby 
constitute ourselves into a joint stock com- 
pany to be caUed the 'Magnetic Telegraph 
Company,' for the purpose of constructing 
and can-ying on a line of said telegraph 
from New York to AVashington, as afore- 
said, according to the following principles 
and regulations." 

The following are a portion of the powers 
vested in the trustees by those articles, 
viz.: "Article 9. The trustees shall have the 
power, and it shall be their duty forthwith 
to appoint the necessary agents, and take 
steps to secure the right of way to construct 
a line of telegraph, consisting of one or two 
wires, from New York to Philadelphia, and 
from time to time to call in such instal- 
ments of the capital stock as may be requi- 
site for that purpose. After the company 
shall provide a treasurer, all moneys col- 
lected for or belonging to the company, sha]l 
be paid to the treasurer for the time being, 
who shall pay out the same only upon the 
written order of a majority of the trustees. 
But until a treasurer shall be appointed, 
the trustees shall perform the duties of treas- 
urer. Article 10. They shall prepare forms 
of certificates and regulate transfers of 
stock, and audit all accounts for expendi- 
tures made in the construction or manage- 
ment of the telegraph, and generally to su- 
perintend the financial interests of the com- 
pany. Article 11. They shall prepare a tar- 
iff of charges and a system of regulations 
for the management of the telegraph, which 
they shall submit to a meeting of the stock- 
holders, to be called in due time before the 
line from New York to Philadelphia shall 
be ready to go into operation." 

The only mode by which a board of di- 
rectors could be constituted, is described in 
the following article, viz: "Article 17. Regu- 
lar meetings shall be held annually or 'semi- 
annually, as the company may hereafter de- 
cide. At any regularly called meeting of 
this company it shall be competent for the 
company, iu the manner of deciding any 
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otlier proposition, to divest the trustees of 
all the powers herein vested, excepting the 
trust of the title of said letters patent, and 
the issuing of certificates of stoct, and to 
transfer the same to and invest them in a 
hoard of directors, to consist of not less than 
five persons, to be thereafter elected at each 
annual meeting of the company, and to con- 
tinue in oflace until new directors shall be 
elected; and thereafter such directors shall 
do and perform all the duties otherwise de- 
volved upon the ti'ustees as herein provided 
and generally superintend the administrative 
concerns of the company; and all officers 
and agents not herein specially provided and 
instracted, shall be subject to the direction 
of the directors." 

It further appeared from an affidavit pro- 
duced upon the call of the court after the ar- 
gument had closed, that the complainants, 
on the 21st of December, 1846, before the 
ffling of the bill, had foi-mally conveyed to 
Eliphalet Case all their right of constructing 
and using the magnetic telegraph, with aU 
its incidents, on the line embraced in Mr. 
O'Reilly's contract, and the assignment was 
recorded in the patent office two days after. 

The complainants prayed for an injunction, 
upon the ground that the conti-act had be- 
come forfeited by a breach of its provisions, 
upon the part of the respondents, who had 
organized three several and distinct compa- 
nies, appointed directors and other officers, 
and issued certificates of stock, without the 
consent and knowledge of the patentees, 
and without having first complied with the 
terms of the contract by having the property 
vested in trustees. It was also contended 
that O'Reilly had not, within the six months 
conditioned by the contract, provided funds 
for the extension of the line to Pittsburgh. 

The respondents' affidavits did not deny 
the complainants' title, but asserted rights 
under it by force of the contract, which the 
respondents alleged they had substantially 
complied with. 

Cadwallader, Miles & "Williams, for the mo- 
tion. 

The respondents in this issue cannot ques- 
tion the title of the complahjants, and the 
only ground, they have to stand on is the li- 
cense they have obtained from the latter as 
patentees. See Baird v. Neilson, 8 Clark & 
F. 726. Such a license however does not 
protect them rmless they are acting strictly 
under its terms. If they have failed to com- 
ply with any of its reauisitions in point of 
time, which it is conceded on all sides they 
have, they cannot set it up in bar of this ap- 
plicatioiL Withy v. Cottle, 1 Turii. & R. 78: 
Doloret v. RothschUd, 1 Sim. & S. 590; Cos- 
lake V. Till, 1 Russ. 376; Hagedon v. Laing, 
1 Marsh. 514r-518; M'Crelish v. Chmrchman, 
4 Rawle, 26; Sparks v. Liverpool Water- 
Works, 13 Ves. 428; Benedict v. Lynch, 1 
Johns. Ch. 374, 375; Payne v. Banner, 7 
Jur. 1051. Time is particularly of the essence 
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of this contract, seeing that the rights under 
it, by the provisions of the patent law are 
ru nnin g out by time. A patentee has a pe- 
culiar right to call upon a court of equity for 
immediate relief when his patent right, dur- 
ing the lunited period for which he is entitled 
to its exclusive benefit, has been invaded by 
a stranger. So far has this principle been 
carried that a court will grant an injunction, 
even though it may doubt the validity of the 
patent right. Boulton v. Bull, 3 Ves. 140; 
Harmer v. Plane, 14 Ves. 136; 6 Ves. 707; 
3 P- Wms. 225, in note; Bonaparte v. Cam- 
den & A. R. Co. [Case No. 1,617]. 

Neither of the respondents, or any party 
claiming through them, can be here consid- 
ered as an innocent purchaser without notice, 
since the legal title has tliroughout remained 
in the complainants. It was to be conveyed 
to the trustees under the article of agree- 
ment, xmtil the completion of eei-tain condi- 
tions. The title was never to be alienated 
from the trustees, and no stock could be cre- 
ated or certificate issued without them. The 
title being thus in the patentees, no right or 
title as purchasers could exist without notice 
to or inquiry of them. The governing prin- 
ciple is that a purchaser of an equitable inter- 
est must take notice of the outstanding legal 
interest, and of the equities arising from it. 
Shirey v. Kagg, 7 Cranch [11 U. S.] 48; 
Vatier v. Hime, 7 Pet [32 U. S.] 271, 272; 
Boon v. Chilles, 10 Pet [35 TJ. S.] 210-212. 

If a party by his own act disables himself 
from performing his contract in the same 
manner and plight as that hi which he has 
engaged to perform it the other party may 
annul the contract within a reasonable time, 
after being fully apprised of what has been 
done, although the contract may have been 
partially executed. Litt Ten. §§ 355, 358; 
Co. Litt 228 a, b.; 10 Coke, 49b.; 3 Com. 
Dig. "Covenant" E. 2; 1 Sid. 48; Robinson 
V. Ant, Ld. Raym. 25; RoUe, Abr. "Condi- 
tion." A, pi. 1; 5 Vin. Abr. 221, 224; Robson 
V. Drummond, 2 Bam. & Adol. 303; Smith v. 
Packhurst, 3 Atk. 141; Skilleen v. May, 4 
Gi-anch [8 U. S.] 137; Ong v. Campbell, 6 
Watts, 392; 1 Atk. 171, 

Watts & aieredith, for respondents. 

First As to non-performance within the 
time specified. The complainants in order to 
avail themselves of this ground, must show a 
strict performance on their side of the agree- 
ment The complainants themselves failed 
in establishing what was a condition preced- 
ent on their part, a point of connection at 
Lancaster. But, in effect, the condition on 
part of the respondents was substantially 
complied with by them within the proper 
period. Second. The organization of the At- 
lantic & Ohio Company is not in violation of 
the agreement between the parties. That 
agreement contemplates directly a general as- 
sociation, but it does not negative sectional 
associations. Such sectional associations 
were constantly instituted by complainants, 
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and had become part of the general manage- 
ment of the patent But the erection of such 
a subordinate association is nothing more 
than must necessarily take place under any 
general company of the character of that un- 
der the respondents' control. There must al- 
ways be book-keepers, clerks and collectors, 
and it makes no matter what name may be 
given them. Thh-d. As to the gratuitous is- 
sue of stock. There could be no injury to 
complainajits by such gratuitous issue. They 
are entitled to just the same profits and same 
interest and same proportion in the capital, 
whatsoever be the issue of stock to others. 
Fourth. As to excessive cost Such expendi- 
tures do not injure the patentees. On the 
contrary, if it is bona fide, it is beneficial to 
tlie patentees in proportion to its amount 
But, generally, if this contract has been for- 
feited the forfeiture has been waived by 
the parties and the subsequent procedure of 
the respondents under it ratified by the com- 
plainants. 

KANE, District Judge. This case came be- 
fore me, and has been discussed, as a motion 
for a special injunction at the instance of the 
proprietors of a patent right The defend- 
ants' affidavits do not controvert the com- 
plainants' title, but they assert rights under it 
by force of a contract The complainants, on 
the other hand, do not deny the contract but 
allege that it has become forfeited by a 
breach of its provisions. This is the state of 
the case, as it appears upon the record, and 
substantially as it has been argued by the 
counsel on both sides. Essentially, therefore, 
the application is for the aid of the summary 
process of the court to enforce a forfeiture. 
I am not aware that such an application has 
been sustained by a court of equity in any 
case; and though called on by me, the coun- 
sel for the complainants have not found one. 
I am warranted in assuming, therefore, that 
the uniform chancery practice has been 
against such an exercise of jurisdiction, and 
this is certainly not a case of Tvhich the mer- 
its are so obvious as to invite innovations In 
its favor. 

To escape from this, it has been contended 
that the defendants have incapacitated them- 
selves from perfoi-ming their conti-act or com- 
pensating for their default. This, however, 
is only another, and, as it seems to me, a less 
forcible form of alleging that they have for- 
feited it Whether the contract has been vio- 
lated in its essential terms, or whether it has 
been made impossible of execution; equity 
will relieve, if it can do so without prejudice; 
but it never enforces anything in the nature 
of a forfeiture, whether stipulated in the con- 
tract or implied from circumstances. Of 
course I do not refer to conditions precedent 
It is a mistake of terms to speak of such con- 
ditions as afeecting at this time the rights of 
these parties. Such conditions are at an end. 
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when the right has become vested. They pre- 
cede the operations of the grant; and the 
very reason why equity never relieves against 
them, is that it can only control the exercise 
of rights, and cannot confer them. The rights 
of Mr. O'Reilly vested to a certain extent on 
the execution of the written agreement of the 
13th June, 1S45; and they were absolutely 
fixed when he had "procured a fund sufficient 
to build a line of one wire from connecting 
point," with the seaboard line "to Harris- 
burg." From that time the condition preced- 
ent had performed its office, and his rights 
could be divested only by a forfeiture. 

It did not vary the effect of his agreement, 
that the subject matter of it regarded a pat- 
ent right The exclusive rights of a patentee 
are specially guarded from intrusion; but the 
conti-acts which he makes to share them with 
third persons are interpreted and enforced 
just as other legal engagements. Nor is any- 
thing gained to the complainants, by assimi- 
lating the case to one of waste. An injunc- 
tion is not granted against waste, where the 
title of the complainant is denied by the an- 
swer; and it is refused before answer unless 
the defendant has had notice of the motion, 
so as to enable him to make the denial by 
affidavits. 19 Yes. 147; 17 Ves. 110. In the 
case before me, the defendants assert that 
they are in possession under title, and the 
very issue is whether they are so or not. 

I have thhs considered the arguments of the 
counsel, as If the case were really between 
the proprietors of a patent right on the one 
side and the defendants on the other. But 
it is not so. The exhibit referred to in Mr. 
Kendall's affidavit which was produced upon 
the call of the court after the argument had 
closed, shows that the complainants have not, 
and had. not at the time of filing their bill, 
any title to that character, so fai" as regards 
the subject of contest here. On the 21st of 
December, 1846, they formally conveyed to 
Eliphalet Case all then: right of construction 
and using the magnetic telegraph, with all 
its Incidents on the lines embraced in Mr. 
O'Reilly's contract and the assignment was 
recorded in the patent office two days after. 
The bill was filed on the 5th day of January, 
1847. I need hardly say that this fact de- 
stroys the basis of the complainants' ease. 
An injunction cannot be awarded at the in- 
stance of a stranger, and a patentee, who has 
assigned away his interest is nothing more. 
For these reasons, the motion is refused. 
I may add, as the request has been made 
that I should express an opinion upon the 
merits of the controversy, that I have seen 
nothing in the facts that have been developed 
to call for a different conclusion from that 
to which abstract principles have directed 
me. Injunction refused. 

See Goesele v. Bimeler [Case No. 5,5031; Burr 
V. Duryea [Id. 2,190]; Perry v. Parker [Id. 11,- 
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Case Wo. 9,859. 

MORSE et al. v. O'REILLY et al. 

[6 West. Law. J. 102.] 

Circuit Court, D. Kentucky. Sept., 1848.1 

Patents— Validity and Isfrisgemest — 
Injunctiox. 

[1. The Morse telegraphic patents, both orig- 
inal and reissued, construed, and Jidd valid, as 
covering the resmx as well as the process, and 
an injunction granted against defendant as an 
infringer.] ' 

[2, Where complainants have shown a pos- 
session acquiesced m for a long time by the 
public at large, and lor some time by the de- 
fendant himself, they are entitled to an injunc- 
tion, and under such circumstances it is not 
proper to permit defendants to continue the use 
of the infringing machine upon giving bond and 
security to account for the profits.] 

This was an action by Morse and others 
against O'Reilly and others for infringement 
of the Morse" patents for an electric tele- 
gi-aph. On motion for an absolute injunction. 

The motion was made upon the bill of 
Morse, &c., exhibited, accompanied by copies 
of his patents, original and reissued, and sun- 
diy affida/Tits, as well to show the period of 
the invention as the infringement of his pat- 
ent right by the defendants. Notice being 
given of the motion, the defendant, O'Reilly, 
appeared by his counsel, Hon. Henry Pirtle, 
Wm. Y. Gholson, Esq., of Cincinnati, and M. 
0. Johnson, Esq., attorney general of Ken- 
tucky, and produced his answer to the bill 
of complainants, accompanied by an addi- 
tional affidavit, incorporating simdry docu- 
ments, extracts from scientific periodicals, 
newspapers, and affidavits; all of which were 
read and considered without objection as to 
their competency. The motion was made on 
tlie 24th August, and a decision thereon giv- 
en on the 9th September. The complainants 
were represented by P. S. Loughborough, 
Esq., district attorney, Hon. A. K. WooUey, 
and Hon, Ben. Monroe. The reading of the 
pleadings, and exhibits, and affidavits, &e., 
occupied seven days, and the discussion 
eight days. The utmost range of objection 
was taken by the defendants' counsel. It was 
contended that Morse was not the inventor 
of the telegraph; that Professor Steinheil, of 
Munich, in Germany, had, prior to Morse's 
application for a patent, invented and put in 
operation an electric telegraph; that the 
combined circuits which appear in Morse's 
first patent were not invented by him; that 
Edward Davy, of London, had obtained a 
patent in England for an electric telegraph, 
operating by combined circuits, and that 
Morse had obtained the idea from Davy, and 
on his return from Europe in 1839 had inter- 
polated the principle of the combined circuit 
in his specification made under his applica- 
tion filed in the patent office in 1838, before 
he went to Europe, and upon which altered 
specification his first patent issued in June, 

1 [Affirmed in 15 How. (56 U. S.) 62.] 
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1840. Various objections were taken to the 
validity of Morse's first patent, and to reis- 
sues thereof in 1846 and 1848, as well as to 
his patent for an improvement upon his orig- 
inal invention issued in April, 1846, and the 
reissue thereof in June, 1848. 

Among the objections urged to the main 
patent were— 1. The alleged alteration of the 
specification. 2. The effect of Morse's hav- 
ing obtained a patent in Prance for the same 
invention in August, 1838. 3. That his speci- 
fication claimed a monopoly of the use of the 
galvanic current for recording at a distance 
by machinery, other than specified in his pat- 
ent. 4, That Morse claimed as part of his 
patented rights a system of signs for an al- 
phabet, not properly the subject-matter of a 
patent. 

In regard to the patent for the improve- 
ments, it was, among other things, objected, 
1; That they covered a part of the subjects 
included in the first patents, being, in that 
view, an attempt to extend the period of the 
monopoly. 2. That the new patents did not 
sufficiently disthiguish what was the improve- 
ment from what was embraced in the main 
patent 3. That no patent could issue to a 
patentee for an improvement upon his own 
invention. 4. That some part of the im- 
provement had been in public use, prior to 
the application for a patent, with the consent 
of the patentee. Many other objections were 
urged by defendants' counsel. 

In reference to the infringement, it was 
contended by the defendants that the Co- 
lumbian Telegraph used by them, said to 
have been the invention of Barnes & Zook, 
was' a distinct, independent invention, and 
its use no violation of Morse's patented rights. 
On the part of the complainants it was insist- 
ed that the evidence showed that Morse -in- 
vented the telegraph as early as 1832, and 
perfected and exhibited it in January, 1836; 
that he invented and put in operation early 
in 1837 the combined circuit; that Steinheil's 
telegraph invention was not published until 
September, 1838; and that there was no evi- 
dence that it was invented prior to that of 
Morse, and, whenever invented, it is not the 
telegraph which was patented to Morse; that, 
as to the combined circuit, embraced in the 
patent of Davy, under which his specifica- 
tions were enrolled on the 4th of January, 
1839, they were embraced in Morse's patent 
from the French government, granted in Au- 
gust, 1838, from which Davy might have ob- 
tained the idea. As to the validity of the 
patents, it was insisted that none of the ob- 
jections taken by the defendants were avail- 
able. And as to the infringement, it was 
contended by complainants that the machine- 
used by the defendants was a violation both 
of the principle and process embraced in 
Morse's patent. The apparatus of Morse and 
that claimed as the invention of Barnes & 
Zook, called the "Columbian Telegraph," were 
exhibited before the judge, and fully exam- 
ined, and the affidavits of scientific men read. 
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Explanations were also made by ilr. Barnes 
and Professor Morse. 

Before MONROE, District Judge. 
The judge occupied several hours in deliv- 
ering his opinion, in which he stated the dif- 
ferent points made by counsel, as well on 
behalf of the claim to an injunction as the 
objections of the defendants' counsel. As 
to the invention, he decided that the evi- 
dence was satisfactory to his mind that Morse 
was the true and original inventor of the tele- 
graph; that the only evidence in regard to 
Steinheil's invention, (without considering 
whether it was the same as Morse's or not,) 
was a publication upon his authority, in 
September, 1838, in which he stated that he 
had built his line of telegraph from Munich 
to Bourgehausen, a distance of six miles, 
which had been in operation without repairs 
for more than one year. In regard to the 
principle of the combined ehreuit, he was also 
satisjSed that it was invented by him early in 
1837; Davy's specification of his invention 
not being enrolled earlier than January, 1839, 
after the issue of Morse's French patent, in 
which the principle was disclosed. As to the 
alleged alteration in the specification in 
Morse's first patent, though alleged by defend- 
ant in his answer, the evidence failed to es- 
tablish it; and any question as to the effect 
of such alteration did not therefore arise, 
and, if proved, he was not prepared to say 
that it would vitiate the patent. As to the 
supposed effect of the patent issued in France 
upon the patent subsequently issued in this 
country, none could be perceived, unless the 
position contended for by defendants' counsel 
that the application for the patent in this 
country was altered, and that it should take 
the date of the alleged alterations, or of the 
request of Morse to issue the patent on his 
return from Europe, could be sustained. But 
if these positions could be sustained, the 
question would then arise, what would be 
the effect upon the patent issued for fourteen 
years, and whether its effect would not be 
only to limit the operation of the patent to 
the period of fourteen years from the date of 
the French patent. As to the general claim 
in the main patent of Morse, he did not con- 
sider the objections of the defendants well 
grounded; and even if it were too broad, it 
did not seem to him that the effect upon the 
validity of the patent would be such as the 
counsel for defendants contended. Other ob- 
jections taken by defendants' counsel to the 
validity of the patents were noticed, and each 
overruled. 

Upon the question of infringement, the 
judge expressed himself as fully satisfied 
that the instrument exhibited by the defend- 
ants, in its structure and mode of operation, 
violated the principle of Morse's patent, and 
the process and means described by Morse 
in his specifications, and, if the general claim 
of Morse was invalid, still he was of opinion 
that infringement was made out As to the 
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alleged prior use of some things in Morse's 
second series of patents, he did not find in 
the evidence any thing to wan-ant the con- 
clusion that it had been of such character as 
to affect the validity of the patents. As to 
the propriety of granting the injunction, it 
seemed to him upon the whole case that the 
complainants had shown such ground as re- 
quired that it should be awarded: first, be- 
cause they had shown a possession acqui- 
esced in for a long time by the public at large, 
and for some time recognised and acquiesced 
in by the defendant, O'Reilly, himself; and 
that it would be as unjust to refuse an hijunc- 
tion on. a case clearly showing a right, as it 
would be to grant it in a cas^e where no right 
was shown. The judge said that in some 
cases he had given to the defendants leave to 
continue the use of the machine, which was 
alleged to be used in violation of a patented 
right of a complainant, upon giving bond and 
security to account for the profit of the use; 
but that in this cause he did not deem it prop- 
er to do so, and that an absolute injunction 
would be awarded upon complainants* giving 
bond and security in the penalty of $5,000, 
with condition to indemnify defendants against 
any injury that might accrue to them in case 
complainant should fail to have the injunction 
pei-petuated. 
Injunction absolute awarded. 

Remarks on the above ease, from the Na- 
tional Intelligencer: 

In another portion of this paper will be 
found an abstract of the decision recently 
made by the United States- district judge in 
Kentucky, in the case of Morse against 
O'Reilly for an alleged violation of Morse's 
patents. More clearly to illustrate the scope 
of this decision, we have been furnished with 
the following additional information, viz.: 

Morse's first patent, after describing the ma- 
chinery by which he arrives at his result, 
concludes as follows, viz.: "I do not pro- 
pose to limit myself to the specific machinery, 
or parts of machinery, described in the fore- 
going specification and claims, the essence of 
my invention being the use of the motive 
power of the electric or galvanic current, 
which I call 'electro-magnetism,' however de- 
veloped, for making or printing intelligible 
characters, signs, or letters, at any distances, 
being a new application of that power of 
which I claim to be the first inventor or dis- 
coverer." 

On behalf of Prof. Morse it was maintain- 
ed that there are two distinct, general classes 
of patents — 

1. Where an inventor has accomplished a 
result entirely new by any means whatsoever, 
his patent may secure to him that result, as 
well as his means of arriving at it. The re- 
sult in such cases is, in truth, the invention; 
and if another person can step in and by 
other means arrive at the same result, he 
may deprive the inventor of the entire benefit 
of his study and labor. This is more likely 
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to happen from the notorious fact, that the 
best system to accomplish a given result is 
seldom devised at once; and if the result 
could not be secured by patent, the orighial 
Inventor would in almost every case be de- 
prived of the benefit from his invention by 
those who have no other merit but that of de- 
vising some improvement in his machinery. 

2. The second general class of patents is 
for new modes of arriving at the old results, 
In which the result forms no part of the in- 
vention. In such cases, patents are for ma- 
chinery only, or for other processes for ar- 
riving at results already well known; and 
whoever invents a new and improved process 
may take out a patent for it, and supersede 
all prior patents for machinery or processes 
conducive to the same result. 

Jforse's patents embrace both the result and 
the process, both being entirely new; and al- 
though other persons may invent and patent 
improved processes or machinery, they can- 
not use them during iiie existence of Slorse's 
patent, to produce the same result by the 
same power, without license from Professor 
Tiforse or his assigns. On the other hand, it 
was maintained that results are not patent- 
able directly or indirectly; that all the pat- 
ents, to be valid, must be for processes or 
machinery only. Very numerous authorities, 
both American and British, were adduced on 
both sides to sustain their respective posi- 
tions. The injunction is upon the express 
ground that Morse's patent covers the result 
as well as the process, and is nevertheless 
valid. 

[NOTE. The case was taken, on appeal, to 
the supreme court, where the decree of the 
circuit court was affirmed, except so much as 
decreed that the complainants recover costs 
from the defendants. Accordingly, it was or- 
dered that each party pay his own costs, both 
in the supreme and circuit courts. .Tustices 
Wayne, Nelson, and Grier dissented to the judg- 
ment of the court on the question of costs. 15 
How. (56 XT. S.) 62.] 
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MORSE V. KBBD. 

Circuit Court, D. New York. 1796. 

Patests for IrfVEXTioNS— Isfbtxgemekt — Pen- 

AI.TT AND FOKFEITDRE — IXJUXCTIOX. 

[In a suit to recover the forfeiture and pe- 
cuniary penalty imposed by Act Feb. 21, 1798. § 
5 fl Stat. 322), for infringement of patent, the 
circuit court will also grant a perpetual injunc- 
tion.] 
[Cited in Livingston v. Van Ingen, 9 Johns. 
537; Motte v. Bennett, Case No. 9,884; 
and, sub nom. Morse v. Reed, in Binns v. 
"Woodruff, Id. 1.424.] 

[Before Ellsworth, Circuit Justice. 

[Nowhere reported; opinion not now accessi- 
ble.] 
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MORSE & BAIN TEL. CASE. 

[9 West. Law J. 106.] 

Circuit Court, E, D. Pennsylvania. 1851. 

Patents— Reissues — Enlakgemest op Claims — 

ISVESTIOX— ISFRIKGEMEKT— The MORSE 

Telegraphic Patents. 

[1. As the act of 1836 (5 Stat. 117), authorizes 
the amendment and reissue of a patent with the 
"same effect and operation in law" as if the 
specifications had been filed at first in the form 
tal^en in the reissue, there is no reason why a 
second reissue may not be granted.] 

[2. While the claims of a reissue cannot em- 
brace a different subject-matter from that sought 
to be patented originally, yet it is competent for 
the patent office to grant a reissue with claims 
broader than in the original.] 

[3. The Morse patent of 1840, relating to the 
electric telegraph, in all its changes, asserts his 
title to two distinct patentable subjects, the first 
founded on the discovery of a new art, the sec- 
ond on the invention of means for practicing it.] 

[4. The Morse electrical telegraphic patents,— 
the first as reissued on June 13, 1848, for a 
magnetic telesraph; the second, as also reissued 
June 13, 1848, and known as the "local circuit 
patent"; and the third, dated May 1, 1849, 
known as the "chemical patent,"— held valid, 
and infringed.] 

In. equity. 

KANE, District Judge. This case is be- 
fore us on final hearing upon the pleading 
and' proofs. Professor Morse, under whom 
the complainants hold, has three patents: 
The first dated 20th June, 1840 [No. 1,647], 
reissued on the 2oth January, 1846 [No. 79], 
and again reissued on the 13th June, 1848 
[No. 117]. It is called the "JIagnetic Tele- 
graph Patent" The second, -dated 11th 
April, 1846 [No. 4,453], re-issued on the 13th 
June, 1848 [No. 118], referred to as the "Lo- 
cal Circuit Patent." The third, dated 1st 
May, 1849 [No. 6,420], referred to as the 
"Chemical Patent." The bill charges that 
the respondents have infringed all three of 
these patents; the . answer denies the in- 
fringements, and controverts the validity of 
the patents. 

The objections to the validity of the first 
patent, are stated in the defendants* brief, 
as follows: "(1) That it does not run from 
the date of Morse's French patent. (2) That 
the commissioner had no authority in law to 
re-Issue a second time. (3) That the claims 
set out in the first re-issue are broader than 
the claims in the original patent; and the 
claims in the second re^issue broader than 
those of either of the former; and are not 
for the same invention." 

1. The first of these objections founds itself 
upon the fact that Mr. Morse had obtained 
a patent in France for this same invention 
twenty-two months before his patent issued 
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here; and it asserts, that under the 2d pro- 
viso of the 6th section of the act of 1S39 [5 
Stat. 353], his American patent should in 
consequence have been limited to the term 
of fourteen years from the date of the 
French patent; and that being otherwise it 
is void. air. Morse's application for a pat- 
ent in this eountiy was made in April, 1S3S, 
and was jBled and acted on in the patent of- 
fice before the 10th of that month. His 
French patent bears date the ISth of August 
following. There is therefox-e no room for 
questions, which were argued so elaborately, 
of the proper interpretation of this proviso 
in the 6th section of the act of 1839, and the 
8th section, 2d clause, of the act of 1836, 
which was also invoked, in any possible 
bearing upon the case of Jlr. iloi-se. 

2, The second objection to the patent is 
that the act of congress makes no provision 
for a second surrender and re-issue. The 
13th section of the act of 1836, which pro- 
vides in certain cases for the sm-render of a 
defective patent, and its re-issue in an 
amended form, regards the new patent as 
substituted for the old one, with just the 
"same effect and operations in law" as if 
the specification had been filed at first in the 
foim which it takes in the re-issue. It is 
difficult to see why, if the original patent 
could be amended, its substitute, having all 
the legal attributes of the original, cannot be 
amended also. 

3. "We pass to the third objection, the sup- 
posed variance in the re-issue. It is not the 
meaning of the law that the patentee who 
applies for a re-issue must at his peril de- 
scribe and claim in his new specification, ei- 
ther in words or idea, just what was described 
and claimed in his old one. His new speci- 
fication must be of the same invention, and 
his claim can not embrace a different sub- 
ject-matter from that which he sought to 
patent oi-iginally. But, unless we narrow 
down the connection which the statute con- 
templates till it becomes a mere disclaimer, 
it is not possible in any case to frame a cor- 
rected specification which shall not be broad- 
er than the one originally filed. To supply a 
defect, to repair an insufficiency, is to add- 
either directly or by niodifying or striking 
out a limitation— in either fonn the effect is 
to amplify the proposition; in the case of a 
specification under the patent laws it is to 
amplify the description and enlarge the claim. 

After a repeated and careful examination 
of the three specifications, with their re- 
spective claims, fully aided by the acumen 
of highly ingenious counsel, the court has not 
found any material difference of import be- 
tween them. Iklr. Morse's patent of 1840, in 
all its changes, asserts his title to two dis- 
tinct patentable subjects,— the first, founded 
on the discovery of a new art; the second, 



on the invention of the means of practicing it. 
1. That he was the first to devise and 
practice the art of recording language at tele- 
graphic distances by the dynamic force of 
the electro-magnet, or, indeed by any agency 
whatever, is, to our minds, plain upon all the 
evidence. Mr. Morse's patent of 18i6, as 
re-issued in 1848, claims the local or inde- 
pendent circuit in these words: "The em- 
ployment in a certain telegraphic circuit, of 
a device or contrivance called the 'receiving 
magnet,' in combination with a short local 
independent circuit or circuits, each having 
a register and registering magnet, or other 
magnetic contrivances for registering, and 
sustaining such a relation to the registering 
magnet or other contrivances for registering, 
and to the length of circuit of telegraphic 
line as will enable me to obtain, with the 
aid of a main galvanic battery and circuit, 
and the intervention of a local battery and 
circuit, such motion or power for registering 
as could not be obtained otherwise without 
the use of a much larger galvanic battery, if 
at all." 

It is beyond controversy that the local cir- 
cuit patent has been infringed upon at some 
of the stations of the respondents' line; and 
it is the opinion of the court that it is also 
violated whenever the branch circuit of Mr. 
Rogers is employed. We have not been able 
to see the asserted difference in principle be- 
tween the two devices. Both are equally well 
described as branch or as local circuits. 
They have the same purpose; they effect it 
by the same instrumentality, even in appear- 
ance to great degree; and they seem to vary 
only in this: that the one derives its electric 
fluid from a battei-y placed within a line of 
the main circuit; the other from a battery 
placed without it. The change may be for 
the better; or it may not; if it be, it is pat- 
entable as an improvement; but it can not 
be used without Mr. Morse's license, until 
after his patent has expired. 

The third patent is for the chemical tele- 
graph. The subject of it is clearly within 
the original patent of Mr. Morse, if we have 
correctly apprehended the legal interpreta- 
tion and effect of that instrument. We will 
only say that we do not hold it to have been 
invalidated by the decision of the learned 
chief justice of the District of Columbia on 
the question of interference. The forms of the 
two machines before were not the same; and 
the leading principle of both having been al- 
ready appropriated and seem-ed by the mag- 
netic telegraph patent of 1840, nothing re- 
mained but form to be the subject of inter- 
ference. 

[See Cases Nos. 9,858. 9,859, 13,036. 13,034, 
13,104, 5,103, 2,909, and 13,027; 15 How. (5S 
tr. S.) 62, 109, 137; 21 How. (62 U. S.) 4S6,- 
460.] 
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Case 2Sro. 9,862. 

MORSE FOUNTAIN PEN CO. v. ESTER- 
BROOK STEEL PEN MANUF'G CO. 

[3 Fish. Pat Cas. 515.] i 

Circuit Court, D. New Jersey. March, 18G9. 

I:fJDNOTioN — Pbelimixary — Admissios bt De- 
FESDANT— Patents— ISFUiXGEMENT— Estoppel. 

1. A verbal admission of infringement, and a 
promise to desist, is a strong circumstance 
against the defendant upon a motion for a pre- 
liminary injunction. 

2. In the case of simple mechanism, a hare in- 
spection is sufficient upon the question of in- 
fringement presented upon a motion for prelim- 
inary injunction. 

3. The giant of a subsequent patent serves 
merely to indicate the opinion which highly re- 
spectable officers had formed on an ex parte ex- 
amination of the subject. If the infringement 
be dear, an injunction should be granted, not- 
withstanding such patent. 

4. Where defendants were making a pen 
which was afterward patented, and which, in 
their answer, they declared to be a new and use- 
ful improvement in the art of making pens 
known or existing at and prior to the invention 
thereof by the patentee, and where the complain- 
ant's pen and the defendants' pen were substan- 
tially the same: Mdd, that the defendants were 
estopped by their answer from averring by affi- 
davits that pens substantiajly the same as their 
own or the complainants', had been made befoire 
the invention of either. 

In equity. This -was a motion for a pro- 
visional injunction to restrain the defendants 
from infringing letters patent pSTo. 73,255] for 
an "improvement in pens," granted to Wil- 
liam A. Morse, January 14, 1868, and assign- 
ed to - complainants. The invention consists 
in making the pen in two parts, consisting of 
a shank to fit the pen-holder, with a project- 
ing tongue which \mites it with the other 
porllon of the pen containing the point. The 
union is formed by passing the tongue of the 
first part through a loop in the second, and 
then curving the end so as to form a chamber 
for the retention of a supply of ink. The 
claim of the patent was as follows: "I claim 
a fountain union pen made of two parts, A 
C and F, the same being adjustable and con- 
nected substantially as described and shown 
for the purpose specified." 

J. B, Dayton and Henry Baldwin, Jr., for 
complainants. 

Jonathan Marshall and George Harding, for 
defendants. 

FIELD, District Judge. This is an appli- 
cation for a preliminai-y injunction to restrain 
the infringement of a patent for an improved 
fountain pen. The bill is in the usual form, 
setting forth the issuing of the patent, use 
and exclusive possession; and the infringe- 
ment It is sworn to by William A. Morse 
and Semmy Rosenthal, who compose the 
Morse Fountain Pen Company. Morse being 
the original patentee, and Rosenthal having 
acquired an interest in the patent to the ex- 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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tent of one-half, by assignment. Two affi- 
davits have also been produced and read on 
the part of the complainants, in support of 
the application. One is by William A. Morse, 
the patentee. He states, among other things, 
that when he applied for his patent, he was 
familiar with the various kinds of steel pens 
in the market, and that there was not to his 
knowledge any such thing as a fountain pen 
amongst them. That when he put his pen 
into the market, he found the usual difficulty 
in introducing a novelty, but had gradually 
overcome it, and that now the demand for 
his pens was large and steadily increasing, 
and they had become a regularly recognized 
article in the stationers' trade. That in July, 
1868, he first encountered a pen which he 
plainly saw to be a mere imitation of his pat- 
ented pen; that upon inquiry he learned that 
it came from the Esterbrook Factory, at 
Camden, New Jersey. That he promptly 
wrote to them that the pen they were manu- 
facturing was an infringement upon his pat- 
ent, and unless they desisted from making it 
he would commence suit against them; that 
thereupon Mr. Richard Esterbrook, Sen., 
came over to Philadelphia to see him, and 
after examining his letters patent said it was 
plain to him that the pens they were making 
were an infringement of that patent, and that 
they would make no more of them unless Mr. 
Goodspeed, for whom they made them, would 
obtain- a license from him, and that they 
would write to Mr. Goodspeed to that effect; 
that after this interview the defendants ceas- 
ed making these pens; that it was not until 
November, 1868, that deponent became aware 
they had resumed the manufacture of them; 
that he again wrote to them to the same ef- 
fect that he had done in July, and that the 
only answer he received was one stating 
that they were manufacturing those pens for 
Mr. Goodspeed, of New York, and that he had 
indemnified them, and that the question of 
infringement, therefore, was one with which 
they had nothing whatever to do. The other 
affidavit is by John Turner. He says he is 
one of the firm of AVarrington & Co., steel 
pen manufacturers, Philadelphia; that he has 
been a pen-maker in England and in this 
country for about thirty years; that he has 
examined the letters patent granted to Wil- 
liam A. Morse, January 14, 1868, for an im- 
provement in pens, and believes he under- 
stands the invention therein described and 
specified; that he has also examined the two 
pens annexed to his affidavit and marked 
"Goodspeed's Fountain, No, 1 Patent," and 
"Goodspeed's Fountain, No. 2 Pateni" and 
is of opinion that these two pens embody the 
improvement described and specified in 
Morse's said patent, each of them being a 
foimtain pen, consisting of two parts, one of 
which parts is an ordinary pen, provided 
with slots or perforations, and raised edges 
to such slots so as to hold and retain the 
other part, which other part serves to retain 
the ink, or acts as a fountain, and is adjusta- 
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ble in tlie slots, all substantially as describ- 
ed in said letters patent; that his firm was at 
one time employed in manufacturing Good- 
speed's pens, but being notified that such 
pens were an infringement of Morse's pat- 
ent, and that they were liable to prosecution 
therefor, they examined the matter, and being 
satisfied that such pens did infringe Morse's 
patent, they advised Mr. Goodspeed. that they 
could not make any more of them, and dis- 
continued making them accordingly. 

Thus a very clear and strong case for an 
injunction has been made by the complain- 
ants. Has this been overcome by the affi- 
davits which have been produced upon the 
part of the defendants? It has first been at- 
tempted to neuti-alize the effect of the affi- 
davits of Morse and Turner, to which I have 
referred. For this purpose an affidavit of 
Richard Esterbrook, Senior, has been offei'ed. 
He does not deny any of the statements 
made by Morse, in his affidavit, but says, 
when he expressed the opinion that the pen 
the defendants were making for Goodspeed, 
was an infringement of the Morse patent, he 
was under the impression that the complain- 
ants had a patent for the pen which was ex- 
hibited to him by Morse, and marked "Morse 
Fountain Pen Co., Patented January 14, 
1S6S," but he has since "learned that the 
complainants have no patent for such pen." 
How or when he learned this fact he does 
not say; nor does he explain how or in what 
respect the pen so exhibited to him, differs 
from the pen patented by Morse. He also 
states, that at the time when this conversa- 
tion with Morse took place, the pen, which 
he was manufacturing for Goodspeed, and to 
which reference was made, was marked 
"Goodspeed's Golden Pen, No. 1,*' and was 
like the one attached to his affidavit. Now 
does he mean to say that the pen which he 
is now making for Goodspeed, differs mate- 
rially from the one he was then making, and 
that although the former was an infringe- 
ment of the complainants' patent, the latter 
is not? He does not say so expressly, but 
this would seem to be a fair inference from 
his language. Unless he means this, I do not 
see the force or bearing of this part of his 
affidavit. But if this be his meaning, where 
is the evidence that the pens he was then 
making for Goodspeed, differ in any essential 
respect from those he is now making. And 
if this is what he means to say now, why 
was no reference to this fact made in his 
letter to the complainants of the 12th of 
February, 1869. It would have been so easy 
and so natural for him to have said, "the 
pens I am now making for Goodspeed are 
not the same as those I formerly made, and 
I do not consider them an infringement of 
your patent." But instead of saying this, or 
anything like it, he puts himself entirely up- 
on the ground that as the defendants were 
manufacturing for Goodspeed, and were in- 
demnified by him, they had no interest in the 
question of infringement 



The fact then sworn to by Morse stands un- 
contradicted, that Esterbrook, in July last, 
after examining Moi-se's letters patent, did 
admit that the pens that the defendants Avere 
then manufacturing for Goodspeed, were an 
infringement of that patent, and that he 
promised to desist from making them. And 
the attempt he now makes to break the force 
of this admission is certainly not a very suc- 
cessful one. When he made this admission, 
he was manufacturing pens for Goodsjteed, 
and his interest would have made him desire 
to reach a diffei'ent conclusion. At that time 
he could have had no doubt whatever upon 
the subject. His attention was particularly 
called to the matter; he examined the letters 
patent of Morse, and said it was clear the 
pens he was making were an infringement 
of that patent- Had his opinion undergone 
any change as late as the 12th of February, 
when he wrote the letter annexed to Morse's 
affidavit, and after he had resumed the man- 
ufacture of pens for Goodspeed? Certainly, 
if it had, he would have said so. The only 
reason he assigned for making these pens, 
after he had promised he would discontinue 
to do so, was that Goodspeed had indemnified 
him. It is but fair to presume he had no 
Other. 

Then we have another affidavit of John 
Turner, the same witness whcse affidavit of 
February 24, 1869, was produced hy the 
complainant. His first affidavit, as we have 
seen, was very full and explicit. He not 
only expresses a decided opinion that Good- 
speed's pens are an infringement of the 
Morse patent, but he assigns such reasons for 
that opinion, that it is manifest he perfectly 
understood the nature and extent of Morse's 
patent, and the invention therein described, 
and that Goodspeed's pens did embody the 
same improvement therein specified. Now, 
he says that the pen refen-ed to in his former 
affidavit, and which he concluded infringed 
Morse's patent, was a pen similar to the one 
attached to his second affidavit, and marked 
Goodspeed's pen. The same remark that 
was made as to Esterbrook's affidavit ap- 
plies to this. If it means anything to the 
purpose, it means that the pens which the 
defendants are now making for Goodspeed, 
are essentially different from those which 
the firm of Warrington & Co., of which Tur- 
ner was a membei', were making at the time 
referred to in his affidavit But there is no 
evidence to show that this is the case. At all 
events, he has not attempted to explain 
wherein that difference consists. There is, I 
think, therefore, in this affidavit nothing to 
weaken the force of the clear and positive 
statement made hy him in his former one. 

A number of other affidavits have been 
read on the part of the defendants; it is not 
necessary to go into a detailed examination 
of them. One of them is by Goodspeed, who 
although not nominally a party to this suit, 
yet is virtually the defendant. The others 
are by men who represent themselves to be 
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penmakers, and wlio certainly express the 
opinion that the pens which tlie defendants 
are manufacturing for Goodspeed, are no in- 
fringement of Morse's patent Edward 
Smith, for instance, says, that he has read 
a certified copy of the letters-patent granted 
to Morse; that he has also examined the pen 
marked "Goodspeed's Fountain, No. 1 Pat- 
ent," and is of opinion that this pen does not 
embody the improvements described and 
specified in said letters-patent. And yet this 
•witness is one of the firm of Warrington & 
Co., who were at one time employed in mak- 
ing pens for Goodspeed, but who, as Turner 
states, upon being satisfied that these pens 
were an infringement of Morse's patent, ad- 
vised Mr. Goodspeed that they could not 
make any more of them. But the answer to 
all these affidavits is, that we have the pens 
before us, and can examine and compare 
them, ^d, although no doubt there are 
cases where such a comparison would involve 
more than the usual amount of mechanical 
knowledge, and might not therefore be satis- 
factory, yet it appears to me that in a matter 
so simple as this, a bare inspection of the 
pens patented by the complainants, and made 
by. them, and the pens manufactured by the 
defendants, must be sufllcient to satisfy any 
one that they are substantially the same 
pens. They may vary in form. The pen 
made by the defendants may in some re- 
spects be a better pen than that made by the 
complainants, but it embodies the same im- 
provement as that described and specified in 
Morse's patent. What is this improvement? 
It is a fountain pen, which will hold a larger 
quantity of ink than pens formerly in use. 
It consists of two parts, one of which is an 
ordinaiT pen, provided with slots or per- 
forations, and raised edges to such slots so as 
to hold the other part, which other part 
serves to retain the ink and acts as a foun- 
tain, and is adjustable in the slots. The in- 
vention, as described in the specifications, is 
not confined to this particular form of. con- 
necting the two parts, but it consists of a 
fountain union pen, made in two parts, the 
same being adjustable, and connected sub- 
stantially as therein specified. Now where 
is the difference between the pen patented by 
the complainants, and described in the .speci- 
fication, and that made by the defendants? 
I can see none. Whether the fountain part 
or reservoir attachment is applied to the in- 
side of the pen or to the back of it, can malce 
no essential difference; for, as we have seen, 
the invention is not confined to any particu- 
lar form of connecting the two parts. The 
variations between them are in form only, 
and not in substance. The improvement em- 
bodied in both is the same. 

But it is said that Goodspeed has applied 
for a patent for his pen, and we have the 
affidavit of Mr. Frazer, who states that he 
has been employed by Goodspeed to obtain 
letters patent for his improvement on foun- 
tain pens; that the application was filed in 
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the patent office on the 10th of June, 1868; 
that it was partially allowed on the 24th of 
that month; that it has since been pendmg 
in appeal until the 25th of February, when 
the patent was fully allowed, and went to 
issue; and that he is informed by the proper 
official clerk of the patent office, that the said 
patent will issue and bear date on the 9th 
day of March, instant. But suppose the pat- 
ent had already been issued to Goodspeed; 
as said by Judge Kane, in case of Wilson v. 
Barnum [Case No. 17,787], the giunt of a 
subsequent patent serves merely to indicate 
the opinion which highly respectable officers 
had formed on an ex parte examination of 
the subject, but was not conclusive, or even 
prima facie evidence. In that case, the judge 
being well satisfied of the fact of infringe- 
ment, granted an interlocutory injunction, al- 
though a majority of the experts examined 
thought there was no infringement. 

Let an injunction issue until the further or- 
der of the comt. 

A motion to dissolve the injxmction was 
subsequently argued, which was denied in 
July, 1869. The opinion of the court was in 
substance as follows; 

FIELD, District Judge. In the case of 
Slorse Pen Co. v. Esterbrook Steel Pen Man- 
ufacturing Co., the motion to dissolve the in- 
junction is denied. I have decided the case 
upon this point. In granting the injunction, 
I hold, that the pen patented by Morse was 
substantially the same pen with that which 
the defendants were manufacturing for Good- 
speed. I may have been mistaken in that 
opinion, but I still adhere to it. If that opin- 
ion be correct, of course the motion to dis- 
solve must be denied. For the answer of 
the defendants averS that Goodspeed has ob- 
tained a patent for the pens which the de- 
fendants were manufacturing for him, and 
that such pens were a new and useful im- 
provement in the art of making pens, known 
or existing at and prior to the invention 
thereof by Goodspeed. If this be so, then 
the Goodspeed pen is a substantially differ- 
ent pen from that referred to in the affidavits 
read upon the part of the defendants. If the 
pen then patented by Morse be substantially 
the same pen as that which the defendants 
were making for Goodspeed, and for which 
he has obtained a patent, the defendants are 
precluded from averring that it is the pen re- 
ferred to in the affidavits. 
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The MORTON. 

[1 Brown's Adm. (1876) 137.] i 

Circuit Oouri, E. D. Michigan. 

Collision — Doty of Tugs in the Auranoement 
AND Management of Tows— Pleadings- 
Amendments. 

1. A tug is bound to the exercise of ordinary 
care in taking up, arranging and managing the 
tow. 

2. Having full control of the vessels towed, 
she must direct as to the length of their lines, 
the order in which they shall be towed, and pru- 
dence requires that the heavier draft vessels 
should he placed behind those of lighter draft. 

[Cited in Orhanovich v. The America, 4 Fed. 
340.] 

3. The tug is bound to know the channel, and 
to keep the tow in the deepest water, 

4. If the ordinary lights or landmarks are ob- 
scured, the tug should provide for the emergency 
by slowing or stopping the engine, and sounding 
the channel. 

[Cited in The Armstrong, Case No. 540.] 

5. The vessel towed is bound to prevent a col- 
lision, if she can, or to make the damages as 
light as possible. 

6. The allegations and proofs must coincide; 
and the court cannot consider evidence not in 
accordance with the issues made by the parties. 

7. The court will allow amendments upon 
terms even on the hearing of an appeal. 

Libel for collision. On the 30th of June, 
1863, the tug Morton, Kimball master, was 
■coming down St Clair river, having in tow 
the four following vessels in their order: Su- 
perior, drawing 11 ft. 4 in., Chase master; 
Vanguard, 10 ft. 4 in., Davis master; Yankee 
and Bermuda. At sundown, they passed 
Jerry's Ranch and the range lights on the 
flats just after they were lighted, Befoi-e 
passing the lights, the Superior and Van- 
guard, which were carrying part of their 
sails, took all the sails in. The depth of wa- 
ter on the flats at the time and during the 
season was 12 ft 6 In. or more, and vessels 
of that draft constantly went through in 
safety. The deepest water was to the west- 
ward of the range. The tug, before reach- 
ing the end of the dredged channel, got too 
far to the eastward and stranded the Supe- 
rior. The master of the Superior sang out to 
the Vanguard an order to starboard and then 
to port. The latter order was immediately 
obeyed \>j the Vanguard. The tow line from 
the Superior to the Vanguard was about 
thirty fathoms long or the usual length. The 
■S''anguard swung slowly, and struck the star- 
board quarter of the Superior with the blufie 
of her port bow, and drove ^ler over the shal- 
low place into deep water, and caused the in- 
jury complained of. The tug gave the vessel 
no warning and did not sound the channel 

i [Reported by Hon, Henry B. Brown, District 
Judge, and here reprinted by permission.] 



or slow, stop or back her engine. The cap- 
tain, mate and wheelsman were attending to 
the navigation of the tug. She had no look- 
out stationed forward. On the trial in the 
district court, the libel was dismissed, and 
the case appealed. 

J. S. Newberry, for appellant 
W. A. Moore, for appellee. 

SWAYNE, Circuit Justice (orally). In this 
case it is alleged on the part of the libellants: 
That there is no issue tendered by the plead- 
ings as to any fault committed by the Van- 
guard, and no fault charged upon the Su- 
perior as to her conduct; that the proofs 
tiken in regard to an issue not tendered by 
the pleadings are inadmissible, and should 
not be considered by the court 

The rule is well settled, that the allegations 
and proofs must coincide, and that the court 
cannot look outside of the pleadings to con- 
sider evidence not in accordance wuth the is- 
sues made by the parties. 2 Conk. Adm. 245- 
250; McKinley v. Morrish, 21 How. [02 U. S.] 
343; The Rhode Island [Case No. 11,745]; 
Soule V. Rodocanachi [Id. 13,178]; The Bos- 
ton [Id. 1,673]; The Sarah Ann [Id. 12,342]. 
It is equally well settled, that in order that 
substantial justice may be done, the court 
will allow amendments to be made, even at 
the hearing of an appeal, taking care that 
no injury be done to either party. And in 
case injury should be likely to ensue from al- 
lowing amendments, the case would be con- 
tinued, to allow the party to take such evi- 
dence as he might deem material on the new 
issue. Id.; The Boston [supra]. 

In the view I shall take of this ease, how- 
ever, it will not be necessary to continue the 
case, but I shall consider the evidence pre- 
cisely as if the amendments that the partj' 
might make were already made. In regard 
to the responsibility of tugs, when taking 
other vessels in tow, we hold that they are 
bound to use ordinary care and diligence in 
taking up, arranging and managing the tow, 
according to the exigencies of the business. 
That while engaged in such business, tugs, 
as well as passenger steamboats, are bound 
to have a competent lookout properly station- 
ed and vigilantly employed. That in this 
case it is not certain that the collision was 
occasioned by the absence of such lookout. 
That the tug has the full government and 
care of the vessels towed; she must direct 
as to length of lines; the order in which they 
shall be towed; that good management and 
common prudence require that the heaviest 
draft vessel should be placed aft of those of 
lighter draft; and had that precaution been 
observed in the present case, the present col- 
lision would not have taken place. That ordi- 
nary care on the part of the tug requires 
them to know the channels through which 
they undertake to tow vessels, and where it 
appears there was a good draft of water, the 
tug is bound to keep in it In this case there 
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T\'as 12 ft 5 in., while the Superior was draw- 
ing only 11 ft. 6 in. Vessels drawing 12 ft. 
4 in. went through that channel in safety the 
same day. It is clear that the tug got too far 
to the eastward, and thereby stranded the 
Superior, and was in fault therefor. Again, 
if for any reason the ordinary ranges, lights 
or landmarks are obscured, it is clearly the 
-duty of the tug to take such other precautions 
as may be necessary, either by slowing, stop- 
ping or backing the engine, or sounding the 
channel. She has no right to dash blindly 
ahead, and rush into dangers she neither 
knows nor can avoid. The Rose, 2 W. Rob. 
Adm. 3; The Birkenhead, 3 W. Rob. Adm. 
76, 81; The Perth, 3 Hagg. Adm. 414; Cham- 
berlain V. "Ward, 21 How. [62 TJ. S.] 548. 

Upon these considerations we hold the tug 
in fault, and grossly so. But this would not 
necessarily make the tug liable for the entii-e 
damages, for the Superior -may also be in 
fault. The vessel in tow had also duties to 
perform. She 'is bound to prevent the colli- 
sion if she can; and if she cannot, then she 
is bound to make the damages as light as 
possible. This is a rule of universal law- 
Abb. Shipp. 154, 341; Heckscher v. McCrea, 
24 Wend. 304; Taylor v. Read, 4 Paiae, .571; 
Emerson v. Howland [Case No. 4,441] ; Miller 
V. Mariner's Church, 7 Greenl. 51. It is al- 
leged that the master of the Superior gave 
the order first "starboard," then "port," and 
that the master of the Vanguard repeated the 
orders in the same way. The experts show 
very clearly that the projper order in this 
case was "port," and that the contradictory 
orders would probably lead to confusion. Yet 
Davis, the master of the Vanguard, and oth- 
ers, swear that the orders were given in in- 
stantaneous succession, and that the only or- 
der obeyed on his vessel was the order to 
""port;" that the helm was immediately put to 
port 

In considering the weight of evidence, it is 
a well settled and sound principle of con- 
struction that the direct evidence of what 
was done on one vessel is of much greater 
weight than the hypothetical evidence of ex- 
perts or others giving their opinions as to 
■si'hat was done. Even if it was shown that a 
wrong order was given and obeyed, either on 
the Superior or Vanguard (which is not 
shown, however), under the exigency of the 
circumstances and light of authority, it could 
not be considered a fault The Genesee Chief, 
12 How. [53 U. S.] 461. We can find no fault 
on the part of the Superior or the Vanguard. 
But even in this case, were there fault on the 
part of the Vanguard, it would not prevent 
a recovery on the part of the owners of the 
Superior, The New Philadelphia, 1 Black [66 
U. S.] 62. The decree below must be re- 
versed, and the cause referred to a commis- 
sioner to compute the damages. 

Decree reversed. 
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MORTON V. NEW YORK BYE INFIRM- 
ARY. 

[2 Fish. Pat Cas. 320; 5 Blatchf. 116; 2 Am. 

Law Reg, (N. S.) 672; Merw. 

Pat. Inv. 589.] i 

Circuit Court, S. D. New York. Dec. 1, 1862. 

Patents— Patentabjlitt — Discoveuy— SIeaxs of 

tJsixG — Investios — Natckal 

AsiMAL Functions. 

1. At common law, an inventor has no exclu- 
sive right to his invention or discovery. Such 
right is the creature of the statute, to which he 
must look, to see if the right, claimed in a given 
case, is within its terms. 

2. In its naked ordinary sense, a discovery is 
not patentable. A discovery of a new princi- 
ple, force, or law, operating or which can be 
made to operate on matter, will not entitle the 
discoverer to a patent. 

[Cited in Celluloid Manuf's Co. v. Frederick 
Crane Chemical Co., 36 Fed. 113.] 

3. It is only when the explorer has gone be- 
yond the mere domain of discovery, and has laid 
hold of the new principle, force, or law, and 
connected it with some particular medium or 
mechanical contrivance, by which, or through 
which, it acts on the material world, that he can 
secure the exclusive control of it under the pat- 
ent laws. 

[Cited in Burke v. Partridge, 58 N. H. 352.] 

4. He controls the discovery through the 
means by which he has brought it into practical 
action or their equivalent It is then an inven- 
tion although it embraces a discovery. 

5. A discovery may be the soul of an inven- 
tion, but it can not be the subject of the exclu- 
sive control of the patentee, or the patent law, 
until it inhabits a body, no more than can a dis- 
embodied spirit be subjected to the control of 
human laws. 

6. The application ot ether to surgical pur- 
poses was an effect produced by old agents oper- 
ating by old means upon old subjects. The ef- 
fect alone was new, and was a mere discovery; 
which, however novel and important, is not pat- 
entable. 

7. The principles upon which the law of pat- 
ents are founded are fixed, and uninfluenced by 
shades and degrees of comparative merit They 
secure to the inventor a monopoly in the man- 
ufacture, use, and sale of very humble contriv- 
ances, of limited usefulness, the fruits of indif- 
ferent skill and trifling ingenuity, as well as 
those grander products of his genius which con- 
fer renown on himself and extensive and last- ' 
ing benefits on society. But they are inade- 
quate to the protection of every discovery, by se- 
curing its exclusive control to the explorer to 
whose eye it may be first disclosed. 

8. Neither the natural functions of an animal 
upon which, or through which, the new force or 

1 [Reported oy Samuel S. Fisher, Esq., and by 
Hon, Samuel Blatchford, District Judge, and 
here compiled and reprinted by permission. 
Merw. Pat. Inv. 589, contains only a partial re- 
port.] 
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principle may be designed to operate, nor any of 
the useful purposes to which it may he applied, 
can form any essential parts of a patentable 
combination with it, however they may illustrate 
and establish its usefulness. 

[9. Cited in De la Vergne Refris'^rating Mach. 
Co. V. Featherstone, 49 Fed. 917, to the point 
that the power of the commissioner of patents to 
ii^sue patents, and the effect of them, are care- 
fully defined by statute. By defining the con- 
ditions under which the power it confers shall 
be exercised, it necessarily excludes all others, 
except perhaps the correction of its own clerical 
errors.] 

This was a motion for a new trial. An ac- 
tion on the case to recover damages for an 
infringement of letters patent [No. 4,848] for 
an "improvement in surgical operations," 
granted to plaintiff as assignee of Charles T. 
Jackson and William T. G. Morton, Novem- 
ber 12, 1846, tried before Judge Shipmau and 
a jury, had resulted, under the instructions of 
the court, in a verdict for the defendants. 
The patent was for the well-known and valu- 
able discovery of the effect of sulphuric ether 
in producing nervous quiet and insensibility 
to pain, especially during surgical operations. 
The questions arising upon this patent, and 
discussed in the opinion of the eouii:, are so 
important that the specification is given in 
full: "Be it known that we, Charles T. Jack- 
son and William T. G. Morton, of Boston, in 
the county of Suffolk, and state of Massachu- 
setts, have invented or discovered a new and 
useful improvement in surgical operations on 
animals, whereby we are enabled to accom- 
plish many, if not all, operations such as are 
usually "attended with more or less pain and 
suffering, without any, or with very little 
pain to, or muscular action of, persons who 
undergo the same; and we do hereby declare 
that the following is a full and exact descrip- 
tion of our said invention or discovery: It is 
■well known to chemists that when alcohol 
is submitted to distillation with certain acids, 
peculiar compounds, termed 'ethers,' are 
formed, each of which is usually distinguished 
by the name of the acid employed in its prep- 
aration. It has, also, been known that the 
vapors of some, if not all of these chemical 
distillations, particularly those of sulphuric 
ether, when breathed or introduced into the 
lungs of an animal, have produced a peculiar 
effect upon its nervous system; one which 
has been supposed to be analogous to what is 
termed intoxication. It has never (to our 
knowledge) been known until our discovery, 
that the inhalation of such vapors (particu- 
larly those of sulphuric ether) would produce 
insensibility to pain, or such a state of quiet 
of nervous action as to render a person or ani- 
mal incapable, to a great extent, if not en- 
tirely, of experiencing pain while under the 
action of the knife, or other instrament of 
operation of a surgeon calculated to produce 
pain. This is our discovery; and the eomhin- 
ing it with, or applying it to, any operation 
of surgery, for the purpose of alleviating ani- 
mal suffering, as well as of enabling a sur- 
geon to conduct his operation with little or 



no stioiggling, or muscular action of the pa- 
tient, and with more certainty of success, con- 
stitutes our invention. The nervous quiet 
and insensibility to pain produced on a per- 
son is generally of short duration; the de- 
gree or extent of it, or time which it lasts, de- 
pends on the amount of etherial vapor re- 
ceived into the system, and the constitutional 
character of the person to whom it is admin- 
istered. Practice will soon acquaint an ex- 
perienced surgeon with the amount of etheric 
vapor to be administered to persons for the 
accomplishment of the surgical operation or 
operations required in their respective cases. 
For the extraction of a tooth, the individual 
may be thrown into the insensible state, gen- 
erally speaking, only a few minutes. For the 
removal of a tumor, or the performance of 
the amputation of a limb, it is necessary to 
regulate the amount of vapor inhaled to the 
time required to. complete the operation. Va- 
rious modes may be adopted for conveying 
the etheric vapor into the lungs. A veiy sim- 
ple one is to saturate a piece of cloth or 
sponge with sulphuric ether, and place it to 
the nosti'ils or mouth, so that the person may 
inhale the vapors, A more effective one is to 
take a glass, or other proper vessel, like a 
common bottle or flask. Place in it a sponge 
saturated with sulphuric ether. Let there be 
a hole made through the side of the vessel for 
the admission of atmospheric air (which hole 
may or may not be provided with a valve 
opening downward, or so as to allow air to 
pass into the vessel), a valve on the outside 
of the neck opening upward, and anothei 
valve in the neck and between the last men- 
tioned and the body of the vessel or flask, 
which latter valve in the neck should open 
toward the mouth of the neck or bottle. The 
extremity of the neck is to be placed in the 
mouth of the patient, and his nostrils stopped 
or dosed in such a manner as to cause him to 
inhale air through the bottle, and to exhale 
it through the neck and out of the valve on 
the outside of the neck. The air thus breath- 
ed, by passing in contact with the sponge, 
will be charged with the etheric vapors, 
which will be conveyed by it into the lungs 
of the patient- This will soon produce the 
state of insensibility or nervous quiet requir- 
ed. In order to render the ether agreeable 
to various pex^sons, we often combine it with 
one or more essential oils having pleasant 
perfumes. This may be effected by mixing 
the ether and essential oil, and washing the 
mixture in water. The impurities will sub- 
side, and the ether, impregnated with the per- 
fume, will rise to the top of the water. We 
sometimes combine a narcotic preparation, 
such as opium or morphine, with the ether. 
This may be done by any ways known to 
chemists by which a combination of etheric 
and narcotic vapors may be produced. After 
a person has been put into the state of insen- 
sibility as above described, a surgical opera- 
tion may be performed upon him without, so 
far as repeated experiments have proved, giv- 
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ing to him any apparent or real pain, or so 
little in comparison to that produced by the 
usual process of conducting surgical opera- 
tions, as to be scarcely noticeable. There is 
very nearly, if not entire, absence of all pain. 
Immediately or soon after the operation is 
completed, a restoration of the patient to his 
usual feeling takes place, -without, generally 
speaking, his having been sensible of the per- 
formance of the operation. From the experi- 
ments we have made, we are led to prefer the 
vapors of sulphuric ether to those of muriatic 
or otlier kind of ether, but any such may be 
employed which will properly produce the 
state of insensibility without any injurious 
consequences to the patient. "We are fully 
aware that narcotics have been administered 
to patients undergoing surgical operations, as 
we believe, always by introducing them into 
the stomach. This we consider in no i-espect 
to embody our invention, as we operate 
through the lungs and air passages, and the 
effects produced upon the patient are entire- 
ly, or so far different as to render the one of 
very little, while the other is of immense, 
utility. The consequences of the change are 
very considerable, as an immense amount of 
human or animal suffering can be prevented 
by the application of our discovery. "What 
we claim as our invention is the hereinbefore 
described means "bj which we are enabled to 
effect the above highly important improve- 
ment in surgical operations, viz.: by combin- 
ing therewith the application of ether, or the 
vapor thereof, substantially as above speci- 
fied. In testimony whereof, we have hereto 
set our signatures, this twenty-seventh day 
of October, A. D. 1846. Charles T. Jackson. 
William T. G. Morton. Witnesses: R. H. 
Eddy, W. H. Leighton." 

S. D. Oozzens and O. M. Keller, for plain- 
tiff. 

E, H. Owen and B. D. Silliman, for defend- 
ants. 

Before NELSON, Circuit Justice, and 
SHIPJIAN. District Judge. 

SHIPJIAN, District Judge. This is an ac- 
tion at law, brought to recover damages for 
the infringement of a well-known patent. 
The case came on to be heard at a prior term 
of this court, before a jury, and after some 
testimony had been taken tending to show an 
infringement by the defendants, the eouit, 
having doubts as to the validity of the pat- 
ent, arrested the hearing of the evidence, and 
directed the counsel to argue the question 
of law arising on the face of the specification. 
This question— as will be obvious, at once, to 
any one familiar with the law of patents who 
reads the specification— is, is the subject mat- 
ter of the alleged invention patentable? The 
question, after argument, was decided in the 
negative, and the patent was declared void. 
The same question is now again presented, 
on a motion for a new trial, before a full 
couil. 

17FED.CAS. — 56 
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The" point is one of substance and not of 
form. It was discussed as such, and will be 
so decided. Any criticisms whichwe may make 
on the language of the specification, will be 
made only for the purpose of dealing with 
the subject which that language envelops; 
and, if at any time we appear to discard the 
phraseology of the instrument, it will not be 
because we complain of its terms, but only 
for the reason that we desh'e to strip the al- 
leged invention and present it naked for con- 
sideration. 

At common law an inventor has no exclu- 
sive right to his invention or discovery. That 
exclusive right is the creature of the statute, 
and to that we must look to see if the right 
claimed in a given case is within its terms. The 
act of congress provides, "that any person or 
persons having discovered or invented any new 
and useful art, inachine, manuf actm-e, or com- 
position of matter, or any new and useful im- 
provement on any art, machine, manufacture, 
or composition of matter not known or used 
by others before his or their discovery or in- 
vention thereof, and not, at the time of his 
application for a patent, in public use, or on 
sale with his consent or allowance as the in- 
ventor or discoverer," shall be entitled to re- 
ceive a patent therefor. The true field of in- 
quiry, in the present case, is to ascertain 
whether or not the alleged invention, set 
forth in this specification, is embraced within 
the scope of the act. Very little light can be 
shed on our path by attempting to draw a 
pi-actical distinction between the legal pur- 
port of the words "discovery" and "inven- 
tion." In its naked ordinary sense, a discov- 
ery is not patentable. A discovery of a new 
principle, force, or law opei-ating, or which 
can be made to operate, on matter, will not 
entitle the discoverer to a patent. It is only 
where the explorer has gone beyond the mere 
domain of discovery, and has laid hold of the 
new principle, force, or law, and connected it 
with some particular medium or mechanical 
contrivance by which, or through which, it 
acts on the material world, that he can se- 
cure the exclusive control of It under the pat- 
ent laws. He then controls his discovery 
through the means by which he has brought 
it into practical action, or their equivalent, 
and only through them. It is then an inven- 
tion, although it embraces a discovery. Sever 
the force or principle discovered from the 
means or mechanism through which he has 
brought it into the domain of invention, and 
it immediately falls out of that domain and 
eludes his gi-asp. It is then a naked discov- 
ery, and not an invention. 

These remarks are not made for the pm*- 
pose of laying down sweeping general propo- 
sitions. We are too well aware of the fu- 
tility, or, we might say, mischief, of that 
practice of expounding the law of patents, 
to embark in it. But these suggestions are 
submitted for the purpose of showing the re- 
lation of the terms "discovery" and "inven- 
tion," and especially the dependence of the 



MORTON (Case No. 9,865) 



[17 Fed. Gas, page 882j 



former upon the latter, as used, in the stat- 
ute. Every invention may, in a certain sense, 
embrace more or less of discovery, for it 
must always include something that is new; 
but it by no means follows that every dis- 
covery is an invention. It may be the soul 
of an invention, but it can not be the subject 
of the exclusive control of the patentee, or 
the patent law, until it Inhabits a body, no 
more than can a disembodied spirit be sub- 
jected to the control of human laws. 

Now, that this patent contains the record of 
a discovery, there can be no doubt And it is 
pqually clear tliat, in a certain sense, it was 
new at or about the date of the patent. It is 
important here to asceitain precisely what 
that discovery was. It is described in gen- 
eral terms, in the first paragraph of the speci- 
fication, to be "a new and useful improve- 
ment in smrgieal operations on animals." 
This is, at best, vague— not from any fault of 
the person who drafted the schedule, but 
from the inherent difficulties of his task, and 
the impei-fect nature of human language as 
an instniment of thought. But we can clear- 
ly gather from the paper itself what the dis- 
covery was; and we are aided in this by 
those parts of the specification which state 
what was old and well known. The second 
paragraph recites: "It is well Imown to 
chemists tliat when alcohol is submitted to 
distillation with certain acids, peculiar com- 
pounds, termed 'ethers/ are formed, each of 
which is usually distinguished by the name of 
the acid employed in its preparation." The 
ox'igin and existence of ethers, those wonder- 
ful agents that produce a harmless insensibili- 
ty to pain, formed no part of the discovery. 
No one of them was brought to light by these 
patentees, for they were all well known be- 
fore. The same pai-agiaph further sets forth 
that "it has also been known tiiat the vapors 
of some, if not all, of these chemical distilla- 
tions, particularly those of sulphuric ether, 
when breathed or introduced into the lungs 
of an animal, have produced a peculiar effect 
on the nervous system, one which has been 
supposed to be analogous to what is usually 
termed intoxication." It was not, then, the 
fact that these vapors could be introduced in- 
to the air-passages and lungs that was dis- 
covered. This was as old as respiration, or, 
at least, as old as the existence of the vapors. 
Neither was it discovered that, when inhaled, 
these vapors produced an effect like that of 
intoxication, exhilaration, and more or less 
stupefaction. This, too, had long been known. 
The next paragmph distinctly sets forth the 
real discovery that was made, namely, that 
this well-known inhalation of well-known 
agents (in increased quantities), would pro- 
duce a state of the animal analogous to com- 
plete intoxication accompanied with total in- 
sensibility to pain. It appropriately adds: 
"This is our discovery." It is not important 
to inquire here whether this was the discov- 
ery of an increased and more perfect effect, 
the same in kind with that already well 



known, or whether it was the discovery of an 
entirely new effect. The effect discovered 
was produced by old agents, operating by old 
means upon old subjects. The efEect alone 
was new, and to that only can the term "dis- 
covery" apply. That this mere discoveiy, 
however novel and important, is not patenta- 
ble, needs neither argument nor authority to 
prove. This the specification impliedly con- 
cedes, for after thus clearly setting forth the 
discoveiy, a struggle is made to grapple it to 
something in active existence, and thus make 
the two, in this new special relation, a pat- 
entable invention. This is done by "combin- 
ing it with, or applying it to, any surgical 
operation." "This is our invention." The 
beneficial effects described as resulting from 
the application, refer merely to the utility of 
the alleged invention, which is not in ques- 
tion, and may, therefore, be laid out of the 
case. The object of this combining the dis- 
covery with, or applying it to, surgical opei-a- 
tions, is apparent. It was to shelter the dis- 
covery under those terms of the patent act 
which protect "any new and useful improve- 
ment on any art." It was clearly not the dis- 
covery or invention of an "art," or "machine," 
or "manufacture," or "composition of mat- 
ter." Nor was it an "improvement" on any 
one of the last three. It was, therefore, call- 
ed, in substance, an improvement in the art 
of surgery. But we can not change a thing 
by a name. In a certain general sense, it is 
an improvement in the art of surgery. So 
would the invention of a new and useful 
lancet, saw, forceps, or bandage be an im- 
provement on the same art But the patent 
securing the exclusive sale or use of such au 
insti-ument must rest exclusively unon the 
novelty of its construction. It could borrow 
no element of patentability from the art in 
which it was designed to be used, except 
merely the element of utility. Of this lat- 
ter the art would furnish the test Now 
this discovery of the effect of ether on the 
patient, in holding him motionless and in- 
sensible during the operation, has the same 
legal relation to the art of surgery that a ma- 
chine or other mechanical contrivance for 
holding him would have. It holds him better, 
stiller, and with less discomfort and danger 
to himself than any mechanism could; but 
its office is to hold and protect the patient 
It has no other relation to, or connection with, 
the art of the surgeon. We use the word "pn - 
tect" as applied to the patient in the largest 
sense, and as including not only exemption from 
pain during the operation, but also from the 
shock which such operations often give the 
system. The only legal quality or aid, then, 
which this alleged invention can draw from 
the art with which it is connected in the 
specification, is that which relates to its 
utility. Of this it supplies undoubted evi- 
dence. The eminent surgeons who testified 
on the trial concurred in stating that its use- 
fulness could not be overrated. We must, 
then, leaving the art of surgery to supply the 
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evidence of its utility, contemplate the dis- 
covery as separated from the use to -wMcli 
it is applied. At this point the patent breaks 
down; for the specification presents nothing 
new except the effect produced by well- 
known agents, administered in well-known 
ways on well-known subjects. a?his new or 
additional effect is not produced by any new 
instrument by which the agent is adminis- 
tered, nor by any different application of it 
to the body of the patient It is simply pro- 
duced by increasing the quantity of the vapor 
inhaled. And even this quantity is to be 
regulated by the discretion of the operator, 
and may vaiy with the susceptibilities of the 
patient to its influence. It is nothing more, 
in tlie eye of the law, than the application 
of a well-known agent, by well-known 
means, to a new or more^perfect use, which is 
not sufficient to support a patent. 

But it was insisted on the argument that 
the claim at the close of the specification 
when properly xmderstood, disclosed the true 
character of the invention, and furnished 
ground upon which the patent can stand. 
This clause declares, that "what we claim as 
our invention is the hereinbefore-described 
means by which we are enabled to effect the 
above highly important improvement in surgi- ^ 
cal operations, viz; by combining therewith 
the application of ether, or the vapor thereof, 
substantially as above described." The plain- 
tiff's counsel insists that the true reading of 
the claim, in the light of the preceding part 
of the specification is not that which asserts 
a combination of the discovery with surgical 
operations, but rather an application of the 
discovery to surgical operations by the means 
desTiribed; "and that the means described, 
and the only means described, are the process 
of rendering the system insensible to pain 
by the hihalation of ether." But we do not 
discover that this exposition of the claim re- 
lieves the difficulty. What is the process 
which is here set forth? The process of in- 
halation of the vapor, and nothhig else. To 
couple with it the effect produced by calling 
it a process of rendering the system insensible 
to pain, is merely to connect the results with 
the means. The means, that is the process 
of inhalation of vapors, existed among the 
animals of the geologic ages precedmg the 
creation of our race. That process, in con- 
nection with these vapors, is as old as the 
vapors themselves. We come, therefore, to 
the same point, only by a different road. We 
have, after all, only a new or more perfect 
effect of a well-known chemical agent, oper- 
ating through one of the ordinary functions 
of animal life. 

It is curious and instructive to observe the 
pei-petual struggle in the specification to draw 
from the surgical operation some support to 
the patent beyond that of its utility. "We 
are fully aware," says the paragraph immedi- 
ately preceding the claim, "that narcotics have 
been administered to patients undergoing sur- 
gical operations, and, as we believe, always 



by introducing them into the stomach. This 
we consider in no respect to embody our in- 
vention, as we operate through the lungs and 
air-passages." An examination of this single 
passage in the specification will demonstrate 
the impossibility of sustaining this patent on 
any grounds known to the law. Now, sup- 
pose these agents had been fluids instead of 
elastic vapors, and their effect had been 
known, when taken into the stomach, to be 
the same as that now long known to have 
resulted from their inhalation, viz: a state of 
partial intoxication: would the discovery that 
an increased quantity of the fluid produced 
a more perfect effect, by rendering intoxica- 
tion complete, accompanied with total insen- 
sibility to pain, have rendered the discoveiy 
patentable? We think clearly not. In this 
view of the subject, we here lay out of the 
ease the application of the new effect to 
surgical operations. We wiU allude to that 
again in a moment. Now, a precisely parallel 
case is presented, by the actual facts before 
us, to the one just supposed. The inhalation 
of the ethers had long bee^ known. By in- 
creasing their quantity it was discovered that 
a new or more complete effect was produced, 
by which the subject was rendered wholly 
insensible. This can be no more patentable 
than the discovery that the increased quantity 
of liquors, taken inco the stomach, would pro- 
duce a like result In both cases there is only 
a naked discovery of a new effect, resulting 
from a well-known agent, working by a well- 
known process. This effect is- a temporary 
suspension of sensibility and motion in the 
animal body. Here, what is new in the al- 
leged invention begins and ends. The fact 
that the surgeon can operate upon the body 
in the condition to which it is thus reduced, 
forms no part of the invention or discovery. 
It simply furnishes evidence that it can be 
applied to at least one useful purpose; a fact 
quite independent of the other elements neces- 
sary to make a discovery patentable. 

Before dismissing this case, it may not be 
amiss to speak of the character of the discov- 
ery upon which the patent is founded. Its 
value in securing insensibility during the sur- 
gical operation, and thus saving the patient 
from sharp anguish while it is proceeding, 
and mitigating the shock to his system, which 
would otherwise be much greater, was proved 
on the trial by distinguished surgeons of the 
city of New York. They agreed in ranking 
it among the great discoveries of modern 
times; and one of them remarked that its 
value was too great to be estimated in dol- 
lars and cents. Its universal use, too, con- 
curs to the same point Its discoverer is en- 
titled to be classed among the greatest bene- 
factors of mankind. But the beneficent and 
imposing character of the discovery can not 
change the legal principles upon which the 
law of patents is founded, nor abrogate the 
rules by which judicial consti'uction must be 
governed. These principles and rules are 
fixed, and uninfluenced by shades and degrees 
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of comparative merit. They secure to the 
iiiTentor a monopoly in tlie manufacture, use, 
and sale of very humble contrivances, of 
limited usefulness, tlie fruits of indifferent 
skill, and trifling ingenuity, as well as those 
grander products of his genius which confer 
renown on himself, and extensive and lasting 
benefits on society. But they are inadequate 
to the protection of every discovery, by secur- 
ing its exclusive control to the explorer to 
whose eye it may be first disclosed. A dis- 
covei-y may be brilliant and useful, and not 
patentable. No matter through what long, 
solitary vigils, or by what importunate efforts, 
the secret may have been wrung from the 
bosom of Nature, or to what useful purpose 
it may be applied. Something more is neces- 
sary. The new force or principle brought 
to light must be embodied and set to work, 
and can be patented only in connection or 
combination with the means by which, or the 
medium through which, it operates. Neither 
the natural functions of an animal upon which 
or through which it may be designed to oper- 
ate, nor any of the useful purposes to which 
it may be applied, can form any essential 
parts of the combination, however they may 
illustrate and establish its usefulness. Mo- 
tion for a new trial denied. 

[For another case involving this patent, see 
Cushing's Opinion, 8 Op. 270.] 
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MORTON V. ROOT. 

£2 Dill. 312.] 1 

Circuit Court, D, Nebraska. 1873. 

Equity— Cloud upon Title— Adequate Remedy 

AT Law — Void Sale under Execution — 

Description op Land. 

1. Equity has jurisdiction to remove a cloud 
upon the title to real estate where there is no 
adequate remedy at law. 

2. A sale under an execution issued upon a 
judgment in which the land sold had not been 
attached, and where there was no service upon 
the defendant except by publication, is void. 

[Cited in Levy v. Ferguson Lumber Co., 51 
Ark. 317, 11 S. W. 286.] 

3. In the description of a tract of land, an 
omission to state the course in one call, Jield to 
be supplied and rendered certain by the remain- 
der of the description. 

[Cited in Campbell v. Carruth (Fla.) 13 South. 
433.] 

This is a bill in equity to settle the title to 
certain real estate. The plaintiff in the bill 
alleges title in himself, derived as follows: 
1. On the 27th of June, 1865, he sued Pierce 
in attachment in the district court of the 
then territory of Nebraska, for Douglas coun- 
ty, the writ of attachment issuing and be- 
ing levied on the premises in question, 2. 
At the October term, 1865, judgment was en- 
tered, and also an order to sell the said 
lands and premises for the satisfaction of 
the said judgment. 3. On the 16th of May, 

I [Reported by Hon. .Tohn F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



1868, an order of sale was issued command- 
ing the sheriff- to sell the said lands. 4. In 
pursuance thereof he, on the 29th of June, 
1868, sold the premises to the plaintiff. 5. 
At the July term, 1868, the sale was con- 
firmed by the court. 6. On the 15th day of 
April, 1869, the sheriff made th*e deed to the 
plaintiff. To show an adverse claim of the 
defendant the bill alleges that one Glass sued 
Pierce in attachment; that the writ was 
levied on property other than that here in 
question, and not upon the same; that Pierce 
was not served therein and did not appear 
thereto; that after the attached property was 
exhausted, a general execution was issued 
and the premises in question sold to Glass, 
who conveyed to the defendant. On the 2d 
of July, 1866, a deed, dated December 10, 
1864, from Glass to Root, of said premises, 
was put upon the records of Douglas county. 
The defendant answers these allegations, 
saying that he believes them to be true, but 
the decree was void because it described no 
premises. To support the equity jurisdic- 
tion, the plaintiff alleges that the defendant 
is not in possession of the premises. This 
the defendant denies, and alleges that at the 
time when this bill was filed he was, and ev- 
er since has been, and now is, in the actual 
possession, under the deed from Glass, dat- 
ed and recorded as above stated. The an- 
swer puts in issue the validity of the plain- 
tiff's alleged title. The cause was submitted 
to the court upon proofs taken by the re- 
si)ective parties, 

J. M. "Woolworth, for complainant. 
B. E. B. Kennedy, for defendant. 

Before DILLON, Circuit Judge, and DUN- 
DY, District Judge. 

, DILLON, Circuit Judge. The first ques- 
tion to be settled is the jurisdiction of the 
court. This is conceded in the arguments to 
depend upon the fact whether the defendant 
was at the time the suit was commenced in 
actual possession. If in possession, no rea- 
son is stated in the bill why the respective 
rights of the parties could not be determined 
in ejectment. The bill in this case was filed 
August 27, 1870. We find, upon a careful 
reading of the evidence, that no fences or 
pei-manent improvements of any kind have 
ever been made upon the premises; the acre 
and a half of potatoes were raised in 1871, 
and the weight of the evidence shows that 
the clearing off of the small quantity of land 
was in the fall of 1870, which would be aft- 
er suit was commenced. Upon the proofs in 
this cause, the plaintiff could not have es- 
tablished possession in the defendant at the 
time this suit was brought; and the couit 
has jurisdiction to determine the respective 
rights of the parties. 

Both paities claim title under judicial sales 
against Pierce. The sale under which the 
defendant derives his right was void for the 
want of a valid judgment and execution Ju- 
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risdiction over the person or property is ab- 
solutely essential to a valid judgment, and as 
tlie property here in question was not at- 
tached, and as the judgment against Pierce 
was rendered upon constructive service by 
publication, there was no authority whatever 
to levy upon and sell this land. 

This point is clear, and has not been con- 
tested by defendant's counsel in argument, 
but he has relied on the insufficiency or 
weakness of the plaintifiE's title. We proceed 
briefly to notice his objections to this title. 

It is urged that the court which rendered 
the plaintiff's judgment (under which judg- 
ment the plaintiff claims title), had no juris- 
diction of the land in question. Although a 
portion of the papers in that action have 
been lost, yet the entries on the appearance 
docket, the order of sale, the return endorsed 
thereon, the appraisement, the notice of sale, 
the execution, the sheriff's deed to the plain- 
tiff, all of which are produced, show that 
this objection is without foundation in fact 
It is also objected that the plaintiff's deed 
from the sheriff is void, because it and the 
precedent proceedings which it follows do 
not describe the land with sufficient certain- 
ty. The description is as follows: "Begin- 
ning at the northwest comer of section 28, 
thence south eight chains and five links, 
thence south eighty-five degrees, twenty 
chains and ten links, thence north nine 
chains and seventy links, west twenty chains, 
to the place of beginning, in township 15, 
i-ange 13, east of the sixth P. M." 

The only defect pointed out is the omis- 
sion of the word east in the second call in 
the description. But the testimony of the 
two surveyors examined as witnesses satis- 
factorily shows that this omission is easily 
supplied by the data afforded by the descrip- 
tion as a whole. The only uncertainty is 
whether the second course is eighty-five de- 
grees east or west. As the last course is 
"west to the place of beginning," it is obvi- 
ous that the course on the corresponding 
line on the south must be east. The testi- 
mony of Surveyor Wiltse puts this in a clear 
light He says, "The description is defective 
in this, that in the second course from, the 
place of beginning, the letter 'E' is omit- 
ted, running east To determine whether it 
is east or west, I return to the place of be- 
ginning and reverse the courses and distan- 
ces, until I arrive at the corner upon which 
this defective course must close, and I find 
that to close the survey, or retrace the 
boundary, the course must be south eighty- 
five degrees, east twenty chains and ten 
links." And to same effect is the evidence 
of George Smith, the only other sui-veyor ex- 
amined to the point. The description is D'ust 
as certain as if the word "east" had been 
inserted. The result is that the plaintiff is 
clearly the owner of the land in question, 
and is entitled to the relief prayed, which is 
to remove the cloud upon his title, and not 
for possession. Decree accordingly. 



(Case No. 9,867) MORTON 

As to jurisdiction: Morton v. Smith [Case No. 
9,867]. As to right to relief to remove cloud 
upon title to land: Bunce v. Gallagher [Id. 2,- 
133]; Craft v. Merrill, 14 N, Y. 450. 
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MORTON V. SMITH. 
[2 Dill. 316.1 1 
Circuit Court, D. Nebraska. 
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Execution Sale — Eeal Property — Defective 

acknotvledgments— cosstrcctivb notice 

— Local Statute Construed. 

1. A levy upon real estate which is not sold 
for want of bidders does not render a subse- 
quent sale of other land, on another execution, 
void. 

2. Where a judgment is rendered upon serv- 
ice by pubHcation only, a sale of land not at- 
tached, upon a general execution issued upon 
such judgment^ is void. 

3. Under the statutes of Nebraska in force in 
1859, as to the acknowledgment and proof of 
conveyances of land, executed in another state, 
it was indispensable when these were not ac- 
knowledged before a commissioner appointed by 
the legal authorities of Nebraska, that the cer- 
tifying officer should certify that the execution 
and acknowledgment is according to the laws of 
the state where the instrument is executed; and 
the record of a deed where this requirement is 
omitted does not operate as constructive notice 
of its existence. 

[Cited in Prentice v. Duluth Storage & For- 
warding Co., 7 C. C. A. 293, 58 Fed. 447.] 

Bill in chancery [by William S. T. Morton] 
to quiet title to a certain tract of land near 
Omaha, containing twelve and sixty-seven- 
hundredths acres, and for partition. Neither 
party is in actual possession. Both parties 
claim under one Eoswell G. Pierce. The plain- 
tiff's title is derived under an execution sale 
made in November, 1869, upon a judgment 
in his favor against Pierce, rendered at the 
June term, 1860. The defendant [George R. 
Smith] claims title in two ways: First, un- 
der an execution sale upon a judgment ren- 
dered by pubHcation in an attachment suit 
by one Glass against Pierce; second, by con- 
veyances from Pierce, independent of the ju- 
dicial sale. 

J. M. Woolworth, for plaintiff. 

C. S. Chase, for defendant. 

Before DILLON, Circuit Judge, and DUN- 
DY, District Judge. 

DILLON, Circuit Judge. 1. The plain- 
tiff's judgment against Pierce, and his execu- 
tion sale thereunder, which was confirmed by 
the court, and followed by a sheriff's deed, 
gives him a title unless a better title is shown 
by the defendant. 

The fact that a prior execution had issued 
upon the plaintiff's judgment and been levied 
upon other land which was not sold for want 
of bidders, does not amount to a satisfaction 
of that judgment and render the subsequent 
execution sale of the land in dispute void. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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2 As to defendant's title. Prior to plain- 
tiff's suit against Pierce, one Glass (January 
10, 1800) commenced suit against Pierce by 
attacliment, and levied the writ of attachment 
upon the undivided three-fourths of the land 
in controversy. Pierce was not served ex- 
cept by publication. Judgment :was rendered 
upon constraetive service, and the premises 
attached were ordered to be sold, and were 
sold, and the title under this sale is in the 
.defendant. This sale is valid, and gives the 
defendant the prior and better title to the 
undivided three-fourths. After this sale, 
without any further service upon, or proceed- 
ings against, Pierce, the judgment creditor 
(Glass) caused a general execution to issue 
against Pierce, and this was levied upon the 
remaining undivided one-fourth, which was 
sold, and under this sale the defendant claims 
the title thereto. But there having been no 
attachment of this undivided quarter interest 
prior to the judgment, nor at any time, and 
uo sei-vice upon Pierce except by publication, 
there was no authority to issue a general 
execution upon the judgment, and levy upon' 
and sell property which had not been attach- 
ed. That execution and sale were void. 

But the defendant also claims title to this 
one-fourth in this wise: On the 12th of April, 
1859, Pierce made a deed to one Ralph Marsh, 
which was filed for record before any of the 
judicial proceedings against Pierce had been 
commenced, and defendant claims by mesne 
conveyances under the deed to Marsh. 

It is not denied that if this deed to Marsh 
conveys the same land an'd was duly ac- 
knowledged and recorded, that it defeats the 
plaintiff's title, for in such case Piei-ce had no 
interest in the land at the date of plaintiff's 
judgment, and execution sale. 

No claim has been made in argument by 
the plaintiff's counsel that the deed insuffi- 
ciently described the land in controversy, but 
he rests his case upon the proposition that the 
deed from Pierce to Marsh was not acknowl- 
edged and certified so as to be entitled to be 
recorded, and therefore the record of it was 
not constructive notice of its existence. 
There is no evidence whatever of actual no- 
tice to the plaintiff of this deed. 

The deed from Pierce to Marsh was exe- 
cuted April 12, 1859, in the state of New 
York. It was acknowledged on that day be- 
fore a commissioner of deeds in the city of 
New York, appointed by the authority of that 
state. A clerk of a court of record of the 
city or county of New York certifies under 
his seal that the commissioner is such officer 
as he represents himself to be, that he is well 
acquainted with his handwriting, and that 
his signature is genuine, as requu:ed by sec- 
tion 5 of the act of January 26, 1856 (Laws 
Neb. 2d Sess. 1856, p. 80), but he entirely 
omits to certify, as required by that section, 
"that the deed is executed and acknowledged 
according to the laws" of the state of New 
York. This is indisputably an essential re- 
quirement of the law then* in force. 
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Another portion of the act requires this 
certificate to be recorded with the deed (sec- 
tions 13, 14), and a subsequent section pro- 
vides that deeds "shall not be deemed law- 
fully recorded imless they have previously 
been acknowledged or proved in the manner 
herein prescribed" (section 17). By section 
16, "all deeds which are required to be re- 
corded shall take effect and be in force from 
and after the time of delivering the same to 
the register for record, and not before, as to 
all creditors and subsequent purchasei-s in 
good faith, without notice; and all such deeds 
shall be adjudged void as to all such creditors 
and subsequent purchasers, without notice, 
whose deeds shall be first recorded." 

This deed mot having been certified as re- 
quired by law, the objection of the plaintiff 
to the admission of the record thereof as evi- 
dence was well taken, and it is void as 
against the plaintiff, a creditor of the gran- 
tor, and a subsequent purchaser under a judg- 
.ment against him. The result is that the 
plaintiff owns an undivided one-fourth, and 
the defendant an undivided three-fourths of 
the land in controversy, and a decree will be 
entered accordingly. Each party to pay his 
own costs. Decree as above. 

As to the sufficiency of the certificate of ac- 
knowledgment: Hamnj?ton V, Fish, 10 Mich. 
419; Lyon v. Kain, 36 111. 362; Wright v. Tav- 
lor rCase No. 18,096]; Randall v. Kreiger [Id. 
ll,5o4J. 
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In re MOSELEY et al. 

18 N. B. R. 208.] 1 

District Court, S. D. Georgia. April, 1873. 

Bankruptcy— Homestead— Phoceedinq in State 
OoaRT— Assignee to Become Paktt Theketo. 

Wliere a homestead was set apart to a family, 
ten days before commencement of proceedings in 
bankruptcy, but from which judgment an ap- 
peal was then pending, the local statute declar- 
ing that the appeal suspends but does not vacate 
the judgment, held, the bankrupt court must re- 
spect the homestead right, though suspended, 
and will not take possession of the property for 
distribution to determine the validity or proprietv 
of such judgment, but the assignee in bankrupt- 
cy will be directed to make himself a pai-ty to 
the proceedings in the state court, and first de- 
termine his right to the possession of the prou- 
erty, in that tribunal. 

tOited in Re Hall, Case No. 5,921.] 

In bankruptcy. 
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EBSKINE, District Judge. About the 
middle of April, 1872, tlie families of the 
present bankrupts, respectively, instituted 
proceedings in the court of ordinary of 
Lowndes county, in this district, under the 
thirteenth section of the act of October 3d, 
1868, commonly called the homestead or ex- , 
emption law, to have set apart and adjudged 
for the use of the families of each of the 
bankrupts, the real and personal property 
exempted by the provisions of that law. 
The value of the realty that may be set apart 
for the wife and children of the bankrupt may 
be two thousand dollars in specie, and in per- 
sonal property one thousand dollars in specie. 
The ordinary appointed appraisers to ap- 
praise and allot the exempted property. 
They acted and returned their actings and 
doings in the premises mto the court of 
ordinary. On the 27th of April, 1872, the 
ordinary approved the returns and set apart 
the property so appraised to the families of 
the bfinkrupts. On the 1st of May, certain 
creditors of the bankrupts took appeals to 
the superior court of said county from the 
judgments of the court of ordinary, on the 
ground that the property set apart was of 
greater value than that placed upon it by 
the appraisers, and sanctioned by the deci- 
sion of the. court of ordinary. These sev- 
eral appeals are now depending and unde- 
termined in the appellate tribunal— the su- 
perior com*t of Lowndes county. 

An appeal brings up the whole record and 
Is a de novo investigation. "The appeal," 
says the Code, § 3572, "suspends, but does 
not vacate judgment; and if dismissed or 
withdrawn the rights of all parties are the 
same as if no appeal had been entered." 
But, notwithstanding the case is to be tried 
over again, it is obvious, from the very 
words of the Code itself, that the decision 
or judgment pronoimced by the inferior 
court remains of force, though the fruits of 
the judgment cannot be gathered by .the 
parties in whose favor it stands until the 
appellate court shall have decided that there 
is no error therein. If, however, the court 
find that there is error in the judgment, it 
will reverse the same in whole, or, I ap- 
prehend, in part, and then enter such judg- 
ment, according to the justice of the case, 
as the inferior court— in this case, the court 
of ordinary of Lowndes county— ought to 
have entered. 

As already seen, the appeals from the sev- 
eral judgments of the court of ordinary to 
the superior court were taken on the 1st of 
May, 1872. On the 6th of the same month 
and year, the creditors of Moseley, Wells 
& Co., filed their petition in this court, under 
the thirty-ninth section of the bankrupt act, 
thus initiating proceedings against them in 
involuntary bankruptcy; and, on the 5th 
of June, 1872, Moseley, Wells & Co. were, by 
judgment' of this court, declared bankrupts. 
Counsel for the creditors contended that 
on the filing of the petition in involuntary 
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bankruptcy, on the 6th of May, 1872, the 
jurisdiction of the state courts over the pro- 
ceedings then pending, by virtue of the state 
statute of October 3d, 1868, in regard to the 
several homesteads and exemptions, ceased, 
and the jurisdiction of this court attached- 
drawing to it for adjudication and distribu- 
tion among the creditors all the estate of the 
bankrupts, and in which estate was includ- 
ed the property set apart for and adjudged 
to the families of the several parties de- 
clared bankrupts on the 5th of June, 1872. 
It was further insisted, that the judgments 
pronounced by the court of ordinary on 27th 
of Apiil, 1872, were respectively but mesne 
process; and being rendered within four 
months next preceding the commencement 
of the proceedings in involuntary bank- 
ruptcy, were, by force of the fourteenth sec- 
tion of the bankruptcy act [of 1867 (14 Stat. 
522)], dissolved. In support of this last point, 
counsel cited and relied upon the ease Ran- 
dell V. McLain, 40 Ga. 162. There a judg- 
ment had been rendered by the federal 
court of South Carolina, and upon which 
judgment a suit was instituted in the su- 
perior court of Chatham county, Georgia. 
Warner, J., in delivering the opinion of the 
court, said: "The judgment obtained in 
the state of South Carolina in the district 
court could not be collected in this state, ex- 
cept by a suit thereon at common law, or 
by process of attachment; and in either 
ease the proceeding instituted to collect the 
aniount of the judgment debt in this state 
is "mesne process. There can be no doubt 
that a writ of attachment is mesne process, 
and if sued out within four months imme- 
diately before the defendant is declared a 
bankrupt it must be dissolved as provided 
by the bankrupt act. And as to the judg- 
ment upon which the action was brought to 
recover its contents, it was a mere chose in 
action, with mauy of the attributes of a 
promissory note or bill of exchange, and the 
proceeding instituted to collect it was also 
but mesne process, for all writs necessary 
to a suit between its beginning and end are 
mesne process. And this is the well-estab- 
lished rule of practice in courts governed by 
the principles of the common law; therefore, 
the latter is affected by the bankrupt act 
like the former— the process of attachment. 
Tommey v. Finney, 45 Ga. 155, was also pre- 
sented. This case consisted originally of 
two — one a suit in a magistrate's court, ap- 
pealed to the superior court; the other, a 
suit brought in the superior court after the 
magistrate's case had been appealed. Both 
accounts, it seems, were due when the suit 
on one was brought in the magistrate's 
court. Montgomery, J., in giving the opin- 
ion of the supreme court, said: "It is in- 
sisted by defendant in error that both ac- 
counts are, under the agreed statement of 
facts, but one, and should have been sued 
;in the same action. * * * The reply is, 
Ithat an appeal isa de novo investigation and' 
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the first action is a suit now pending (on 
appeal) in the superior court (Code, § 3571); 
and hence there is no judgment to har." 
And the court held that the pendency of the 
first action as a defence to the account could 
not be taken advantage of by a plea in bar 
at the second term, but ought to have been 
by plea in abatement It Tvill be perceived 
that this case turned on a point of pleading 
and did not touch the legal status of the 
judgment rendered in the magistrate's court. 
It was not questioned, I believe, that the 
court of ordinary had jurisdiction over the 
subject matter of the homestead. When the 
court of ordinary rendered its decisions on 
the homestead proceedings, the judgments 
were binding and effective, if no appeals 
had been talien to the superior court. Now, 
it is to the Code that attention must be di- 
rected to ascertain what effect each of the 
appeals had on the legal condition of the 
judgments rendered by the court of ordinary 
on the 27th of April, 1872, and appealed on 
the 1st of May following— six days prior to 
the commencement of the proceedings in in- 
voluntary bankruptcy. As previously stat- 
ed, the 3572d section of the Code, says: " An 
appeal suspends, but does not vacate judg- 
ment." Thjs language is too plain to need 
construction. I entirely agree with the coun- 
sel that the mere application for a home- 
stead gives no lien on the property, and, 
also, that a lien, to have any standing in the 
bankrupt court, must be a lien at the time 
the party becomes a bankrupt. If, there- 
fore, the judgments entered by the court' of 
ordinary on the homestead exemption, in 
favor of the families of the parties since 
declared bankrupts, are not liens attached to 
the property aUotted and set apart, then the 
property, by operation of the bankrupt law, 
is before this court for adjudication. Coun- 
sel cited the ease of Woolfolk v. Murray, 44 
Ga. 133; Seymour v. Morgan, 45 Ga. 201; 
and Inferior Ct. of Clark Co. v. Haygood, 15 
Ga. 309, to show that no lien existed, not- 
withstandrng the judgments of the court of 
ordinary in favor of the families of the pres- 
ent bankrupts. In Inferior Ct. of Clark Co. 
V. Haygood, Starnes, J., said: "By the provi- 
sions of our judiciary system, an appeal at 
common law vacates the judgment on the first 
trial, for all the purposes of a rehearing." If 
it was the intention of the court, as was in- 
sisted, to decide that when an appeal is en- 
tered from an inferior to a superior court, 
that that act vacates the judgment appealed 
from, then the reply is, that since the time 
of that decision the 3fule of law— if rule of 
law it was— has been changed by the code, 
which expressly declares that the judgment 
is suspended, not vacated. But stiU, I en- 
tertain doubts that the sentence just cited 
from the report of the case warrants a 
meaning so extended and strong as has been 
contended for. Counsel argued that the law 
of this state is now as it was at the time 
Inferior Ct. of Clark Co. v. Haygood was 
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decided, and the case of Seymour v. Morgan 
was referred to. In that case McCay, J., 
in pronouncing the opinion of the court, ob- 
served: "One buying land after judgment 
against the owner, which has been vacated 
by an appeal, buys it with notice and subject 
to the final judgment, but he is no more a 
purchaser, after the judgment, than one 
who buys with notice of the vendor's lien, 
or with notice of any other fact which will 
make the land subject to a judgment against 
the vendor." If it was the pui-pose of the 
court to hold that an appeal vacated a judg- 
ment rendered in the court from which the 
appeal was taken, to my mind it seems di- 
rectly repugnant to the very words and 
spirit of the 3572d section of the Code. If 
the word "vacated," as found in the report, 
is not there by mistake of the printer, or 
oversight, then it is manifest to the reader 
that a purchase, under the circumstances 
mentioned in the sentence quoted, would 
not find a judgment which has been va- 
cated—made void— an impediment to the 
title. Woolfolk v. Murray— In this case the 
wife, after her husband liad been adjudged 
a bankrupt and the property had passed into 
the hands of the United States marshal, 
made application to the ordinary to have a 
homestead set apart for herself and chil- 
dren, under the act of 1868. McCay, J., in 
giving the judgment of the court, said: 
"But it is very clear that until it (the home- 
stead) is laid off there is no property or right 
of property in the family. * * * It is a 
right which depends for its existence upon 
the judgment of the court." And a like 
thought is expressed in a subsequent part 
of the opinion. That learned judge says: 
"It is clear to us, therefore, that this right 
of the wife is not title, lien or encumbrance 
upon the husband's property until it has 
been appropriated by a judgment." And as 
there was no judgment of the court of or- 
dinary, or other court having jurisdiction, 
anterior to the adjudication of bankruptcy, 
the court held that the jurisdiction over the 
property sought to be exempted passed to 
the federal court to be there adjudicated. 
L-umpkin v. Eason, 44 Ga. 339. 

A judgment is the sentence of the law, 
pronounced by a court or a judge thereof, 
upon a matter in issue in any cause before 
it. I am of the opinion that each of the 
appeals taken on the 1st of May, 1872, from 
the court of ordinary to the superior court, 
in nowise affected the decision or judgment 
of the former tribunal, further than to sus- 
pend or interrupt it from proceeding, until 
the cause appealed is reviewed and passed 
upon by the appellate court; in other words, 
that each of the judgments created a lien 
upon the property set apart to the families, 
respectively, of the present bankrupts, and 
each judgment so rendered remains intact, 
though for the time fruitless. 

Whether the property set apart for the 
famiUes of these bankrupts was partnership 



i[17 Fed. Cas. page 889] 



(Case No. 9,869) MOSES 



property (for tbis is a point in controversy) — 
■property held in trust for tlie firm creditors, 
■or wlietlier, if partnership property, these 
families would be entitled to homesteads 
out of it, are questions that this court, in 
this proceeding, declines to pass upon. And 
the same may be said as to the other points 
presented in argument, or other questions 
which might arise out of the facts of the 
case. On none of these matters -will the 
•court anticipate an opinion. 

I instruct the assignee forthwith to apply 
to ■ the honorable, the superior court of 
Lowndes county, for leave to be made a 
party to the proceedings there pending on 
the several appeals taken from the court 
of ordinary of liOwndes coimty, and there 
contest the proceedings had in the inferior 
■court and the constitutionality of the statute. 



MOSELEY fQNITED STATES v.). See Case 
No. 15.823. 
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In re MOSES. 

[6 N. B. R. 181.] 1 

TUstrict Court, E. D. Michigan. Jan. 16, 1872. 

3AJfKRDFTCT — IXJUXCTION TO ReSTHAIX TbANSFEB 

OP pROPERTr— When Isjonotion Ter- 
3IIXATES— Violation. 
An injunction granted under section 40 of the 
"bankrupt act [of 1867 (14 Stat 536)1 does not 
•extend beyond the adjudication. Hence any 
proceedings to punish parties for contempt in 
violating an injunction after adjudication, must 
be dismissed with costs. 
[Cited in Ee Irving, Case No. 7,073.] 

The injunction was issued under section 40 
of the bankrupt act, on filing the petition for 
adjudication of bankruptcy. The petition was 
filed and injunction issued November fifth, 
eighteen hundred and sixty-n'ne. An order 
was issued at the same time, requiring the 
alleged bankrupt [S. J. Moses] to show cause, 
as required by said section 40, returnable 
November sixteenth, eighteen hundred and 
sixty-nine, on which day an order of adjudica- 
tion of bankruptcy was made, and an assignee 
was appointed December eleventh, eighteen 
hundred and sixty-nine. The acts alleged to 
have been done by Lang in violation of the 
injunction, are alleged to have .been done Jan- 
uary twentieth, eighteen hundred and seven- 
ty, more than two months after the adjudica- 
tion of bankruptcy. Those alleged to have 
been committed by Hanaw appear to have 
been committed also after the adjudication, al- 
though no specific date is alleged. It is con- 
tended on behalf of Lang & Hanaw that by 
the express provisions of section 40, under 
which the injunction was issued, its operation 
and effect were limited to the period of time 
between the time of its service on them and 
the time when the hearing and adjudication 
were had upon the petition for adjudication of 



1 [Reprinted by permission.] 



bankraptcy, and therefore the acts complained 
of, not having been done within that period, 
are not within the purview of the writ 

Mr. Reilly, lor assignee. 

Mr. Peck, for Lang & Hanaw. 

LONGYBAR, District Judge. So much of 
section 40 of the bankrupt act as is material 
to the consideration of the question presented, 
is as follows: "That upon the filing of the 
petition authorized by the next preceding sec- 
tion, If it shall appear that sufladent grounds 
exist therefor, the court shad direct the entiy 
of an order requking the debtor to appear 
and show cause, at a court of bankruptcy to 
be holden at a time to be specified in the 
order, not less than five days from the service 
thereof, why the prayer of the petition should 
not be granted; ana may also, by its injunc- 
tion, restrain the debtor, ahd any other per- 
son, in the meantime, from making any trans- 
fer or disposition of any part of the debtor's 
property not excepted by this act from the 
operation thereof, and from any interference 
therewith." 

As a court of bankruptcy, this court posses- 
ses no general powers to issue injunctions. 
Its powers in that regard are derived solely 
from that portion of section 40 above quoted, 
and such powers are of course limited strict- 
ly within the scope of its provisions. The re- 
straining power of the court then is limited in 
point of time to the period of time expressed 
by the words "in the meantime," which I 
have italicized in the quotation, and those re- 
late manifestly to the period of time between 
the entering of the order to show cause and 
the time specified therein for the hearing, as 
provided in the first part of the quotation. I 
think the most extended construction that can 
■be given to these words is, that they are in- 
tended to cover the whole period up to such 
time as a hearing and adjudication shall be 
had upon the petition for adjudication of bank- 
ruptcy. I can see no warrant whatever for 
extending their meaning beyond that It is 
true that in this case the injunction is in the 
ordinary form and reads: "Until the further 
order of the court." But this clause must be 
read in the light of the authority under which 
the writ was issued, and being so read its 
meaning is as follows: "Until a hearing and 
adjudication shall ^e had upon the petition for 
adjudication of bankruptcy against Solomon 
J. Moses." If creditors, on filing petition for 
adjudication of bankruptcy, desire to restrain 
parties from interfering with the debtor's 
property beyond the time when an adjudica- 
tion may be obtained, they must do so by in- 
voking the general powers of a court of 
equity. This court does not possess such 
power. See In re Metzler [Case No. 9,512]; 
Irving V. Hughes [Id. 7,076]; In re Kintzing 
[Id. 7,833]; Creditors v. Cozzens [Id. 3,378]; 
In re Fuller [Id. 5,148]. 

The acts complained of in these cases hav- 
ing been done after the restraining power of 
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the injunction had ceased to operate, the or- 
ders to show cause must be discharged, and 
the petitions and proceedings against the said 
Lang and Hanaw for contempt must be dis- 
missed, with costs to the said Lang and Ha- 
naw, including an attorney fee of twenty dol- 
lars (being ten dollars in each case), to be 
paid by the assignee out of the funds of the 
estate of the said bankrupt in his hands. 



Case I^'o. 9,870. 

In re MOSES. 
[See 1 Fed. 845J 



Case No. 9,871. 

MOSES et al. v. BOYD et al. 

[o Blatchf, 357.] i 

Circuit Court, S. D. New York. Nov. 28, 1866,2 

GuARASTY — Damage to Other Cargo— Coxdi- 
TiojT OF Ship — Liability. 

1. Where a charterer of a vessel agrees with 
her master, on behalf of the vessel, to pay any 
damages that the vessel may be subject to, aris- 
ing from lard in casks being stowed between 
decks and running on other cargo, the vessel is, 
notwithstanding this agreement, liable for dam- 
age caused to cargo in the lower hold by the 
leakage of lard from the casks and through the 
deck, if the deck is not well and sufficiently 
eatilked. 

2. Where such an agreement was made in 
view of the fact that the lard in the casks, while 
they were being stowed, was found to be leak- 
ing therefrom, and to be in an almost liquid 
state, and it appeared that the deck was well and 
sufficiently caulked: Sdd, that the vessel was 
not responsible for damage caused to cargo in 
the lower hold by the leakage of the lard from 
the casks and through the deck, 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in personam, filed in the 
district court, to recover a balance of $1,779.- 
27 alleged to be due on a charter party, made 
July 24th, 1862, by the libellants [Oliver 
Moses; Charles Owen, Frank O. Moore, G. C. 
Moses, and Albert Otis], as owners of the 
ship Robert Cushman, chartering her to the 
respondents [Robert R. Boyd, John J. Boyd, 
and Edward Hincken] for a voyage from 
New York to Havre, in France. The district 
court dismissed the libel, and the libellants 
appealed to this court. 

Edward H. Owen and Stephen P. Nash, for 
libellants. 
Erastus C. Benedict, for respondents. 

NELSON, Circuit Justice. The vessel sail- 
ed from New York about the 17th of August, 
1862, and arrived at Havre on the 23d of 
September following. The cargo consisted 
chiefly of wheat, lard, and tallow. The 
wheat in bulk, and also some in bags, was 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed in 7 Wall. (74 U. S.) 316.] 



stowed In the hold. A portion of the lard 
was stowed between decks. The dispute in 
the case between the pai-ties arises out of 
damage occasioned to the wheat in the hold 
by the leaking of the lard between decks, with 
which the charterers were charged in Havre 
and which they paid. They now claim the 
right to retain the amount out of the freight 
money, insisting that the vessel is responsible 
for the loss. Some diflaculty seems to have 
existed, in the court below, in reaching this 
question, on the pleadings; but, whatever 
may have been the merits of the difficulty 
there, it has been remedied by an amendment 
of the pleadings in this couit, and the ques- 
tion is fairly presented. This lard between 
decks, when delivered at the ship to be taken 
on board, was leaking badly from the casks^ 
and most of it seemed to be appai'ently in an 
almost liquid state. The weather was excess- 
ively hot, so that the hands engaged in the 
stowage had to be frequently relieved, and, 
on some days, to lie by in the middle of the 
day. The stevedore who had charge of the 
loading refused to take the responsibility of 
placing the leaking casks between decks, 
from the danger of damaging the wheat be- 
low in the hold, and required the direction of 
the master, who also objected to taking in 
the cargo, and made his objections known to 
the charterers. Thereupon, they gave him, in 
due form, an agreement, before he would as- 
sent to the stowage, "to pay any damages 
that yourself (master) or the ship may be 
subject to, on the discharge of the cai-go at 
Havre, the said damage arising from the 
lard being stowed between decks and running 
on the other cargo either in the between decks 
or lower hold." This I regard as a modifica- 
tion of the charter partj-, and it has been so 
treated in the amended libel, and removes the 
technical embarrassment of the case in the 
court below. 

It is admitted that the damage to the cargo 
in question arose out of the leakage of the 
lard casks. Some were entirely empty, and 
over three hundred were partially empty, 
when discharged at Havre; and the lard had 
dripped through the seams of the deck to the 
cargo below, heated and damaged the wheats 
and spread over the between deck. 

It is claimed, on the part of the respond- 
ents, that the between deck was not well and 
sufficiently caulked, and that, if it had been, 
notwithstanding the leaky condition of the 
casks, the lard would not have worked its 
way to the lower hold, and, hence, that the 
ship should be held responsible for the dam- 
age. I agree, that, if this aspect of the case 
can be maintained, upon the proofs, the de- 
cree should be for the respondents, because 
the guarantee should not be construed as 
exonerating the ship from being, in all re- 
spects, in a seaworthy condition to carry this 
description of cargo. I have, consequently, 
looked into the proofs on this point, and, 
though there is some conflict of opinion 
among the witnesses, I am inclined to think 
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tliat tlie weight of the testimony does not sus- 
tain the allegation of the respondents. The 
.witnesses who speak of the practice or usage 
of carrying leaking casks of lard between 
decks without danger to the cargo helow, if 
the deck is properly caulked, generally quali- 
fy the remark as it respects lard in a liquid 
state in the casks, which, as is apparent from 
the proofs in this case, was the condition of 
a considerable portion of this lard when 
stowed; and, as the weather continued hot 
throughout nearly the whole of the voyage, 
this state of the lard must have increased 
rather than diminished: Indeed, the state of 
.the casks when discharged, and of the be- 
tween decks, goes far to confirm the evidence 
of the unusual leaking condition of the casks 
when put on board of the vessel, which led 
the stevedore and the master to object to 
them as not fit to be shipped; and the fact 
that the charterers, instead of insisting upon 
their right under the charter, chose to modify 
it, as respected the particular article, leaves 
an implication of its unfitness. 

Some question was made upon a clause in 
the charter party stipulating that the vessel 
should be Qonsigned to the charterers' friends 
in Havre, and under which she was con- 
signed to the house of J. Barb & Co. This 
house received the bills of lading and collect- 
ed the freight, and paid over to the master 
the amount due, excepting the balance in 
dispute. They obviously regarded themselves 
as acting in the interest, and for the benefit, 
of the charterers; and I cannot agree that 
the payment by them of the damages at 
Havre was a payment as agents of the ship, 
so as to conclude the owners. They dealt 
with the freight moneys not only as the 
friends, but as the agents, of the charterers, 
as is apparent from the accounts between the 
two houses. I think that the court below 
erred, and that the decree should be re- 
versed, and a decree be entered for the libel- 
lants, for such balance. 

[On an appeal by the charterers to the su- 
preme court, the decree of this court was affirm- 
ed. 7 Wall. (74 U. S.) 316.] 



Case "No. 9,87S. 

MOSES V. DELAWARE INS. CO. 

[1 Wash. 0. 0. 385.] i 

Circuit Court, D. Pennsylvania. April Term, 
1806. 

Marine Iksurasce — Facts Concealed by As- 
sured—Particular Knowledge— Generai. 

Knowledge. 
Insurance on goods on hoard the Liberty, from 
Pliiladelphia to Charleston, lost or not lost. It 
was the duty of the assurea, to communicate to 
the underwriters, a letter received by him, con- 
taining particulars of a hurricane which had oc- 
curred at Charleston after the vessel sailed; al- 
though the fact of there having been severe 

I [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Bichard Peters, Jr., Esq.] 



gales on the coast of Carolina, was known to 
the defendants. The knowledge of the plaintiff 
was particular, that of the defendants was gen- 
eral. 
[Cited in Buggies v. General Interest Ins. Co., 
Case No. 12.119; Sun Mut Ins. Co. v. Ocean 
Ins. Co., 107 U. S. 511, 1 Sup. Ct. 600.] 

Action on a policy on. goods, on board the 
Liberty, lost or not lost, at and from Phila- 
delphia, to Charleston in South Carolina. 
The Liberty sailed from Philadelphia, on the 
2Sth or 29th of August, 1804 and the policy 
was signed on the 22d of September, 1804. 
The vessel was found at sea, some time in 
September, tui^ied bottom upwards. Great 
part of the cargo was thrown upon an island 
on the Carolina coast, and was sold,, under a 
sentence ,of the district court, and salvage 
paid thereout. The defence was, that the 
plaintiff [Myers Moses] had concealed from 
the underwriters, a material fact, within his 
knowledge. 

The evidence was, that on the afternoon 
of the 21st September, the plaintiff met with 
Ml'. Steel In the street, who asked him if he 
had not shipped goods on board the Liberty, 
and whether he was insured. Being answer- 
ed in the negative, Steel informed him, that 
he had that day received a letter from 
Charleston, dated the 9th, giving an account 
of adreadful storm, which had happened there 
the day before^ and that he communicated 
the contents of the letter to the plaintiff, every 
word, so far as he recollected. The words of 
the letter are, "Yesterday, the most dreadful 
stoi'm happened here, that has ever been 
experienced; the damage amongst the ship- 
ping very great" Mr. Steel, who also was di- 
rected to insure the Liberty, applied at the 
different offices on the 21st, and was inform- 
ed, that there had been severe gales on the 
coast, and much damage heard of. Most of 
the presidents disliked the risk. The Penn- 
sylvania ofdce spoke of asking seven per 
cent.; at the others, five was asked, which was 
double the usual premium. The president of 
the Delaware office informed him, that he 
had heard of the loss of the Patient Sally, 
which sailed on the 4th from Savannah, and 
which he should have to pay. The Sincerity 
sailed from Charleston on the 4th, and had 
arrived here, after experiencing great dam- 
age from the gale. The usual passage from 
hei'e to Charleston, was proved to be ten to 
twelve days, but a vessel was not much out 
of time at eighteen days. It did not appear 
that the hurricane at Charleston, was known 
at any of the offices, until between ten and 
eleven o'clock of the 22d, after the arrival of 
the mail. The president of one of the offices 
declared in evidence, that after this account 
was received, no insm-anee could have been 
effected at. his office, under fifty per centj 
if at all. It was proved by the same person, 
and by one of the directors of the Philadel- 
phia insurance office, that the accounts which 
came by this mail, did not state the storm in 
as strong language, as the letter before al- 
luded to. After the arrival of the mail, the 
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Tjiberty was insured at the Philadelphia of- 
fice, at five per cent., though the account 
of the storm, as stated by this conveyanee, 
was known: but the office calculated, that 
the Liberty had not been out long enough to 
reach that part of the coast, where the se- 
verity of it was felt. Upon reference to the 
papers, from the 15th to the 21st of Septem- 
ber, it appeared, that very heavy gales had 
happened on the coast, and vessels and 
wrecks found in the latitude of Charleston. 
The plaintiff, on receiving the communication 
from Mr. Steel, on the afternoon of the 21st, 
expressed himself satisfied as to the Liberty, 
as she might not be affected by the storm 
at Charleston. On the evening, however, of 
that day, he called at the Delaware office, to 
Insure this cargo, but the president was not 
within. Early on the morning of the 22d, he 
■called again, and effected the policy; but, 
the instrument not being filled up. he called 
two or three times for it, and finally received 
it between eight and nine o'clock in the morn- 
ing. On the same morning, he informed an 
acquaintance of his of the dreadful storm 
which had happened at Charleston, and ex- 
pressed his satisfaction at having got his 
insurance effected. 

The defendant insisted, that the policy was 
annulled, in consequence of the concealment 
of this letter. Park, Ins. 209; 2 N. Y. Term 
R. [2 Gaines] 57, in point. 

The plaintiff contended, that the existence 
of the storm was known to the defendant; 
and, therefore, need not be communicated. 
1 Marsh. Ins. 354; 4 Burrows. 1905; Park, 
Ins. 185. 

Mr. Philips and Moses Levy, for plaintiff. 
Rawle & Condy, for defendant. 

WASHINGTON, Circuit Justice, charged 
the jury. It is admitted, that the plaintiff did 
not communicate to the office, the information 
he had received of the storm at Charleston, 
or tliat there was a letter in town respecting 
it; but, it is contended, by the plaintiff, 
that this was unnecessary, since it was suffi- 
ciently known to the defendants, to render 
the communication unnecessary. The rule is, 
that the insured must disclose every fact, 
material to the risk, within his own knowl- 
edge, which the insurer does not know, or 
is not bound to know. They were not bound 
to know of the particular storm mentioned in 
this letter; and, there is no evidence whi'ch 
brings home to them, in any respect, a knowl- 
edge of it. The only question, then, is; 
whether the communication of the contents 
of that letter, was material to the risk, taken 
in connexion with the knowledge, which the 
defendants had obtained through other chan- 
nels. 

The defendants knew generally, that there 
had been heavy gales on the coast, in the lati- 
tude of South Carolina; that damage had 
been the consequence; that a vessel, which 
had left Savannah on the fourth, was lost; 



that another had experienced its violence, 
was damaged, but had arrived. But, the 
plaintiff knew of a particular storm, more 
violent than had ever been experienced, 
which had done great injury to the shipping 
at Charleston, the port to which the Liberty 
was destined. She had been out ten or eleven 
days previous to the storm, and the usual 
voyage is from ten to twelve days, but not 
much out of time if extended to eighteen. 
She might, or might not, be within the fury 
of this particular storm, Was there any ma- 
terial difference, between the general infor- 
mation, which the defendants possessed, and 
that which the plaintiff possessed, as it re- 
spected the fate of the Liberty? K there 
was, the latter should have been communi- 
cated. Would you, after seeing this letter, 
and being yet ignorant of the fate of the ves- 
sel, have deemed the risk increased, from 
what it would have been estimated, with the 
general information possessed by the defend- 
ants? What was the plaintiff's opinion on 
the subject? At the time he received the ac- 
count from Steel, he was his own insurer. 
Though he seemed to think lightly of the in- 
formation given in the letter, he yet applied 
to insure the same evening; repeated it the 
next morning; and, after evident marks of 
impatience, got it concluded before the aiTival 
of the post. If you think, that this conduct 
was induced by the contents of that letter, 
then it is plain, that he at least thought the 
information very material; and, on this point, 
furnishes strong evidence against himself. 
What was the conduct of the insurance of- 
fices? Under the impression of the general 
information of gales on the coast, double 
premiums were though sufficient. After the 
news of the Charleston storm had reached 
one of the offices, they still insured at five 
per cent.; but they did not know, that it 
was as severe as the letter to Steel had stated 
it, and they calculated, that the Liberty had 
not reached the place where it happened. 
After it was known, it appears, that, at an- 
other office, the risk would not have been tak- 
en at fifty per cent, if at all. Now, if the 
information of this particular storm was ma- 
terial, the defendants ought to have known 
it, so as to have had an opportunity of de- 
ciding, whether to take the risk, and at what 
premium. 

The plaintiff suffered a nonsuit.. 



Case 3S"o. 9,873. 

MOSES V. "DUNNAHO. 

[1 Cranch, C- 0. 315.] i 

Circuit Court, District of Columbia. 
Term, 180G. 



June 



Slavert — Suit fob Freedom — Right to Go in 
Search op Witnesses. 
A petitioner for freedom has not a right to 
go in search of his witnesses. 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 
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Petition for freedom [by the negro Moses 
against Patrick Dunnaho]. 

Mr. Caldwell, for petitioner, moved the 
court for leave to the petitioner to go in 
search of evidence in support of his petition. 
Refused. 

THE COURT said they knew no law which 
authorized them to give such leave. . The 
usual recognizance is to permit the petitioner 
to attend court from time to time. 



MOSES (UNITED STATES v.). See Gases 
Nos. 15,824 and 15,825 



Case Ifo. 9,874. 

The MOSHER. 

[4 Biss. 274.] i 

Oircait Court, N. D. Illinois. Oct., 1868. 

Towage — Rbasosable Diligesce — Skiix — 
«=. knowledge of channel— dutt 

AFTER Stranding. 

1. The measure of a tug's duty is reasonable 
diligence and ordinary skill. The tug is not an 
insurer of the safety of the tow, nor held to 'the 
liighest nautical skill. 

2. The tug is bound to know the ordinary prop- 
er channel, but the responsibility is changed 
where the channel is shifting. 

3. A schooner having taken the chances of en- 
tering in a storm, a harbor with a shifting chan- 
nel, the tug is not to be held responsible, in the 
absence of proof of negligence, if the schooner 
touches some ridge of sand, 

4. The tug is only bound to employ those 
means consistent with her own safety; she is 
not obliged to lay by the tow, when that would 
endanger herself. 

Appeal from decree of the district court dis- 
missing a libel filed by Sallie F. Bobbie and 
others, owners of the shooner Nicaragua, 
against the tug Mosher, to recover damage 
caused by the alleged negligence of the tug 
while towing the Nicaragua. 

Miller, Van Arman & Lewis, for libellants. 
George B. Hibbard, for insurance company. 
Sandford B. Perry, for cargo. 
Robert Rae, for respondents. 

DAVIS, Circuit Justice. This case was 
argued at the last fall term by eminent coun- 
sel. I have since read all the testimony care- 
fully, and although the case is not free from 
doubt, I am unable to .see wherein the views 
of the district court are incorrect. I shall 
content myself with stating the ground on 
which I justify this conclusion. 

The schooner Nicaragua, owned by libel- 
lants, on the 6th of August having encounter- 
ed a heavy wind and high sea, which con- 
tinued during the day, came to anchor, and 
shortly after, the tug Mosher took her in tow. 
The schooner furnished the tow line. The 
first broke; a second bore the strain. The 
vessel in -the act of being towed into the har- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.! 



bor was stranded and ultimately lost Is the 
tug responsible for this loss? 

It is charged that the accident happened 
through the negligence and want of care of 
the officers of the tug, and that, at any rate, 
the disaster would not have been so ruinous, 
if these officers had used proper efforts to re- 
lieve the Nicaragua. The first question is, 
what degree of diligence and skill was re- 
quired of the tug? The rule is well settled 
that reasonable diligence and ordinary skill 
is the measure of the tug's duty. The tug 
did not engage to insure the safety of the tow, 
nor for the use of the highest nautical skill. 
I think Judge Drummond stated the rule fair- 
ly, that the tug is bound to know the ordi- 
nary and proper channel into the harbor and! 
to exercise reasonable skill under the circum- 
stances, in towing the vessel. 

As usual in eases of this kind the testimony 
is very conflicting and not easily reconcilable. 
It is claimed the schooner was kept wind- 
ward of the tug. The weight of testimony is 
to the contrary. Neither do I think the tug 
went too far south. In my opinion the case 
turns on the condition of the channel at the 
time of the accident. The responsibility- 
would have been very different if the chan- 
nel was regular and established. Like the- 
distriet judge, I do not wish to relax the need 
of caution of tugs in towing vessels nor es- 
tablish harsh rules to make them, insurers 
of property. There was no settled channel r 
it was in a shifting state. The old channel 
into the harbor had been substantially aban- 
doned; it had been partly made in 1863^, 
and about the time of this accident, whenever 
the dredging boats could work, they were 
dumping in one place and taking ground 
from another. The weather was changing, 
and during storms shoals would form. The 
channel was, in fact, a moving, changing 
channel. If an accident happened in towing 
a vessel through such a channel during a 
storm of several days' continuance, the tug, 
if it was managed with reasonable nautical 
skill and judgment, cannot be held respon- 
sible. 

In what respect did the Mosher show less 
diligence and skill than required ? The schoon- 
er having taken the chances of entering the- 
harbor in a storm, the tug is not to be held 
responsible, in the absence of proof of neg- 
ligence, if the schooner touched some ridge of 
sand. It is urged that she went aground on 
the old sand-bar. Although satisfied that she 
was ultimately wrecked there, I am not sat- 
isfied she first struck there. The winds and 
waves drove her south, and the probability 
is that her first position was changed. 

But the tug is blamed for not using more 
effort than she did to get the schooner off 
the bar; in other words, is charged with fault 
in abandoning the schooner too soon. It is 
hard to get at the truth, for the witnesses on 
each vessel differ materially in their account 
of what occurred. At the argument it did 
seem to me that the tug left the schooner to 
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her fate sooner than she ought to have done, 
but since reading the testimony, I cannot 
say that she did not employ all the means 
practicable and consistent with her own safe- 
ty. The captain of the tug was not obliged 
to stay by the schooner if in good faith he 
believed he would endanger his own vessel. 
On both points he is supported by the testi- 
mony. I think the decree dismissing the libel 
should be affirmed. 

NOTE. As to the duty of a tug in a narrow 
channel, and especially with reference to a pro- 
peller meeting the tug and tow, consult The 
Alleghany [Case No. 204], and cases there cit- 
ed. As to duty of tug with respect to speed, 
see The Alleghany [Id. 205]; and as to respect- 
ive duties of tug and tow, consult The Broth- 
ers [Id. 1,969], and numerous authorities there 
oited. For the relative duty and liability of 
the tow, consult a recent opinion by Judge 
Drummond, The Margaret [Id. 9,0681. July, 
1873; also, The I. M. Lewis and The Aline [Id. 
6,991], June 13, 1874. 



Case Ho. 9,875. 

The MOSLEM. 

[1 Olcott, 289.] 

District Court, S. D. New York. March, 1846. 

SniPPixG — Leaking Vessel — Seamen Empi.oted 
TO Pomp — SEAWORTHr Condition. 

1. If seamen are shipped on a vessel unsea- 
worthy at the time, they may rightfully abandon 
her or refuse to do duty on board. 

2. "^hen seamen know a vessel is leaking three 
or four inches the hour in port, and came in 
from sea in a leaky state, and they ship on board 
mainly to help pump her on her home voyage, 
they are not absolved from their contract be- 
cause the leak continues or even increases on the 
voyage, if she was seaworthy when she left port. 

3. Where a ship on a voyage from Manilla to 
New- York, went into Cape Town leaking, and 
there received partial repairs, and on survey was 
pronounced seaworthy, and shipped seamen for 
the home voyage, but in order to have the advan- 
tage of the trade winds, and smoother seas, and 
sooner to reach a suitable port for repairs, made 
for Pemambuco, that is not such a deviation as 
to discharge the seamen from tlieir obligations to 
her. But if the master intended to take that 
course when he shipped the crew, or left Cape 
Town, he was bound to make it known to them. 

4. It is no unreasonable service to require a 
full crew to keep a staunch vessel free of water 
which does not malce exceeding four inches of 
water the hour; but if at the beginning of the 
voyage the crew become apprehensive of great 
danger, it is not disorderly or mutinous conduct 
for them, in a body, to apply respectfully to the 
officers, and urge that the ship be put back to 
port. 

5. If, on that application, the master en- 
gaged to pay each man one dollar extra per day 
to continue the voyage, and work the pumps, 
and promised to sight the island of St. Heleua, 
and to enter the port, if necessary, his failure to 
run in view of the island was not such a viola- 
tion of contract as to release the crew from their 
obligation to the vessel, and justify them in re- 
fusing to do duty on board. 

6. It was in the sound discretion of the mas- 
ter, in view of the safety of the ship and her 
company, to go into, or pass the island. Those 
who for that cause broke off work, and defied 
the authority of the master, were guilty of mu- 
tinous misconduct, and might be coerced back to 
duty, and also subjected to forfeiture of wages. 



7. A punishment by abstraction of wages may 
be a partial or total withholding of them. 

[See note to The Almeida, Case No. 254.] 

8. If, on the arrival of the ship at Pemam- 
buco, one of the crew claimed his right to leave 
the ship, because of her deviation, and refused 
to do further duty jn board for that cause, but 
was afterwards subdued to the authority of the 
ship, such disobedience is not cause for the for- 
feiture of his wages. 

9. The subsequent disorderly and mutinous be- 
havior of the seaman, and obstinate refusal 
during the home voyage to do duty, deprives him 
of all claim to after wages, but does not retro- 
act and forfeit those earned previous to arrival 
at Pemambuco. 

Peter Scott, filed a libel against the ship 
Moslem, claiming the wages stipulated in his 
shipping articles; and also extra wages of 
one dollar pei- day on a voyage from the 
Cape of Good Hope to Pemambuco, and 
thence to New-York. After the action was 
commenced and the ship attached, John 
Booney, Samuel Phillips and Thomas Chan- 
nan united in this suit as eo-libellants, malt- 
ing like demands of contract and extra 
wages. The pleadings on both sides are 
crammed with harsh and criminatoi-y alle- 
gations and extraneous statements, by each 
party against the other. The substance of 
the charges and issues, which were the sub- 
jects of contestation on the trial and entered 
into the judgment of the court, related, on the 
part of the libellants, to the deception and 
misconduct of the master towards the libel- 
lants', in hiring them at the Cape of Good 
Hope, and taMng them to sea, and in his un- 
just and cruel treatment of them on the voy- 
age to Pernambuco; and in respect to Scott, 
his continued confinement in chains at Per- 
nambuco and during the voyage from that 
place to New- York; and on the part of the 
claimants to the disorderly, insubordinate 
and mutinous conduct of the libellants on 
shipboard. The rate of wages at which the 
libellants shipped, and the period they were 
respectively with the ship, was not in dis- 
pute. 

The case made by the averments of the libel 
is, that the libellants were shipped at Cape 
Town for a direct voyage to New- York. That 
the ship arrived at Cape Town from Manilla, 
leaking badly, and continued to leak at the 
rate of three or four inches the hour, during 
the period of two or three weeks she re- 
.mained in that port. That after she put to 
sea, the leak increased* to ten inches the hour. 
That the libellants, and the rest of the crew, 
respectfully requested the master to return 
to poi-t, because of the unseaworthiness of 
the ship, but he refused to do so, and deviat- 
ed from his voyage, and ran to Pernambuco. 
That because of their remonstrances againsi 
being forced to remain with the ship in her 
unseaworthy condition, and against the se- 
vere labor imposed upon them at the pumps, 
the master put them in close confinement on 
board, and deprived them of necessary food. 
That he engaged to pay them each one dol- 
lar a day extra wages from Cape Town to 
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Pemambueo, but refuses to pay the same, or 
any part of their wages. The answer avers 
that the ship was seaworthy when the libel- 
lants shipped, and when she sailed on the 
voyage. It denies any deviation, and charges 
that the libellants forfeited their wages by 
insubordinate and mutinous conduct on the 
voyage. It is unnecessary to set forth with 
greater particularity the details of the plead- 
ings. All that are material are comprehend- 
ed in the issues above stated. Each libellant 
was examined as a witness for his co-libel- 
lants. The main facts which apparently en- 
tered into the judgment of the court are gath- 
ered from a mass of contradictory allegations, 
and exceedingly diffuse and rambling state- 
ments found in the depositions and oral evi- 
dence offered on the trial. They amount sub- 
stantially to these: 

The ship, on her return voyage from the 
East Indies, put into Cape Town in a leaJcy 
state. She lay in port three weeks. Some of 
her crew left her there. The four libellants 
shipped there for the home voyage to New- 
York, making up an extra complement to the 
ship's company. They knew the ship was in 
a leaMng condition, and shipped with ex- 
press notice that their services would be 
mainly required in pumping her on the voy- 
age. The ship leaked two or three inches 
the hour when she went to sea. After being 
out about thirty hours, the libellants made 
known to the master that they were unwill- 
ing to proceed on the voyage because the 
ship was unseaworthy, aftd requested to be 
put back to Cape Town. There was nothing 
disorderly or disrespectful in their proceed- 
ings on that occasion. The rest of the crew 
united in that request. After consultation on 
board, the ship was put about, and an at- 
tempt was fairly made to work her into port. 
The wind and em-rent being against her, it 
was found, after twenty-four hours efifort, 
that she made no headway, and the master 
called all hands and told them he could make 
St. Helena easier than get back, and would 
nin so as to sight the island, and would put 
in for repairs if the condition of the ship ren- 
dered it necessary; and if the leak did not 
increase he would make Pernambueo, and 
there have the ship hove out and fully re- 
paired. To encourage the crew he engaged 
to give each man one dollar a day extra 
wages if they would work faithfully on the 
voyage. The chief work was at the pumps, 
the ship running free on the trade winds, ex- 
acted but slight labor in her navigation. The 
leak continued without intermission, and re- 
quired heavy services at the pumps to keep 
the ship clear. The evidence varied widely 
between the men and sub-officei-s as to the 
degree of leakage and labor; the libellants, 
in their testimony, represent the leak to have 
increased to ten inches the hom*, which would 
require, in the estimation of the mate, 4,500 
strokes of the pump per hour to keep the ship 
afloat. He does not estimate the leak to- have 
exceeded four inches the hour at any time. 



or to have required more than 750 strokes an 
hour to clear her. Several ship-masters, ex- 
perienced in voyages to and ^rom Calcutta, 
Manilla, &c., testified that they considered the 
ship seaworthy, manned as she was and run- 
ning with the trade winds, if she made three 
or four inches of water the hour, and that 
1,000 strokes the hour would be no extraor- 
dinary labor at the pumps, as she was man- 
ned and provided. The ship, after receiving 
partial repair^ had been surveyed at Cape 
Town before going to sea, and pronounced 
■seaworthy. The leak was supposed to have 
been in her upper works. 

The libellants, from the time the ship re- 
sumed her voyage, after the fruitless attempt 
to work back to Cape Town, became reluc- 
tant and slack in their work, and disobedieni; 
to the officers. Scott was the ring-leader, and 
was on different occasions insubordinate and 
insoleiit to the master, and acted as if deter- 
mined to shirk all duty. After the ship pass- 
ed St. Helena, the libellants openly refused to 
do duty, and went below in defiance of the of- 
ficers. Scott declared himself an Englishman, 
and denied the authority of the master over 
him. They then silng Rule Britannia, in a 
rude and boisterous manner, and damned the 
American flag, and refused to come on deck 
and return to their duty. The master ordered 
them to be kept in confinement below and on 
short allowance of provisions for their dis- 
obedience and misconduct. They afterwards 
submitted to the authority of the officers and 
were again put to duty. When the ship ar- 
rived off the roadsteads of Pemambueo, the 
libellants became turbulent and insubordi- 
nate, and assaulted the master; a handspike 
was raised upon him by one, and Scott seized 
and held him fast, tearing his clothes. Scott 
was put in irons for the offence, and was fre- 
quently afterwards called upon to return to 
his duty. The other libellants submitted and 
went again to their duty. Scott, however, ut- 
terly refused to do so, and continuing mu- 
tinous and stubbornly insubordinate, was 
kept under confinement at intervals during 
the stay at Pernambueo, and then pei-ma- 
nently until the arrival of the ship at this 
port. 

The claimants gave direct and positive 
proof that before the suit was brought the 
wages of Rooney, Phillips and Channan were 
paid in fuU, and their receipt therefor was 
also given in evidence. Their proctor testi- 
fied that the master and owners refused to 
pay any extra wages, and only paid what the 
captain asserted was the balance due them 
on the shipping articles, and the libellants de- 
nied that the account he made out of their 
wages was true. He was contradicted in this 
statement by the person who made the pay- 
ments. 

A. Nash, for libellants, insisted that the 
master deceived the men as to the condition 
of the ship -when they shipped, overworked 
them cruelly at the pumps during the voyage. 
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and liad deviated from the voyage for wJiich 
they shipped; that they had a right to refuse 
doing duty on board, and to leave the ship 
the first opportunity, and collect full wages 
to New- York; that they had not incurred a 
forfeiture of wages. Tioat Scott was wanton- 
ly maltreated and imprisoned at Pemambuco 
and on the voyage thence to New- York, and 
that all the men were entitled to one dollar 
each per day extra wages for the full voy- 
age home. He cited Sherwood v. Mcintosh 
[Case No. 12,778]; Wood v. The Nimi-od [Id. 
17,959]; Snell v. The Independence [Id. 13,- 
139]; 9 Johns. 158; 8 Law Rep. 70; Ant'h. N. 
P. 32; 1 HaU, 238; The Mentor [Case No. 9,- 
427]; 1 Hagg. Adm. 182; Id. 59; 3 Bsp. 7; 
XT. S. V. Ashton [Case No. 14,470]; Tae. Sea 
Laws, 142; Butler v. McLellan [Case No. 2,- 
242]; Curt. Merch. Seam. 296, 299; 2 Hagg. 
Adm. 243; Moran v. Baudin [Case No. 9,785]; 
Thomas v. Lane [Id. 13,902]; 14 Johns.' 260. 

E, Burr, for claimants, contended, on the 
facts, that the libellants established no right 
of action. 

BETTS, District Judge. It will not be at- 
tempted in the examination of the merits of 
this case, to settle or discuss all the topics 
brought into the controversy in the multi- 
farious evidence or protracted arguments of 
the parties. Foxu* or five entire days have 
been exhausted on the hearing. The testi- 
mony upon various points in dispute cannot 
be reconciled, and the judgment of the court 
has not unfrequently been governed more by 
the strong probabilities surrounding the ease, 
than the positive assertions of witnesses. . 

In respect to the condition of the ship when 
the libellants entered upon the voyage, I 
deem it less important to determine whether 
she was fully seaworthy than to ascertain 
the fairness of the dealing of the master 
with them. They were English seamen 
ashore, out of employment, and seeking an 
opportunity to leave the Cape. The ship lay 
about three weeks in the port undergoing re- 
pairs, and they had full opportunity to Inform 
themselves of her state, so far as that could 
be known from external appearances and the 
degree of leakage, because, not only was her 
condition a fact of notoriety, but they were 
in intercourse with some of her crew who 
had left her at that poit, and were them- 
selves frequently about her, and, as it would 
appear, also on board her at her berth. The 
master explained her situation to them when 
they were hired, and engaged them expressly 
to aid in working the pumps, assuring them 
their general work in navigating her would 
be light, as he had shipped extra hands. 

My attention has been carefully directed to 
this particular, as from the general heedless- 
ness of sailors they are exposed to be drawn 
into improvident bargains; and these men, in 
a degree destitute, in that remote part of the 
world, where the opportunity to select their 
employment must be rare, would be eminent- 



ly liable to imposition or disadvantageous en- 
gagements. But, looking watchfully at the 
whole evidence to this point, I am satisfied 
the libellants entered into this agreement 
with a plain understanding of its character 
and probable hazards, and that the officers 
of the ship practiced no deceit or improper in- 
fluences with them in making the shipping 
contract. Still, if the ship was actually un- 
seaworthy at the time, or proved to be so- 
when she entered upon the voyage, the libel- 
lants were not bound by their contract, and 
could rightfully refuse to continue the voy- 
age and compel the master to return with the 
ship to port. Porter v. Andrews, 9 Johns. 
350; U. S. V. Ashton [Case No. 14,470]. The 
conduct of the libellants in requesting the 
master the first day out to go back to the 
port of departure, because of the leaking of 
the ship, was respectful and proper, and if 
not obeyed, provided the ship was imsea- 
worthy, would have dissolved their obliga- 
tion to remain with her and incur the hazard 
of a voyage on board. The master most prop- 
erly submitted to their demand, and I think 
satisfactorily proves, he attempted in good 
faith to comply with it. His judgment, that 
greater danger was incurred by beating back 
against wind and current in her then state 
than by continuing his course upon the trade 
winds, is confirmed and justified by the judg- 
ment of several experienced shipmasters who 
were examined to that point on the trial. 
This was clearly explained to the crew at the 
time, and all hands went freely to their duty 
and put the ship upon her course. After this 
the libellants were bound to obey the orders 
of the master, and lend their services faithful- 
ly in the work of the ship. 

I do not consider the statement of the mas- 
ter to the crew that he would run in sight 
of the island of St. Helena as a positive en- 
gagement to make that direction part of the 
route, so that a departure from it would con- 
stitute a deviation. The marine laws are 
peremptoiy that the master shall perform the 
voyage stipulated in the shipping conti*act, 
and holds the seamen disi,harged of their obli- 
gation to tiie ship if he deviates from it. 
Curt. Rights Seam. 25. But this duty re- 
spects the voyage, its inception, and its speci- 
fied termini, and has no relation to the ti-ack 
or line of navigation pursued in accomplish- 
ing it. That must, from its nature, be con- 
tingent, or regulated at the sound discretion 
of the master. Had the libellants proved 
an express agreement of the master to run in 
sight of St. Helena, it would be no devia- 
tion, in a maritime sense, to have varied his 
route so as to fail of a literal fulfilment of 
such engagement. To keep intentionally 
away from the island would be a breach of 
the terms of such engagement, but it would 
be damnum absque injuria, if no necessity 
existed for resorting to that port. Of that 
necessity the master, from his position, must 
be judge, and if he acts in good faith and 
fairly upon the facts before him, his decision 
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should "be final. He considered tlie vessel 
capable of making Pernamljuco, that she was 
under no exigency to seet St. Helena, and 
that there was no object in stopping there 
except to save the crew from imminent peril 
to then- lives, as the ship could not obtain 
repairs at that port, and the interests and 
safety of the ship and crew required Mm to 
pursue the most direct course to Pernam- 
buco. This conclusion is fully supported by 
the evidence in the case. 

Xor under the facts can the claim of the 
libellants prevail, that they were absolved 
from all obligation of obedience and duty to 
the vessel because she was put upon the 
course to Pernambuco, and not directly to 
New-York. Ordinarily, the shipping contract 
Is to be understood as contemplating a direct 
voyage from the port of departure to that ot 
its termination, unless a different course is 
stipulated in the agreement, or is plainly 
made known to the seamen. The Minerva. 
1 Hagg- Adm. 347; The George Home, Id. 
372. But in this instance, after the ship left 
port, a departure from the shorte:*t line to her 
port of destination would be justifiable on 
the fact that Pernambuco was the nearest 
accessible port at which the repairs needed 
could be obtained; and also because it was 
the surest and speediest route in the condition 
of the ship. A change of voyage which may 
discharge mariners from the obligation of 
their contract, must be wilfully made by the 
master, and enforced against their consent or 
acquiescence. Wood v. The Nimrod [Case 
No. 17,959]. This is a common course of 
navigation with vessels bound from the Cape 
to the TJnited States, and might reasonably 
be implied as so understood by the libellants, 
as they were in the port, waiting and seeking 
the opportunity of a return to this counti-y. 
They made no opposition or objection to this 
course of the voyage, when it was declared 
to them and was resumed, and the promise 
of exti-a pay had been giren them. They 
grumbled afterwards, and were insolent and 
occasionally insubordinate, but their com- 
plaints were against the state of the ship and 
the labor exacted of them, and not to the 
course run, until they were carried past St. 
Helena. Then it was they refused to per- 
form further duty on board imless the ship 
was taken back to the island, and persisted 
in the refusal until coerced by close confine- 
ment and privation of food to yield and re- 
turn to their services. 

These facts, I think, afford a satisfactory 
presumption, that if the master intended go- 
ing to Pernambuco when the libellants were 
hired, they were apprised of it, or that if that 
route was fixed upon after getting to sea, 
they either acquiesced in it, or the change 
was one of probable necessity, and thus ex- 
cusable in the master. Under either circum- 
stance, the libellants were bound to a full 
obedience and faithful discharge of their con- 
tract, and their misconduct on that occasion, 
in my opinion, justly authorizes the owners 
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of the ship to res'st the demand for wages, 
and have, at least, judgment of forfeiture of 
the extra pay, being a proportion of the libel- 
lants' wages. The court is not compelled to 
pronounce a forfeiture of the entire wages, 
but may punish malfeasances or dereliction of 
duty at sea by such abstraction of wages or 
mulcts as will, in its judgment, supply an ap- 
propriate punishment. The Baltic Merchant, 
Edw. Adm. 86; The Lima, 3 Hagg. Adm. 359; 
Oloutman v. Tunison [Case No. 2,907]; Poth. 
Mar. Cont. ait. 178; The Elizabeth ITrith [Case 
No. 4.861]. 

The after submission of the men to the au- 
thority of the ship, and return to duty, with 
the acquiescence of the master, and their con- 
tinuing to serve on board until her arrival at 
Pernambuco, should operate in equity to pre- 
serve the wages agreed in Uie shipping arti- 
cles. T do not hold the transaction an entire 
condonation of their offence, yet I do not think 
the master should be allowed to inflict cor- 
poral punishment sufficient to bring the men 
back to duty, pvail himself of their services, 
and then exact a confiscation of their whole 
wages for conduct, although highly disorderly 
and mutinous, yet based upon colorable 
grounds of wrong towards them, and of right 
on their part to hold themselves discharged 
of all obligation to the ship. 

The point taken on the defence, that the 
engagement of the master to give the crew 
extra pay was obtained from him by duress, 
or unlawful compulsion, is not tenable. It 
was proposed spontaneously by himself, and 
in the exigencies of the ship and aU her com- 
pany, was reasonable and proper in itself, 
and would be upheld in favor of these men, 
had they not sacrificed their rights by their 
own after misconduct. 

It is further insisted, that this daim was 
satisfied by the master after the termination 
of the voyage at this port, and was included 
in a receipt in full, taken by him on settlement 
with all the men except Scott. The testimony 
of the libellants' proctor, and a clerk of the 
claimants' proctor, in respect to that settle- 
ment, stands in direct confiict. Without de- 
ciding the question of credit between those 
witnesses, and independent of the other spe- 
cial grounds of defence, I shall place the 
denial of extra wages to these men, exclu- 
sively upon the right of the owners to their 
forfeiture. The proof is ample that their con- 
tract wages were fully paid, and that they 
became parties to this action solely to recover 
their extra pay. 

It is therefore ordered, that the libel be dis- 
missed in respect to Rooney, Phillips and 
Channan. 

Although Scott had been the ringleader in 
the disturbances and mutinous conduct at sea 
on the passage from Cape Town to Per- 
nambuco, yet I regard his restoration to duty 
by the master, on his confession of his faults 
and pi'omise of good behavior, a remittance of 
the absolute forfeiture of wages he had incur- 
red, and I shall not accordingly discriminate 
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between his case and that of his fellows up 
to the arrival of the ship at Pernambuco 
roads. 

The statements in the proofs of the ti-ansac- 
tions at Pemamhuco in respect to Scott are 
entangled and equivocal, and lack that full- 
ness and certainty which might enable the 
court to determine satisfactorily the true char- 
acter and extent of his offences at that place. 
He was at times disorderly and dangerous, 
and was punished severely therefor, on ship- 
board and on shore, and it would appear that 
the master considered these punishments ade- 
quate and sufficient for the offences, as he of- 
fered to receive him back to his place in the 
ship. The other men involved with him in 
the misconduct accepted the pardon, and p^- 
foi-med duty up to the arrival of the ship in 
New- York, and were there paid their wages 
in full. Scott maintained an. unSinohing re- 
fusal to submit, declaring he had been kept 
so long in irons he would remain in that con- 
dition to New-York, and be judged there, and 
he was accordingly confined in irons on board 
during the voyage home. 

Scott addressed a letter to the master at 
Pernambuco, manifesting penitence and hum- 
ble submission to his authority, promising 
to refrain from liquor and behave well there- 
after. It is not clearly shown why that re- 
pentance was not accepted by the master, 
and it has not been made to appear distinctly 
that the letter was not wi-itten during his last 
confinement at that port, although much 
rambling and incoherent evidence was given 
tending to show that the letter was written 
long before the ship left the port, and that 
the conduct of Scott was constantly violent 
and refractory until her depai-ture. 

Scott insisted he was entitled to a dis- 
charge at Pernambuco, and that the master 
had no rightful authority over him there; and 
so far as he may be regarded acting under 
an honest belief in that right, his refusal to 
yield to the commands of the officers of the 
ship should be considered leniently, and his 
first offer to return to duty should have been 
accepted. The proofs, however, tend strongly 
to the conclusion that this submission was in 
fact offered and accepted on his first impris- 
onment, and that he immediately afterwards 
renewed his disorderly and mutinous conduct, 
and was imprisoned therefor on shore and in 
the ship. After he was brought back to the 
vessel, in irons, and on the homeward voyage, 
he was repeatedly tirged by the master to re- 
turn to his duty, but he peremptorily refused 
to do so. This conduct necessarily bars his 
demand for wages from Pernambuco to New- 
York. 

Desiring to look as favorably as the testi- 
mony will admit at extenuating circumstan- 
ces on the part of seamen, when a total foi*- 
f eiture of wages already earned is sought for, 
I hold that the master has not given sufficient 
proofs to make the misconduct of Scott at 
Pernambuco, and from thence to New- York, 
forfeit his antecedent wages, and shall, ac- 



cordingly, decree in his favor for the balance 
of wages due and unpaid, on the arrival of 
the ship at Pernambuco. I cannot collect 
from the proofs the true state of his accounts 
with the ship at the time he was imprisoned 
at Pernambuco, and, unless tlie parties agree 
upon the amount, it must be referred to a 
commissioner, to ascertain the sum then due 
him, deducting all payments made him. 

The final decree will include all proper di- 
rections in respect to the details of the judg- 
ment and costs. 

[The commissioner reported §15.42 as due to 
Scott. Exceptions were taken. The report was 
confirmed, but without costs to the libellant. 
Case No. 9,876.] 

Case No- 9,876. 

The MOSLEM. 

[01c. 374.] 1 

District Court, S. D. New York. July, 1846. 

Costs — Admiralty — Rule — Seames's Wages — 

Frivolous Scit. 

1. The prevailing party in admiralty suits is 
prima facie entitled to recover costs. The de- 
cree in his favor implies that he has been wrong- 
fully delayed or prosecuted. 

2. Still the common law rule to give costs in 
all cases to the successful suitor is not recog- 
nised in admiralty as the law of costs, and they 
are awarded at the sound discretion of the court, 
without regard to the ultimate termination of 
the action. 

[Cited in brief in Lubker v. The A. H. Quim- 
by. Case No. 8,580.] 

3. A seaman will be denied costs in a suit for 
a small balance of wages due him, when pay- 
ment of the balance has not been demanded of 
the master or owner of the ship, and no refusal 
to pay them has been made by either, and par- 
ticularly if the seaman tacks to the debt other 
distinct and unsupported claims, and sues for 
the whole conjointly. 

[Cited in The Boston, Case No. 1,672; Walsh 
V. The Louisiana, 4 Fed. 752.] 

Upon the hearing and decision of this cause 
in March term last, the court ordered a ref- 
erence to a commissioner to ascertain and re- 
port the precise date the libellant was im- 
prisoned at Pei-nambuco the last time, In or- 
der to determine whether he rendered any 
services to the ship after that period. [Case 
No. 9,875.] The commissioner made his re- 
port pursuant to the order, and when filed, 
the claimants interposed exceptions to it, 

E. Burr, for claimants. 
A. Nash, for libellant. 

PER CUBL^M. The commissioner, pur- 
suant to the order made in March upon the 
decision on the merits of this case, reported 
that the libellant was last imprisoned at Per- 
nambuco, previous to the sailing of the ship 
for New- York, on the 2d day of April, 1845, 
and, computing his wages to that day, found 
the amount earned to be ?33.44, and the bal- 
ance due him §15.42, after all just deductions 
allowed against him. The claimants except 
to the report, and the point raised by the ex- 
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ception relates to the time to Tvliicli the com- 
missioner caxried forward and credited wages 
to tlie libellaut The court, on the final de- 
cree, regarded the libellant entitled to wages 
to a certain period of the voyage, and that 
he had disabled himself claiming wages sub- 
sequent to that; but, upon tlie answer of the 
master and the proofs before the court, it 
was equivocal whether the libellant, after 
one imprisonment in Pemambuco by the lo- 
cal authorities at the instance of the master, 
and his subsequent return to duty with a vir- 
tual condonation of the offence, and substan- 
tially under a new engagement, had been 
again put in confinement by order of the mas- 
ter; and if so, when such imprisonment took 
place. 

It not having been a prominent considera- 
tion in the contestation of the cause, to deter- 
mine precisely the termination of the libel- 
lant's imprisonment at Pemambuco, the court 
decreed it proper, with a view to the final 
disposal of the case, to refer the subject to a 
commissioner to report what was "the time 
the libellant was last imprisoned arid confin- 
ed at Pemambuco previous to the sailing of 
the ship for New- York." In this way the 
court hoped to ascertain, satisfactorily, wheth- 
er the libellant was all the time subject to 
his original shipping contract, or was to be 
regarded connected with the ship by a new 
engagement at Pemambuco. 

The commissioner reported that time to 
have been the 2d of April, 1845, and re- 
turned the evidence upon which the report 
was founded. It appears that the ship ar- 
rived at Pemambuco about the 24th of Feb- 
ruary, 1845, and that on the 27th, Scott and 
his co-lib ellants were imprisoned on shore, 
because of their refusal to assist in unlading 
and repairing the vesseL Th&y remained in 
prison until ithe 11th of March, when they 
were taken out and returned to duty on 
board, agreeing to continue with the ship to 
the termination of the voyage. The libel- 
lant, when intoxicated, proved insubordinate 
and disorderly, yet in the main conducted so 
far satisfactorily to the ofiicers of the ship 
that he was retained at his work imtil about 
the 20th of April. Having that day been 
guilty of gross acts of violence towards the 
master, he jumped overboard and swam 
ashore to escape arrest by the officers, and 
the master states, in his answer, was con- 
fined on shore by the local authorities, and 
was the next day brought back to the ship 
by his orders. Booney, a witness for the li- 
bellant, testified that Scott was put in pris- 
on a second time, three days after that re- 
lease, and was confined six days, and that 
he was out of prison twelve or fourteen 
days on duty, when he was again put in 
irons. There is a good deal of obscurity in 
the testimony respecting the order of the 
ti'ansactions with Scott on shore and in the 
ship, but I think the more credible explana- 
tion of the circumstances is, that the day aft- 
er the affray, on the 2d of April, Scott was 



brought back to the ship and flogged, but 
refusing to return to duty, he was put in 
irons on board, where the master and under 
officers endeavored to bring him to submit 
to their authority. The ship sailed the 6th 
of May, and Scott, persisting in refusing to 
obey orders on board, was continued in 
irons until his arrival in New-York. Neither 
the captain, in his answer, nor the second 
mate or steward, in their testimony, speak of 
the second imprisonment testified to by Roo- 
ney, nor does Rooney, the mate or steward 
give evidence of Scott's confinement on shore 
the first of April; but it is manifest, by com- 
paring all the proofs, that the libellant was 
in prison ashore after his release on the 11th 
of March; and as it belonged to the claim- 
ants to prove that this was anterior to his 
being put in irons in the ship, and as this 
was a specific point of reference to the com- 
missioner, I shall concur in the conclusion of 
the commissioner who examined this point 
carefuUy, that Scott was imprisoned in Per- 
nambuco the day before he was put in irons 
on board the ship, and overrule the excep- 
tion to the report on that point, and adopt 
the report that there is payable to the libel- 
lant the "Sum of $15 42 out of the wages due 
him on the voyage to Pemambuco. 

The question of chief interesit to the par- 
ties in this cause is that of costs, as they 
have accumulated to considerable magnitude 
from the course the litigation has taken. 
The court has already decreed costs in full 
to the claimants as against the co-libellants 
of Scott, and it remains to consider what are 
the equities in respect to this particular suit. 
The claims of costs between litigant par- 
ties, where there is usually much wrong, 
mingled with strong color of right on each 
side, more especially in actions for seamen's 
wages, present a class of questions of the 
most pei-plexing character, not readily set- 
tled upon any fixed principles. The com- 
mon law rule of awarding costs invariably 
to the successful party is often marked with 
such manifest impropriety, not to say injus- 
tice, that courts of equitable authority re- 
ject it as a principle of decision, and assume 
to regard costs as one of the subjects of liti- 
gation, and dispose of them with a view to 
all the sound equities of the case. [Canter 
V. American, etc., Ins. Co.] 3 Pet. [28 U. S.] 
319; 3 Hagg. 76; 1 Hagg, S3; 1 Wm. Rob. 
21; Id. 124, 131, 215, 334, 447. In most 
of the cases cited, costs were decreed to the 
party prevailing m the action, and yet nu- 
merous decisions are found in the English 
and American admiralty reports where costs 
are awarded and withheld, irrespective of 
the result of the suit on the merits. 2 Hagg. 
90; 1 Notes Cas. 305; 1 Hagg. Ecc, 210; 
Hutson V. Jordan [Case No. 6,959]; [Bing- 
ham V. Cabbot] 3 DaU. [3 U.S.] 34. 

The court is accordingly bound, in deter- 
mining the matter of costs, to weigh the 
relative rights and equities of the parties 
disclosed in the case, without being gov- 
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erned by the ultimate conclusion for or 
against either in the decision of the subject 
in controversy. The prevailing party is pri- 
ma facie entitled to the costs of his suit or 
defence, the decree in his favor importing 
that he has been wrongfully delayed or pros- 
ecuted. This inference is, however, open in 
admiralty suits to be met and displaced by 
the general equities of the case. 

This action was instituted to recover, and 
the libel demands wages for the entire voy- 
age from Cape Town to New-York, and al- 
so extra wages of one dollar per day, appar- 
ently for the entire voyage, but with cer- 
tainty from Cape Town to Pemambuco. 
The answer and claim of the master contests 
and denies the whole demand. It claims a 
forfeiture of the contract wages, because of 
the mutinous misconduct of the libellant, and 
denies the obligation of the special agree- 
ment at sea to pay wages, set up in the libel, 
and both parties take proofs at great length 
in support of their respective allegations. 
The court made a decree for a small part of 
the libellant's demand, and sustained the an- 
swer as to most of the particulars contest- 
ed, and which embodied those branches of 
the case most strenuously litigated. The 
award of wages for part of the voyage was 
not upon the ground of the general mei*ito- 
rious conduct of the libellant; on the con- 
trary, the court was constrained to declare 
his conduct on board during that period to 
have been often disorderly and mutinous, 
and his claim to wages was supported only 
because the court regarded the discipline in- 
flicted by the master, the submission of the 
libellant and his after restoration to duty, as 
an equitable remission of the forfeiture which 
might otherwise have been enforced against 
him. Had the ease accordingly presented no 
other question tban the libellant's right to 
wages to Pernambuco, I am not prepared to 
say that the defence would not have been 
regarded bona fide as to that demand, and 
the authorities cited show that the court will 
not then necessarily give costs against the 
ship or owner, although the defence is un- 
successful. 

The other features of the case, the demand 
for extra wages, and of contract wages for 
the entire voyage, compelled the owners to 
contest the suit, and they have clearly shown 
that it was unfounded and inequitable in re- 
lation to any claim bej^ond that of simple 
wages to Pernambuco, and these were saved 
only through an implied condonation of the 
offences which would have forfeited them. I 
think, then, it would be contraiy to the usage 
of admiiulty courts, and against the prin- 
ciple regulating their proceedings, to regard 
the small recovei-y of $15 42, as entitling the 
libellant to costs against the owners, when 



they have defeated claims of his mingled 
with it to several times that amount, and 
have proved his conduct in all respects from 
the time he undertook the voyage from Per- 
nambuco to New- York mutinous and most in- 
jurious to their interests. Although I can- 
not, for these considei-ations, award the libel- 
lant costs, and although the proofs show his 
conduct to have been often turbulent and 
highly insubordinate, yet there are some par- 
ticulars in the case evincing great hardship 
upon the libellant, and I am not disposed to 
subject him to any decree in favor of the 
master or owners for costs. As to the voy- 
age to Pernambuco, there was strong color 
for his belief that he had been shipped on 
boai'd a vessel no way seaworthy. And his 
disorderly and refractory conduct in that 
state of mind justly claims a lenient and for- 
bearing consideration. And in the mixed and 
confused events connected witli his conduct, 
and the dealings of the master with him at 
Pemambuco, I am inclined to think it must 
be understood that the old contract between 
them ended with that part of the voyage, 
and that his return to the ship at that port 
was upon a new engagement for the home 
voyage. From that time he plainly forfeited 
all wages for Services he might have rendered 
on board before the ship sailed from Pei*nam- 
buco, but the severity of treatment he un- 
derwent at the time and during the voyage 
ought to be regarded a sufficient punish- 
ment, without having added to it a decree 
for costs of suit. He was kept in irons on 
board of the ship more than a month at 
Pemambuco, and from that port to New- 
York, without evidence to show that tliis 
was necessary for the safety of the officers, 
the crew or the vessel. He also proves his 
repeated demand of the master to be dis- 
charged at Pemambuco, and having been 
shipped abroad and being a foreigner, the 
master was under no obligation to bring him 
to the United States. 

Upon these considerations, I decree that 
the ownere pay the libellant, or his proctors, 
$15 42, the wages due on the arrival of the 
ship at Pernambuco, and that each party 
pay his own costs in this action. Costs are 
withheld from the libellant on the recovery 
of the small balance of $15 42 found to be 
due him, because he had never demanded 
payment of that sum before suit brought, nor 
had it been refused him by the master or 
owner, but more especially because he made 
that balance the occasion of tacking to it in 
this suit unwarrantable claims, and driving 
the parties into an expensive and protracted 
litigation. 
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Case No. 9,877. 

In re MOSS. 

[19 N. B. It. 132.] 1 

District Court. S. D. New York. AprU 23, 1879. 

BASKnuPTCx — Stock Broker — Mekchant ok 

Tradesman — Failure to Keep Books 

— ^Discharge. 

The bankrupt was a stock and gold broker, 
but was not a member of the Stock Exchange. 
He took orders for the purchase and sale of 
stocks and gold, but conducted the business ex- 
clusively through the agency of other brokers. 
who were members of the exchange, and divided 
the commissions with them. Hdd. that he was 
not a merchant or tradesman, within the mean- 
ing of the act. and as such disentitled to a dis- 
charge for failure to keep books of account. 

In bankruptcy. • 

B. Skaats, for bankrupt 
' Chas. E. Orowell, for creditor. 

CHOATE, District Judge. This is an ap- 
plication for the discharge of the banknipt. 
The only specification is that, being a "mer- 
chant or tradesman," he kept no books of 
account. The bankrupt kept no books. The 
only question is, -was he a "tradesman," -with- 
in the meaning of the act [of 1867 (14 Stat 
517)]? The evidence as to the nature of the 
bankrupt's business is very confused; but, as 
nearly as it can be made out from his exam- 
ination, it was as follows: He was a stock 
and gold broker, but without being a member 
of the Stock Excbange. He took orders for 
the purchase and sale of stock and gold, but 
did not himself execute the orders. He opened 
accounts in his own name, as "agent" "With 
other brokers, who were members of the ex- 
change, and they bought and sold for Mm 
upon Ms orders, and gave him half the com- 
mission usual in such transactions. He fur- 
nished those for whom he did the business a 
memorandum of eacli transaction immediate- 
ly after it occinrred. It did not appear wheth- 
er Ms" customers knew that hie bought and 
sold exclusively through other brokers, nor 
was there any evidence of concealment The 
debts contracted by him consisted chiefly of 
balances due the brokers through whom he 
acted, being in reality for excess of Ms losses 
over the margins deposited. There were also 
some debts for borrowed money, and some 
debts due to the customers who employed 
him, for balances on these stock transac- 
tions. Upon these facts, I think it clear that 
the bankrupt was not a "merchant or trades- 
man," within the meaning of the act and as 
such disentitled to a discharge for failure to 
keep books of account The careful discus- 
sion of the meaning of the word "tradesman" 
in recent cases makes it unnecessary to do 
more than refer to those authorities. In re 
Cot6 [Case No. 3,267]; In re Stickney [Id. 
13,439]; In re Marston [Id. 9,142]. Discharge 
granted. 

1 [Reprinted by permission.] 
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MOSS, The (MAGEE v.). See Case No. 8,944. 

MOSS (RIDDLE v.). See Case No. 11,809. 

MOTHERSHED (HEALY v.). See Case No. 
6,296. 

Case No. 9,878. 

In re MOTT et al. 

[N. Y. Times. Dee. 8, 1863.] 

Circuit Court S. D. New York. Nov- 28, 1863. 

Baxkroptcy — Jurisdiction of District Court — 
Settisg Aside Cosveyaxcb by Assigsee. 

[Cited in Re Hyde, 6 Fed. 594, to the point 
that the district court in bankruptcy has the 
power to set aside by summary process a convey- 
ance executed by the assignee in bankruptcy 
which was improvidently, irregularly, or with- 
out due authority, executed by the assignee, or 
which was procured to be executed by fraud up- 
on the court or upon the assignee, while the 
property so conveyed is still in the hands of the 
partv to whom so conveyed by the assignee.] 

[This case is first reported as heard upon 
objections to petition of Jacob H. Mott to 
be decreed a bankrupt Case No. 9,878b. It 
is next reported as heard in the district court 
upon application to set aside the sale by the 
assignee to Isaac 0. Delaplaine of the bank- 
rupts' interest Id the estate of their grand- 
father John Hopper. The petitioners were al- 
lowed to move it into tMs court Case No. 
9,87Sa, It is now heard upon this removal.] 

Judge Foote, for motion. 
Mr. Betts, opposed. 

NELSON, Circuit Justice. We have looked 
into the papers in this case, and are satisfied 
that the two orders entered by the district 
court, on the report of the general assignee, 
for a private sale of the assets of the bank- 
rupts, on the 28th of Fehruary, 1860, were im- 
providently granted, and that they should be 
set aside, and, also, that the conveyance un- 
der them by the assignee to Isaac 0. Dela- 
plaine should be delivered up and canceled, 
and the monies paid by Mm, and deposited in 
the district court, be refunded to him, and 
those received by the assignee, and not so 
deposited, be refunded by the said assignee. 
We do not doubt but that the district court 
has full power and jurisdiction to make an 
order to the above effect As to the prayer 
of the petitioners that conveyances of the 
property made by the assignee to Delaplaine 
be made to them, we are of opinion that the 
district court has no power to make such an 
order, or that it would be right or proper to 
make it even if it had the power. In the 
existing condition of the matter in controver- 
sy, a proper and equitable disposition of 
them, in our judgment, would be an order 
directing a sale of these assets at public auc- 
tion, giving ample notice of the time and 
place of sale, with a particular description of 
the nature, locality and boundaries of the 
property, it being real estate; or, at least, 
as full and particular a description as prac- 
ticable. As to the question of the two years' 
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limitation in tlie bankrupt statute, it has 
heretofore been adjourned to this couit by the 
district court, and by this court held not to 
apply. Let the above be certified by the 
clerk to the district court. 

[NOTE. Subsequently the administrators of 
Isaac 0. Dela^laine petitioned to have the 
amount paid by him refunded to them. Case 
No. 9,879. At the public sale of this interest it 
was purchased by James M. Smith, Jr. A peti- 
tion was filed to set aside this last sale. Peti- 
tion dismissed. 6 Fed. 685.] 



Case M"©. 9,878a. 

In re MOTT et al.^ 

[N. Y. Times. April 2T, 1861.] 

District Court, S. D. New York. 1861. 

Bankroptct — Motion Dexied— Again^ Made on 

Same Facts — Diligence of Assignee — 

Fraud of Creditor. 

[1. Araotionin a bankruptcy proceeding which 

has been denied without prejudice to any other 

motion, suit, action, or proceeding in respect 

thereto cannot be repeated on the same facts, 

nor upon additional papers which do not touch 

the merits of the controversy.] 

[2. An assignee in bankruptcy is not bound to 
institute a search in respect to any interest the 
bankrupt may have in the estate of any of his 
ancestors, if it is not maintained in the sched- 
ules, nor indicated to the assignee or any of the 
creditors.] 

[3. A creditor, who discovers a bankrupt's in- 
terest in an estate, asserts that it is of no value, 
and induces the assignee to agree to transfer it 
to him for a nominal consideration, is not enti- 
tled to a decree for specific performance, lie as- 
signee having in the meantime learned that the 
interest was valuable.] 

[Cited in Re Hyde, 6 Fed. 593.] 

[This case was previously heard upon objec- 
tions to petition of Jacob H. Mott to be de- 
creed a bankrupt. Case No. 9,878b.] 

This was an application to set aside a con- 
veyance made hj the general assignee in 
bankruptcy, Dea-ees of bankruptcy were 
rendered against both parties pn January 27, 
1843, and certificates of bankruptcy were 
granted to Jacob H. Mott on May 23, 1843, 
and to Jordan Mott on May 27, 1843. On 
February 28, 1860, the geneml assignee, to 
whom their estates had been assigned, filed 
a report in each case setting forth that appli- 
cation had been made to him to procure at 
private sale all the interest which the bank- 
rupts had in the estate of their grandfather 
John Hopper, who died in August, 1819; that 
he had carefully examined the subject; and 
moved for an order authorizing him to sell 
that property. The order was entered, and 
the assignee sold the property at private sale 
to Isaac O. Delaplaine, for the sum of §800 
for the property, and ?200 to the assignee for 
his costs and expenses. Before the order au- 
thorizing the sale, Mr, Foot, as counsel of the 
Union Bank, of this city, applied to the as- 
signee to sell the property to the bank for 
a nominal consideration and his costs; and he 

1 [See note at end of case.] 



testifies that the assignee agreed to make 
such conveyance, and received ?25 as his 
costs, and made the arrangement with Dela- 
plaine in violation of that agreement. The 
bank thereupon filed a petition setting up 
these facts, and that they were creditors of 
both bankrupts, to a large amount, and 
prayed that the conveyance to Delaplaine 
should be rescinded, and that the assignee be 
compelled to fulfill his agreement with the 
bank. This motion on the petition and the 
opposing affidavits came on to be heard be- 
fore Judge Hall on April 21, 1860, and he de- 
nied the motion, but "without prejudice to 
the rights of the parties, or to any other mo- 
tion, suit, action, or proceeding in respect 
thereto," The motion is now reviewed on 
the same papers, together with a notice by 
the assignee of a dividend to be declared, 
published June 14, 1860, and a correspondence 
as to the terms on which Delaplaine would 
transfer his bargain. 

HELD BY THE COURT: That the leave 
granted by Judge Hall gives no authority to 
repeat the motion on the same facts, and the 
additional papers do not touch the mei'its of 
the controversy, or tend to impeach the In- 
tegrity or validity of the sale to Delaplaine 
or to strengthen the legal or equitable right 
set up by the petitioners in their original mo- 
tion. That it is doubtful whether the peti- 
tioners are competent to prosecute any motion 
or proceedings in equity without having 
proved debts in their favor, under the bank- 
rupt law [of 1841 (5 Stat, 440)], or whether 
they show any matte;.- triable in this court 
under that law, which provides that no suit 
at law or in equity shall, in any ease, be 
maintained by or against the assignee, unless 
the same shall be brought within two years 
after the declaration and deci-ee of bankrupt- 
cy, or after the cause of action shall have 
first accrued. That the interests of the bank- 
rupts -under the Hopper will was not main- 
tained in their schedules, nor indicated to the 
assignee by any of their creditors. No duty 
was imposed upon him by law to institute 
a search, or even an inquiry, in respect to 
an object so occult. When the matter was 
first brought to his notice by the counsel for 
the petitionei-s, it was assa-ted that it was of 
no value, and its transfer was asked, there- 
fore, on a nominal consideration. Instead of 
enforcing a specific performance, the court 
would have held it a high dereliction of duty 
on the part of the assignee if he had so trans- 
f eiTed it, having learned that it was of value 
to the United States. That the proceedings 
out of which the sale arose were conducted 
according to law, although the sale was not 
conducted with so vigilant an inquiry into the 
salable value of the interest as the court was 
entitled to expect fi-om the assignee. That 
the petitioners establish no right to the inter- 
ference of the court to cause a transfer of 
the property to them; but it appearing that 
there is color in the case for a more authori- 
tative decision upon points of law of a gen- 
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eral cMracter, affecting the limitations of the 
bankrupt act and rights of parties under it, 
the case may, on naotion, within ten days, be 
adjourned to the circuit court for adjudica- 
tion upon such points, at the expense of the 
petitioners; otherwise the motion is denied,! 
with costs. 

[NOTE. The conveyance was set aside in 
the circuit court, and an order entered for resale 
at public auction. Case No. 9,878. Subsequent- 
ly file administrators of Delaplaine petitioned to 
have the amount paid by him refunded to them. 
Id. 9,879. At the public sale of this interest, it 
was purchased by James M. Smith, Jr. A peti- 
tion was filed to set aside this last sale. l*eti- 
tion dismissed. 6 Fed. 685.] 



Case "No, 9,878b. 

In re MOTT. 

[Betts, Scr. Bk. 83.] 

District Court, S. D. New York. July, 1842. 

Bankrdptct — ^RuLES— Debts of Bankrupt— Con- 

aiDEKATios — Assignment fok the 

Benefit op Ckeditohs. 

[1. An order of court, accompanying the pub- 
lished rules and forms, providing that they shall 
govern proceedings in bankruptcy, requires that 
their substance shall be adhered to, rather than 
mere forms of expression.] 

[2. A rule requiring petitions in bankruptcy 
to state the consideration or cause of indebted- 
ness, as to the sums represented to be owing, 
is not violated by failure to state the considera- 
tion of a debt which has been converted into a 
judgment] 

[3. An allegation by a bankrupt that he had 
made an assignment for the benefit of his cred- 
itors some time before the date of his petition 
is not open to tiie objection that it fails to state 
what estate remains undisposed of, or that it 
fails to give the assignment itself, if accom- 
panied by the sworn statement that the assigned 
property will not pay the debts it was conveyed 
to provide for.] 

[In the matter of the petition of Jacob H. 
Mott to be decreed a bankrupt Heard on 
objections to the petition.] 

Before BETTS, District Judge. 

Objections have been taken to the petition 
to be decreed bankrupt, because it is not in 
the form prescribed by the court, omitting the 
eonsideration or cause of indebtedness, as to 
various sums represented to be owing, and be- 
cause it does not set forth the particulars of 
property assigned by the bankrupt in 1840 
for the satisfaction of his then existing debts. 
The counsel for petitioner supposes the forms 
imposed by the court are not obligatory; 
and, if the court has such power to make 
them so, it has not exercised it in any noto- 
rious manner. The counsel is mistaken, as 
the ppblished rules and forms are accom- 
panied by an order of this and the circuit 
court that they shall govern proceedings in 
banki'uptcy. The court, however, is not tena- 
cious of words and phrases, but requires 
that the substance shall be preserved and 
adhered to, whatever deviations there may be 
from mere form of expression. The court 



has decided that when a debt no longer rests 
upon the personal undertaking of a bankrupt, 
but is converted into a judgment, it is un- 
necessary to give any other consideration, a 
judgment imputing the highest one in the law. 
So much of the objections as apply to judg- 
ments are therefore overruled. There are, 
however, various other items defective in al- 
leging only an indebtedness to individuals, 
without any distinct disclosure of the consid- 
eration or grounds of indebtedness. A fur- 
ther objection is that the bankrupt alleges 
that he made an assignment in 1840 of all 
his estate and effects for the payment of 
his debts, but has not designated what his 
estate is, its location, &c. The court, in nu- 
merous cases, has decided that it is incum- 
bent on the bankrupt to apprise his creditors 
and assignee what estate remains undisposed 
of, in cases of trust conveyance, and that this 
must be done by giving the assignment itself. 
These were, however, in cases where there 
was a resulting trust to the debtor manifestly 
unextinguished. The present case differs 
from those in this: that the petition and 
schedule nowhere represent that there is any 
residuary interest, as Reserved to the bank- 
rupt, and it does not therefore fall within 
the terms of those previous. This objection, 
at least, is an exceedingly sharp one, for the 
bankrupt swears explicitly that the assigned 
property will not pay the debts it was con- 
veyed to provide for. Had the creditors 
charged that this reason was studied and in- 
tentional, and that the bankrupt knew that 
there was a contingent interest to his own 
benefit accompanying the assignment, and es- 
tablished the allegation by proof, the question 
as to the effect of the statement in its present 
form would be very different, for the matters 
of merit would be directiy connected with the 
defect of form. This shows that the objec- 
tions are all strictissimi juris. They involve 
no higher consideration liian whether the pe- 
titioner has honestly and fully conformed to 
the forms prescribed by the court, and are 
undoubtedly well taken to the establishing 
a direction of that character. It is better 
that all parties should feel the necessity of 
adhering to an uniform course of practice, 
and that no deficiency or uncertainty of in- 
formation to creditors should be encouraged 
in the framing of bankrupt papers, and there- 
fore the court places this in the category of 
those where the party has made default in 
complying with the rules, and holds that tiie 
bankrupt cannot proceed on these papers 
without perfecting them by a proper amend- 
ment. This order, however, is not to carry 
any costs against the bankrupt 

[NOTE. Subsequently this case was heard 
upon an application to set aside the sale by the 
assignee to Isaac 0. Delaplaine of the interest 
of the bankrupts in the estate of their grandfa- 
ther John Hopper. The court allowed the peti- 
tioners to move the case into the circuit court 
Case No. 9,878a. The conveyance was set 
aside in the circuit court Id. 9,878. At a later 
date tiie administrator of Delaplaine petitioned 



MOTT (Case No. 9,879) 



[17 Fed. Cas. page 904] 



to have the amount paid by him refunded to 
them. Id. 9,879. There was another sale of 
this same interest ax public auction in 1868, at 
which sale it was purchased by James M. Smith, 
Jr. A petition was filed to set aside this sale. 
The petition was dismissed. 6 Fed. 685.] 



Case Wo. 9,879, 

In re MOTT et al. 

[1 N. B. R. (1873) 223 (Quarto, 9).] i 

District Court, S. D. New York. 

BANKRUPTOT— COXTRACT WITH ASSIGNEE — APPLI- 

OATioK TO Have Asiount Paid Refunded. 

Where the general assignee of the bankrupt 
made certain conveyances of the real estate, the 
administrators of the grantee made application 
to have the amount paid on the contract of sale 
refunded, which was denied for the reasons that 
the contract of sale was not delivered up to be 
cancelled, and further that there was a failure 
to show that the transaction with decedent was 
made in good faith by the general assignee. 

[In. the matter of Jacob H. Mott and Jordan 
Mott, bankrupts.] 

G. B. Goldsmith, for petitioners. 

BLATOHFORD, District Judge. When the 
questions in regard to the sales and trans- 
fers made to Isaac O. Delaplaine by the gen- 
eral assignee in bankruptcy in these cases 
were before the circuit court for this district 
in December, 1863, by adjournment from this 
court, Mr. Justice Nelson, in his opinion de- 
livered in the matter, said that not only 
ought the orders of this court of the 28th of 
February, 1860, for the making of the sales 
in question, to be set aside, but the convey- 
ances made under those orders by the gen- 
eral assignee to Delaplaine ought to be deliv- 
ered up and cancelled, and the money paid 
by him and deposited In this court, amount- 
ing to ?800, ought to be refunded to him, and 
the money paid by him to the general as- 
signee and not so deposited amounting to 
§200, ought to be refunded to him by the 
general assignee, and that this court bad 
power to make an order to that effect [Case 
No. 9,878.] Judge Betts, in disposing of the 
matter in this court on the decision by the 
circuit court of the questions adjourned into 
that court, delivered a written opinion in 
which, after deciding that the proceedings to 
obtain the orders of sales were irregular, and 
that the sales were void, and ought to be set 
aside, he said: "If the purchase made by 
Delaplaine from the general assignee was 
bona fide, and in the belief that the power ex- 
ercised on the occasion was rightly and fair- 
ly used by the general assignee in his behalf, 
it is competent for the court, if necessary, 
to afford the said Delaplaine relief against 
the erroneous proceedings, by compelling the 
restoration to him of the consideration paid 
by him on such void sale." It appears from 
the papers on file in these matters that on 
the 29th of February, 1860, the general as- 

1 fReprinted by permission.] 



signee made conveyances to Delaplaine in 
pursuance of the sales, the conveyances being 
of interests of the bankrupts in certain real 
eslate, and received from Delaplaine as the 
purchase money, ?800, being $400 in each 
case, which sum of ?800 was paid into this 
court, and is still in court, and also received 
from Delaplaine ?200 for his "legal profes- 
sional services" in the matters, which latter 
sum he has retained. It also appears from 
an affidavit made by Delaplaine on the 14th 
of December, 1860, that after his purchase 
from the general assignee, he employed a 
person by the name of Irving to ascertain the 
market value of the purchased property; that 
Irving had no authority to offer it for sale, 
but that having been informed by Ii-ving of 
an offer he had made of it, he, Delaplaine, 
expressed his regret, but declared that as 
the offer had been made he would confirm 
what Irving had done. It also appears from 
the files of the court that Ii-ving on the 14th 
of June, 1860, made a written offer on behalf 
of Delaplaine to sell for $20,000 what had 
been conveyed to Delaplaine by the general 
assignee. 

An order was made by this court on the 
17th of June, 1864, in pursuance of the deci- 
sion of Judge Betts, before referred to, de- 
creeing that the sale to Delaplaine was void, 
and that the orders of sale be revoked and 
annulled, and that the general assignee pro- 
ceed in the due course of the administration 
of the duties of his office, and dispose of the 
assets of the bankrupts in his hands, and dis- 
tribute the same according to law. The order 
made no provision in regard to paying any 
money back to Delaplaine, probably for the 
reason that Delaplaine made no application to 
court for that purpose, and stUl adhered to 
his purchase, as evidenced by the fact that 
he did not offer to deliver up for the purpose 
of cancellation, the conveyances which had 
been made to him by the general assignee. 
Delaplaine having died in July, 1866, his ad- 
ministrators now apply to this court by peti- 
tion, praying for the refunding to them of 
the $1,000. But they do not offer to deliver 
up to be cancelled the conveyances made by 
the general assignee to Delaplaine; nor do 
they show that Delaplaine never assumed to 
dispose of what purported to be conveyed to 
him; nor do they show that Delaplaine never 
realized anything from a sale of the interests, 
or what disposition he made of them; nor 
do they show. In accordance with a view 
taken by Judge Betts in his opinion, that the 
purchase made by Delaplaine was bona fide, 
and in the belief that the power exercised 
on the occasion was rightly and fairly used 
by the general assignee in his behalf. The 
purchase for §800, with a fee of $200 to the 
general assignee, of what the purchaser less 
than four months afterwards held for sale at 
$20,000, would seem pretty conclusively to 
repel the idea that there could have been any 
bona fides in the transaction on the part of 
Delaplaine, or any belief on his part that the 
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general assignee, in parting witli the inter- 
ests sold for ?800, was exercising in a rigbt 
SLUd fair manner tlie powers of liis office, 
whieli required him to realize as much as 
possible for the creditors of the hanlsxupts. 
The application, in the shape in which it is 
now made, is denied. 

[NOTE Subsequentlv this same interest for- 
merly purchased by Isaac O. Delaplaine was 
sold at public sale, and purchased by James -iM. 
Smith, Jr. A petition was filed to set aside this 
last sale. Petition dismissed. 6 Fed. 685.] 



Case l^o. 9,880. 

MOTT V. MARIS. 

[2 Wash. 0. O. 196.] i 

Oireuit Court, D. Pennsylvania. April Term, 
1808. 

JiANKROPTor— Act 1799— Pkefbrexoes— Bond fob 
Duties— Payment by Sdbety. 

1. The sixty-fifth section of the bankrupt law 
of the United States, passed the 2d of March, 
1799 [1 Stat 676], does not repeal the provisions 
of the law of the United States, which give to 
the surety who pays bonds for duties, a prefer- 
ence over other creditors. 

2. The provisions of the bankrupt law except 
from its general operation, not only the prefer- 
once of the United States, but also the right of 
preference for satisfaction of debts due to the 
United States. 

Judgment was agreed to be entered in this 
case for the plaintiff, subject to the opinion 
■of the court on the following point: Wheth- 
er a surety on certain custom-house bonds, 
having discharged the same after the date of 
the commission of bankruptcy, some of which 
were due before, and some after the date of 
the commission; can recover the amount so 
paid in the present action, and is entitled to 
a preference over the general creditors, to be 
first paid out of the effects of the bankrupt 
[Maris] in the hands of the assignee. 

■ WASHINGTON, Circuit Justice. The only 
question is, whether plaintifiE is entitled, un- 
^er the sixty-fifth section of the act of March 
2d, 1799, to recover against the assignees, the 
full amount of what he has paid to the United 
States, as surety for the bankrupt, in the cus- 
tom-house bonds mentioned in the case. U'he 
•only difficulty is, whether this section of the 
law, so far as it respects the preference given 
to the surety, be or be not , repealed, by the 
general terms of the bankrupt law. It is ad- 
mitted, that it is not repealed in express 
terms, although it is certain that the general 
terms of the law make no discrimination in 
his favom*; and, in some respects, there is an 
Apparent inconsistency between the provi- 
sions of the first, and those of the second law, 
in relation to such preference. On the other 
hand, it may be said, that the first law went 
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very far to place the surety, who has dis- 
charged the debt, on the pre-eminent ground 
on which the United States stood, by author- 
izing him, instead of pursuing his common 
law remedy against the principal, to bring Ms 
action on the bond itself, though given to the 
United States; thus, in a measure, sheltering 
him under the high prerogative rights of the 
United States. It may be contended, that 
upon the principle admitted in courts of eq- 
uity, the surety, if first resorted to, and 
obliged to pay may claim the advantage of 
all the securities which the creditor possessed 
against the principal, and which he might 
have enforced, had a recovery been had, in 
the first instance, against the principal; and 
that his situation ought not to be rendered 
worse, by the election made by the creditor, 
over whose conduct he had no control. It 
might further be said, that the sixty-second 
section of the banlcrupt law, does not merely 
save from the general operations of that law, 
the preference due to the United States, but 
the right of preference to satisfaction of the 
debts due to the United States; that this was 
a debt due to the United States, entitled to 
certain privileges; and that, consequently, 
the bankrupt law -never attached either to 
the right of the United States, or to the debt 
itself. We feel some doubt whether this be 
the correct construction of the law; but, as 
it has been adopted by the supreme court of 
this state, our respect for the talents of that 
court, and our wish that as little collision as 
possible, should take place between the deci- 
sion of the federal and state tiibunals upon 
the same questions, will induce us also to 
adopt the same construction. Judge PE- 
TERS entirely concurs in that opinion. 
Though, in the case referred to, the payments 
were made by the surety before the bank- 
ruptcy of his jrincipal, still there is no differ- 
ence between that and this case, if the right 
of preference of the surety remains unaffected 
by the bankrupt law. Judgment for the 
plaintiff for his full demand. 
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1 [Orii^nally published from the MSS, of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



Case No. 9,881. 

MOTT V. RUCKLIAN. 

[3 Blatchf. 71; 1 16 Law Rep. 397.] 

Circuit Court, S. D. New York. Oct. 10, 1853. 

Maritime Liexs — Supplies — Fuknished to Mas 

TER — Shipping — Charter-Pakty — 

Record— CoNVETANCE. 

1. Where the master of a vessel, who was her 
charterer for a specific term, under a charter- 
party which provified that he should furnish 
her with all requisite stores, purchased supplies 
for her: Mdd, that the master, and not the own- 
er, was exclusively responsible for the supplies. 

[Cited in The Caroline Casey, Case No. 2,- 
421a.] 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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2. Eeld, also, that, under the circumstances of 
this case, the vendor of the supplies was charge- 
able with notice that the master was the char- 
terer. 

3. Semble, that a charter-party is not a eon- 
Teyance, within the provisions of the act of 
July 29, 1850 (9 Stat. 440), and is not required 
to be recorded in the collector's office. 

[Cited in Perkins v. Morse, 78 Me. 20.] 

4. The recording or non-recording of the con- 
veyance of a vessel, only affects the question of 
the priority of liens on the vessel. It does not 
affect the question of the personal liability of 
her owner. 

[Cited in Seerist v. German Ins. Co., 19 Ohio 
SL 484.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of Xew 
Yort.] 

This was a libel in personam, filed in the 
district court, by [John H.j Mott against 
[Elisha B.] Ruckman, as owner of the brig 
Radius, to recover the sum of $274, for neces- 
sary stores and provisions furnished the ves- 
sel upon the order of her master. She was 
about entering upon a voyage from Kew 
York to Norfolk, Va., and thence to the West 
Indies, and credit was given for the bill of 
supplies until she should return from her 
voyage. Jennett, the master, who ordered 
the supplies, chartered her from Ruckman, on 
the 25th of September, 1851, for twelve cal- 
endar months from that date, at the rate of 
$200 per month, the charterer to keep the 
vessel in good repair during the term, and 
pay all bills and demands against her, and do 
all acts necessary to her safety and good con- 
dition, and deliver her up in good order at the 
expiration of the twelve months, ordinary 
wear and tear excepted. There was also a 
special stipulation in the charter-party, that 
the charterer should furnish the vessel with 
all the requisite stores and materials, and 
should also bear the expenses of her naviga- 
tion, the vessel to be delivered into his posses- 
sion for his sole use and disposal during the 
said term. The vessel had been purchased by 
Ruckman on the 25th of September, 1851. 
On the same day, the sale was recorded, the 
vessel was registered in his name, and the 
charter-party was entered into between him 
and Jennett The supplies in question were 
ordered by Jennett on the 19th of September, 
although they were not delivered until the 
25th. The question in the ease was, whether 
or not the owner was liable for them under 
the circumstances. The supplies were fur- 
nished by the firm of S. & B. S. Bloomfield; 
but, in order that the members of that firm 
might be witnesses in the ease, they assign- 
ed the demand to the libeliant. and one of 
the members of the firm was the principal 
witness to sustain the action. .Tennett, who 
was a witness for the defence, testified that, 
at the time he purchased the supplies, he in- 
formed the firm, that he had chartered the 
ship for the voyage above mentioned, and 
that he wanted the goods on credit until the 
vessel should return, which was agreed to. 



The vessel returned in February, 1852, and, 
soon afterwards, the bill was presented to 
him for payment, but was not paid. Bloom- 
field denied that Jennett informed the firm, 
at the time of the purchase, that he had char- 
tered the vessel from Ruckman for the voy- 
age; but admitted that Jennett told him, at 
the time, that Ruckman was negotiating for 
the purchase of the vessel, that the papers 
for the transfer had not been completed, but 
that they would be in a few days, and that 
he (Jennett) was to be the master. He fur- 
ther stated, that he delayed the delivery of 
the stores until Ruckman became the owner, 
for the purpose of securing his liability for 
the payment; and that he ascertained that 
the title of the vessel was perfect at the 
custom-house before the goods were actually 
delivered. 

[This is the substance of the testimony in 
the case that has any material bearing upon 
the question involved, although the examina- 
tion of the witnesses was extended in the 
court below to a most unreasonable and un- 
profitable length.] 2 

The court below decreed in favor of the 
libeliant The respondent appealed to thi& 
court. 

John Cochrane, for libeliant 
Edward Sandford, for respondent 

NELSON, Circuit Justice. Looking at the 
case in any aspect in which it can be viewed, 
it is quite ciear, that, although Ruckman was 
the general owner of the vessel at the time 
tne supplies were furnished, yet Jennett, who 
procured them, was himself the owner prohac 
vice, by virtue of the charter-party, and hence 
the person exclusively responsible for them. 
Prazer v. Marsh, 13 East 23;;; Melver v. 
Humble, 16 Bast, 169; Reeve v. Davis, 1 
Adol. & El. 312; Abb, Shipp. (4th Am. Ed.> 
22, and notes; Webb v. Peirce [Case No. 17,- 
320]. He was not the master of Ruckman at 
the time, but the master of the vessel, repre- 
senting his own interest as charterer. Ruck- 
man had neither appointed him, nor held him 
out to the public as the master of a vessel 
over which he had any control; and hence 
Jennett possessed no power to bind him, as 
his agent 

This was admitted by the counsel for th& 
libeliant, on the argument; but it was in- 
sisted that, in the absence of notice of the 
charter-pai-ty to the persons who furnished 
the stores, it must be regarded as null and 
void, under the provisions of the act of July 
29, 1850 (9 Stat. 440). But, assuming this to 
be so, I am satisfied that the Messi's. Bloom- 
field are chargeable with notice. Besides the 
positive testimony of Jennett, it appears that 
they made inquiry in respect to the fact of 
the purchase of the vessel by Ruckman and 
of the transfer of her title, of which vessel 
Jennett was to become the master. Having 
made this inquiry, they must have known 

2 [From 16 Law Rep. 397.] 
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the relation in whicli lie stood as master of 
tlie vessel; or, if tliey did not, the failure 
must be attributed to their own negligence. 
After they took so much pains to ascertain 
the point of time when the negotiation for 
the vessel was concluded, and when Ruck- 
man became owner, so as to charge him with 
the stores previously ordered by Jennett, and 
delayed the delivery till he could become the 
master, it is difficult to say that they were 
not cognizant of all the circumstances con- 
nected with the transaction, and consequently 
of the relation in which he stood as master 
of the vessel. I cannot doubt, therefore, that 
they are properly chargeable with notice of 
that relation, if the fact be at all material. 

The act of July 29, 1850, provides, that no 
bill of sale, mortgage, hypothecation, or con- 
veyance of any vessel, &c., shall be valid 
against any person other than the grantor or 
mortgagor, his heirs and devisees, and per- 
sons having actual notice thereof, unless the 
same be recorded in the office of the col- 
lector, &e. The second section provides for 
the recording; and the third, that the col- 
lector shall keep an index of such records, 
inserting, alphabetically, the names of the 
vendor or mortgagor, ajid of the vendee or 
mortgagee, &c. The argument is, that the 
charter-paity in question is a conveyance, 
within the first section of the act. and, not 
having been recorded, is, therefore, void as 
to third persons who have not had actual no- 
tice of it, and hence is not in the way of the 
libellant. There is, undoubtedly, some plausi- 
bility in the argument, and some difficulty in 
answering it And yet, the instrument in 
question is so common and well known in 
the business of commerce, and in the use and 
employment of vessels, that if congress had 
intended to embrace it, it would have been 
most natural to have mentioned it in terms. 
And the phraseology of "vendor" and "ven- 
dee," and "mortgagor" and "mortgagee," used 
in the third section of the act, to designate 
every description of conveyance specified in 
the first, is scarcely appropriate language to 
define a charter-party. But, be this as it may 
—and I do not intend to express any definite 
opinion upon it— it seems to me quite clear 
that, even conceding the construction con- 
tended for, the only consequence would be to 
subject the vessel to liability in favor of 
third persons, the same as if no conveyance 
had been made. Recording acts relate to con- 
flicting interests, and liens acquired in and 
upon lands and chattels, and are designed to 
regulate the same. Thus, in the present case, 
if the Messrs. Bloomfield had had a valid 
lien upon the vessel for the stores furnished, a 
previous unrecorded conveyance by the mas- 
ter would be postponed. This is the extent 
of the act. In my judgment, it has nothing 
to do with the personal liability of the owner 
of the vessel. It is importasnt when the ques- 
tion relates to an interest in or claim upon 
the vessel itself, but not otherwise- 

In any view, therefore, that I have been 



able to take of the case, I think that the de- 
cree of the court below was erroneous, and 
that it must be reversed, with costs. 
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Case Ko. 9,88S. 

MOTT V. SMITH, 

[2 Craneh, 0. O. 33.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1811. 

"WkIT- EeTUBK— COLLATERAI. ATTACK — 

Attachment. 
In an action for a malidons attachment, 
the offidal return of the attachment is not con- 
clusive, but may be conti-adicted by parol. 

Casei for a malicious attachment for rent, 
not due, under the act of Virginia, of 29th 
November, 1792, p. 154, § 8; the tenant be- 
ing about to remove. 

Mr. Taylor, for defendant, moved the 
court to instruct the jury that the attach- 
ment was not laid, the return of the officer 
being "not executed by order of the plain- 
tiff," (the present defendant) 

THE COURT (CRANCH, Chief Judge, con- 
tra) decided that the return was not con- 
clusive; but that the plaintiff (although he 
had produced the writ of attachment, and 
its return, in evidence,) might- contradict the 
return, by parol. 



MOTT (UNITED STATES v.). See Case No. 
15,826. 



Case No, 9,88£j. 

MOTT V. WRIG-HT. 

[4 Biss. 53.] 2 

Circuit Court, D. Indiana. Nov. Term, 1865. 

Notes— Law Merchast — Rule in Indiana — In- 
noiisBR — Lex Loci — Delivery. 

1. By the law of Indiana, ordinary promissory 
notes are not governed by the law merchant. 
But as a general rule, the indorsee, having first 
used due diligence by suit to collect such notes 
from the maker, has his recourse on the indorser. 

2. The indorsement of a note is a new, distinct 
contract; and such contract is governed by the 
law of the place where it is made, without regard - 
to the law of the place where the note was made. 

[Cited in Stubbs v. Colt 30 Fed. 419.] 

3. The contract of indorsement includes two 
essential things: the writing itself, and the de- 
livery of it to the indorsee. And if the indorse- 
ment is written in one state, and delivered to 
the assignee in another, the law of the latter 
state controls the contract 

[Cited in Stubbs v. Colt 30 Fed. 419.] 

4. A indorsed notes in Indiana, and sent them 
by mail to B the indorsee, in New York, where 
B received them. Edd, that the indorsement 
was governed by the law of New York. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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[This Tvas a suit by John Mott against Wil- 
liamson W. Wright.] 

Barbour & Howland, for plaintiff. 
McDonald & Roach, for defendant 

Mcdonald, District Judge. This is an 
action of assumpsit on ten promissoi-y notes, 
a,ll dated in May, 1861. Foiu: of them are 
payable six months after date, and six of 
them, seyen months after date. Their aggre- 
gate is ?5,219.90. They are all dated at the 
city of New York, and are made payable at 
the Bank of North America in that city. 
These notes were executed by John Wright 
to the defendant, Williamson W. Wright, and 
were by him indorsed in blank. 

Non-assumpsit is pleaded; and the trial of 
this issue is, by agreement, submitted to the 
•court without a jury. It would be tedious ta 
detail all the testimony. The following is the 
substance of the evidence: 

The notes and their indorsements were pro- 
duced in evidence. For some time before 
they were made, John W. Wright was largelv 
indebted to Robert Ellis, of New York. The 
debt evidenced by these notes had been kept 
afioat by what are called "renewal notes" 
made to Ellis. Of these, the notes sued on 
are the last series. To procure them, Ellis 
sent his agent fixim New York to the resi- 
dence of the maker and indorser in Indiana, 
with the note^ then blank, to get them exe- 
cuted and indorsed. John W. Wright being 
then abroad, the agent called on Williamson 
W. Wright, the defendant, who, at the 
agent's request, indorsed the notes. There- 
upon, the agent left the notes in this condi- 
tion, with D. D. Piatt, an attorney of Indi- 
ana, with the request to him that he should 
ask the said John W. Wright to sign them 
and forward them to Ellis, in New York. 
Pratt did so. John W. Wright thereupon 
signed the notes in Indiana, and forwarded 
them by mall to Ellis, in New York. When 
the notes respectively fell due a demand for 
payment was properly made, and notices of 
their non-payment were duly given, accord- 
ing to the law merchant. 

By the law of Indiana, the indorser of such 
notes as these is not liable, in consequence of 
their non-payment and notice thereof, to pay 
them. Due diligence to collect them from 
the maker by a suit against him must gen- 
erally be used in order to fix the liability of 
the indorser. 1 Gavin & H. St. 448; Kelsey 
V, Ross, 6 Blackf. 536. By the laws of New 
York, it is otherwise. There, such notes are 
governed by the rules of the law merchant; 
and the indorser is liable, as on an inland bill. 

It becomes important, therefore, to ascer- 
tain whether the indorsements in question 
are governed by the laws of Indiana or the 
laws of New York. According to the evi- 
dence, if the Indiana law prevails, the plain- 
tiff can not recover, because he does not ap- 
pear to have exercised the diligence which 
that law requires. But if the law of New 



York is to govern in this matter, then it is 
plain that the finding must be for the plain- 
tiff. 

It is settled in Indiana that the indorse- 
ment of a note is a new. distinct contract, 
and is governed by the law of the state in 
which the indorsement is made, and not by 
the law of the place where the note was exe- 
cuted. Hunt V. Standart, 15 Ind. 33; Rose 
V. Park Bank, 20 Ind. 94. The only question, 
then, is, were these Indoi*sements executed in 
Indiana or New York? The execution of an 
indorsement— and indeed of every written 
contract— includes, in legal contemplation, 
two essential things; the actual writing and 
signing of the instrument, and the deliveiy 
of it thus written and signed. 

In the ease at bar, it is very clear that the 
writings on the back of the notes were made 
by the defendant in Indiana. But to make 
those writings of any validity as a contract 
between the parties, they must have been de- 
livered. Upon the evidence, were these notes, 
thus indorsed, delivered to Ellis in Indiana or 
in New York? It is a well-settled inile of 
law,, that "a note has no binding effect until 
it is delivered. So, when indorsed by the 
payee. * * * 3sro matter when or where 
notes are signed; they are made at the time 
and place, and by the act, of delivery accom- 
panied by acceptance." Edw. Bills, 187; 
Hyde v. Goodnow, 3 Comst. [N.- Y.] 266. 
The same rule must apply to the indorse- 
ment of notes, because the reason is the 
same. Well may we therefore say, that no 
matter when or where an indoi-sement of a 
note is made, in legal contemplation the in- 
dorsement is executed by the act of delivery 
to, and the acceptance of, the indorsee. 

In this view, the discussion seems to be 
narrowed down to the following inquiiy: 
Was the act of John W. Wright In inclosing 
the notes, filled up, signed by him, and in- 
dorsed by the defendant, in a letter directed 
to Ellis in New York, and in placing the 
same In an Indiana postoffice, a delivery of 
the notes and indorsements to Ellis, and an 
acceptance of them by him? In view of the 
evidence, I can not think that, in legal con- 
templation, it was. The notes, as indorsed, 
were "renewal notes." The acceptance of 
them would, I think, under the circumstan- 
ces proved, have operated to extinguish the 
old notes In the place of which they were 
given. When they were received by Ellis, 
in New York, he might, so far as I can see, 
have refused to accept them, and held on to 
the old notes. But when they came to his 
hands and he determined to take them in sat- 
isfaction of the old notes, the new notes with 
the indoreements on them were, I think, then 
and there, in legal contemplation, delivered 
and accepted. And I am inclined to the 
opinion that neither the notes nor the In- 
dorsements on them had any legal existence 
till that moment- 
It has been suggested by counsel for the 
defendant, that if these notes had been lost 



[17 Fed. Cas. page 909] 

on their way to New York, the plaintiff 
might have sued on them as lost instruments. 
But this, I rather think, is begging the ques- 
tion. He might have sued on them, under 
such circumstances, if there had previously 
been a legal, valid delivery and acceptance of 
them; otherwise, not 

From the evidence, I conclude that the ar- 
rangement between Ellis and John W- 
"Wright was substantially this: that if the 
latter woidd send to the former certain notes 
well indorsed, he would receive them in lieu 
of the notes he then held of John W. Wright; 
and that till he did so receive fhem, the ar- 
rangement was not consummated. More- 
over, till Ellis had actually received these 
notes, he could not have negotiated them, as 
he did, to the plaintiff. The notes, as we have 
seen, were indorsed in blank, and were nego- 
tiated to the plaintiff by actual delivery. 
Indeed, they could not have been transferred 
to him in any other manner. 

Besides, it may well be asked whether, if 
these notes had been lost on their way to New 
York, Ellis would have been bound to deliv- 
er up the old notes as satisfied by the receipt 
of the new. I think that, in such a ease, he 
might have maintained an action on the old 
notes. It should seem unreasonable to hold 
that the old notes were extinguished before 
the new were actually received and accepted. 

The case of Cook v. Lritchfield, 9 N. Y. 279, 
appears fully to sustain the foregoing view. 
That case was much like the present. In 
both, the defendants were accommodation in- 
dorsers, and indorsed, out of the. state of 
New York, notes payable in it In the case 
referred to, the coui-t say "the defendant in- 
dorsed the notes for the accommodation of 
the maker. This appears from the fact that 
the notes came from the possession of the 
maker and not of the indorser, and were first 
negotiated in New York, and apparently for 
the benefit of Carew, the maker. So long as 
they remained in Carew's hands, there was 
no liability on the part of the indorser. The 
indorser's contract, therefore, must be re- 
garded as having been made in New York, 
where the notes were delivered to Ryckman 
(the fli'st indorsee) and the indorsement first 
became effective. The law of Michigan 
(where the indorsement was made) has no 
application to the case. The contract hav- 
ing been made in New York, the law of New 
York governs the case with respect to the 
sufficiency of the notice." . 

With some doubt as to the justness of the 
views above expressed, I am inclined to 
think that, on the evidence, the law is with 
the plaintiff. Finding for the plaintiff ac- 
cordingly. 

NOTE. An assignment of a negotiable _ in- 
strument is a new contract between the assign- 
or and assignee, and is governed by the law of 
the place where it is made. McGlintick v. Cum- 
mins [Case No. 8.699]. 

The doctrine of lex loci is thoroughly discussed 
by Judge Story in his work on Conflict of Laws, 
§§ 261-272, and §§ 316, 317, where he says that 
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it is clear, upon principle, that the indorsement,, 
as to its legal effect and obligation, and the du- 
ties of the holder, must be governed by the law 
of the place where the indorsement is made. 

In the case of "Williams v. Wade, 1 Mete. 
[Mass.] 82, which was an action in Massachu- 
setts upon a note made and indorsed in Illinois, 
it was held that the plaintiff could not recover 
against the indorser, it not being shown that he 
had taken those proceedings against the maker 
which, in Illinois, are essential before a recov- 
ery can be had against the indorsee. Chief Jus- 
tice Shaw, in delivering the opinion in that case» 
says: "The note being indorsed in Illinois, wc 
think that the contract created by that indorse- 
ment must be governed by the law of that state. 
The law in question does not affect the remedy^ 
but goes to create, limit and modify the con- 
tract effected by the indorsement In that 
which gives force and effect to the contract and 
imposes restrictions and modifications upon it, 
the law of the place of contract must prevail, 
when another is not looked to as a place of per- 
formance." 

In the case of a bill drawn and indorsed in 
New -Granada, payable in New York, it was- 
held in Everett v. Yandryes, 19 N. Y. 436, that 
as between the drawer and indorsee the law of 
the place of payment sho\ild govern, though as 
between indorser and indorsee the law of the 
place of indorsement would control. Consult 
also Aymar v. Sheldon, 12 Wend. 439. 

The only case within our knowledge asserting 
a contrary rule is Roosa v. Grist, 17 111. 450, 
which was an action by the indorsee of a prom- 
issory note, payable to bearer, transferred by 
delivery in New York, where such a transfer is 
good and passes the legal title; by the law of 
Illinois the indorsement must be by writing and 
upon the instrument itself. The court held that 
the law of the forum must govern, and that the 
plaintiff could not sue in his own name. The 
court however, in that case seem to overlook 
the distinction between the mode in which relief 
will be administered and the legal status of the 
parties, and one of the three judges, in a dis- 
senting opinion, insists upon what is certainly 
the general rule and the current of authority, 
that the effect of the negotiation by delivery in 
New York was to transfer the legal title to the 
plaintiff, and by the law of comity he may sue 
in this state in his own name, adopting the 
forms of remedy afforded by the local law. 

For further authorities that the place of con- 
tract and delivery is to govern, see 2 Pars. 
Notes & B. 327, note z. 

Consult Trimbey v. Yignier, 1 Bing. N. C. 
151, 159; 27 E. O. L. 584. where, in a suit by 
the holder of a bill of exchange made and in- 
dorsed in blank in France, but without the for- 
malities required by the Civil Code, it was held 
that no recovery could be had in the English 
courts, as the contract was governed by the 
laws of France, 

See also De La Vega v. Vianna. 1 Barn. & 
Adol. 284; 2 Kent Comm. 453-463, and cases 
there cited. 
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MOTTE V. BENNETT. 

[2 Fish. Pat Cas. 642.] i 

Circuit Court, D. South Carolina. June, 1849. 

COSSTJTOTIONAL LaW— ThIAI, SX JORY — PATENTS 

— Action for iKrraNGEMENT— Injunction 
— Practice in Eqoitt. 

1. The seventh amendment to the constitution 
of the TJnited States is a provision exclusively 
for cases at common law, 

2, Section 14 of the act of .July 4, 1836 [5 
Stat 123], is, in terms, exclusively for actions 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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at law for damages, and the treble amount whicli 
the court may give, over rhe sum found by a ju- 
ry, can not, in any case, be given by a court of 
chancery. 

3. If each infringement of the patent were to 
be made a distinct cause of action, the remedy 
would be worse than the evil. The inventor 
might be ruined by the necessity of perpetual 
litigation, without ever being able to have a final 
establishment of his rights. 

4. The plaintiff could have no preventive, at 
law, to restrain the future use of his invention 
injuriously to his title and interest. 

5. By discretion is meant an obligation upon 
judges in chancery to determine each case, as 
nearly as it can be done, by what has been the 
course in chancery in like cases. It never means 
will or authority \n the judge, but both restrained 
by decided cases or long standing rules. 

6. The rules in respect to injunctions to re- 
strain a party in a suit at law, whatever may be 
the character of sufh a suit — for instance, to re- 
strain an action of ejectment— differ materially 
from those which govern courts in granting or 
refusing injunctions in cases of invention and 
copyright. 

7. A jury trial of the alleged infringement has 
not been a prerequisite for the action of the 
court, in England, since 1761. 

8. In England, for more than eighty years, in- 
junctions, both provisional and perpetual, have 
been granted, in the first instance, in cases of 
copyrights and patents; and where they have 
been perpetual in the first instance, they have 
been made so without the intervention of a jury 
to try the question of title or infringement, in 
all cases where the court was fully satisfied with 
the proof, notwithstanding the defendants may 
have denied in their affidavits or answers the 
originality of the invention or the sufficiency of 
the specification. The practice in the courts of 
the United States, in respect to granting injunc- 
tions in patent cases, has always been that of the 
English chancery. 

[Cited in Brown v. Hinkley, Case No. 2,012.] 

9. In equity, where the case is clear and with- 
out reasonable doiibt, where the bill states a 
dear right to the thing patented, which, together 
with the alleged infringement, is verified by affi- 
davit, and where the plaintiff has been in pos- 
session of it, by having sold or used it, in part 
or in the whole, the court will grant an injunc- 
tion and continue it till the hearing or further or- 
der, without sending the plaintiff to law to try 
his right. 

[Cited in Brown v. Hinkley, Case No. 2,012.] 

10. The rule as to injunctions applies as well 
to a bill brought by an assignee as to one brought 
by the original inventor. 

This was bill in equity [by Joshua W. Motte,] 
filed to restrain the defendant [Washington 
J. Bennett] from infringing letters patent for 
an "improvement in the method of planing," 
etc., granted to William Woodworth, and more 
particularly referred to in the report of the 
case of Foss v, Herbert [Case No. 4,957]. 

W. H. Seward, for complainant. 
Petlgru & Memminger, for defendant. 

WAYNE, Circuit Justice, after examining 
the question of infringement, and one or two 
preliminary points relating to local practice, 
proceeded as follows: 

After the court had overruled the motion of 
the defendant's counsel to conclude the argu- 
ment, Mr. Memminger proceeded in it, and 
stated three propositions. 



First. "That by the seventh amendment to 
the constitution the alleged infringement 
should be tried by a jury." That amendment 
is a provision exclusively for cases at com- 
mon law. It is: "In suits at common law, 
where the value in controversy shall exceed 
twenty dollars, the right of trial by juiy 
shall be preserved, and no fact tried by a jury 
shall be otherwise re-examined, in any court 
of the United States, than according to the 
rules of the common law." 

That it is meant exclusively for suits at 
common law, has been several times mled by 
the supreme* court of the United States. Be- 
sides, aU the legislation of congress concerning 
trials of suits in the courts of the United 
States, makes the same distinction between 
trials of suits at common law and of those in 
equity and admiralty. It could not be other- 
wise, as the distinction is made in section 2, 
art. 3, of the constitution, between "cases at 
law and equity," And every case in which 
a juiy shall be called, in the courts of the 
United States, is provided for, either in the 
constitution as it came from the convention, 
or in the subsequent amendments. They are: 
"The trial of all crimes, except in cases of 
impeachment, shall be by jury." Section 2, 
art. 3. "No person shall be held to answer 
for a capital or other Infamous crime, unless 
on a pi-esentment or indictment of a grand 
jury." 5th amendment. "In all criminal 
prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial 
jury of the state and district wherein the 
crime shall iave been committed, which 
district shall have been previously ascertained 
by law." 6th amendment. The other in- 
stance is the seventh amendment, already cit- 
ed. We will only further remark upon this 
point that section 14 of the act of July 4, 
1836, which was cited on the argument in con- 
nection with the constitutional amendment, 
has no bearing upon it. That section is in 
terms exclusively for actions at law for dam- 
ages, and the treble amount which the court 
may give over the sum found by a jury, can 
not, in any case, be given by a court of chan- 
cery. Indeed, if any one thing could show 
more plainly than another, that a trial by a 
jury in a patent cause was not thought the 
best way to compensate a patentee for an in- 
fringement of his patent, it is this legislative 
authority given to the court to give a three- 
fold amount over the sum found by the ver- 
dict of a jury. , 

The second proposition, that the bill of the 
complainant could not be maintained, because 
he had an adequate remedy at law, can not 
be sustained. 

The principle upon which courts of equity 
have jurisdiction in patent cases, and upon 
which injunctions are granted in them, is not 
that there is no legal remedy, but that the 
law does not give a complete remedy to those 
whose property is invaded; for if each in- 
fringement of the patent were to be made a 
distinct cause of action, the remedy would 
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be woi-se than the evil. The inventor or au- 
thor might he ruined hy the necessity of per- 
petual litigation, without ever being able to 
have a final establishment of Ms rights. 
Hogg T. Kirby, 8 Ves. 223; Harmer v. Plane, 
M Ves. 132; Lawrence v. Smith, Jac. 472. 

In addition to this consideration, the plain- 
tiff could have no preventive at law to re- 
strain the future use of his invention or the 
publication of his work, injm-iously to his 
title and Interest. Besides which, in most 
cases of this sort, the bill usually seeks an 
accoimt, in the one case, of the books printed, 
and, in the other, of the profits which have 
arisen from the use of the invention, to the 
persons who have pirated the same. And 
where the right has been already established 
under the direction of the court, there this ac- 
count will, in all cases, be decreed as inci- 
dental to the other relief which may be ob- 
tained prospectively by a perpetual injunction. 
Mit. Eq, PL (by Jeremy) 138; Hogg v. Kirby, 
S Yes. 223, 224; Universities of Oxford and 
Cambridge v, Richardson, 6 Ves. 705. 706; 
Baily v. Taylor, 1 Russ. & M. 73. 

This brings us to the third proposition in 
the argument. It was that a court of equity 
had no discretion to decree an injunction upon 
an alleged infringement of a patent unless 
that question had been first passed upon by a 
jury, and that such was the meaning of that 
provision in section 17 of the act of July 4, 
1836, which gives, to the circuit courts power 
"to grant injunctions according to the course 
and principles of courts of equity." By dis- 
cretion, of course, is meant an obligation upon 
judges in chancery to determine each case, 
as nearly as it can be done, by what has been 
the course in chancery in like cases, as well 
as to prescribe the practice to be observed in 
each case, and the principles by which the 
right is to be determined between the parties 
in controvei-sy. It never means will or au- 
thority in the judge, but both, restrained by 
decided cases or long standing rules. 

The point then is, what have been the 
course and principles of courts of equity in 
granting injunctions for alleged infringements 
of inventions. It is not denied, nor can it be 
denied, that the infringement is regularly and 
fully alleged in this case, with all those sub- 
stantial averments and affidavits which the 
practice in com'ts of equity requires. 

Before showing what the course in equity 
has been, in granting such injimctions, it is 
proper to state what an injunction is, in the 
meaning and practice of a court of equity. 
It is either px-ovisional or perpetual. The 
first being common or special— common, such 
as are granted upon the defendant's default ei- 
ther in appearing or answering, and are only 
applicable to restrain proceedings in the courts 
of common law— special, when granted upon 
the special grounds arising out of the cir- 
cumstances of the case. Injunctions of this de- 
scription are issued sometimes on the merits 
disclosed by the answer, sometimes on affida- 
vits before the answer is filed, and sometimes 
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even without notice and before the defend- 
ant has appeared. Beames, Orders Oh. 16; 
Perk. Daniell, Oh. Prac. 1810. A perpetual 
injunction is a part of the decree made at 
the hearing upon the merits, whereby the 
defendant is perpetuallj' inhibited from the 
assertion of a right, or pei-petually restrained 
from the commission of au act which would 
be contrary to equity and good conscience. 
Id. Such is the injunction sought for in this 
case. 

From this statement of what an injunction 
is, and the different kinds of them for differ- 
ent purposes, it is obvious that, in any in- 
vestigation on an application for one, the ob- 
ject of it must fii-st be considered, in order to 
make to it a proper application of decided 
cases. The rules in respect to injunctions to 
restrain a party in a suit at law, whatever 
may be the character of such suit, for instance 
to restrain an action of ejectment, as was the 
case in Brown v. Newall, 2 Mylne & 0. 571, 
cited by counsel, differ materially from those 
which govern courts in granting or refusing 
injunctions in cases of invention and copy- 
right. In these there are requisites and al- 
lowances peculiar to themselves, which do 
not exist and are not permitted in any other 
case of an application for an injunction. 
Daniell, Oh. Prac. 186. It is asked in this 
case on account of an infringement of an 
invention. It can only be granted according 
to the course of equity, after the complainant 
in the case has brought his case within that 
course. 

Is a jury trial of the alleged infringement 
a prerequisite for the comet's action? It has 
not been so in England, as a rule, since 1761. 
In Dodsley v. Kinnersley, Ambl. 403, in which 
the expressed point was raised upon a bill for 
an injunction to restrain the defendant from 
printing Dr. Johnson's Rasselas, and for an 
account of the profits made by having printed 
it. Sir Thomas Olarke, master of the roUs, 
said: "I would have it imderstood that there 
is no impropriety in the application to this 
■ court. The method of proceeding in these 
cases has been changed. Formerly, in the 
case of a patentee, on opening the case, he 
partly was sent, to law to establish his right, 
and then came bade for an account." We 
see also, from an anonymous case from Ver- 
non, cited by Drewry on Injunctions, a work 
relied upon by the defendant, that the prac- 
tice had been as was stated by the master of 
the rolls in Dodsley v. Kinnersley. But we 
also see, in the same work, that at the present 
day it is not generally necessaiy that the 
plaintiff should establish his right at law, 
in order to come into equity, the right ap- 
pearing prima facie on the record by the 
letters patent. Drew. Inj. 221, margin, for 
which he cites Mitf. Eq. PI. 147, Hicks v. 
Raincock, Dickens, 647, and 1 Ves. Sr. 476. 
In truth, what was the practice in England 
in respect to patents, and for reasons which 
we shall state before we conclude, has not 
been the practice there for more thun eighty 



]\rOTTE (Case No. 9,884) 



[17 Fed. Cas. page 91 2 J 



years. Daniell, as "we have shown Drewry 
does, says: "On both occasions of patents 
and copyrights, it was formerly the practice, 
on opening the case, to send the party to law 
to establish his right. But, on both occa- 
sions, the practice has been altered, and now, 
when the right of the patentee appears on 
the record, and the patent has been granted 
for some length of time, and the public has 
permitted tlie exclusive and undisturbed pos- 
session of it for several years, under such cir- 
cumstances the court will interpose by in- 
jimction in the first instance without putting 
the party previously to establish his right 
in an action at law." For this he cites Boul- 
ton V. Bull, 3 Ves. 140; Harmer v. Plane, 
14 Yes. 133; and Hill v. Thompson, 3 Mer. 
022. In such cases, however, there must he 
satisfactory evidence of occlusive possession 
by the patentee, and where this is wanting, 
the court will not interfere without a trial at 
law. Oollard v. Allison, 4 Mylne & C. 4S7. 
And what in England is meant by exclusive 
possession, we know from what was said 
in the case of Universities of Oxford and 
Cambridge v. Richardson, 6 Ves. 689. There 
Lord Eldon denied the mle stated by the 
judges in Millar v. Taylor, 4 Burrows, 2377, 
as to injunctions, and referring to Boulton 
V. BuU, and several other cases, stated the 
principle, particularly in regard to patents, 
to be, that if a party gets his patent and puts 
his invention in execution, and has proceeded 
to a sale, that may be called possession under 
it. However doubtful it may be whether the 
patent can be sustained, equity will hold that 
possession under a color of title, is ground 
enough to enjoin and to continue the injunc- 
tion till it is proved at law that it is only 
color and not real title." Of course, when 
the patent or the infringement of it is already 
before a jury, as was the case in GoUard v. 
Allison, 4 Mylne & C. 4S7, equity will not 
interfere to enjoin while it is so. 

We will now notice the cases which were 
cited by counsel in support of the practice 
for a jury trial. Some of them are inapplica- 
ble, because they do not relate to patents or 
copyrights, and we have shown that injunc- 
tions in such cases are controlled by rules 
exclusively applicable to them. When care- 
fully examined, some of the other cases main- 
tain the opposite doctrine to that contended 
for by the counsel for the defendant. No 
one " of them maintains the practice of the 
right, of a party charged with the infringe- 
ment of a patent, when he denies it either 
by affidavit or by answer, to a jury trial, ex- 
cept the case of Millar v. Taylor, 4 Burrows, 
2400, decided in 1769, which we have seen 
is an overruled case by several subsequent 
decisions, and is denied by LfOrd Eldon, in 
Hill V. Thompson, 3 Mer. 626, ever to have 
been the rule of practice in patent or copy- 
j'ight cases. 

The cases of Lord Tenham v. Herbert, 2 Atk. 
483, and of Brown v. Newall, 2 Mylne & O. 
571, were for the tx'ial of title, the first to an 



oyster fishery, the other to land. In the 
first. Lord Hardwicke refused to interfere by 
injunction to settle a right of fishery between 
the lords of two manoi-s; and Brown v. 
Newall was an application for a common in- 
junction to restrain proceedings at law in 
a case of ejectment. Boulton v. Bull, 2 H, 
Bl. 492, was an action on the case for in- 
fringing a king's patent and the court said, 
upon a point raised whether a model was or 
was not necessary for the purpose of showing 
an infringement, that it was not the province 
of a judge in a court of law to decide an in- 
fringement, but that it was a question for 
the jury, and that if they could understand 
the ease without a model or drawing, there 
was no rule which made one indispensable. 
But it will be found also that the court, in 
that case, recognized the rule in chancery, 
"that when the right of the patentee appears 
on the record, and the patent has been grant- 
ed for some length of time, and the public 
has permitted the exclusive and undisputed 
possession of it for several years, under such 
circumstances, equity will interfere by in- 
junction, in the first instance, without putting 
the party previously to establish his right in 
an action of law." The case of Blanchard v. 
Hill, 2 Atk, 485, was a controversy about the 
use of the same stamp upon cards, the stamp 
being stated to have been appropriated by the 
complainant under a charter granted by King 
Charles the First. The injunction asked for 
was, of coui-se, denied. It was the first ap- 
plication of the kind ever made to a court of 
chanceiy. It was a monopoly granted by 
the king, had never been sanctioned by an 
act of parliament, and, in these cases, as we 
will hei-eafter show, the court never granted 
an injunction until the right claimed had 
been established at law. The case of Mot- 
ley V. Downman, 3 Mylne & C. 14, was an- 
other case of a party using upon his goods 
the mark of another, and not a patent case. 
It was a case, too, in which the complainant 
could not claim anything by patent or charter. 
It was, therefore, a pure legal right in con- 
troversy between the parties, in which noth- 
ing exclusive could be claimed until it was set- 
tled at law. In such case, before a court of 
chanceiy will interfere by injunction, it must 
appear that the party suffering from the usur- 
pation of his mark by another, is sufEering 
from the artifice, fraud, or misrepresentation 
of the latter, in selling goods with the mark 
of the foi-mer of an inferior quality, by which 
the first may be injured in his sales and man- 
ufactures. 

The case of Sheriff v. Coates, 1 Russ. & M. 
159, was not a patent case, though it was anal- 
ogous, on account of the exclusive right given 
to calico printers in their designs. In that case 
the lord chancellor said: "It is essentially 
necessary that the party applying should es- 
tablish the originality of the pattern in a 
court of law." But why? Because as the 
calico piinters by the statute have an exclu- 
sive right in their designs for two months 
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only, they can not have either that possession 
or that length of enjoyment which a patentee 
may have, from the longer continuance of his 
right, and which must appear before equity 
■will restrain an infringement by an injunc- 
tion. The case of Saunders y. Smith, 3 Mylne 
& G. 728, was a case altogether difCerent 
from what the learned counsel who cited it in 
argument supposed it to be. It states, in terms, 
the practice of courts of equity in granting 
injunctions, coincidently with what we have 
said the practice is, and has been for almost a 
hundred years. "The office of the court is 
consequent upon the legal right, and it gener- 
ally happens that the only question the court 
has to consider is, whether the case is so clear 
and so free from objection upon the grounds 
of equitable consideration that the court 
ought to interfere by injunction without a 
previous trial at law, or whether it ought to 
wait till the legal title has been established. 
That distinction depends upon a great varie- 
ty of circumstances, and it is utterly impos- 
sible to lay down any general rule upon the 
subject by which the discretion of the court 
ought in all cases to be regulated. The court 
always exercises its discretion, as to whether 
it will interfere by injunction before the es- 
tablishment of the legal title." 

The case of Bacon v. Jones, 4 Mylne & 0. 
437, turned entirely upon the omission of the 
plaintiffs to apply for an interlocutory in- 
junction for four years, while the cause was 
pending. And the lord chancellor stating 
what the course might be upon an application 
for an interlocutory injunction, says, as a 
matter of opinion but not as a rule of prac- 
tice, that in such a case it is a more whole- 
some practice to direct the plaintiff to estab- 
lish his title at law, suspending the injunc- 
tion until the result of the legal investiga- 
tion. But he concludes with this declaration 
in respect to what the practice is in such 
cases: "Which of these courses ought to be 
taken must depend entirely upon the discre- 
tion of the court according to the case made. 
When the cause comes to a hearing, the court 
has also a large latitude left to it, and I am 
far from saying that a case may not arise, 
in which, even in that stage, the court will 
be of opinion that the injunction may prop- 
erly be granted without having recourse to a 
trial at law. The conduct and dealings of the 
parties, the frame of the pleadings, the natm-e 
of the patent right and of the evidence by 
which it is established— these and other cir- 
ciunstances may combine to produce such a 
result, although this is certainly not very like- 
ly to happen, and I am not aware of any case 
in which it has happened. Nevertheless, it is a 
course unquestionably competent to the court, 
l)rovided a case be presented which satisJBles 
the mind of the judge that such a course, if 
adopted, will do justice between the parties." 

We have now shown what the old practice 
was in England in respect to a jury trial, be- 
fore a court of equitj- would interfere to pro- 
tect a patent by injunction, also the change 
17FED.CAS. — 5d 
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which took place in that practice in England 
more than eighty years since, and^ that the 
practice now in England is in conformity 
with that change. 

Before proceeding to show what the prac- 
tice has uniformly been in the courts of the 
United States which have jurisdiction of pat- 
ent causes, and that the old practice in Eng- 
land never prevailed in them, we wovild ven- 
ture to suggest the causes which led to the 
old practice in England. When those causes 
ceased to exist, that pi-actice was discontin- 
ued, and these causes never existed in the 
United States. 

Besides the caution with which courts of 
equity have always used their power to grant 
injunctions of any kind, there has been at 
all times, in the chancery of England, a 
wholesome jealousy of all monopolies and 
patents granted by the king, on account of the 
legal abuse of this prerogative. It is a singu- 
lar thing, but history shows, that while mo- 
nopolies and special immunities contributed 
to revive commerce in Europe, it was the 
abuse of them which led to its freedom. 

First, corporate bodies were formed to pro- 
tect the interests of their members, then there 
were associations of towns for the same pur- 
pose, and the Hanseatic league was formed in 
the twelfth century for promoting commerce, 
and the interests of the cities in the league. 

Godson properly says: "Europe was soon 
astonished by the wealth which it rapidly 
gathered, and the immense power, its insepa- 
rable concomitant, which it quickly obtained." 
England was in a great degree enlightened by 
it; and then began in England those priv- 
ileges and monopolies which, aiding com- 
merce for a time, became oppressive as soon 
as the kings of England supplied their pecun- 
iary wants (which parliament refused to satis- 
fy) by an abuse of prerogative in conferring 
exclusive grants. Elizabeth abused it more 
than any English monarch. But the com- 
plaint of her people compelled her to cancel 
the most oppressive patents which she had 
granted", allowing such only to be continued 
as time had shown were not hurtful to the 
public interests, and which did not restrain 
the sale of commodities in daily use. 

Mr. Macaulay is not full enough in his ac- 
count of this strife of liberty with usui-pation: 
but he rightly says in his own compendious 
way: "The house of commons met in an 
angry and detennined mood. It was in vain 
a courtly minority blamed the speaker for 
suffering the acts of the queen's higlmess to 
be called into question. The language of the 
discontented party was high and menacing, 
and was echoed by the voice of the whole 
nation. There seemed for a moment to be 
some danger that the long and glorious reign 
of Elizabeth would have a shameful and dis- 
astrous end." But the queen avoided the 
pressure by yielding to it in a great measure, 
being afraid that parliament would abrogate 
the exercise of such power, as it afterward 
did by St. 21 Jac. I., e. 3. By that statute it 
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was so much lessened that the erown could 
only make a grant or exclusive privilege in 
cases of new inventions. That, it was con- 
ceded, the king could do by the common law, 
to secure to inventors the exclusive use and 
sale of their discoveries. 

On the statute of James is founded all the 
law in England as to patents and inventions, 
hoth in the courts of common law and in equi- 
ty. From the time of the passage of that act, 
notwithstanding the attenipts which were 
made by Charles I. to disregard it, and to re- 
vive the exercise of the power in the crown to 
grant monopolies, the judges in England fol- 
lowed the lead of popular feeling so far as to 
place a juty between the exercise of preroga- 
tive and liberty, whenever they could do so 
with safety to themselves. It must be re- 
membered that these offices were then held 
at the will of the crown. The statute had 
taken the investigation of patents from the 
star chamber. They were afterward to be 
heard, tried, and determined, "by and accord- 
ing to the common law of the realm and not 
otherwise." And thus came, as remedies for 
the infringement of patents, the^action at law 
for damages, and proceedings in equity for 
an injunction and an aceoimt of profits. 

Anciently, however, and before the star 
chamber was established, the chancellor had 
jurisdiction in cases of patents and charters 
according to the usual practice, without the 
intervention of juries. When the statute was 
passed, the practice in chancers', co-operating 
with the parliament to restrain the crown, 
was, without ever having been reduced to the 
precision of a nile, such as we shall now 
state. 

If an injunction was applied for in a case 
of a monopoly or a patent, the first inquiiy 
w^as, is the monopoly or patent a gi-ant from 
the king or by act of parliament? If the for- 
mer, before a court would grant it, the right 
to it was heard by a juiy; if by pai-liament, 
and the right was not contested for any of 
those causes which, by the common law, 
would invalidate it, the court acted without 
a trial of the right by a jury, in this way aid- 
ing the parliament, during the reigns of 
James and Charles, to confine the privileges 
of the crown within the limits of the common 
law. And the courts did this with more con- 
stancy and courage in cases of the king's pat- 
ents, because, by the statute, only such were 
good as were not conti'ary to the common' 
law. But even then, in a cleai* case of the in- 
fringement of a king*s patent, the chancellor 
would gi'ant injunctions to restrain infringe- 
ments, though the continuance of them was 
made dependent upon the finding of a jury, 
v^'here the originality of the invention was 
denied, and the defendant asked that it might 
be tried by a jury. And that was done in one 
of two ways, either by sending the plaintiff 
to a court of law to establish his right, or by 
a feigned issue in the court of chancei-y. And 
so the practice was, as we have stated it, in 
respect to all actions in cases of patents, until 



the spirit of English liberty rose above all 
the restraints of prerogative over commerce, 
and was no longer apprehensive of such usur- 
pation. The courts thereupon partook of this 
triumph, and as the practice in chanceiy, of 
trying the title under a king's patent, had 
been adopted more for protecting the public 
from usurpation than for the protection of in- 
■ dividuals, it was discontinued in all cases of 
! alleged infi'ingements of patents where the 
I title of the patentee was clear beyond a rea- 
j sonable doubt, and where he had had the pos- 
! session and use of his machine without other 
[ interference than such as had arisen from the 
wrongful use of it, or from the piracy of the 
whole under the preten"se of some improve- 
ment or addition. And the records of the 
English chancery will show that for more 
than eighty years, injunctions, both provi- 
sional and interlocutory, and perpetual, have 
been granted in the fii'st instance in cases of 
copyrights and patents; and that where they 
have been perpetual in the first instance, they 
have been made so without the intei*vention 
of a jury to try the question of title or in- 
fringement, in all cases where the court was 
fully satisfied with the proof, notwithstand- 
ing the defendants may have denied in their 
affidavits or answers the originality of the 
invention or the sufficiency of the specifica- 
tion. 

It now only remains for us to state the 
course pursued in the courts of the United 
States in granting injunctions in patent cases. 
The reasons for the early practice did not 
exist at any time in this counti-y. That prac- 
tice in England had been changed before the 
Avar began which ended in our separation 
from the mother country. The constitution 
of tlie United States was not formed until 
thirty years after that change had taken 
place. Under the constitution, courts have 
been established with jurisdiction exclusive, 
and concurrent with that of the courts of com- 
mon law, in cases in which those courts can 
not give full remedies for the preseiTation of 
eveiy equitable right. They have as large a 
jurisdiction as the courts of chanceiy in Eng- 
land. Their practice in all matters is the 
same, except where differences exist from 
legislation, or by the rules of the supreme 
court. 

The practice in them, in respect to granting 
injunctions in' patent eases, has always been 
that of the English chancery, uiway.*; cautious- 
ly exercised, frequently followed, however, 
in every part of the United States, without 
injury to legal rights, and never complaineil 
of, as far as we know, until it was urged on 
the ai'gument of this cause, that for the 'court 
to grant an injunction for the infringement 
of a pat^t, without a trial by a jury, when 
the infringement was denied by the defend- 
ant, was an invasion of the right of trial by 
juiy. 

If it be so, it is an evasion of very long 
standing, both in England and in the United 
States, and one with which the courts in this 
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day can not be cliarged. We have shown 
that the practice has been the same, without 
any variation, in England since 1701. 

Mr. Justice "Washington said, in Ogle v. Ege 
[Case No. 10,462], decided in 1826: "I talie 
the rule to be, in cases of injunctions in patent 
cases, that where the bill states a clear right 
to the thing patented, which, together with 
the alleged iKfringement, is verified by affi- 
davit, if the patentee has been in possession 
of it, by having used or sold it in part, or in 
the whole, the court will grant an injunction, 
and continue it until the hearing, or further 
order, without sending the plaintiff to law to 
try his right. But if there appears to be a 
reasonable doubt as to the plaintiff's right, or 
the validity of the patent, the court will re- 
quire the plaintiff to tiy his title at law." 
And Curtis, in his work on Patents (section 
328), citing Neilson v. Thompson, Webst Pat. 
Gas. 277, says: "It seems to be the result of 
all the authorities that there is a prima facie 
right to an injunction, without a trial at law, 
upon certain things being shown, namely, a 
patent, long possession, and infringement." 
The case of Ogle v. Ege [supra] is, in its par- 
ticulars, the case at' bar. 

The case of Isaacs v. Cooper [Case No. 
7,096], previously decided by the same learn- 
ed judge in 1821, and cited in argument as 
against the rule subsequently laid down in 
the case of Ogle v. Ege, is so far from be- 
ing so, that it in words anticipates the rule 
as laid down in that case. "The practice of 
the court of equity upon motions of this 
kind is to grant an injunction upon the fil- 
ing of the bill, and before a trial at tow, if 
the bill states a clear right' and verifies the 
same by affidavit If the bill states an ex- 
clusive possession of the invention or dis- 
covery for which the plaintiff has obtained 
a patent, the injunction is granted, although 
the court may feel doubts as to the validity 
of the patent. But if the defects in the pat- 
ent or specification are so glaring that the 
court can entertain no doubt as to that point, 
it would be most unjust to restrain the de- 
fendant from using a machine or other thing 
which he may have constructed, probably 
at a great expense, until a decision can be 
had at law." And the injunction in that 
case was denied upon four separate grounds, 
each of them being within the rule stated 
in the case of Ogle v. Ege, all of which must 
appear to exist before the court will grant 
the injunction. 

In the year 1812, the point we are here 
considering was discussed with as much pre- 
cise learning as it has ever been, in the 
case of Livingston v. Van Ingen, • 9 Johns. 
507. Justices Yates, Thompson, and Kent, 
all concur in granting an injunction, with- 
out sending the plaintiff to a court of law, 
or awarding a feigned issue to try his right, 
on the question of infringement; by a jury. 
Mr. Justice Yates says: "The right being 
claimed under an express grant by the stat- 
ute, creating the forfeiture, and no doubt re- 
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mainiug of the existence of the boats, the 
pi-esumption was. in-esistible. that they navi- 
gated contmry to the statute, and that the 
property was in the appellants." Then, after 
noticing the cases of Blackwell v. Harper, 2 
Atk. 92, Anon., 1 Yes. Sv^ 476, Boulton v. 
BuU, 3 Ves. 140, and Harmer v. Plane, 14 
Yes. 130, he says: "From these and numer- 
ous other cases, no doubt can exist that the 
injunction in this case ought to have is- 
sued." Mr- Justice Thompson says: "Where 
the right is clear, an injunction is never re- 
fused; as when the right claimed appears 
on the record, or is founded on an act of 
parliament, It is a matter of course to grant 
an injunction, without first obliging the par- 
ty to establish his case at law. . In the case 
of Blanchard v. Hill, 2 Atk. 485, Lord Hard- 
wicke said: "That in cases of monopolies, 
the rule that the court had governed itself 
by was, whether there was any act of par- 
liament under which the restriction was 
founded. But the court will never establish 
a right of this kind claimed under a charter 
only from the crown, imless there has been 
an action to try the right at law. This will 
be found on examination to be a governing 
distinction running through the numerous 
cases cited in the argument. And whenever 
an injunction has been refused, the right 
was claimed imder a patent from the crown, 
and that right considered doubtful." Kent, 
then chief justice, says: "If the legal right 
be in favor of the appellants, the remedy 
prayed for by their bill is a matter of course. 
Injunctions are always granted to secure 
the enjoyment of statute privileges of which 
the party is in the actual possession, imless 
the right be doubtful. This is the uniform 
course of the precedents. I believe there is 
no case to the contrary; and the decisions 
in the English chancery on this point were 
the same before, as suice, the American Rev- 
olution." Then, citing many cases from the 
English books, from 1740 to the cases of 
Universities of Oxford and Cambridge v. 
Richardson, 6 Ves. 707, and of Harmer v. 
Plane, 14 Ves. 130, the learned judge says: 
"I cite these cases to show that the law has 
been settled in England for the last seventy 
years at least, and has been preserved in a 
steady uniform course under a succession of 
their ablest and wisest men. The principle 
is, that statute privileges, no less than com- 
mon law rights, when in actual possession 
and exercise, will not be permitted to be 
disturbed until the opponent has fairly tried 
them at law, and overthrown their preten- 
sion." 

Tlie federal courts in this country have 
thought so, for under the patent laws of 
congress they have protected the right by 
injunction. The cases cited from the fed- 
eral courts are those of Morse v. Reed [Case 
No. 9,860], decided by Chief Justice Ells- 
worth, in 1796, and of Whitney v. Fort [Id. 
17,587], decided in the circuit court for the 
district of Georgia, by Mr. Justice Johnson, 
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in the year 1806. In both of those eases in- 
junctions Avere gmnted in the first instance, 
and subsequently made perpetual, -without 
trials by jury. The last case is as decisive 
of -what that eminent jurist, Mr. Justice 
Johnson, thought and adjudicated to be the 
practice in patent cases, as any other on 
record. In every particular of fact and 
pleading, that ease and the one before us 
are alike, except that the defendants, in 
their answer in the former case, admitted 
that the plaintiffs had received a patent, 
but contested it for the want of originality. 
In this case the defendant does not deny 
that the plaintiff has received a patent, but 
puts him to the proof of it, and then denies 
its validity, alleging that the thing patented 
was not original. The cases then became 
alike, in that particular, so soon as the plain- 
tiff in this case established that he had re- 
ceived a patent from the United States, 
nothing being left in controversy but the 
question of originality. 

The counsel in Whitney v. Fort [supra], 
supposing from the answer that the denial 
of originality would induce the court to or- 
der a feigned issue to try the question, ac- 
tually prepared and joined issue in one with- 
out having taken such an order from the 
court. But it was not tried, for the court 
thought that the patent, possession, and use 
made such a proceeding unnecessary, and 
Judge Johnson having granted an injunction, 
in the first instance, gave an order for a 
perpetual injunction, his associate. Judge 
Stephens, concurring. It certainly can not 
be necessary, with such an array of authori- 
ty, to cite other cases from our own juris- 
prudence to show what has been the prac- 
tice in the United States courts, in granting 
injunctions to restrain infringements of pat- 
ent rights, or rather to show how much 
that practice was misunderstood on the ar- 
gument of this cause, for, until that argu- 
ment was made, we were not aware that 
the practice was considered doubtful by any 
portion of the profession in the United 
States. We can only account for the mis- 
apprehension of it in this instance, by sup-" 
posing that the difference of proceeding in 
a patent case at law and in equity was over- 
looked. We are indebted to Phillips, in his 
work on Patents (chapters 20-24), for a more 
compendious, and, we think we may say, 
more accurate statement of these differences 
than has been given by any other elementary 
writer. 

At law the question of infringement or no 
infringement is generally, if not invariably, 
for the jury. Phil. Pat. 431. The instances 
of exception, verified by cases, are well 
stated in that work, and we need not repeat 
them. 

In equity, where the case is clear and 
without reasonable doubt, where the bill 
states a clear right to the thing patented, 
which, together with the alleged infringe- 
ment, is verified by affidavit, and where the 



plaintiff has been in possession of it, by hav- 
ing sold or used it in part or in the whole, 
the court will grant an injunction and con- 
tinue it till the hearing or further order, 
without sending the plaintiff to law to try 
his right And the rule applies as well to 
a bill brought by an assignee as by the origi- 
nal inventor. 

What, then, finally, is the case before us? 
It is a bill brought by an assignee, with 
proof of the assignment to him, for the ex- 
elusive use of it in Charleston district, of a 
machine originally patented to William 
Woodworlh, subsequently renewed by a 
board of commissioner, in conformity with 
law, and afterward extended by an act of 
congress, under which the assignment to 
the plaintiff is made. He comes before the 
court, then, not only -with a patent granted 
in the usual form, but with a statute right, 
which, having been brought to the notice 
of the court, the court must consider as con- 
clusive of title. This and the other requi- 
sites of possession and use concurring from 
the testimony in the case, and the defendant 
having voluntarily abstained from going in- 
to any proof of the avennents in his answer 
in respect to the originality of the patent, 
the want of a sufficient specification, and 
that the last specification attached to the 
patent is for a different machine from that 
first specified by the patentee, we are left 
without any alternative, as well from the 
proofs in the case on the part of the plain- 
tiff, as from the omission of all proof by the 
defendant to maintain his case, except to 
award against him a perpetual injunction. 

The originality of Woodwoith's invention, 
like that of Whitney's cotton gin, from re- 
peated trials in court, from the many at- 
tempts which have been made to pirate it, 
and from the work which it does, so ef- 
ficiently and so differently from what was 
ever done before by any planing machine, 
is now almost a universally received opin- 
ion; so much so, that the language of Mr. 
Justice Johnson, in the case of Whitney v. 
Fort, is very appropriate. Two witnesses 
were, in that case, produced on the stand to 
prove that the invention was not original; 
one of them said he had seen in England, 
seventeen years before, "a teazer or devil" 
like it, the other that he had seen a ma- 
chine like it in Ireland. The learned and 
lamented predecessor of one of us in this 
court said in reply to that evidence: "There 
are circumstances within the knowledge of 
all mankind, which prove the originality, of 
this invention more satisfactorily to the mind 
than the direct testimony of a host of wit- 
nesses. The cotton plant furnished clothing 
to mankind before the age of Herodotus. 
The green seed is a species more productive 
than the black, and by nature adapted to a 
much greater variety of climate, but by 
reason of the strong adherence of the fiber 
to the seed, without the aid of some more 
powerful machine for separating it than 
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any formerly known to ns, the cultivation 
of it could never have been made an object. 
The machine of which Mr. Whitney claims 
the invention, so facilitates the preparation 
of this species for use, that the cultivation of 
it has suddenly become an object of infinite- 
ly greater importance than that of the other 
species ever can be. Is it then to be imagin- 
ed that if this machine had been before dis- 
covered, the use of it would ever have been 
lost or could have been confined to any tract 
of country left unexplored by commercial 
enterprise?" 

The last sentence is peculiarly appropriate 
to Woodworth's planing machine, for it now 
does, in every part of the civilized world, 
that which could not be done before with 
the same efficiency by machinery, and which 
is not here done in any degree by any ma- 
chine which has been before the courts of 
the United States, unless by piracy of Wood- 
worth's combination. 

[For other cases involving this patent, see 
note to Gibson v. Van Dressar, Case No. 5,402; 
Bicknell V. Todd, Td. 1,389; Woodworth v. 
Cooke, Id. 18,011; Same v. Curtis, Id. 18:013; 
Same v. Edwards, Id. 18,014; Same v. Hall, 
Id. 18,016; Same t. Rogers, Id. 18,018: Same 
V. Stone, Id. 18,021; Same v. Weed, Id. 18,022.] 
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tween plaintise and creditor took place after 
judgment and levy),— evidence of such cir- 
cumstances does not establish such a case of 
fraud, under the bankrupt act, as would au- 
thorize interference of a court of bankruptcy. 
Injunction dissolved. 
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Case No. 9,885. 

In re MOULTON et al. 

14 Pae. Law Rep. 127.] 

District Court, D. California. Oct. 1, 1872. 

BAXKRUPTCV — PRIOUITY OF LlKV* — FlAUD. 

[In the matter of Moulton & Masson, bank- j 
rupts.] Motion by judgment creditor to dis- 
solve injunction. 

M. G, Cobb, for assignee in bankruptcy. 

Thomas V. O'Brien, for judgment creditor. 

HOFFaiAN, District Judge. An execution 
levy upon judgment obtained without fraud 
or collusion in a state court prior to institu- 
tion of bankruptcy proeeedmgs gives a lien, 
under sections 14 and 20 of the bankrupt act 
[14 Stat. 522, 526], that must firat be satis- 
fied. Evidence that the judgment was agahist 
a partnership, though only one partner was 
served; that it was in favor of an assignee 
who had paid no consideration for the as- 
signed accounts upon which the judgments 
were obtained; that the judgment creditor 
had offered one of the judgment debtors (sub- 
sequentiy bankrupt) 25 per cent of the judg- 
ment to consent to an immediate sale under 
execution; that before entry of judgment an- 
other creditor threatened to put defendants 
(afterwards bankrupts) in bankruptcy imless 
the plaintiff would discontinue suit or divide 
proceeds, the plaintiff th^eupon promising to 
discontinue (other evidence being offered to 
show that the conversation last mentioned be- 
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In re MOUNT. 

[2 Hayw. & H. 44,] i 

Circuit Court, District of Columbia. March 25, 
1851. 

Petition tok the Sale of All the Infant's 
Real Estate. 

Act Md. 1798, c. 101, snhc. 12, § 10, allowing 
the guardian to sell a part of the real estate of. 
the infant, does not authorize the court sitting 
in chancery to decree the sale of the whole of 
the said real estate. 

Appeal from the orphans' court. 

In equity. 

O. G. Wallack, for petitioner. 

Before CRANCH, Chief Judge, and MOR- 
SELL and DUNLOP, Circuit Judges. 

"Petition of Sarah Ann Mount respectfully 
represents that she is the guardian of Sarah 
Ellen and James Henry Moimt, infant chil- 
dren of James Mount, deceased. That it 
would be advantageous to her said wards, 
and indispensably necessary to their mainte- 
nance and education, that the real estate 
whereof the said James Mount died, seized, 
be sold by order of the coiirt, in pursuance 
of the statutes in such case made and pro- 
vided. That the said Mount died possessor 
of no personal property, except household 
and kitchen furniture, which is absolutely 
and indispensably necessaiy to be retained 
and kept together for the use, comfort and 
convenience of the said wards. That the real 
estate consisting of lots 17 and 18, in square 
696, lot 32, in square 877, and lot 6, in square 
1078, with the improvements, is entirely un- 
productive and yields no income, and she 
therefore prays that the same may be or- 
dered sold," &c. 

The order as prayed was thereupon grant- 
ed. Subsequently the judge of the orphans' 
court set aside the order, as follows: "For 
reasons appearing to the court, the foregoing 
decree is set aside. One among others is that 
the law forbids all the real estate belonging 
to infants being sold, for the above purposes; 
this is according to an interpretation given by 
the circuit court for this district" 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazelton, Esq.] 
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The followiug were the arguments used in 
favor of the original decree: "Chapter 101, 
sube. 12, § 10, Act Md. 1798: 'And the said 
court, if it shall deem it advantageous to the 
ward, may allow the guardian to exceed the 
income of the estate, and to make use of the 
principal and to sell part of the same under 
its order, provided nevertheless, that no part 
of the real estate shall, on account of such 
maintenance and education be diminished 
without the approbation of the court of 
chancery,' &c. This act does not, as I con- 
ceive, prohibit it in any manner, nor prevent 
the court from ordering the sale of the whole 
of the real estate; the words 'and to sell 
part of the same,' evidently being intended 
to apply to the whole estate, or principal of 
the estate, of which the whole of the real 
estate may be only a part, as in this case, the 
object of which is to sell the real estate, in 
order to retain for the use and comfort of the 
infants the household furnitm-e, the balance 
of the principal within the meaning of the 
act The court will perceive also, by refer- 
ence to the list of property filed with the pe- 
'tition, that though it consists of more than 
one lot, yet it is entirely indivisible, for the 
reason that all but one of said lots are of 
mere nominal value. The act, so far as it re- 
gards real estate, merely prohibits the sale of 
any part thereof, without the approbation of 
the chancery court, and does not limit the 
chancery court to any portion thereof." 

Under the rulings of the judge of the 
oi-phans' comrt, the petitioner was empowered 
to sell a part of the real estate, viz.: lot 32, 
in square 877, and lot 6, square 1078, provided 
the circuit court of the District of Columbia, 
for the county of Washington, sitting in chan- 
cery, shall, by its proper order, approve and 
confirm the same. Which was approved as 
follows: "Ordered that it be certified to the 
oi-phans' court, that the foregoing decree {em- 
powering the guardian to sell a part of the 
real estate of the said infants) is approved 
according to the statute in such case pro- 
vided." 
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ifOUNT DIABLO MILL & MINING CO. v. 
GALLISON et al. 

15 Sawy, 439; i 9 Morr. Min. Reps. 616.] 

Circuit Court, D. Nevada. March 19, 1879. 

Mixes — ^Vein — Lode — Loc.iTOR of Ledge — Mix- 
ing Act— Claim— "WoKK on Claim 

— FOKFEITOKES. 

1. While metalliferous rock in place, not in a 
nssure, may be found under such conditions 
within clearly defined boundaries, as to require 
recognition as a vein or lode, as in Eureka 
Coiiso]. Min. Co. V. Richmond Min. Co. [Case 
ISO. 4,o48j, a broad metalliferous zone hav- 
ing within its limits true fissure veins plainly 
bounded, cannot be regarded as a single vein or 



1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted bj- permission.] 
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lode, although such zone may itself have boun- 
daries which can be traced. 

[Cited in Book v. Justice Min. Co., 58 Fed. 
121.] 

,, 2. The language of a mining law being, that 
the locator of a ledge shall be entitled to hold 
OQf hundred feet on each side of his ledge:" 
Jiela, that by virtue of a location of a certain 
number of feet along the ledge, without anv 
distinct claim of side ground, the locator was 
entitled to hold one hundred feet on each side 
of the ledge so located. 

3. Where a locator, in his notice of location, 
claimed *all the privileges granted by the laws" 
of the mining district: JSdd, that this was a 
suacient claim of the one hundred feet on each 
Side of his ledge granted to a locator bv the min- 
ing law, admitting such claim to be necessary. 

mI* j?^<=t><*^ 3 of the minmg act of May 10, 1872 
1 17 btat. 91], recognizes as valid, locations of 
^I'^P^T*^^^^"^^' i^atle prior to its passage, and 
while the mining act of 1866 was in force, the 
surface lines of which included more than one 
vein or lode, and confirms the locators thereof in 
the exchisive possession of all the lodes which 
have their apex within the surface lines of such 
mining claims. 

5. "Mining claim" is the name given to that 
portion of the public mineral land, which the 
miner takes up and holds, in accordance with 
mmmg laws local and statutory, for mining pur- 
poses, and the term includes the vein specificallv 
located, all the surface ground located on each 
side of it, and all other veins or lodes having 
their apex inside the surface lines. 

6. Work on a claim is work done anywhere 
upon the surface of it, within its surface lines 
or anywhere below the surface, within those 
"^^^.i'?*®"*^®'^ ^*'"^° vertically, and though it 
should be shown that the work done within the 
lines below the surface was also within a lode 
having its apex outside of such vertical surface 
lines, It will still be work on the claim within the 
meaning of section 2324 of the United States Re- 
vised Statutes. 

7. Work done outside of a claim for the pur- 
pose of prospecting or developing it, is as avail- 
able for holding the claim as if done within the 
boundaries of the claim itself. 

[Cited in Book v. Justice Min. Co., 58 Fed 
111; Chambers v. Harrington, 111 U. S. 353, 
4 Sup. Ct. 430.] 

^^Ji\^^. ^-S Harri'ngton v. Chambers, 3 Utah, 
94, 1 Pac. 371.] ' 

8. The owner of several contiguous claims 
may form one general system adapted and in- 
tended to work them all, and when such is the 
case work in furtherance of the system is work 
on all the claims intended to be developed by it. 

'^Qit?!^ in Chambers v. Harrington, 111 U, s! 
353, 4 Sup. Ct. 430-] 

[Cited in Harrington v. Chambers, 3 Utah. 
94, 1 Pac. 371.] 

9. Forfeitures are deemed, in law, odious 
and must be made clearly apparent before courts 
Will enforce them. 

[This was a proceeding by Mount Diablo 
Jlill & Mining Company against J. L. Oalli- 
son and others.] 

Garber & Thornton and Jonas Seely, for 
plaintiff. 

Stewart, Vanclief & Hen-in and Lindsey & 
Dickson, for defendants. 

Before SAWYER, Circuit Judge, and HILL- 
I'ER, District Judge. 

BY THE COURT (HILLYER, Disti'ict 
Judge). This is an action to recover posses- 
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sion of a mining claim sihiated in the Colum- 
bus mining district, Esmeralda countj', Ne- 
vada. The complaint alleges ownership of 
fourteen hundi-ed feet of a certain quartz 
lode, called the Dinero lode, seven hundred 
feet easterly and seven hundred feet -westerly 
from the Dinero location monument, "to- 
gether with one hundred feet of siu-face on 
each side of said fourteen hundred feet of 
said lode," with all the dips, spurs, etc.; and 
also all that portion of the Dinero, and of all 
other lodes or veins, the top or apex of which 
lies within such surface lines, and end planes 
drawn north and south through points seven 
himdred. feet east and west from a stake 
marked "Centre Mount Diablo Claim." 

The trial has been by the court, a jury hav- 
ing been waived by a written stipulation of 
counsel There has .been a somewhat ex- 
tended oral argument, and, in addition, a very 
full discussion of all the points in briefs. 
The point most discussed is as to the lateral 
boundaries of the Mount Diablo lode; the 
plaintiff contending that the Mount Diablo, 
Dinero and Callison, or "Mountain Boy" 
claims, are all on one and the same vein 
or lode, and the defendants that the Callison 
is a lode distinct from every other in that 
disti-ict. By agreement of parties, three 
scientific mining experts only were examined 
on each side. For the plaintiff, W. S. Keyes, 
Carl Davis and Dr. Blatchley are of opinion 
that the said claims are on one single lode. 
For the defendants, O. A. Luckhart, Profes- 
sor W. F. Stewart and Charles F. Hoffman 
are of opinion that the Callison is a separate 
lode. All of these experts are men of large 
and practical experience in mining. Each 
one has examined the mining region now in 
question with care, and has, under oath, 
stated the facts upon which he bases his 
opinion. If the court is not now fully in- 
formed, such result is not due to the failure 
of the pai-ties on either side to present their 
case thoroughly, but to the inherent diffi- 
culties to be found in the questions brought 
forward for decision. 

We proceed now to a consideration of the 
first question stated, namely, whether the 
Mount Diablo and Callison claims are on the 
same or separate lodes. We find at the point 
where the claim in controversy is located a 
metalliferous belt, or zone, or disti-ict, extend- 
ing east and" west some two miles in length, 
the width of which has not, so far as appears 
in this case, been accurately ascertained. 
Scattered over this belt or zone, a dark rock 
stained with iron and manganese is seen, 
called by all the witnesses croppings. Look- 
ing west, from the Mount Diablo claim, the 
general course of the metalliferous region 
can be seen marked by these black croppings 
for about two miles. Along this line a great 
many claims have been located; in some cases 
several claims being parallel, or nearly so. 

Describing this belt of country at the point 
where the claim m dispute lies, the experts 
tell us, that they find on the south of the 
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Peru claim, and perhaps coming into that 
claim, a rock in place which they call various- 
ly, silicious, or stratified, or unaltered clay 
slate. (The Peru is a claim belonging to the 
plaintiff which lies immediately south of the 
Mount Diablo. Then follow, going north, 
the Mount Diablo, the Dinero, and lastly, the 
Mountain Boy, which covers on the surface 
nearly the same ground as the Dinero.) - 

Going north from the Peru; that is, across 
the belt, the experts find a rock which the 
plaintiff's witnesses name cla3" slate, and 
which they insist, notwithstanding some al- 
terations in color and texture, extends from 
the stratified slate on the south to a belt of 
greenstone found about two hundred feet 
north of the Callison claim, or some eight 
hundred feet from the Peru south line. This 
rock is, according to the plaintiff's experts, 
for the most part a decomposed clay state. 
In many places, and especially near ore 
bodies, it is white, and without signs of 
stratification; in other places it becomes a 
hard and highly silicious rock of a dark 
brown color, also unstratified, but always, in 
their opinion, clay slate more or less altered 
and decomposed, and all a part of the Mount 
/Diablo lode. On the other hand, the ex- 
perts of the defendants name this prevailing 
rock in the Mount Diablo, Dinero and Calli- 
son claims, felsite porphyry and decomposed 
felsite porphyry; the former being the dark 
brown, and the latter the white clay slate of 
the plaintiff's witnesses. 

Except in the names they give the rocks, 
and that they differ as to the presence of 
feldspar crystals therein, the witnesses on 
both sides agree in their description ot, such 
rocks as to color, texture and position. 

The stratified slate on the south is barren, 
as is th6 greenstone to tlie north. Through- 
out this belt the ore bodies, the pay ores, 
have occurred quite irregularly, unless we 
except the Callison ore body, to be considered 
further on. The main tunnel of the Mount 
Diablo followed, for two or three hundred 
feet, a crack or fissure which Mr. Keyes at 
first took to be the fissure up through which 
the metals came to impregnate the neighbor- 
ing rocks; but later concluded was a rent 
made after the deposition of the metals. 

Along the line of this tunnel, for .the first 
two hundred feet, the paying ores of the 
aiount Diablo have chiefiy been found. From 
a point at the foot of an incline (No. 2^ sunk 
from this tunnel, which point is near the 
center of the Mount Diablo claim, a drift, 
called the "connecting drift," has been run 
north two hundred and thirty feet to the 
CaUison upper incline and ore body. At a 
distance of one hundred and fifteen feet from 
the foot of this incline there is encountered in 
the drift a belt of rock, called, by some of the 
witnesses, the "black dyke," which is from 
twenty-two to thirty feet in thickness. By 
whatever name called, clay, slate or porphyry, 
it is in every exterior quality presented to 
the sight or touch a different rock from that 
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adjoining it on each side. About two hun- 
dred and fifty feet east of this, in the "blue 
drift," run from the foot of incline No. 3, a 
dyke of similar rock is found at a depth 
considerably greater tlian in the connecting 
drift, and appearing, from its position and 
physical properties, to be the same black 
dyke found in the connecting drift This 
dyke, the defendants claim, is the hanging 
wall of the Mount Diablo lode. Assuming 
it to be continuous between the points ex- 
posed m the two drifts, it has a course east 
and west corresponding to the geseml course 
of the ore channels in the Mount Diablo and 
Calllson claims. Going on north in the con- 
necting drift from this dyke, we pass through 
some decomposed felsite porphyry or slate, 
some quartz and other rocks, not in place, 
Just under the ravine which runs between 
the Mount Diablo and the OalUson claims, 
and at ninety feet north of the dyke come 
to a stratum of dark, hard, flinty rock, which 
is about six feet thick; lying upon this next 
comes about fifteen feet of defendants' de- 
composed felspathie porphyry, or plaintiff's 
clay slate, which defendants call their foot- 
wall. Then comes the Callison ore body, 
from two to six feet thick, followed by a 
hanging wall of the white decomposed bar- 
ren rock, extending on one hundred feet or 
more to belts of porphyry, greenstone and 
serpentine. From the Mount Diablo tunnel 
to the "black dyke," assays taken by Mr. 
Keyes every ten feet show from sixty-four 
dollars and ten cents, in one place twenty 
feet north of the tunnel, to three dollars and 
seventy-seven cents silver. 

The,black dyke is practically barren, though 
traces of silver are shown by some assays. 
The material passed through is none of' it 
"pay ore," but is called "vein matter." From 
the north side of the dyke to the edge of the 
Callison foot-wall the assays of Mr. Keyes 
show from five dollars and sixty-five cents to 
traces of silver. The Callison foot-wall is 
entirely barren, except that traces of silver 
may be found on its outermost edges. 

The Callison ore channel has been opened 
one hundred and seventy-seven feet in depth 
on its dip, and one hundred and eighty-six 
feet in length on its course or strike; through- 
out its whole extent the ore has lain on this 
barren white clay or porphyry, dipping with 
regularity to the north at an angle of about 
forty-five degrees. It is from two to six 
feet thick, and the hangiag wall is this white 
materia!, before mentioned, extending on 
north one hundred feet or more. The ore 
bodies in the Mount Diablo are bounded by 
decomposed white rock, similar to the foot 
and hanging walls of the Callison, though no 
body so large and regular has been found as 
that in the Callison. 

These are the leading facts, and upon 
them, though the question is not entirely free 
from doubt, we are inclined to think, and for 
the purposes of this decision shall assume, 
that the Callison is a vein or lode separate 
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from the Mount Diablo, within the meaniug 
of those words as used in the acts of con- 
gress, and as interpreted in the Eureka Case 
[Case No. 4,548]. In that case it was held 
that the terms, vein and lode, are applicable 
to any zone or belt of mineralized rock lying 
within boundaries clearly separating it from 
the neighboring rock. 

It was considered in that case that the 
terms, vein and lode, as used by congress, 
for reasons there given, could not be restrict- 
ed, always, to "aggregations of mineral mat- 
ter in fissures of rocks"— that is to say, to 
typical fissure veins— but must be so extend- 
ed as to include any other aggregation of min- 
eral matter containing ores lying within 
clearly defined boundaries. Such boundaries 
were found in that case in the quartzite on 
the south, and the clay-slate on the north. 
Between those boundaries, however, no oth- 
ers appeared clearly dividing the included 
rock or vein matter; and it never was intend- 
ed in that ease to hold that every metallifer- 
ous zone of country to which boundaries 
could be found must be regarded as one vein 
or lode, for this would be to reduce all mining 
districts to one lode. Moreover, in this case 
we look in vain for clearly defined boundaries 
where the plaintiff claims the boundaries to 
be. Dr. Blatchley, a witness for plaintiff, 
says that on the south "the line of d^arca- 
tion between the stratified slate which con- 
tains no mineral and that which is not so 
strongly stratified and does contain mineral 
(meaning gold and silver) is not veiy clearly 
defined." Again he says: "There is no dis- 
tinct or definite line that can be drawn ac- 
curately." Mr. Keyes considers the stratified 
slate as the boundary between the Peru and 
a claim southwest of it called the "Stump 
and Adams." This division line is observable 
on the surface, but he has seen no boundai-y 
of unaltered slate below. Both he and Dr. 
Blatchley consider the south limit of the lode 
to be where the "impregnation" ends. To 
the north, where the greenstone is found, the 
boundary is still less clearly defined. Dr. 
Blatchley says the line of demarcation be- 
tween the greenstone and slate "is not plain 
and clear, * * * to fix it exactly would be 
very difficult." Again he says, -they (the di- 
visions) are all very vague and indefinite." 
Beyond the slate claimed to be the boundary 
on the south ore has been found, increasing 
the difficulty of fixing the limits of impregna- 
tion in that direction. 

Looking, then, at this metalliferous zone as 
a whole, at the point where the claims In 
question lie, it is impossible to find clearly 
defined boundaries. There is, however, such 
a zone there, and there is, no doubt, a limit 
beyond which the rocks are not impregnated 
with silver, which limit is at present not 
clearly ascertained. 

ELaving such a zone or district, when we 
find within it fissures like that opened by the 
Callison, filled with ore,' we think we must 
regard them as veins or lodes. For, while 
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metalliCeroiis rock in place may be so found 
■within defined bonndaiies as to require rec- 
ognition as a lode, although not in a fissure, a 
broad metalliferous zone cannot be permitted 
to swallow up, under the name lode, true fis- 
sure veins found within its Jimits. We tliinlj 
the Callison claim must be regarded as being 
upon such a fissure, and as having unmistak- 
able visible boyndaries. 

We have been tmable to feel the impor- 
tance of determining whether the prevailing 
rock in these claims shall be called decom- 
±)osed clay-slate with the plaintiff, or decom- 
posed felsite porphyry with the defendants. 
Nor do we regard it as a safe guide, in de- 
termining whether there is one lode or more 
here, that chemical analysis shows these 
rocks to be composed of the same ingre- 
dients. The same test would require us to 
pronounce plumbago, anthracite^ coal, and 
massive diamond to be the same. 

In these cas^, where visible practical boun- 
daries are the important things, the optical 
qualities of rocks seem to us a safer guide 
than chemical analysis. All the witnesses 
agree that tiiie fissures may exist in this 
rock, whether slate or porphyry; and, be it 
what it may, we find at the Callison mine a 
fissiu-e having foot and banging walls, dip, 
strike, and a quite uniform breadth. Judg- 
ing from exterior appearances, we at once 
pronounce the brown quartz, the stratified 
clay-slate, the decomposed material, and the 
■■•black dyke," different rocks. To the eye, 
the foot-wall of the Callison mine with its 
brown, flinty quartz, and overlying clay, is a 
plain line of demarcation between it and the 
country rock south of it. For the purposes 
of this decision, therefore, as before stated, 
we shall assume the Callison to be a sepa- 
rate vein or lode. 

Assuming the Callison to be a separate 
lode, still the plaintiff claims it, under the 
operation of the mining laws of the Columbus ' 
district, by virtue of the Dinero location. 
Section 8 of those laws reads as follows: 
""Section 8. Each locator or claimant in any 
ledge In this district shall be entitled to two 
hundred (200) feet by location, and all the 
dips, spurs, angles, off-shoots, out-crops, 
depths, widths, and variations, and all the 
minerals and other valuables therein contain- 
ed; and the discoverer and locator of any new 
ledge or lode, shall be entitled to one claim of 
two hundred (200) feet additional for discov- 
ery. The locator, or locators, of any ledge or 
lode, shaU also be entitled to hold one hun- 
dred feet on each side of said ledge or lode, 
together with all mineiiils (whether in dis- 
tinct ledges or otherwise) therein contained." 
Under this section the plaintiff contends 
that when a party locates a given number of 
feet along a given lode, he holds, by virtue of 
such location, a hundred feet on each side of 
his lode, without expressly claiming it in his 
notice; or, in other words, that when a party 
becomes a locator, he is entitled to hold in 
that quality the one hundred feet on each 



side of his lode. The Dinero notice reads as 
follows: 

"Notice.— Dinero Quaitz Claim, One Thou- 
sand Four Hundred Feet We, the under- 
signed, this seventh day of September, A. D. 
18G7, locate and claim one thousand four hun- 
dred feet (1400) on tliis Dinero quartz lode, 
together with all the privileges granted by 
the laws of this, the Columbus mining dis- 
trict, running seven hundred feet each side of 
this notice. Signed, A. Hanke, and five oth- 
ers." 

Upon the sti-ength of the claim in this no- 
tice of all the privileges granted by the dis- 
trict laT^s, the plaintiff further contends that 
if the quantity of surface ground claimed 
must be put in the notice of location, he has 
substantially and sufficiently complied with 
the law. 

The requirements of the Columbus mining 
laws in regard to locating claims are, that 
"each claim located shall have a mound or 
stake placed thereon, on which shall be mark- 
ed the name of the company, and the number 
of feet located and claimed;" and further, 
that "all notices of location shall contain the 
names of the locators or claimants." There 
is nothing requiring a marking out of the 
surface boundaries on the ground. 

Theconstruetionplaceduponthe minlnglaws 
by the defendants is, that before a locator 
becomes entitled to hold this surface ground, 
he must daim it and give notice of his claim; 
that the miner cannot hold what he has not 
claimed, and that it is as essential to locate 
and claim the surface, and specify the num- 
ber of feet on each side desired, as the num- 
ber of feet along the lode. Further, that the 
claim of "all the privileges," etc., does not 
help the plaintiff, tliat claim being too indefi- 
nite to be of any validity. 

After a careful consideration of the lan- 
guage used by the miners, the circumstances 
under which, and the condition of the district 
at the time the laws were made, together 
with the arguments of counsel, we are con- 
strained to hold that the miners meant by 
section 8, to say, that when a person had be- 
come a locator by putting up his stake or 
mound, and his notice of the number of feet 
claimed on the lode, with the name of the 
company and the names of the locators, such 
person became, by virtue of such location, in- 
vested with a right to hold one hundred feet 
on each side of the lode he had located. 

The language is, "the locator of a ledge 
shall be entitled to hold one hundred feet on 
each side of his ledge," not that he may lo- 
cate that quantity of surface ground. This 
consti'uctlon gains force from the language 
which follows that entitling the locator to one 
hundred feet on each side of his ledge, viz., 
"together with all minerals (whether in dis- 
tinct ledges or otherwise) therein contained." 
This shows that the one hundred feet were 
to be held for something more that surface 
ground for convenience in working the claim. 
When the miners fi-amed tlie law, doubts ex- 
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isted, doubts wliicli have not yet been set- 
tled, as to the character of the ore deposits 
in the Columbus district. 

Hence this privilege was intended to secure 
the locator a reasonable quantity of ground, 
whethei" his ore deposit should be called a 
lode or impregnation, or "otlienvise." It was, 
as we think, a definition of what a location 
of feet along a lode or supposed lode should 
embrace. 

But if we admit that there ought to be a 
claim and notice of the surface ground, aside 
from the location of the lode itself, then we 
consider the notice in this ease to be a good 
and valid notice of the claim of Hatike and 
his co-locators to fourteen hundred feet along 
the Dinero lode, and to one hundred feet on 
each side of that lode. 

If it is necessary to express in terms the 
number of feet the locator intends to claim 
on each side of the lode, would it not be 
equally necessary to claim, in distinct, ex- 
press terms, all tlie dips, spurs and angles of 
the lode, which the mining law gives to the 
locator? We presume it would not be insist- 
ed that the locator should not be penmitted to 
follow the dip of his lode outside his surface 
lines unless he had expressed his intension to 
claim that right in terms. Yet the right to 
dips, spurs, etc., is given by the mining law 
in the same terms as the right to one hundred 
feet on each side of the lode. 

The object of any notice at all being to 
guide a subsequent locator, and afford, him in- 
formation as to the extent of the claim of 
the prior locator, whatever does this fairly 
and reasonably, should be held a good notice. 
Great injustice would follow, if, years after 
a miner had located a claim, and taken pos- 
session and worked upon it in good faith, his 
notice of location were to be subjected to any 
very nice ciiticism. 

AVe agree with the defendants, that the lo- 
cator should make his locations so certain 
that the miners who follow him may know 
the extent of his claim, and be able to locate 
the unoccupied ground without fear that, 
when they shall have found a paying mine, 
tlio theretofore indefinite lines of some prior 
location may be made to embrace it. 

But id cei-tum est quod certum reddl potest. 
When the miner has stated, as the rules re- 
quire, the number of feet he claims along the 
lode on which he has set his stake, and has 
referred all whom it may concern to the laws 
of the district, by claiming all the privileges 
granted by the laws of the district, and those 
laws, in express terms, entitle each locator 
to hold one hundred feet on each side of his 
lode, then the length and breadth of his claim 
are fixed with reasonable certaintj^;' because, 
by reading the laws of the district, with the 
notice refeiTing him to them, the subsequent 
locator can make eei'tain the exact thing 
claimed. See Gleeson v. White Mining Co., 
13 Nev- 442. 

It is true that a locator might, if he desired, 
take less than the one hundred feet, but in 



this case, Hanke and his associates did claim 
all the law allowed. And, after all, is it not 
the gist of the whole matter, that the minei- 
actually takes possession and goes to work, 
thus giving publicity to his claim? That was 
done in this case. Plaintiff and its grantors 
have been on this groimd, claiming it, pros- 
pecting and working it for years. The de- 
i f endants cannot claim to have» been misled by 
i the notice in this case, for when they located 
I the Mountain Boy, in Febniary, 1878, they 
■ knew it was upon the Dinero claim, but in- 
j sisted that the Dinero, for lack of the re- 
; quired amount of work upon it, had been for- 
1 feited. 

i Besides all this, in March, 1876, almost two 

1 years before the defendants located the Moun- 

; tain Boy, the plaintiff had made a survey. 

and staked off the exterior boundaries of 

• what it claimed, beyond all chance of mis- 
] take. This was done by placing stakes as 

• follows: One at the center, one at the east, 
and one at the west end of the center line of 
the Mount Diablo claim; one three hundred 
feet north, and one three hundred feet south 
of both the east and west center stakes, thus 
plainly marking the center line and the four 
corners of gi-oimd claimed by the plaintiff, un- 
der the three locations made by Hanke and 
his associates. The Mountain Boy claim is 
almost wholly located within the lines marked 
by these stakes, and the ore body opened by 
the Callisons has its apex eighty-seven feet 
south of plaintiff's north line as thus marked. 

We think the plaintiff, under the mining 
law quoted, became entitled to hold one hun- 
dred feet on each side of the Dinero lode, by 
virtue of the original location, imless, as is 
further urged by defendants, this section 8 
was void for conflict with the act of congi'ess 
of ISGG {14 Stat 231). It does not appear 
to us necessary, at this day, to decide the ef- 
fect of the act of 1866, upon locations made 
after its passage, and before the act of 1872. 
AVe think it by no means certain that the act 
of 1866 confined locations so that surface 
ground could not have been taken up, embi-a- 
cing more than one lode, although it is true 
that a patent under that act could have is- 
sued but for one lode. 

For, be this as it may, the act of 1872 (17 
Stat 91; Rev. St. § 2322) recognizes locations 
made prior to its passage, the surface lin^ of 
which included more than one vein or lode. 
The language is: "The locators of all mining 
locations hei'etofore made * * * shall have 
the exclusive right of possession, and enjoy- 
ment of all the surface included within the 
lines of their location, and of all veins, lodes 
or ledges, the top or apex of which lies inside 
such surface lines." * * « 

It is very clear that this language reaches 
the case of locatoi-s who had located claims 
while the act of 1866 was in force, the sur- 
face lines of which included the tops of more 
than one lode, and confinns their possession 
to all the surface, and all the lodes included 
within their lines. That is the case at hay. 
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The top or apex of the Callison lode lies with- 
in the surface lines of the Dinero, and ■with- 
in forty-seven and a half feet of the location 
monument ivhich Hanke placed on the Din- 
ero croppings; and it foUows that the plain- 
tiff is entitled to the exclusive possession of 
the Callison lode, unless for non-compliance 
"With the law, a forfeiture of the Dinero claim 
has heen incuiTed. 

The evidence altogether refutes the idea 
that there was any abandonment in fact, or 
any intention to abandon the Dinero claim on 
plaintiff's part There can be no doubt from 
the evidence that sufBcient work was done 
on the Dinero claim to hold it down to 1876 
and 1877. But however that may be, it is 
conceded that, under the statute, if sufficient 
work was done during the year 1877 to hold 
it, then there was no forfeiture. The whole 
question, therefore, on this branch of the case, 
is, whether in the year 1877 one hundred and 
foi*ty dollars worth of labor was performed, 
or improvements made on the Dinero claim. 
If not^ the claim was subject to relocation in 
February, 1878, by defendants, otherwise not. 

On this point we find that a road was 
made during the year 1877 over the surface 
of the Dinero and Mount Diablo to be used 
in working the three mines, the Peru, Mount 
Diablo and Dinero, all at this time owned by 
the plaintiff, and to reach the Mount Diablo 
ore dump and the point on the surface of the 
Dinero, where the winze in the connecting 
drift would come out when raised as was 
then proposed. That portion of the labor on 
this road done on the surface of the Dinero 
claim was worth from fifty to seventy-five 
dollars. 

A sui-vey was also made to locate the point 
where the winze, when raised, would come 
to the surface, a point within the surface lines 
of the Dinero. In this year, Mr. Sweetapple 
located for plaintiff a proposed shaft at the 
point "R" on the Dinero gi-ound, north of the 
ravine, and beyond the apex of the Callison 
vein. This projected shaft was to be a two- 
compartment shaft, and was to be sunk for 
prospecting the Dinero ground. An adver- 
tisement for bids was made, and six or eight 
were put in. The shaft was not begun in 
1877 because, as Mr. Sweetapple testifies, the 
company being short of funds, decided to 
postpone sinking it until the following year. 

All this was done on the surface of the 
daim; but it does not distinctly appear that 
the worth of it was so much as one hundred 
and forty dollars. It is evidence, however, 
of a continued purpose to hold the Dinero 
ground, and tends to confirm the claim of 
plaintiff, that aU the work performed in this 
connection was intended to be applicable to 
all these three claims. 

The plaintiff further shows that in prosecut- 
ing work from the main tunnel, which tunnel 
begins on the Mount Diablo ground, such as 
drifting and stoping out ore, some three thou- 
sand dollars' worth of labor was done during 
this year within the surface lines of the Din- 



ero, if those lines are dropped perpendicular- 
ly down. This, the defendants say, was not, 
properly speaking, work on the Dinero claim, 
but within and on the Mount Diablo lode, 
which, in its downward course has pitched 
into the Dinero. The plaintiff, on the other 
hand, also insists that this and all other woi'k 
was a part of a systematic plan applicable to 
all their claims. 

This presents a question of practical impor- 
tance for decision, which the consideration of 
a few additional facts may help us to do cor- 
rectly. In the year 1867, the gi'antors of 
plaintiff Hanke and his associates, located 
three quartz claims at the point now in ques- 
tion, viz., the Peru, Mount Diablo and Dinei"o, 
all lying side by side, with the Mount Di- 
ablo in the center, the Dinero being the first 
location. The surface of each claim was two 
hundred feet wide. The plaintiff and its 
predecessors, from that time on, have been 
in the tmdisturbed possession of the mining 
grotmd covered by these three claims. Dur- 
ing the years from 1867 to 1878, when the de- 
fendant entered, a large amount of work had 
been done by the plaintiff in and upon the 
claims, consisting of tunnels, drifts, winzes, 
cross-cuts, inclines, ore stopes, and all the la- 
bor usual in the development of such a min- 
ing claim. Over ninety-four thousand dollars 
have been expended by the plaintiff on the 
claims; much the larger portion within the 
lines of the Moimt Diablo claim. 

When Hanke located these three claims, 
he first located the Dinero, putting up a 
mound on the croppings; then going south, 
he located next the Mount Diablo, and last 
the Peru, putting a notice on the croppings 
of each. The three claims adjoin each othei', 
and the surface area of the three together 
is just what the law of 1872 permits a lo- 
cator to take on locating a single lode, imless 
the mining laws restrict him, namely, three 
hundred feet on each side of the center of the 
Mount Diablo claim. The Columbus laws 
do restrict the locators to one hundred feet on 
each side of the ledge located. At the time 
Hanke made his discovery and locations, 
he found npon the surface of all three claims 
black iron and manganese croppings. Igno- 
rant of the real character of the ore deposits 
he believed he had found, and it being im- 
possible, in the absence of developments be- 
neath the surface, to determine whether these 
croppings were the»signs of one lode or more, 
he made three locations. This he had a right 
to do. It was no' more than any careful 
miner desiring to secure the fruits of his 
discovery, would have done. Subsequent ex- 
plorations have shown that valuable ore de- 
posits-exist in each of the claims so located. 

The mining law, providing for the peculiar 
mode in which the metalliferous deposits oc- 
cur in the Columbus district, gave the lo- 
cator a right to stick his stake at the point 
he supposed and claimed his ledge to be, and 
then entitled him to hold one hundred feet 
on each side, with all the ores and metals 
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therein, thereby, in some degree, protecting 
the locator upon newly-discovered croppings, 
against his liability to mistake in selecting 
the spot to place his stake and notice. 

These three claims, so located, the plaintiff 
has held and worked for more than ten years. 
The main tunnel, starting in the Mount 
Diablo, bears north until it penetrates the 
Dinero ground about one hundred and fifty 
feet. From this tunnel cross-cuts have been 
run south into the Peru and north into the 
Dinero, i. e., across the line dividing on the 
surface the Mount Diablo and Dinero claims. 

Sometime in the year 1876 a cross-cut was 
made, north about forty-three feet towards 
the Dinero claim, some two hundred feet 
from the mouth of the main tunnel. From 
the north end of this cross-cut, an incline was 
sunk the same year, one hundred and forty- 
three feet, bringing the foot of the incline 
more than fifty feet into the Dinero ground. 
In 1877, drifting and stoping were carried 
on from and about this incline, and, according 
to Mr. Sweetapple, and the fact is not dis- 
puted, at least three thousand dollars' worth 
of this work was done on the Dinero, north 
of the Mount Diablo north line. A little 
north of the foot of this incline a cross-cut 
from the drift running north, was run, in 
1877, twelve or fifteen feet west, at a cost 
of over one hundred and forty-four dollars. 
This cross-cut is wholly in the Dinero ground 
as marked on the surface. 

This is the substance of the testimony on 
this point, and upon it we are called upon to 
decide whether the plaintifE in the year 1877 
failed to comply with the conditions, as to 
labor on the Dinero claim, stated in section 
2324 of the Rev. St., thereby leaving that 
claim open to re-location. 

What, then, is a "mining claim," and what 
is "work on a claim?" It may be answered, 
to the fii'st part of the inquiry, that a "mining 
claim," is the name given to that portion of 
the public mineral lands which the miner, for 
mining purposes, takes up and holds in ac- 
cordance with mining laws, local and statu- 
tory. It must imder the law of congress of 
1872 (Rev. St § 2320), be located upon at 
least one known vein or lode, but the vein 
or lode is not the whole claim. 

"No claim," says the act, "shall extend 
more than three hundred feet on each side of 
the middle of the vein at the surface." A 
claim may therefore, if t|iere is no restric- 
tion in the local rules, be sis hundred feet 
wide, although the known lode to include 
which such claim is located is not twelve 
inches in width. The owners of such a min- 
ing claim have, in the language of the law, 
"the exclusive right and enjoyment of all 
the surface included within the lines of their 
locations." Rev. St. § 2322. 

Applying the law to the case in hand, the 
Dinero claim consists of a tract of mining 
ground fourteen hundred feet long and two 
hundred feet wide. The Mount Diablo Com- 
pany being the owner of the claim, had, in 



1877, the exclusive right of possession to 
the whole tract, so far as the surface is con- 
cerned. Below the surface the possession 
was subject to such right as was given by 
statute to the owner of an adjoining claim to 
follow his lode downward across his line into 
the Dinero ground. Assuming this definition 
of a mining claim to be con-ect, the second 
branch of our inquiry is easily answered; 
work on a claim is work done anywhere 
within the lines upon the surface, and any- 
where within those lines below the surface, 
when they are carried down vertically into 
the eaith. 

Had the Dinero ground been owned by an- 
other than plaintiff, and had this three thou- 
sand dollars' worth of work been done by such 
other owner at the point where it was in fact 
done by plaintiff, there could not be, it seems 
to us, any pretext for claiming a forfeiture 
against the Dinero owners on the ground that 
the work done, though on the claim, turned 
out to be within a lode which had its apex 
outside the Dinero surface lines. We think 
the fact that the plaintiff was the owner of 
both the ilount Diablo and Dinero claim, 
ought not to deprive it of credit for this work 
done on the Dinero. It is literally and in 
fact work done on the Dinero claim. If an 
outside lode dip into the claim, the work may 
also be done inside of that lode, but at the 
same time on the Dinero claim. A mining 
claim, as we have seen, is not merely the 
vein or lode, but that with a certain quan- 
tity of surface ground. The owner has the 
exclusive right of possession to such surface, 
as well as to the veins or lodes cropping out 
therein. 

When the owner of a vein having its top 
outside the lines of such claim, follows his 
vein into an adjoining claim, he does so by 
permission of a positive law, without which 
he would have no more right to go upon his 
neighbor's claim below, than upon the sur- 
face. It is a sort of easement in, or servitude 
laid upon, the mining claim adjoining. We 
therefore conclude that when a miner does 
the necessary labor, anywhere within his 
boundaries upon the surface or below it, the 
condition of the mining law as to labor has 
been complied with. We cannot hold that he 
shall make no mistakes; that he is bound to 
ascertain at the risk of forfeiture, whether 
he is working on a lode having its apex out- 
side his surface lines. The miner has per- 
ils and perplexities enough, without adding 
this. The ten dollars' worth of labor which 
the law requires the plaintiff to do on each 
one hundred feet of the Dinero claim, to 
save it from forfeiture, is too small to be 
of any practical consequence as a develop- 
ment of the claim. Congress plainly required 
this work to be done by way of a continuous, 
annual assertion, or renewal of the original 
claim and location, and nothing more. This 
being so, it would hurt our sense of justice 
did we feel compelled to say, that one hun- 
dred and forty dollars* worth of labor done 
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on the surface, utterly valueless as a derelop- 
inent of the claim, would have saved the 
claim from forfeiture, and that the three 
thousand dollars' worth of- work done below 
the surface cannot 

It is also to be remembered that the plain- 
tiff had long been the owner and possessor 
of these three claims; that the precise lim- 
its of the lodes, if more than one, and the 
nature of the ore deposit was, and may still 
be said to be, by no means free from doubt 
A long tunnel was driven into this ground, 
a drift off to the south was run to prospect 
the Peru; on the noith side uiclines were 
sunk, and drifts run, some extending into the 
Dinero, some not Wherever, in the Peru, 
IMount Diablo, or Dinero promise of ore ap- 
peared, there work was done, and when found 
the ore was sloped out 

At two different times, the last in 1874, no- 
tices were put up, and one of them recorded, 
notifying all that the work then being done 
was intended for the development of the 
three claims. Woi'k done outside of the 
claim, or outside of any claim, if done for 
the purpose and as a means of prospecting or 
developing the claim, as in the case of tun- 
nels, drifts, etc., is as available for holding 
the claim as if done within the boundaries of 
the claim itself. One general system may be 
formed well adapted and intended to work 
several contiguous claims or lodes, and when 
such is the case, work in fm-therance of the 
system is work on the claims intended to 
be developed by it 

A general system of work for the explora- 
tion of the whole ground- embraced in these 
three sets of contiguous claims seems to have 
been carried on by plaintiff. And we think 
that all work done was a part of that gen- 
eral system, and, as such, applicable to all 
the claims which had by purchase been con- 
centrated in a single party, the plaintiff. Un- 
der the circumstances of this case it would 
be little short of downright absurdity to re- 
quire the plaintiff to segregate his work, and 
proclaim the labor of removing one wheel- 
barrow full of earth from the common tunnel 
to be specifically applicable to the Dinero 
claim; another to the Mount Diablo, and a 
third to the Peru. The natural and reason- 
able presumption is that all the work is done 
as a part of the system, and as such appli- 
cable to all the claims. 

Finally, when we consider that the plaintiff 
had been in unquestioned occupation of all 
these claims, for over ten years, prior to the 
enti*y of defendants, and tlie amount of labor 
altogether done on the ground, we have no 
inclination, and do not deem it our duty to 
strain for a construction of the law or of the 
facts upon which to declare a forfeiture. 
Forfeitures have always been deemed in law 
odious, and courts have universally insisted 
upon the forfeiture being made clearly ap- 
parent before enforcing it. Equity often in- 
terferes to relieve against forfeitures, but 
never to divest estates by enforcing them. 
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Our conclusion is that the plaintiff is entitled 
to the possession of the demanded premises. 
Judgment must accordingly be entered in 
favor of plaintiff. 

MOUNTFORD (WILjMARTH v.). See Case 
No. 17.774. 

JIOUNTJOY (UNITED STATES v.). See 
Cases Nos. 15.828 and 15,829. 

MOUNT PLEASANT (FOOTE v.). See Case 
No. 4.914. 



Case ISTo. "9,887. 

The MOUNT WASHINGTON, 
GEIGER V. The MOUNT WASHINGTON. 

[4 Adm. Rec. 523.1 

District Court S. D. Florida. Nov. 3, 1851. 

Salvage — In Distress — Pekil — Ndmber of 

SaLVOKS— FOBFEITUKE. 

[1. Compensation in the nature of salvage may 
he awarded for services rendered to a vessel in 
distress, although she was in no imminent peril 
of loss.] 

[2. Other things being equal, tlie total award 
of salvage should vary with the degree of peril 
from which the property was saved.] 

[Cited in The Calcutta, Case No. 2,298.] 

[3. In fixing the total award, the number of 
salvors necessary to perform the services may he 
considered, but not the number actually em- 
ployed.] 

[4. The fraudulent employment by a salvor of 
an unnecessary number of assistants in order 
to magnify the importance of the services should 
cause a forfeiture of all compensation.] 

[This was a libel for salvage by John H. 
Geiger and others against the ship Mount 
Washington and cargo (Blaisdell, master and 
claimant).] 

Wm, W. McCall, for libelants. 
S. R. Mallory, for respondent " 

MARVIN, District Judge. The principal 
facts in this case are as follows: The ship- 
Mount Washington (Blaisdell, master), while- 
on a voyage from New Orleans to Bordeaux, 
about the 22d of August last encountered a 
heavy gale, and lost her jib boom, foremast, 
and sails attached. When the gale subsid- 
ed she came to anchor in about five fathoms- 
water near the west end of the Quicksands, 
about forty miles west of Key West The- 
ship had leaked badly during the gale, and 
the cargo had changed its position, making- 
her careen considerably. After the gale was. 
over the master pumped out his ship, and did 
what he could to get the ship righted. He- 
also erected a jury foremast and rigged jury 
sails and he was getitng ready to proceed 
to sea. with the view to go into the port of 
Key West or Havana for repairs, when, on 
the 24th of August, he was boarded by the- 
libelant Geiger, master of the wrecking- 
schooner Champion, who was then on a cniisa- 
for vessels in distress. The master of the 
ship employed Geiger to assist him in getting- 
the ship to Key West, wanting his services- 
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as a pilot. The schooner Lafayette arrived 
at the ship about the same time. The direc- 
tion of the ship being given np to Geiger, he 
got her under weigh, and stood towards the 
reef to the southward, and taclied and sto6^ 
in again. On attempting to tacli the sec- 
ond time, the ship misstayed, and it was soon 
ascertained she would not obey the helm, 
and, indeed, that the rudder post was split 
and broken. Geiger says that the ship was 
totally "unmanageable," attiibuting her stay- 
ing at the first tack to a favoring tide and 
sea, and not to the eflaciency of the rudder. 
I'inding the ship would not stay, and the 
wind being ahead, so that it was necessary to 
beat the ship, making short tacks, he placed 
the schooners. Champion and I^afayette ahead 
of the ship, and towed her. He subsequently 
placed the schooner Louisa also ahead, and 
finally the Euphemia, all employed in tow- 
ing the ship. He arrived with the ship at 
Key West on the 27th. The winds were light, 
and the weather pleasant 

Such are the principal facts in the case. 
Geiger and the master of the ship do not 
materially differ in their relation of the facts; 
but Geiger alleges, as a matter of opinion, 
that, but for the services rendered by him and 
his consort, the ship and cargo would have 
been lost. He claims, therefore, salvage. 
Ihe master admits the usefulness of the serv- 
ices, but alleges, as his opinion, that the ship 
and cargo would not have been lost, had no 
such services been rendered. It is very cer- 
tain that Geiger and his associates are en- 
titled to compensation for the services render- 
ed, and whether this compensation is called 
"salvage," or simply "compensation," is real- 
ly of no practical importance. It is true that 
salvage, in the legal acceptation of the word, 
and eo nomine, is allowed only for services 
which result in saving property from the 
perils of the sea. In this sense of the word, 
there must be. as a foundation for salvage, 
impending and imminent peril, and a saving 
from that peril. But compensation, larger or 
smaller, in the nature of salvage, is allowed 
by the court for services to property on the 
high seas, when such property is not in im- 
minent peril, or perhaps an very little peril, 
of total loss; the amount of this salvage, or 
this compensation made, to vary with the 
varying circumstances of each individual 
case. So that the circumstances of each case 
must be considered, and a remuneration fixed 
either as a salvage eo nomine, or as a com- 
pensation in the nature of salvage. In fixing 
the amount of compensation for marine serv- 
ices, the various circumstances constituting 
the imminency of the danger to which the 
property was exposed, and from which it 
had been saved, the value of the property, the 
labor of the salvors in saving it, their gal- 
lantry, good conduct, and many other circum- 
stances, all enter into the calculation, and are 
duly considered, as well as considerations of 
public policy, which prompts a liberal re- 
ward for salvage services, iu order to advance 



the interests and promote the security of 
commerce generally. But in every case of 
a claim for salvage or compensation the 
great and important element in the calcula- 
tion, in fixing the amount, constantly is, the 
condition and situation of the property in re- 
gard to its exposure to peril or danger of 
loss or destruction,— what was the peril or 
danger, if any, and the extent thereof; and 
according to the extent of this danger, all otli- 
er things being equal, will the compensation 
or salvage be. 

Let us now consider the question of danger 
In this case. Was this ship, at the time Gei- 
ger went to her, in peril of total loss? The 
true answer to this question will result from 
a consideration of her condition and situation. 
She lay at the west end of the Quicksands, 
at anchor in five fathoms of water, with an 
open sea to the southward, and no reefs so 
near as to interfere with his getting under 
weigh. Was there danger in this position? I 
. do not see it. She had lost her foremast 
I and jib boom. But the master had erected a 
I jury foremast, and had got sail upon it He 
had also rigged up a jib. Was she, in con- 
sequence of the loss of her foremast and 
sails, in danger of total loss? Her security 
may have been thereby somewhat diminish- 
ed; but I do not think that it can properly 
be said that the ship, well manned and com- 
manded as this ship was, is, in ordinary 
weather, in danger of loss simply because she 
has a jury foremast and a bad-fitting . jib. 
But adding the further fact that her rudder 
was broken, and she steered badly, or would 
not steer at all and still I think it cannot 
be said with truth that the ship was in dan- 
ger of total loss. An experienced shipmaster 
like Captain Blaisdell knows very well how 
to repair or remedy the defects of a broken 
rudder, or how even to navigate the ship 
without a rudder, when necessary. It is very 
evident that this is the view which Captain 
Blaisdell himself took of the matter at the 
time. He wanted a pilot. He says he pro- 
posed to Geiger to pilot him, not that he con- 
sidered his ship in any danger, but that it 
had become necessary, in consequence of the 
gale, to go into port, and the services of a 
pilot would be useful to him. He knew his 
position, and could himself navigate the ship 
into Havana or Key West without a pilot; 
but a pilot would be very useful to him, in 
giving him confidence, and enabling him to 
take advantage of tides, currents, &c. 

It appears to me, upon a careful consid- 
eration of the facts and circumstances of 
the case, that this ship, at the time Gei- 
ger went on board, was in little or no dan- 
ger of a total loss, but that the probabil- 
ity, decidedly, is that had no person gone 
to the ship. Captain Blaisdell would him- 
self, unaided, have navigated his ship into 
this port or the port of Havana. Such I 
think must be the opinion, too, of all candid 
men possessing any considerable nautical ex- 
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perience. Indeed, when Tve consider tliat the 
gale was over, the weather good, the ship 
snugly at anchor, and not leaking badly, and 
that the ship had two good masts and a juiy 
foremast, and was within forty miles of this 
port, with an experienced commander and an 
efficient crew, it may well he doubted whether 
it was not the duty of Captain Blaisdell to 
have declined altogether the services offered 
by Geiger, and to have carried out the pur- 
poses and Tiews he entertained before the 
arrival of Geiger at the ship. But Captahi 
Blaisdell thought he needed the pilot, and 
employed Geiger accordingly. I think the 
Tmconditional employment of Geiger under 
the circumstances, was probably excusable. 
It was evidently done in good faith, and, with- 
out doubt, it appeared to the master to be 
advisable and proper; and I think it was. 
But I do not think that a pilot, even, was in- 
dispensably necessary to the safety of the 
ship,— much less the employment of any ves- 
sels in towing the ship necessaiy to her safe- 
ty. The rudder could, have been repaired, or, 
If not, the ship could have been anchored in 
safety, and navigated to this port when the 
wind should become more favorable. 

The very most, it appears to me, that can 
possibly be claimed, truly and fairly for Gei- 
ger's services, is that they were very proper, 
and, under the circumstances, allowable, and 
necessary to get the ship to this port in the 
shortest time, and with satisfaction to the 
master; but it cannot be said that they were 
necessary to the ship's safety, or that they 
contributed to save the ship, for I do not con- 
sider her as having been in danger. Salvage, 
therefore, eo nomme, is not due; but a fair 
and reasonable compensation for the services 
rendered. In estimating the value of these 
services, and fixing the amount of compensa- 
tion to be allowed therefor, I consider the 
services of Geiger and the schooner Champion 
and crew as useful, and proper to be paid 
for, not that I consider either as necessary 
to the safety of the ship; but they were use- 
ful and necessary to get the ship into port in 
good time, and without too much labor and 
anxiety. The services of one vessel and crew 
are therefore to be paid for. The services of 
the Louisa, the Lafayette, and the Euphemia 
were no further useful than as they contribut- 
ed to get the ship into port perhaps a day or 
two sooner than she would have arrived with- 
out them. These vessels did no hurt; they 
did some good; and there is no objection to 
their employment. But there is no principle 
or usage or practice of this court, or of 
any other, that indorses or in any way sanc- 
tions the idea of allowing a larger compensa- 
* tion in the nature of salvage, or a larger sal- 
vage, for sei-vices rendered by a larger number 
of salvors than would De allowed for the same 
services rendered by a less number. The 
compensation cannot be increased by increas- 
ing the number of salvors. On the contrary, 
it has been the steady practice of the court 
to adjust its amounts of salvage in each case 
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with reference, not to the number of vessels~ 
and men actually employed, but with refer- 
ence to the number necessary to do the ser- 
vice. In determining what number, in any 
particular case, was necessary, much, often, 
would have to be left to the judgment of the 
parties interested and on the spot. But in 
no case has this court ever increased the 
amount of salvage in consequence of there 
being a larger number of salvors, where it 
has been apparent at the time that a less 
number would be sufficient. I have above 
remarked that there is no objection to the 
employment of the Louisa, the Lafayette, and 
the Euphemia. They did no iuit, and did 
some good. Theii* employment ought not to 
diminish the compensation to be allowed for 
the service actually renuered; for their em- 
ployment seems to have been in good faith, 
and the reasons assigned for it are satisfac- 
tory. But did the facts and circumstances 
of the ease fully satisfy me that these vessels 
had been employed with the view to magnify 
the importance of the services, and to make 
out an apparently strong case of salvage, with 
a view to a larger compensation than the real 
facts would fau-ly warrant, there would be no 
doubt in my mind as to what the law would re- 
quire me to decree. Such conduct works a for- 
feiture of all salvage or compensation. The 
law just as much exacts fairness and honesty 
in the salvors in presenting a claim of salvage 
to the court as it does fidelity and honestj- 
in preserving the - property from embezzle- 
ment. Salvors are not to impose on the mas- 
ter of the ship or vessel, nor on the court, but 
to conduct themselves fairly and honestly in 
regard to both. 

To return to the question of compensation: 
The case of The Herman [Case No. 6,40G], 
decided in this court in 1840, is somewhat 
analogous to the present case. That ship 
got ashore on Alligator reef, and drove over, 
knocking off her rudder. Bethel and Roberts 
piloted the ship inio this port steering her by 
the sloop Texas. The court decreed $800. 
That ship was in as much .danger as this. 
She was inside the reef, and without a ruddei*. 
In that case, howe\'er, the ship was to wind- 
ward of the port, and could be more easily 
brought in. More time and labor were re- 
quired to bring this ship in. Upon the whole, 
I think that $1,500 is a suitable compensation 
to be decreed for the services rendered. 

It is therefore, ordered, adjudged, and de- 
creed that the sum of fifteen hundred dollars 
be allowed the libelants for their services 
rendered said ship Mount Washington as al- 
leged by them in their libel, and that upon 
the payment thereof and the costs and ex- 
penses of this suit, the wharfage, storage, and 
bills for labor, the marshal restore said ship 
to the master, for and on account of whom it 
may concern. It is further ordered that the 
marshal proceed to advertise and sell at pub- 
lie auction a lot of old brass taken from the 
old rudder, and whatever other old material 
the master may desire to have sold. 
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Case No. 9,888. 

The MOUNT WASHINGTON. 

£4 Ben. 171.] i 

District Court, S. D, New York. May, 1870. 

Collision on Hudson Rivek — Schooner and 
Steamboat. 

1. A steamboat, with a heavy tow at the end 
of a hawser, was going slowly up the Hudson 
river, close along the west shore, when a colli- 
sion occurred between a boat on the port side 
in the tow, and a schooner. The schooner was 
scarcely doing more than drifting down with the 
tide, as the wind was very light. The steamboat, 
just before the collision, took a rank sheer to 
the east, and, when the schooner was just oif 
her port bow, stopped her engine: Beld, that it 
was the duty of the steamboat to keep out of the 
way of the schooner, and she must show that her 
failure to do so arose from no fault on her part 

2. The sheer of the steamboat was not justi- 
fiable, and she should have stoDoed and backed 
sooner. 

In admiralty. 

R. D. Benedict, for libellant. 

Beebe, Donohue & Cooke, for claimant. 

BLATCHFOBD, District Judge. This is a 
libel for a collision -which occurred about 8 
o'clock a. m. on the 1st of August, 1867, be- 
tween the schooner Annie, owned by the libel- 
lant, and a canal-boat in tow of the steam- 
boat Mount Washington, a short distance be- 
low the upper end of Wagner's Island, in the 
Hudson river. The schooner was bound 
down the river. The steamboat was going 
up close along the west shore, off Wagner's 
Island, having seventeen boats in tow — one 
on each side of her and fifteen on a hawser, 
astern, in three tiers of four each, and an 
extreme stern tier of three. The tide was 
ebb. There is a dispute as to how the wind 
was, but there is no doubt it was very light. 
The schooner was scarcely doing more than 
drifting with the tide. The speed of the 
steamboat was very small, as her tow was 
heavy. The port bow of the schooner struck 
the port bow of the extreme port boat, of the 
four boats in the first tier behind the steam- 
boat, and the schooner swung around, so that 
her port side lay against the bows of the 
boats in that tier. She was finally shoved 
out, and claims to recover $200 for the dam- 
ages she sustained and for loss of her time. 

It was the duty of the steamboat to keep 
out of the way of the schooner, and she must 
show that she failed to do so tlu-ough no 
fault on her part. This she has not, on the 
whole evidence, satisfactorily done. It is 
admitted, that, just before the collision, the 
steamboat took a ranic sheer to the eastward, 
by putting her helm hard a-port, and that she 
and the boat on her port side went clear of 
the schooner, on the port side of the schoon- 
er. I am not satisfied that this sheer was 
justifiable, or that there was anything in the 
position or movements of the schooner, to call 
for it. The steamboat, on her own showing, 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



was very close to the west shore, and it was 
not reasonable for her to suppose that the 
schooner would attempt to pass between her 
and the west shore. It was on that supposi- 
tion alone that she acted, in porting where 
she did. Moreover, I think the steamboat 
did not soon enough stop and back. Her mas- 
ter says, that, when the schooner was nearly 
an eighth of a mile off, he thought she was 
going in to the westward of him, and that 
he, at that distance, hailed the schooner not 
to do so, but without effect. Yet he says, that 
he did not slow or stop his engine till after 
be bad put his wheel hard a-port, and that, 
when he stopped his engine, the scbooner was 
just off his port bow. I think, on the evi- 
dence, that, if the steamboat had not ported 
at all, and, certainly, if she had stopped and 
backed, when she hailed the schoonei', there 
would have been no collision. There must 
be a decree for the libellant, with costs, with 
a reference to ascertain the damages sus- 
tained by the libellant. 
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Case Ko. 9,889. 

MOUNTZ V. JONES. 

[1 Craneh. O. O. 212.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1804. 

Insolvency — Act 1774 — Dischakge — Posti.sg at 
Cleiek's OrFiCE. 
Under the insolvent act of 1774 (chapter 28), 
a discharge of the debtor is not valid \inless a 
copy of the justices' certificate be aiiixed at the 
door of the oounty clerk's office. 

Plea of release under the insolvent act of 
1774 (chapter 28). General demuiTer. 

Mr. Mason, in support of the demurrer, con- 
tended that the release was not valid undei* 
the act of 1774. That act provides that a 
copy of the justices' certificate shall by the 
sheriff be affixed to the door of the clerk's 
oflice of the county, and at the door of the 
prison of the county. The prisoner must be 
confined in the county jail, and the debtor's 
property is to vest in the sheriff of the coun- 
ty. The plea states that the copy was put 
up on the door of the clerk of the corpora- 
tion, and on the door of the jail of the corpo- 
ration, and that the prisoner was confined in 
the jail of the corporation, in custody of the 
sheriff of the corporation. No power was 
vested in the corporation to have a jail. The 
justices met at tbe corpoi-ation jail. 

Mr, Morsell, contra. The act of 1774, 
meant to apply to all cases of commitment 
for debt, where the debts did not amount to 
£200 sterling. It was not necessary that the 
commitment should be in the common jail of 
the county. The corporation jail, was a jail 

1 FRpported by Hon, William Craneh, Chief 
Judge.] 
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of Montgomery county. Georgetown -was 
part of the county of Montgomery. The jus- 
tices acted not as ministerial, but as judicial 
officers, in discharging prisoners. Their cer- 
tificate, is, therefore, conclusive evidence of a 
compliance with requisites of the act of 1774. 
The power to have a jail is an incident to the 
judicial power over criminals vested in the 
court of the coi-poration, by the charter of 
Georgetown, 1787 (chapter 23). The alder- 
man's executions were returnable to the may- 
or'.*? court, who had a right to commit on 
non-payment. It was a case within the spir- 
it of the act of 1774. 

THE COURT (CRANGH, Circuit Judge, 
contra,) were of opinion, that the plea was 
bad, because a copy was not set up at the 
door of the county jail, but only at the cor- 
poration jail. 

KILTY, Chief Judge, thought, also, that 
the county justices had no authority to com- 
mand the corporation sheriff. 



Case No. 9,889a. 

MOWATT V. BROWN. 

[14 Betts. D. C. MS. 80.] 

District Court, S. D. New Tork. Dec. 28, 1848. 

Seamex — Wages — Disability Concealed at 

Time of Shippisg. 
[A seaman who ships for a voyage, concealing 
from the master a long-standing disease, which 
incapacitates him from labor, is not entitled to 
wages.] 

[This was a libel by John Mowatt against 
Joseph R. Brown for seaman's wages.] 

PER CURIAM (BETTS, District Judge). 
The libellant shipped in this port the 7th of 
April last as an able seaman on the barque 
Adario for a voyage to the coast of Africa and 
back. He entered on board in a disordered 
state of body, and never regained his health 
and strength in the five months the vessel 
was absent, so as to be able to perform his 
duty on board. He now sues the master of 
the vessel for wages on the voyage and claims 
a balance of §31 and upwards. This is not 
the case of a seaman taken side in the service 
of the ship, when, by the maritime law, he 
continues entitled to running wages, and al- 
so to be cured of his malady at the charge 
of the ship. Abb. Shipp. 733; Curt. Slerch. 
Seam. 107; Id. 291. He was laboring under 
an old and fixed affection" disabling him from 
performing the duty of a sailor, and it was a 
fraud upon the master and owner to ship as 
an able seaman under such circumstances. 
Pet. Adm. 263; Curt. Merch. Seam. 29. Had 
he been able to perform valuable services to 
any amount, he might obtain satisfaction' pro 
tanto, the master having the right to make a 
reasonable deduction for his deficiency. Abb. 
Shipp. 734, note; 3 Kent, Comm. (6th Bd.) 186. 
Under the proofs in this case it Is made to 

17FED.CAS. — 59 



(Case No. 9,890) MOWER 

appear that the libellant was disabled by an 
old infirmity, which he concealed from the 
master at the time of shipping, and which 
continued upon him, and disabled him from 
duty during the voyage, and therefore he can- 
not now sustain an action as for meritorious 
services. Libel dismissed, with summary 
costs. 



MOWATT (STOKES v.). .See Case No. 13,481. 

MOWBRAY (ATLANTIC GIANT POWDER 
CO. v.). See Case No. 624. 



Case MFo. 9,890. 

MOWER et al. v. BURDIOK. 

[4 McLean, 7.] i 

Circuit Court, D. Michigan. June Term, 1845. 

Pleading at Law— Plea— Traverse— Argumen- 
TATivELT Denied. 
A plea which argumentatively denies a fact 
averred in the declaration, is demurrable. The 
traverse must he direcL 

[This was a proceeding by Mower and 
Stevens against Burdick.] 
Barstow & Douglass, for plaintiffs. 
Joy & Porter, for defendant. 

OPINION OF THE COURT. This action 
is brought upon a sealed instrument, dated 
the 9th of June, 1839, in which the defendant 
agreed to indemnify the plaintiffs and save 
them harmless against the payment of a cer- 
tain promissory note, made and signed by the 
plaintiffs jointly and severally, with one 
Samuel Mower, then of Michigan City, Indi- 
ana, for the sum of seventeen hundred dol- 
lars, payable in one year, for the benefit and 
use of the said Samuel Mower. And the 
plaintiffs aver, that on the 12th day of July, 
1842, they paid the said note. The second 
count In the declaration was substantially 
the same on another note. 

The defendant pleaded that the said Samuel 
Mower did himself take up and pay each of 
the said several promissory notes when they 
became due, without this, that the said plaln- 
tlfts paid the sums due upon the said promis- 
sory notes when they became due, or any 
part of all or either of them in manner and 
form, etc., which the said defendajit is ready 
to verify. To this plea, the plaintiffs de- 
murred. This plea Is bad. The plaintiffs 
aver that they paid the notes after they be- 
came due; the plea alleges that Mower paid 
them when they became due, which Is not a 
.dU'eet answer to the averment in the declara- 
tion. This may be a good argument to show 
that the plaintiffs could not have paid the 
notes as they allege, but it Is an argumenta- 
tive denial of the fact stated in the declara- 
tion, which should be traversed. Steph. PI. 
175-177, 181, 385. The case was discontin- 
ued. 

1 [Reported by Hon. John McLean, Circuit 
Justice.! 
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Case Wo. 9,891. 

MOWREY V. INDIANAPOLIS & C. R. CO. 
el al. 

[4 Biss. 78,] 1 

Circuit Court, D. Indiana, June Term, 1866. 

liTJUxcTiox— Notice — Cokporatioss— Acts of Ma- 
jority — Chaxges is Charter — Bt Legislature 
— Objections — Estoppel — Courts — Federal 
Jdrisdiction. 

1. The national courts can not order temporary 
injunctions, except on reasonable notice to the 
adverse party or his attorney. 

2. It is a general rule, that the acts of a ma- 
jority of a body politic bind the whole corpora- 
tion, when confined to its ordinary transactions, 
and consistent with the original objects of its 
formation. 

3. When, at the time of subscribing stock in a 
corporation, there are existing laws by which tlie 
charter of the body politic may be fundamen- 
tally changed, such subscription must be pre- 
sumed to have been made with a view to such 
laws, and to changes which may possibly be 
made conformably to them. And in such case a 
majorily of the stockholders may adopt such 
changes against the will of a minority. 

[Cited in Mower v. Staples, 32 Minn. 286, 20 
N. W. 226.] 

4. Under the provisions of the national consti- 
tution, prohibiting the states from making any 
law impairing the obligation of contracts, and in 
cases not falling within the foregoing rules, no 
fundamental change, even though authorized by 
subsequent legislation, can be made in the char- 
ter of a private pecuniary corporation without 
the consent of all the stockholders, unless the 
legislature has provided otherwise in the char- 
ter. 

5. If a member of a Board of Directors of a 
corporation be present at the adoption of a reso- 
lution and aware" of what is being done, and 
makes no opposition to its adoption, he must be 
presumed to have assented to it. But if such 
proceeding be merely preliminary to a decision 
by a subsequent vote of the stockholders on the 
consolidation of the corporation with another 
corporation, which can only be ultimately decid- 
ed by the vote of all the stockholders, and not 
of the board of directors, such consent so given 
by a member of the board of directors. Avho is 
also a stockholder, does not estop him from aft- 
erwards objecting to the consolidation. 

6. To effect a consolidation of railroad com- 
panies subsisting under special charters not pro- 
viding therefor, the consent of every stockhold- 
er must be given; and any one dissenting stock- 
holder is entitled to an injunction against such 
consolidation. 

7. In a suit against a corporation in the Unit- 
ed States circuit court for the state, by a citizen 
of another state, service of process within the 
state upon a joint defendant, a citizen of a third 
state, gives the court jurisdiction over him. 

In equity. 

Bartley & Burnett and McDonald & Koach, 
for complainant. 

G. B. Pugh and Hendricks, Herd & Hend- 
ricks, for defendants. 

Mcdonald, District Judge. This is a 
proceeding in equity for an injunction. The 
tdll was filed on the 28th of May, 1866. On 
the same day, the complainant, without notice 
to the defendants, and in their absence, 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



moved for a temporai-y injunction to operate 
till the motion could he fully heard on due 
notice on a day to be fixed by the court As 
the bill stated facts indicating a pressing 
emergency, I then ordered that the defendants 
should be enjoined as prayed, tUl, on due no- 
tice to them, the motion could be fully heard 
on the fifth day of June, 1866. On the latter 
day, all parties appeared by counsel. The 
defendants then moved for a dissolution of 
the injunction already granted; and, at the 
same time, the complainant moved for a tem- 
porary injunction till the final hearing, or 
till the f ui-ther order of the com-t. 

The injunction ordered on the 2Sth of May 
was decreed without much consideration on 
mj- pait. I followed a practice which had 
long prevailed in the courts of the state of 
Indiana. But, on fui-ther reflection, I think 
my order for a temporary injunction was pre- 
mature. Equity would seem to demand that, 
in eases of emergency, where irreparable in- 
jury would follow unless an immediate in- 
junction were ordered, the national courts 
should have power to grant tempoi-ary in- 
junctions without notice of the application 
for them to the party enjoined. But the act 
of congress of March 2, 1793, forbids that 
any writ of injunction shall "be granted in 
any case without reasonable previous notice 
to the adverse party, or his attorney, of the 
time and place of moving for the same." 1 
Stat. 335. In view of this act, as well as of 
the 55th rule in equity of the supreme court, 
it should seem that no special injunction can 
be granted by this court but on due notice. 
And in the case of New York v. Connecticut, 
4 Dall. [4 U. S.] 1, the supreme court has de- 
cided that an injunction can neither be grant- 
ed by the United States courts, nor any 
judge thereof, without due notice to the 
adverse party or his attorney, I, therefore, 
dissolve the injunction ordered on the 2Sth 
of May. 

We proceed to consider the motion now 
made by the complainant for a temporary in- 
junction. By the bill, it appears that Albert 
L. Mowrey, the complainant, is the owner of 
three hundred and thirty-one thousand five 
hundred and fifty dollars in the shares of the 
capital stock of the Indianapolis and Cincin- 
nati Railroad Company; and that the de- 
fendant [Henry C] Lord, is the president of 
the company. The corporation exists under 
a special charter from the Indiana legislature, 
granted before the adoption of the constitu- 
tion of 1851. 

The bill alleges that a negotiation has lately 
been set on foot to consolidate said company 
with the Lafayette and Indianapolis Railroad 
Company. To this consolidation it appears 
that the latter company has already consent- 
ed. And it further appears that the board of 
directors of the Indianapolis and Cincinnati 
Railroad Company have called a meeting of 
their stockholders to obtain their consent to 
the consolidation. 

The bill charges that, on the 10th of May 
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last, cei*tain articles of consolidation were 
agreed to and signed by H. 0. Lord, T. A. 
Morris, and W, Wright, a committee on the 
part of the Indianapolis and Cincinnati Kail- 
road Company, and by W. F. Reynolds, a 
■committee on the part of the Lafayette and 
Indianapolis Railroad Company. A copy of 
these articles is exhibited; and they purport 
to be the work of the boards of directors of 
the two companies, "by and with the assent 
of their respectiye stockholders." Among 
other things, these articles provide for the 
issuance by the consolidated company of 
bonds to the amount of two million eight 
hundred thousand dollars, of which two mil- 
lions and a half are to be delivered to said 
Reynolds in trust, first, to pay all the ex- 
penses of such trust; second, to pay all the 
legal liabilities of the Lafayette and In- 
dianapolis Railroad Company for their stock; 
third, to pay such stockholders of the In- 
dianapolis and Cincinnati Railroad Company 
as desire to exchange their stock for these 
bonds. The articles provide that, after these 
payments, the residue of the bonds shall be 
appropriated in various ways unimportant to 
the present decision to be stated. 

The bill also charges that in 1865 a cor- 
poration was organized to construct a rail- 
road from Indianapolis to the Indiana state 
line in the direction of Danville, Illinois, by 
the name of the Cincinnati, Indianapolis, and 
Danville Railroad Company; that, at the in- 
-ijtance of the defendant Lord, the complainant 
subscribed two hundred thousand dollars to 
the capital stock of that company, and other 
persons subscribed thereto one million eight 
hundred thousand dollars; that Lord, and the 
■directors of the Indianapolis and Cincinnati 
RaUroad Company, and the directors of the 
Lafayette and Indianapolis Railroad Com- 
pany, are attempting to effect the said con- 
solidation, with the fraudulent design to 
Tareak down the Cincinnati, Indianapolis, and 
Danville Railroad Company, and render the 
<;omplainant's stock therein woi-thless; that 
by issuing said bonds, the defendants intend 
to buy up therewith all the stock so, as afore- 
said, subscribed to the road last aforesaid, 
except the two hundred thousand dollars sub- 
scribed by the complainant; and that with a 
view to that object, the said Lord has al- 
ready, as president of the Indianapolis and 
■Cincinnati Railroad Company, actually bar- 
gained for a considerable portion of the stock 
•of the Cincinnati, Indianapolis, and Danville 
Railroad* Company, agreeing to pay therefor 
said bonds when they shall be issued. 

To all these doings the complainant ob- 
jects as frauds on his rights; and he espe- 
cially objects to said consolidation, insisting 
that the same can not be legally efEected with- 
out his consent I lay no stress on the aver- 
ments in the bill touching the Cincinnati, In- 
dianapolis, and Danville Railroad Company. 
That company is not a party to this suit; 
and if it were, I think the matters relating 
■to it and its stock are not proper subjects of 
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consideration in a bill whose principal object, 
evidently, is to enjoin the consolidation of two 
other railroads. Indeed, I suspect that to 
unite all these matters in one bill might make 
it multifarious. 

Nor do I deem material any inquiry in1;o 
the policy of the proposed consolidation. 
Whether such a consolidation would be ben- 
eficial or injurious to the stockholders in gen- 
eral, or would favorably or unfavorably af- 
fect the complainant's stock in particular, are 
matters to be consiuered and determined by 
them alone. The only question for the court 
is a question of power. Have these corpora- 
tions the power to consolidate against the 
will of one of the stockholders? If they have, 
■we will not disturb them in the exercise of . 
that power; if they have not, we are bound to 
forbid, its exercise. 

The statute of Indiana, on the subject of 
the consolidation of railroad companies, gives 
the power to consolidate in general terms, 
without any provision as to the consent of 
stockholders. 1 Gavin & H. p. 526. While, 
therefore, the general power of consolidation 
without doubt exists in this state, yet, wheth- 
er such consolidation— especially in the pres- 
ent case— can be legally effected, without the 
consent of all the stockholders, cannot be de- 
termined by any Indiana statute, but must 
depend on general principles of law. 

We have seen that complainant is a stock- 
holder in the Indianapolis and Cincinnati 
Railroad Company to the amount of three 
hundred and thuiy-one thousand five hundred 
and fifty dollars. He insists that by virtue of 
this interest he is entitled to object to the 
proposed consolidation, though every other 
stockholder in the two companies should de- 
sire it. If in this he is right, the injunction 
must be granted; otherwise, not. And this 
is the great question in the case. 

It is certain that the proposed consolida- 
tion, if effected, would work a material and 
fundamental change 'n the corporation in 
which the complainant holds his stock. Nay, 
it would extinguish that corporation; for it 
is well settled that the consolidation of two 
railroad companies under the Indiana statute 
extinguishes them both; and that the consoli- 
dated institution is a new corporation, dis- 
tinct from both the old ones out of which it 
was formed. State v. Bailey, 16 Ind. 46. 

I think the following propositions may be 
laid down as clear law: 

1. It is not to be doubted that, as a general 
rule, the acts of a majority of a corporation 
are binding on the whole, when confined to 
its ordinary transactions, and consistent with 
the original objects of its formation. Troy & 
R. R. Co. V. Kerr, 17 Barb. 581, 60i; 1 Kyd, 
Corp. 422; Ang. & A. Corp. (2d Ed.) pp. 53, 
396. 

2, In all cases, where at the time of sub- 
scribing stock in a corporation, there are ex- 
isting laws by which the charter of such cor- 
poration may be fundamentally changed, such 
subscription must be presumed to have been 
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made Tvitli a view to such laws and to 
changes whicli may possibly be made con- 
formably to them; and in such case, a ma- 
jority of the stockholders may adopt such 
changes against the will of a minority. Bish 
V. Johnson, 21 Ind. 299. 

3. Under the provision of the national con- 
stitution prohibiting the states from making 
any "law impairing the obligation of con- 
tracts," and in cases not falling within the 
pioposition last above stated, no fundamental 
change, even though authorized by subse- 
quent legislation, can be made in the charter 
of a private pecuniai*y corporation, without 
the consent of all the stockholders, unless the 
legislature has provided otherwise in the 
charter. 2 Redf . B. B. 575, 576. 

The defendants' counsel nave argued that 
the case of Clearwater v. Meredith, 1 "Wall. 
[G8 U. S.] 25, is opposed to the last of these 
propositions. But I think that case sustains 
it. In Clearwater v. ileredith, the question 
of the consolidation of two raih'oad compa- 
nies was discussed. Clearwater was a stock- 
holder in one of these roads. And Mr. Jus- 
tice Davis, who delivered the opinion of the 
court, said that "Clearwater could have pre- 
vented this consolidation had he chosen to do 
so." 

The only American ease which I have found, 
and which seems opposed to this proposition, 
is that of Lauman v. Lebanon Val. R. Co., 
30 Pa. St, 42. This case decides that a single 
stockholder has no right to object to the con- 
solidation of the company in which he holds 
stock, with another railroad company. The 
learned chief justice who pronounced this de- 
cision cites no authority in support of it. His 
reasoning on it seems to me not very satis- 
factory. It may be right under Pennsylvania 
laws touching railroad corporations. But it 
is singularly inconsistent with the judgment 
rendered in the case, which was that the 
complainant could not be made a stockholder 
against his will in the consolidated company; 
and that the consolidation should be enjoined 
till he was secured in the payment of the 
value of his stock. Why enjoin the consoli- 
dation at all, if he had no right to object to 
it. His objection in that case seems to have 
been pretty effectual. 

There is, indeed, a dictum in the ease of 
State V. Bailey, 16 Ind. 46, which seems to 
favor the Pennsylvania doctrine above men- 
tioned. It is to the effect that in the case of 
the consolidation of two railroad companies, 
"those stockholders in the old who do not en- 
ter the new, are entitled to withdraw their 
shares in the capital stock, and may enjoin 
till they are secured." This may be true, if 
the objecting stockholder should choose to 
adopt that course. But is he bound to adopt 
it as his only remedy? Is he bound either to 
sell out his stock in this way, or to abandon 
it, or to become a stockholder in the consoli- 
dated company? Would not forcing him to 
either of these alternatives be a violation of 
his contract? Directly opposed to the case in 



30 Pa. St, and to the dictum in 16 Ind., so 
far as these maintain the doctrine that a sin- 
gle stockholder has no right to object to a 
consolidation, is the well-considered case of 
Stevens V. Rutland & B. R. Co., 29 Vt. 545. 
This case expressly decides that any stock- 
holder in a railroad coi-poration may have an 
injunction against the other corporators to 
prohibit any fundamental change in the orig- 
inal purpose of the act of incorporation, 
though the proposed change be authorized by 
an act of the legislature. And, in perfect 
agreement with this ruling, it is well settled 
in Indiana, that the consolidation of two rail- 
road corporations, against the consent of a 
subscriber of stock to one of them, releases 
him from the payment of the stock thus sub- 
scribed. Sparrow v. Evansville & 0. R. Co., 
7 Ind. 369; McOray v. Junction R. Co., 9 
Ind. 358. These cases proceed on the just 
view that the relation between a stockholder 
and the corporation is one of contiuct; and 
that every fundamental change in its charter, 
made against his consent though on the au- 
thority of a subsequent act of the legislature, 
is a violation of that contract, and is forbid- 
den by the national constitution. Now if, as 
is the i-ule in Indiana, a consolidation against 
the will of a subscriber of stock releases him 
from paying it because it is a breach of his- 
contract, it must Inevitably follow that, if, as 
in the case at bar, the subscriber has already 
paid for his stock, such consolidation against 
his will is equally a violation of his contract. 
Everybody knows that if several men enter 
into a valid contract, it cannot be fundamen- 
tally altered but by unanimous consent. Why 
should a different rule prevail as between cor- 
porators? 

Upon the whole, I think that if the case- 
made by the complainant does not fall with- 
in either the first or second of the proposi- 
tions which I have above laid down, and 
does fall within the third, he is entitled to 
relief in equity. It cannot be insisted that 
the proposed consolidation is within the 
first of these propositions. For, as already 
shown, the consolidation would not only 
fundamentally affect the Indianapolis and 
Cincinnati Railroad Company as a corpora- 
tion, but it would destroy its very existence. 

The defendants, however, argue, that the 
case at bar is within the second, and not the 
third, of these propositions, both because the 
charter of the Indianapolis and Cincinnati 
Railroad Company has been so amended as. 
to meet the complainant's objection, and be- 
cause he has consented to the consolidation. 
I will consider these points sepai-ately. 

First. As to the amendment of the charter 
of the Indianapolis and Cincinnati Railroad 
Company: The 35th section of that charter 
reserves to the legislature "the right at any 
time to alter or amend it, two-thirds of both 
branches concuriing therein." Under this sec- 
tion there can be no doubt of the power of the- 
legislature to amend the charter, even against 
the will of every stockholder. But it may be 
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more doubtful whetlier under tliis reserved 
power, the legislature could consolidate this 
corporation with another against the will of 
tbe corporators. For that would be to de- 
stx-oy, not "to alter or amend." the charter. 
Be this as it may, however, if no amendment 
authorizing the consolidation in question has 
been made, it is obvious that the complain- 
ant's rights are the same as if the power to 
amend had not been reserved. But the de- 
fendants insist that an amendment altering 
the rights of the complainant has been made 
to the charter. The amendment to which 
they refer is the Indiana act of February 23, 
1853,— a general law authorizing the consoli- 
dation of railroad companies. 1 Gavin & H. 
p. 526. 

The Indiana constitution of November, 1831, 
prohibits the legislature from passing special 
acts of incorporation, and authorizes the 
passage of general laws of incorporation. Un- 
der this provision, the general railroad act 
of 1852 was passed. It provided rules under 
which any company of men might become a 
railroad corporation. Its 37th section reserv- 
ed to the legislature the right to amend or 
repeal the whole act And the supreme court 
of Indiana, I think, justly regard as an 
amendment of it, the above-mentioned act of 
February 23, 1853,— the only act in this state 
authorizing the consolidation of railroad com- 
panies. We must then regard the last-named 
act as being substantially part and parcel of 
the general railroad law of Indiana. We 
must bear in mind, however, that the charter 
of the Indianapolis and Cincinnati Eailroad 
Company is a special act passed before the 
constitution of 1851. And the question is, 
does the general railroad law above referred 
to effect such an amendment of this special 
cliarter as is contemplated by its 35th section, 
which reserves the power to alter or amend 
the charter? I thinlc it does not We may 
well suppose that the only object of the res- 
eiTation in the- 35th section of this special 
charter was to retain in the legislature a 
power, which, without tne reservation, could 
not be exercised,— a power to amend the char- 
ter authoritatively and without the consent of 
tlie railroad company. On the contrary, the 
consolidation act of 1853 is a mere privilege, 
allowing- not obliging— railroad companies to 
consolidate if they please to do so. Such a 
privilege the legislature doubtless could have 
offered, and perhaps did ofEer, by the act of 
1853, to the Indianapolis and Cincinnati Eail- 
road Company, Just as well, and with exactly 
the same effect, without the said reservation 
in its charter, as with it Besides, the priv- 
ilege thus offered would be utterly inopera- 
tive as an amendment of the charter, till it 
was accepted by the company. Now the ac- 
ceptance of this offered privilege would in- 
volve a fundamental change in the charter of 
the company accepting it,— a change which, 
if the doctrine already stated be true, could 
not be effected in the case of a corporation 
subsisting under a special charter, but by the 



consent of every stockholder. So far as ap- 
pears, no such consent has ever been given by 
all the stockholdei-s, or even by a majority of 
the stockholders, of the Indianapolis and Cin- 
cinnati Railroad Company. I conclude, there- 
fore, that the general law of 1853, permitting 
railroad companies, at their pleasure, to con- 
solidate, has never become part and parcel 
of the charter of the company in question, ei- 
ther by legislative amendment or otherwise. 

Second. Has the complainant consented to 
the consolidation under consideration? And 
is he by such consent now estopped to insist 
on his objection to the consolidation? It ap- 
pears that he was one of the directors of this 
company on the 24th of May, 1866. On that 
day, the board of directors met to consider the 
subject of this proposed consolidation. He 
was present, and did not object. On the con- 
trary, it appears by the minutes of the board, 
of that day, that the committees already men- 
tioned then reported to the board the terms 
of consolidation agreed on by them; where- 
upon the board unanimously approved of the 
action of the committees reported, and the 
consolidation of the two companies upon the 
terms and conditions agreed to by the com- 
mittees; and the board then and there rec- 
ommended to the stockholders to consent to 
the consolidation, and they called a meeting 
of the stockholders to be held on a designat- . 
ed day in order that they might vote. on the 
question of the consolidation. Immediately 
on the conclusion of these transactions of the 
board, the complainant resigned his office of 
i a director. But the weight of the evidence 
I before me strongly indicates that so long 
as he remained a director, he made no ob- 
jection to any of these proceedings, though he 
i was present, might have objected if he pleas- 
! ed, and well knew what was going on. Un- 
der these circumstances, I tliink he ought to 
be considered as consenting to what was. 
done. "Qui non prohibit quod prohibere ipo- 
test, assentire videtur." 

But does this consent given under these 
circumstances by the complainant, estop him 
to urge the present objection to the consolida- 
tion? The proceedings of the board of direc- 
tors as above detailed were merely prefatory 
and preparatory to the settlement of the ques- 
tion of consolidation. Certainly no decision 
of the board could effect the consolidation. 
To do that, required the decision of the stock- 
holders. So the board understood it else they 
would not have called a meeting of the stock- 
holders to vote on the question. And the veiy 
articles of consolidation reported to, and ap- 
proved by, the board at that time, recited that 
the consolidation' was to be effected "by and 
with the assent of the stockholders." And as 
the board fixed a day for the taking of the 
vote of the stockholders, and as the boai'd 
evidently meant to refer the settlement of the 
question to them, it must have been under- 
stood that if the stockholders voted against 
the consolidation the whole thing would* fail. 
It may fairly be presumed that aU these di- 
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rectors were stockholders. Under all the cir- 
cumstances, it seems very clear that all these 
directors holding stock would have the right 
to attend on the day appointed and vote for 
or against the consolidation. If any of them 
proposed then to vote against it, no man 
would have had a right to tell him, "You must 
not vote so: you are estopped to do so, be- 
cause you voted for the consolidation on the 
board." To such an objection, he might well 
answer: *1 voted then not as a stockholder, 
but as a director, guided by the best light I 
then had. Now I exercise my right as a 
stockholder. Besides, I have changed my 
opinion. I think now that the proposed con- 
solidation would be injurious to my interests; 
and so I shall oppose it." 

I cannot conceive how any vote of the com- 
plainant as one of the board of directors could 
destroy his right to vote as he pleased as a 
mere stockholder. Surely there remained to 
him and to all the directors the locus poeni- 
tentiae. After, their action on the board they 
may have changed their minds. They had a 
right to do so up to the moment of the final 
voting by the stockholders, just as a bidder 
at an auction has a right to withdraw his 
bid before the property is knocked ofe to him. 
In all he did on this subject, there appears to 
have been nothing fraudulent, nothing de- 
, ceitful, nothing injurious to any other stock- 
holder. And there is nothing in his conduct 
throughout the whole transaction bearing the 
slightest resemblance either to a legal or 
equitable estoppel. 

It has been urged on the part of the defend- 
ant, Henry 0. Lord, that this court has no 
jurisdiction over his person; and that there- 
fore we can make no order enjoining him. 
This objection is made on the ground that he 
is not a citizen of Indiana. The bill states 
that the complainant is a citizen of New 
York; that Lord is a citizen of Ohio; and 
that the Indianapolis and Cincinnati Rail- 
road Company is an Indiana corporation. It 
appears that Lord was served with process 
in this case in this district Under these cir- 
cumstances, I should thiuk that we could not 
take jurisdiction of the person of Mr. Lord 
by virtue alone of the eleventh section of the 
judiciary act of 1789 (1 Stat 78). But the act 
of February 28, 1839, must be considered in 
connection with the judiciary act (5 Stat 32). 
A fair construction of both these acts, I think, 
gives us jurisdiction of the person of Mr. 
Lord in this case. I suppose that a citizen of 
New York may sue a citizen of Ohio in this 
court if he is served with process in the dis- 
trict of Indiana. This seems to be now the 
practice in the United States courts. Wheth- 
er Mr. Lord is either a necessary or a proper 
party to this suit, is another question,— a 
question not necessary to be decided on the 
present motion. 

In view, then, of the whole ease, I am 
reluctantly led to the cod elusion that the com- 
plainant's motion for a temporary injunction 
ought to be granted. Therefore, at is ordered. 



adjudged, and decreed, that upon the com- 
plainant filing an injunction bond in the pen- 
alty of one hundred thousand dollai-s, with 
the usual condition and sufficient sureties to 
be approved by the court, the said Indianap- 
olis and Cincinnati Railroad Company, its 
board of directors, officers, and agents, be en- 
joined, till the further order of this corn-t, 
from proceeding any further to consummate 
the said proposed consolidation, or to issua 
any of the bonds mentioned in the complain- 
ant's bill, or to apply any of such bonds or 
I any of the funds or property of said company 
I to the purchase of stock in the Cincinnati, 
Indianapolis and Danville Railroad Company. 

NOTE. In a case recently (July, 1874) heard 
at Madison, Wisconsin, before Judges Davis, 
Drummond, and Hopkins (Piek v. Chicago & N. 
W. R. Co. [Case No. 11,138]), it was held that 
a provision of the constitution of the state, that 
railroad charters "may be altered or repealed bv 
the legislature at any time after their passage,'' 
underlies all subsequent grants of rights and 
franchises to the railroad corporations of the 
state; that stock and securities in such corpora- 
tions were taken and held subject to tliis para- 
mount condition, of which, in law, all holders 
had notice; and that such corporations could 
not clothe their creditors with greater rights, as 
against the state, than it possessed itself; and 
that this principle was not changed by authority 
from the legislature to consolidate with other 
railroads. 

The mere presence of a person at a lawful 
meeting does not make him responsible for a 
resolution there passed, if he protests against it: 
and where a director opposed a resolution, but 
finding himself in a minority, insisted on the in- 
sertion of certain terms, believing that such in- 
sertion would prevent the plan of the majority 
from being carried out, Md, that he was not re- 
sponsible on the plan being carried out on those 
terms. In re Direct East & West Junction Rv. 
Co., 31 Eng. Law & Eq. 430. 

The act of February 28, 1839, was passed to 
remedy the inconvenience under the settled con- 
struction of the judiciary act of 1789, by which, 
.when there was more than one party, plaintiff 
or defendant the court must have jurisdiction 
between each party, plaintiff and defendant or 
the achon could not be maintained. Taylor v. 
Cook [Case No. 13,789]. This act of 1839. how- 
ever, wrought no change in the jurisdiction of 
the circuit courts, as respects the character of 
the parties; it only obviates difficulties arising 
from inability to join or serve those not liable 
to be sued by the plaintiff, or not within reach 
of process. Commercial Bank of Vicksburir v 
Slocomb, 14 Pet. [39 U. S.] 60. 

This act relates solely to the non-joindor of 
persons who are not within the reach of the 
process of the court It does not affect any 
ease where persons having an interest are no"t 
joined because their citizenship is such that 
their joinder would defeat the jurisdiction; and 
so far as it touches suits in equity, we under- 
stand it to be no more than a legislative aflSrm- 
ance of tihe rule previously established by the 
cases of Cameron v. McRoberts. 3 Wheat [16 
U. S.] 591; Osborn v. Bank of U. S.. 9 Wheat 
122 U. S.] 738; and Harding v. Handy 11 

How. [58 U. S.] 141. If the absent defendant 
be a resident of the same state with the plain- 
tiff, the jurisdiction cannot be sustained, as the 
suit would not be, as between them, a suit be- 
tween citizens of different states. Barch v 
Page [Case No. 980]. ^ 

Several of the above cases are commented up- 
on in Louisville, C. & C.R.Co.v. Letson,2 How. 
[43 U. SJ 497, in which case the court say (page 
557): "We think, as was said in the case of 
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Commercial Bank of Yicksburg v. Slocomb [su- 
pra], ijiat this act was intended to remove the 
difficulties which occurred in practice, in cases 
both in law and equity, under that clause in the 
11th section of the judiciary act, which declares 
that no civil suit shall be brought before ^ther 
of said courts against an inhabitant of the Unit- 
ed States, by any original process, in any other 
district than that whereof he is an inhabitant 
or in which he shall be found at the time of 
serving the writ; but a re-examination of the 
entire section will not permit us to reaflSrml 
what was said in that case,— that the act did 
not contemplate a change in the jurisdiction of 
the courts as it regards the character of the par- 
ties." 

Consult, also, Heriot v, Davis [Case No. 
6.4041; Clearwater v. Meredith, 21 How. [62 
U, S.j 489. 



Case mo. 9,893. 

aiOWKY V. BARBER. 

[1 MacA. Pat Cas. 563.] 

Circuit Court, District of Columbia. Jan., 1858. 

P.VTEXTS— JOKISDIOTIOX OF COMMISSIONER— QUES- 
TION OF Prior Use — Withdrawal of 

APPIilCATIONS. 

fl. The sixth section of the act of 1836 (5 Stat. 
119) gives the commissioner jurisdiction to exam- 
ine and decide the question of prior public use 
or sale, and to refuse a patent if he finds there 
has been such use or sale.] 

[Cited in Ellethorp v. Robertson, Case No. 
4,409; Wickersham v. Singer, Id. 17,610.] 

[2. The withdrawal of an application and re- 
ceiving back $20 of the patent office fee, pursuant 
to the act of 1836, § 6, is a final abandonment of 
the claim, and effects a final extinction of all 
protection, saving, and privilege under the act 
of 1836, § 7, and no claim to the same invention 
can be revived by filing a new application. If 
such new application is filed it will not relate 
back to tile date of the original application so as 
to avoid the effect, of an intervening public use.] 

[This was an appeal by Charles Mowry 
from a decision of the commissioner of pat- 
ents, in an interference between appellant 
and. H. B. Barber, a prior patentee, whereby 
a patent was refused to the appellant.] 

Barber, the appellee, held a patent for the 
invention dated July 8, 1856, No. 15,273. 

J, S. Brown, for appellant. 

MORSELL, Circuit Judge. The first rea- 
son of appeal is 'Tbecause the commissioner 
of patents has no cognizance of the matter on 
which his decision was based." The facts in 
relation to this point are: In August, 1849, 
the appellant filed a caveat, and on the 1st of 
March,' 1851, filed his application for a patent 
for improvements in machine for drawing 
water from wells, &c. This first application 
was examined and references were given; 
upon these the application was withdrawn by 
a letter from the appellant dated the 12th of 
April, 1852, ire which, among other things, he 
says: "To the commissioner of patents: I 
hereby withdraw my application for a patent 
for improvements in a machine for drawing 
water from weUs, &c., now in your office, and 
request that twenty dollars may be returned 
to me, agreeably to the provision of the act of 
congress authorizing such withdrawal." This 
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was done as requested. That provision is to 
be found in the sixth section of the act of 
1836, in these words: "In every such case, if 
the applicant shall elect to withdraw his ap- 
plication relinquishing his claim to the model, 
he shaU be entitled to receive back twenty 
dollars, part of the duty required by this act, 
on filing a notice in writing of such election 
in the patent office."- This, the commissioner 
states in his report, was, and now is, by the 
practice of the patent office, final, &c. The 
application in this ease is dated on the 2d day 
of March, 1857, and filed on the 10th of April, 
1857. This, so far as I understand it, is sub- 
stantially a renewal of the former claim. 

The commissioner states in his report, in 
reply to the reason of appeal already men- 
tioned, that "the decision of the commission- 
er is based upon the fact of abandonment. 
The evidence clearly shows that Mowry had 
been manufacturing and vending said ma- 
chine for more than two years prior to his 
present application. His former application 
(withdrawn in April, 1852) is only admissible 
as evidence as to priority of invention, but 
does not affect the question of abandonment" 
The duty and authority of the commissioner 
are declared by the various acts of congress, 
and it is true that he has none besides. 
Whether he could take cognizance of the mat- 
ter objected to him in the fixst reason, as 
before stated, depends upon the construction 
of the seventh section of the act of 1836, in 
these words: "That on the filing of any such 
application, description and specification, and 
the payment of the duty hereinafter provided, 
the commissioner shall make or cause to be 
made an examination of the alleged new in- 
vention or discovery; and if on such examin- 
ation it shall not appear to the commissioner 
that the same had been invented or discover- 
ed by any other person in this country prior 
to the alleged invention" or discovery thereof 
by the applicant, or that it had been patented 
or described in any printed publication in 
this or in any foreign country, or had been irt 
public use or on sale with the applicant's con- 
sent or allowance prior to the application, if 
the commissioner shall deem it to be suffi- 
ciently useful and important it shall be his 
duty to issue a patent therefor," &c. The 
first part of this section, though expressed in 
more general terms, contains an express con- 
dition precedent as to the same matter. This 
provision of the statute, it seems to me, is 
vei7 explicit in its requirements, and equally 
so in its intended application to the right in 
its inchoate state. After the other previous 
requisites are complied with, and before the 
granting of a patent, it directs the commis- 
sioner to make the examination on the sub- 
ject and to decide (of course) on what shall 
appear to him to be the result or otherwise 
it would be idle to require the examination. 
One part of the subject of his examination is 
expressly declared to be whether or not the 
alleged discovery had been '-in public use or 
on sale." This, then, surely gives him cog- 
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nizance or jurisdiction. If, then, the result of 
such examination should he that it appeared 
to him that the alleged invention or discovery 
had been in' public use or on sale contrary to 
the provision of the statute, ought he, notwith- 
standing, proceed to grant the patent, that an 
opportunity might be afforded to the appli- 
cant to have the matter submitted to a jury 
in a court of law? I cannot think so. The 
same jurisdiction, I think, continues after in- 
terference declared and until the patent is de- 
livered, unless otherwise decided on appeal. 

In support of the proposition involved in 
his first reason of appeal, the appellant's coun- 
sel bases his argument on: the authority of a 
decision made by Judge Craneh in the case of 
Heath v. Hildreth [Case No. 6,309], and Pome- 
roy V. Connison [Id. 11,259], and to the deci- 
sions there refeiTcd to. It will be seen upon 
esaminution of that case that Judge Ci-aneh's 
aUusion is the defense set up of a delay or 
general abandonment, of which, intention 
and special circumstances constitute the gist, 
and the authorities there referred to are of 
decisions made in cases brought for the in- 
fringement of patent rights in a court or 
courts of law in which, according to their 
fundamental establishment, the jm-y forms a 
constituent part for the trial of issues of fact. 
Such is not the case of trials before the com- 
missioner. Judge Craneh says: "But the 
question of forfeiture or abandonment is for 
the juiy upon a trial at law. The first inven- 
tion is prima facie entitled to a patent, and 
the commissioner, as before observed, is 
bound to issue it under the seventh section of 
the act of 1836, if certain facts should not ap- 
pear to the commissioner, as therein specified, 
which specification of facts does not include 
delay or abandonment; so that the question 
of delay or abandonment is not by that sec- 
tion submitted to the jurisdiction of the com- 
missioner." It is not my intention to discuss 
this position of Judge Craneh at this time, or 
to express any opinion, because I do not think 
the question now before me requires it What 
the commissioner means by the term "aban- 
donment," as the ground of his decision, is the 
statutory disability in the appellant to assert 
his right to a patent because of the public 
use or sale by others, with his knowledge and 
consent, of said invented machine more than 
two years before his application for a patent 
in this case. These terms, as before partic- 
ularly stated, are among those specified and 
enumerated in the statute. I think, therefore, 
that the commissioner had cognizance of the 
matter. 

The second reason is in these words: "Be- 
cause, even, if he had cognizance of the matter, 
the act of the inventor in the premises was 
not an* abandonment of the invention to the 
public within the meaning of the law, but, on 
the contrary, his acts as proved by the testi- 
mony in the matter of the interference be- 
tween his application an'd Barber's patent 
show that he still asserted his right to the in- 
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vention, and intended to secure it by letters- 
patent, if possible." Third. Because the fail- 
ure of Mowry's first application having been 
caused by the act of the commissioner of 
patents solely, and by ntt fault on the part of 
the inventor, and thus the second application 
having become necessaiy by the said act of 
the commissioner of patents, the date of sell- 
ing the articles by Mowiy should be Consider- 
ed in relation to the first and not to the sec- 
ond application. To which the commissioner 
answers: "Asserting his 'intention to secure 
a patent if possible,' after he had withdrawn 
in 1852 and not offering until 1857, and then 
only upon learning that Barber had obtained 
a patent for the same thing, and having mean 
time manufactured and sold said machines 
for more than ten years prior to applying, ap- 
pears to invalidate the second reason for ap- 
peal. Third. The usual office course was tak- 
en. The first application was examined, ref- 
erences were given, and upon these the appli- 
cation was withdmwn pro forma. This was 
and now is, by the practice of this office, final; 
and the application thus conditioned can only 
be (by the custom of this office) availalile as 
evidence of date of invention in any future 
contingency, and can only be again before 
this office, as such. A subsequent applica- 
tion for the same thing has no necessary con- 
nection with the former, except where a case 
is formally withdrawn to amend, or to re- 
present within a reasonable time for affect- 
ing such amendment." These two reasons 
will be considered together. The question 
which grows out of them is, what is the effect 
of withdrawing the first application in this 
case under the circumstances of receiving 
back twenty dollars, part of the duty required 
by the act? Without qualification or any res- 
ervation, it seems to be considered in' the law 
as a relinquishment of his (the appellant's) 
claim to the model. I think it must be con- 
sidered as finally abandoning the further 
prosecution of the claim, and efCecting an en- 
tire extinction of all protection, saving, and 
privilege under the act of 1839, section 7, and 
which cannot be revived by any new appli- 
cation for the same invention. If this be cor- 
rect, then the rule as laid down by the su- 
preme court in the case of Shaw v. Cooper, 7 
Pet. 29, applies, which is: "Whatever may 
be the intention of the inventor, if he suffers 
his invention to go into public use through 
any means whatsoever without an immediate 
assertion of his right, he is not entitled to a 
patent; nor will a patent obtained under such 
circumstances protect his right." I agree 
with the commissioner that the evidence 
shows that Mowry had been manufacturing 
and vending said machine for more than two 
years prior to his present application, and that 
he is not entitled to a patent 
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Case 'Mo. 9,893. 

lilOWRY et al. t. GRAND STREET & N. R. 
CO- 

[10 Blatchf, 89; 5 Fish. Pat. Cas. 586.] i 

Oircuit Court, E, D. New York. June 25, 1872, 

Patents — Assignment — Extended Term — 
Br.\kes fob Railway Gabs— Injunction. 

1. T., having made an invention, and applied 
for letters patent for it, on a specification filed 
in the patent office, assigned to H., in 1852, "all 
the right, title, and interest whatsoever, which 
I now have, or, by letters patent, would be en- 
titled to have and possess, in the aforesaid in- 
vention, the said invention being described in 
the specification as prepared and executed by me, 
or to be prepared and executed by me, for the ob- 
taining of said letterspatent, the whole to be 
held and enjoyed" by H., "to the full extent and 
manner in which the same would have been, or 
■could me, held and enjoyed by me, had this as- 
signment never been made," and authorized the 
issue of "the said" patent to H., "as the as- 
signee of my whole right and title to the same, 
and to the new invention aforesaid." A patent 
was accordingly granted to H., on the invention, 
in 1852. In iSoi, H. assigned to S. all his in- 
terest in any extended term of the patent In 
1866, the patent was extended to T. : Held, that, 
by the assignment of 1852, no right to the ex- 
tended term passed to H., and, consequently, S. 
had no such right. 

[Cited in Waterman v. Wallace, Case No. 17,- 
261.] 

2. Whether the claim of the letters patent 
granted, July 6th, 1852, to Henry Tanner, as as- 
signee of Lafayette F. Thompson and Asahel 
G. Bachelder, for an "improved mode of operat- 
ing the brakes of railway cars," namely, "to so 
combine the brakes of the two trucks with the 
operative windlasses, or their equivalents, at 
both ends of the car. by means of the vibrating 
lever, A', or its equivalent, or mechanism es- 
sentially as specified, as to enable the brakeman, 
by operating either of the windlasses, to simul- 
taneously apply the brakes of both trucks, or 
bring or force them against their respective 
wheels, and whether he be at the forward or 
Tear end of the car," is limited to a combination 
of two or more brake systems, as they are ordi- 
narily found in the swivelling car-trucks of an 
■eight-wheeled ear, with each other and with the 
operative windlasses, by means of a vibrating 
lever, or whether it covers any combination of 
the brakes of a car with each other, and with the 
windlasses, by means of a vibrating lever, so that 
all the brakes can be applied simultaneously 
from either end of the car, even where the car 
has no swivelling trucks with separate brake 
systems, quere. 

3. The latter construction of the claim not 
having been maintained in any judicial decision, 
or acquiesced in by the public, and its novelty, 
on such construction, being shown to be doubt- 
ful, an application for a provisional injunction 
against an arrangement which was no infringe- 
ment except on such construction, was refused. 

[aiotioii for a provisional injunction. Suit 
"brought [by James D. Mowry and others, 
against the Grand Street & Newton Railroad 
Company] upon letters patent for "improved 
xnode of operating the brakes of railway 

1 [Reported by Hon. Samuel Blatehford, Dis- 
■trict Judge, and by Samuel S. Fisher, Esq., 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 10 Blatchf. 
S9, and the statement is from 5 Pish. Pat Cas. 
586.] 



cars," granted July 6, 1832, to Henry Tan- 
ner, assignee of Lafayette F. Thompson and 
Asahel G. Bachelder, and. extended for seven 
years from July 6, 1866, to Bachelder, in his 
own right, and also to him and George O. 
Way, administrator of L. F. Thompson, de- 
ceased.] 2 

Samuel D. Cozzens, for plaintiffs. 
Tracy, Catlin & Van Cott, for defendants. 

BENEDICT, District Judge. This is a mo- 
tion for a preliminary injunction, to re- 
strain the defendants from using upon their 
horse-cars a certain brake claimed to be an 
infringement upon what is known as the 
Tanner patent, which the plaintiffs are said 
to own. The motion was brought to a hear- 
ing before me on a former occasion, upon 
the plaintiffs' bill and moving papers alone, 
the defendants at that time interposing no 
denial of any of the averments in the plain- 
tiff's papers. It is now before me upon ad- 
ditional papers on the part of the plaintiffs, 
and is now opposed by affidavits on the part 
of the defence. 

One question now JSrst presented in the 
case relates to the title of the plaintiffs. 
This question having been fully argued by 
counsel representing, for 'that purpose, the 
interest of Mr. Sayles, whose title is the 
one opposed to that of the plaintiffs, anti 
having been fully considered, may be now 
disposed of, so far as my action is con- 
cerned. 

The facts respecting the title to the patent 
are as follows: Prior to April, 1852, La- 
fayette F. Thompson and Asahel G. Bach- 
elder had invented "an improved mode of 
operating the brakes of railway cars." 
Specifications presented by them were al- 
ready before the patent office, which they 
were about to amend, and on which they 
were applying for letters patent. Before 
any patent was issued to them, they exe- 
cuted an assignment to one Henry Tanner, 
to whom, in pursuance of the statute, and in 
accordance with a requirement inserted in 
the assignment, and upon amended specifi- 
cations made by Bachelder, and dated April 
8th, 1852, a patent for the invention was is- 
sued, tin the 6th of July, 1852. In March, 
1866, Tanner assigned to Bachelder and 
George 0. Way, administrator of Lafayatte 
F. Thompson, deceased, all the right, title, 
and interest which he then had in and to 
any extended term of the said letters pat- 
ent, and, in July, 1866, the patent was ex- 
tended, and a certificate of extension, dated 
July 5th, 4866, was issued to Bachelder and 
Way, from whom the plaintiff derives title. 
It appears, however, that Tanner, prior to 
his assignment, of March, 1866, to Bachelder 
and Way, and on the 13th of July, 1854, had 
assigned to Thomas Sayles all his right, 
title, and interest in any extended term of 

2 [From 5 Pish. Pat Cas. 586.] 
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the patent, wlience it results, that if, by the 
first assignment of Bachelder and Thompson 
to Tanner, in April, 1852, the right to the 
extended term was conveyed to Tanner, 
that right passed to Sajies by the assign- 
ment of July 13th, 1854, and the plaintiffs 
have no right thereto. 

The question thex-efore is, whether the 
legal effect of the assignment of April 1st, 
1852, from Bachelder and Thompson to Tan- 
ner, was to convey the right to the extended 
term of the patent in question to Tanner. 
The words of that assignment are as fol- 
lows: "Whereas, we, Lafayette F. Thomp- 
son, of Gharlestown, and Asahel G- Bachel- 
der, now or late of Lowell, in the state of 
Massachusetts, have invented an improved 
mode of operating the brakes of railway 
cars, and have applied, or intend to apply, 
for letters patent of the United States of 
America therefor, now, therefore, this in- 
denture witnesseth, that, for and in con- 
sideration of one hundred dollars in hand 
paid, the receipt whereof is hereby acknowl- 
edged, we have assigned and set over, and 
do hereby assign, sell and set over, to Henry 
Tanner, of Buffalo, in the state of New York, 
all the right, title and interest whatsoever, 
which we now have, or, by letters patent, 
would be entitled" to have and possess, in 
the aforesaid invention, the said invention 
being described in the specification as pre- 
pared and executed by us, or to be prepared 
and executed by us, for the obtaining of 
said letters patent, the whole to be held and 
enjoyed by the said Henry Tanner, and his 
legal representatives, to the full extent and 
manner in which the same would have been, 
or could be, held and enjoyed by us, had 
this assignment never been made; and we 
do, by these presents, authorize the com- 
missioner of patents to issue the said letters 
patent to the said Henry Tanner, and his 
legal representatives, as the assignee of our 
whole right and title to the same, and to the 
new invention aforesaid." 

It is important, in determining the effect 
of this instrument, to notice, that, whatever 
else was tlie subject matter of the contract, 
it was not a share in the invention, nor a 
right restricted to any particular locality, 
and, further, that, at the time of its *execu- 
tion, no letters patent had been issued, but 
the inventors had an application for letters 
patent for the first term then pending in 
the patent office. At this time, therefore, 
the property of the inventors in this inven- 
tion, capable of being the subject matter of 
such a contract, consisted of an inchoate right 
to a monopoly of their invention for a term 
of fourteen years, which right would be com- 
pleted and secured by the letters patent for 
which they were then applying, and a fur- 
ther inchoate right to apply for and secure 
a monopoly for an extension of the term. 
Between these rights a distinction exists, 
arising from the fact that an extension of 
a patent is made dependent upon proofs of 



new and different facts. It is a new grant 
(Wilson V. Kousseau, 4 How. [45 U. S.] 646, 
682), the right to which is capable of being 
transferred in the same manner as the in- 
choate right to the monopoly for the first 
term, by an agreement disclosing such 
an intention (Railroad Co. v. Trimble, 10 
Wall. [77 U. S.] 367). But, being contingent 
and personal to the inventor, it cannot be 
held to pass as an incident to the invention 
and appurtenant thereto. Clum v. Brewer 
[Case No. 2,909]. In this posture of the law 
and the facts, the inventors of this improve- 
ment sold to Tanner what they described 
as "all the right, title, and interest what- 
soever which we now have, or, by letters- 
patent, would be entitled to have and pos- 
sess, in the aforesaid invention." In this 
description, the words, "or, by letters pat- 
ent, would be entitled to have and possess." 
as used, are words of limitation, and con- 
fine the grant to the right which would" 
have been completed and secured by the let- 
ters patent for which the inventors were 
then applying. Clearly, it was not the in- 
tention, by those words, to extend the con- 
veyance to all rights which would be se- 
cured by any letters patent whenever is- 
sued, and whether extended or not; for, 
subsequently in the instrument, the letters^ 
patent referred to are plainly designated as 
those for the obtaining of which specifica- 
tions had been prepared and executed, and 
which were about to be amended. Extend- 
ed letters patent are not issued upon specM- 
fications in that manner, and no other let- 
ters patent than those for the first term' 
could be issued upon the pending applica- 
tion. These words, therefore, appear to m<* 
intended to limit the conveyance. They in- 
dicate that the subject matter of the con- 
tract, which was in the minds of the parties, 
was the monopoly which letters patent Is- 
sued upon the pending application would 
secure, and show that the new grant which 
might be secured by the inventors upon a 
future application for an extension, but 
which could not be given upon any proofs? 
then pending, or likely to be then in con- 
templation, was not intended to be covered 
by the contract. This conclusion is entirely 
consistent with the broad words of the 
habendum clause. The habendum says, 
"the whole to be held," &c. The whole of 
what? Manifestly, the whole of the right 
described in the granting clause, and no- 
more. iVIoreover, I find, in this instrument, 
no words which import an intention ta 
transfer both a present and a future inter- 
est; and words which imply that two in- 
choate rights, different in character, were 
intended to be assigned, are wanting. One 
such right is clearly described, and there is 
no allusion to any other. 

Fuilhermore, it is highly improbable that 
the right to the extension would have been 
intended to be conveyed, for the reason, that 
an assignment of the right to the extension 
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Tvould in effect destroy the right, as exten- 
sions of patents are issued to inventors only, 
and are not granted to assignees. It cannot 
be supposed, that any part of the considera- 
tion expressed in this instrument was paid 
by the assignees for what would be value- 
less in their hands; and it is equally unlike- 
ly that the inventors would part with such 
a right without consideration. Such an in- 
tention, if entertained, it may be believed 
would have been expressed in clear and dis- 
tinct language. 

Nor do I see that a different conclusion can 
be arrived at, if the instrument be a convey- 
ance of the whole invention, without words 
of limitation, in view of the repeated de- 
cisions, that a conveyance of the invention 
merely does not carry the right to the ex- 
tension. These decisions the late decision of 
the supreme court in the case of Nicholson 
ravement Co. v. Jenkins, 14 Wall. [81 V. S,] 
452, which has been here relied on as de- 
claring a different law, appears to me to 
confirm. That decision assumes, that an 
assignment of the invention, without words 
importing an intention to convey both a 
present and a future interest, will not pass 
the right to an extension. Such words be- 
ing absent from the instrument under con- 
sideration, the intention must be considered 
as absent. It was easy to have inserted 
such words, but this was not done; and, 
in view of the right of the inventors per- 
sonally, in certain contingencies, to apply 
for and secure an extension, their absence 
leads to the conclusion, that the parties did 
not contract with reference to it. 

The question raised as to the title of the 
plaintiffs to letters patent having been thus 
found in favor of the plaintiffs, I proceed 
to consider whether the validity of the pat- 
ent has been so well established by judicial 
determination, or so generally asquiesced 
in, as to entitle them to an injunction be- 
fore a hearing of the cause; and here is met 
an issue which has been raised in respect 
to the invention intended to be secured by 
the letters patent in question. The claim in 
the patent is as follows: "What is claimed 
by us is, to so combine the brakes of the 
two trucks with the operative windlasses, 
or their equivalents, at both ends of the 
car, by means of the vibrating lever. A', or 
its equivalent, or mechanism essentially as 
specified, as to enable the brakeman, by 
operating either of the windlasses, to sim- 
ultaneously apply the brakes of both trucks, 
or bring or force them against their re- 
spective wheels, and whether he be at the 
forward or rear end of the car." If this 
claim limits the invention to a combination 
of two or more brake systems, as they ai*e 
ordinarily foimd in the car trucks of an 
eight-wheeled car, with each other and with 
the operative windlasses, by means of a 
vibrating lever, it is manifest that the de- 
fendants do not use the plaintiffs' combina- 
tion, for they do not use cars running upon 



trucks whose systems are operated in com- 
bination with a vibrating lever and the 
windlasses. They use the ordinary four- 
wheeled horse cars, in which there are no 
trucks with separate brake systems, and, 
consequently, no free swivelling action by 
means of trucks or their equivalents. 

The plaintiffs contend, that the patent is 
not thus limited, but that it covers any com- 
bination of the brakes of a car with each 
other and with the windlasses, by means of 
a vibrating lever, so that all the brakes can 
be applied simultaneously from either end 
of the car, and that the ordinary brake of 
street cars, such as is used by the defend- 
ants, is, therefore, within the scope of the 
patent, and an infringement. To this posi- 
tion the defendants answer, that, so \mder- 
stood, the patent is void for want of novel- 
ty, and has never been sustained by any 
judicial 'determtaation or acquiesced in by 
the public. I do not find it necessary, upon 
this motion, to determine whether or not 
the construction of the patent contended for 
by the plaintiffs can be maintained. It is 
sufficient, for this motion, to say, that such 
a construction of it has not as yet been 
maintained in any of the suits brought up- 
on this patent, to which the plaintiffs refer. 
All these suits related td eight-wheeled rail- 
road cars, having two truck systems com- 
bined and attached to the windlasses through 
a vibrating lever. No suit hitherto decided 
has involved the question which is here 
presented. The evidence given in those 
suits related to eight- wheeled truck cars, and 
the decisions rendered therein cannot be 
claimed to be judicial determinations In fa- 
vor of the plaintiffs' patent as here sought 
to be construed. They appear to be entirely 
consistent with a construction of the patent 
in accordance with the views of the defend- 
ants, and in accordance with a conclusion 
that the defendants do not infringe the pat- 
ent. The issue in this case, as to the validi- 
ty of the patent, is, therefore, new; and, 
not only is the novelty of the invention, as 
now claimed, denied, but a fair doubt in 
respect to its novelty is raised by affidavits 
introduced to show a prior use, in I he con- 
struction of a car, of a combination claimed 
to be substantially similar to the combina- 
tion of the plaintiffs, as they now seek to 
have it construed. It is, also, made clear, 
that, while the patent, as understood by the 
defendants, and as limited to truck cars, 
has been acquiesced in by the public, there 
has been no public acquiescence in the claim 
now put forth, but the validity of the pat- 
ent, so construed, has been constantly de- 
nied. I must, therefore, in accordance with 
well-settled rules, and without intimating an 
opinion as to the proper construction of the 
patent, refuse an injunction, until after final 
hearing, upon the ground, that there has 
been no judicial inquiry into the novelty of 
the invention now claimed by the plaintiffs, 
and no public recognition of the validity of 
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the patent, as securing such an invention, 
but, on the contrary, its validity is in doubt 

[For other cases involving this patent, see 
note to Sayles v. Chicago & Northwestern Ry. 
Co., Case No. 12,414.] 
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Case No. 9,894. 

The MOXEY. 

[1 Abb. Adm. 73.] i 

District Court, S. D. New York, Dec, 1847. 

CoLLisiOK — Injury by Rxjebixg against — By 
Whom CAnsED— Mdtuai, Contribution. 

1. An injury received by a vessel at her moor- 
ings, in consequence of being violently rubbed or 
pressed against by a second vessel lying along- 
side of her, in consequence of a collision against 
such second vessel by a third one under way, 
may be compensated for under the general head 
of collision, as well as an injury which is the 
direct result of a blow properly so called. 

[Cited in The Nora Costello, 46 Fed. 871.] 

2. But to entitle the injured vessel to recover 
against her stationary neighbor, under such cir- 
cumstances, instead of against her who was the 
original cause of the accident, such stationary 
vessel must be proved to have been in fault. 

3. The rule of mutual contribution is not ap- 
plied to cases of accidental collision from physi- 
cal causes for which neither vessel is to blame; 
but each vessel in such case must bear her own 
loss. 

This was a libel in rem, by Abner and John 
H. Davis, owners of the barge New London, 
against the brig Moxey and the schooner 
Avenger, to recover damages for a collision 
between those vessels and the New London. 
The libel stated, that on November 19, 1846, 
the barge New London, owned by libellants, 
was lying in one of the slips in the port of 
New Yorli, engaged in delivering her cargo, 
and that she was well secured to the wharf, 
well manned, &e. That en the same day, 
the schooner Avenger lay at the end of the 
pier to which the New London was secured; 
and the brig Moxey lay within the slip, along- 
side of the New London, and quartering on 
her bow, and was fastened to the pier by one 
line from the bow, another line from the 
stern, which latter line passed across the New 
London, and by a third line fastened to the 
New London. That during the night a storm 
arose, and the Avenger, being carelessly and 
negligently fastened to the piei", broke loose 
from her moorings and floated ai'ound into 
the slip and alongside of the Moxey, That 
the Moxey, being negligently and carelessly 
fastened to the wharf, and, in particular, not 
having a line carried to the pier on the oppo- 
site side of the slip, as in such weather she 
ought to have had, was, by the collision of 
the Avenger, driven against the New London, 
whereby, and by being thrown up and down 
between the brig and the wharf, by the sur- 

1 [Reported by Abbott Brothers.] 



ging- of the water, she received much damage. 
The answer denied all the charges of careless- 
ness or negligence; and averred that the Mox- 
ey was well manned and well and properly 
secured; and that she had talien the position 
occupied by her at the request of those in 
charge of the New London, to accommodate 
them in delivering her cargo; and that evei'y 
means was talsen at the time of the collision 
by those in charge of her, to avoid injuring 
the New London. The answer also charged, 
that the New London was old and decayed, 
and that any injury which she suffered was 
aseribable, not to any neglect or want of care 
or skill on the part of the master and crew 
of the Moxey, but to her own decayed and 
unsound condition. The libel was originally 
filed against both the Moxey and the Aven- 
ger; but upon exceptions taken to the libel, it 
was held by the court, that inasmuch as it 
was not charged in the libel that the colli- 
sion complained of was the joint act of the 
two vessels, or that it was made by them at 
the same time, ox that they were under charge 
of the same crew or persons; or that the in- 
jury inflicted was upon the same part of the 
vessel of libellants, the libellants were not 
entitled to proceed against the two vessels 
conjointly in one action, but must elect to sue 
either the Jloxey or the Avenger. In pursu- 
ance of this decision, the suit was discontin- 
ued as against the Avenger, and the libellants 
proceeded against the Moxey alone. The 
cause now came before the court upon the 
proofs taken against her. So far as the de- 
cision of the case turned upon matters of 
fact, the opinion of the court shows how far 
the respective allegations of the parties were 
regarded as sustained by the proofs. 

S. P. Nash, for libellants. 

I. By the general principles of maritime 
law, the vessel having the greatest facilities 
of movement is regarded as guilty of negli- 
gence if she does not employ those facilities 
for the protection of other vessels. Stoi-y, 
Bailm. §§ 611, 611b; Abb. Shipp. 234. Here 
the Moxey lay outside and was moved by 
sails. The barge was a tow-vessel, having 
no self-moving power; and she moreover lay 
inside, where she could not be moved out of 
danger. She was also the weakest vessel. 
Under such circumstances, the burden of 
proof is thrown upon the Moxey, to free her- 
self from the presumption of negligence; and 
it does not devolve upon the New London to 
prove her guilty of it 

II. The fact that the New London was un- 
sound could have no bearing on her right to 
an indemnity; it could only affect the amount 
of damages. A vessel has a right to be pro- 
tected in her lawful position, whether she is 
sound or unsound. 

Edwin Burr, for claimants. 

I. This is not a case of collision. That 
term always implies a movement of one ves- 
sel through the water, and a striking against 
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another, causing injury to lier. 2 Condy's 
Marsh. Ins. 431. The harge, in. this case, was 
moved up and down by the surging of the 
water, and was thus injured. The damage 
in no way resulted from any fault or negli- 
gence in navigating the Moxey. 

II. Prima facie, the injury is from the act 
of God. and the libellant must show a strong 
case of fault in the claimants, to rid himself 
of this conclusion and render the brig liable. 

III. In ordinary cases of collision, the libel- 
lant must be held to strict proof that the in- 
jury was caused by a breach of some nauti- 
cal rule or usage on the part of the crew of 
the brig, or some want of ordinary nautical 
skill, without such breach or neglect on the 
part of the libeUants. Story, Baihn. § 611. 
In all cases of collision, the libellant must 
prove that the injuries complained of resulted 
from the fault of the defendant, there being 
no want of ordinary care on his own part. 
Abb. Shipp- 238. 

IV. It is the Avenger which is chargeable 
with responsibility for the collision. 

BETTS, District Judge. This clearly is 
not a case of collision within the nautical ac- 
ceptation of that term, which imports the 
impinging of vessels together, whilst in the 
a.ct of being navigated. Common usage, 
however, applies the tei-m equally to cases 
where a vessel is run foul of when entirely 
stationary, or is brought in contact with an- 
other by swinging at her anchor. Jac. Sea 
Laws, 326, note; 1 Condy's Marsh. Ins. c. 12, 
§ 2; Abb. Shipp. 238. 

A loss under the circumstances of the pres- 
ent case is, moreover, a loss from the peril of 
the sea, (1 Phil. Ins. 249,) ajid it falls also 
within the class of losses adjusted, under 
many maritime codes, by mutual contribu- 
tion of the vessels injuring and receiving in- 
jur j'. Thus Weskett says: "When two or 
more ships are lying at anchor, and another, 
in what manner soever it may happen, is in 
danger of coming too near, the master who 
lies foremost shall, if he can, make way, and 
be obliged, at the other's call, to weight an- 
chor and remove; in failure whereof, he 
shall be answerable for whatever damages 
may ensue, especially if happening in a har- 
bor where the water may ebb away and the 
ship be aground;— in case he who in this 
manner endeavoi-s at the other's call to make 
way, shall receive any damage in ship or 
goods, he shall be indemnified by the other 
according to arbitrntion; but if in making 
way he shall happen to do any damage to the 
other ship or goods, he shall not be answei-a- 
ble for it." Wesk. Ins. tit. "Running Foul." 

I do not think that the term "collision," as 
used in the maritime law, is to be construed 
with the absolute strictness contended for by 
the claimant's counsel. An injury received 
by a vessel from being violently rubbed by 
another, or pressed by her with force against 
a pier or wharf, as in this ease, may, I am 
inclined to think, be recovered for in admiral- 
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ty under the general charge of collision, as 
well as where the injury is derived directly 
from the headway of a vessel under naviga- 
tion, or drifted against her. 

But conceding that this description of in- 
jury, whether technically a case of collision 
or not, is still one for which the libellants 
could sustain an action in. rem, I do not think 
the particulars essential to the support of 
such action have been established by the 
proofs. 

The brig was placed alongside the barge 
at the request of those who had her in 
charge, and in such a way as to accommo- 
date them in unlading cargo from their own 
barge into her. She was adequately secured 
in the mode usual in this harbor, and was 
manned and managed in her berth conforma- 
bly to the usage of the port. The injury m- 
fiicted occurred during a violent gale of wind 
arising suddenly in the night. Whether that 
injui*y was occasioned by the swell of the 
waves rubbing the two vessels together as 
they were lifted up and down, or whether 
the causa causans was the drifting of an- 
other vessel, which had broken loose in the 
gale, against the brig, neither circumstance 
affords ground for imposing the loss upon the 
brig. No fault is proved against her in tak- 
ing the place she occupied, or in any thing 
done on board of her conducing to the injury 
of the barge. 

It is asserted that there was blameable neg- 
ligence on the part of the brig, in not placing 
fenders between herself and the barge, and 
also in omitting to carry a line across the 
slip to the opposite pier, so as to ease off the 
pressure against the barge. 

As to the first particulai*, it is to be re- 
marked, that the duty of using fenders be- 
tween the two vessels was mutual and re- 
ciprocal, the brig being by law equally enti- 
tled with the barge to the berth she occupied, 
and not bound to do more than the other ves- 
sel for their common protection. But there 
is pi*oof that the brig had a competent sup- 
ply of fenders, and used them on each side 
of her till they were broken up by the jam- 
ming of the two vessels in the severity of 
the stoi:m. Indeed, the evidence renders it 
quite probable, that the efEorts to protect the 
barge in this way led to her injury, as it 
would seem she was principally damaged at 
the points where fenders had been placed 
against her. 

In regard to the second point, wherein it is 
asserted that the brig was culpably negli- 
gent in omitting to carry a line to the oppo- 
site pier, the city ordinances prohibit running 
lines in this manner across the opening of 
slips (Ordinance N. Y. City, 1839); but if it 
had been lawful to use one in the emergency 
of the case, it was as much the duty of the 
libellants as of the claimants to take that 
j precaution. . This was not a common culpa- 
ble act, conducing to the collision, but a mu- 
tual omission to do an act on shore which 
might have prevented or lessened the injury. 
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and neither party can make tlie other re- 
sponsible to him for such an omission. 
Two circumstances are to he regarded:— 

1. The brig was entitled by the law of the 
port, to the berth she occupied; she had en- 
tered it without injuring the barge, and was 
secured there by the usual and competent 
fastenings. When, therefore, the peril ot 
this storm came upon them, the barge had no 
right to require the brig to leave the slip, or 
to change her position, unless it be clearly 
shown that the change could have been made 
at the time and under the circumstances, 
without hazard to her. 

2, The Avenger, another vessel, was driven 
from her fastening and into this slip against 
the brig by the gale; and as the wind crowd- 
ed her directly upon the brig, and thereby in- 
creased the pressure of that vessel against 
the barge, the damage incurred by the latter 
would be attributable to the Avenger, her 
action being the direct cause of the injury. 
In legal contemplation, she was in fault in 
taking a berth in an insecure place, or in not 
using fastenings sufficient to hold her there, 
and adequate to protect her from being driv- 
en off by the storm. 

The brig has no connection with that fault; 
and in so far as she participated in the in- 
jury inflicted upon the barge, the collision 
was by vis major, without negligence or 
blame on her side, and the loss must be 
borne where it falls. 3 Kent, Comm. 231. 

Although the rule of mutual contribution 
may be adopted by our courts in cases of loss 
by collision at sea or in port, occurring by ac- 
cident or through the mutual fault of both 
vessels, there would be no reason for apply- 
ing it where there was no common fault, and 
where the management of the two vessels in 
taking their positions in relation to each oth- 
er was by mutual agreement. On the con- 
traiy, where damage is incurred without 
fault on the part of either vessel, and by 
some irresistible force constituting a case of 
vis major or inevitable accident, the loss 
must be borne by the party upon whom it 
happens to fall, the other not being responsi- 
ble to him in any degree. By the mai-itime 
law of both England and the United States, 
where a collision happens by inevitable acci- 
dent and without fault of either vessel, each 
must bear the damage received by her, what- 
ever it may be, and has no claim upon the 
other for contribution. 2 The "Woodrop Sims, 
2 Dod. 85; The Catherine of Dover, 2 Hagg. 
Adm. 154; The Shannon and The Placidia, 7 
Jur. 380; The Bbenezer, Id. 1118, 2 W. Rob. 
Adm. 206; Reeves v. The Constitution [Case 
No. 11,639]; The Eliza and Abby [Id. 4,349]; 

" This rule has since been laid down by the 
supreme court of the United States, in Stain- 
back v. Rae, 14 How. [55 U. S.] 532. The same 
?rinciple appears to be recognized in Scotland, 
nnes v. Glass, 4 IMurray, 167. By the law of 
other maritime states, however, the aggregate 
damage to both vessels incurred through a col- 
lision for which neither was to blame, is appor- 
tioned equally between them. 



Abb. Shipp. 238; Story, Bailm. § 608, and 
note 2; 3 Kent, Comm. 231. 

In my opinion the action cannot be sustain- 
ed, and the libel must be dismissed with costs 
to be taxed. 
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Case No. 9,895. 

MOXON et al. v. The FANNY. 

[2 Pet. Adm. 309.] 1 

District Court, D. Pennsylvania. 1793. 

Prize — Vessel Takex ix Neutk.vl Watehs — 
Violation of Neutrality Laws — Restoration*. 

1. The brigantine Fanny was captured within 
five miles of Cape Henry, and brought inro the 
port of Philadelphia. The owners of the Fan- 
ny claimed her, and prayed that she might be re- 
stored to them, she having been taken within 
the territorial jurisdiction of the United States, 
but the court dismissed the libel for want of ju- 
risdiction. 
[Cited in The Lotty, Case No. 8,524.] 
See Findlay v. The William [Case No. 4,790]. 

[2. Cited in The Gilbert Knapp, 37 Fed. 211, 
to the point that the admiralty has cognizance of 
matters on land if they are incidents to those at 
sea.] 

[This was a lil^el by John Moxon and others 
against the brigantine Fanny (Michael Pile, 
master).] 

The libel states: That the libellants were 
the true owners of the brig Fanny, now in 
the port of Philadelphia. That on the night 
of the seventh of May last, the said brig, be- 
ing on fier voyage from the island of Jamaica 
to Baltimore and near Cape Henry, was hailed 
in the English language, from a small schoon- 
er, who enquired if they wanted a pilot; that 
they answered in the negative, and not sus- 
pecting they were near an enemy, continued 
their eom-se all night, and at daj^break next 
morning, found themselves within five miles 
of Cape Henry, when and where they were 
boarded and made prize of by sundry armed 
men, belonging to the armed schooner Sans 
Culottes, commanded by J. B. P. A. Ferey, 
and the ofiScers and the crew of ihe said brig 
made prisoners. That the cargo enumerated 
in the libel was the property of the persons 
respectively therein named, being the libel- 
lants. That they do not admit that the said 
schooner was duly commissioned to capture 
British vessels or property. That the said 
brig at the time of her capture was on neutral 
ground, within the territorial jurisdiction and 
under the protection of the United States, who 
are now at peace with the king and people 
of Great Britain: and the said J. Ferey had 
no authority or permission from the United 
States to captm'e British vessels or property 
within that distance from the sea coast, lo 

1 [Reported by Richard Peters, Jr., Esq.] 
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Tvliidi by the laws of nations and those of the 
United States the right and jurisdiction of the 
United States extend. They, therefore, pray 
restitution of vessel and cargo, and damages 
for detention. 

To this libel X B. P. A. Ferey put in a plea 
to the jurisdiction of the court; and in his 
plea sets forth: That he was at the time of 
the capture of the brig Fanny duly commis- 
sioned by the French republic, as captain on 
board the armed schooner Sans Culottes, be- 
longing to citizens of the said republic, to at- 
tack aU the enemies of the said republic wher- 
ever he might find them, &c., which commis- 
sion he is now ready to shew, &c. That so 
being commissioned he^took as prize, the said 
brig, &c,, belonging to British subjects, at 
open war with the French republic, and 
brought her as prize into the port of Phila- 
delphia, &c. That by the laws of nations, 
and the treaty of amity and commerce with 
France, it doth not pertain to this court to 
hold plea, &c. He, therefore, prays to be 
hence dismissed, and the brig and cargo dis- 
charged from arrest, &c. A copy of the com- 
mission, as stated in the plea, was shewn and 
by consent, was admitted. 

The libellants reply, that the libel ought 
not to be dismissed, because: (1) That the 
brig Fanny and cargo were unlawfully seized 
and taken within the territorial limits of the 
United States, by the said J. B. P. A. Ferey, 
and divers citizens of the United States, the 
said United States then and now being at 
peace with the king and people of Great Brit- 
ain. (2) That the said schooner Sans Cu- 
lottes was unlawfully armed, manned, vic- 
tualled and fitted out within the United 
States, with the citizens thereof on board her, 
to cruize within the -domain and territorial 
jurisdiction thereof, against the king and peo- 
ple of Great Britain, and against the citizens 
and subjects of Holland, with whom the 
United States were then and now are at 
peace. (3) They deny liiat the said X B. P. 
A. Ferey was duly commissioned; or that the 
schooner Sans Culottes belonged to the citi- 
zens of France, at the time of the pretended 
commission; or that the French republic then 
had any authority to grant a commission for 
her to cruize, as an armed vessel, against the 
friends of the United States. They, there- 
fore pray sentence according to the prayer of 
the libel. 

The defendant rejoins by protestation, &c. 
and relies on his plea as before stated. The 
several matters mentioned in the replication 
in addition to those in the libel were abandon- 
ed, or were not insisted on by the advocates 
for the libellants, and the cause put on the 
ground of the libel. The arguments were 
much the same with those in the former cause 
9f Findlay v. The William [Case No. 4,790], 
with the addition of some new matter; and, 
therefore, I consider this in the nature of 
a re-hearing of the point detennined in that 
cause. 

The arguments, either explanatory or ad- 



ditional, seem to be: (1) That by the more 
ancient authorities (Lex Jlerc. 206, 207, 227; 
Inst. Adm. 7, 219; Molloy, 41, bk. 1, e. 2, 
§ 21), it appears that, if at tibat day, the prize 
was carried into neutral territory, the admi- 
ralty might restore, and the ownets were not 
divested of the property, if it were not car- 
ried infra praesidia of the captors, and con- 
demned in a court of admiralty. It is allowed 
that the custom of selling prizes in neutral 
ports, has altered this law; but the authori- 
ties shew that, before the custom of selling, 
the courts had jurisdiction, and if the property 
were not changed, before this practice of 
selling took place, it is not changed here, be- 
cause taken in neutral territory, and the cap- 
ture tmlawful; and, therefore, the courts 
here have the jurisdiction the admiralty pos- 
sessed before this custom of selling prevaEed. 
(2) That the act of taking being illegal, it 
can give no right. Every sovereign is 
owner of the soil of his country, and the 
jurisdiction over a certain extent of sea-coast, 
and this jurisdiction should be acknowledged 
by the whole world. And though it is not 
well settled how far territorial limits extend 
on sea-coasts, the most approved writers agree 
the distance to be three leagues. That with- 
in these limits there is no war; and, therefore, 
there can be no prizes lawfully made. That 
the laws of nations forbid fitting out priva- 
teers in a neutral countiy, or capturing with- 
in its limits, friends of the neutral. These 
acts are penal and liable to punishment If 
the property is not restored and compensation 
made, it is a cause of war, as it also is if 
neutral territory is invaded by the nations 
respectively affected by either of these circum- 
stances. And, if we shall be under the neces- 
sity of paying for the property taken in our 
teiTitory, the captors will, in part, carry on 
their war at our expense. It is acknowledged, 
that we have no concern with captures law- 
fully made; but this is no lawful capture, 
and we have a right to exercise our jurisdic- 
tion in this case. The proper means to do 
this is through our courts of justice, who have 
cognizance of all invasions of our jurisdic- 
tion and territorial rights. (3) That we do 
not here investigate the question of prize, but 
pursue a remedy for a marine trespass, a 
subject evidently within the jurisdiction of 
our admiralty courts. (4) That, however it 
may be with the sovereignties of other nations, 
ours is divided into executive, legislative, and 
judiciary; and by the constitution, the ju- 
diciary have cognizance of all cases of ad- 
miralty and maritime jvurisdietion. It, there- 
fore, rests with them to give a remedy in all 
such cases, and this comrt is particularly by 
law vested with authority where an alien 
sues for a tort only in violation of the laws 
of nations, &c.— and this is a case falling 
under that description. (5) Much argument 
and discussion were used on the subject of 
Palachi's Case [1 Rolle, 175]. It was said 
that this case was originally a prosecution for 
piracy under a British statute; and therefore 
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the reasoning and determination of the judges 
do not apply to it. But by the same case, as 
reported in Bulstrode [3 Bulst. 28], it appears 
that a prohibition was refused to the admiral- 
ty who took cognizance civilly and adjudged 
restitution. That the cases on which the re- 
port in the Exposition de Motifs, &c. was 
made were different from the present case; 
and, therefore the positions of those who made 
that report being founded on the cases under 
their consideration, do not, in any respect, 
apply to the case in question. It was, how- 
ever, agreed that whatever be the proper de- 
cision as to legality of prize, or limits of ter- 
I'itory, the question always recurs,— "What de- 
partment of government is vested with the 
power of enquiring into it, and giving the 
remedy? To these were added many argu- 
ments of inconvenience and policy. The prize 
here may be sold without inquiry, if tMs 
court will not make it; but in France their 
courts would examine into ch'cumstanees and 
prevent injustice. If the capture is wrong- 
fully made, the captor will not carry it to 
France; and even there, in the case of the 
most valuable ship, there is nothing to which 
the injured party can resort but the privateer 
bond; therefore, if carried to France, restora- 
tion would be made if the capture is illegal. 
But here if the court will not take cognizance, 
it must be sold, and there is an end of redress. 
By bringing property into om* ports captors 
submit to our jurisdiction. That the silence 
of the books is owing to admiralty cases not 
being published, and cases of plunder brought 
into neutral ports are uncommon. 

On the part of the captors the arguments 
made use of in the ease of Findlay v. The 
William [supra], were repeated, and much 
was said in answer to the reasoning of, and 
authorities produced by, the advocates for 
the libellants. 

The doctrines laid down in the exposition, 
&c. were relied on as to the law of nations, 
and the treaty was called the sheet-anchor 
on which the captors depended. It was eon- 
tended that the treaty forbids tlie courts from" 
interfering, but the right of diplomatic in- 
terference was not denied; nor were the 
arguments on this side extended further than 
as the subject related to captures by one 
enemy from another. An objection was tak- 
en to the parties libellants, who, it was said, 
had no power to sue and recover on the point 
of violation of territory, which did not give 
rights to paities at war, but merely affected 
the neutral nation. It was acknowledged 
that a capture in a neutral territory was an 
offense to the neutral, and that the neutral 
government might order restitution. But 
this is a matter of state policy, not of judi- 
cial proceeding. If the United States were a 
party, it might alter the case; but here are 
only belligerent parties. That as to the Case 
of Palaehi, in 3 Bulst. 28, it must be misre- 
ported, or some circamistances existed, not 
now appearing, as it differs in the general 
positions from those laid down by my liord 



Coke in his Institutes, where civil as well as 
criminal proceedings are mentioned. That 
the authorities out of Sir Leoline Jenkins are 
all founded on references from the king to 
him, and te does not give judgment, but re- 
fere the remedies to royal authority. 

The doctrine of infra praesidia was denied, 
and it was asserted that the property was 
vested by capture as to the enemy; that 
though it may be trespass as to the neutral, 
the taking vests the right in the captor, and 
the trespass done to the neutral is a subject 
for him to enquire into and obtain redress, 
but not for the partj' at war. And it appears 
by the British instmctions to their privateers, 
that they are of opinion that a prize may be 
taken on neutral ground if the government 
of the neutral permits it. That if there are 
no adjudged cases in favour of the captors, 
there are none on the other side, and both 
are on an equal footing in this respect. 

One of the advocates entered largely into 
the point of teiTitorial limits, and shewed the 
uncertainty in which it was involved. It was 
said that these limits must be settled by 
treaty; and by ti'eatj', if it were deemed 
right, a power in the neutral courts to judge 
of prizes taken in neutral bounds ought to 
have been vested, for it cannot be assumed 
without the consent of the sovereign of the 
party making the capture. The inequality of 
remedy was also insisted on; there can be 
no reciprocity, where the one party may be 
obliged to restore, but cannot have condemna- 
tion of the captm-e. 

I have re-considered the arguments adduced 
on a former occasion as well as those brought 
forward in this case. I shall say nothing on 
the new ground taken in the replication, be- 
cause it is not insisted on by the replicants. 
This being a public point, I have been desir- 
ous of hearing all that could be said upon it; 
If I am still of the same opinion I delivered 
in the former case, it is not because I indulge 
the petty and inflexible pride of consistency, 
but because I am not convinced that my for- 
mer decree was erroneous. It is not with 
pleasure, that I continue to differ with the 
advocates for the libellants in this or the 
former cause: I have a sincere deference for 
their opinions in general, but my duty will 
always prompt me to follow the impressions 
the subject produces in my own mind. If 
these are erroneous they must be set right 
by an appeal to a superior tribunal, in whose 
decision I shall veiy cheerfully acqiiiesce. I 
shall be obliged to be more diffuse than, in 
common cases I wish to be, as the subject 
has been ably and extensively discussed by 
the advocates on both sides of the question, 
and it is a point of public consequence. I 
will avoid, however, as much as possible, 
going into minute investigation, and confine 
myself, chiefly, to general principles. 

The doctrine, advanced on the part of the 
libellants, that it is necessary for the com- 
plete transfer of property to the captors, that 
the prize should be carried into their tern- 
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torles and there conaemnea, seems to present 
itself as the first object of investigation. It 
appears to me tliat much of the argument, 
founded on the authority of the old cases 
is huilt on this docti'ine. I am not satisfied 
that tills opinion was at any time -well found- 
ed. If the old cases produced shew that 
prizes brought in solo amic\ were considered 
as subjects of cognizance in neutral courts, 
because the capture was not complete, not 
being carried infra praesidia of the captors, 
I cannot be convinced that they should have 
the weight contended for, if they were not 
more explicit and certain than they appear to 
be. Lex Merc. 205, 7, 227. And I think that 
on a careful inspection of most of these cases 
it will be seen that the dvilians (MoUoy, 41; 
Inst. Adm. 219) then foimded their opin- 
ions as to admiralty jurisdiction, in captures 
brought in solo amici, upon this principle. 
If tliis were the case, these authorities ought 
not to govern us; cessante ratione, cessat 
lex. To adduce them to shew that courts 
now have the authority exercised when the 
doctrine of infra praesidia prevailed, in cases 
of illegal captures, does not strike me forci- 
bly; because, if the authority was then as- 
sumed on fallacious principles, it amoimts to 
nothing more than to found one error upon 
another. 

The general positions (Grotius, de Jm*e B. 
lib. 3, e. 6, § 3, note 3), that the property- 
taken is not changed until brought into the 
ports of the captors, appears, even by the 
old authorities, merely to relate to the rights 
of postlimine and salvage, on re-capture. The 
instance of captures at sea, given by Grotius, 
recognizes the true reason on which ancient 
writers foimd their opinions, viz. that "the 
capture is then complete when all hope of 
recovery is lost" It is lost if carried within 
a fieet of the sovereign of the captor, or, "hj 
the modern law of nations, it is sufficient if 
these kinds of things have been during 
twenty-four hours in the power of him who 
took them from his enemy." Freem. 40. 
Goods taken from an enemy on land and re- 
captmred, shall be the property of the re- 
captor, unless re-taken the same day and 
claim put In before sunset. Bynker de R. 
B. lib. 4. Goods or ships must be brought 
into port and continue infra praesidia a night, 
"so that all hope of recovery be lost" 

It is then, only required that "all hope of re- 
covery be lost," to establish the principle; 
and the going into the territory, &c. are only 
mentioned as instances and not requisites; 
so that it does not appear by these authori- 
ties, some of which are cotemporary with 
Palachi's case, that it was essential to a com- 
plete capture, that it should be carried into 
the captor's temtory. Burlamaqui, 233, 234. 
Burlamaqui has cleared up this point in his 
Principles of Politic Law (chapter 7, §§ 16, 
17): "The prizes taken from an enemy be- 
come the property of the captor as soon as 
they are taken. The truth is, this distinc- 
tion" (carrying or not infra praesidia) "has 
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been invented only to establish the rules of 
the right of postlimine or the manner in 
which the subjects of the state, from whence 
something has been taken in war, re-enter 
upon their rights, rather than to determine 
the time of the acquisition of things taken by 
one enemy from another." 

In the case of Goss v. Withers, in 2 Bur- 
rows, 6S3 (Just Inst bk. 2, tit 1, § 17), this 
doctrine is discussed. It is there shewn, that 
the enemy acquire a propei-ty by the mere oc- 
cupation, where all hope of recovery is lost. 
A ca^e mentioned in page 694 of that book, 
was on a former occasion relied on, as bear- 
ing on the case in question. 

Restitution to the British owner was de- 
creed against a vendee or re-captor, in the 
time of Charles the Second, of a ship having 
been fourteen weeks in the possession of the 
enemy, and re-taken by a British privateer. 
Another is there cited from Lucas, p. 79, upon 
the same principles, against a vendee, after a 
long possession, two sales and several voy- 
ages. Yet Woodeson (volume 2, p. 441) ex- 
pressly says, that "by alienation of a capture 
to subjects of a neutral power, the property 
is become irretrievable as to the original 
proprietors," and vide post, 443. But Lord 
ilansfield justly observes, that most of the 
mles on this subject are arbiti'ary, and not the 
object of reason alone. They are contriv- 
ances of nations in favour of their own sub- 
jects and to prevent too easy transfers to 
neutrals. Every nation (Burlamaqui, 224), 
for the benefit of its own citizens, makes what 
rules it pleases as to the recovery by the own- 
er of the property re-taken. But what has a 
neutral court to do with such arrangements? 
They relate to the adjustment of salvage be- 
tween subjects of the same nation, but have 
no operation between one enemy and anothei*. 
For with respect to them, "the ship is lost by 
the capture though she be never condemnpfl 
at all, nor carried into any port or fleet of 
the enemy." Goss v. Withers, 2 Burrows, 
683. If tiien the ship is lost to the enemy, 
from whom it is captured (the mere capture 
being held sufficient to ground a claim of in- 
surance) what new title can he acquire by 
coming into the port of neutiul and becoming 
party to a suit for recovery of his former 
property? The court were of opinion, in the 
case first mentioned, that the question 
"whether by the capture the property was or 
was ,not transferred to the enemy," could 
only happen in two cases. 1st. Between the 
owner and a neutral purchaser. 2d. Between 
the owner and the recaptor. If a third case 
had existed, my Lord ^lansfield was too ac- 
curate not to have added it, to wit— between 
the owner and his enemy in a neutral court. 
But he had given a contrary opinion, and 
knew no such case ought to occur. Vide 
Bynkei-s. de R. B. bk. 1, c. 15, p. 191. 

It therefore seems to me that cases, ground- 
ed on the doctrine of infra praesidia, and con- 
demnation in a court of admiralty of the 
captors, are not sufficient guides in this ques- 
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tion. All that is said atout this doctrine is 
not to be understood as relating to the parties 
at war; for, as to them, the capture is com- 
plete when made. But in support of the 
rights of postlimine, in cases of re-capture, 
this necessity of bringing into port, condem- 
nation, &e. is asserted to settle the matter be- 
tween the former owner and the recaptor. So 
that the salvage paid is different at the will 
of nations who make regulations obligatory 
on their own subjects, according to the time 
the prize had been in the enemy's possession. 
These are different in different nations. Vide 
2 Wood, 441-^43. A neutral subject has noth- 
ing to do with them, except he becomes a pur- 
chaser; he must then examine into them 
merely to see what situation he will be in as 
to his purchase, if it falls Into the hands of 
the nation to -whom the former owner is a sub- 
ject. But how this right of postlimine would 
operate in such case is not the subject of en- 
quiry in a neutral court. It has no relation 
to a dispute between enemy and enemy, and 
never can operate so as to waiTant their car- 
rying on against each other, in a neutral 
country, a war of suits. But whether a sale 
be or be not good, is not the present question: 
it is a capture by one enemy from another, 
which gives, at least, prima facie, the right. 
It is not material now, whether, as some con- 
tend, the person making a capture has only 
a possessory or an absolute right. 2 Burrows, 
689. Be this how it may, as to the captor, the 
former owner is by the capture totally divest- 
ed of his property; the captor takes it as a 
subject of a belligerent nation, and in the first 
instance for his nation. 2 Wood. 446, 447. 
The intei-vention of a court of admiralty of 
the captor is made necessary, not to give va- 
lidity to the capture but to inquire into the cir- 
cumstances, and give the captor his reward 
by transferring to him the right of the nation, 
and the court will not vest it in him if the 
capture is improperly made. This view of 
the matter shews in a stronger light, that the 
whole is a national concern. Neutral courts 
or private individuals, are not clothed with 
authority to vindicate or carry on national 
contests; but these disputes must be settled 
by sovereignties alone. The capture being 
originally for the nation at war, is national 
propeiiy, and as such, the neutral, anticipat- 
ing the justice of the belligerent sovereign, 
whose subject has done the wrong, and at the 
same time vindicating the rights of its own 
sovereignty and neutrality, may seize and re- 
store the prize when the neutral territory is 
invaded in making the capture, if the prop- 
erty is within its power: if not, he may de- 
mand restitution and satisfaction from the 
sovereign of the captors. If this demand is 
refused, he may obtain what he requires, by 
reprisals or war— modes of redress far be- 
yond the reach of judiciary tribunals. 

The reasoning founded on the supposed il- 
legality of the prize is a petitio principii. 
For the question is how that is to be ascer- 
tained? The discussion about neutral terri- 



tory is another question, which lies between 
the sovereign of the captor and that of the 
neutral nation. Grotius, de Jure B. lib. 3, 
c. 6, § 24. The rights of neuti-ality were not 
established for the benefit of belligerent par- 
ties. They only affect the neutral; and in- 
vasion of these rights is an offence to him 
and not to the party at war. When Choline 
who had a commission from the French, then 
at war with the Dutch, took a ship of tlie 
latter near the port of Dublin, the capture 
was not held piratical, or as to the Dutch 
unlawful. But it was criminal and unlaw- 
ful as to the English sovereign, who was 
a neutral, and the ship was lying under 
his protection. 2 Wood. 442; Sir L. Jenkins, 
754. The party whose property is taken in 
a neutral countiy calls on the neutral sover- 
eign to assert these rights, for the protec- 
tion of those within the territory. If this 
cannot be done by negociation, it resorts to 
force, the only law among sovereigns where 
they differ upon public points. There seems, 
therefore, no small weight in the objection 
made to the party libellant. It does not seem 
proper that a suit, founded on the ground of 
invasion of neutral territory, should be main- 
tained by a belligerent party. It is even al- 
lowed that it would be most conformable to 
the true point of the case if the suit was in 
the name of the United States. What effect 
this would have I do not determine. 

As to the Case of Palachi, reported by Bul- 
strode (3 Bulst. 28), I leave it to be judged 
of from an inspection of it, and the principles 
I have before mentioned as prevailing among 
the civilians in England at that day. My 
Lord Coke's statement of it in his 4th Insti- 
tute does not confine it to criminal proceed- 
ings under British statutes (4 Inst. 154). He 
says that if the Spaniards sue for the prop- 
erty taken civiliter in the admiralty, a pro- 
hibition should be granted. And yet in Bul- 
strode it appears that the prohibition was re- 
fused. The civilians and common lawyers 
of that day, held some opinions not accounted 
sound at this time. My Lord Coke might 
have thought that the British laws and stat- 
utes alone should be attended to; and that 
the admiraltj'- had no jurisdiction because the 
goods were on land, intra corpus eomitatus; 
and the civilians thought othenvise, because 
the capture was not carried into the enemy's 
territory. But both these opinions are now 
exploded: for the admiralty has cognizance 
of matters on land if they are incidents to 
those at sea; and the doctrine of the civilians, 
as before supposed, is confessed not to be the 
law of this day. Modern improvements in 
jurisprudence have abolished many ancient 
opinions, and we must act upon the law as it 
now is. This ease of Palachi has been in- 
sisted on by both sides, as favourable to their 
opposite opinions. This, it must be allowed, 
does not shew its precision and certainty. 
It is to be presumed (because it is mentioned 
by Lord Coke in delivering the opinion of the 
court, or stating the case as Bulstrode has re- 
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ported it) that Palachi, or Pelagus, being a 
Jew, and having drowned some Spanisli pris- 
oners, had some influence on this ease. The 
Spanish ambassador was a formidable an- 
tagonist to the ambassador from Morocco. 
Gondemar governed King James, and royal 
influence was not unknown in the courts of 
justice. Political motives had their weight, 
and it was not as well settled then as it now 
Is, that the Moors were to be treated ou a 
footing with other nations. See 2 Wood. 425. 

I do not think the worse of cases in general 
for their antiquity. But I do not follow them 
unless I am satisfied with the principles on 
which they stand. All the cases produced 
by the libellants, that I recollect, are a cen- 
tury old, and in this period it is singular that 
none can be produced expressly to their point. 
Those in Sir Leoline Jenkins do not shew any 
restitution by sentence of the court of ad- 
miralty. There appear to have been many 
proceedings in that court. One of them in 
Ireland evidently wrong; and another in 
which a prize was dismissed for trial in the 
proper jurisdiction," (Life of Sir L. Jenkins, 
733, 727),— probably the court of the captor. 
But, by breaking bulk, she came under the 
notice of the court again, possibly for a 
breach of fiscal arrangements. In general, 
all that is to be found in Sir Leoline Jenkins, 
shews references from the king to him, and 
reports to the crown in consequence, to aid 
diplomatic enquiries. This seems to favour, 
rather than oppose, the opinions of the advo- 
cates for the captors in this case. There are 
a great variety of sentiments and opinions in 
these extra judicial reports of Sir L. Jenkins, 
of which I highly approve. Life of Sir L. 
Jenkins on this subject, passim. But I am 
not convinced that this court is the proper 
place to can-y them into effect. If the court 
over which Sir Leoline presided could, in his 
opinion, have effected the objects of his cor- 
respondence with the king, we should have 
seen decrees and not letters on the subject 
from him to the crown. His opinion in page 
751, is against the doctrine of carrying prizes 
infra praesidia. 

As to the opinions in the "Exposition de 
IMotifs," it is easy to say, as it is said by one 
of the advocates for the libellants, that they 
do not apply. It is as little difficult to say 
tliat they do. The cases on which the dis- 
pute originated, it is very true, are different 
from this. They were those of captures on 
the high seas, and the neutral ships brought 
into the ports of the captors, having the prop- 
erty of enemies on board.. The commission- 
ers appointed by the king of Pnissia, com- 
posed a kind of court of review. But the 
principles laid down will apply to captures 
by one enemy from another. This may be 
seen by a reference to the books in which the 
exposition is to be found. 

I do not extend these opinions fai-ther, than 
to captures by one enemy from another. The 
treaty with France (Treaty of Alliance with 
France, § 17) insisted on by the captors, ex- 
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tends no farther than to such captures. This 
treaty has its due weight with me; but only 
in eases evidently comprehended in it. And 
it appears to me that this case is one of them, 
so far as judieiaiy, but not diplomatic exam- 
inations are concerned. 

The idea that part of the sovereignty of 
this country is given to the judiciai*y for the 
purposes here required, is to me new. It 
should be well weighed before it is agreed to, 
I have not the same opinion in this point. 
I consider the judiciary as the expositox's of 
the laws, and not partakers of the sovereign- 
ty for the objects of this suit. Their power 
is confined to matters of internal police; ex- 
ternally they have no power: they have none 
of the powei's of peace or war. They have 
no right to command the forces of the coim- 
try; and these ai-e the m^ns after nesocia- 
tion fails, by which sovereigns decide their 
disputes! The courts of England, though they 
decide freely on all matters of internal police, 
will not meddle with these rights of the sov- 
ereign. 2 Burrows, 765, 766. They will not 
even grant a habeas corpus in the case of a 
prisoner of war, because the decision on this 
question is in another place, being part of the 
rights of sovereignty. Altliough our judici- 
ary is somewhat differently ai-ranged, I see 
not, in this respect, that they should not be 
equally cautious. 

The position, that in a neutral territory 
there is no war, and therefore there can be no 
legal captures is a good argument if used in 
the proper place. The reason is, that "he 
who acts against his enemy in the territory 
of a friend, acts also against the state who 
governs there." Lee, 122, 123. It is an of- 
fence to the neutral state. But still the ques- 
tion recurs— which is the proper department 
of the neutral state to inquire into and vindi- 
cate this offence? The weight of this argu- 
ment, though it bears upon the point of out- 
rage to the neuti*al, does not relieve us from 
the difficulties attending it. If this court 
would assume jurisdiction, and could ascer- 
tam our territorial limits and restore the prop- 
erty, the outrage would still remain for the 
nation to vindicate, if it should think prop«.*. 
Therefore the court could afford but a partial 
remedy: and it is best to be settled where the 
whole can be accomplished. 

The allegation that the libellants are not 
calling forth the powers of a prize court, but 
are seeking redress for a marine trespass, 
does not comport with the terms of the libel. 
But it is impossible to enquire into the ques- 
tion of trespass, without involving that of 
prize or no prize, and so "the original cause 
must all come over again." Doug. 612. The 
procedure here is in rem, and the object a 
specific restitution. 

Damages may be superadded, but a pro- 
ceeding for a marine trespass is different, as 
it is entirely a suit for damages, and not for 
the thing itself. Neither does this suit for a 
specific return of the property, appear to be 
included in the words of the judiciary act of 
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the United States, giving cognizance to this 
court of "all causes where an alien sues for a 
tort only, in violation of the laws of nations, 
or a treaty of the United States," Judiciary 
Act, § 9 [1 Stat. 76]. It cannot he called a 
suit for a tort only, when the property, as 
well as damages for the supposed trespass, 
are sought for. 

A variety of observations were made by the 
advocates for the libellants, on the general 
principles of government, the rights of sov- 
ereignty and neutrality, and the consequences 
flowing from an invasion of those rights, just 
in themselves, but not, in my opinion, neces- 
sary for me to determine upon. They will 
fall vei-y properly under the notice of our 
government, when the subject is before them. 
I should very willingly relieve them from 
part of the burthens thrown upon them by the 
unhappy contests among other nations; but 
my views of the powers of this court forbid 
my interference. 

I do therefore decree, order and adjudge, 
that the brigantine Fanny, her tackle, ap- 
parel, and furniture, and the goods, wares 
and merchandize, mentioned in the libel, be 
discharged from arrest, and the libel be dis- 
missed, the plea to the jurisdiction being rel- 
evant. 
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MOYNAHAN v. WILSON. 

[2 Flip. 130; 6 Cent. Law J. 28: 5 Reporter, 
329; 26 Pittsb. Leg. J. 16.] i 

Circuit Court, E. D. Michigan. Dee. Term, 

1877. 

Removal of Causes— Waiver — Fraud i:r Pro- 
OVRIXG Service of Process — Replevijt. 

1. The act of filing in a state court a petition 
for the removal of a case to the circuit court of 
the United States is no waiver of a fraud in 
procuring service of process. 

[Cited in Woolridge v. M'Kenna, 8 Fed. 657.] 

2. Accordingly where property was fraudulent- 
ly decoyed within the jurisdiction of a state court 
and seized upon a writ of replevin, and the de- 
fendant at once removed the case to a federal 
court and moved to set aside the service of the 
writ: Eeld, the motion did not come too late. 

On motion to dismiss suit and for the return 
of property replevied. This was an action of 
replevin [by Matthew J. Moynahan against 
James Wilson] commenced in the circuit 
court for the county of Wayne, on the 7th 
day of November, 1877, and removed to this 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 5 Reporter, 
329, and 26 Pittsb. Leg. J. 16, contain only par- 
tial reports.] 
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court on the 13th. Upon the same day a cer- 
tified copy of the record was filed in this 
court, and a motion made to dismiss the suit 
upon the groimd that the property replevied 
[viz. the racing-mare "Bay Sallie"] 2 was de- 
coyed within the jurisdiction of the state 
court by a fraudulent device or tricli of the 
plaintiff. 

L. T. Griffin, for plaintiff. 
M. B. Crofoot, for defendant. 

BROWN, District Judge. Most of the 
statements contained in the affidavits read 
upon this motion relate to the merits of the 
controversy, and, therefore, have no bearing 
here. It appears that the plaintiff and one 
Demass, when in Indianapolis, made a bar- 
gain with one GosneU, the then owner of the 
mare, to bring her here with the intention of 
matching her against a horse known as "Tom 
Hendrieiis" and that five hundred dollars 
were deposited in Gosnell's hands, either as 
security for the safe return of the mare, or 
as a personal loan from the plaintiff. GosneU 
claims that the agreement was to be can- 
celled if, in the mean time, he could sell the 
mare, and that he did sell her to Wilson 
with the consent of aU parties, the money 
being returned to Demass. On the other 
hand, it is claimed by the plamtiff that he 
was to have the use of her for a year, to race 
her as he liked, and to divide the' profits with 
GosneU; that he knew nothing of the sale to 
AVilson, and that Demass received back the 
?500 after plaintiff had left Indianapolis, and 
without authority from him. AU this is im- 
material to the present controversy; so like- 
wise are the affidavits with respect to the 
value of the mare, and to the propriety of 
driving her in harness. I am satisfied she is 
worth more than five hundred doUars, and 
consequently that the court has jurisdiction. 
On Demass returning to Detroit, plaintiff, 
finding his agreement had f aUen through, and 
that the mare had been sold to WUson, the 
defendant, and had passed into his posses- 
sion, wrote defendant the foUowing letter: 
"I am very sorry that you took *Bay SalUe' 
away from Demass, as I have made a match 
against Hendricks to pace next week for five 
hundred doUars a side; the money is up, and 
as John (Demass) says you would bring the 
mare if matched, please ship her at once to 
Detroit, as there will be a great betting race. 
Don't fail to send her; if you don't send her, 
I lose the money that is now up, so don't 
fan." To GosneU he wrote a similar letter 
adding, "Write or telegraph me when she 
wiU be here, as we have not fixed the day to 
pace until I hear from you." Supposing that 
statement to be true, defendant at once ship- 
ped the mare to Detroit in charge of an host- 
ler, and on arriving here, plaintiff took pos- 
session of her, paid for her ti-ansportation and 
sent her to a stable; he then took the advice 
of counsel and', acting upon such advice, re- 



2 [From 6 Cent. Law J. 28.] 
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turned lier nominally to tlie possession of de- 
fendant, who soon after arrived here him- 
self, then demanded her of him, and upon de- 
fendant refusing to deliver her up, took out 
this writ of replevin. It appears from the af- 
fidavit of Mr. Greusel, owner of the "Tom 
Hendricks," that his horse had not been 
matched against the mare at all, nor had he 
made any agreement with the plaintiff, to 
pace with the "Bay Sallie," nor had he nor 
any one for him, to his Imowledge, put up 
any money for such a race. Indeed, Moyria- 
han admits that the only foundation for his 
letter was, that he had some talk with the 
owner of "Tom Hendricks" about making a 
match if he could get his friends to put in 
with him, and stated that he would see plain- 
tiff again, and that before seeing Greusel 
again he wrote the letters in question, al- 
though he says he had been informed by 
friends of Greusel there would be no trouble 
in making a match for five hundred dollars, 
and "deponent believes that such was the 
fact, and now expects that he will have no 
difficulty in making the match." In short, 
the letters were false from beginning to end, 
and were evidently intended as a device to get 
the horse to Detroit. I am satisfied, too, that 
the subsequent surrender to defendant was 
solely for the pui-pose of anticipating a writ 
of replevin from Jiim, and getting her into his 
own possession under the writ in this case. 

It is perfectly well settled that where a de- 
fendant is brought within the process of the 
court by a trick or device of this kind the ser- 
vice will be set aside and he will be discharg- 
ed from custody. Union Sugar Refinery v. 
Mathiessen [Case No. 14,397]; Wells v. Gur- 
ney, 8 Barn. & 0. 769; Snelling v. Watrous, 2 
Paige, 315; WiUiams v. Bacon, 10 Wend. 636; 
Metcalf v. Clark, 41 Barb. 45; Stein v. Valken- 
huysen, El., Bl. & El. 63; Williams v. Reed, 5 
Dutch. [29 N. J. Law] 385; Carpenter v. 
Spooner, 2 Sandf. 717; PfifEner v. Krapfel, 28 
Iowa, 27. 

Though these were all actions in personam 
where the defendant was himself discharged, 
I see no reason why the same principle will 
not apply to a case of replevin where prop- 
erty is fraudulently decoyed within the juris- 
diction of the court. 

A serious question, however, remains to be 
considered: Plaintiff insists that filing the 
petition for removal in the state court was an 
appeai*ance, and a waiver of any defect in the 
sei-vice of the writ. That the filing of a peti- 
tion for a* removal is an appearance within 
the meaning of the judiciary act of 1789 [1 
Stat 73], requiring the petition to be filed "at 
the time of entering his appearance in the 
state court" was decided, I think correctly, in 
Sweeny v. Coffin [Case No. 13,686]. A like 
ruling was made by a majority of the court 
in the case of Chatham Nat. Bank v. Mer- 
chants' Nat Bank, 1 Hun, 702. 

While I have little doubt that filing this pe- 
tition is a sufficient appearance to answer the 
requirements of the judiciary act, my impres- 



(Case No. 9,897) IVIOYNAHAN 

sion is it cannot be considered as a general 
appearance in the cause. An appearance has 
been defined to be a submission to the author- 
ity of the court in the case, whether coerced 
or voluntaiy, or an act importing that the de- 
fendant submits the determination of a mate- 
rial question in his case to the judgment of 
the court. Cooley v. Lawrence, 5 Duer, 610. 

It has frequently been held that a motion 
to dismiss a case for want of jurisdiction is _ 
not an appearance, the very act of making 
the motion implying that the party does not 
submit himself to the authority of the court. 
Sullivan v. Frazee, 4 Rob. [N. X.] 616; Decker 
V. New York Belting & Packing Co. [Case No. 
3,72TJ; Commercial Bank v. Slocvma, 14 Pet. 
[39 U. S.] 60; TJlmer v. Hiatt, 4 G. Greene, 
439, 440. And I am strongly inclined to tlaink 
that filing a petition in the state court, which, 
according to the better authority, requires no 
action on the part of that court, and deprives 
it instantly of its jurisdiction of the case, can- 
not be considered a general appearance in the 
cause. 

But whether this be so or not, I am satis- 
fied that the petition for removal should not 
be construed as a waiver of a fraud in pro- 
curing the seiTice of the writ. While it is 
true that a general appearance is a waiver 
of irregularity in the writ or its service, none 
of the authorities go to the extent here claim- 
ed. In 3 Chit Gen. Prac. 522-525, an im- 
portant and suggestive distinction is taken 
between mere irregularities and such defects 
as render the proceedings a total nuUity and 
altogether void; for although an irregifiar- 
ity may be waived, if not objected to within 
a reasonable time, it has been considered 
to be a general rule that a nullity or essen- 
tial defect may be taken advantage of at any 
subsequent stage of the action. In Taylor 
V. Phillips, 3 East 155, it was held "that sei-v- 
ice of process on Sunday was absolutely void 
by statute and could not be made good by 
any subsequent waiver of the defendaJnt by 
his not objecting until after a rule to plead 
given." And to the same effect is Morgan 
V. J'ohnson, 1 H. Bl. 628- A large number of 
other cases are cited in Chitty, which ap- 
parently proceed upon the same ground. 
While I think the American courts would 
not go so far in holding that material defects 
could not be waived, the distinction between 
irregularities and nullities is noticed and ap- 
proved in several American cases. In U. S. 
V. Yates, 6 How. [47 TJ. S.] 605, it was said, 
that leave to withdraw an appearance will 
not authorize a motion to dismiss for want of 
citation, nor for mere irregularity in its serv- 
ice, provided the appeal is in other respects 
regularly brought up and authorized by law. 
"The citation is merely notice to the party 
and his appearance in person or by attorney 
is an admission of notice on the record and he 
cannot afterwards withdraw it; but the ap- 
pearance does not preclude the party from 
moving to dismiss for the want of jurisdic- 
tion or any other svifficient ground except for 
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the one above mentioned." So in CaiToll v. 
Dorsr, 20 How. [61 U. S.] 204, it was held 
that a defect in the writ of en-or or an omis- 
sion to file a transcript of the record at the 
term next succeeding the issuing of the writ, 
were fatal errors, notwithstanding a general 
appearance. And the earlier case was cited 
and affirmed. The court held that the ap- 
pearance of the defendants without making a 
. motion to dismiss cured nothing but the de- 
fect in the citation. See, also, Buckingham 
V. McLean, 13 How. i:o4 U. S.j 150. 

There is, undoubtedly, a class of cases 
which hold that where the state court has 
acquired jurisdiction by attachment of prop- 
erty the defendant, on removing, will not be 
permitted to claim that the case should be 
dismissed, because the federal court would 
not have had jurisdiction if the case had 
been originally commenced there. This was 
really all that was decided, in Sayles v. 
Northwestern Ins. Co. [Case No. 12,421], 
though there are sentences in the opinion 
which seem to couflict with the views here 
expressed. So in Bushnell v. Kennedy, 9 
Wall. [76 U. S.] 387, it was held, that after 
removal defendant could not defeat the ac- 
tion by showing it was not originally cogniza- 
ble in the federal court. To the same effect 
is Barney v. Globe Bank [Case No. 1,031]. 

These cases hold that if the defendant, not 
being compelled to appear in the state coui-t, 
does actually appear and remove the ease, 
he thereby submits to the jurisdiction and 
cannot raise in this court a defense he could 
not raise in the state court; but in the case 
under consideration the defendant was com- 
pelled to make this motion somewhere or lose 
the benefit of the defense. If he allowed the 
case to go to judgment it would probably be 
too late, the fraud rendering the service of 
the writ not void but voidable. Advantage 
must undoubtedly be taken of the defect 
witliin a reasonable time, but it does not fol- 
low that an act w^nch for some purposes may 
be considered an appearance and possibly 
sufficient to operate as a waiver of previous 
in-egularities, should be eonsiuered as con- 
firming a fraud in the service of the writ. 
It is a general rule for which numerous cases 
may be cited, that in order to confirm a fraud 
the party injured must not only do some act 
manifesting an intention to confirm, but must 
be aware of the legal consequences of the act. 
Indeed, there seems to be in cases of this 
class a well-settled exception to the general 
maxim "Ignorantia legis neminem exeusat." 
Kerr, Fraud, 296; Murray v. Palmer, 2 
Sehoales & L. 486; Cockerell v. Cholmeley, 1 
Russ. & M. 425; Cumberland Coal & iron 
Co. V. Sherman, 20 Sid. 117; Cherry v. New- 
som, 3 Yerg. 369; Stump v. Gaby, 2 De Gex, 
M. & G. 623. If this rule be applicable here 
(and I see no reason why it is not) the case 
is freed from all doubt. There is not the 
slightest reason for supposing the defendant 
intended to waive the fraud by removing the 
case. Indeed, the promptness with which the 
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removal was effected, and this motion made, 
precluded the idea either of an intention to 
confirm or a belief that such was the legal 
effect of his act. 

Again: It seems to me inconsistent with 
the general scope and purpose of the removal 
acts to compel a party to litigate any portion 
of his ease in a state court, or lose his de- 
fense pro tanto. Under the judiciary act, if 
the defendant had made this motion in the 
state court, he would thereby have waived 
his right of removal, since it was necessary 
to file his petition at the time of entering his 
appearance; and while, under the act of 
1875 [IS Stat. 470], the removal may be made 
before, or at the term at which the cause 
could be first tried, and before the trial 
thereof, it is provided in section 6, that in 
case of removal the circuit court shall pro- 
ceed therein as if the suit had been originally 
commenced in the federal court 

In Lamar v. Dana [Case No. 8,005], a suit 
was brought in the state court for an arrest 
made by the defendant, during the Rebellion, 
by authority of the president, and the plain- 
tiff move to remand on the ground that the 
jurisdiction of the federal court over the case 
had been taken away by the act of 1807 
[14 Stat. 558]. It was held that, notwithstand- 
ing this act, the parties could raise any ques- 
tion in tlie federal com-t after removal which 
they could raise if the cause had been orig- 
inally commenced here, and it was said by 
Judge Woodruff, "the removal places the 
case in the same position here as if so (orig- 
inally) brought. This operates in this case 
as in all other cases so removed. Had the 
cause been brought here in the fli-st instance, 
all legal defenses would have been available 
to the defendant, whether they went to juris- 
diction to inquire, or were in bar of the ac- 
tion on any ground. All that the removal 
has done is to change the tribunal which is 
to pass upon the questions involved." See. 
also, Gier v. Gregg [Case No. 5,406] ; M'cLeod 
V. Duncan [Id. 8,898]. 

There is no doubt that this motion might 
have been made in the state court, and that 
the decision of the state court; thereon would 
have been res adjudicata; but I think the 
defendant is not compelled to split up his de- 
fense in this way. There is no reason to 
suppose that the removal acts were not aimed 
at the possible partiality of local judges as 
well as local influence upon juries, and any 
construction which would deprive litigants of 
Ji judicial interpretation of the law in this 
court, as well as a determination of the facts, 
involved, would, to that extent, defeat the 
intention of congress. The power of removal 
is not limited to cases where only questions 
of fact are involved, and this court would 
clearly not be called upon to remand if the 
sole question in the case were one of law. 

Without deciding how far a petition for 
removal is an appearance, or how far a gen- 
eral appearance would operate as a waiver 
of a fraud in service of a process, it is suf- 
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ficient here to say that I do not think that 
the petition for removal is a waiver of the 
right of the defendant to insist that the serv- 
ice of the process was procured by a fraud- 
ulent device or trick. 

But I think the plaintiff has made his mo- 
tion too broad, in asking that the writ itself 
be set aside, and vacated. Service of the 
wi'it must be set aside, and the plaintiff or- 
dered to return the property to the defendant; 
and, as defendant came into this district after 
hearing that the plaintiff had replevied or 
ti-eatened to replevy his property, and for the 
purpose of rescuing it, I think the sei-vice 
should be set aside also, as to him. 



M. P. RICH, The (BURKE v.). See Cases 
Nos. 2,161 and 2,162. 



Case JSTo. 9,898. 

The M, R. BRAZOS. 

[10 Ben. 435.] i 

District Court, S. D. New York. May, 1879. 

Collision — Tug axd Bath House — Engine 
Catching on tue Centre — Jouisdiotion. 

1. The steam-tug B., having three barges in 
tow, went into the cove at the foot of 65th street. 
East river, to take up a fourth. In coming in, 
her engine caught on the centre and she drifted 
towards tlie rocks. The pilot, as soon as possi- 
ble, turned her head out of the cove and went 
ahead, but before he could get out, she was car- 
ried by the tide so near the point as to run 
against the corner of a floating bath house which 
was moored to the shore there: Hdd, that the 
bath house was not a vessel; 

2. The admiralty had jurisdiction of a libel 
filed by the owner of the bath house against the 
tug, to recover the damages caused by the tug; 

[Cited in Snyder v. Floating Dry Dock, 22 
Fed. 686;- Homer Ramsdell Transp. Co. 
V. Compagnie Generale Transatlantique, 63 
Fed. 848.] 

3. The tug was not in fault for the engine's 
catching on the centre, or in her navigation oth- 
erwise, and the libel must be dismissed. 

In admiralty. 

D. McMahon, for libelant. 

W. R. Beebe, for claimant 

OHOATE, District Judge. This is a libel 
for collision between the steam-tug M. R. 
Brazos and a floating bath house belonging 
to the libellant, August Brown, which was 
at the time of the collision, moored to the 
westerly shore of the East river, near the 
foot of East 65tb street. Between 56th and 
64th there is a cove, into which the tug had 
gone with three loaded boats in tow for the 
purpose of taking in tow a fourth boat or 
barge, loaded with manure, at a pier near 
the foot of East 63rd street. She was bound 
from New York to Saybrook, Conn. At 64th 
street, the upper or northerly end of the cove, 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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the shore sets out boldly into the river, form- 
ing a high point of rocks, against which the 
flood tide sets with considerable force. The 
libelant's bath house was moored to the 
rocky shore about sixty feet above this point, 
and it projected out into the river considera- 
bly further than this rocky point. It was 
framed with timbers and was about forty- 
nine^ feet long and thirty feet wide, and ex- 
cept for a short time at low tide it was whol- 
ly floating in the water. At low tide a 
small portion of it next the shore rested on 
the rocks under the surface of the water, the 
rest of it being afloat. It was secured to the 
shore by poles and chains, so arranged as to 
allow it to rise and fall with the tide, one 
end of the chains being fastened securely lo 
the structure itself and the other end being 
attached to pins inserted in holes di-illed in 
the rocks. Access to it from the shore was 
had over a gangway of planks. It was plac- 
ed there by permission of the department of 
docks of the city of New York, for the pur- 
pose of being used as a public bath, but it 
lay outside the bulkhead line as established 
at that time. It was so constructed that the 
tide flowed freely through it It was kept 
"afloat in part by the buoyancy of its mate- 
rials and in part by barrels underneath some 
of its outer timbers. 

The collision happened about ten o'clock on 
Sunday morning, August 31st, 1873. The 
day was warm and fine and the river at the 
time was free from other vessels. The tug 
having gone into the cove for this fourth 
boat and come out without taking her up 
and proceeding on her voyage up the East 
river, came so near to the bath house that 
the barge, on her port side, struck against 
the outer and lower comer of the bath house, 
injuring and shattering it so that it fell 
apart and was carried off by the tide. The 
libel alleges that the collision was caused by 
the negligence of those in charge of the tug. 
It is objected by the claimant, the owner 
of the tug, that the court has no jurisdiction 
of the cause, on the ground that the injury 
complained of was not on the water but on 
the land, within the meaning of the rule gov- 
erning the jurisdiction of the admiralty 
courts in actions for marine torts. It is 
clear that the libelant's bath house, though 
described in his libel as a "vessel," was not 
a vessel constructed or used or intended to 
be used as an instrument of commerce or 
navigation. The test, however, of the juris- 
diction of the courts of admiralty in respect 
to torts, is whether the place of the alleged 
injury was "on the water." The Maud Web- 
ster [Case No. 9,302], and cases cited. Tliis 
stmcture cannot be said to have become a 
part of the land. Its connection wilh the 
shore was for a temporary purpose. The 
testimony shows that it was a movable struc- 
ture, moored in this place in tide waters, for 
use as a bath house during the summer 
months, the design of the owner being to dis- 
connect it from the shore in the autumn and 
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float it away to some more suitable place 'for 
laying it up during the winter. Tlie mode 
of its attachment to the shore was adapted 
to this purpose and was such that it could be 
readily disconnected. I do not see that the 
case is any different from what it would be 
if the bath house had been moored at anchor 
in the same place or out in the middle of the 
river. The case is clearly distinguishable 
from the case of Tlie Maud Webster, cited 
above, in which it was held that the place 
where the denick which was injured stood 
Jbad become a part of the land. The libel- 
ant, therefore, has the right to have the case 
determined on the merits. 

The defence set up by the tug is that the 
iftjury was the result of inevitable accident— 
that while the tug was properly and for a 
lawful purpose and without negligence at- 
tempting to back up to the pier in the cove 
to take in tow the boat loaded with manure, 
her engine, without fault on the part of the 
engineer, caught on the centre; that she 
used all proper diligence in prying the engine 
off the centre, and that in the situation in 
which she then was, having been drifted by 
the tide while thus helpless towards the 
rocks on the pomt at 64th street, the only 
proper and prudent course to avoid going 
ashore was to head out into the river and go 
ahead with all speed; that she did this with 
all possible expedition and thereby succeeded 
in avoiding the point, but the tide still set- 
ting her up towards the corner of the bath 
house after she cleai-ed the point, she had not 
gained sufficient headway to clear the bath 
house, and that without fault on her part, 
the boat on her port side struck the comer of 
the bath house and did the injury complain- 
ed of. This defence is, I think, made out. 
The testimony in this case shows very clearly 
that the catching of the engine on the centre 
is an accident which cannot, by the exercise 
of any degree of watchfulness be anticipated 
or by any precaution prevented, and that it 
does not show any defect in the machinery 
or want of care in the engineer. Up to the 
time the engine so caught on the centre the 
management of the tug was without fault. 
She had a perfect right to come into this cove 
to take the boat in tow. She lay there off 
the pier a short time, drifting slowly up with 
the tide, stopped, or almost stopped, and hail- 
ed those in charge of the boat to be taken up. 
Her attempted movement by backing to take 
up the boat, which was in an eddy setting 
down along, the shore on the inside of the 
cove, was proper. The drifting of the boat 
towards the point while her engine, was 
caught made it impossible for her to resume 
this movement. Her pilot immediately did 
what was obviously the only safe thing for 
him to do, turn her head to the river and go 
ahead as fast as he could. By doing so he 
cleared the point only by about fifteen feet 
The evidence shows that when he thus start- 
ed to go ahead he put his wheel a-port so as 
to head her out into the river; that she graz- 
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ed so near the rocks at the point that it was 
necessary to put the wheel amidships in 
passing in order to throw the stern of the 
tow off from the rocks, and that when the 
stem of the tow had got by the bath house 
he attempted to keep the stem of the tow 
from coming in contact with the bath house 
by putting his wheel to starboard in order to 
throw the stern off. It was a very close 
thing between the force of the tide setting up 
the river and the headway of the tug driving 
her out into the liver, and the force of the 
tide proved too strong. But the real cause 
of the collision was the catching of the en- 
gine on the centre and the consequent drift- 
ing of the tug and tow into a position where, 
with the exercise of all reasonable care and 
skill, it was impossible to avoid coming in 
contact with the bath house. There was no 
fault in the construction or motive power of 
the tug. She had no larger tow than she 
could properly manage. Her pilot was fa- 
miliar with the navigation of the river; he 
knew the set and force of the tide and the 
nature of the navigation he had to encounter 
in going into this cove. It is tme that he 
had not actually been to this pier before, but 
that is immaterial, as he was familiar by fre- 
quent observation in navigating the river 
with the tides at this place, and there was 
neither negligence in going into the pier nor 
want of skill in endeavoring to extricate the 
tow from the situation in which she was un- 
avoidably placed while there. I have given 
no weight to the suggestion that the bath 
house was an obstmction to navigation. I 
do not perceive that, if that were so, the tug 
could justify her <5wn negligence in running 
against it. Libel dismissed with costs. 



Case I^o. 9,898a. 

The M. S. BACON v. ERIE & W. TRANSP 
CO. 

[5 Oin. Law Bui. 637; 26 Int. Rev. Rec. 316.] 

Circuit Court, W. D. Pennsylvania. Aug. 20, 
1880. 

Dbmukuage— Promptness in Delivering Cakgo- 
CusTOM OP Unloading. 

1. An express stipulation for demurrage in a 
contract of affreightment is not necessary to en- 
title the owner of a vessel to compensation for 
the unnecessary or improper detention in loading 
or unloading. 

2. Reasonable promptitude in delivering a car- 
go at its point of shipment, and in receiving it 
at its destination, is a duty implied in such con- 
tracts, and for a violation of it, damages in the 
nature of demurrage are recoverable. 

3. "Where it is the prevailing custom at the 
lake ports for grain-bearing vessels to unload in 
the order of their arrival, the ship owner must 
await his turn for a reasonable time, to be meas- 
ured by the ordinary volume and the exigencies 
of trade at the place of discharge. 

4. In view of so well established and so rea- 
sonable a custom, it is not within the province 
of a ship owner, by notice to a consignee, to de- 
fine an arbitrary period within whi(2i his cargo 
must be discharged. 
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[Appeal from tlie district court of the Unit- 
ed States for the Western district of Penn- 
sylvania.] 

In admiralty. 

F. F. aiarshall, for appellant. 
J. M. Stoner, for appellee. 

McKENNAN, Circuit Judge. An express 
stipulation for demurrage in a contract of af- 
freightment is not necessary to entitle the 
owner of a vessel to compensation for her un- 
necessary or improper detention in loading or 
unloading. Reasonable promptitude in deliv- 
ering a cargo at its point of shipment, and re- 
ceiving it at its destination, is a duty im- 
plied in such contracts, and for a violation of 
it, damages in the nature of demmxage ai'e 
recoverable. This is too weU settled in Bug- 
land and this country to need discussion or 
authority. Whether the consignee of a cargo, 
who is not its owner, is chargeable with such 
damages it is unnecessary to consider, be- 
cause the respondent is admitted to have 
been the shipper of the cargo, and hence as a 
party to the contract of affreightment, is ac- 
countable for any breach of an obligation im- 
ported by it. The Hyperian [Case No. 6,987]. 
Was the vessel here subjected to unwanunta- 
ble delay in discharging her cargo? This is 
the decisive question in the case. 

On the 20th of October, 1875, the respond- 
ent shipped on the libellant vessel, at Chicago, 
a, cargo of corn, consigned to itself, at Erie, 
Penn. The vessel reached Erie on the 26th 
of October, and her master promptly report- 
ed to the respondent's agent, and was told 
that "we would unload him as soon as it 
came his turn; that there were four vessels 
ahead of him." The respondent has the con- 
trol and possession of the only two elevators 
at Erie, and as soon as the vessels arriving 
before liie Bacon were unladen, the discharge 
of her cargo was commenced, viz.: October 
30, about 2 o'clock p. m., and was finished in 
the forenoon of the 31st. The libellant claims 
damages for four days, alleging improper de- 
tention. That it was the right of respond- 
ent to require the cargo of the vessel to be 
unloaded at the Erie elevator is unquestiona- 
ble, and that the facility and dispatch of such 
method of discharge was advantageous to 
the vessel is obvious. If other vessels with 
the same consignment, arrived in port before 
her, and were awaiting the discharge of their 
cargoes, she was entitled to a iterth at the 
elevators only in her turn, and her neoessai*y 
detention for a reasonable time, under these 
circumstances, is not imputable to the re- 
spondent as a wrong. This is the result of 
the proofs as to the prevailing custom at the 
ports on the lakes, and especially at the port 
of Erie, and of accepted decisions by English 
and American courts. Upon this point the 
master of the Bacon testifies: "I don't know 
that it is the custom at all the lake ports for 
the first vessel at the elevator to be unloaded 
first." William Christie, another witness for 



+he libellant,' is more explicit: "It is custom- 
ary for vessels loaded with gi-ain to wait 
their turn to unload in the order of their ar- 
rival at the elevators; in fact, you have got 
to wait your turn wherever you go." And 
again, J. O. Van Scoter says: "It is the usage 
and custom throughout the lakes, for grain- 
bearing vessels consigned to the same eleva- 
tors to wait their turns to be unloaded, in the 
order of their arrival; of com'se when an 
elevator is disabled, the consignee has more 
time." All the testimony on both sides is 
concurrent with this. Now, in view of so 
well established and so reasonable a custom, 
it is not within the province of a ship owner 
by notice to a consignee, to define an arbi- 
trary period within which his cargo must be 
discharged. If he must imload in his turn, 
he must await it for a reasonable time, to be 
measured by the ordinary volume and exigen- 
cies of trade at the place of discharge, and 
it would be a solecism to affirm that the con- 
sequent necessary delay can be treated as a 
wrong, upon which to found a claim for dam- 
ages. 

The subject is fully discussed and the result 
of the cases touching it is clearly stated by 
Chief Justice Denio, in Cross v. Beard, 26 N. 
■y. 85. After speaking of the effect of an 
agreement for demurrage in a charter party, 
he says: "But the rule is somewhat different 
when no period of delay is fixed by the con- 
tract There a reasonable time is implied, 
and this is to be determined upon by a regai'd 
to all the circumstances legitimatdy bearing 
upon the case, and is a question for the jiny. 
* * * If it be conceded that the defendant 
had a right to require that the coals should 
be delivered upon his own deck, he was guilty 
of no fault or breach of contract in delaying 
the plaintiff's vessel until she came up to 
the dock by taking her turn among the other 
vessels which were also waiting to be dis- 
charged, unless he was guilty of some fault 
in suffering such an accumulation of craft 
laden with cargo for himself, for the same 
wharf, at the same time." See, also, Kodg- 
ers T. Forresters, 2 Camp. 483, and Burmes- 
ter V. Hodgson, Id. 488. 

The only question then is, was there a cul- 
pable detention of the vessel for an unreason- 
able time? She reported to the consignee in 
the afternoon of October 26, and the dis- 
charge of her cargo was completed in the 
forenoon of the 31st; four vessels had pre- 
cedence over the Bacon. There is nothing to 
indicate that this number of- vessels, eon- 
signed to the respondent, in port at the same 
time, was extraordinary, especially so near 
the period of closing navigation, nor that the 
delay in unloading the Bacon was at aU. un- 
reasonable. On the confai-y, all practicable 
dispatch seems to have been afforded her, and 
the respondent was not therefore in default. 

And now, August 20, 1880, this cause hav- 
ing been heard upon the pleadings and proof, 
and having been argued by the proctors of 
the parties respectively, it is here adjudged 
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and ordered that the decree of the district 
court be reversed, that the libel be dismissed, 
and the libellants and their stipulators pay 
to the respondent its costs in the district 
eomrt, as -well as in this court, to be tased 
by the clerk. 



MUOKKY (GOODFBLLOW v.). 
No. 5,537. 



See Case 



Case K"o. 9,899. 

Ex parte MUDD. 

District Court, S. D. Florida. Sept., 1868. 

Homicide — Murder of the President of the 

United States n; Time op Wab— Military 

Tribunal — Amnesty Proclamation 1868. 

1. The crime of irmrdering the president of 
the United States, in time of civil war is triable 
by a military commission. 

2. The crime of being accessory to the murder 
of the president was not embraced in the amnes- 
ty proclamation of 1868. 

[Decided by BOYNTON, District Judge. No- 
where reported; opinion not now accessible. 
The above statement of'thepoints determined 
was taken from 2 Brightly, Dig. 101, 140.] 



Case No. 9,900. 

MUDD V. CLEMENTS. 

[3 Cranch. C. C. 3.] i 

Circuit Court, District of Columbia. Dec, 1826. 

Seduction — Action by Fathek—Loss* of Serv- 
ice — Under Promise of Marriage — Evidence 
— Form of Action. 

1. In an action upon the case for seduction of 
the plaintiff's daughter, per quod servitium 
amisit, the plaintiff may give evidence that the 
defendant promised to marry the daughter, as 
a means of the seduction. 

2. An action upon the case will lie for seduc- 
tion of the plaintiff's daughter, whereby he lost 
her service. 

Action upon the case for seducing plaintiff's 
daughter, whereby he lost her service. Dam- 
ages laid at $2,000. 

Mr. Lear, for plaintiff, offered to prove a 
promise of marriage as the means of seduc- 
tion. 

The defendant's counsel, Mr. Marbury, ob- 
jected, and cited 2 Phil. Ev. 159; TuUidge 
v. Wade. 3 Wils. 18; Dodd v. Norris, 3 Camp. 
519, and Foster v. Scoffield, 1 Johns. 297. 

But THE COURT, (nem. con.) permitted 
the evidence to be given for the purpose of 
sliowing the means by which the defendant 
accomplished the seduction; and the defend- 
ant took- a bill of exceptions. See Starkie, 
Ev. pt. 4, pp. 1309, 1310; Peake, Ev. 355; and 
Elliott V. Nicklin, 5 Price, 641. 

The defendant's counsel then prayed the 

1 [Reported Sy Hon. AYilliam Cranch, Chief 
Judge.] 



court to instruct the jmr that this action 
upon the case would not lie, and that the 
action had been misconceived. 

But THE COURT (nem. con.) refused, say- 
ing that they might move it in arrest of judg- 
ment, if it were a substantial objection. See- 
1 Chit. PL 138; 2 Chit. PI. 265, 271, 315, 
422; 3 Starkie, Ev. (Am. Ed.) 1307, 1308, 
note 1; Bennett v. Allcott, 2 Term R. 167 j 
Woodward v. Walton, 2 Bos. & P. N. R. 476; 
Macfadzen v. Olivant, 6 East, 387; Parker 
V. Elliotte, Gilmer, 33. 6 Munf. 587. 

The defendant took his second bill of ex- 
ceptions. 

Verdict for plaintiff ?2,000. There was no' 
motion made in arrest of judgment, nor any 
writ of error issued. 



MUDD (CRIPPS v.). See Case No. 3,391. 

MUDD (FRERE v.). See Case No. 5,107. 

MUGGRIDGB (PARKER v.). See Case No. 
10,743, 

MUHLENBRINK fTTNITED STATES v.). 
See Case No. 15,831. 

MUIR, In re. See Case No. 13,196. 



Case No. 9,901. 

MUIR et al. v. The BRISK et al. 

[4 Ben 252.] i 

District Court, B. D. New York. June, 1870. 

Shipping — Possession — Master — Lien — Loading 

Vessel While in Custody — Bonding 

After Decree — Appeal. 

1. The owners of a British vessel filed a libel, 
to recover possession of her, against the master 
who claimed to have a lien upon her, under the 
English law, and to hold her by reason of such 
lien; and, after the vessel had been seized by 
the master, under the process in the action, the 
owners, through a new master whom they had 
appointed, chartered the vessel, and by consent 
of the marshal, but without the permission of 
the court, began to load the vessel under the 
charter: Meld, that the fact, that the master 
claimed a lien on the vessel, under the English 
law, furnished no ground for his refusal to de- 
liver the vessel to her owners. 

2. A court of admiralty has the right to de- 
cline to entertain jurisdiction, where all the 
parties are foreigners resident abroad. 

3. The act of the owners, in interfering as they 
had done with the vessel, while in the custody 
of the law, would well justify the court in de- 
clining to exercise jurisdiction in the premises, 
but as that had been done witli the consent of 
the marshal, and the lights of the defendant 
could be otherwise protected, the court would de- 
cree that the libellants recover possession of the 
vessel without costs, on their paying into court 
the inward freight collected by them, less the 
usual inward charges, including unloading and 
crew's wages, as security for the payment of any 
sum found due to the master, in an action to be 
brought by him within twenty days, if he was so 
advised. 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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4. After such decree was entered, the respond- 
ent gave notice of appeal, but took no steps to 
perfect his appeal for several days, and the own- 
ers applied to the court for leave to bond the 
vessel: Held, that the court would not grant 
leave to bond the vessel, but would direct that 
the decree be executed, unless the respondent 
perfected his appeal, and procured the cause to 
be transmitted to the appellate court within two 
days. 

In admiralty. 

Emerson, Goodrich & Wheeler, for libel- 
lants. 
Beebe, Donohue & Cooke, for respondent. 

BENEDICT, District Judge. This is an ac- 
tion brought by the libellants William Muir 
and others, claiming to be the sole and only 
owners of the British brig Brisk, to obtain 
possession of that vessel from the defendant, 
Alfred Morine, "who claims to hold the ves- 
sel as the master thereof, and denies the right 
of the libellants to remove him. The defend- 
ant by his answer puts the libellants to their 
pi'oof of ownership, and sets up in opposition 
to the demand of the libellants, the fact that 
he has a claim against the owners for wages 
and advances as master, which the libellants 
have not oEEered to pay, and for which by the 
law of England, he has a lien upon the vessel 
and her freight, by reason of which he in- 
sists that this court should, refuse the decree 
pi-ayed for by the libelants. ~ 

The evidence of ownership introduced by 
the libellants, I consider to be sufficient to en- 
title them to the relief prayed for; certainly, 
in the absence of any countervailing evidence, 
or any suggestion that any other parties are 
the owners of this vessel. As to the fact 
that the defendant has an unpaid demand for 
wages and disbursements, for which the law 
of England gives him a lien upon the ship 
and. freight, it is only necessary to say that, 
assuming the facts to be as set up, they af- 
ford no reason for refusing to the owners the 
possession of the ship, to which thej^ are en- 
titled as being the sole owners. A lien for 
wages and disbursements cannot give to the 
master a legal right to the possession of the 
vessel, as against his owners. Cases might 
be imagined, disclosing such equities and pre- 
senting such features of hardship in the deal- 
ings of owners with their master, as would 
justity a court of admiralty in refusing the 
aid of its decree in favor of owners who re- 
fuse to do equity, but this case presents no 
such features. These owners are not shown 
to be irresponsible— they offer to give the de- 
fendant security to pay any sum which may 
be due him, while they deny that anything is 
due. It would follow therefore that the 
libellants, upon such a state of facts, must be 
entitled to the decree, which they seek by this 
action to obtain. But a circumstance has 
been proved in the case which, considering 
that the vessel in question is foreign, and all 
the parties to** the action foreigners residing 
in a foreign country, makes it proper in my 
opinion for this court, to decline to exercise 



jurisdiction in this case, except upon the con- 
dition hereafter to be stated. 

The right of the court of admiralty, to de- 
cline to enteitain jurisdiction, when all the 
parties are foreigners residing abroad, has 
been often declared. The Martin, 4 C. Rob. 
Adm. 293; Davis v. Leslie [Case No. 3,639]; 
Coote, Adm. 47. 

The circumstance to which I allude is this, 
that since the. seizure of the vessel by the 
marshal under the process issued in this ac- 
tion, at the instance of the libellants, and 
while the vessel was thus in the custody of 
the law, awaiting the determination of this 
court, the libellants without any permission 
from the court, have caused the vessel to be 
loaded with a cargo shipped for a foreign 
voyage, and she is now nearly full of cargo be- 
longing to third parties, laden under a char- 
ter paity executed by one Banks, who is the 
master whom the libellants seek to place in 
command of the vessel instead of the de- 
fendant. 

This extraordinary mode of dealing with a 
vessel in custody of the law, on the part of 
foreigners who were seeking the decree of this 
court to put them in possession of the vessel, 
would well justify the court in exercising its 
privilege to decline jurisdiction in the prem- 
ises. 

No reason is seen why the aid of the court 
should be invoked by parties, who by their 
acts show that they do not consider any de- 
cree of the court necessary, to enable them 
to assume possession and control of the vessel. 
But it also appears, and the statement has 
caused ijie sui-prise, that the action of the 
libellants in loading their ship was with the 
knowledge and consent of the marshal. For 
this reason, therefore, and because the result 
of this action of the officer of the court, might 
be to work serious inconvenience and loss, if 
no decree were here pronounced, and inas- 
much as all the rights of the defendant can 
be protected by making the payment of the 
freight into court a condition of exercising 
jurisdiction, that course wiU be adopted in- 
stead of absolutely declining to render a de- 
cree. If, then, the libellants deposit in the 
registi-y of the court the amount of the in- 
ward freight by them collected, less only the 
usual inward charges, including unloading 
and crew's wages, such freight to remain sub- 
ject to the order of the court, as security for 
any sum which the defendant may recover 
against the owners of this vessel or said 
freight, in an action, to be brought within 
twenty days, in case he be so advised, the 
court will entertain jurisdiction, and a decree 
be entered in favor of the libellants without 
costs. If such freight be not so deposited 
within forty-eight hours, after notice of this 
determination, a decree will be entered dis- 
missing the libel. 

Upon the entry of the decree above men- 
tioned, the defendant at once filed and served 
a notice of intention to appeal in the usual 
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form, but for five days thereafter took no 
steps to perfect his appeal and gave no se- 
■curity- Upon these facts, and affidavits 
showing that the detention of the vessel 
would involve serious loss, the libellants 
moved for a release of the vessel on bail, 

BENEDICT, District Judge. No reason is 
assigned for the omission to make this appli- 
cation at an earlier stage in the cause. One 
reason given for the application at this time, 
is that she is under a charter and loaded and 
ready for sea. This charter and loading of 
the vessel has been before alluded to in dis- 
posing of the cause upon the merits, and it is 
sufficient to say here, that the embarrassment 
growing out of the charter and loading of this 
vessel was caused by the libellants them- 
selves, when they assumed to charter and 
load a vessel while in custody of the law, and 
can not be considered as one of the ordinary 
incidents attending a possessory action. 
Under the circumstances, the position of 
the vessel, arising from her charter, does not 
appeal veiy strongly to the consideration of 
the court. Furthermore an order to release 
a vessel on bail, is an interlocutory order 
made pending the determination of the court 
upon the issues raised, to avoid the expense 
and loss incident to delay in the determina- 
tion of those issues. When therefore the 
court has made its decree, the reason for mak- 
ing such an order no longer exists, and it is 
not seen what form of security could well be 
taken from the libellants here, in an action 
like the present, after an absolute decree 
made in their favor, which it is the duty of 
the court to see duly executed. The delay 
sought to be protected against, is not delay in 
this court, but in thfe appellate court. 

I do not say that a state of facts might not 
be presented, which would make it incum- 
bent upon this court, to direct the release of 
a vessel, held in a possessory action, even aft- 
er final decree in the cause, and before an ap- 
peal; but in the present case, the delay 
sought to be protected against, is not delay in 
this court, but anticipated delay in the ap- 
pellate court; for notice of appeal has been 
filed, and the appeal can be perfected without 
delay, and the application can at once be 
made to the appellate eomrt. The order 
which I propose to make, will enable relief 
to be obtained more speedily by an applica- 
tion to that court than by the present motion 
here, and, therefore, I do not consider the in- 
terposition of this court, in the manner pro- 
posed, to be necessary. An order can be 
made to prevent further delay in this court, 
and insure the transmission of the cause to 
the appellate court without fuither delay, by 
shortening the time usually allowed for per- 
fecting the appeal. It is accordingly directed 
that the decree of this court be executed, un- 
less the defendant perfect his appeal, and pro- 
cure the cause to be transmitted to the cir- 
cuit court, within two days from the making 
of this order. 



Case KTo. 9,903. 

MUIR V. GEIGER. 

[1 Cranch, 0. 0. 323.] i 

Circuit Court, District of Columbia. July 
Term, 1806. 

Payment — Receipt of Boxd of Third Person. 

A receipt of a bond of a third person "in part 
pay" of a precedent debt is conclusive evidence 
of payment to that extent, although liie obligor 
was insolvent at the time of the receipt given. 

Indebitatus assumpsit, for a desk and book- 
case sold and delivered. The defendant pro- 
duced a receipt from the plaintiff, for a bond 
of one Allison, for £16. 14s. 10%d., "in part 
pay on a desk and bookcase." 

The COUST (DUGKETT, Circuit Judge, ab- 
sent,) said it was conclusive evidence that the 
bond was received in part payment, although 
the bond might have been unproductive, and 
Allison insolvent at the time. 



Case KTo. 9,903. 

MUIR V. JENKINS. 
f2 Cranch. C. C 18.] t 

Circuit Court, District of Columbia. Dee. 

Term, 1810. 
Notes— Negotiabilit? — Action bt Holder. 

The indorsee of a promissory note, not payable 
to order, but expressed to be "negotiable at the 
Bank of Discount and Deposit," may maintain 
an action upon it in his own name, against the 
maker. 

[Cited in Bank of Sherman v. Apperson, 4 
Fed. 29.] 

Jenkins made a note for $250, payable to 
Stebbins, without the words "or order," but 
made "negotiable at the Bank of Discount 
and Deposit." Stebbins indorsed it to the 
plaintiff. There was a verdict for the plain- 
tiff, and a motion in arrest of judgment, by 
Caldwell & Porter, the defendant's counsel. 

Mr. Jones, for plaintiff, contended that a 
promissory note, without the words "or or- 
der," is a note within the statute of Anne, so 
as to enable the payee to maintain an action 
thereon under the statute. That if it is a 
note within the statute for one purpose, it 
is so for all other purposes; and that there- 
fore an indorsee of a note, not payable to or- 
der, may maintain an action in his own name 
under the statute. Nicholson v. Sedgwick, 1 
Ld. Raym. 180; -Burchell v. Slocock, 2 Ld. 
Raym. 1545; Smith v, Kendall, 6 Term R. 
123; Chit Bills, 48, 108; Gibson v. Mmet, 1 
H, Bl, 569, 3 Term. R. 481; Tatlock v. Harris, 
3 Term R. 174, 

Caldwell & Porter, for defendant, cited Car- 
los V. Faneourt, 5 Term R. 482; Hodges v. 
Steward, 1 Salk. 125; Hill v. Lewis, Id. 133; 
Nicholson v. Sedgwick, 1 Ld. Raym. 180; 
Chit. BiUs, 48; Imp. Mod. Pleader, 390; and 
contended that the words "negotiable at the 
Bank of Discount and Deposit at "Washing- 
ton," only confine the negotiability of the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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note to tliat place, or make it payable out of a 
particular fund; that promissory notes are 
put upon the same footing as inland bills; 
and that an inland hill, not payable to order, 
is not negotiable. They cited also. Smith t. 
Kendall, 6 Term E. 123; Banbury v. Lisset, 
2 Strange, 1211; Chamberlyn t. Delarive, 2 
Wils. 353; Dawkes t. De Lorane, 3 WUs. 207; 
Chit. Bills, 174; Evans, Bills, 139; Kyd, 34, 
35, 63, 96, 97; Esp. 26. 

Mr. Morsell, for plaintiff, in reply, cited 
Roberts v. Peake, 1 Burrows, 323, -where the 
note was not payable to order, and was only 
payable upon an uncertain contingency; and 
the court decided that it was not a negotiable 
note, because the contingency was uncertain, 
without noticing the objection that it was not 
payable to order. 

The COtJET (CEANOH, Chief Judge, con- 
tra) overruled the motion in arrest, and ren- 
dered judgment for the plaintifE, on the 
ground that it was the intention of the de- 
fendant to make a negotiable instrument. 



Case K"o. 9,904. 

MUIRHEAD T. ALDEIDGE et al. 

[14 N. B. R. 249; 2 N, T. "Wltly. Dig. 480; 33 
Leg. Int 213-11 

Circuit Court, D. New Jersey. March 28, 1876.2 

Husband and "Wife— Wife's PnoPEUTr— Accu- 
mulated BT HOSBASD— BaNKKDPTCY. 

Where the, husband receives money from his 
wife, and engages in transactions in real estate, 
in her name,, until he accumulates property of 
considerable value by his skill and energy, the 
property is liable to his assignee. 

Appeal from the decree of the district court. 

[This was a proceeding by William Muir- 
head, assignee in bankruptcy of Thomas Al- 
dridge, against Thomas Aldridge and others 
to obtain a conveyance of certain property al- 
leged to belong to the bankrupt.] 

McKBNNAN, Circuit Judge. The main pur- 
pose of the complainant's bill is to obtain a 
conveyance to him, as the assignee in bank- 
ruptcy oE Thomas Aldridge, of certain real 
estate, desci-ibed in the bill, the title to which 
is apparently in Mrs. Aldridge, but is claimed 
to be meritoriously in her husband. This real 
estate was acquired and conveyed to Mrs. 
Aldridge during her coverture, and so is al- 
leged to be her separate property. By the 
laws of the state of New Jersey (see Dixon's 
Dig. 547), every married woman is invested 
with the capacity "to receive, by gift, grant, 
devise, or bequest, and to hold to her sole and 
separate use, as if she were a single female, 
real and personal property," independently of 
the control or disposal of her husband, and 
without liability for his debts. ^According to 
the obvious import of the statute, the courts 



1 [Reprinted from 14 N. B. R, 249, by permis- 
sion. 2 N. Y. WMy. Dig. 480, contains only a 
partial report.] 

2 [Reversed in 101 U. S. 397.] 
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of the state, in numerous decisions, have con- 
strued it to authorize the acquisition by a 
married woman of personal property and real 
estate, and to intercept the common-law right 
of her husband to reduce her personal prop- 
erty to possession, and to appropriate the 
rents, issues, and profits of her real estate as 
an incident of his initiate estate by the cour- 
tesy. And it has also been held that where 
a deed is made to a married woman she is, 
prima facie, to be taken as having paid the 
consideration stated in it out of her separate 
property, thus assimilating her as to this, to 
every other gi-antee, and placing her in a more 
advantageous position than is assigned to her- 
by the courts of other states, in which simi- 
lar laws exist. But as a mere presumption, 
the primary effect of wh'Ch is to impose the 
burden of proof upon the party who gainsays 
it, it will not outweigh, satisfactory evidence 
that her separate means were entirely insuf- 
ficient, or even grossly inadequate, to pay 
the consideration of the conveyance. When, 
therefore, the title to real estate is conveyed 
to a married woman, she must be considered 
the bona fide owner of it, as if she were a 
single female. But It must be intrenched in 
the real good faith by which an honest acqui- 
sition is distinguished. If it is purchased by 
her or for her, no matter by whom, its va- 
lidity cannot and ought not to be questioned. 
But if she has no separate estate, or that is 
disproportionately small, compared with the 
consideration ostensibly furnished by her, and 
her means are materially supplemented by 
her husband's contribution from resources, 
whether money or its equivalent, which he 
could not rightfully so apply, such a transaction 
does not specially invite, as it certainly does 
not deserve, any legal sanction. 

These general principles seem to me to bethe 
dear result of all the cases discussed on both 
sides in the argument, and the decision of the 
cause to depend, therefore, upon -the solution 
of the question, whether the several parcels 
of real estate described in the bill were ac- 
quired by Mrs. Aldridge, by ttie appropriation 
of her own separate means to their purchase, 
or whether her husband ought to be regard- 
ed as their real owner, by reason of his hav- 
ing contributed the chief part of the considera- 
tion paid for them. It would involve un- 
necessary elaboration to discuss in detail the 
evidence in the record touching this inquiry. 
It is sufficient to say that, after a careful col- 
lation and consideration of it, I am convinced 
that the prayer of the bill ought to be allowed. 
During nine years, from 1861 to 1870, twenty- 
one pieces of real estate, of various kinds, 
were purchased for and conveyed to Mrs. Al- 
dridge, for the aggregate consideration of 
about thirty-three thousand dollars. Of these 
properties, portions were sold and exchanged, 
and buildings were erected on some of themr 
and there remains, as the net result of these 
operations, property nearly equal to twenty 
thousand dollars in value, nominally belong- 
ing to her. Now, what was the extent of 
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lier agency in producing tliis result? A con- 
tribution to the purcliase money in all of about 
three thousand dollars, probably considerably 
less than that. Whatever additional contribu- 
tion -was required ^;^'as either supplied by her 
husband or was obtained upon the credit of the 
propei'ty purchased,by mortgages executed by 
both of them, and by re-sales ,at advanced 
prices. Nor was the money employed the 
most fruitful source of 'the accumulating 
profits accruing from these investments. They 
were obviously much more largely due to the 
skill and sagacity with which the selection of 
properties was made; with which negotia- 
tions in reference to them were conducted; 
with which contracts of purchase and modes 
of payment were arranged; with which re- 
sales and exchanges were affected; and with 
which improvements were devised and made, 
and to the discreet judgment and vigilance 
exercised generally in the management of these 
transactions. Th's efficiency was ceitainly 
not supplied by the wife. She was informed 
by her husband of the plans which he had 
conceived, and was consulted by him; but the 
degree of conti'ol and supervision over their 
execution, which she exercised was only such, 
in her own words, "as it was necessary and 
proper for a lady to do." Hei' husband devised 
and executed them, and it was almost wholly 
by reason of his skill, experience, judgment, 
diligence, and services, that they bore such 
fi-uit; and this remarkable consequence follow- 
ed, that while the services of the husband were 
the chief agency in creating the wealtii of the 
wife, and its proportions were steadily ex- 
panded under his vigilant and skillful manipu- 
lation, his debts were uncared for, and the 
earnings, to which his creditors had a just 
right, were diverted to swell the nominal ac- 
quisitions of his wife. And when he filed his 
petition in 1873, for the benefit of the bank- 
nipt law [of 1867 (14 Stat. 517)], his schedule 
was barren of any available assets. Laws 
for the protection of married women were not 
enacted to sanctify such results. If they can 
be so perverted they are insti-umentalities of 
great injustice. They were never meant to 
afford any shelter for the misappropriated re- 
sources of a husband who is forgetful of his 
just obligations to others. They have a more 
benignant aim and operation. They were in- 
tended to provide a shield against the rapacity 
or improvidence of the husband, and against 
liability for debts not her own, and in which 
she ought not to be implicated. 

A debtor cannot be compelled to labor for 
his creditors, but he cannot divert the product 
of it to his own substantial benefit, by put- 
ting it into the form of property only nom- 
inally acquired by his wife. As was said, 
with characteristic emphasis and force, by 
Mr. Chief Justice Black, in Keeney v. Good, 21 
Pa. St. 349, 354: "But after supporting his 
family he must give the best exertions of his 
mind and body to his creditors. This is but 
his reasonable duty— a duty sanctioned by all 
laws, moral, civil, ard divine. No effectual 



mode of evading it has yet been invented. 
The usual' device of covering the property of 
the debtor, under the name of some friend or 
a member of his family, will only answer the 
purpose as long as it remains undiscovered. I 
need not sayhow deeply such shams are brand- 
ed by the law with marks of its detestation." 
Nor will the nominal agency of the husband 
for the wife be any more effectual. Doubt- 
less he may act for her in that capacity, in 
reference to her separate property, without 
thereby acquiring any interest in it or sub- 
jecting it to liability for his debts. But where 
it is employed as a device to cover his ac- 
quisitions under the name of his wife, it will 
prove unavailing. Again using the language 
of Chief Justice Black: "An ari*angement to 
buy property on her credit, and have it man- 
aged and paid for by him, as her agent, is 
too unsubstantial and too easily shammed to 
be at aU satisfactory. AH these things can 
be done by mere words, and words are but 
breath." 

The proofs in the cause convince one that 
the real estate claimed by the complainant 
is really the property of the respondent, Thom- 
as Aldridge; that the title to it was vested 
in his wife, in fraud of his creditors, and that 
a decree ought to be entered for its convey- 
ance by the respondents, according to the pray- 
er of the bill. Let a decree to that effect be 
prepared. 

[On an appeal, the cause was taken to the 
supreme court, where the decree of this court 
was reversed, and the cause remanded, with 
instructions to dismiss the bill with costs. 101 
U. S. 397.] 

e 

Case Wo. 9,905. 

In re MULDAUR et al. 
rS Ben. 65.] i 
District Court, S. D. New York. April, 187."). 
B.\SKRUPTcr — Assignee's CojrpENSATioN — At- 

TOUSET. 

1. An assignee in bankruptcy cannot be al- 
lowed anything, in addition to disbursements and 
the commissions provided for in section 5100 of 
the Revised Statutes of the United States, ex- 
cept for the services and at the rates set forth in 
general order, No. 80, adopted April 12, 1875. 

2. Nothing can be allowed him as "a reason- 
able compensation for his services" under section 
5099. 

3. The fact that the assignee is an attorney at 
law makes no difference. 

[In the matter of Emile H. Muldaur, Wil- 
liam S. Hall, and Edward A. Gobum, bank- 
mpts.] 

In this case the register certified that the 
assignee, who was an attorney at law, had 
presented a claim against the estate and ask- 
ed to be allowed to retain out of moneys in 
his hands, as a reasonable compensation for 
his services, under section 5,099 of the Re- 
vised Statutes of the United States, the sum 



1 [Reported by Bobert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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of $l,4So in addition to the percentage and 
■disbursements allowed hy law. 

BLATOHFORD, District Judge. Tliese 
l>ills are part of tlie accounts of the assignee. 
Under section 4998, subdivision 8, they are 
to be audited and passed by the register, "in 
the first instance. Under the new general 
order No. 30, the assignee cannot be allowed 
a.nything, in addition to disbursements and 
the commissions provided for in section 5100, 
•except for the services and at the rates set 
forth in such general order. Nothing can be 
.allowed to him as "a reasonable compensation 
for his services," under section 5099. The 
discretion of the court to make such allow- 
iince is taken away by such general order. The 
fact that the assignee is an attorney at law 
makes no difference. Fees cannot be allowed 
to an attorney at law, under said general 
order, except where he is "necessarily em- 
ployed by the assignee." Where the assignee 
is himself an attorney at law, he does not, as 
assignee, employ himself as an attorney at 
law. K he is a merchant, or banker, or en- 
gaged in any other occupation, or happens to 
be especially versed in any branch of busi- 
ness, his gifts or qualifications are incident 
to his personality, and he brings them all to 
the discharge of his duties as assignee. So, 
also, if he is an attorney at law. Moreover, 
where the assignee is an attorney at law, it is 
not, as a general thing, necessary for him to 
employ an attorney at law. These principles 
must be observed in auditing these accounts. 

[This case was subsequently heard upon the 
matter of the claim of Charles S. Baum, ex- 
punged by the register. Case No. 9,906.] 



Case ITo. 9,906. 

In re aiULDAUR et al. 

[S Ben. 127.] i 

District Court, S. D. New York. June, 1875. 

BANKRUPTOT — ^POTVER OF REGISTER — EXPUNGING 

Claim— Practice. 
Under general order in bankruptcy No. 34, a 
register has no power to expunge or diminish 
the daim of a creditor, if the creditor objects, 
but must require the parties to foriji an issue, to 
he certified to the court for determination. 

[This case was previously heard upon the 
application of the assignee to be allowed ad- 
ditional fees. Case No. 9,905.] 

In this matter [of Emile H. Muldaur and 
others,] the register certified to the court that 
the assignee had presented to him a petition 
for the re-examination of the claim filed 
against tlie estate by Charles S. Baum; that 
lie made an order for such re-examination, on 
which the creditor appeared, and evidence 
was taken on behalf of the assignee and of 
the creditor, which was submitted to the 
register for decision, and he thereupon, on 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



the 15th of February, 1875, made an order 
expunging the claim; that, thereafter, coun- 
sel for the assignee applied to him, on notice 
to the creditor, to take further action in the 
premises, which the register, considering the 
order of February 15th as valid, declined to 
take; and that, on request of said counsel, 
he certified the matter to the court. 

BLATCHFORD, District Judge. I under- 
stand general order No. 34 to mean, that, if 
the creditor objects to having his claim ex- 
punged or diminished, the register cannot 
order it to be expunged or diminished, but 
must require the parties to form an issue, to 
be certified to the court for determination. 
If, therefore, the attorney for Baum, prior 
to the making of the order of February 15th, 
1875, by the register, and after the testimony 
taken before the register was closed, took 
the ground, before the register, that the evi- 
dence taken did not justify the expunging or 
diminishing of the claim, tHe order of February 
15th ought now to be vacated, and the proceed- 
ings ought to be resumed at the stage at 
which they were before such order was made. 



Case ISTo. 9,907. 

MULFORD et al. v. PEARCE et al. 

[13 Blatehf. 173;* 2 Ban. & A. 190; 9 O. G. 
204.] 1 

Circuit Court, S. D. New York. . Nov. 3, 1875.2 

Patents— Chain for Hecklaces— Material — 
Gold Tdbisg. 

1. The claims of the letters patent granted to 
Lewis J. ilulford and others, l*'ebruary 24th, 
1874, for an "improvement 'in chains and chain 
links for necklaces, &c.," namely, "(1.) An or- 
namental chain for necklaces, &c., formed of 
alternate closed links A, and open spiral links 
B, substantially as shown and described; (2.) 
The open spiral links B, formed of coils of tub- 
ing, substantially as shown and described," cov- 
er new and patentable inventions. 

2. The distinctive feature of the ' invention 
consists in constructing the open spiral link of 
annealed gold tubing, such link possessing a pe- 
culiar elasticity, and being easily separated and 
united to another link wiQiout any injury to it- 
self or to the solid link into which it is sprung, 
and constantly preserving its elasticity and 
shape. 

3. The first claim is not a claim for an orna- 
mental chain composed of alternate closed links 
and open spiral links, without reference to the 
material of which the spiral link is made, but it 
is a claim for a chain composed of alternate 
closed links and open spiral links formed of one 
or more coils of gold tubing, as shown and de- 
scribed. 

4. The process of making gold tubing was well 
known to manufacturing jewellers, and, there- 
fore, it was not necessary to describe in the speci- 
fication how it has to be made. 

[Suit by Lewis J. Mulford and others 
against Thomas D. Pearce and others for 
the infringement of reissued letters patent 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge; reprinted in 2 Ban. & A. 190; and 
here republished by permission.] 

2 [Reversed in 102 U. S. 112.] 
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No. 5,774, granted to S. Cottle Feb. 24, 
1874, the original lettei-s patent No. 147,045 
having "been granted Feb. 3, 1874.] 

Benjamin F. Lee and Alwyn A. AlTord, 
for plaintiffs. 

Joseph O. Fraley and Henry Baldwin, Jr., 
for defendants. 

SHIPMAN, District Judge. This is a bill 
in equity, alleging an infringement by the 
defendants of reissued letters patent which 
were issued to the complainants on February 
24th, 1874, for an "improvement in chains 
and chain links for necklaces, &c.," and pray- 
ing for an injunction and an account. The 
defendants, admittmg in their answer the 
manufacture and sale of the patented article, 
deny the novelty or patentability of the al- 
leged invention, and further insist that the 
patent is invalid by reason of the vagueness 
of the specification. The specification states, 
that the "invention has for its object to fur- 
nish an improved chain for necklaces, &c., 
having links of peculiar construction, which 
enable all the links to be finished separate, 
and then put together to form the chain. 
The invention consists in an ornamental 
chain, whereof the links are connected to- 
gether by open spiral links B, finished before 
being connected together, the connection be- 
ing made by springing the finished links into 
each other in the manner described. A and 
B represent the links of the chain. The 
links A are round and closed, and are made 
and polished or colored separately from the 
other links. The links B, which constitute 
the peculiar feature of my invention, are 
formed of one or more coils of tubing of the 
proper length, so as to form a double spring 
link. Into each end of the tube forming the 
link B is soldered a small shot, as shown in 
the draAving, which shot gives a finish to the 
link. The links B may then be colored or 
polished, and the chain is formed by spruig- 
ing the links into each other. * * * « By 
this construction, the links may be made and 
finished in quantities, and the chain formed 
from the finished links by springing them 
into each other, to produce any desired com- 
binations of the links of the same or differ- 
ent kinds. Finishing the separate links in 
this way enables them to be more perfectly 
polished or colored, and with a greatly di- 
minished expenditure of labor and time, and 
enables the links to be put together without 
injuring them in the least, however highly 
they may be polished or colored." The 
claims of the inventor are: "(1.) An orna- 
mental chain for necklaces. &c,, formed of 
alternate closed links A and open spiral links 
B, substantially as shown and described; 
(2.) The open spiral links B, formed of coils 
of tubing, substantially as shown and de- 
scribed." 

Ornamental gold chains, formed of alter- 
nate closed links and spiral links, or of spiral 
links alone, have long been known. Chains 



composed of split rings which are "sprung" 
into each other, or into a solid link, are fa- 
miliar articles, and there can be no novelty 
in the mere shape or form of the chain, or 
of the link which is shown in the drawings 
of the patent. The distinctive feature of the 
invention does not consist in the fact that 
the link is spiral, but does consist in the con- 
struction of the open spiral link from a speci- 
fied material, viz., gold tubing. The article 
which is called tubing, in the jeweller's art, 
is made by drawing a strip of gold through 
a draw-plate, the gold strip having been 
placed around a copper wire in such a man- 
ner as to encase the wire. The copper wire, 
with the strip of gold around it, is then 
wound upon a mandrel and cut into proper 
lengths. The copper is destroyed by acid, 
leaving a hollow spiral link, which is bound 
with wire and annealed. The wire is then 
unfastened, and the link which is thus made 
possesses a peculiar elasticity not affected 
by the annealing, is easily separated and 
united to another link without any injury to 
itself or to the solid link into which it is 
sprung, and constantly preserves its elastic- 
ity and shape. 

The discovery which led to the invention 
consisted in the discovery of the fact that 
links made of tubing possessed a peculiar 
elasticity which was unaffected by anneal- 
ing. The invention was the application of 
this discovery to the production of a new and 
useful result, namely, the manufacture from 
tubing of ornamental chains which possess 
the following elements of novelty and util- 
ity: First. All the links can be completely 
finished and then put together without in- 
jury to the chain, and thereby the ai*ticle can 
be produced at a much less expense than had 
previously been necessary. Gold chains 
which are constructed in any other manner 
must be finished or polished or colored after 
the chain is completely formed, which is a 
difficult and somewhat expensive part of the 
manufacture, while, inasmuch as their links 
are sufficiently elastic to be united together 
or sprung tipon a solid link without injury 
to any part of the chain, the separate links 
can be made in quantities, and completely 
finished and polished before being united. 
Second. The elasticity of the spiral links is 
such that the chain can easily be separated 
by the fingers of the owner, and united in 
different forms and for different purposes, 
and reunited in the original chain, without 
detriment to the polish of the linlis, and with 
no loss of their elasticity. As has already 
been suggested, these features of novelty 
and utility do not result from the fact that 
the chaiQ is made in part from a spiral link, 
but from the fact that the spiral link is man- 
ufactured from a material which possesses 
a peculiar quality of permanent elasticity. 
The invention consists in the fact, that 
whether the inventor was or was not the 
first person to discover the peculiarity, he 
first utilized the discovery, and applied the 
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peculiar property of the material to a useful 
result in tlie manufacture of chains. 

It heing self-evident that chains composed 
of spiral links have been well known, it was 
insisted by the defendants that the chains 
heretofore in use possessed substantially the 
same qualities which are attributed to the 
patented article, and that the patented arti- 
cle has no advantage over the chains' which 
were introduced as exhibits, and which were 
made of gold split rings, or split links, in 
various forms. But, it was satisfactorily 
proved, that the split i-ings which ai-e manu- 
factured from solid gold wire compressed in 
dies, and made elastic by hammering, are 
not sufficiently elastic to permit the chain to 
be joined without injury to the material into 
which the split link is sprung, and this in- 
jury renders necessaiy a repolishing or fin- 
ishmg of the completed article. Again, if 
the chain of split gold links Is taken apart, 
the act of separation causes the coil to 
spring asunder, so that it loses its shape and 
its beauty, and, if a necessity of annealing 
arises, the process of annealing destroys its 
elasticity. Tlie difference between the pat- 
ented article and a chain made of split gold 
rings is clearly marked. It is a difiCerence 
in kind and not merely in degi'ee. 

Testimony was also offered by the defend- 
ants to prove that chains of spiral links, 
made of tubing, had been in use prior to 
the date of the invention, but the evidence 
failed to satisfy me that chains of open and 
unsoldered spiral links, made of tubing, had 
been manufactured prior to the date of the 
patent. Links had been made of tubing, 
which, after being united in a chain, were 
soldered together, and thus a chain was 
made which could not be taken apart, and 
which required finishing and polishing after 
it was soldered together. The testimony did 
not show that the plaintiffs' invention of the 
open spiral link from tubing had been prac- 
tically anticipated by others. 

A large serpentine bracelet, made of a coil 
of gold tubing, to be worn -upon the fore- 
arm, and to be kept in its place by pressure, 
was also introduced as an anticipating de- 
vice. It manifestly is a very different arti- 
cle from a chain, and the fact that gold tub- 
ing was known and used in the manufacture 
of jewelry was conceded by the plaintiffs. 

It was also suggested by the defendants, 
that the specification does not describe the 
process of manufacture of the spiral link 
with the exactness which is requisite. The 
manner in which gold tubing is manufac- 
tured is well known to all persons skilled in 
the art After having been compressed 
around copper wire, it wound upon a man- 
drel, the wire is then removed by acid, and 
the coil of tubing, having been secured with 
wire, is annealed into the proper shape. 
This process is thoroughly understood by 
the manufacturing jeweller. It would have 
been a waste of words to explain the method 
of manufacture to a class of persons who are 
ITFED.OAa.— 61 
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sufficiently informed, when they are told that 
the link is "formed of one or more coils of 
tubing of the proper length, so as to 'form a 
double spring link." 

The first claim is not a claim for an orna- 
mental chain composed of alternate closed 
links and open spiral links, without reference 
to the material of which the spiral linlc is 
made, but it is a claim for a chain composed 
of alternate closed links and open spiral 
links formed of one or more coils of gold 
tubing, as shown and described. The finish 
which is given to the chain by the shot at 
the end of the open link is not a material 
part of the invention. 

There should be a decree for an injunc- 
tion, and a reference to a master to take and 
state the account. 

[NOTE. This case was subsequently heard 
upon exceptions to the master's renort. The re- 
port was confirmed. Case No. 9,908. From the 
final decree entered an appeal was taken to the 
supreme court, where the patent was held void. 
102 U. S. 112.] 



Case "No. 9,908, 

MULFORD et al. v. PEARCE et al. 

[14 Blatchf. 141; 2 Ban. & A. 542; 11 O. G. 
741.] 1 

Circuit Court, S. D. New York. Feb. 21, 1877.2 

Patents— Ornamental Chain— IsriuxGEMEXT— 
Limit of Damage. 
lu the case of a patent for an ornamental 
chain, as a new article of manufacture, where 
there is a difference in kind between the patented 
chain and prior chains, and where what was 
open to the public could not make a chain like 
the patented article in its peculiar character- 
istics, the patentee is not, in ^ascertaining the 
damages sustained by him by. the infringement 
of his patent, limited to the advantage derived 
by the defendant from using the pecuhar feat- 
ures of the patented chain over what advantage 
he would have had from using what was so open 
to the public. 

[This was a bill in equity by Lewis J. Mul- 
ford and others against Thomas D. Pearce 
and others for the infringement of reissued 
letters patent No. 5,774, granted to C. Cottle, 
Feb. 24, 1874, the original letters patent, No. 
147,045, having been granted Feb. 3, 1874. 
There was a decree for an injunction, and a 
reference to a master to state the amount. 
Case No. 9,907. The case is now heard on 
exceptions to the master's report.] 

[The patent had two claims: (1) An orna- 
mental chain for necklaces, &c., formed of 
alternate closed links A and open spiral links 
B, substantially as shown and described. (2) 
The open spiral link B, formed of coils of 
tubing, substantially as shown and described. 
Upon the accounting it appeared that the de- 
fondant had made certain chains constructed 
precisely as described in the first claim of 
the patent, and certain other chains com- 

1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge; reprinted in 2 Ban. '& A. 542; and. 
here republished by permission.] 

2 [Reversed in 102 U. S. 112.] 
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posed entirely of the open spiral link claimed 
iu the second claim of the patent. Upon 
these chains the master awarded as damages 
the entire profits which the complainants 
tt'ould have made on the sale of the entire 
chains, deducting, of course, the cost of man- 
ufacturing, selling, &c. The defendants 
made certain other chains, in which open 
spiral links were used to connect a series of 
several closed links joined together in the 
usual manner. Upon these chains the mas- 
ter awarded as damages the profits which the 
complainants would have made on the spiral 
links alone in said chains.] 3 

Benjamin F. Lee, for plaintiffs. 
Henry Baldwin, Jr., for defendants. 

SHIPJMAN, District Judge. The defend- 
ants except to the master's report in regard to 
the amount of damages found to have been 
sustained by the plaintiffs, by reason of the 
infringement of their patent The principal 
exception is stated in two forms— that, inas- 
much as the defendants had a right to make 
chains of alternate links, and to use tubing 
for one link, provided it was soldered so as 
to make that link closed, the question to be 
determined by the master was, 1st, What ad- 
vantage was derived by the defendants from 
using the open links over what they would 
have had in using closed links made, of tub- 
ing? Or, 2d, What advantage have the de- 
fendants gained, by reason of having used 
open spiral links of gold tubing, over what 
would have enured from the use of open spiral 
links of solid wire? 

The patented article was a new oi-namental 
chain or necklace, a new article of manufac- 
ture, and the fir§t claim has been held by this 
court to be a claim for a chain composed of 
alternate closed links and open spiral links 
formed of one or more coils of gold tubing. 
Mulford V. Pearce [Case No. 9,907]. The dis- 
tinctive feature of the invention, it was held, 
did not consist in the fact that the link was 
spiral, but did consist in the construction of 
the open spiral link from a specified material, 
viz., gold tubing. The two elements of utility 
and novelty which the new article possesses 
are described in the opinion, in which it 
was shown that these elements did not exist 
either in a soldered chain of tubing, which 
could not be taken apart, and which required 
finishing and polishing after it was put to- 
gether, or in a chain made of split gold rings 
of solid wire. It was said that the difference 
between the latter article and the patented 
chain was clearly marked and was a differ- 
ence in kind. The patented and the unpat- 
ented articles are entirely distinct from each 
other. By the use of closed or soldered links 
of tubing, or links of solid wire, the manu- 
facturer cannot obtain the result which is 
found in the patented invention, and, there- 
fore, the principle which was decided in 
Mowry v. Whitney, 14 Wall. [81 U. S.] 620, 

3 LFrom 11 O. G. 741.] 



and which is invoked by the defendants, is 
not applicable. That was a case of a new 
process of manufacture, and the court say 
that the proper inqidry was, what was the ad- 
vantage in bringing the article l>y the pat- 
ented process to a state of perfection, over 
bringing it to the same state by other pro- 
cesses open to the public, and which would 
be equally beneficial. In this case, the links 
of a chain which are open to the public, can- 
not, from their nature, make a chain which 
is like the patented article in its peculiar 
characteristics. The master might as well 
undertake to estimate the advantage which 
the patented article possesses over any other 
gold chains, as over those which the defend- 
ants have selected. 

The master seems to me to have observed, 
in this case, the rules which have heretofore 
been sanctioned by the circuit and supreme 
courts. The cases of Buck v. Hermance 
[Case No. 2,082]; Pitts v. Hall [Id. 11,192]; 
Cowing V. Rumsey [Id. 3,296]; Livingston v. 
Jones [Id. 8,414]; Seymour v. McCormick, 
16 How. [57 U. S.] 480, are in point. 

In regard to the motion for treble damages, 
I do not perceive any adequate reason which 
calls upon the court to exercise its discre- 
tionary power to increase the actual damages. 

The master's report is confirmed, and the 
exceptions are disallowed. The motion to in- 
crease the damages is denied. 

[For another ease involving this patent, see 
note to Mulford v. Pearce, Case No. 9,907.] 

[The final decree entered in this case was re- 
versed upon appeal by the defendants to the su- 
preme court, when the patent was held void. 
102 U, S. 112.] 
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The MULGRAYB. 
[See Case No. 9,910.] 



Case ISTo. 9,910. 

The MULHOUSE. 

[22 Law Rep. 276; 42 Hunt, Mer. Mag. 191.] i 

District Court. S. D. Florida. 1859. 

Salvage — Appoktionment between Cargo, 
Fkeight, and Vessel— Destiiuction op Ves- 
sel — Cake of Pkopertt Saved— Embezzlement 
— Negligence — Innocent Owner op Salvor 
Vessei. — Saving Life. 

1. Where a ship and cargo, accidentally strand- 
ed, are saved by lightening the ship, by carrying 
out anchors, or by other common or continuous 
labor or service, carried on with a view to tlie 
saving of both ship and cargo, the salvage ex- 
penses are properly to be apportioned upon the 
ship, freight, and cargo, in proportion to their 
respective values, as in a case of general aver- 
age. 

2. But where tlie ship is lost, and the voyage 
broken up, no such rule obtains; but each arti- 
cle of the cargo is charged with its own particu- 
lar expenses of saving. The interests of the par- 
ties are sundered by the destruction of the ship, 
and the maxim "Sauve qui pent" applies. 



1 [42 Hunt. Mer. Slag 
partial report.] 



191, contains only a 
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3. By the maritime law, salvors are bound to 
exercise the same degree of diligence in keeping 
the property in their custody, that a prudent 
man ordinarily esercises in keeping his own 
property. 

4. Embezzlement, or a fraudulent conceal- 
ment, of any of the goods saved, works a for- 
feiture of the salvage of the guilty party. 

5. Slight negligence in taking care of the prop- 
erty saved, diminishes the amount of salvage; 
gioss negligence works a total denial or forfeit- 
ure of salvage, in the same manner as embezzle- 
ment. 

G. Salvors are hound to use every reasonable 
degree of diligence to prevent plunderage by 
others. 

7. The owner of a salvor vessel, himself being 
Innocent, is entitled to compensation for the use 
of his vessel where a valuable salvage-service 
has been rendered, notwithstanding the negli- 
gence or misconduct of the crew. 

8. The master and crew of a transient or trad- 
ing vessel, which in the course of her voyage ac- 
cidentally falls in with a vessel in distress or 
abandoned, and renders salvage-services, are not, 
while performing such services, acting within, 
but beyond, the scope of their employment, as 
the agents or servants of the owner. Oonse- 
■quentl,v, he is not liable for loss or damage caus- 
ed by 'their misfeasance or nonfeasance while 
thus employed, 

9. But the master and crew of a vessel em- 
ployed in the business of performing salvage 
services, as that business is conducted on the 
southern coast of Florida, are to be considered 
as the agents and servants of the owner, while 
■engaged in such business. He is consequently, 
liable for loss or damage caused by their torts, 
frauds, collusions, regligences or ignorance in 
saving, preserving, or accounting for the prop- 
erty, or in any other matter within the scope of 
their employment. 

10. Salvage for saving life, unconnected with 
the saving of property, is not allowed, except for 
saving the life of a slave. 

11. If life is saved in connection with proper^ 
ty, it is proper for the court, reasonably to en- 
hance the salvage on that account. 

12. If, in a case of shipwreck, one set of sal- 
vors saves life, but no proper^, and another 
saves property, each should be compensated out 
of the property saved, according to the merit of 
its services. 

13. The sum allowed for saving life is in the 
nature of a general salvage charge upon all the 
property saved. 

14. There is no implied obligation on the part 
of the owner of a transient or trading vessel, 
which in the course of her voyage, accidentally 
falls in with a vessel in distress or abandoned, 
and renders salvage assistance, that his vessel 
is seaworthy, or fit for that service. He is 
therefore entitled to salvage for the service ren- 
dered, notwithstanding the unseaworthiness of 
his vessel, and, is not liable for loss or damage 
eeused by such unseaworthiness, there being no 
fraudulent misrepresentation, or concealment, 
on his part, as to its condition. 

15. But there is an implied undertaking on the 
part of the owner of a vessel employed on the 
coast of Florida, in the business of saving ship- 
wrecked property,, that his vessel is seaworthy, 

. and fit for the business she is engaged in. He 
is therefore liable for loss or damage caused by 
the leaky condition of his vessel; and is also 
liable to have his salvage diminished or forfeited, 
on account of his neglect to keep his vessel in 
good condition. 

16. Salvage claimed for saving passengers, 
and refused to the owner of the wrecking ves- 
sel, on account of its leaky condition. Refused 
to the crew, on account of their being in such a 



state of intoxication as to be unfit for service, at 
a time when their services were needed. Fifty 
dollars allowed to the master, and twenty to the 
cook, of a wrecking vessel for saving the lives of 
twenty-six passengers. 

17. The officers and crews of public vessels 
are entitled to salvage for their personal services, 
in the same manner as other persons. But as 
they risk no property, and their time is paid 
for by tiie public, they ought to be satisfied with 
a less rate of compensation than VFOuld be al- 
lowed to other persons for like services. 

18. One hundred dollars allowed for saving 
the crew of the ship. 

19. In a case of shipwreck and total loss of 
the ship, the court allowed salvage as follows: 
5 per cent, for saving specie. 25 per cent, for 
saving dry dock cotton. 45 per cent, for saving 
cotton submerged under water, between decks; 
and 55 per cent, for saving cotton out of the 
lower hold, by diving in from eight to sixteen 
feet of water. Shares forfeited for negligence. 

[Cited in Pent v. The Ocean Belle, Case No. 
10,961.] 

This suit was Instituted by several dis- 
tinct sets of salvors, numbering in all some 
one hundred and fifty or more persons, to 
recover salvage for their services in saving 
a considerable portion of the cargo and ma- 
terials of the ship Mulhouse, Wilner, master, 
of and from New Orleans, and bound to 
Havre in France. The ship sailed from 
New Orleans laden with 2689 bales of cot- 
ton, and §25,500 in silver coin, and on the 
26th day of March last stranded upon that 
part of the Floridareef known as the "Quick 
Sands," an exposed reef situated out of 
sight of land, and about thirty miles to the 
westward of this port. Before assistance 
could be obtained, the ship bilged, filled with 
water, and, a day or two after, drove into 
deeper water, heeled over and sunk so low 
in the water as to submerge her upper 
hatches, leaving her upper rail and bulwark, 
as she lay careened, out of water; all the 
rest of the ship was under water. The 3i- 
bellants and petitioners saved from the 
wreck,— the crew, twenty-six passengers, 
the money, and 2,102 bales of cotton. The 
more particular facts of the case are suf- 
ficiently stated in the opinion of the court, 
which we are obliged somewhat to con- 
dense. 

"Winer Bethel, for libellants. 

J. L. Tatum and W. C Maloney, for cer- 
tain petitioners, 

S. J. Douglas, for claimant and respond- 
ent. 

MARVIN, District Judge. "Where a ship 
and cargo, accidentally stranded, are saved 
by lightening the ship by carrying out an- 
chors, or by other common or continuous 
labor or service, carried on with a view to 
the saving of both ship and cargo, the salvage 
expenses are properly to be apportioned up- 
on the ship, freight and cargo, in proportion 
to their respective values, as in a case of 
general average. Moran v. Jones, 7 El. & 
Bl, 523; Bedford Ins. Co. v. Parker, 2 Pick. 
1; 11 Pick. 90; Beran v. Bank of U. S., 4 
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AYliart 301; The Emma, 2 W. Rob. Adm. 
315; Nelson v. Belmont, 5 Duer, 310. In this 
class of cases, each article of the cargo— 
"Whether it be of great value and little bulk, 
and so easily saved, as money or jewelry, or 
of great bulk and little value, as coal or 
lumber, and so saved -with difficulty— is char- 
ged with the same rate of salvage as the 
ship or freight, or any other article of the 
cargo. Bei-an v. Bank of U. S., 4 Whart. 
301; Abb. Shipp. pt. 4, c. 10, § 12 et seq. 
For the interests of all the parties being con- 
nected in a common enterprise, and in the 
sei-vice being a common or continuous serv- 
ice carried on for the common benefit, the 
la-vv considers that the parties are benefited 
by the service in equal proportions, and 
that, therefore, they ought to' be charged 
TVith equal proportions of the expense,— "Qui 
sentit commodum sentire debit et onus." 
But where, as in the present case, the ship 
is lost, and the voyage broken up, no such 
rule obtains, but each article of the cargo 
or invoice is to be charged ^with its own 
particular expenses of saving. The interests 
of the parties are sundered by the destruc- 
tion of the ship, and the maxim "Sauve qui 
peut," — "Save who can,"— applies. It is like 
the case of a fire, on land, where each per- 
son saves his own goods at his own proper 
charge, and without any connection with 
his neighbor. The Samuel, 15 Jur. 407; s. c, 
4 Eng. Law & Eq. 581; Bridge v. Niagara 
Ins. Co., 1 Hall, 468; Emerigon, torn. 1, p. 
612; Perkins' Abb. Shipp, pt. 4, c. 10, § 4, 
m notis; Marv. Wr, & Salv. §§ 164-167. In 
the present ease, the ship being a general 
ship and accidentally lost, and the voyage 
broken up, it becomes the duty of the court 
to discriminate between the different articles 
saved, and to shape its decree in such a 
manner that each article shall be charged 
with its own separate salvage, determined 
in amount according to the labor expended 
and risk encountered in saving it, notwith- 
standing the fact that the master, as the 
common agent of all the shippers, claims 
the whole cargo by a single conjoint claim, j 

The sloop Beckwith, Parke, master, was one 
of the first vessels at the wreck. When the 
sloop arrived, there were six or seven feet 
of water in the ship's hold. More men and 
vessels were deemed necessary to save the 
ship and cargo. Captain Wilner, accordingly, 
determined to load the sloop, and proceed 
without delay to Key "West for further as- 
sistance. He put on board the sloop sixty- 
seven bales of cotton, and five kegs, con- 
taining $25,500 in silver coin, and proceeded 
in the sloop to this port. Arrived at anchor 
in the harbor, at about ten o'clock at night, 
his business required him to go on shore and 
the master of the sloop and two of her crew 
took him in their boat and landed him. The 
master of the sloop went to his house, and 
remained there all night. The two men got 
intoxicated, and remained on shore several 
hom-s- precisely how long does not appear. 
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Two men were left on board the sloop. 
Whether they continued awake or went to 
sleep does not appear. Between two and 
three o'clock in the night, some men from 
the shore went on board the sloop and stole 
one of the kegs containing $5,000. Before, 
however, they had succeeded in getting it on 
shore. Baker, Roberts, and Preston, thi-ee 
fishermen, who had risen early in the morn- 
ing, in order to market their fish, missed their 
boat; and, while looking for it, they discover- 
ed a boat commg towards the shore, with 
three men in it. They hailed the men, and 
challenged the boat as theirs. They soon 
heard a plunge in the water, near where the 
boat then was, and thought one of the men 
had fallen overboard. The three men, how- 
ever, landed on the wharf, and disappeared, 
without being recognized, in the dim star- 
light. About seven or eight o'clock in the 
morning, the fishermen, hearing of the loss of 
the money, suspected that the men who had 
taken their boat so unceremoniously, had tak- 
en the money also; and they thought it likely 
that the money might be found at the place 
whence proceeded the sound of the plunge. 
Acting on this idea, they soon realized the 
truth of their conjectures, and found the 
money sunk in seven or eight feet of water. 
They restored it to the captain of the ship. 
They claim compensation in the nature of 
salvage for this sei-vice. 

Now, it is veiy plain, upon the foregoing 
statement of facts, that Parke, master and 
part-owner of the sloop, both as master and 
part-owner; Rand, mate; Noyes and Robin- 
son, seamen; composing the whole crew who 
came up in the sloop from the wreck, and 
upon whom the duty of watching and taking 
care of the goods committed to their keep- 
ing was devolved, have forfeited their shares 
of the salvage, both upon the money and 
upon the cotton, on account of their neglect 
to take proper care of the money. Their duty 
was obvious. They were each and every of 
them, bound to take the same kind of care, 
and exercise the same degree of diligence in 
keeping the property placed in their custody, 
that a prudent man ordinarily takes and exer- 
cises in keeping his own property. Tested 
by this rule, it is plain that they wei*e guilty, 
not of ordinaiy neglect merely, but of gross 
negligence— so gross, that it produces a sus- 
picion that they were in collusion with the 
thieves. But it is not necessary to accuse 
them of larceny or embezzlement. Their 
shares are as much liable to forfeitm-e for- 
so gross a neglect of duty, as for emb^zie- 
ment or larceny. "The maritime law," says 
Justice Story, "demands most emphatically 
from salvors, scrupulous good faith and up- 
rightness of conduct— giving them a liberal 
reward for fidelity and vigilance, and visiting 
them with severe reprobation and diminished 
compensation for every negligence." The 
Boston [Case No. 1,673]. "Salvoi-s," says 
Judge Ware, "are not only bound to scmpu- 
lous honesty themselves, but while the prop- 
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erty is in tlieir custody, they are jointly re- 
quited to employ every reasonable degree of 
diligence to prevent it from plunderage by 
others. Any negligence in this respect if not 
visited with an entire forfeiture of salvage, 
will be remembered in fixing the amount." 
The John Perkins pLd. 7,360]. The supreme 
court, in the case of The Blaireau, 2 Cranch 
[6 V. S.] 240, reduced the share of the mate 
to that of a common seaman, because he had 
neglected to use due diligence to prevent 
pilfering from the cargo saved. To encourage 
good conduct, the maritime law, on grounds 
Qf policy, compensates the services of a meri- 
torious salvor, where the amount of property 
saved is large, with a, reward,— a gratuity, — 
something over and above a quantuijd meruit 
for ordinary work and labor. On the same 
gi'ounds of policy, it diminishes, denies or 
forfeits the reward, according to the demerit 
of the salvor. The Blaireau, 2 Cranch [6 U. 
S.] 240. The reason for this diminution or 
forfeiture is, not so much that the owner 
of the property saved may in this way, 
be indemnified, 'in whole or in part, for the 
loss or damage caused by the misconduct, 
though this is by no means overlooked, as 
that the misconduct impairs or destroys the 
merit of the delinquent and renders him un- 
worthy of its reward. Accordingly, the 
extent of the diminution or forfeiture is meas- 
ured, not so much by the amount of the loss 
or damage "sustained by the owner of the 
property saved, as by the moral quality or 
degree of turpitude of the act complained of. 
The Cape Packet, 3 W. Kob. Adm. 122. Em- 
bezzlement or concealment of a penny's worth 
of the goods saved, works a forfeitm-e of the 
guilty party's share of the salvage, however 
large it may be (The Blaireau, 2 Cranch [6 TJ. 
S.]240; The Bello Corrunes, 6 Wheat [19 U.S.] 
152; The Boston [supra]), though, at the same 
time his sincere repentance and tender of 
amends, will operate as a condonation of the 
ofCence, and restore him to his original rights. 
Laws of Oleron, art. 13; The Rising Svm[Gase 
No. 11,858]; Perkins' Abb. Sliipp. pt. 5, c. 3, 
§ 4, in notis. In the present case, gross 
neglect— a serious offence— works a forfeiture 
of an amount of salvage exceeding any loss 
the owner of the money has sustained. In 
The Glory, 14 Jm*. 676; s. c, 2 Eng. liaw & 
Eq. 554, Dr. Lushington diminished the sal- 
vage two-thirds on accoimt of the miscon- 
duct of the salvors, in preventing the em- 
ployment of a steam-tug, though no loss or 
damage accrued to the owner of the prop- 
erty saved, on account of such misconduct. 
In The Cape Packet, 3 W. Rob. Adm.' 122, 
he diminished the salvage, but how much 
does not appear fi'om the report, on account 
of an error of judgment or slight carelessness 
of the salvors, by reason of which the vessel 
was got ashore a second time; and in The 
Duke of Manchester, 2 W. Rob. Adm. 470, 
he refused all salvage, on account of the ves- 
sel having been got aground a second time 
through gross negligence. 
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It is contended that the share of Shafer, 
the other part-owner of the Beckwith, ought, 
also, to be forfeited, not on the ground of any 
fault on his part, but on the ground of his 
legal liability for the faults of his crew. 
Admitting, for the present, that the owner 
of a wrecking vessel, like the owner of any 
other vessel, is liable to third persons for 
loss or damage caused by the negligence of 
his crew, yet it does not follow that in ad- 
dition to this he is also, in such cases, to be 
denied all compensation for the use of his 
vessel. It is difficult to extract from the re- 
ported cases, any general rule on this sub- 
ject. I think, however, that none of the cases 
conflict with the idea, that whenever a valua- 
ble salvage service has been performed by 
the master and crew— a real benefit done to 
the owners of the property saved— the owner 
of the salvor vessel, being innocent, is en- 
titled, in equity and good conscience, to be 
remunerated for the use of his vessel, accord- 
ing to the actual service rendered and bene- 
fit conferred, notwithstanding any neglect or 
misconduct of the master or crew, working 
a forfeiture of their shares. His claim to 
salvage is founded on the equity of compen- 
sating him for the use of his vessel, when 
the owner of the property saved has been 
benefited thereby. It is not the use of the 
vessel alone that entitles him to be considered 
as a salvor, but its use producing a benefit 
to the owner of the property saved— maldng 
it thereby equitable that the latter should 
pay the former a reasonable compensation. 
Embezzlement of a part of the goous saved 
by the salvor crew does not work a forfeiture 
or diminution of the shares of the owner of 
the salvor vessel, without any fault on his 
part; for, notwithstanding such embezzle- 
ment, a real and substantial salvage service 
may have been and ordinarily has been ren- 
dered, for which it is just that he, being in- 
nocent, should be compensated. The Rising 
Sun [supra]; The Blaireau, 2 Cranch [6 U. 
S.] 240; The Boston [supra]. The decisions 
in the cases of The Duke of Manchester, 2 "W. 
Rob. Adm. 470, The Cape Packet, 3 W. Rob. 
Adm. 122, and a few others of a similar char- 
acter, in which the salvage was either wholly 
withheld or diminished in amount, both as to 
the owner and crew, on account of the mis- 
conduct of the latter, seem at first sight to 
be at variance with the rule as above stated. 
But upon a more careful consideration of 
thestf cases, I think this apparent confiict 
disappears. In the cases named, the salvors, 
through carelessness and negligence, got the 
vessels ashore a second time. Damage was 
incurred thereby, and further assistance was 
made necessary. Considering these facts, and 
talcing into account the chances that the ves- 
sels might, possibly, have been relieved by 
their own masters and crews, had no as- 
sistance been ofEered, or that other persons, 
more careful, might have become the salvors, 
it becomes doubtful whether the owners of 
the property were really benefited at all, or 
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more than a very little by the supposed 
salvage-services. If the consequences of the 

fraud, negligence, or carelessness, or igno- 
rance, of the salvor crew, so immediately 
connect themselves with the rendition of the 
services, that the value of the latter is there- 
by greatly diminished or destroyed, little or 
no benefit is done the owner of the property 
saved by their services, little or no salvage 
is earned, and consequently, the owner of the 
salvor vessel is entitled to little or no com- 
pensation for the use of his vessel. But if, 
on the other hand, a truly valuable salvage 
service has been rendered, no misconduct of 
the master or crew ought to deprive the own- 
er of a just reward for the use of his vessel. 
In the present ease, a real and valuable 
salvage-service has been performed by the 
master and crew of the Beclcwith. Shafer, 
the part-owner, is innocent of any participa- 
tion in their misconduct, either by concur- 
rent connivance or subsequent acquiescence! 
Immediately on being informed of the loss 
of the money, he took vigorous measures to 
recover it, and to detect and punish the 
thieves. It is true the money was not re- 
covered by means of his exertions; but he 
did what was his duty to do in the matter. 
I think that his share of the salvage ought 
not to be forfeited or withheld, but that he 
ought to recover a reasonable compensation 
for the use of his vessel. The men of the 
sloop's crew who remained behind at the 
wreck, at work, are, of course, innocent of 
any participation in the negligence here im- 
puted to the others, and are entitled to their 
full shares of the salvage. 

But it is argued, that whether the shares 
of Shafer should be forfeited or not, he is, 
at least, bound to make good the loss or 
damage occasioned by the larceny of the 
money; that is to say, to pay the sum which 
may be awarded to the three fishermen for 
finding and restoring it. Salvors are not 
common carriers; and if he is liable at all, 
it must be upon the ground that the owner 
of a vessel employed in the business of 
wrecking, is liable for damage caused by the 
misfeasance or nonfeasance of the master 
and crew, acting within the scope of their 
employment. It is a general doctrine of law, 
that the principal is held liable to third per- 
sons, in a civil suit, for the frauds, deceits, 
concealments, misrepresentations, torts, neg- 
ligence, and other malfeasances, or misfeas- 
ances and omissions of duty, of his agent in 
the course of his employment, although the 
principal did not authorize,, or justify, or 
participate in, or, indeed, know of such mis- 
conduct, or even if he forbade the- acts, or 
disapproved of them. Story, Ag. § 452, and 
cases there cited. This doctrine obtains in 
the maritime as well as in* the common and 
civil law. By the maritime law, the owner of 
a ship is considered as the principal, and the 
master and crew as his servants or agents. 
He is, consequently, held liable for damages 
or losses sustained by the shipper of goods, 
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or other third person, caused by their fraud, 
negligence, unskillfulness, or tortious act, in 
the course of their employment. Chamber- 
lain V. Ward, 21 How. [62 U. S.] 54S; The 
Druid, 1 W. Rob. Adm. 391; Stone v. Ket- 
land [Case No. 13,483]; Abb. Shipp. pt. 2, c. 
4, § 1; Id. pt 3, c. 1, § 1; Id. pt. 4, c. 5, § 3; 
Id. pL 4, c. 6, § 1. Admitting the law to be 
so in ordinary cases of merchant or trading 
vessels, yet, nevertheless, it is argued that 
the maritime law does not impose so rigorous 
and so exact a responsibility on the owners 
of wrecking vessels; that they are not com- 
mon carriers; are not bound by any charter- 
party, bill of lading, or other express con- 
tract; but are salvors; and that no decision 
has ever yet been made declaring the owner 
of a salvor vessel, as such and without an 
express contract, to be responsible for losses 
or damages caused by the fraud, negligence, 
or tortious acts of the salvor crew. It is ad- 
mitted that within our knowledge, no such de- 
cision has been made. But the question now 
before the court for its decision, is not a gen- 
eral one; it is not whether the owner of 
every kind of salvor vessel is thus liable, but 
whether the owner of a particular kind of ves- 
sel—a vessel employed in the business of ren- 
dering salvage-services as a business,— is thus 
liable. It is obvious that this question could 
only arise in districts where wrecking is car- 
ried on as a business, as it is on this coast, 
and among the Bahama Islands. It has never 
been distinctly presented to this court for its 
decision, before the present time; and I am 
not aware that it has ever arisen In the vice- 
admiralty court of the Bahamas. 

There is a plain difference between" the 
nature and extent of the liability of an owner 
of a trading vessel, which in the com-se of a 
voyage accidentally falls in with another ves- 
sel, abandoned or in distress, and renders 
salvage-services, and the nature and extent 
of the liability of an owner of a vessel em- 
ployed in the business of rendering salvage- 
services, as a business. In the case of a ti-ad- 
ing vessel, the master and crew are not act- 
ing within the scope of their employment 
while engaged in rendexing such services, and 
consequently are not, quoad hoc, the servants 
or agents of the owner. Their employment is, 
to navigate their vessel and complete their 
voyage. And, although, they are permitted, 
in the master's discretion, to engage in a sal- 
vage enterprise which may present itself in 
the course of their voyage, yet such enter- 
prise is wholly beyond and outside of the 
range of their employment, and not in the 
contemplation of the owner or themselves at 
the time of their engagement Consequently, 
the owner is not liable for their misfeasances, 
or nonfeasances while engaged in such enter- 
prise. But in the case of a vessel employed 
in the business of rendex*ing salvage-sei-vices 
as a business, the performance of such ser- 
vices, the accomplishment of such enterprise, 
is the veiy object for which the master and 
crew are engaged by the owner. As this busi- 
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ness is conducted on this coast, the owner 
furnishes and supplies the vessel, and ap- 
points and removes the master, and through 
him, the ci-ew. The salvages earned are 
divided among them into shares— the owner 
di-awing one-half, the master and crew the 
other half. It is a regular husiness— a steady 
employment But it is argued that inas- 
much as according to this arrangement the 
owner does not pay the crew wages, and 
they work for themselves as well as for him, 
they are not his servants or agents, but are 
acting in their own right and upon then- own 
independent responsibility- But I think it too 
plain- for argument, that the payment of 
wages is not at all essential to the relation of 
master and servant. This relation grows out 
of the fact of the employment, independent of 
the mode of payment. The case is analogous 
to that of a privateer. The owner of a priva- 
teer, in time of war, fits out and supplies the 
vessel, and engages the crew. Thei object of 
their employment is, to capture the vessels of 
the enemy, as prizes of war. They are paid no 
wages, but are paid in shares of prize-money. 
They work quite as much for themselves, 
and quite as much in their own rights, and 
oa their own responsibility, as the persons on 
board a wrecking vessel do; yet, by the 
universal maritime law, they are held to be 
the servants and agents of the owner of the 
privateer; so that if, in the execution of the 
biisiness of their employment, loss or damage 
happens to any third person by reason of their 
torts, trespass, negligence, fraud, ignorance, or 
want of proper skill, the owner of the 
privateer is held liable. The Amiable Nancy 
[Case No. 331]; s. c., 3 Wheat [16 U. S.] 546; 
The Nosti-a Signoradelos Dolores, 1 Dod. 290; 
The Anna Mjiria, 2 Wheat. [15 U. S.] 327; 
The Die Fire Darner, 5 G. Bob. Adm. 357; 
The Revenge [Case No. 3,877]; Perkins' Abb. 
pt 2, a 2, § 5, in notis. The case of a fishing 
vessel is also analogous; the owner being 
held liable for the negligence of the crew, 
though they are paid in shares of the earnings 
of the voyage. The Dundee, 1 Hagg. Adm. 
109. Indeed, I think it would be a strange 
anomaly in the law, that the owner of a vessel 
employed in any kin'd of business, should not 
be held liable to third persons for the mis- 
feasance and nonfeasance of the master and 
crew, acting within the scope of their employ- 
ment, without any regard to the terms of hir- 
ing or mode of payment. His liability in such 
cases, is, however, limited by a late act of 
congress to the value or amount of his inter- 
est in the vessel. Act March 3, 1851 [9 Stat 
635], 

It follows from what has been said, that 
the Beckwith being employed, at the time, in 
wrecking as a business, the owners would 
have been liable to the extent of the value of 
their interest in the vessel, for the loss of the 
money, had it not been found and restored. 
As it is they are liable for the actual damage, 
if any, caused by the larceny. But if we 
take into account the value of the forfeited 
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shares (and I see no good reason why we 
should not) it wiU be seen that the owner of 
the money has suffered no loss by the larceny; 
but on the contrary, he has been gainer. The 
value of the forfeited shares, to be restored 
to the owner of the money, has been ascertain- 
ed to be §605.62, and the sum intended to be 
allowed the three fishei-men, for finding and 
restormg the money, is $250. The difference 
is an actual gain or saving to the owner of 
the money. But it is argued that he is en- 
titled to the forfeited shares and also to the 
damages. However this may be as against 
the actual wrong-doei's, I am not prepared to 
say that, this is true as against an innocent 
paity. Forfeited shares are usually made to 
enure wholly to the benefit of the owners of 
the property; but not always. Sometimes 
they are made to enure to the benefit, in part 
or in whole, of co-salvors. What interest 
shall be benefited by the forfeiture, is a ques- 
tion of sound judicial discretion. So that theO 
owner of the money is not entitled, of abso- 
lute right, to the forfeited shares. By their 
being decreed to him, in the present case, he 
is fully indemnified by the actual wrong- 
doers, against any loss or damage caused by 
their neghgence. I cannot see the justice of 
his making a f ui-ther demand upon the owner 
of the Beckwith, who is innocent of any 
blame. 

The sloop Globe was among the first ves- 
sels at the wreck. She took on board and 
brought to this port, twenty-six passengers 
and their baggage, but no cargo nor materials. 
The schooner Tortugas brought ofE the ship's 
crew, when they became no longer of any 
use on board. Salvage is claimed for these 
services. Compensation for saving life, ex- 
cept the life of a slave unconnected with the 
saving of property, is left by the law to the 
voluntary bounty of individuals. The Aid, 1 
Hagg. Adm. 84; The Zephyrus, 1 W. Rob. 
Adm. 330. Indeed, if no property is saved, 
no means are supplied by which the com-t 
can reward the salvor. A suit in personam, 
for salvage for saving the life of a free person, 
would be a novelty and probably could not 
be maintained, unless imder very special cir- 
cumstances, of an express contract But if 
life is saved in conaection with property, it 
is proper for the court to take notice of that 
fact, and increase the salvage accordingly. 
The Emblem [Case No. 4,434]; The Queen 
Mab, 3 Hagg. Adm. 242; The Aid, supra; Abb. 
Shipp. pt 4, c. 12, § 5. The fact that the prop- 
erty has been saved by other vessels, does not 
Deprive the Globe and Tortugas of a right to 
a just compensation for their services in sav- 
ing the lives of the passengers and crew. If 
this could be so— if any advantage in the 
salvage could be obtained by saving the prop- 
erty rather than the lives— a strong tempta- 
tion would be held out to salvors, in many 
instances, to gratify their avarice at the 
expense of their feelings of humanity. In 
cases of shipwreck, if one set of salvors saves 
life and another property, each is to be com- 
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pensated out of the property saved, accord- 
ing to the merit of their respective services. 
The Genesee Chief [12 How. (53 U. S.) 443]. 
As to the right to compensation it can make 
no difference, in principle, whether the set of 
salvors who saves life, saves property also 
or not; for the sum allowed for saving life, 
ought not to be charged wholly upon the par- 
ticular goods, if any, that may happen- to 
have been saved by the same salvoi-s in im- 
mediate connection with the saving of life, 
but upon all the goods saved from the wreck, 
by all the different salvors, in proportion to 
their value. It is, in such cases, in the na- 
ture of a genei-al-average charge. 

As regards the demand of the Globe, the 
proof shows that she was in a leaky and un- 
seaworthy condition at the time the sei-vice 
was rendered, and that the crew, except the 
master and cook, were unfit for duty, on ac- 
count of their being in a state of intoxication. 
The passengers were obliged to keep the 
pump going, nearly or quite all the time, to 
prevent the vessel's sinking. Under these cir- 
cumstances it may well be doubted whether 
reciprocal sei-vices were not perfoi-med— 
whether the passengers did not in fact, save 
the Globe, quite as much as the Globe saved 
the passengers. But, be this as it may, the 
owners of the Globe are not entitled to com- 
pensation for this seivice, on account of the 
unseaworthy condition of the vessel. In con- 
. sidering this point, it is necessary to revert 
to the distinction before noticed, between the 
liability of a transient or trading vessel, per- 
forming salvage-services in the course of its 
voyage, and the liability of the owner of a 
wrecking vessel employed in the business of 
rendering salvage-seivices. In the case of 
the transient or trading vessel, there is no 
implied understanding or obligation on the 
part of the owner, that his vessel is sea- 
worthy or fit for the seivice. "Wrecking is 
not his business. Yet, his vessel may be the 
only one which can be had to render the as- 
sistance required. Its employment may be 
the best or only thing that can" be done. If, 
therefore, in the absence of a better vessel, 
and without misrepresentation or conceal- 
ment, as to its condition, his vessel renders 
beneficial services, he ought to be compen- 
sated. Nor ought he to be held liable for 
damage to the goods saved caused by the 
leaky condition of his vessel, without any 
fraud or negligence on his part. But in the 
case of a vessel employed in the business of 
performing salvage-services, there is an im- 
plied undertaking on the part of the owner, 
that his vessel is seaworthy, and fit for the 
business she is engaged in. It was accord- 
ingly held by this court, in the case of the 
bark Pacific [Case No. 10,645], that the owner 
of a vessel erciployed in the business of wreck- 
ing was liable for damage happening to 
goods, taken on board from a wreck, caused 
by the leaky condition of his vessel. Indeed, 
he has n'o right, legal or moral, to engage in 
this business with an unseaworthy vessel. 
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It is an act of recklessness and carelessness, 
wholly inconsistent with that good faith and 
meritorious conduct which entitle the salvor 
to a reward. The act of congress, too, re- 
quires the vessel to be seaworthy, before it 
can be licensed to engage in the wrecking 
business. The passengers concur in saying^ 
that the master and Cook of the. Globe were 
sober, and energetic in the discharge of tlieir 
duties. I think it proper therefore, to allow 
the master, who had been but recently ap- 
pointed, and who knew nothing of the un- 
seaworthiness of the vessel, fifty dollars for 
his seiTices in saving the passengers, and for 
his polite and kind attentions to them. And 
I allow the cook twenty dollars. Salvage to 
the rest of the crew must be disallowed, on 
account of their being unfit for duty, in conse- 
quence of their being drunk. 

Touching the services rendered by the 
schooner Tortugas, in bringing the ship's crew 
to the port, it is to be remarked that this 
vessel was, at the time, a transport vessel be- 
longing to the United States. This fact, how- 
ever, does not deprive the master and crew 
of a right to a just compensation for their 
sei-vices, though it does diminish the amount 
below what would, ordinarily, be allowed 
for similar sei-vices performed by a trading 
or wreckmg vessel. For, as they risked no 
property of their own, and their time was 
paid for by the public, a less sum than would 
be allowed other iJersons not so situated, for 
similar services, would be a reasonable com- 
pensation. They are entitled to no advantage 
from the use of the vessel, but the benefit of 
its use enures solely to the ownei-s of the 
property saved. They are paid for their own 
personal sei'vices only. The Mai-y Ann, 1 
Hagg. Adm. 158; The Wilsons, 1 W. Rob. 
Adm. 172; Robson v. The Huntress [Case 
No. 11,971]; The Amistad, 15 PeL [40 U. S.] 
518. Under the circumstances, I think one 
hundred dollars divided between the master 
and crew, is a reasonable salvage. 
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CosTEMPT— Power to Discharge from Prisos— 
Pardoning Power— AppticATiox to President. 
, 1- Where a fine was imposed upon a person 
J J.. CO"!"** as a punishment for a contempt 
of this court, committed by violating an injunc- 
tion issued by this court, and it was ordered 
that he should stand committed until the fine 
should be paid, and he applied to his court to 
be discharged from imprisonment, on the ground 
that he was unable to pay the fine: Held, that 



^ ^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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-this court would not exercise the power invoked, 
at least until the presidont should disclaim the 
power to relieve the applicant by a pardon. 
[Cited in Fischer v. Hayes, 6 Fed. 73, 74. 

Disapproved in Hendrys v. Fitzpatrick, 19 

Fed. 811.] 

2. A contempt of this court is an ofEence 
against the United States, an adjudication by 
the court that the contempt has been committed 
is a conviction, and a commitment thereon is ex- 
ecution. 

[Cited in Ex parte Gould, 99 Cal. 362, 33 
Pac. 1113.] 

3. This court has no power to discharge or 
remit the sentence, but it falls within the par- 
doning power vested in the president by the 
-constitution, 

4. The power of granting a pardon in such a 
case has been claimed by the executive depart- 
ment as a part of its constitutional prerogative. 

5. Disobedience to lawful process of a court 
■of the United States is, equally with misbe- 
havior in its presence, as a contempt of court, 
within such pardoning power. 

[Cited in Kirk v. Milwaukee Dust Collector 
Manuf'g Co., 26 Fed. 506.] 

6. Where a fine is imposed by this court, as a 
punishment for a contempt, the case is none the 
less within the pardoning power of the presi- 
■dent, because the amount of the fine is directed 
by this court, in the order imposing the fine, 
to be paid to the plaintifiE in a suit in which ani 
injunction was issued, a violation of which con- 
stituted the contempt, towards the reimburse- 
ment of his expenses in the attachment pro« 
■ceedings in respect of such contempt 

[Cited in Searls v. Worden, 13 Fed. 717; 
Wells v. Oregon Ry. & Nav. Co.. 19 Fed. 
23; Hendryx v. Fitzpatrick, Id. 811; Kirk 
V. Iklilwaukee Dust Collector Manuf'g Co., 
26 Fed. 508.] 

7. If the right to such fine be regarded as a 
vested private right in such plaintiff, existing 
in the shape of a judgment, this court has no 
right to discharge it 

[This was a suit by Henry B. Goodyear 
And. others against William Mullee and John 
Miller for infringement of patent for improve- 
ment in manufacture of hard rubber. There 
was a decree and injunction for the plaintiffs. 
Case unreported. Attachments were subse- 
quently issued against the defendants for vi- 
olating the injunction. Case Nd 5,577. Sub- 
sequently, the defendant Mullee was released 
upon his own recognizance. Case No. 5,578. 
At a still later date he was again arrested on 
attachment and fined $2,500. Case unre- 
ported. The case is now heard upon his ap- 
plication to be released from confinement.] 

This was a renewal of an application, here- 
tofore made to this court, to relieve the appli- 
cant from imprisonment 

John L. Overfield, for applicant. . 
William J. A. Fuller and Mr. Abbett, op- 
posed. 

BLATOHFORD, District Judge. On a mo- 
tion for an attachment against the applicant 
as a defendant in a suit in equity in this 
■court, he was adjudged to have been guilty 
of a contempt of this couit, by violating an 
injunction issued by this court, and, on the 
27th of June, 1868, a fine of ?2,500 was im- 
posed on him, as a punishment for such con- 



tempt, and it was ordered that he should 
stand committed xmtil the fine should be paid. 
After having been imprisoned for some time 
under such sentence, he presented a petition 
to this court, praying for his discharge, on the 
ground that he was imable to pay the fine. 
The decision of the comt thereon was that it 
had no jm-lsdiction or power to grant the 
prayer of the petition, and that relief must 
be sought by an application to the president 
of the United States. I then said: "By the 
cpnstitution (article 2, § 2, subd. 1) the presi- 
dent is invested with power 'to grant re- 
prieves and pardons for offences against the 
United States, except in cases of impeach- 
ment' No such power is conferred upon any 
other officer or upon any court A contempt 
of court is an offence against the United 
States. In the present case, there is a judg- 
ment judicially declaring the contempt and 
offence. In Ex parte Kearney, 7 Wheat. [20 
U. S.] 38, 43, the supreme court says: 'When 
a court commits a party for a contempt, their 
adjudication is a conviction, and their com- 
mitment in consequence is execution.' After 
a conviction and a commitment for a con- 
tempt, the court has no' more power to dis- 
charge or remit the sentence than it has in 
the case of a conviction and commitment .for 
any other crime or offence against the Unit- 
ed States. And such has been the practical 
construction of the provision of the constitu- 
tion in regard to pardons. In the case of one 
Dixon, a fine was imposed upon him by the 
circuit court of the United States for the dis- 
trict of Mississippi, for a contempt of court 
He applied to the president for a pardon. 
The attorney general, Mr. Gilpin, (3 Op. 
Attys. Gen. 622,) decided tliat the pardoning 
power extended to such a case, and that the 
contempt was an offence within the language 
of the provision of the constitution. I fully 
concur in this view; and it necessarily fol- 
lows, that, if the power of relieving from the 
sentence imposed on MuUee falls withm the 
pardoning power of the president, it is exclu- 
sive in the president, and cannot be exercised 
by this court" 

After this decision was made, the' applicant 
applied to the president for a pardon, and 
his application was entertained and denied. 
The denial was not put on any want of power 
in the president to grant the pardon asked 
for, but was based on the facts shown in the 
case. The application to this court to dis- 
charge the prisoner is now renewed. No new 
views are presented as to the power of the 
court to grant the relief asked, and I must 
decline to exercise the power invoked, at 
least until the executive department of the 
government disclaims its power to relieve the 
party by a pardon. From what took place 
in the Case of Dixon, and what has transpired 
in this case, I must hold that the power of 
granting a pardon in a case like the present 
is claimed by the executive department as a 
part of its constitutional prerogative. From 
the report of the Case of 'Dixon, it appears 
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tliat the pardon was recommended by Mr. 
Justice jNIcKinley, the associate justice of the 
supreme coml; of- the United States whose cir- 
cuit emhraeed at the time the disti'ict of Mis- 
sissippi, and Judge Gholson, who was at the 
time the district judge of the United States 
for that district. As the report states that 
the contempt was committed by an affray be- 
tween Dixon and another pei-son in the pres- 
ence of the judges of the circuit court of the 
United States, at Jackson, in the state of Mis- 
sissippi, it must be inferred that Mr. Justice 
McKiuIey and Judge Gholson were those j 
judges. The punislmient they inflicted was a 
fine, and, as they recommended the case to 
the president as a proper one for a pardon, 
they must necessarily have been of the opin- 
ion that they had no power to relieve the 
party. Nor is there any distinction to be 
drawn between the Case of Dixon and the 
present case, growing out of the fact that, in 
the Case of Dixon, the ofEence was an affray 
in the presence of the com't, while in the pres- 
ent case it was a disobedience to a lawful pro- 
cess of the comt. By the 1st section of the 
act of March 2d, 1831, (4 Stat. 487,) misbe- 
havior in the presence of a court and diso- 
bedience to lawful process of a court are 
placed on the same footing, in respect of be- 
ing contempts of court The inquiry made of 
the attorney general, in the Case of Dixon, 
was, whether the executive authority to par- 
don properly extended to that case. In his 
opinion, given to the secretary of state, in 
February, 1841, the attorney general says: 
"If we adopt, as the supreme court of the 
United States has decided we should do, the 
principles established by the common law re- 
specting the operation of a pardon, there can 
be no doubt it may embrace such a case. A 
pardon has been held to extend to a contempt 
committed in Westminster Hall, under cir- 
cumstances not materially different from 
those which occurred in the case submitted 
to the president I am, therefore, of opinion, 
that, should the president consider the facts 
such as to justify the exercise of his consti- 
tutional 'power to grant reprieves and par- 
dons for offences against the United States,' 
there is nothing in the character of this of- 
fence w^hich withdraws it from the general 
authority." 

In the Case of Rowan, 4 Op. Attys. Gen. 
458, in 1845, Attorney General Mason con- 
curred in the opinion of Mr. Gilpin in the 
Case of Dixon. In the Case of Drayton and 
Sears, 5 Op. Attys. Gen. 579, in 1852, Dray- 
ton and Sears had been indicted and convict- 
ed in the criminal court for the District of 
Columbia and county of Washington, under 
a statute, on seventy-four indictments, each 
of them founded on the transportation of a 
single slave. On these convictions Drayton 
was sentenced to be fined in the aggregate, 
with costs, §11,802.26, and Sears to be fined 
in the aggi-egate, with costs, $8,686.12. By 
the statute, one-half of the fine in each case 
was to be to the use of the master or owner 



of the slave, and the other half to the use 
of the county school or of the county. On the 
rendition of the judgments, Drayton and 
Sears were committed by the court to prison 
until payment of the fines and costs adjudged 
against them respectively. In pursuance of 
that commitment they were imprisoned in 
1848, and they were still in prison when, in 
1852, an application was made to the presi- 
dent for their pardon. The question being 
referred to the then attorney general, Mr. 
Crittenden, as to the constitutional power of 
the president to pardon the men and dis- 
charge them from the penalties and imprison- 
ment therefor to which they were sentenced, 
he decided: (1.) That the pardoning power 
of the president extended over the whole case, 
and that by his pardon he might dischai'ge 
them from prison and remit the fines for 
which they were imprisoned; (2.) That, if 
the president could not remit the fines be- 
cause they had become private property, he 
could still pardon and release the offending 
parties from imprisonment because such im- 
prisonment was part of the proceedings 
against theni as criminals, and at the instance 
of the United States, and was a thing dis- 
tinct from any individual right of property in 
the fines; (3.) That the president might par- 
don the offence and imprisonment, with an 
exception or saving as to the fines, in which 
case the fines would remain as a debt to the 
United States, or to those to whom the Unit- 
ed States had granted, or transferred it, and 
would be recoverable accordingly by the ap- 
propriate legal remedies, which remedies the 
distributees of the fines would have if they 
were entitled to any absolute right or proper- 
ty in tlie fines. The statute, in the Case of 
Drayton and Seai-s, imposed only a fine, and 
the commitment to prison was ordered by the 
court to enforce the payment of the fines and 
costs. Mr. Crittenden examines the whole 
question with fullness, and adopts the view, 
that the imposition of the fines, into whosoev- 
er pockets they might go when collected, was 
a punishment inflicted, on a public prosecu- 
tion, for an offence against the United States,, 
and must be regarded as having for its pri- 
marj'-, if not its sole, purpose, the vindication 
of public law and public justice. 

I have referred to this Case of Drayton and 
Sears, because it was suggested, on ttie argu- 
ment, that, in the present case, the pardon- 
ing power of the president could not be in- 
voked, for the reason that by the judgment 
of this court, the fine imposed on the appli- 
cant is to be paid to the plaintiffs in the suit 
out of which the attachment proceedings 
arose. The judgment of this court was, "that 
the said William MuUee has been guilty of a 
wilful and persistent disobedience to the or- 
der and injunction of this com't, and that he 
be fined thei-efor the sum of twenty-five hun- 
dred dollars, the same to be paid to the com- 
plainants towards the reimbursement of their 
expenses in and about such attachment pro- 
ceedings, and that he stand committed imtil 
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tlie said fine be paid." In this particular, the 
present case is like that of Drayton and Sears. 
The contempt of court was an offence against 
the United States, and the fine was inflicted 
as a punishment therefor. 

If the right to the fine should he regarded 
as a Tested private right in the plaintiffs in 
the suit, existing in the shape of a judgment, 
this court would have no right to discharge it. 

In view of the action of the executive de- 
partment in the eases referred to, I must 
again refer the applicant to the president. If 
the president shall disdaim all right and pow- 
er, as a pai't of his constitutional prerogative, 
to grant any relief in this case, the matter 
may he again brought before me. 



MITI.I.IDE ^GOODYEAR v.). See Cases Nos. 
5,577-5,579. 



Case Wo. 9,91S. 

In re MTJLLER et al. 

[Deady, 513; i 3 N. B. R. 329 (Quarto, 86); 2 
Am. Law T. Rep. Bankr. 33.] 

District Court, D, Oregon. Jan. 11, 1869. 

Bankruptcv — Section 40 of Act — ^Wabeant of 

Possession — ^Injdsction— Certainty of 

Petition — Coxstiiuction of Act. 

1. The prohibition of "further proceedings" in 
the last Clause of section 40 of the bankrupt act 
[of 1867 (14 Stat. 536)] applies .only to the di- 
rect proceedings upon the petition, and not to 
collateral proceedings by or against third per- 
sons, or even the debtor. 

2. Under a warrant to take possession of the 
property of the debtor, the messenger is au- 
thorized to take such property in whosoever 
hands he may find it; and if by mistake, or 
otherwise, he should take property not belong- 
ing to the debtor, it is no ground for dischar- 
ging the warrant or vacating the order for its 
allowance; but the party aggrieved by such 
wrongful seizure has his remedy against the 
officer making it 

[Cited in Re Briggs, Case No. 1,869.] 

3. Injunctions and warrants may be allowed 
and issued under section 40 of the bankrupt 
act without notice to the adverse party. 

4. The court takes judicial notice of the acts 
of congress, and they need not be set forth 
or referred to in any proceeding before it. 

5. The warrant provided for in section 40 of 
the bankrupt act may issue against tiie person 
and property of the debtor, or either of them. 

6. The jurisdiction of the bankrupt court to 
enjoin third persons from interfering with the 
goods of the debtor, or to issue a warrant to 
take provisional possession of them, does not de- 
pend upon the service of a debtor of a proper 
order to show cause why he should not be ad- 
judged a bankrupt, but upon the filing of a pe- 
tition in bankruptcy against such debtor. 

7. A petillon which states that the debtor 
committed the alleged acts of bankruptcy, 
"within sis calendar months next preceding the 
date thereof," and on or about a certain day 
tlierein, is sufficiently certain in this respect; 
and as to third persons, in collateral proceed- 
ings, the allegation is sufficient without ihe 
mention of a particular day. 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



8. The allegations in the petition concerning 
the existence of the debt, or the commission of 
the acts of bankruptcy, need not be made upon 
the personal knowledge of the petitioner; but 
semble, that the deposition thereto should be 
made upon the knowledge of the deponent, or 
disclose the grounds of his behef, or the sources 
of his information. 

[Cited in Re Raynor, Case No. 11,597.] 
[Cited in Re Butterfield, 6 N. B. R. 258.] 

9. The bankrupt act should be construed so 
as not to permit a petition in bankruptcy to be 
maintained by a creditor, who became such aft- 
er the commission of the act of bankruptcy 
complained of. 

10. It is sufficient if the debt of the petitioner 
existed at the date of the commission of the act 
of bankruptcy, although not then due. 

11. Upon a motion to dissolve an injunction 
in bankruptcy against third persons, such per- 
sons cannot be heard to object to the sufficiency 
of the petition or the proof of debt, or acts of 
bankruptcy. 

''12. The bankrupt act is remedial, and should 
be construed "with a view to effect its objects, 
and promote justice" between a debtor and his 
creditors. 

[Quoted in Silverman's Case, Case No. 12,- 
855. Cited in Re Carrier, 47 Fed. 442.] 

[In the matter of Max Muller and Max 
Brentano, bankrupts.] 

Lansing Stout, for the motion. 
M. W. Fechheimer and William Strong, 
contra. 

DEADY, District Judge. On December 7, 
1868, a petition was filed in this court by 
Benjamin Price, a creditor of the above nam- 
ed M. and B. praying that they be adjudged 
bankrupts. The claim is stated to be for 
goods sold and delivered to the alleged bank- 
rupts "within the last two years past," of 
the value of §3,907. 

Three acts of bankruptcy are charged: (1) 
That said M. and B. being traders under the 
firm name of Muller and Brentano, and be- 
ing bankrupt, etc., on November 7, 1868, sold, 
transferred, etc., their merchandise, accounts 
and assets to Baum and Wolgennant with in- 
tent to defeat, etc., the operation of the bank- 
rupt act. (2) That^said M. and B. on the date 
aforesaid, made the transfer aforesaid to B. 
and "W. with intent to delay, defraud and 
hinder their creditors; and (3) That said M. 
and B, on November 10, 1868, paid John An- • 
derson, one of their creditors, with intent to 
thereby give a preference to such Anderson, 
and defeat and delay the operation of the 
bankrupt act 

The proof of debt is made by the petition- 
ing creditor, and states that the debt was 
due on and before November 23, 1868., The 
proof of the acts of bankruptcy is m&de by 
the attorney in faef of the petitioner (who 
resides in San Francisco), William J. Hyland. 
It states that on or about November 7, 1868, 
M. and B. had in store at Jacksonville, Ore- 
gon, merchandise of the value of §35,000, and 
that at the same time there was due them 
from solvent persons in the vicinity of Jack- 
sonville, debts of the value of $12,000; and 
that on said last mentioned date, said M. and 
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B., ■with the intent and purpose alleged in 
the petition, fi-audulently sold and transfer- 
red all theu" stock in trade and things in ac- 
tion to B. and "W. aforesaid. That said B. 
^nd W. were the cousins of M. and B., and 
the latter was their clerk, and without 
means, save a small sum due him from M. 
And B. for services as clerk; and that the 
means of Baum were not at all adequate or 
suflScient to make the purchase aforesaid. 
That such sale and transfer was without con- 
sideration, except the small sum due Wolgen- 
nant, and that said B. and "W. conspired with 
M. and B. by means of such pretended and 
fraudulent sale and transfer, to defraud the 
creditors of said M. and B. and defeat the 
opei-ation of the bankioipt act. That said B. 
and "W. are wholly irresponsible, that they 
4ire disposing of such merchandise below its 
v-alue, and at auction, and ai*e collecting the 
debts due M. and B.; and if not prevented, 
will dispose of said property, so that the 
■creditors of said M. and B. will receive no 
benefit therefrom. That M. and B. are in- 
debted to persons in San Francisco to the 
amount of about §3.j,000, and to other per- 
sons in the state of Oregon, a further large 
sum, to affiant unknown. That these parties 
all reside at Jacksonville, within a day's 
journey of California, and that if B. and "W. 
■are suffered to remain in possession of the 
property it will be disposed of, and the par- 
ties will leave the state and go beyond the 
jurisdiction of the court with the proceeds; 
and that said jVI. and B. are about to depart 
from the state and will do so, unless prevent- 
ed by the order and warrant of this court. 

On December 9, on the application of coun- 
sel for the i)etitioning creditor, an order to 
show cause— fonn No. 57— was allowed; and 
also an order directing the issuance of a writ 
of injunction, forbidding il. and B. and B. 
and M. from interfering with or disposing of 
the property and accounts of the alleged 
bankrupts, and also of a warrant command- 
ing the marshal to take possession of such 
property, and keep the same until the further 
order of the court. On December 29, B. and 
W. by their attorney, filed a motion to dis- 
solve the injunction, and to discharge the 
property from the warrant. The motion is 
made upon the papers already mentioned in 
the case, and the affidavit of O. Jacobs, of 
Jacksonville. The affiant states that he 
knows the parties, and that the injunction 
and warrant herein were served about De- 
cember 15, 1S68. That the goods and mer- 
chandise formerly belonging to M. and B., 
were at the service of said injunction in the 
exclusive possession of B. and W., as pur- 
chasers from said M. and B., and had been 
in such exclusive possession since November 
7, 1868; and that said goods and merchan- 
dise were taken from the possession of B. 
and W. by the messenger, under the warrant 
aforesaid; and that they ai*e of the value of 
about ?25,000. 

The grounds of the motion are set forth 



therein as follows: (1) There was no autlior- 
ity for the marshal or messenger to seize 
property in the hands of these parties. (2) 
The writ of injunction and order to take pos- 
session were issued without notice. (3) The 
order to take possession of goods was not 
made under any law of the United States. 
(4) The notice to show cause was and is re- 
tui-nable in January, 1868— a date prior to 
the act of bankruptcy complained of. (5) 
The petition fails to show at what time the 
act of banki-uptcy was committed. (6) The 
charge of bankmptcy is made upon informa- 
tion and belief— there being no positive 
charge. (7) The proof of indebtedness does 
not show that the debt of petitioning cx*editor 
existed at the time the alleged act of bank- 
ruptcy was committed. 

Counsel for the petitioning creditor objects 
to the hearing of the motion at this time, be- 
cause, the order to show cause not being re- 
turned, there is no proof before the court that 
it has been served upon the debtors. In sup- 
port of this objection, he cites the last clause 
of section 40 of the act I do not think the 
clause suppoits the conclusion. The prohi- 
bition of "further proceedings" is intended of 
direct proceedings upon the petition and 
against the debtor, and not of collateral pro- 
ceedings by or against third persons or even 
the debtor. 

The only evidence before the court as to 
the service of the injunction or the execution 
of the warrant, is contained in the affidavit 
of Jacobs. Neither of these writs has been 
returned. The order to show cause is not 
returnable until Januaiy 7. The order al- 
lowing the warrant to take possession, to 
issue, speaks of the goods and effects of the 
alleged bankrupts, and not those of B, and 
W. The warrant, I presume, conforms to 
the order in this respect. 1 must also pre- 
sume that the messenger has obeyed the war- 
rant and taken into his possession, the goods 
and effects of M. and B. in whosesoever 
hands he found them, and not otherwise. 
If by mistake or otherwise he took the goods 
of another, he is liable to the party injured, 
upon his official bond. This is no more than 
the responsibihty which the common law de- 
volved upon every officer to whom an execu- 
tion against property was directed. He had 
to determine at his peril what was the prop- 
evty of the defendant in the writ, and what 
was not. 

Under section 40 of the act, the messenger, 
under the direction of the warrant, is "to take 
possession provisionally of all the property 
and effects of the debtor." And it makes 
no difference in whose hands he may find 
them. This is a question of fact for the offi- 
cer to determine for himself, subject to his 
responsibility. Taking the affidavit of Ja- 
cobs, it appears that this property was in 
the possession of B. and W. when seized by 
the messenger, but it does not follow that it 
was not at the same time the property of M. 
and B. This question cannot be made or 
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decided upon this motion. But certainly, 
upon tlie statements in the petition and ac- 
companying proofs, it was not the property 
of B, and W. and the afladavit of Jacobs, con- 
sidering what B. and W. are called upon to 
show, rather confirms this conclusion than 
otherwise. The first ground of the motion 
is thus disposed of. 

The second ground is well founded in fact, 
but immaterial in law. Injunctions in bank- 
ruptcy, at least when issued in the primary 
stage of the proceedings, under section 40 of 
the act, may be allowed and issued without 
notice. The provision in the act of March 2, 
1793 (1 Stat. 33-i), forbidding the writ to be 
granted in a suit in equity, without notice to 
the adverse party, does not apply to proceed- 
ings in the district court imder the bankrupt 
act. Ex parte Smith [Case No. 12,994]; Ex 
parte Carlton [Id. 2,415]; cited in Brightly, 
Fed. Dig. 430; Ex parte Donaldson [Case No. 
3,981]; In re Wallace [Id. 17,094]. In re 
Wallace was decided in this court, upon able 
argument and careful consideration. Upon 
further argument the conclusion seems to be 
sound in principle and upon authority. The 
rule in the judiciary act requiring notice in 
all cases of injunction is an arbitrary and 
anomalous one, and if applied to the sum- 
mary proceedings under the bankrapt act, 
would in most instances render it nugatory. 
Notice to B. and W. of the application for the 
injunction in this case, would have been no- 
tice to them to leave this jurisdiction with 
the property or its proceeds, which they could 
have done, if so disposed. Doubtless the 
court may require notice to be given to the 
adverse party, and even that the applicant 
shall give security for damages, whenever it 
thinks the ends of justice or the security of 
parties require it. 

Possession of the goods was not taken un- 
der the order, but the warrant which issued 
pursuant to the order. To authorize the al- 
lowance of this order or the issuing of this 
warrant, notice to the adverse party was not 
necessary. On the argument nothing was 
shown in support of this objection, neither 
can there be. 

In support of the third ground of the mo- 
tion, counsel shows that the order allowing 
the issuing of the warrant, excepts from its 
operation such "goods as are exempt from 
the operation of the act of congress entitled, 
'An act to establish an uniform system of 
bankruptcy throughout the United States,' 
approved March 2, 1868." There being no 
bankrupt act of this date, the conclusion is, 
that the order for the warrant to take posses- 
sion was not made under any law of the 
United States. This is an extremely tech- 
nical objection, and admits of a. sufiieient and 
equally technical answer. The order for the 
wan-ant does not profess to be made under 
the act of March 2, 1868, but it only excepts 
from the operation of such warrant the goods 
exempt by that act There being no bank- 
rupt act of such date, the exemption is nuga- 



tory, and tlie warrant to take possession is- 
without qualification in this respect But the- 
recital of the title of the bankrupt act in any 
proceeding, is mere matter of form. The- 
recital in this order gives the date of the act 
incorrectly— 1S68— for 1867. But this imma- 
terial mistake can in no way affect the legal- 
ity of the order. The order would have been 
sufficient without stating the title or date of 
the ^ct The court takes judicial notice of 
the acts of congress, and they need not be set 
forth or specially referred to in any proceed- 
ing before it. 

In support of this ground of the motion, it 
is also urged that the act (section 40) does- 
not authorize the issue of a warrant against 
the goods of the alleged bankrupt alone, but 
that the warrant cannot issue unless it be- 
against his person, and also "to take posses- 
sion provisionally of all the property and ef- 
fects of the debtor," as weU. This construc- 
tion of the act does not seem to me to be war- 
ranted by the language or object of the sec- 
tion. If the showing be such as section 40- 
requires, the warrant may issue against the- 
person and goods or either of them. The* 
greater includes the less, and neither the al- 
leged bankrupts or B. and W., can or ought 
IS) be heard to complain that the petitioning 
creditor has been satisfied to take process; 
against the goods only, because he was en- 
titled to it against the person also. If, in 
fact, the order" and warrant had been for the 
arrest of both the person and goods, the lat- 
ter might have been executed against both 
or either, as the petitioning creditor might 
direct. 

The fourth ground of the motion is based 
upon the assertion therein, that the order to 
the debtor to show cause, is by mistake made- 
returnable in January, 1868, instead of 1869. 
The order has not yet been returned, and 
there is no evidence before the court that it 
is returnable at an impossible date. Nor is it 
apparent if it be admitted that the order is- 
erroneous in this respect, how the fact can in 
any way affect the merits of this motion. 
The jurisdiction of the court to enjoin B. 
and W. from interfering with the goods of 
the debtor, or to issue a warrant to take pro- 
visional possession of them, is not dependent 
upon the service on the alleged bankrupts of 
a proper order to show cause. 

As to the fifth ground of the motion, the 
petition avers that the several acts of banlv- 
ruptcy complained of, were committed "with- 
in six calendar months next preceding the- 
date of the petition," and on or about a cer- 
tain day in November, 1868. This is suffi- 
cient; and, if it were not, to show the actual 
day, it certainly is, to show that they were 
committed within six months before filing 
the petition, and that therefore, this court has 
jurisdiction to adjudge M, and B. bankrupts 
on account of them. Whether the particular 
day within this six months is stated or not, 
does not matter so far as this motion is con- 
cerned. When the alleged bankrupts appear 
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to make defense to tliis petition, the ques- 
tion can be made as to whether the particular 
day is suflaciently stated, and not otherwise 
or before. 

As to the sixth ground of the motion, it is 
not well founded in fact The charge of 
bankiTiptcy is not made upon information 
and belief. The allegation in the petition is 
positive and unqualified as to the transfer of 
the stock of merchandise and book aecSunts 
to B. and W., and also the payment to An- 
derson, with intent to prefer him. The same 
is true of the deposition to the acts of bank- 
ruptcy. True, the petition states that in ad- 
dition to the merchandise and accounts, there 
was ti'ansferred "all the available assets" of 
M. and B. and this averment as to the assets 
is upon information and belief. This ixver- 
ment is a mere make-weight, and it is per- 
fectly immaterial whether it is in the petition 
or not. The allegations as to the transfer of 
the merchandise and accounts, and of the 
payiaent with intent to give a preference, 
are all or either of them sufficient allegations 
of acts of bankruptcy. Nor is there anything 
in the act, or the orders and forms, or the 
nature of the proceeding, which requires that 
the allegations in the petition either as to the 
debt or the acts of bankruptcy, should 15e 
made upon the personal knowledge of the pe- 
titioner. The petition must be made by the 
creditor, and in most instances, can only be 
made upon information and belief. In addi- 
tion to the petition there must be a deposition 
to the debt and the act of bankruptcy. In 
these it may be proper that the witness 
should speak from his own knowledge, or at 
least disclose the grounds of his belief, or the 
sources of his information. Much will de- 
pend upon the circumstances of the particular 
■case. 

By the seventh ground of the motion, it is 
asserted that the debt of the petitioning cred- 
itor was not in existence when the acts of 
bankruptcy complained of were committed. 
Under the English bankrupt act, it was held 
that a commission ought not to be granted 
on the petition of a creditor whose debt was 
not in existence when the act of bankruptcy 
was committed. 1 Bac, Abr. 558. This stat- 
ute (6 Geo, IV. c. 16, § 12), allowed the com- 
mission to issue upon the petition of any 
creditor or creditors of the alleged bankrupt 
<1 Bac. Abr. 552). The act of March 2, 1867, 
allows any creditor whose debt is of suffi- 
cient amount, and provable under the act to 
maintain the petition to havfe his debtor ad- 
judged a bankrupt (section 29). A debt con- 
tracted after the act of bankruptcy is prov- 
able under the act (section 19). The letter 
of the English and American statutes is not 
materially different in this respect Taken 
literally, they both would permit a petition to 
be maintained by a creditor whose debt ai'ose 
after the commission of the act of bankruptcy 
complained of. The American statute ought 
I think, to be construed as the English one, 
so as not to permit a petition to be maintained 



by a creditor whose debt was contracted 
after the act of bankruptcy happened. This 
is in accordance with the decision of this 
court in Re Burk [Case No. 2,156] that a 
creditor should not be heard to object to the 
discharge of a voluntary bankrupt for mat- 
ters which occurred before he became such 
creditoi*. The construction is supported by 
the familiar principle, that no one ought to 
be allowed to complain of that which does 
not injure him. In case the act of bank- 
ruptcy was secret and unknown to the credit- 
or at the time of conti-acting his debt, the 
rule might not apply. 

The proof of debt in this case, and the peti- 
tion substantially shows that M. and B., on 
November 23, 1S68, and before, were indebted 
to the petitioner in the sum of near $4,000. 
The petition was verified on the last men- 
tioned date, and the acts were committed 
some days before in the same month. The 
indebtedness arose upon the sale and delivery 
of goods prior to, and within two years of 
the date of the petition, to be paid for upon 
request. The allegations of the petition are 
framed upon the idea that the debt did not 
become due until payment was requested, 
and that the commencement of this proceed- 
ing was a request. This is probably a cor- 
rect conclusion in the premises. But the 
question is not when the debt became due 
and payable, but when did it commence to 
exist. It commenced with the deliveiT of the 
goods, or any poition of them equal in value 
to the sum of $250. The proof and petition 
were made in San Francisco, and they are 
very slovenly and unskillfully prepared in 
this respect, as well as some others. But I 
think it a fair inference from the facts stated, 
and the nature of the transaction that the 
debt of the petitioner or at least $250 of it 
existed before November 7, 1808— the date of 
the first acts of bankruptcy. 

This disposes of the motion. It is disal- 
lowed. I have considered this motion as if 
Baum and Wolgennant were entitled to make 
these objections. But as to the 4, 5, 6 and 7 
grounds of the motion, I do not think they 
have any right to be heard. The questions 
raised on these points are between the peti- 
tioning creditor and the alleged bankrupts, 
and not B. and W. In the course of the ar- 
gument, counsel for B. and W. have insisted 
that this is a special proceeding, purely stat- 
utory, and that the act must be taken most 
strictly against the creditor, and in favor of 
the bankrupt. In my judgment this view of 
the matter is not supported by reason or au- 
thority. The act does not attempt to punish 
the bankrupt, but to distribute his propei-ty 
fairly and impartially between h'is creditors, 
to whom in justice it belongs. It is remedial, 
and seeks to protect the honest creditor from 
being overreached and defrauded hy the un- 
scrupulous. It is intended to relieve the hon- 
est biit unfortunate debtor from the burden 
of liabilities which he cannot discharge, and 
allow him to commence the business of life 
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anew. Tlie power to pass bankrupt laws is 
one of the express grants of power to the 
national government; and history teaches 
that the want of a uniform law on this sub- 
ject throughout the states, was one of the 
prominent causes which led to the assembling 
•of the constitutional convention and conse- 
■quent formation and adoption of the federal 
constitution. 

Such a statute is not to be construed strict- 
ly, as if it were an obscure or special penal 
■enactment, and this was the sixteenth in- 
stead of the nineteenth century. The act es- 
tablishes a system and regulates, in all their 
details, the relative rights and duties of debt- 
or and creditor. Such an act must be con- 
strued— as indeed should all acts— "according 
to the fair import of its terms with a view to 
-effect its objects and to promote justice." 



Case Wo. 9,913. 

MULLER'S CASE. 

120 I.eg. Int 301; 1 5 Phila. 289; 5 Leg. & Ins. 
Rep. 146.] 

District Court, B. X). Pennsylvania. Sept 14, 
1863. 

ESTRADITIOX — PDBIilO PrOSECUTIOX — DEPOSITIONS 

Taken — Ckimes Named is Treaty — Discharge 

UNDER PrEVIODS APPLICATION. 

1. The treaties between the United States 
and certain Buro^eon states for the mutual ex- 
tradition of fugitives charged with certain 
■crimes, do not require that an application for 
extradition shall have been preceded in the 
country of the government making it, by a 
charge, or public accusation, of equivalent ef- 
fect with an indictment. It suffices that there 
bas, within the jurisdiction of the country malt- 
ing the application, been an authorized proceed- 
ing under wliich evidence has been, or might 
lawfully have been, taken there, with a view 
to a criminal prosecution, or to deciding wheth- 
•er to institute ' one. 

2. Depositions preliminarily taken there with 
such a view should, if certified according to the 
act of 22d June, 1860 [12 Stat. 84], or otiier- 
wise duly attested, be admitted in evidence if 
they would be receivable in evidence there in sup- 
port of a charge of a crime cognizable under 
such a Ixea^. 

3. The crimes are named in the treaties with 
reference to known definitions in the system of 
•general jurisprudence. But the specific appli- 
cations of the definitions are determinable in 
particular cases, by th4 jurisprudence and leg- 
islation of the respective places of arrest. 

4. In the United States, the jurisprudence 
•and. legislation must, under a charge of the 
forgery of a private writing, be those of the 
state of the Union in which the arrest is made. 

5. The application for extradition may be 
sustained under a law of the state enacted aft- 
er the date of the treaty, but in force at the 
time of the commission of the offence, and at 
the time of the hearing under the application. 

6. A discharge of the accused party, under 
a, previous application for extradition upon the 
same charge, heard in another state, does not 
preclude the renewal of the application, where 
the case does not appear to have been fully in- 
vestigated and considered under the former 
proceeding. 

1 [Reprinted from 20 Leg. Int 301, by per- 
•mission.] 



(Case No. 9,913) JVIULLER 

[This was a proceeding in the case of Tran- 
gott MuUei*, a forger and fugitive from jus- 
tice.] 

CADWALADER, District Judge. Of the 
treaties now in force on the subject of extra- 
dition, the earliest is that of 1842, with Great 
Britain.- [8 Stat. 576.] Its foi-m has, in 
general, been followed in the others. An oc- 
casional recurrence to it will prevent their 
phraseology from being applied with too 
much latitude. But an adherence to it so 
close as to exclude reasonable cosmopolitan 
interpretation of them should be not less 
avoided as too narrow. 

In this case, at the hearing in July last, the 
proofs of identity showed that the person ar- 
rested was the party against whom the charge 
is made on behalf of the government of Sax- 
ony. There could be no 'doubt that he was 
the person who, imder a former application 
made on the part of the same government, 
on the same grounds, before the judge of 
like jurisdiction for the Southern district of 
Ohio, had there been discharged from custody. 
Except the proofs of his identity, the evidence 
ofiCered there and rejected, was the same as 
that which has been adduced and admitted. 
The jurisprudence and legislation of Ohio on 
the subject of forgery, were, for aU the pur- 
poses of the case, the same, in effect, as the 
jurisprudence and legislation of Pennsylvania. 
The sufBLciency, also, of evidence, to justify an 
apprehension and commitment for -trial, 
would, in each state, as may be assumed, 
have been determinable by the same rules, if 
the offence had been charged as committed 
within her limits, I was, nevertheless, of 
opinion that the discharge in Ohio had not 
precluded a renewal here of the application. 
But this opinion was not founded upon any 
such literal interpretation of the treaty as 
would make its meaning dependent upon 
simple and rigid analogies to cases of commit- 
ment for trial by magistrates here and in 
England, on preliminary charges of crime, 
after previous refusals of magistrates to com- 
mit. I thought, on the contrary, and still 
think, that the personal status of an inhabi- 
tant of, or a sojourner in, the United States, 
might be too irrevocably involved in the re- 
sult of a question of extradition to make so 
narrow a rule of decision sufficient for the ex- 
igencies of such a question. I therefore 
thought that 'there might be a case in which 
the previous rejection of such an application 
by such a judge would perhaps preclude its 
renewal— especially in the same judicial dis- 
trict or in another judicial district of the same 
state— but that this was not such a case. 

The other questions were those of the suf- 
ficiency of the charge, and of the sufficiency 
of the proofs. 

How, and how far, the crime In question 
must have been the subject of a charge or 
public accusation, in the country whose gov- 
ernment asks the extradition, does not appear 
distinctly in the treaties, or in any opinion of 
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the supreme court of the United States. The 
subject has been discussed elsewhere, but 
not satisfactorily. Its difficulties are, in 
part, removed by the acts of congress of 1848 
[9 Stat. 302] and 18G0 [supra]. The argtunent 
that there must hare been some authorized 
public accusation of equiTalent effect with 
what is here, and in England, called an in- 
dictment, cannot prevail. To adopt such a 
rale, would interpolate in the treaties a condi- 
tion requiring what might, in some countries, 
be considered objectionable as a partial pre- 
judication of guilt in eases to be afterwards 
tried. The treaty with Great Britain certainly 
requires no previous indictment or present- 
ment. Between the United States and that 
country, such a condition, if intended, would 
have been expressed. In Kaine's Case the 
only process had been a warrant issued in 
Ireland under an ^x parte deposition. The 
warrant had not been executed, service of it 
having been successfully evaded. This war- 
rant and a copy of the deposition, certified 
and attested under the second section of the 
act of 1848, appear to have been thought suf- 
ficient, together, to satisfy the requirements 
of the treaty. 14 How. [55 U. S.] 105, 108, 
109, 115, 116. These requirements might, on 
either side of the Atlantic, be satisfied with- 
out even a warrant. Thus, in Pennsylvania, 
as tn England, a constable or other officer 
may make an arrest for murder or robbery, 
on the spot, without a warrant, and may 
bring the party arrested at once before a 
magisti-ate, by whom depositions under the 
statutes of PhUip and Mary may be taken 
forthwith. 6 Bin. 318; 8 Serg. & R, 49; 
Johnson v. Tompkins [Case No. 7,416]; 4 
Coke, 40b; 9 Coke, 66a; Ld. Raym. 1297; 
Dougl. 358; 6 Barn. & C. 635; St, 1 & 2 
Phil. & M. c. 13; and St. 2 & 3 Phil. & M. 
e. 10; 3 Bin. 621. The party thus arrested 
may, before any commitment, or any ijrocess 
against him, escape, and may afterwards be 
found on the other side of the Atlantic, with- 
in the jurisdiction of one of the contracting 
governments. Under the latter jurisdiction, 
the depositions, or duly attested copies, with 
proof that they were taken under such a 
summary proceeding, would sustain an appli- 
cation for extradition, if they sufficiently 
proved the commission of the offence. Copies 
of such depositions taken in England would, 
if certified under the act of congress of 1860, 
be receivable in evidence here, under this act, 
if not independently of it. So far as concei-ns 
mere accusation in the country whose gov- 
ernment makes the application, any proceed- 
ing in that coimtry under which evidence 
has been, or might lawfully be taken there, 
with a view either to a future criminal prose- 
cution, or to deciding whether to institute one, 
satisfies the requirements of the treaty. Un- 
der the act of 1860, depositions preliminarily 
taken with such a view should be admitted in 
evidence here, if they would be receivable in 
evidence there. In this case, the proceedings 
in Saxony, through the verification of the 



Saxon authorities, attested by the consul gen- 
eral of the United States at Lieipsig, were 
duly authenticated; and it sufficiently ap- 
peared that before the Saxon tribunals hav- 
ing cognizance of the question whether this- 
paity should be apprehended and committed 
for trial, the depositions of which copies were 
certified would have been receivable in evi- 
dence. 

The remaining question was whether tliese 
depositions would, within the meaning of the 
treaty, have sufficed to justify his appre- 
hension and commitment for trial under a 
charge of forgery, if the offence had been 
committed here. They fully sufficed to prove 
the act which was charged. Such an act, 
wherever punishable as a crime, is properly 
classed as a specific offence under the general 
head of "forgery." In the jurisprudence of 
Pennsylvania, at the date of the treaty with 
Saxony, this act would not have been punish- 
able as a crime. But before its commission in 
Saxony, the Pennsylvania statute of March 
31, 1800, § 169 [Laws, 1800, p. 423], had made 
such an act indictable and punishable as a 
misdemeanor. In the series of treaties which 
have been mentioned, certain offences, includ- 
ing forgery, ai*e named with reference to 
their definitions in the system of general ju- 
risprudence. But the treaties require the 
specific application of the definitions to be 
conformable, in particular cases, to the juris- 
prudence and legislation of the respective 
places where the parties may be arrested; 
and likewise require the application of local 
rules of decision as to the sufficiency of the 
evidence. The act in question— though gen- 
erically forgery wherever criminal— might be 
specifically criminal in one place, but not 
in another. I thought that the question de- 
pended upon the law of Pennsylvania under 
the statute of 1860, and that the case, on the 
part of the Saxon government had, therefore 
been made. 

There is no jurisprudence or common law 
of the government of the United States. See 
[U. S. V, Hudson] 7 Cranch [11 U. S.] 32; [U. 
S. V. Coolidge] 1 Wheat. [14 U. S.] 415; 
[Wheaton v. Peters] 8 Pet. [33 U. S.] 658; 
[Kendall v. Stoker] 3 How. [44 U. S.] 104. 
No legislation of their government, independ- 
ently of the jurisprudence and legislation of 
the sevei-al states, can have been expected by 
those who made the treaties ever to give 
specific definition of certain crimes men- 
tioned in them. No such legislation as to 
forgery or private writings, which is the of- 
fence here charged, can have been expected. 
As to crime, and others, local definitions and 
rules might be not less different in Ohio and 
Pennsylvania and in Scotland and in Eng- 
land, or might be more different. In framing 
the treaty of 1842 with Great Britain, these 
local differences must have been mutually 
considered by the governments of the two 
contracting nations, I thought that the de- 
cision of the case could not be affected by 
the date of the Pennsylvania statute. It was 
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posterior to the treaty with Saxony, tiut an- 
terior to the commission of the offence 
charged. Local specific definitions of an of- 
fence, which may he safely applied, are those 
in force, both when it was committed and at 
the time of hearing. If their application is 
not ex post facto, the question whether they 
were in force at the dates of the respective 
treaties cannot he material. Diplomatic ar- 
rangements whose effect may depend upon in- 
ternal regulations of the contracting states 
are almost necessarily dependent more or less 
upon prospective legislation. Such regula- 
tions are almost always liahle to change in 
the course of internal administration. They 
may also undergo modification in order to 
meet occcasional reciuirements of interna- 
tional comity, or of the conventional arrange- 
ments themselves. These requirements may 
he only honorary, and the legislation conse- 
quently optional. But the treaties require 
that' such definitions and rules as are from 
time to time observable under the local juris- 
diction of each contracting government shall 
be applied by it in favor of the other. 

The questions which have been reviewed, 
whether difficult or not, were important; and 
upon one, if not more of them, differences of 
opinion were supposed to exist. At my re- 
quest, the case has been reargued on all the 
points before the judge of the supreme court 
for the circuit and myself. The only ques- 
tion which has caused us any embarrassment 
is tliat of the effect of the party's discharge in 
Ohio. Had that been a decision upon the 
legal merits of the case, pronounced after full 
investigation and consideration of them, our 
opinion might probably have been that a re- 
newal of the Saxon government's application 
should not be entertained. But the proceed- 
ing there, as far as we know, consisted in the 
mere summary rejection of the evidence of- 
fered, for what reason we are not informed. 
The same evidence, with the proofs of identi- 
ty, has been, so far as appears, considered 
for the first time imder the present applica- 
tion. The act of 1848 should be interpreted, 
and the regulations prescribed in it admin- 
istered, with reference to the international 
character of the obligation of extradition. 
The conventional obligation is not fulfilled 
where an application for extradition is, in any 
mode or degree, slighted by one of the con- 
tracting governments, to which it has been 
properly addressed. This must be considered 
in a case like the present, where provisions of 
the treaty are executed through judicial or- 
gans of the latter government. We therefore 
think, that until a decision founded upon ade- 
quate investigation and full consideration, 
the proceedings under successive applications 
for exti'adition are, in effect, if not in char- 
acter, analogous to successive preliminary 
hearings before local committing magistrates 
under ordinary charges of crime. On all the 
other points of the case we are of the opinion 
which I entertained at the close of the former 
hearing. 
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The prisoner was accordingly remanded 
into custody, to await the order of the presi- 
dent. 



Case No, 9,914. 

MUIiLER T. BOHLENS. 

[2 Wash. 0. O. 378.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1809. 

Principal an3> Agent — Del Credere Agent — 
Remittance in Bills — Liability. 

The defendants sold goods consigned to them 
by the plaintiff under a del credere commission, 
and received in payment, for part of the sales, 
the hill of exchange of W. They were authoriz- 
ed by the plaintiff to remit in bills, and with the 
other proceeds of sales, they purchased a bill 
drawn by I. Both bills were protested. The 
court hdd the defendants liable for W.'s hill, it 
having been received in payment for a debt 
guarantied by tiiem; but not for the bill drawn 
by I., which was remitted according to order. 

[Cited in brief in Lewis v. Brehme, 33 Md. 
421.] 

The defendants received consignments 
from the plaintiff, and engaged to sell them 
on a del credere commission, and to guaran- 
ty the debts. He sold, to one Walter, part 
of the goods, and when the money for which 
the goods were sold became due, he took 
his bill of exchange for the amount, which 
he remitted to the agent of the plaintiff. 
The defendants also purchased another bill 
of a Mr. Imbert, which they remitted to the 
plaintiff, in part of the sales of his goods. 
Both bills were protested, and Walter and 
Imbert very soon after became insolvent, 
but the latter remained in good credit imtil 
he stopped. The defendants relied upon a 
receipt in full, and a discbarge, given by 
one MuUer, the attorney of the plaintiff, to 
the defendants, in which these two bills 
were charged to the plaintiff. But, having 
only a notarial copy of the letter of at- 
torney, the court refused to let the copy be 
read. The law of this state authorizes the 
recording letters of attorney, upon their be- 
ing acknowledged or proved before a notary; 
but this was neither. 

WASHINGTON, Circuit Justice (charging 
jury). The guarantee of the defendants ex- 
tended no farther than to the sales and re- 
ceipts of the money arising from them. As 
to Imbert's bill, therefore, there is no pre- 
tence for charging the defendants with that, 
as it was a bill purchased by the defend- 
ants from a man in good credit, and was 
purchased for the purpose of a remittance, 
as the defendants had been directed. But 
the guarantee extends to Walter's bill, which 
was not purchased with the proceeds of 
the plaintiff's goods, but was given by a 
purchaser of those goods instead of the mon- 
ey. If the defendants were bound to guar- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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anty the payment of this debt when con- 
tracted, the guarantee continues, because a 
bill which is dishonoured, is no payment. 
The only objection to the plaintiff's recovery 
of the amount of this bill, is his neglect in 
not returning the bill, or giving notice of 
the protest, or rather, the defect of the 
plaintiff's evidence in accounting for this 
bill. It does not appear whether Walter's 
estate made any dividends; if it did, the 
defendants would have been entitled to 
come in, if the bill had be returned. This 
point is left to you, on the evidence. 

Verdict for the plaintiff, for the amount of 
Walter's bill, and interest. 



Case 'No, 9,915. 

MULLEE, V. ERICH. 
[See Case No. 9,916.] 



Case No. 9,916. 

MULLER V. HENRY et al. 

[5 Sawy. 464; 7 Reporter, 772.] i 

Circuit Court, D. California. May 1, 1879. 

IxjuNCTioN — Contempt — Acting under Author- 
ity OF Ordinance. 

1. Certain parties having been injoined from 
grading a street until the hearing of the caus^i, 
or the further order of the court, subsequently 
proceeded to grade the street under authority of 
a city ordinance, passed after the issuing of the 
injunction, without first presenting the ordi- 
nance to the court and procuring a dissolution 
or modification of the injunction: JSdd, that 
they weie guilty of contempt. 

2. A party can only be relieved from the oper- 
ation of an injunction, absolutely prohibiting 
the performance of a specific act, by the court 
granting the injunction. 

The bill, supported by numerous affidavits, 
alleged that the defendants [Joseph Henry 
and others], without lawful authority, were 
depositing earth upon certain streets in Napa 
City and filling them up in such a maimer as 
to dam up water which comes from high 
ground beyond, upon complainant's lot, occu- 
pied as a residence, which water will, by such 
retention on the lot, create a nuisance, pro- 
ducing irreparable injury by destroying the 
flowers, shrubbery, and a large number of 
ornamental trees which have been some 
twenty years growing upon the lot, and by 
becoming stagnant and unhealthy, render the 
lot uninhabitable. The defendants answered 
denying the effect attributed to the work, and 
alleging that they were lawfully grading the 
streets in question in pursuance of an ordi- 
nance of the city of Napa. Upon the hearing 
of an application for a temporary injunction 
upon the bill, answer, affidavits and charter 
of the city, the court held that the proceed- 
ings of the board of trustees under which the 
defendants were doing the work were void, 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission. 7 Reporter, 772, con- 
tains only a partial report.] 



by reason of not having been taken In ac- 
cordance with the requirements of the city 
charter, and that defendants were unlawfully 
filling the streets; and being of the opinion, 
from the facts disclosed by the pleadings 
and affidavits, that a private nuisance was 
likely to result from the work, injoined the 
defendants from "depositing any rock, earth, 
clay, gravel or other material" on said streets 
until the hearing, or till the further order of 
the court. After the issuing of the injunction 
the board of trustees passed another ordi- 
nance authorizing the doing of the same 
work, which for the purposes of the decision 
is assumed to have been done in pursuance of 
the provisions of the charter. Under the au- 
thority of these proceedings, without bring- 
ing them to the attention of the court, and 
while the injunction was still in force, the de- 
fendants again commenced to fill in the 
streets as they were doing before they were 
stopped by the injunction. Upon this pro- 
ceeding instituted by the complainant [Her- 
mon Muller] to punish them for contempt in 
violating the injunction, the defendants set 
up the said subsequent proceedings of the 
board of trustees as a justification. 

B. S. Brooks, for complainant. 
T. I. Bergin and Geo. W. Towle, for defend- 
ant. 

SAWYER, Circuit Judge. After a full 
examination of the question submitted in this 
case, in the matter of contempt, and of the 
authorities bearing on the subject, I am con- 
firmed in the impression, which I had at the 
hearing, that the parties are in contempt. 
The order of this court forbids the defendant 
doing certain specific acts, and those very 
acts they have performed. 

The first question presented upon the ap- 
plication for the injunction, was, as to the 
validity of the ordinance authorizing the 
grading of the streets mentioned. The court 
held that ordinance to be invalid in conse- 
quence of a failure on the part of the board of 
ti'ustees in passing it to pursue the methods 
prescribed by the statute. Then, there was 
another question, as to whether or not the 
work ordered by that ordinance to be done 
would create a private nuisance. The court 
was of opinion, from the evidence adduced, 
that the case was one in which an injunction 
should be issued until that question could be 
determined. After the injunction issued, the 
board of trustees of the city of Napa took 
proceedings (which, for the purposes of the 
decision, may be assumed to have been reg- 
ular) to authorize the grading of the street— 
the thing which the defendants were prohib- 
ited from doing by the injunction of this 
court; and, under authority of that action on 
the part of the board of trustees, without 
moving this court to modify the injunction, 
or to release them from the restraints which 
it imposed, the parties proceeded with the 
work. 
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In Williamson v. Carnan, 1 Gill & J. 184, I 
find a case -wliicli I tliink is directly in point, 
.and wMch fully sustains the impression 
wjiicli I had at the hearing, and which has 
heeu deepened and confirmed by subsequent 
investigation. In that case, the levy court, as 
it was called, had authorized, by proceedings 
had for the purpose, the closing of a public 
Toad which ran over the lands of the defend- 
ant in the injunction suit The defendant 
was about to close the road, and an injuncr 
tion was obtained from the Baltimore coimty 
•court, sitting in equity, restraining him from 
so doing. A writ of certiorari had been is- 
sued, and a review of the proceedings of the 
levy court had in the meantime. It turned 
•out that the proceedings of the levy court 
were invalid for want of formality, and, iii 
•consequence of that informality, the pro- 
ceedings of that court were reversed. The 
parties interested then again applied to the 
proper court by petition, in the regular 
course, and obtained another order for the 
closing of the road, all the parties interested 
having notice of this application, and appear- 
ing to contest it. In pursuance of this author- 
ity, supposing that it would protect him from 
the operation of the injunction, the party in- 
joined again proceeded to dose the road. 
This, substantially, is an outline of that case. 
It is rather long, and I shall only cite suffi- 
cient of it to show that it is a parallel case 
with the one now before me. The chancellor 
says (page 194): "At the March term, 1828, 
■ the complainants again by their petition stat- 
ed, that the defendant, disregarding the said 
injunction, did by his agents, servants and 
himself, cause the road mentioned in the in- 
junction to be obstructed on or about the 
thirteenth of December last, by causing a 
fence, etc., to be erected, and placing other 
obstructions on and across the same, etc., as 
will appear by the affidavits filed at the last 
term. That although *an attachment issued, 
4ind was duly served on the defendant, it had 
not had the effect of causing him to remove 
the obstructions then existing; but, as would 
appear by the annexed affidavit, he had addi- 
tionally obstructed the said road, etc Pray- 
■er for an attachment against defendant, and 
that he be compelled to place the said road 
In the same situation as it was previously to 
his closing the same on or about the thir- 
teenth of December last An attachment 
was again ordered and issued, returnable 
forthwith; and was duly served, etc. The de- 
fondant appeared and filed his petition, in 
which he stated, that the proceedings of the 
levy court, in reference to the said road hav- 
ing been set aside by the Baltimore county 
court, upon the hearing and examination 
thereof, under the writ of certiorari, which 
had been issued, etc., as will appear by a 
transcript of the proceedings exhibited, not 
upon the merits of the case, but for defect of 
form" — ^which is the ground upon which these 
very proceedings are held to be invalid— "as 
will appear by a copy of the opinion of said 
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court That the petitioner being advised that 
that part of the said road called the 'Garrison 
Forest Road,' mentioned in the proceedings, 
having become a public road and highway, 
he, together with other petitioners, taxable 
inhabitants of the coimty, made a new appli- 
cation to the levy court, to alter and dose the 
said part of said road; and that the com- 
plainants had notice thereof, and attended a 
meeting of the commissioners appointed un- 
der the said application, and opposed the con- 
firmation of the return made by the said com- 
missioners. That on the thirteenth of De- 
cember, 1827, an order was passed by the 
commissioners of the county, to whom the 
powers and duties, heretofore exercised by 
the levy court, have been transferred, that all 
that part of the before-mentioned road be 
shut up and closed; and that the petitioner, or 
any other person or persons, through whose 
lands the said old road may have been de- 
parted from, by such altering, etc., are au- 
thorized to shut up and close the same, as by 
reference to a copy of the said proceedings 
-exhibited will appear. That the complain- 
ants had knowledge of said order of the said 
commissioners, and that the said order be- 
ing final and conclusive, without appeal, and 
no writ of certiorari having been applied for, 
and the said road so authorized to be closed 
passing transversely through the farm of the 
petitioner; and the complainants, by the al- 
tering of the said road, having another, and 
a better and shorter road, and the petitioner 
being greatly aggrieved by the passing of the 
said road through his lands, and conceiving 
himself fully authorized to do ao by the said 
order, he, by virtue of the said order, and 
not iis he avers, in contempt of the court, 
did proceed to close the said road; and 
that he shut up and closed the same without 
force, etc., and before any attachment had is- 
sued against him. That since he has closed 
the said road he hath removed his inner 
fences, and planted an orchard on either side 
of and through the bed of the said road; and 
that the removal of his fences will be attend- 
ed with great and irreparable damage to him. 
Prayer that the said road may be suffered to 
remain dosed, and that he may be released 
from custody, and that the attachment may 
be quashed." 

There is a long opinion upon the case, of 
which I shall quote small portions. After 
stating the circumstances of the case, the 
chancellor says: "It appears, then, by the de- 
fendant's petitions of the third of January 
and twenty-second of April, that he had con- 
ceived himself fully and legally authorized to 
close this highway, by virtue of the order of 
the levy court, notwithstanding the injunc- 
tion of this court, which had positively pro-' 
hibited him from closing or obstructing it 
in any way whatever; or, in other words, 
that the final order he had obtained had vir- 
tually, yet effectually and completely, dis- 
solved and annulled the injunction heretofore 
granted by this court The defendant made 
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no application or motion to have the injunc- 
tion dissolved after the second of December, 
1826, until the twenty-second of April last. 
He has not even deigned to speak of the in- 
junction, in the body of either of those peti- 
tions, in which he acknowledges and attempts 
to justify the closing of the road; and yet, 
in the first, he asks to be permitted to file an 
amended answer, and to have the bill dismiss- 
ed; and in the second, he prays that the road 
may remain closed, and that he may be dis- 
charged from the attachment. K the prayer 
of his first petition had been literally and 
fiilly granted, and the bill dismissed, yet that 
would not have dissolved the injunction, un- 
less it had been so expressly ordered. By the 
second petition, this court is, in effect, grave- 
ly asked to make a most extraordinary transit 
over all its own proceedings, into those of 
the levy court; to approve, and act upon 
them, and totally disregard its own. For, an 
order of this court, as prayed, that the road 
should be suffered to remain closed, and that 
the defendant should be discharged from the 
attachment, most manifestly, could stand up-, 
on no other foundation than a complete af- 
firmance of the proceedings of the levy court, 
and an entire disregard of all the previous 
proceedings of this couit. I never before 
heard of such an indirect mode of obtaining 
a virtual dissolution of an injunction, by 
bringing to bear upon it a judicial decision of 
another and totally different tribunal, not 
exercising or having any appellate jurisdic- 
tion over the court whence the injunction is- 
sued. An injunction, emanating from a com- 
petent authority, is a command of the law; 
and the citizen is, as I have always under- 
stood, bound to yield implicit obedience, until 
the restriction has been removed by the au- 
thority which imposed it." 

So, in this case, these parties were injoined 
from doing a specific thing—from grading this 
sti-eet and filling it up— and they go and get 
authority from another tribunal, the board 
of trustees of the city of Xapa, to go to work 
and fill it up, which, if permitted, will virtual- 
ly work a dissolution of the injunction of this 
court by the said board. 

The court, in the case cited, proceeds to 
say: "But, if the position assumed by this 
defendant be correct, then, instead of obeying 
or moving to dissolve an injunction, a party 
may avail himself of various modes of getting 
around, or under, or over it, without being 
chargeable with the slightest contempt of the 
law. The judgment of this court, continuing 
the injunction, was founded upon the proof 
or admission of certain facts, after hearing 
both parties, as to the very point whether it 
ought to be continued or not. But, if it could 
be indirectly and virtually dissolved by a 
judgment of the levy court, upon a different 
case, then it might be evaded by one party 
without hearing the opposite party as fo the 
former, or any new facts .or equity, which 
he might be able to show, as a most solid 
ground for its further continuance. The court. 



commanding obedience to an injimction, 
might thus be brought into collision with an- 
other court, alleged to have sanctioned, or as 
this defendant has said, ratified the acts in 
disobedience of it, in which conflict of juris- 
diction, the rights of persons and of property, 
it is evident, must suffer, while he who 
produced the scuffle might escape with the 
spoils. Surely, such principles, which, to say 
the least of them, lead so directly to disorder 
and confusion, ought not to be tolerated for a 
moment." 

So, in this case, if these parties are to go 
to another tribunal and get an order which 
may be legal in itself, and thereby are ena- 
bled to "escape with the spoils," and are to 
experience no trouble from this injunction, 
certainly disorder and confusion must result 
from such a state of affaii-s. "There is abso- 
lutely nothing in the prayer of the bill, nor 
in the writ of injunction itself, which limits 
the prohibition to a shutting up under the 
order of the levy court, or under any other 
particular and specified authority whatever." 
So, in this case, there is nothing in the in- 
junction that refers at all to the particular 
action of the board of ti-ustees; it is simply 
an injunction preventing them from grading 
that sti-eet— "from depositing any rock, earth, 
clay, ground or other material on" . said 
streets, is the language of the writ— no refer- 
ence whatever being made to the order of the 
board. It is not limited to that; it is not an 
injunction restraining these parties from do- 
ing this work under that order, but an injunc- 
tion positively and absolutely forbidding their 
proceeding with it at all. 

The court proceeds: "Neither the terms of 
the prayer, nor of the writ, make any al- 
lusion whatever to any judicial proceedings 
of any kind then pending, or thereafter to be 
instituted. The restriction imposed upon the 
defendant is as general and comprehensive 
as it could well be expressed, the clear and 
unequivocal sense of which is, that the road 
shall continue to be considered as a public 
road or highway, which the defendant shall 
not be permitted to close until he shall pro- 
duce and show to this court that he had ob- 
tained a legal authority to do so. Therefore, 
the only question now is, whether the acts 
done by this defendant are such as he was 
prohibited from doing by the injunction? 
These acts are the erection of obstructions 
upon this highway; now these are the very 
acts which this injunction does most positive- 
ly and distinctly prohibit." 

And so in this case, the injunction was to 
prohibit these parties from filling up the 
streets; that is what is stated in distinct 
terms. 

The court continues: "It is true, that if the 
injunction had prohibited acts of one de- 
scription from being done, and the party re- 
strained had done acts of another description, 
he could not, as the defendant has alleged, be 
charged with a contempt The injunction did 
not prohibit him or any 'other person from in- 
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stltuting any proceedings, or making any ap- 
plication for the purpose of obtaining a legal 
authority to close the road." So, in this case, 
the injunction did not prohibit the board of 
trustees from passing the proper order for the 
grading of this street But they did not stop 
at that. The order having been passed, in- 
stead of coming to this court and presenting 
that order, and showing the fact that they 
were now in a position to proceed legally and 
regularly, and obtaining the order of this 
court allowing them to proceed, the defend- 
ants assumed the authority to go further, 
and, without tl^ authority of the court, to do 
the very thing which this court enjoined them 
from doing. 

The chancellor then proceeds to say: "Most 
unquestionably, this defendant cannot be al- 
lowed to do so, upon his obtaining an author- 
ity to close it. until he has first shown that 
authority to this court, and upon motion and 
notice to the opposite party, according to the 
established practice, obtained a dissolution of 
that general and unqualified restraint which 
has been imposed upon him by the injunc- 
tion. This first cause shown by the defend- 
ant for his discharge, being based upon an as- 
sumed position not warranted by the proceed- 
ings, is therefore deemed insufficient, indeed, 
the showing itself seems tacitly to admit the 
correctness of the charge of contempt, but 
for that qualification of the injunction which 
it has assumed, and which has, in fact, no real 
existence." 

Now, that is precisely the position of this 
case. The parties were grading, or about to 
gi*ade, this street, assuming to act under the 
authority of the city board of trustees. By 
injunction issued from this court they were 
restrained from carrying on the work— from 
doing a specific thing. They then went and 
got another order from the same authority 
under which they were first acting, as was 
done in the ease from which I have just read; 
and then, without coming to this court and 
asliing to be relieved from the injunction, on 
the ground that they now have proper au- 
thority, and are proceeding regularly, they 
undertook to go on and do the specific thing 
prohibited, and therefore dissolve the injunc- 
tion granted by this court, by virtue of pro- 
ceedings of the board of trustees of the city 
of Napa. 

The injunction should be obeyed until it is 
dissolved by the authority which granted it. 
Undoubtedly, if a proper showing were made, 
if the court were satisfied that the injunction" 
should be dissolved, it would be dissolved; 
but until that is done, the party himself has 
no right to determine the fact that he has au- 
thority to proceed, in violation of the injunc- 
tion of this court, to perform the acts which 
have been prohibited. 

For the purposes of this motion, it is as- 
sumed that the later proceedings of the board 
of trustees are regular in form— that the or- 
dinance upon its face is valid. From an ex- 
amination of the ordinance, and of the papers 



(Case No. ^,916) MULLER 

submitted, I understand that no provision has 
been made for draining off the water when 
this grade shall be carried out, and thus ob- 
viating what is claimed wiU be a nuisance. 
If such is the case, although the proceedings 
of the board may be regular in form, and an 
ordinance passed strictly in accordance with 
the provisions of the statutes, there still 
might result a private nuisance which the au- 
thorities" of the city of Napa would not be 
permitted to create. That is one of the ques- 
tions which is still left for the determination 
of the court, and the only question left for 
consideration in the case upon which the in- 
junction issued. If it had been made to ap- 
pear to the court, after the passage of this 
recent ordinance, that the grading of the 
street, without providing for drainage, would 
not create a private nuisance, the injunction 
would have been at once dissolved. The 
court granted the injunction, because it ap- 
peared that a private nuisance was likely to 
be created, and because it appeared that the 
work was not being done under proper au- 
thority; but it does not follow, that even the 
board of trustees of the city of Napa could 
take proceedings, even though regular in form, 
and passed in accordance with the modes pro- 
vided by the statute, to create a private 
nuisance. In the case of Spokes v. Banbury 
Board of Health, L. R, 1 Eq. Cas. 49, the 
board of health, proceeding strictly in ac- 
cordance with the terms of the law, proceed- 
ed to, and did, cut into a stream which ran 
through the land of a party below, drains 
which were necessary to the health of the 
town, to carry off water and filth, thereby 
rendering the said party's place uninhabita- 
ble. The injured party applied for an injunc- 
tion, and the court held, in very decided terms, 
that even though the cutting of the drains 
were necessaiy to the health of the town, the 
authorities could not create such a nuisance, 
to the destruction of private property. 

I only call attention to that case, at. this 
time, in order to show that there are author- 
ities holding that a private nuisance cannot 
be committed even by municipal authority, 
as that is one question stiU undetermined in 
this case, assuming the proceedings of the 
board of trustees to be regular in all other 
particulars. I leave this point open, however, 
till the hearing. The defendants must, there- 
fore, be adjudged to be in contempt. 

They; however, deny any intention of com- 
mitting any contempt of this court, and assert 
that they resumed and proceedeu with the 
work imder advice of counsel that this later 
action of the board of trustees was sufficient 
authority to justify them in proceeding, I 
do not suppose that the contempt was will- 
ful, and I do not propose to be vindictive in 
inflicting a penalty. The question of punish- 
ment for the contempt was not particularly 
discussed on the hearing, and I do not know 
what the actual damage to the complainant 
has been, as there is no special evidence upon 
that point, and I am, therefore, not prepared 
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at present to announce tlie penalty whieli 
should be inflicted. In order to enable coun- 
sel to prepare and produce evidence as to the 
amount of damage resulting from the per- 
formance of this work, -whieh has been done 
since the issuing of the injunction, I will con- 
tinue the matter until Monday, the twelfth 
instant, at 11 o'clock in the forenoon. 



Case No. 9,917. 

MULLER et al. v. The IGINIA. 

[N. Y. Times, Jan. 7, 1863.] 

District Court, S. D. New York. Jan., 1863. 

Carriers — Makitime Tort — Damage to Cargo — 

Pbesumption op Negligexce — Pressure — 

Peril op the Sea. 

[1. Damage to cargo raises an inference that 
it was caused by the carrier's negligence, rather 
than by perils of the sea.] 

[2. Pressure of one part of a cargo upon an- 
other is not a peril of the sea.] 

[This was a libel by George J. Muller and 
others against the ship Iginia, her tackle, 
etc., for damage to cargo.] 

This was a libel filed to recover the value 
of two casks of wine, shipped, with others, 
on board the vessel at Antwei-p, consigned to 
the libelants at New York. These two casks, 
on the arrival of the vessel, were found to be 
empty. The bill of lading was in the usual 
form, having the usual exception of losses by 
perils of sea. These casks were stowed in 
the ground tier. The evidence was, that the 
casks themselves were sound, and that they 
did not shift on the passage over. The re- 
spondents proved that the vessel experienced 
heavy weather, which lasted most of the 
time for forty days, and that during this 
time the water brought up l)j the pumps had 
a smell of wine. The port warden here cer- 
tified that the leakage was "apparently caus- 
ed Jij working, or pressure of the cargo." 

Kaufman, Frank & Wilcoxson, for libel- 
ants. 

Dukes & Sullivan, for respondents. 
Before SHipMAN, District Judge. 

HELD BY THE COURT. That the bur- 
den of proof that the loss was occasioned by 
the perils of the sea is upon the carriers. 
The Martha [Case No. 9,145]; Bearse v. 
Ropes [Id. 1,192]; The Emma Johnson [Id. 
4,465]. That if the loss of the wine can be 
fairly attributed to the force of the gale, 
which the master of the vessel took every 
precaution to provide against, but failed 
from no fault of his own, then it falls with- 
in the exception of the bill of lading. That 
on the evidence the proximate cause of the 
damage was the too heavy pressure to whieh 
the casks were subjected by the weight of 
the cargo upon them. That this was a dan- 
ger whieh could and should have been pro- 
vided against, and the consequences of whieh 



must be charged to the ship, and not to the 

sea. 

Decree for libelants for §170.25, the value 
of the wine, with interest from date of fil- 
ing the libel. 



MULLER (JENNINGS v.). See Case No. 7,- 
282. 

MULLER (POTTER v.). See Cases Nos. 11.- 
333 and 11,334. 

MULVANEY (IGNITED STATES v.). See 
Case No. 15.833. 
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MUMFORD V. MUMFORD. 

[1 Gall. 366.] 1 

Circuit Court, D. Rhode Island. Nov. Tenn, 
1812. 

Parties— Alien Enemy. 

An alien enemy cannot sustain a suit in the 
courts of the United States. 

This was a bill in equity [by Joseph Mum- 
ford against Henry Mumford], upon the face 
of which it appeared, that the complainant 
was an alien enemy, to wit, a subject of the 
king of the United Kingdom of Great Britain 
and Ireland, resident within the realm there- 
of. It was admitted by the counsel on each 
side, that the fact was truly stated, and 
thereupon THE COURT ordered the bill to be 
dismissed, being of opinion that an aliai ene- 
my has no persona standi in judicio, and can- 
not prosecute any suit in the courts of this 
country. Daublgny v. Davallon, 2 Anstr. 462. 
Bill dismissed. 

Mr. Burrill, for complainanL 
Mr. Crapo, for respondent 



Case No. 9,919. 

MUMM V. OWENS. 

[2 Dill. 475.] 2 

Circuit Court, D. Iowa. 1873. 

EviBENOE— Competency of Parties— Act llARcn 
3, 1865, Construed. 

A servant brought an action against his master 
for negligence, and during its pendenev died. 
Under the statute of the state by which the ac- 
tion survived, his administrator was substituted 
as plaintiff, and the action continued in his 
name, and came on for trial. The servant, be- 
fore his death, was fully examined, and cross- 
examined as a witness in his own behalf, and 
his examination was reduced to the form of a 
deposition, and, on the trial, was read in evi- 
dence to the jury by the administrator against 
the defendant: 3dd, under the act of congress 
of March 3, 1865 (13 Stat. 533), that the defend- 
ant should be allowed to testify on his own be- 
half as to the matters embraced in ijie deposi- 
tion of the plaintiff's intestate. 

This action was originally instituted by 
John Johnson in his life time, to recover 

1 [Reported by John Gallison. Esq.] 

2 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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for injuries caused, as alleged, by tlie de- 
fendant's negligence. The defendant -was a 
conti-actor, under the goyernment, for huild- 
ing locks in the canal near Keokuk, and 
Johnsoh was employed by him as a laborer. 
The defendant gave orders to fifteen or 
twenty men to lift a heavy box, or turn- 
table, and remove it to a designated place, 
and, in the course of executing tliis order, 
Johnson was seriously injured. For the in- 
jury thus occasioned, this action was 
brought by Johnson. Johnson's deposition, 
after issues settled, was taken upon the 
whole case, and he was fully examined and 
cross-examined as to all matters in con- 
troversy. Subsequently he died, and, under, 
the statute of the state, his administrator 
was substituted as plaintiff, and the cause 
proceeded in his name. On trial, the plain- 
tifiE Mumm, as administrator, read in evi- 
dence to the jury the above-mentioned depo- 
sition of his intestate, the said Johnson, and 
produced other evidence to the jury in re- 
lation to the accident, its cause, and the ex- 
tent of Johnson's injury. When the plain- 
tiff had rested, the defendant's counsel of- 
fered the defendant himself as a witness in 
his own behalf. The plaintiff's counsel ob- 
jected, on the ground, that as the plaintiff 
was an administrator, the defendant was 
not a competent witness for himself. 

Craig & Gibbons, for plaintiff. 
Gillmore & Anderson, for defendant 

DILLON, Circuit Judge. This action was 
brought by Johnson in his life time, for per- 
sonal injuries to himself, caused by the al- 
leged negligence of the defendant, and pend- 
ing the action he died, and his administra- 
tor was substituted as the party plaintiff, 
and he seeks to recover for the same in- 
juries for which the action was commenced 
by Johnson, tinder the statute of the state, 
the action survives, as will be seen by the 
case of Shafer v. Grimes, 23 Iowa, 550. 

It is to be noticed that this is not an ac- 
tion by the administrator, under the stat- 
ute of the state, to recover damages for the 
death of Jolmson; but it is the original ac- 
tion, brought by Johnson, which did not 
abate by his death, but, under the statute, 
survived to his administrator. Johnson, be- 
fore his death, was examined as a witness 
in his own behalf, and his examination was 
reduced to writing, in the form of a depo- 
sition, and this deposition has been read in 
evidence by the plaintiff. 

Now, is the defendant, under these cir- 
cumstances, precluded from testifying to 
the matters covered by Johnson's evidence, 
as contained in the deposition read to the 
jury? Under the act of congress of July 2, 

1864 (13 Stat. 351, § 3), and of March 3, 

1865 (13 Stat 533, § 1), it is my opinion that 
the defendant should be allowed to testify^ 
if the plaintiff insists upon keeping the tes- 
timony of his intestate bofcre the jury. 



The first act above cited makes parties 
competent witnesses in all civU cases; and 
the second act does not pronounce an abso- 
lute disqualification against the living party 
when the adverse party is an administrator, 
but enacts that he "shall not be allowed to 
testify against the other as to any transac- 
tion with, or statement by, the testator or 
intestate, unless called to testify thereto by 
the opposite party, or required to testify 
thereto by the court." In this case, the in- 
testate has testified, and his testimony is 
before the jury; to exclude the defendant 
from giving his version of the same transac- 
tion would be manifestly unfair, and In 
contravention of the purpose and spirit of 
the legislation of congress. 

Evidence admitted. 
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MUNCASTER v. MASON et al. 

[2 Cranch, 0. 0. 521.] i 

Circuit Court, District of Colunrbia. Dec. 
Term, 1824. 

Execution — Countermanded at Request op 
Defendant — NE\f Execution. 
If the plaintiff has countermanded his execu- 
tion at the request of the defendant, to give him 
time, or if he has been delayed by injunction ob- 
tained by the defendant, he may take out a new 
execution after the expiration of the year and 
day. 

Rule to show cause why four executions, 
in favor of John Muncaster against J. Mason 
and W- Jones, should not be quashed, be- 
cause issued more than a year and day after 
judgment. 

E. J. Lee, for plaintiff, showed for cause, 
as to two of the executions, that the plaintiff 
had been delayed by injunction obtained by 
the defendant Mason, and finally dissolved 
imder a mandate from the supreme coiui; of 
the United States, and, as to the two other 
executions, that the plaintiff had issued his 
executions in due time, but had countermand- 
ed them at the particular solicitation of the 
defendant. See Mitchell v. Cue, 2 Burrows, 
660; Phillipps v. Lowndes [Case No. 11,103], 
in this court, Dec. term, 1805; Craig v. John- 
son, Hardin, 529. 

Mr. Key, contra, cited Winter v. Light- 
bound, Strange, 301; Booth v. Booth, 1 Salk. 
322, 6 Mod. 288; Salmon v. Yates, 1 Har. & 
J. 488. 

THE COURT (MORSELL, Circuit Judge, 
contra), upon the authority of the cases cited 
by Mr. Lee, refused to quash the executions, 
upon the ground that the first executions had 
been countermanded at the request of the de- 
fendant, and by way of hidulgence. See, 
also, the case of Noland v. Seekright, 6 Munf. ■ 
185, 187. 
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1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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MUNCH et al. v. The SUCKER STATE. 

[4 Chi. Leg. News, -201 J 

District Court, D. Minnesota. 1872. 

Collision— Ownership op Vessel — Measure of 
Damages — Repairs — Loss op Services. 

1. The ownership of a boat, at least so far as 
to make out a prima facie case, may be proved 
in the same manner as of any other chattel. 

2. The court states the facts relating to the 
colhsion, and finds that the steamer was man- 
aged with carelessness and must pay the dam- 
age. 

^ 3. The amount paid for repairs is a proper 
item, and the owners of the barge are entitled to 
recover damages for the loss of her services 
while she was undergoing repairs, and the court 
allows the highest rate of interest permitted in 
Minnesota during the time the barge was un- 
dergoing repairs, upon her value as a measure of 
damages for her detention, 

[This was a libel Dy Bmil Munch, Gustave 
Munch, and Adolph Stierle against the steam- 
er Sucker State.} 

H. J. Horn, for libellants. 
C. K. Davis, contra. 

NELSON, District Judge. The owners of 
the barge Eveline filed a libel against the 
steamer Sucker State, her engines, machinery, 
boat's tackle, apparel and furniture, claim- 
ing damages for a collision through the fault 
of the steamer whereby the barge was se- 
verely injured and rendered unserviceable 
for a long period. The barge was lying safe- 
ly moored at the levee at the city of Hastings 
on the Mississippi river when the collision oc- 
curred. The steamer was coming down the 
river on Sept. 1st, 1870, at mid-day, and ap- 
proaching the city of Hastings headed to- 
wards the shore, the cuiTcnt being rapid and 
the wind blowing fresh and quartering upon 
the levee, to effect a landing a short distance 
above the place where the barge was moored. 
It is claimed that owing to the gi*oss negli- 
gence and mismanagement of the steamer, 
she swung around against the barge as her 
bow struck the shore with great force, and 
crushed and broke in her side, so that she 
rapidly filled with water and was only pre- 
vented from sinking by dragging her out up- 
on dry land. The barge was clearly visible 
by those in cbarge of the steamer, and it is 
alleged that the collision took place without 
any fault of the barge or of her owners. 
Damages to the amount expended in making 
necessary repairs are claimed and loss of 
services at the rate of five dollars per day 
for forty-seven days. The steamer was ar- 
rested pursuant to the process issued and the 
claimants appeared and entered into a stipu- 
lation for an amount sufiicient to cover the 
damages claimed. The claimants in their 
answer put in issue the ownership of the 
barge as claimed in the libel, aad allege that 
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the barge was old, rotten, leaky and unsea- 
worthy, and they deny that any repairs were 
rendered necessary or that the libellants lost 
the use of lier by reason of any act commit- 
ted by the steamer. They allege that a land- 
ing was effected at Hastings skillfully and in 
a seamanlike manner, and that they run 
alongside of the barge carefully, and' deny 
that the steamer swung around with such 
force as to crush the barge or injure her as 
stated in the libel. They charge that if any 
injuiy happened, it was owing to the fact 
that the barge was rotten, old and leaky aud 
unseaworthy. 

The right of libellants to enforce their daim 
as owners was raised on the hearing. The 
respondents objected to any parol evidence 
of ownership. An executory contract entered 
into in writing before the collision for the 
sale of the barge to two of the libellants was 
offered, and also the enrollment with a bill 
of sale accompanying it, but the bill of sale 
was dated subsequently to the time when tlie 
collision occun-ed. Parol evidence was then 
offered to show that the barge was really de- 
livered at the date of the executory contract, 
and that the other libellant purchased an in- 
terest in her, and was part owner at the time 
of the injury. This testimony is admissible 
as also the further evidence that the bill of 
sale attached to the enrollment was dated by 
mistake to conform to the time of enroll- 
ment, instead of a period anterior to the col- 
lision. The ownership of the boat, at least 
so far as to make out a prima facie case, may 
be proved in the same manner as of any oth- 
er chattel, and the testimony offered showed, 
unrebutted, a right in the libellants to main- 
tain tliis action. 

The witnesses on both sides testify that the 
steamer struck the barge in landing, and the 
weight of evidence sustains the charge in the 
libel, that it was with great force and ac- 
companied with a crushing sound, that indi- 
cated a breaking in of the sides of the barge. 
The captain of the steamer appears to have 
appreciated the danger of attempting a land- 
ing above the barge, and cautioned the pilot 
about hazarding it, who in obedience to or- 
ders, tacked her so as to pass beiow, but sub- 
sequently learning that freight was to be 
taken on at a warehouse just above, moved 
up ahead of the barge. In doing this the 
steamer, when her bow was turned out into 
the stream, touched the stem of the barge, 
swung in and lapped her. She struck, ac- 
cording to the testimony of those on shore, 
with such force as to atti-act theh: attention. 
The mail agent says: "She struck harder 
than she would have done on still water." 
but thinks the injury resulted from the barge 
being rotten and weak. The testimony of 
those on sbore and near the barge, and who 
went to her assistance and relieved her from 
water with the pumps, is decisive upon the 
fact of damage done by the collision, and it is 
also clear that a landing could have been easi- 
ly made above or below, without any diiii- 
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-culty, as the levee is some toMc hundred feet 
long. The barge also proved to have been 
unseaworthy. She was built of oak in 1867, 
just three years previous, and although leak- 
ing some, was serviceable, and capable of be- 
ing used daily. She was safely moored at a 
public landing, and it was incumbent on the 
■steamer to keep out of her way. By landing 
as she did she took all of the risk of damage. 
It was dangerous to swing the steamer 
-against the barge with the wind blowing 
fresh upon the shore and the current running 
sti'ong, and she must be held responsible for 
the loss sustained. The steamboat havin'g the 
power to be moved and stopped at pleasure, 
was presumptively managed with careless- 
ness, and must pay the damage. 

I am not so clear upon the extent of the 
liabili^. The amount paid for repairs is a 
proper item of allowance, and is sustained as 
claimed. 

Upon the claim for loss of service, there is 
great difficulty in laying down a certain and 
safe rule. The doctrine of restitutio in in- 
tegrum must govern in all cases; but the dif- 
ficulty is as to the proper application of the 
maxim. In the case of The Narragansett 
tCase No. 10,017], the court says: "That it is 
impossible to fix with exactness the time in- 
dispensable for the repair of the injured ves- 
sel or the value of her services during the 
period of her disablement These particulars 
must necessarily rest in a great degree upon 
■estimates," but an allowance was made and 
sustained by the appellate court, with the re- 
mark, "that such an allowance for loss of 
services while the vessel is trndergoing re- 
pairs, seems propa* according to the maritime 
law." It does not appear in this case, how 
the amount was arrived at. In the case of 
The Rhode Island [Id. 11,744], an allowance 
was made by the commissioner to whom it 
was referred of a per diem compensation for 
€ach day after the collision until after the 
damaged vessel was repaired, for an amount 
which, according to the evidence, would have 
enabled her owners to supply her place with 
a vessel to perform her work. No vessel to 
perform her work during the interval was 
hired,. and that was the case here. The court 
sent the report of the commissioner back dis- 
allowed, and ordered six per cent, interest per 
annum upon the value of the vessel .before 
the damage, to be allowed during the deten- 
tion, instead of the former allowance. On 
appeal the action was sustained, and the 
court say: "The allowance was for a sup- 
posed or apparent loss incident to the damage 
done by the collision in regard to which no 
settled rule can be found; opinion being con- 
flicting whether anything should be allowed, 
and if anything, by what measure the allow- 
ance should be determined. * * * "We sus- 
tain it not because it was founded upon any 
established principles, but because no prin- 
ciple could be found that would justify the 
adoption of a higher measure of damages in 
the case." In the case of "Williamson v. 



Barrett, 13 How. [54 TJ. S.] 101, which was 
a case at common law, and tried before a ju- 
r^ in the court below, an exception had been 
taken to the charge of the court that in addi- 
tion to damages for an amount expended in 
repairing the boat, the jury should give dam- 
ages for the use of her during the time neces- 
sary to make the repairs and fit her for busi- 
ness. The comrt says: "The general rule reg- 
ulating damages in cases of collision is to al- 
low the injured party an indemnity to the ex- 
tent of the loss sustained, * « « i^ut there 
is a good deal of difficulty in. stating the 
grounds upon which to arrive, in all cases, at 
the proper measure of that indemnity. * * * 
The difficulty lies in estimating the damage 
sustained by the loss of the service of the 
vessel, while she is undergoing repairs." The 
question is discussed at some length, and it 
is said that "the market price for the hire 
of the vessel which can be determined by the 
demand in the market for vessels of the same 
description, and the price which the owner 
could or might have obtained for his vessel," 
is as fair a test as can be applied to ascer- 
tain the damage. This, no doubt is the ordi- 
nary and safe rule, but as was stated by Mr. 
Justice Catron in his dissenting opinion, "the 
supposition that the amount of damages can 
easily be fixed by proof of what the injured 
boat could have been hired for during her de- 
tention, will turn out to be a barren theory 
on our Western rivers." The claim for the 
service of the barge in this case, is too high, 
and I am not satisfied with the testimony of- 
fered to sustain it Her value is fixed at 
eight hundred dollars as the highest figure. 
The damage for loss of service claimed, is 
nearly equal to one-fourth of this sum; and 
that too for only forty-seven days* service. 
I do not think it is sufficiently clear that her 
service was equal to such an amount She 
was leaky before the collision and the oakum 
was out of the seams for some distance along 
her sides. She stood in need of thorough re- 
pair, although her owner might have used her" 
in carrying lumber through the season of nav- 
igation. There was a loss of service, how- 
ever, to the owners, and they are entitled to 
compensation. It seems to me to be a just 
and fair indemnity, inasmuch as her owners 
did not deem it necessary to hire any boat 
in her place to enable them to continue the 
business, to allow the highest rate of interest 
permitted in this state, during the time she 
was undergoing repairs, upon her value, as a 
measure of damages for detention. This rec- 
ognizes the barge as so much capital imem- 
ployed and incapable of producing income on 
account of the collision. I regard this rule 
of damages justifiable on account of the in- 
sufficiency of the testimony to warrant any 
other estimate. The clerk will- make the 
computation and enter a decree accordingly, 
with Interest and costs. 
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Case No. 9,923. 

In re MUNGER et al. 

[4 N. B. K. 295 (Quarto, 90).] i 

District Court, W. D. Michigan, 1870.2 

BAXKiu'PTcr — Fhaudulent Inte^ttios — Insol- 

VENCV— COSIPKOMISE— BOSA PiDES. 

1. Where there is no fraudulent intention, a 
dealer may, although insolvent, continue to sell 
his stock at retail, and endeavor to efEect, if 
possible, a compromise with his creditors. 

2. Where a trader makes a compromise with 
his creditors by making a sale of his stock, giv- 
ing to the creditors part cash and part notes of 
the purchaser, the same beinj? done in pursuance 
to an arrangement made with some of the cred- 
itors directly, and others through an agent, there 
is no fraud on the part of the debtor if an 
agent of one or more of the creditors exceeds his 
authority in accepting the compromise and the 
debtor is ignorant thereof. 

3. When one debtor accepts a certain sum as 
a compromise, and he is not led to believe that 
he was getting as much as others, and he ac- 
cepts the notes of his debtor's purchaser in part 
payment, he cannot be sustained in a petition 
against the debtor alleging a preference therebv 
under the bankrupt act [of 1867 (14 Stat. 517)j. 

In laankruptey. 

Dickinson & Dickinson and George Gray, 
for petitioners. 
L. S. Hodges, for respondents. 

WITHEY, District Judge. Ourren, Good- 
win, Walker & Co., petition to have Hunger 
& Champlin, copartners, declared bankrupts. 
There are flLve acts of bankruptcy charged, 
which I shall consider as involving but three 
questions. The first act charged is, that re- 
spondents, being insolvent, sold and trans- 
ferred to divers persons, from time to time, 
portions of their stock in trade with intent to 
defeat the operation of the bankrupt act, in 
this; they ascertained, January 3d, 1870, by 
taking account of stock, that their liabilities 
exceeded their assets by about sixteen thou- 
sand dollars, and thereafter, in January-, 
Februarj% March, and up to about the 18th 
day of AprU, they were endeavoring to ef- 
fect a compromise of then: debts, but were 
unsuccessful, and at the same time were sell- 
ing goods from their store to customers in 
the ordinary way of trade. It is claimed that 
they thus conducted their business with in- 
tent to prevent proceedings against them in 
bankruptcy, and with intent to defeat the 

1 [Reprinted by permission.] 

2 [Reversed in Case No. 3,487.] 



operation of the law. The proofs show that 
xespondents were not only insolvent, but 
knew they were; that some time in Febru- 
ary they endeavored to effect a compromise 
of their debts at fifty cents, and were not 
successful, and afterwards in March and 
April, they sought again to effect a compro- 
mise at thirty-five cents, during all whick 
period they continued trading at their store 
in Kalamazoo as usual, selling to customers 
at retail from day to day. But there is no 
proof of intent to defeat the operation of the 
banlcrupt act, unless that kind of manage- 
ment of their business raises the presump- 
tion of such intent. In my opinion it does 
not; on the contiuiy, their efforts to settle 
with creditors without going through bank- 
ruptcy in court, was entirely legitimate, not 
prohibited hy any provision of the bankrupt 
law; and continuing to sell goods in the 
usual way of trade, pending such negotia- 
tions, was entirely proper and justifiable, 
and what thej' ought to have done, so long 
as their intention was not fraudulent Un- 
doubtedly if the proofs showed an intention 
by the debtors to so conduct their business 
as to avoid paying their debts, or to prevent 
their property being applied to the payment 
of their debts under the provisions of the 
bankrupt law; preventing proceedings in 
bankruptcy against them with a view to de- 
feat the provisions of the act, then would be 
shown such an intent as to requh-e that they 
be decreed bankrupts. But 1 find no such 
fraudulent purpose from the proofs in this 
case. 

Then follows three distinct acts of bank- 
ruptcy, but as they raise but one question, I 
shall consider them together. That question 
is whether a transfer made by respondents 
of all their assets not exempt, to George 3M. 
Colt, on or about April 18th, 1870, Colt being 
liable for them as indorser, was with intent 
either to prefer Colt, or to defeat the opera- 
tion of the bankrupt act. It is shown that 
when respondents failed to effect a compro- 
mise a.t fifty cents, they made an effort to get 
a settlement at thirty-five cents. To this end 
one of the firm went to New York City, se- 
cured a meeting of a majority of theii- cred- 
itors there, stated to them their assets and 
debts, and asked a settlement at thirty-five 
cents. . Nothing definite was then accom- 
plished, but some of the creditors thought 
the debtors better keep their store open for 
tlie time being, and keep their stock replen- 
ished, and do the best they could until some- 
thing definite could be done. Not long sub- 
sequently to that visit to New York, Tefft,. 
Griswold & Kellogg of that city, filed against 
them a petition to have them declared bank- 
rupts, Mr. Hodges, of Chicago, being attor- 
ney for such petitioning creditors. After fil- 
ing the petition and procuring an order 
against respondents to show cause, he went 
to Kalamazoo, saw respondents and Mr, 
Colt, as a merchant of that place, and then 
learned that Colt was willing to purchase 
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their assets at a sum wMch should not exceed 
forty cents on a dollar of respondents' liabil- 
ities, by his notes at sis and twelve months, 
provided respondents could be freed from all 
their liabilities. Colt was the father-in-law 
of the respondent Champlin, was fully ad- 
vised as to their assets and liabilities, was in- 
dorser on some of their paper; no question 
is made but that Colt is perfectly responsi- 
ble. Hodges thought that the debts could be 
arranged on that basis, and was employed by 
respondents to secure the best terms he could 
from creditors. He accordingly visited New 
York, Chicago, and other places, and ob- 
tained such terms from a portion of the cretl- 
itors, that although some of them demanded 
full pay, the aggregate did not exceed forty 
cents on a dollar of respondents' liabilities. 
Hodges now visited Kalamazoo again, and 
informed respondents and Colt of the result 
of his negotiations, exhibiting his authority 
from most of the creditors who accepted less 
than one hundred cents on a dollar of their 
claims. The result was satisfactory to Colt, 
inasmuch as by paying a sum equal to forty 
cents of respondeats' debts, "they could be re- 
leased from liability, and his title to the 
goods be thereby unquestioned. He accord- 
ingly took a transfer of their assets, gave Ms 
notes payable at six and twelve months to 
the respective compromising creditors, and 
agreed to settle with and pay all others of 
theiv creditors who had not made compro- 
mise terms. Munger & Champlin also signed 
the compromise notes. Hodges took the 
notes, transmitted them to creditors, and dis- 
continued the proceedings in bankruptcy 
against respondents, Colt has settled, or ar- 
ranged with all the other creditors satisfac- 
torily, at least there is no proof of dissatis- 
faction on their part. The only difficulty 
arising out of that sale, and the transactions 
connected with It, and affording the founda- 
tion for this case is, that Curren, Goodwin, 
Walker & Co., of New York, who bring for- 
ward this second petition against respond- 
ents, and on which this trial is had, author- 
ized Hodges to take for their claim tliirty- 
five cents cash, and Munger & Champlin's 
note for fifteen cents, making fifty cents; 
whereas, Hodges accepted thirty-five cents 
by Colt's and Munger & Champlin's notes at 
six and twelve months. Hodges informed 
Munger & Champlin and Colt of the terms 
named by these creditors on his second visit 
to Elalamazoo, but he was then and there 
shown a letter written by a Mr. Clark, from 
New York, to Mr. Colt, in which he states 
that Curren, Goodwin, Walker & Co. had in- 
formed him, after Hodges left New York, 
that they would take thirty-five cents. Clark 
was a partner of Colt's, and this letter in- 
duced Colt to believe that these creditors had 
authorized a settlement of their jclaims at 
thirty-five cents. It also seems to have in- 
duced Hodges to accept that sum. Hodges 
now said to Colt, and to Munger & Cham- 
plin, who also knew of Clark's letter, that he 



was the attorney of Curren, Goodwin, Walk- 
er & Co., authorized to act for them, and 
he would accept for them thirty-five cents 
in Colt's, and Munger & Champlin's notes at 
six and twelve months. Hodges received all 
the notes, and transmitted them to the re- 
spective creditors. The petitioners returned 
to Hodges the notes sent them, saying that 
they did not sanction the settlement, and 
should now expect payment in fuU, and they 
soon after filed their petition in this case. 

The question is whether Munger & Cham- 
plin, in view of these facts, are shown to have 
intended, by their sale to Colt, either to pre- 
fer Colt or to defeat the operation of the 
bankrupt act Hodges was agent for Mun- 
ger & Champlin, for the sole purpose of re- 
ceiving from creditors the best terms they 
would respectively make, and, if possible, 
such terms as would enable them to seU to 
Colt, and, with the proceeds of the sale, sat- 
isfy their entire debts. He was agent of 
Curren, Goodwin, Walker & Co., to accept 
for them thirty-five cents cash, and M. & C.'s 
paper for fifteen cents. When he accepted 
anything less or different, his action did not 
bind them, and therefore it is undoubtedly 
true that there was no authorized settlement 
of this particular claim. Nevertheless, 
Hodges informed both the respondents and 
Colt that Jie was authorized to act for Curren, 
Goodwin, Walker & Co. outside of the re- 
stricted terms he at first announced, and 
they believed him, and acted in pursuance 
of such representation in good faith. Are 
respondents guilty of an act of banki-uptcy 
in making that sale to Colt, when they acted 
in the belief that the terms made, by a large 
majority of their ci-editors would enable 
them to satisfy all demands against them? 
If so, it must be because they can justly be 
said to have intended thereby either to pi'e- 
fer Colt or defeat the operation of the bank- 
rupt act. Mr. Justice Swayne, in Langley 
V. Perry [Case No. 8,067], says: "The inno- 
cence or guilt of the act depends on the mind 
of him who did it, and it is not a fraud with- 
in the meaning of the bankrupt law, unless it 
was meant to be so." Now the real question 
is, whether, in fact, Munger & Champlin 
meant to accomplish either of the guilty acts 
charged, or whether, in judgment of law, 
they must be held to have so intended, be- 
cause the transfer necessarily had the effect 
to prefer Colt, or to defeat the operation of 
the law. 

My opinion, as already intimated, is that, 
in fact, they had no such Intention; on the 
contrary, they acted upon the representation 
of Hodges in good faith, and in the full be- 
lief that he was authorized to settle for Cur- 
ren, Goodwin, Walker & Co. at thirty-five 
cents, by Colt's notes at sis and twelve 
months. And I am not able to say they 
must have known the effect of acting upon 
Hodges' representations that he was author- 
ized to settle at thirty-five cents, would be 
to prefer Colt, or to defeat the operation of 
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the law. If they had believed that Hodges 
was not authorized to take thirty-five cents 
for Curren, Goodwin, WaUjier & Co., then, in 
judgment of law, they should be held to have 
known that the effect of this sale would be 
a fraud on the law. In no other view should 
such rule be applied to them. They cannot, 
therefore, as it seems to me, be held to have 
intended a fraud. How can they be said to 
have known that Curren, Goodwin, Walker 
& Co. would not accept thirty-five cents, un- 
less they fii-st knew that Hodges was not au- 
thorized to settle for thirty-five cents? If 
they believed what Hodges represented as to 
his authority, how can they be said to have 
intended a fraud on the act in any particu- 
lar? It might be claimed, as Hodges was 
acting as their agent in procuring terms of 
•settlement from creditors, any fraud or mis- 
representation on his part, by which one or 
more creditors were not settled with, would 
be the act or fraud of his principals, and the 
■effect of the agent's fraud being to give a 
preference and to defeat the operation of the 
law, respondents should be held to have in- 
tended the act charged against them. But, 
if such be the rule, there are two objections 
in my mind to its application here. One I 
have already stated, that Hodges was not 
the agent of respondents in anything where- 
in he assumed to act for creditors. Curren, 
Goodwin, Walker & Co. saw fit to authorize 
Hodges to accept a certain sum, viz., thirty- 
five cents cash and fifteen cents in notes, 
making fifty cents, by verbal authority. He 
was their agent to do this, and, when he ex- 
■ceeded his authority, he did not thereby be- 
<;ome the agent of the debtors. He was the 
agent of both parties: for one to obtain the 
best terms he could; for the other to accept 
a stipulated amount; so that, if Hodges act- 
ed with a fraudulent intent in accepting 
thirty-five cents, he cannot be said to have 
been the agent of the debtors in so doing. 
When it came to the transaction of transfer- 
ring the goods and taking Colt's paper in 
payment, Munger & Ohamplin acted for 
themselves. In accepting that paper for 
creditors, Hodges acted for those ci*editors 
whose agent he was, and not for the debtors. 
The other objection is, that the proofs do not 
show that Hodges intended any fraud; on 
the contrary, although he exceeded his au- 
thority, I incline to the opinion that he re- 
garded Clark's letter as justifying his ac- 
ceptance of thirty-five cents for Curren, 
Goodwin, Walker & Co. 

The remaining act of bankruptcy charged 
is that the transfer of Colt's notes to the com- 
promise creditors, was with intent to prefer 
one or more of them. I have already stated 
that the notes given by Colt for the stock of 
goods were made payable to the respective 



creditors who had agreed to terms of com> 
promise, and were passed over to Hodges by 
Munger & Champlin for those creditors, and 
that he did transmit to such creditors the 
notes. In turning such notes over to cred- 
itors, respondents were carrying out their 
proposed plan of settling their debts, and in 
the belief that thereby, and by Colt's as- 
sumption of the uncompromising debts, all 
their liabilities would be settled. If Curren, 
Goodwin, Walker & Co.'s debt had in fact 
been settled as respondents supposed It was, 
there could be no claim that a fraud on the 
provisions of the law had been intended, by 
preference or otherwise, for all debts would 
then have been satisfied or arranged for, on 
just the terms creditors had respectively seen 
fit to make. Now, clearly to my mind, re- 
spondents believed they had accomplished 
just that result True they have not, as it 
turns out, settled their indebtedness to peti- 
tioning creditors, because the agent exceeded 
his authority in making terms, but there was 
good ground for them to believe that Hodges 
was authorized, and that this debt, like their 
other debts, was arranged. So that when 
they turned Colt's notes over to creditors, 
there was evidently no intent other than to 
consummate the arrangement of all their lia- 
bilities, on what they regarded as an agreed 
and accepted basis. 

It should be remarked that there is no tes- 
timony tending to show that terms were ob- 
tained from creditors upon any misi'epre- 
sentation or concealment; each creditor 
seems to have made terms without reference 
to the amount any other creditor was to re- 
ceive. There is no evidence to show that 
any creditor was led to believe he was get- 
ting as much as others. There is no pre- 
tence that there was any such representation 
by Hodges or the debtors. A creditor may 
make as favorable terms with his debtor as 
he pleases, and if less is accepted, in view of 
the debtor's circumstances than others i-e- 
ceive, the creditor is nevertheless bound by 
his settlement. This feature of the proof is 
not unimportant with reference to the ques- 
tions in controversy, and has led me to re- 
gard the compromise and arrangements of 
the debtors with their creditors precisely as 
though each creditor had compromised at the 
same rate per cent. The charges are not, in 
my opinion, sustained. The petition is dis- 
missed. 

[Upon appeal to the circuit court the decree 
dismissing the petition was reversed, and an 
adjudication of bankruptcy ordered. Case No. 
3,487.] 
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Case Ko. 9,924. 

MUNGOSAH v. STEINBROOK. 
[3 DiU. 418J1 
Circuit Court, D. Kansas. 1875. 
Indian Lands in Kansas— Mode of Conveyance. 
The laws of the state of Kansas have no ap- 
plication to the mode of alienation of lands 
granted to the iu.ianii Indians (10 Stat, luyd, 
U Stat. 430), so long as the title remains m the 
patentees. Case of Kansas Indians, 5 Wall. 
[72 U. S.] 737. applied. 
[Cited in TJ. S. v. Payne, Case No. 16,014.] 

Ejectment. Plaintiff [James Mungosali] 
claims the title under a patent dated Novera- 
lier 1st, 1859, issued to him in Ms Indian 
name as a member of the Miami tribe of In- 
dians. The patent recites the 2d article of the 
treaty with the Miamis of June 5, 1854 (10 
Stat 1093), and contains the condition pre- 
scribed by the secretary of the interior under 
section 11 of the act of Mai-eh 3, 1859 (11 
Stat 430), that the land patented "shall never 
he sold or conveyed" by the grantee without 
the consent of the secretary of the interior. 
The defendant [Daniel Steinbrook] is the 
gi-antee of the patentee under a deed made 
by the guardian of the grantee appointed by 
the probate court of Miami county, Kansas, 
and approved by the secretary of the interior 
November 5, 186S. The records of said pro- 
bate court show that the guardian was ap- 
pointed on the application of the grantee, who 
was a minor, and that the probate court 
ordered the guardian to make sale of the land; 
that the sale was reported to and approved 
by the probate court; but the said records 
do not show that the guardian executed a 
bond as required by the laws of the state 
in the case of the sale of the real estate of 
a minor. 

A. Ennis and 0. M. Foster, for plaintiff. 

B. F. Simpson and Mr. Snoddy, for de- 
fendaht. 

Before DILLON, Circuit Judge, and FOS- 
TER, District Judge. 

DILLON, Circuit Judge. Under the treaty 
and the legislation of congress applicable to 
the lands patented to the Miami Indians, it is 
our opinion that, as to the mode of alienation 
so long as the title remained in the patentees, 
the laws of the state had no application or 
operation. This is obvious from Case of 
Kansas Indians, 5 Wall. [72 U. S.] 737, 757, 
759. The regulations of the secretary of the 
interior in respect to the mode of alienation 
of these lands have been introduced in evi- 
dence; and the sale and conveyance to the de- 
fondant were made in conformity with those 
regulations and were approved by the secre- 
tary, whose approval appears on the deed. 
If the guardian of the minor had been ap- 
pointed by the council of the Indians and 
the sale and deed had been approved by the 

1 Reported by Hon. John F. Dillon, Cirenit 
Judge, and here reprinted by permission.] 
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secretary, it would have been sufficient It 
is objected that the sale in question is void 
because the probate court did not require a 
bond of the guardian before making the sale; 
this objection might or might not be good if 
the validity of the sale depended upon the 
laws of the state, but it does not. Judgment 
for the defendant- 
See Gray v. Coffman [Case No. 5,714]; Hicks- 
V. Butrick [Id. 6,458]. 



Case No. 9,9S5. 

^n re MUNN. 

[3 Biss. 442; 7 N. B. R. 468; 7 Am. Law 
Rev. 751.]i 

District Court, N. D. Blinois. Jan., 1873. 

BANKROPTcr — Non-Payment of Commercial Pa- 
per — Depesse — ^Transfer to Copartner 
—Secret Partner. 

1. A man should not he adjudged bankrupt 
for non-payment of commercial paper if he has- 
reasonable ground to believe that he is not lia- 
ble upon it. 

2. If he can satisfy the court that he has- 
good reason for disputing his liability, especially 
where he is in fact solvent, and has paid all 
other just claims, this court should not enter- 
tain jurisdiction, hut should remit the parties 
to the ordinary remedies. 

3. A transfer of firm property from one mem- 
ber of a solvent firm to another is not an act 
of bankruptcy within section 39 of the act [of 
1867 (14 Stat 536)]. Such a transfer is not a 
fraud upon the creditors of the firm, nor does 
it hinder or delay them, or constitute a prefer- 
ence contrary to the nrovisions of the act. 

4. In order to charge a secret partner for the 
debts of the firm, it is necessary to show that 
such debts were contracted in the name and 
business of the firm, or that he had an inter- 
est in the contract or profits. 

5. Where the purchaser of a note did not 
know that there were any secret partners with 
the persons whose names appeared upon itsface 
and for whose individual benefit it was given, 
and placed the proceeds to the credit of the 
holder, the secret partners would not be liable. 

6. The fact that such purchaser afterwards 
proved his claim in bankruptcy against the sign- 
ers of the note alone tends to show that he un- 
derstood them alone to be liable, and discounted 
it upon their responsibility. 

7. Where firms composed of different mem- 
bers were doing business under the same firm 
name, circumstances stated under which dor- 
mant partners may not be liable. 

This was a petition in bankruptcy filed by 
the Cook County National Bank of Chicago, 
against the firm of Munn & Scott, alleging 
that such firm was composed of Ira Y. Munn,. 
George L. Scott George Armour, Albert A. 
Munger, Hiram Wheeler, Charles W. Wheel- 
er, George H. Wheeler, James R. McKay,. 
Perry H. Smith, and George L. Dunlap, and 
charging that those parties were indebted ta 
the bank upon two notes of ?5,000 each, exe- 
cuted by and in the name of Munn & Scott,, 
one dated August 14, 1872, due in ninety days,. 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 7 Am. Law Rev. 
751, contains only a partial report] 
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payable to George R. Chittenden or order, the 
other hearing date on the 14th day of Oc- 
toher, 1872, due in ninety days, payable to 
said bank, indorsed by Munn & Scott. The 
petitioner charged as acts of bankruptcy: 1. 
That the firm of Munn & Scott being traders, 
etc., had stopped payment of their commercial 
paper, the notes described, and had not re- 
sumed within a period of fourteen days, nor 
up to the time of filing the petition. 2. That 
the firm of Munn & Scott, on the 23d day of 
September, 1872, transferred its property and 
effects to George Armour & Co., a firm alleged 
to be composed of all the parties constituting 
the firm of Munn & Scott, except Ira Y. Munn 
and George L. Scott, with intent to delay and 
iiinder the creditors of the firm of Munn & 
Scott 3. That the firm of Munn & Scott, on 
the 23d day of September, 1872, transferred 
to George Armour and othei's, for its use, all 
its property and assets to hinder and delay 
the creditors of Munn & Scott. The prayer 
of the petition was that the firm of Munn &, 
Scott, consisting of the parties named in the 
petition, might be adjudged bankrupts. All 
the pai-ties named, except Ira Y. Munn and 
George L. Scott, appeared and filed answers 
denying their liability upon the notes set up, 
denying that they executed the notes, or that 
they ever were members of the firm of 
"JIunn & Scott" who executed the notes, and 
denying aU the acts of bankruptcy stated in 
the petition. 

George 0. Campbell, for petitioning cred- 
itor, 

John N- Jewett, Wm. O. Goudy, and Wirt 
Dexter, for respondents. 

Before HOPKINS and BLODGBTT, Dis- 
trict Judges. 

HOPKINS, District' Judge. By the testi- 
mony introduced, it appears that Ira Y. Munn 
and George D, Scott, previous to the year 
1864, owned and were interested in various 
elevators in this city, and were doing, under 
the name of Munn & Scott, the business of 
receiving, storing, and selling grain, and a 
general commission business. It also ap- 
pears that a portion of the other parties were 
doing a like business under other names, 
and different from Munn & Scott; that in 
September, 1864, Munn & Scott, and the par- 
ties owning and doing business at the other 
elevators in this city, entered into a contract 
whereby they agreed to "stock the use of 
such elevators and to engage as partners" in 
receiving, storing, and shipping grain, and 
to divide the profits of such business accord- 
ing to certain terms, mentioned in the agree- 
ment. That agreement relates only to the 
business of "receiving, storing and shipping 
grain," including the keeping in repair of the 
elevators and machinery, and paying the ex- 
pense of such repairs, and the rebuilding of 
the elevators in case of destruction. 

The business was to be carried on xmder 
two names: That at the elevators known as 



the Northwestern, the Munn & Scott, the 
Union and the City, in the firm name of 
Munn &, Scott and at the elevators on the 
north side of the river, under the name of 
Munger, Wheeler «& Co. Receipts for grain 
received at the elevators first named were to 
be issued in the name of Munn & Scott, and 
the others in the name of Munger, Wheeler 
& Co.; the earnings of all to be treated as 
belonging to one firm, or "pooled." as it was 
called, and after paying the expenses of trans- 
acting the business, divided as agreed be- 
tween the parties. It appears that the busi- 
ness of receiving, storing and shipping grain 
was done in that way by the firm of Munn & 
Scott, until the 23d of September, 1872, some 
new parties having been introduced into the 
firm from time to time, so that at the time 
of the date of the notes first mentioned in the 
petition, the parties named in the petition 
were members of and composed that firm. 
After the formation of the partnership to do 
the elevator business, Ira Y. Munn and 
George L. Scott continued to do business out- 
side of the elevator business, and were en- 
gaged in buying and selling grain and prod- 
uce, and in other sjieeulations wholly dis- 
tinct from the elevator business, and in which 
the parties composing the firm doing the 
business of receiving and storing grain at 
the elevators had no interest or connection 
whatever. It also appears that in 1865 or 
1866, Slunn & Scott entered into a partner- 
ship with other parties under the firm name 
of Munn, Norton & Scott, engaged in a gen- 
eral commission business. The firm of Munn 
& Scott, composed of Ira Y. Munn and George 
Li. Scott, alone, continued to do business until 
the bankruptcy proceedings were commenced 
against the firm of Munn, Norton & Scott, 
on or about the first of November last. It 
does not appear that it was known outside of 
its members who composed the fii"m doing 
the warehouse and elevator business, until 
after bankruptcy proceedings against Munn, 
Norton & Scott A portion of the warehouse 
receipts was signed "Munn & Scott," and 
another portion "Munger, Wheeler & Co." 
There is no evidence that the public or the 
dealers with that firm knew that any other 
persons were interested in that business than 
the parties whose names appeared upon the 
receipts, or that the two firms were composed 
of the same persons. Mr. Munn swears he 
never gave a note for that firm in the ele- 
vator business, or a note that he meant or un- 
derstood bound anybody but himself and Mr. 
Scott, and Mr. Armour, another member of 
the firm, says none were given by Munn & 
Scott to his knowledge, except two, one be- 
ing for supplies and the other for machinery 
to be used in and about the business. Nor 
does it appear that the elevator firm ever did 
any other business or was interested in any 
business except the receiving, storing and 
shipping of grain, as mentioned in the articles 
of copartnership. So far as the evidence pro- 
duced goes, that company never incurred any 
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liability in any otlier manner or form ttan 
by giving wareliouse receipts for grain stored 
in tlie elevators, except such as tliey incurred 
for freight on grain stored in the elevators, 
■or for expenses incurred in conducting ihe 
business; while Munn & Seott, as a separate 
£xm, were doing- a business of buying and 
selling grain in the market, and in that way 
^nd business were using their firm and in- 
dividual credit to quite a large extent, as 
was also the firm of Munn, Norton & Scott. 
Both of these firms were in good credit uatil 
the latter part of August last, when they be- 
•came involved in a wheat "corner," which 
broke them up and rendered them insolvent. 
These are the facts as established by the 
•evidence in relation to the partnership of 
the respondents, and the business done by 
"them as such partners. The evidence as to 
Perry H. Smith and Geo. L. Dunlap's con- 
nection with the firm is very slight, but in 
view of the course pursued upon the trial, 
it may, in the absence of any rebutting tes- 
timony, be considered sufficient. It is pref- 
erable, also, to dispose of the case upon 
its merits rather than upon a technical ob- 
jection of that kind taken after the close 
of the trial. If the counsel for the petition- 
ers had omitted to inquire of the parties as 
to Messrs. Smith and Dunlap's relation to 
the firm, under the impression that this had 
"been proven, the court would have allowed 
liim to do so even after the commencement 
•of the argument in the case. From these 
facts it would seem that all the members 
of the elevator firm, except those whose 
■names were used, were silent or dormant 
■partners, and can only be held liable as 
;such. On the face of these notes the only 
names are "Munn & Scott" The other re- 
spondents are strangers to the transaction. 
The contract of discount was made with 
Munn & Scott, and does not, per se, create 
•any liability as to the others. The liability 
of a partner arises from pledging his name, 
if his name is introduced into the firm, there- 
by holding it out as a security to the com- 
munity, or from receiving profits, ,if he be 
•a silent partner. The principle upon which 
the liability of secret partners rests is es- 
■sentially different from that of a known 
-and open partner whose name appears in the 
"business. A secret partner is liable not be- 
cause credit is supposed to have been given 
to the firm by reason of his connection with 
it, but because he is one of the contracting 
■parties, and is benefited by the profits of 
the contract, so that in order to charge a 
■secret partner for debts contracted in the 
name of the firm of which he is a dormant 
member, it is necessary to show that such 
debts were contracted in the name and busi- 
ness of the firm, or that he had an interest 
in the contract or profits. "Winship r. Bank 
-of U. S., 5 Pet. [30 U. S.] 529; 1 Pars. Gont 
167; Bank of Alexandria v. Mandeville 
[Case No. 831]. The evidence in this case 
•shows that although they had been in busi- 



ness for about eight years, no commercial 
paper had ever been given by the firm in 
the name of Munn & Scott, except the two 
notes before referred to. It would seem 
from this that the business did not require 
the use of credit in that way, and that it 
was not within the general scope of the 
business to give such paper, so that the 
liability of the contestants, if ostensible 
partners, might be- a question of serious 
doubt. 

In view of these questions, can it be pre- 
tended that the contestants are guilty of an 
act of bankruptcy in not paying these notes 
within fourteen days after maturity? Had 
they not reasonable grounds to believe "they 
were not liable upon these notes? If they 
had, the non-payment for a period of four- 
teen days does not bring them within the 
spirit or meaning of the bankrupt act. They 
deny in good faith, we think, their Uability 
upon these notes, and their non-payment, 
under such circumstances, should not be 
deemed an act of bankruptcy as against the 
contestants, especially as it is shown they 
are worth at least $1,500,000. It would not be 
sufficient to defeat the operation of the bank- 
rupt act to simply deny liability upon the 
notes, but the party must satisfy the court 
that he has good reason for disputing his 
liability^ and that his liability is Involved in 
doubt The existence of a valid note or 
claim is fundamental. Without that the 
bankrupt court cannot proceed; and when 
a party shows there is reasonable doubt 
upon that point, accompanied with evidence 
of a condition of solvency in fact, and of 
the payment of all other just claims and 
commercial paper, and shows that the non- 
payment complained of was simply because 
he did not owe the note or was not liable 
upon it, and also the further fact (which ap- 
pears in this case,) that no demand had ever 
been made for the payment, a court of -:bank- 
ruptcy should not entertain jurisdiction, but 
should dismiss the petition and turn parties 
over to pursue the ordinary remedies pro- 
vided in cases to collect debts of solvent 
parties. A different construction would 
make it necessary for parties engaged in 
trade to pay every note presented, or upon 
which it might be claimed they were liable, 
at the risk of being thrown into bankruptcy 
during the trial and investigation of the al- 
leged liability, to the utter destruction of 
their credit Such a construction would be 
subject to great abuse and would often lead 
to a perversion of the true objects and in- 
tents of the act. This construction has been 
generally given by the other courts to the 
provisions of the act under consideration. 
This court also has heretofore so construed 
it, and. this case it not of such a character 
as to induce it to change its previously ex- 
pressed opinion. There is no necessity for 
extending or straining the construction to 
protect the rights of the parties here, as 
these contestants are abundantly able to 
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pay the claim of the petitioners if it should 
be declared that they are liable for it, and 
the idea of adjudging such men bankrupts 
is asking of the court a judgment founded 
upon altogether too technical a construction 
of the bankrupt act. The courts have real 
bankrupts enough to deal with without ex- 
tending their examination to include suppos- 
ititious of fictitious cases. The contestants 
having shown, therefore, a sufficient reason 
for not voluntarily paying the notes describ- 
ed before their liability should be judicially 
determined, the suspension of payment on 
them for fourteen ^ys is not an act of 
bankruptcy within the meaning of the bank- 
rupt act. 

The question of the contestants' liabihty 
is not intended to be absolutely determined 
in this case. The view taken of the bank- 
rupt act renders that unnecessary. There 
was some evidence given tending to show 
that Chittenden, who procured the notes to 
be discounted by the petitioner, represented 
that the "elevator ring" were all bound, and 
that Mr. Munn so stated when the last note 
was given, and so Mr. Spencer, the presi- 
dent of the bank testifies. But Mr. Munn 
contradicts Spencer's testimony on that 
point. The evidence, therefore, as to what 
occurred between Mr. Munn and Mr. Spen- 
cer being balanced, and Mr. Chitten,den not 
being called, we do not regard the fact as 
established. But if Mr. Spencer's account 
is correct, Mr. Chittenden did not disclose 
the names of the parties constituting the 
"ring," and there is no evidence that Mr. 
Spencer knew who they were. So conceding 
the facts to be as stated by Mr. Spencer, 
these parties, or a portion of them, were 
still silent partners; and as it appears that 
the proceeds of the notes did not go to the 
use of the firm of which they were mem- 
bers, and that they were not given for the 
benefit of that firm, nor in the business of 
that firm, it would not, in our opinion, ma- 
terially change the question of the liability 
of such partners. 

There are some additional circumstances 
calculated to excite a suspicion and raise a 
doubt as to the real business transacted by 
the elevator firm: Such as allowing Munn 
^ Scott to keep the firm business in the 
same book in which they kept the other 
business of Munn & Scott; allowing the 
warehouse receipts to be signed in the name 
they used in their separate business. But 
they are not sufiieient to authorize us to 
hold the other partners so clearly liable as 
to have required them to pay these notes 
without contest. We have considered these 
questions, but they have not impressed us 
as of sufficient importance to warrant us in 
holding that the respondents are liable so as 
to be proceeded against in bankruptcy for 
non-payment of these notes. It was very 
imprudent and hazardous on the part of the 
elevator firm to allow a portion of the busi- 
ness to be done under the circumstances In 



such a manner by Munn & Scott. It natural- 
ly provoked just such claims as this, which, 
they might have anticipated. The petition- 
ers themselves could not have, supposed 
these parties liable, we think, until quite- 
lately, for they proved up their claim upon 
these notes as against Munn & Scott in the 
bankruptcy proceedings against Munn, Nor- 
ton & Scott. If the president, Mr. Spencer,, 
had understood that the persons proceeded 
against in this case were liable, why prove- 
up the claim against Munn & Scott alone, 
who were insolvent? This conduct of the 
president, who now undertakes to establish 
the liability of these contestants, bears very 
directly upon the question as to who he un- 
derstood at the time were liable, and has 
a direct tendency to show that when he- 
discounted the notes he supposed Munn & 
Scott alone were liable upon them. The 
counsel for the petitioners claimed as hav- 
ing an important bearing upon the question 
of liability, the fact that these contestants, 
under the name of George Armour & Co... 
took up all of Mimn & Scott's notes, which 
had as collateral the warehouse receipts of 
Munn & Scott. He argued that by so doing 
they admitted their liability. They did, un- 
doubtedly, as to those receipts. They took 
up the receipts held as collateral to the 
notes of Munn, Norton & Scott, and it might 
as well be claimed that they admitted their 
liability upon those. By so doing they ad- 
mitted their liability on the receipts, but 
they dispute their liability on the commer- 
cial paper of Munn & Scott, and we think 
they have cast such a doubt upon their 
liability thereon as to take the non-payment 
of these notes out of the operation of the 
bankrupt act 

The other acts of bankruptcy are not prov- 
en as alleged- The allegation is that the 
firm of Munn & Scott, (meaning all the par- 
ties to this proceeding,) transferred its prop- 
erty and effects to the firm of George Ar- 
mour & Co., another firm. The proof is that 
Ira Y. Munn and 6. L. Scott transferred 
their interest in the elevators and other firm 
effects to George Armour for the use of the 
firm. It was a simple transfer, by two of 
the partners, of their interest in the firm 
property to the other partners. That does 
not siipport the allegation in the petition, 
and we do not see how such a transfer could 
be maintained as within the meaning of tin? 
bankrupt act "We are not prepared to hold 
such a transfer to be a fraud upon the 
creditors of the firm, or as hindering or de- 
laying the creditors of the firm, or as con- 
stituting any preference contrary to the pro- 
visions of the bankrupt act, particularly 
when the firm or the members composing 
the firm are solvent. From these views it 
follows that the petitioner has failed to 
prove the facts stated in the petition and the 
proceedings must be dismissed with costs. 

NOTE. That non-payment of commercial pa- 
per to which the maker has, or in good faith 
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Tjelieves he has, a valid defense, is not an act 
of bankruptcy. In re Hercules Mut. Life Assur. 
Co. [Case No. 6,402]; In re Thompson [Id. 13,- 
936], and eases there cited. 

As to liability of secret partners, consult 
"Wangh V. Carver, 1 Smith. Lead. Cas. 1289, 
and cases there cited; T. Pars. Partn. 61-67; 
Bank of Alexander v. Mandeville [Case No. 
S51]; Ex parte "Warren [Id. 17,191]; Bigelow v. 
Elliott [Id. 1.3991; Story, Partn. §§ 63, 373. 

As to rights of creditors on transfer of firm 
property to one of the partners, consult, also, 
Howe V. Lawrence, 9 Cush. 553; Ladd v. Gris- 
wold, 4 Gilman, 25; Ketchum v. Durkee, 1 
Barb. Ch. 480. As to such transfer by insolv- 
"int partners, see In re Cook [Case No. 3,150]. 



Case ISTo. 9,926. 

MUNNS V. DE NEMOURS et al. 

[3 Wash. C. C. 31; i 4 Hall, Law J. 102; 1 
Am. Lead. Cas. 200.] 

Circuit Court, D. Pennsylvania. May, 1811. 

MAidcious Pkosecution — Malice — Probable 
Cause— Reasonable Ground of Scspicion — 
Evidence — Secoxdart — Papers— Subscribing 
Witness- Deposition. 

1. Action for damages, for a malicious prose- 
cution— 1. In charging the plaintifE with having 
stolen certain articles used in the manufacture 
of gunpowder, and causing the plaintifE to be im- 
prisoned thereon. 2. In bringing a civil action 
against the plaintiff, and demanding excessive 
bail. 3. In causing the plaintiff to be indicted in 
the state of Delaware, as the receiver of certain 
articles used in making gunpowder, knowing 
them to have been stolen; all of which charges 
were alleged to have been maliciously made, and 
without probable cause. 

2. Of the malice of a charge which is the 
ground of a prosecution for a crime, the jury 
are exclusively the judges. 

[Cited in Gee v. Culver, 12 Or. 228, 6 Pac. 
776; Vinal v. Core, 18 W. Va. 27.] 

3. Probable cause for such a prosecution, is 
a mixed question of law and fact. What cir- 
cumstances are sufficient to prove a probable 
cause, must be decided by the court; but to the 
jury it must be left to decide, whether these 
circumstances are proved by credible testimony. 

[Cited in brief in Beach v. Wheeler, 30 Pa. 
St. 70. Cited in Vinal v. Core, 18 W. Va. 
So; Oasperson v. Sproule, 39 Mo. 40. Cited 
in brief in HiU v. Palm, 38 Mo. 17.] 

4. Probable cause, is a reasonable ground of 
suspicion, supported by circumstances sufficient- 
ly strong in themselves, to warrant a cautious 
raan in believing that the accused was guilty. 

[Cited in Wilraarth v. Mountford. Case No. 
17,774; TJ. S. v. The Recorder, Id. 16.130; 
Stacey v. Emery, 97 TJ. S. 645: Sanders v. 
Palmer, 5 C. C. A. 77, 55 Fed. 220; Re 
Ezeta, 62 Fed. 981.] 

[Cited in Ash v. IMarlow, 20 Ohio, 129; Boyd 
V. Mendenhall. 53 Minn. 278. 55 N. W. 45; 
Casperson v. Sproule, 39 Mo. 40; Coleman 
v. Heurich, 2 D. C. 206; Cooper v. Hart, 
147 Pa. St. 597, 23 Atl. 833: Hooper v. 
Vernon, 74 Md. 138. 21 Atl. 557. Cited in 
brief in Eidder v. Parkhurst, 85 Mass. (3 
Alien) 395. Cited in Mitchell v. Wall, 111 
Mass. 498; Richey v. McBean, 17 111. 65; 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United State.*!, under the 
supervision of Richard Peters, Jr., Esq.] 
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Rosenkrans v. Barker. 115 III. 333, 3 N. E. 
93; Scott V. Shelor, 28 Grat. 905; Spengler 
V. Davy, 15 Grat. 388: Stone v. Stevens, 
12 Conn. 225-232. Cited in brief in Van- 
sickle V. Brown, 68 Mo. 630. Cited in Vinal 
. V. Core, 18 W. Va. 29.] 

5. The declaration stated, the writ on which 
the plaintiff was held to bail in §6000, to have 
been retmrnable the first Monday in December, 
1809: whereas it was returnable the first Mon- 
day in March, 1809: Held, that the record doe.s 
not support the declaration, and cann.ot be given 
in evidence to support the count in the declarn- 
tion for damages for the civil action, and hold- 
ing to bail, but it may be used as evidence of 
malice, on the other counts. 

[Cited in Stone v. Lawrence, Case No. 13,- 
484.] 

6. A letter from P. which went to show the 
plaintiff had not seduced him from the service 
of the defendants, was not admitted in evi- 
dence, as the testimony of P. might have been 
obtained. 

7. A joint commission to take a deposition 
must be executed by all the commissioners, al- 
though the commissioner named by the party 
against whom the witness is offered, after pro- 
ceeding some length in the examination, with- 
drew, and refused to complete it. 

8. Papers taken from the person of the party, 
by the alderman before whom he was brought 
upon a criminal charge, the parties making the 
charge having no agency in taking the papers, 
may be read in evidence by those who have pos- 
sesion of them, having received them from the 
alderman. 

9. The subscribing witness to a paper, who 
stated that he was called in to sign the paper 
as a witness, but did not see the parties exe- 
cute, or acknowledge it, although they both told 
him it wa."! their agreement, was admitted to 
testify. 

[Cited in Dooley v. The Neptune Car, Case 
No. 3,997.1 

[10. Cited in Stacey v, Emery, 97 U. S. 64.5, 
to the point that if malice is proved, yet if prob- 
able cause exists, there is no liability. Malice 
and want of probable cause must both exist] 

[11. Cited in Sanders v. Palmer, 5 O. C. A. 
77. 55 Fed. 220, to the point that, however ma- 
licious may have been tJie private motives of 
the defendants in prosecuting the plaintiff upon 
the criminal charge, they were protected in do- 
ing so, provided there was probable cause to be- 
lieve him guilty of the offense.] 

[12. Cited in Seotten v. Longfellow, 40 Ind. 
30, to the point that, in order for the advice of 
counsel to afford protection, it must be given 
upon a full and true statement of the facts with- 
in the knowledge of the person seeking the ad- 
rice, and must be acted upon in good faith, for 
an honest purpose.] 

[13. Cited in Vinal v. Core, 18 W. Va. 57, 
to the point that if in the transaction itself, out 
of which the charge of felony arose, the plaintiff 
was guilty of a gross fraud, though such fraud 
could not justify or excuse the defendants, un- 
less they had probable cause, or were entirely 
free from malice or improper motives in so do- 
ing, still the damage to the plaintiff's reputation 
would thereby be much diminished, and he could 
set up no claim to punitive damages.] 

[This action was first broujjht in the state 
court. It was removed by petition into this 
court, and was first heard upon application, 
to have the cause docketed. Case No. 9,931.] 

This was an action [against Dnpont de Ne- 
mours and Peter Bauduy] for a malicious. 
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prosecution— 1. la cliarging the plaintiff be- 
fore Alderman. Keppele in Pliiladelphia, -witli 
having stolen a brass pounder, and three 
draughts of machinery; and causing the 
plaintiff to he imprisoned. 2. In bringing a 
civil action, and denianding excessive bail. 
3. Causing the plaintiff to be indicted in the 
state of Delaware, as the receiver of five 
pieces of parchment sieves, knowing them to 
have been stolen. All charged to have been 
done maliciously, and without probable cause. 

WASHINGTON, Circuit Justice (charging 
jury). The plaintiff, having some skill in the 
mystery of making gunpowder, engaged with 
Brown, Page &. Co. of Virginia, in November 
or December, 1808, to superintend a manufac- 
tory of that article, which they were about 
to establish near to Richmond; and with a 
view to obtain more complete infoi-mation of 
the art than he then possessed, or to procure 
workmen, or certain parts of machinery, he 
came to the northward early in December. 
On the 9th, he put up at an inn called the 
Buck, within half a mile, or thereabouts, of 
the powder manufactory of the defendants, 
on the Brandywine [about fom: or five miles 
from Wilmington, in Delaware]. 2 The pow- 
der of this manufactory had obtained great 
celebrity, and commanded the market, in con-^ 
sequence of the skill employed in making it,' 
and probably from the use of certain parts 
of the machinery employed, particularly the 
parchment sieves. Tne plaintiff, immediate- 
ly after his arrival at the Budi, opened a 
correspondence with some of the defendants' 
workmen, and had frequent interviews with 
tliem at the tavern; at which times he made 
them considerable offers to induce them to 
leave the service of the defendants, and to go 
to the manufactory at Richmond. He also 
made them pecuniary offers, to procure for 
him patterns or models of the different parts 
of the machinery used by the defendants, and 
particularly to procure for him a sight of 
one of the brass pounders, or a pattern of it. 

The defendants, hearing of the plaintiff's 
conduct, called upon him at the tavern; and 
after offering considerable violence to his per- 
son, ordered him to quit the neighbourhood, 
which he did on the 14th. It is proper to 
remark, that pains were taken by the defend- 
ants to preserve the secrets of their art, and 
that stitingers were not, without leave, ad- 
mitted into the factory. Shortly after the 
plaintiff had left the neighbourhood, two of 
the defendants' workmen secretly went off, 
and at the same time, one of the brass pound 
ers was missing. The plaintiff came to Phila- 
delphia, and a few days afterwards, the de- 
fendants arrived here. On the 22d, they 
applied to Alderman Keppele, for the war- 
rant stated in the first count of the declara- 
tion, and, on their oath, valued the property 
charged to have been stolen, at 10,000 dol- 
lars. The officer to whom tlae warrant was 



delivered, met with the plaintiff the next day, 
and inquired cf him, if his name was not 
Munns? The plaintiff denied it, and assum- 
ed a fictitious name. The officer, however, 
being satisfied that he answered the descrip- 
tion, carried him to the house of the high 
constable, where he acknowledged himself; 
and after he was informed of the nature of 
the charge against him, he put to the officer 
this question: "If I was in the company of 
one who had stolen certain articles, am I 
guilty?" The officer declined giving an an- 
swer, and conducted his prisoner to the office 
of air. Keppele. There he was examined, 
and by order of the alderman, his person was 
searched; when certain letters were found 
in his pocket-book, from him to Brown, Page 
& Co., and from them to him; by which it 
appeared, that the plaintiff, previous to his ar- 
rest, knew that the defendants were in 
Philadelphia, and suspected that they were 
following his steps— that he had obtained all 
the information he wanted, to enable the 
Richmond, to equal the Brandywine powder 
manufactory; and that some of the hands, 
belonging to the defendants, had left them 
and gone to Richmond. The alderman com- 
mitted the plaintiff to the jail of Philadelphia, 
having requii*ed bail to the amount of 15,000 
dollars, which the plaintiff could not give. 
On the 27th, the plaintiff was carried before 
Judge Rush, on a habeas corpus, who reduced 
the bail to 1000 dollars; but this he could 
not get, and he was again committed. On 
the 29th, the defendants sued out the writ 
mentioned in the second count, for seducing 
the defendants' workmen and servants, and 
demanded bail in 6000 dollars, which, on 
citation before Judge Rush, was reduced to 
600 dollars. The defendants, having obtain- 
ed from the governor of Delaware, a re- 
quisition to the governor of Pennsylvania, 
for the removal of the plaintiff to the former 
state, as a fugitive from justice, he was, 
upon the warrant of the governor of Pennsyl- 
vania, removed, on the 6th of January, to 
the jaU at New-Castle. The defendants dis- 
continued their civil suit in Pennsylvania, 
and renewed it in Delaware, laying their 
damages at 4000 dollars. On the 4th of 
Febiiiary, the plaintiff, upon a habeas corpus, 
obtained from the chief justice of Delaware, 
was discharged from confinement under the 
criminal charge, upon the ground, that he 
ought to have been committed under a w,nr- 
rant from some magisti-ate of that state, and 
not under the warrant of the governor of 
Pennsylvania, which only authorized his re- 
moval [from the one state to the other]. 2 But 
he was remanded [by the chief justice of 
Delaware] 2 to answer [in the bail of 2,000 
dollars] 2 to the civil action. Thinking now 
to coiTect this error, the defendants obtained 
a second warrant against the plaintiff, from 
a justice of the peace of Delaware; charging 
him with a suspicion of having stolen a brass 



2 [From 4 Hall, Law J. 102.] 
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stamper, and sundry otlier articles, of tlie 
value of forty dollars, or having caused tlie 
same to tie stolen. It is admitted that the 
stamper is the same instmment with the 
pounder, mentioned in the warrant issued by 
Mr. Keppele. On the 11th of March, the 
plaintiff was again discharged upon a habeas 
corpus, on the ground, that by the law of 
Delaware no person can be committed by a 
judge or justice, who has once been discharged 
upon a habeas corpus from confinement, on 
account of the same offence. In Slay, a 
bill was sent to the grand jury, charging the 
plaintiff as the receiver of five pieces of parch- 
ment sieves, the property of the defendants, 
knowing them to be stolen. The juiy found 
the bill, and the trial being postponed, upon 
the motion of the plaintiff, until December, 
(during all which time he remained in con- 
finement,) upon a ti-ial before the petit juiT, 
the defendant was found not guilty. The 
attorney general, then moved the court to 
certify probable cause, in order to compel 
the plaintiff, Munns, to pay the costs of that 
prosecution, under the constitution of the 
state. But the counsel for Munns agreed 
that his client should pay the costs, if the 
court would not grant the certificate; in con- 
sequence, of which, the certificate was not 
gi'anted. 

The balance of the evidence, except such 
parts of it as will be more particularly noticed 
hereafter, relates to the plaintiff's sufferings, 
which, it must be aduiowledged, were very 
great. But as to these, it is to be observed, 
that except where they were produced by the 
immediate agency or interposition of the de- 
fendants, no inference of malice can be 
drawn from them, to charge the defendants, 
although they may be considered in estimat- 
ing the damages, if the plaintiff has made out 
such a case as to entitle him to a verdict for 
anything. For the assault and batteiy at 
the Buck, the defendants have been indicted 
and punished, by a fine of fifteen -dollars 
each, so that that transaction is no otherwise 
to have Influence on your minds, than as it 
may become an item in the account of malice 
charged upon the defendants. So, too, the 
high value affixed to the articles chai'ged to 
have been stolen, in the Philadelphia warrant, 
and the low value fixed to the same articles, 
In the Delaware warrant, and the amoimt of 
damages claimed in the civil suit, brought 
in Pennsylvania, are only to be considered in 
relation to the question of malice. The ques- 
tlon, then. Is, are the defendants liable for 
damages, on account of the wxirrant issued 
by Mr. Keppele, and the consequent confine- 
ment of the plaintiff under it? and 2d, are 
they liable In consequence of the indictment 
In Delaware, and the injmles to which it ex- 
posed the plaintiff? 

The question upon which this cause must 
"be decided, Is not whether the plaintiff has 
•suffered from a charge of which the defend- 
-jints were the authors, and which was not 
founded in ti'uth, but whether the charge was 



made maliciously, and without probable 
cause. In trials of actions of this nature, it 
is of Infinite consequence to mark with pre- 
cision, the line to which the law will justify 
the defendant in going, and will punish him 
if he goes beyond it. On the one hand, pub- 
lic justice and public security require, that 
offenders against the laws should be brought 
to ti-ial, and to punishment, if their guilt be 
established. Courts and juries, and the law 
officers, whose duty it is to conduct the pros- 
ecutions of public offenders, must in most 
Instances, if not in all, proceed upon the in- 
formation of Individuals; and If these ac- 
tions are too much encouraged,— if the inform- 
er acts upon his own responsibility, and Is 
bound to make good his charge at all events, 
under the penalty of responding in damages 
to the accused, few will be found bold 
enough, at so great a risk, to endeavour to 
promote the public good. The informer can 
seldom have a full view of the whole ground, 
and must expect to be frequently disappoint- 
ed, by evidence which the accused only can 
furnish. Even if he be possessed of the 
whole evidence, he may err in judgment; and 
iu many instances a jury may acquit, where 
to his luind the proofs of guilt were com- 
plete. It Is not always the fate of those to 
ooiumaud success, who deseive it. On tlie 
other hand, the rights of individuals are not 
to be lightly sported with; and he who in- 
vades them, ought to take care that he acts 
from pure motives, and with reasonable cau- 
tion. For the Integrity of his own conduct, 
he must be responsible; and his sinceritj' 
must be judged of by others, from the circum- 
stances under which he acted. If. without 
probable cause, he has inculpated another, 
and subjected him to Injury, in his person, 
character, or estate, it is fair to suspect the 
purity of his motives, and the jmy ai'c war- 
ranted in presuming malice. But though 
malic6 should be proved, yet, if the accusa- 
tion appear to have been founded upon proba- 
ble ground of suspicion, he is excused by the 
law. Both must be established against him; 
viz. malice, and the want of probable cause. 
Of the former, the jury are exclusively tlie 
judges— the latter, is a mixed question of fact 
and law. What circumstances are sufficient 
to prove a probable cause, must be judged of, 
and decided by the court But to the jury it 
must be referred, whether the circumstances 
which amount to probable cause, are proved 
by ci-edible testimony or not. What, then, is 
the meaning of the term "probable cause?'' 
We answer, a reasonable ground of suspicion, 
supported by circumstances sufficiently strong 
in themselves to warrant a cautious man in 
the belief, that the person accused is guilty 
of the offence with ^ which he is charged. 
What, then, were the grounds of suspicion, 
upon which the defendants acted In relation 
to the warrant of Alderman Keppele, under 
which the plaintiff was apprehendea and com- 
mitted? The plaintiff was a stranger, and his 
character totally unknown to the defendants. 
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He took up his abode at an obscure tavern, in 
the neighbourhood of the defendants' manu- 
factory, where he contrived to procure fre- 
quent interviews with the workmen employ- 
ed there, for the purpose of seducing them 
from their engagements with the defendants, 
and of obtaining from them a knowledge of 
the machinery and process, used in the manu- 
facture of gunpowder, which the defendants 
had earefuUy endeavoured to keep secret 
He offers one of them in particular. Bowman, 
a reward for bringing to him a brass pound- 
ei*, or a pattern of it. The pounder was 
brought, was aftenvards concealed, and about 
the same time, Bowman secretly absconded. 
The plaintiff came to Philadelphia, and al- 
though he soon afterwards knew that the de- 
fendants were also in this city, and suspect- 
ed that they were following his footsteps, as 
he expresses it in a letter to his employers, 
yet, when arrested by the constable, he de- 
nied his name, and put to that officer a ques- 
tion, by no means calculated to allay the sus- 
picions which existed against him. The let- 
ters taken from him by the alderman, devel- 
oped fvilly the objects which had carried him 
to the neighbourhood of the defendants, and 
contain allusions to the article of machinery 
which the defendants had missed. 

Called upon to declare an opinion, whether 
these circumstances, if proved to your satis- 
faction, afforded a probable cause for the 
prosecution in relation to the brass pounder, 
the court feels no hesitation in saying, that 
they did; and still further, that the plaintiff 
has no person but himself to blame for that 
prosecution, and the sufferings it has pro- 
duced. A man may rmdesignedly and in- 
nocently become the object of suspicion, and 
of unmerited, though justifiable prosecution. 
In such a case, he may with great propriety 
call upon his accuser to acquit himself, by 
strong evidence, from the charge of rashness 
and malevolence, before he can claim to be 
excused from the consequences of his con- 
duct. But, if he has intentionally acted in 
such a manner as to connect himself with the 
supposed guilt, and has, in fact, participated 
in it, shall he be permitted af terwai-ds to com- 
plain that he had become an object of sus- 
picion, and to claim the assistance of the 
law, to compensate him for the losses to 
which he had thus exposed himself? In this 
case, the brass pounder was taken and car- 
ried away, at the instigation of the plaintiff; 
was in his possession, as he afterwards ac- 
knowledged; and was then concealed by the 
person who took it, and who afterwards ran 
off:— and does it now lie in the plaintiff's 
mouth to say, that the defendants had not 
probable cause for suspecting him as the 
felon? But, it is said, that still there is no 
proof, that a larceny was committed by any 
person; and the proof of this, is essential to 
the defence. Without determining conclu- 
sively upon the soundness of the doctrine 
contended for, we must be permitted to ex- 
press the hesitation of the court, in approv- 



ing it. It would seem to demolish the whole 
ground of defence, allowed to the defendant 
in tins action; if, notwithstanding the strong- 
est circumstances of guilt, the motives of tlie 
action should, upon a full examination of the 
evidence to be furnished by the person sus- 
pected, tm-n out differently from what they 
appeared;— if probable cause shall excuse, in 
relation to the person suspected, and yet af- 
ford no protection as to the offence supposed 
to have been committed. But, it is by no 
means to be admitted that a larceny was not 
committed, in relation to the brass pounder. 
Baron Eyre defines larceny to be "the vvrong- 
ful taking of goods, with intent to spoil the 
owner causa lucri"; and what are the facts 
of this case? Bowman secretly took, and car- 
ried awaj' this instrument, for a reward prom ■ 
ised him bj- the plaintiff, as is proved in the 
cause; and he concealed, or otherwise dis- 
posed of it, so that it was lost to the owner. 
Whether his intention was to spoil the owner, 
or to convert the article to his own use, 
would be a proper subject of inquiry with a 
jury, upon ail the circumstances of the case. 
But, it is proved by two witnesses, that the 
plaintiff afterwards acknowledged that Bow- 
man had stolen the pounder; and whether, 
in technical language, he had done so or not, 
the plaintiff cannot, in this action, make it an 
objection, that in point of stiict law, a lar- 
ceny was not committed. As to the three 
draughts of machinery, charged to have been 
stolen by the plaintiff, it miist be admitted, 
that the defendants proceeded not only with- 
out probable cause, but without any cause at 
all. It doe« not appear, by the evidence, ih:it 
the defendants ever possessed such drangh's, 
and consequently, they could not have been 
deprived of them. This charge, (which is^ 
certainly unfounded,) being connected in the 
same warrant with another which was found- 
ed, may or may not have produced injury to 
the plaintiff; and if in your opinion it did 
so, and was maliciously made a ground of 
prosecution, the plaintiff is entitled to a ver- 
dict on that aceomit, for such damages as 
you may think right. 

We shall notice the warrant taken out by 
the defendiuits in Delaware, merely for the 
purpose of obsex"ving, that it is not made a 
distinct ground of charge against the defend- 
ants, and is only relied nipon as a circum- 
stance to prove malice. Of course, no dam- 
ages could be given on account of that pros- 
ecution, even if it had been made without 
probable cause; and if the defendants had 
probable cause for obtaining the first war- 
lant, the grounds of suspicion had received 
additional strength, before the second was 
granted; the plaintiff having previously ac- 
knowledged that the pounder, or stampei*, 
(which means the same thing.) had been 
stolen by Bowman, brought to him, and aft- 
erwards concealed. 

2. The second ground of complaint Is, the- 
indictment against the plaintiff in Delaware, 
for having received five pieces of parchment,. 
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four of them perforated witli holes, knowing 
them to have been stolen. How stands the 
evidence, in relation to these articles? It is 
in full proof, if the witnesses are believed, 
that Peebles, one of the workmen in the de- 
fendants' manufactory, by the plaintiff's pro- 
curement, cut from the parchment sieves be- 
longing to the defendants, without their 
knowledge or consent, a number of pieces of 
different sizes, which the plaintiff afterwards' 
had in his possession, and which were pro- 
duced at his trial. And if this evidence re- 
quired any support, the finding of the bill 
of indictment, and the agreement of the 
plaintiff's counsel to pay the costs of that, 
prosecution, which the law excused him from 
doing, unless a certificate of probable cause 
was granted, are strong indeed upon the 
point of probable cause. 

Upon the whole, if the jury think that the 
facts above stated are proved, the plaintiff 
is not entitled to a verdict, as to the two 
charges which respect the pounder and 
sieves; because, though he should have prov- 
ed malice to your satisfaction, the defend- 
ants have justified themselves, by proving 
probable cause for those prosecutions. And 
as to the three draughts of machinery, you 
are to decide, whether that charge was ma- 
liciously made, and was productive of injury 
to the plaintiff. 

The plaintiff suffered a nonsuit. 

NOTE. One of the counts in the declaration, 
is for maliciously bringing a civil action against 
,the plaintiff in Pennsylvania, and holding him 
to bail in 6000 dollars; to support which, the 
plaintiff offered the record, in which the writ 
appeared to be returnable to 1st March, 1809, 
whereas, the declaration stated it to be return- 
able the firs t Monday in December, 1809. 

BY THE COURT. The evidence does not 
support the declaration; and, therefore, the rec- 
ord cannot he read, in order to support a claim 
for damages under this count. But it may be 
used as evidence of malice, in support of the 
oUier counts. 

2. THE COURT refused to suffer a letter 
written by Peebles to Brown, Page & Co., to be 
read, to prove that the writer had offered his 
services to Brown, Page & Co., and thus to re- 
pel the charge, that he was seduced by the plain- 
tiff; because it is not the best evidence, since 
Peebles might have been examined under a 
commission. 

3. A commission to Delaware, was directed to 
two commissioners, nominated by the plaintiff, 

I and to two or three nominated by the defend- 
ants. They met to execute the commission, and 
after having proceeded some length in the ex- 
amination, the defendants' commissioners with- 
drew, and refused to go on with the execution of 
it. The other two executed and returned the 
commission. 

BY THE COURT. The commission being 
joint, it could not be executed by two only of 
the commissioners, although the others refused 
to act. 

4. The papers taken from the person of the 
plaintiff by the alderman, without the request 
or interference of the defendants, and which 
were used on the trial of the indictment in Dela- 
ware, were offered in evidence by the defend- 
ants, and objected to. 

BY TBCE COURT. We give no opinion as 
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to the propriety of the conduct of the alderman, 
in taking these letters from the person of the 
plaintiff. But, having been taken, and being 
in the defendants' possession, there is no rea- 
son why they should not use them. 

5. The subscribing witness to an agreement 
between the plaintiff and Bowman, stated that 
he was called into the room to sign the paper as 
a witness, but did not see them execute the 
same, or acknowledge that they had done so; 
but they both told him it was lieir agreement. 
This was objected to, but admitted by THE 
COURT. 

[See Case No. 9,931.] 
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• Case No. 9,927. 

MUNRO V. ROBERTSON. 

[2 Cranch, C. C. 262.] i 

Circuit Court, District of Columbia. Oct. Term, 
1821. 

Deed — Valuable Consideration — Evidesoe. 

If a deed purports to be made "for a valuable 
consideration," it is competent, for a person 
claiming undeir it, to give evidence of a money 
consideration. 

This was an attachment, under the Mary- 
land act of 1793, c. 56, levied upon the lands 
of an' absent debtor [Samuel Robertson]. 
Part of the lands had been conveyed by the 
debtor, to certain trustees, to secure certain 
creditors, by a deed of bargain and sale, the 
consideration of which was stated in the deed 
to be "for value received," and in considera- 
tion of certain trusts in another deed men- 
tioned to be performed by the trustees, &c. 
The deed referred to was not a legal convey- 
ance, because not recorded in time, but it was 
upon a money consideration. 

Key & Dimlop, for plaintiffs [Munro's ex- 
ecutors], contended that the deed, being a 
bargain and sale, was void, because not stated 
to be in consideration of money paid, and 
cited 2 Bl. Comm. 296, 338, and Gittings' 
Lessee v. Hall, 1 Har. & J. 14. 

Mr. Lear, for creditors secured by the deed, 
contended that it was competent for him to 
prove a money consideration. Cheney's Les- 
see V. Watkins, 1 Har. & J. 530. 

THE COURT (MORSELL, Circuit Judge, 
absent) refused to render judgment of con- 
demnation, and said that, the consideration 
being stated' in the deed to be "value re- 
ceived," a money consideration may be aver- 
red and proved; especially as ^the second 
deed refers to the first, in which a money 
consideration is stated. 

[Subsequently the attachment -was quashed. 
Case No. 9,928.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case ITo. 9,928. 

MUNROE T. COCKE et al. 

[2 Cranch, C. 0. 465.] i 

Circuit Court, District of Columbia. April 
Term, 1824. 

ATTAcaiiEXT — Amount of Debt — Affidavit. 

In order to obtain an attachment under the 
Maryland act of 1795, c. 56, the affidavit must 
be positive as to the amount of the debt. 

[This was an attachment by Robert Mun- 
roe against the effects of Samuel Robertson 
in the hands of Builer Cocke and others. It 
"was first heard as to the sufficiency of the 
attachment upon certain lands of the debtor 
conveyed by him to secure creditors. The 
deed was claimed to be void. Case No. 9,- 
927.] 

Attachment under the Maryland act of 
1795, c. 56 (1 Dorsey's Laws, 320). The affi- 
davit upon which the justice of the peace 
made his warrant to the clerk pf this court 
to issue an attachment, states "that Samuel 
Robertson, not being a citizen of the District 
of Columbia, and not residing therein, is 
bona fide indebted to him, the said Robert 
Munroe, the sum of $2,053.37 over and above 
all discounts, and the said Munroe at the 
same time produces the account current 
which is hereunto annexed, by which the 
said Samuel is so indebted; and the said 
Robert likewise states that he has drawn on 
the said Robertson for the sum of $1,500, and 
also for the sum of $2,223.10, which drafts, 
though not due, the said Robert understands 
from the said Robertson, and verily [believes] 
will not be paid, and further, that the latter 
draft for $2,228.10 hath never been accepted 
by the said Robertson, and the said Robert 
had therefore allowed no credit or discount 
for said drafts. He further states that said 
Robertson informed him, some time ago, that 
he would be entitled to a charge against said 
Robert's account, for some loss that he ex- 
pected would accrue in the sale of certain 
flour on their joint account; no account has 
been exhibited stating the amount of such 
loss, and therefore he had allowed said Rob- 
ertson, in stating his account, no credit." 
The warrant of the justice of the peace to 
the clerk of this court, says, "iipon the re- 
ceipt of this, together with the annexed 
proofs, you are required to issue an attach- 
ment against the goods and chattels, lands 
and credits of Samuel Robertson, and for so 
doing this shall be your warrant, as witness 
my hand and seal," &c. Upon the return of 
the writ of attachment— 

J. Dunlop, for plaintiff, moved for judg- 
ment of condemnation. 

THE COURT (nem. con.) was of opinion, 
that judgment could not be granted, on ac- 
count of the uncertainty and irregularity of 
the affidavit and. warrant. Attachment 
quashed. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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MUNROE (DUNLOP v.). See Case No. 4.107. 

MUNROE (GRAY v.). See Case No. 5,724. 



Case Wo. 9,929. 

MUNROE V. MANDEVILLE et al. 

[2 Cranch, C. C. 187.]i 

Circuit Court, District of Columbia. Nov. 
Term, 1819. 

Notes— Demand op Payment — Puotest— Notice. 

A demand of payment of a note on the third 
day of grace, after bank hours, and notice to 
the indorser and protest on the same day, are 
not too soon, if the note is in bank for collection, 
and the maker has been notified thereof; such 
being the usage of the banks. 

Assumpsit [by Munroe's executors] against 
the defendants [R. & J, Mandeville], as in- 
dorsers of J. F. Caldwell's promissory note. 
The note was deposited in a bank in Alex- 
andria, for collection. The maker had notice, 
before the expiration of the days of gx-ace, 
that it was so deposited. Payment was de- 
manded of the maker, after bank hours on 
the third day of grace, and notice given to the 
defendants, on the same day, that the maker 
had not paid. The general usage to deposit 
notes in the bank, for collection, was known 
by the defendants, and that bank hours 
closed at 3 o'clock p. m. The note was not 
made payable at any bank. It was protested 
on the third day of grace, after the demand 
and notice aforesaid. 

Mr. Taylor, for plaintifts, had cited Parker 
Y. Gordon, 7 East, 385. 

THE COURT (THRUSTON, Circuit Judge, 
absent), after taking time to consider till the 
next term, rendered judgment for the plain- 
tiffs, upon the case stated. 



Case No. 9,930. 

MUNROE V. TOWERS. 

[2 Cranch, C. C. 187.] i 

Circuit Court, District of Columbia. Nov. Term, 
1819. 

Bail — Puixcjpal Disohakged in Insolvency — 
Scire Facias. 
Bail will not be exonerated upon scire facias, 
by the discharge of the principal under the insol- 
vent act [2 Stat. 237], unless the discharge was 
before the appearance-day of the first scire facias 
returned executed, or of the second returned 
nihil. 

The scire facias, in this cause, was issued 
on the loth of September, 3818, returnable to 
the next November term. 

At November term, 1819, Mr. Mason, for 
defendant, Towers, moved the court to dis- 
charge the bail because the principal, Mc- 
Laughlin, had been discharged under the in- 
solvent act, in Washington, on the appear- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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ance-day of the first scire facias, returned 
executed. That as the defendant was in ac- 
tual custody in Washington during the whole 
of that term, and had petitioned for relief 
under the insolvent act, upon showing that 
fact the court might have ordered an exon- 
eretur; and the court may now consider that 
as having been done, which might have been 
done. The court here would not have order- 
ed the principal to be brought from Washing- 
ton by habeas corpus to be surrendered here. 
1 Bac. Abr. (Am. Ed.) 343, D; Colem. cas. 66; 
Donnelly v. Dunn, 1 Bos. & P. 450; Robert- 
son V. Patterson, 7 Bast, 405, 3 J. P. Smith, 
556. 

Mr. Taylor, contra. The bail should not be 
discharged, imless they could have surrender- 
ed the principal at the time of his discharge 
under the insolvent act; and the appearance- 
day of the scire facias was too late. The act 
of Virgmia, of the 12th of December, 1792, § 
31, p. 79, is peremptory that the surrender 
must be before the appearance-day of the first 
scire facias returned executed, or the second 
returned nihil. The court would not have 
entered an exoneretur before the actual dis- 
charge of the principal because they could not 
know that he would be discharged. 

THE COURT (MORSELL, Circuit Judge, 
absent) refused to dischai-ge the baiL 

== ^ 

MUNROE (UNITED STATES v.). See Case 
No. 15,835. 



Case No. 9,931. 

MUNS V. DE NEMOURS. 
[2 Wash. 0. C. 463.] i 

Circuit Court,, D. Pennsylvania. April Term, 

1810. 

Removal of Causes— AsionsT Is volved— Action' 

FOK Damages. 

1. In a case removed by the defendant from 
the state court to the circuit court, on the ground 
that the defendant was an alien, the damages 
laid in the writ exceeded five hundred dollars, 
and hail to a much larger amount was given, 
which were held sufficient to give jurisdiction. 

2. It has been frequently determined, that the 
damages laid in the declaration, give the jurisdic- 
tion as to the matter in dispute. 

[Cited in Ladd v. Tudor, Case No. 7,975; Ka- 

nouse V. Martin, 15 How. (56 U. S.) 208.] 
[Cited in Abbott v. Gatch, 13 Md. 335.] 

3. The damages laid in the writ, and in the 
plaintiff's affidavit, are equally conclusive, as to 
the amount in controversy, for the purposes of 
jurisdiction. 

This was an action brought in the state 
com-t, and sounds altogether in damages. 
The damages laid in the writ exceeded five 
hundred dollars, and bail to a larger amount 
was given there, and had been given here. 
The state court having, upon the petition of 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, under xhe 
supervision of Richard Peters, Jr., Es^.] 
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the defendant [Dupont de Nemoui-s], directed 
the cause to be removed to this court, the 
defendant being an alien, the only question 
was, whether it ought to be received and 
docketed, the damages being uncertain. 

BY THE COURT. It has been freauently 
determined, that the damages laid in the dec- 
laration, gives the jurisdiction as to the mat- 
ter in dispute. The damages laid in the 
writ, and established by the affidavit of the 
plaintiff, on which bail has been taken, is 
equally conclusive, or else no suit could be 
removed from a state to a federal court, 
where the claim is for damages; since the 
petition to remove must be at the time of 
entering an appearance, before the declara- 
tion is usually filed. Action ordered to be 
docketed. 

[At the trial of this cause the plaintiff was 
nonsuited. Case No. 9,926.] 



Case lS"o. 9,93^. 

MUNSELL et al. v. MAXWELL. 

[3 Blatchf. 364.] i 

Circuit Court, S. D. New York. Nov. 30, 1855, 

Customs Ddties — Appkaisrmekt— Chahqe for 
Commissions— Usual Rates. 

1. Under section 16 of the act of August 30, 
1842 (5 Stat. 563), which requires "a charge for 
commissions at the usual rates" to be added, on 
the appraisal of goods, to make up their dutiable 
value, the rates of the commissions must be as- 
certained in the same manner as the value of the 
goods, and a collector has no authority, even un- 
der instructions from the treasury department, 
to charge an arbitrary rate of commissions. 

2. The case of Lennig v. Maxwell [Case No. 
8,243] cited and approved. 

This was an action [by Henry H. MunseU 
and another] against [Hugh Maxwell] the col- 
lector of the port of New York, to recover 
back an excess of duties. The Jury found a 
verdict for the plaintiffs, subject to the opin- 
ion of the court on a case. 

John S. McCulloh, for plaintiffs. 
J. Prescott Hall, for defendant 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

BETTS, District Judge. The plaintiffs im- 
ported an invoice of goods from China, in 
December, 1851, upon which were charged 
two per cent, commissions, and the entry 
was made accordingly. The defendant, un- 
der instructions from the treasury depart- 
ment, raised the commissions to two and 
one-half per cent, and exacted duties upon 
the difference, making an increase of duties 
upon the shipment, of about ?2,000. The 
plaintiffs paid the duties so charged, under a 
protest suflSeient in law, and brought this ac- 
tion to recover back the alleged excess. 

It was clearly proved, on the trial, that the- 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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usual and establisliea rate of commissions on 
goods purchased in China and imported into 
the United States had, for the last fifteen 
years, been two per cent, and no more. It 
was further proved that, since 1847, insti'uc- 
tions had been given by the government to 
collectors, to charge, in all cases, two and one 
half per cent, commissions upon, invoices on 
which less than that rate was charged. 

It is directed, by the 16th section of the 
act of August 30, 1S42 (5 Stat 503), that "the 
appraisers, in making up the dutiable 
amount of an importation of goods and mer- 
chandise, shall add to the valuation in the 
entry a charge for commissions at the usual 
rates." These rates, by the plain implication 
of the act, are particulars "to be appraised, 
estimated and ascertained" in the same man- 
ner as the value of the goods imported. The 
2d section of the act of August 10, 1846 (9 
Stat 96), authorizes the secretary of the treas- 
ury to prescribe general and uniform rules to 
appraisers, for the prevention of fraud or un- 
dervaluation. But that provision does not, 
in our opinion, impart a power to determine 
the usual rates of commissions prevailing in 
a foreign countix any more than a power to 
fix the values of the goods themselves in the 
foreign market This direction to the col- 
lector to compute duties on a basis of adding 
two and one-half per cent commissions, does 
not legalize a levy of duties on more than 
the usual rates of commissions. Lennig v. 
Maxwell [Case No. 8,243]; Greely v. Thomp- 
son, 10 How. [51 XJ. S.] 225, 234. Judgment 
for plaintiffs. 



Case K'o. 9,933. 

Ex parte MUNSON. 

[3 App. Comm. Pat 253-3 

Circuit Court District of Columbia. Dee 12 
1859. 

Patents— Ddty op Commissioner I^' Furnishing 
iKPORMATioN— Tucking &at36e for 
Sewing Machines. 
[1. Munson's claim for a tucking gauge for 
sewing machines is anticipated bv Nichols pat- 
ent (No. 11,615) of August 29, 1854, which pro- 
duces the same effect in substantially the same 
manner.] 

[2. While the law imposes on the commission- 
er of patents the duty, yet it leaves it to his dis- 
cretion to determine from the circumstances how 
often, and to what extent, he shall furnish in- 
formation and suitable references to an appli- 
cant, to aid him in remedying a defective speci- 
fication, or to assist him in deciding whether he 
will withdraw or persist in a rejected claim, and 
no supposed omission in the performance of such 
duty will furnish cause of appeal to the nudge 
of the circuit court.] 

[Appeal by George 0. Munson from a de- 
cision of commissioner of patents denying 
him a patent.] 

MERmOK, Circuit Judge. In this case, 
after carefully examining the models, draw- 
ings, and specifications, and reading the rea- 
sons of appeal, together with the commis- i 
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sioner's response and the written argument 
of the claimant's attorney, I also interrogat- 
ed Examiner Baldwin, under oath, in pres- 
ence of the claimant's counsel, touching the 
principles of the machine in question. A 
very great difficulty in the case has been to 
determine from the specifications what is the 
precise matter of novelty claimed in the in- 
strument desei-ibed by the applicant Upon 
considering the original specification it would 
appear that the novelty relied upon consisted 
in the arrangement of the diagonal ridge, a, 
fitting into the groove, b, of the clamping 
sui-faces, which occasions the cloth, urged on 
by the feed motion of the sewing machine, 
to bear up against the jaAvs, e, e, of the 
guide, thereby necessitating its passage un- 
der the needle in a line of undeviating paral- 
lelism to the outer edge of the guide, and 
hence sewing the seams of the tucks at a 
uniform distance from the outer edge of the 
fabric. The reference given by the office to 
the "binding folder" of I. B, Nichols, patent- 
ed Aug. 29th, 1854, is a complete answer to 
the case in that aspect the diagonal grooves 
and sliding or adjustable guide being both 
found in this reference, as was freely admit- 
ted by the counsel on the trial. Hence the 
amendment of Aug. 24th, 1859, in the speci- 
fications, by which, for the first time, the 
claimant advapees as the distinctive feature 
of his invention that arrangement of the 
clamping surface by which they not only 
gripe the cloth at their front or lips where 
the diagonal ridge and groove are provided, 
but they also exercise a steady yet yielding 
hold on the material beyond and in the rear of 
the ridge and up to and especially at the 
exterior edge of the cloth in close proximity 
to the sliding guide, B, by means of which 
uniform pressure throughout the extent of 
that portion of cloth embraced by the clamps 
it is prevented from puekeringj which puck- 
ering, if it occurred, would choke up the ma- 
chine and defeat the whole operation when a 
very thin and flexible fabric is sewed. Up- 
on turning again to the invention of Nichols, 
it will be discovered to possess this feature 
also. In his specification he uses these words: 
"The blade of the upper guide bar, A, is 
elastic, so that it accommodates itself to any 
variation in the thickness of the material, and 
holds it and the binding firmly in position 
while they are sewed together by the ma- 
chine." An hispeetion of the insti-ument will 
make this manifest; for unless the binding 
and the edge of the cloth are pressed smooth- 
ly and firmly together by the clamping plates 
in the rear of the grooved lips, and to such 
a degree that the onward motion imparted 
by the feed wheel to the cloth is by that 
pressure communicated to the binding in con- 
tact with it, there is no operative force to 
cany the binding through the folder, and 
hence the cloth urged on by itself would be 
driven away from the binding as it left the 
guide, instead of being moved along, as it is, 
in perfect parallelism with, and in contact 
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with the back part of the binding. In this 
connection it will be remembered that there 
is nothing in the structure or operation of 
Nichols' binding folder to limit its adaptation 
to fabrics which are rigid or thick, but it will 
effect the bindmg of ribbon or braid upon a 
fabric of silk as well as a worsted band upon 
a piece of felt; varying of course the size and 
thickness of the clamps as the size and 
sti'ength of the needles and thread also would 
vary with the material used. The contriv- 
ance of Nichols has a further arrangement 
in the barrier which the turned edges of the 
clamps present against the escape of the 
binding towards the body of the cloth; but 
If the operation of the diagonal grooves with 
thin and flexible materials, as well as with 
stiff fabrics, be to force them up against the 
jaws of the guide (and this certainly is the 
principal feature in both inventions), then the 
most which can be said of these ban'iers is 
that they are useless, and their presence or 
absence does not vary the operation of the 
principle of the continuous pressure of tlie 
clamp from front to rear. There being then 
no other difference between the clamp of 
Munson and that of Nichols, than the little 
•curve at the end of clamp forming this bar- 
rier, and the absence of this little curve not 
even being pointed out, much less relied upon 
as distinguishing the claim, I have failed to 
discover in the application any patentable 
novelty. The views above expressed are fur- 
ther sustained by the sworn explanations of 
Examiner Baldwin, taken at my Instance, as 
already stated. 

Besides the several reasons of appeal, which 
present substantially the one question of 
patentable novelty, above described, there are 
others, the 4th, 5th, and 6th, designed to sub- 
mit to my consideration certain alleged errors 
or irregularities in the manner of examining 
and deciding this case by the office. I have, 
upon a former appeal (that of Matthew Cham- 
bers, in June, 1859), expressed an opinion 
which must control the present case, to this 
efEect: That while the law imposes on the 
commissioner the duty, yet it leaves to his 
discretion to determine from the circumstan- 
<;es how often and to what extent, he shall 
furnish information and suitable references 
to an applicant to aid him in remedying a 
-defective specification, or to assist him in 
•deciding whether he will withdraw or persist 
in a rejected application, and, being a duty 
resting in sound discretion, that no sup- 
posed omission in its performance will furnish 
cause of appeal to a judge of the circuit court. 

Now, for the reasons aforesaid, I hereby 
certify to the Hon, William D. Bishop, com- 
missioner of patents, that having assigned 
the 1st of December, 1859, for hearmg the 
above-entitled appeal, the applicant was fully 
heard by his counsel, and the reasons of ap- 
peal and the office response to those reasons 
were duly considered, together with all the 
papers and proceedings in the cause, and, be- 
ing of opinion that there is no error in the 
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decision of the commissioner, his judgment 
is affirmed, and a patent is refused to the ap- 
plicant. 



MUNSON (BLACK v.). See Case No. 1,463. 



Case Wo. 9,934. 

MUNSON etal. v. GILBERT & B. MANUF'G 
CO. 

[3 Ban. & A. 595: 18 O. G-. 194; Merw. Pat. 
In/, 362.1 1 

Circuit Court. D. Massachusetts. Oct. 9, 1878. 

Patents — Astioipatiox — Two Patents Taken 

TOGETHEK— AiK-BlaST APPARATUS. 

1. A daim for: "Q^e application and use of 
the meter-wheel with its case and contents as 
an air-blast apparatus, operated by weights or 
otherwise, not meaning to claim the method of 
using the meter for measuring gas," construed in 
connection with the specification, is not for a 
mere use or result, hut for the meter itself. 

2. Two prior patents which, taken together, 
would have made up the invention of the pat- 
entee, will not anticipate the patent, where nei- 
ther of them alone shows the complete inven- 
tion. 

[Cited in Washburn & Moen IManuf g Co. v. 
Fuchs, 16 Fed. 669; Washburn & Moen 
Manuf g Co. v. Griesehe, 16 Fed. 671.] 

3. The fourth claim of letters patent No. 12.- 
535, granted to John C. Pedrick, assignor of 
Charles Cunningham, March 13, 1855, for ben- 
zole vapor apparatus, Tidd valid. 

[This was a bill by Norman 0. Munson and 
others against the Gilbert & Barker Manufac- 
turing Company to restrain the infringement 
of certain letters patent.] 

T. L. Livermore and G. W. Morse, for com- 
plainants. 

William Stanley, for defendant. 

LOWELL, District Judge. Patent No. 
12,535, dated March 13, 1855, was issued to 
John C. Pedrick, assignor of the plaintiffs 
through a chain of title not disputed. The 
inventor was Charles Cunningham, and we 
may say here that it is proved to our satisfac- 
tion that he made the invention as early as 
May 7, 1851. In the specification Cunning- 
ham begins with the statement that he has in- 
vented a new and useful machine or appa- 
ratus for driving a current of air through a 
reservoir containing benzole or other hy- 
drocarbon for the purpose of generating an 
illuminating gas or vapor therefrom. He 
then says his invention consists in the use of 
a common gas-meter wheel, or its equiva- 
lent, revolving in water or other liquid, or of 
other equivalent apparatus, for forcing a cur- 
rent of air through , a reservoir containing 
either of the aforesaid hydrocarbons or ad- 
mixtures, etc. He then describes the mode of 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden. Esq., and here reprinted by per- 
mission. Merw. Pat. Inv, 362, contains only a 
partial report.] 
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preparing and using the gas-meter by driving 
it with a weiglit or spring, and by admitting 
tlie air through an opening, A, of the meter- 
ease, and forcing it out of the end thereof by 
a pipe into a reservoir. He then describes 
the mode of charging the current with the 
hydrocarbons and conducting it to the 
burner. 

The first three claims are for combinations 
or parts of the machine, which are none of 
them used by the defendants. The fourth 
claim is for; "The application and use of the 
meter-wheel with its case and contents as an 
air-blast apparatus, operated by weights or 
otherwise, not meaning to claim the method 
of using the meter for measuring gas." 

It is admitted that two persons in this 
country invented a similar mode of furnish- 
ing an air-blast for making illuminating-gas 
not far from the time of the patent. One 
of them was refused a patent, and with the 
other, who had obtained one before Cunning- 
ham's application was filed, an interference 
was declared, in which the patent ofiice de- 
cided in favor of Cunningham as, in fact, 
the first inventor. This is the patent of O. 
P. Drake. From the evidence in the record 
we agree with the conclusion reached at 
that time, and are of opinion that the inven- 
tion of Cunningham was earlier. Similar 
remarks will apply to Adams, 

Two English patents are produced which, 
taken together, would have made up, per- 
haps, the air-blast apparatus of Cunning- 
ham. In Lowe's patent he recommends the 
use of a weight to drive a gas-meter; but 
his purpose appears to us to have been to 
increase and regulate the action of the gas- 
ometer, and not to make an air-blast appa- 
ratus. Critchett, on the other hand, admit- 
ted air into his apparatus for certain pur- 
poses, but did not have an air-pump at all 
resembling the plaintiffs'. 

We think the sligh"*; change, obvious per- 
haps to an inventor, of admitting air into a 
meter, and using the meter-wheel as an air- 
pump, although it had before been used with 
similar machinery to increase the force of 
the gasometer, was a patentable invention. 

The claim Itself is attacked as too broad. 
It is said to claim a mere use or result. 
The language is not very well chosen, but 
we think, taking the claim and specification 
together, it is intended to claim the meter 
itself as described, and for the purposes set 
forth, as contradistinguished from an or- 
dinary meter for measuring the flow of gas. 
Possibly it may have been intended to claim 
such a meter used as an air-pump in other 
combinations of machinery, if it should be 
found useful in any such, and there is noth- 
ing in the record to show that such a claim 
might not be supported. Infringement is 
clearly proved. The patent having expired, 
no injunction is asked for. Interlocutory 
decree for the complainants. 

[For another case involvinar this patent, see 
Drake v. Cunningham, Case No. 4,060.] 



Case Wo. 9,935. 

MUNSON V. LYONS. 
[12 Blatchf. 539.] i 

Circuit Court, N. D. New York. June 15, 

1875.2 

Railroad Compasies— Municipal Aid— Validity 

—Estoppel. 

1. Bonds were issued, purporting, on their 
face, to have been issued by tliree persons as 
commissioners in behalf of the town of Lyona, 
appointed for that purpose by the county judge 
of "Wayne county, in which such town was sit- 
uated, and to bo part of a series authorized by 
the determination of such county judge, duly 
rendered and entered of record pursuant to a pe- 
tition of the taxpayers of the town, and pur- 
suant to chapter 907 of the Laws of the State 
of New York of 1869, and the amendments 
thereto. The statute authorized the county 
judge to determine, on proof, whether the per- 
sons petitioning for the isfeue of the bonds repre- 
sented a majority of the tasable property of the 
town. The bonds were issued in aid of the con- 
struction of a railroad. The petition contained 
conditions, that the terminus of the road should 
be at a specified point, and that the stock of the 
corporation which was to construct the road, 
which should be taken in exchange for the 
bonds, should include certain stock already tak- 
en by individuals residing in the town. In a 
suit against the town to recover the amount of 
unpaid coupons on the bonds, it was set up, in 
defence, that the bonds were void, because, as 
the petition contained said conditions, the coun- 
ty judge acquired no jurisdiction of the proceed- 
ing: Held, that, although the objection might 
be a good one, if raised on a direct review of 
the proceeding, it was of no avail in this suit. 

[Cited in Bailey v. Lansinar, Case No. 738: 
Smith V. Yates, Id. 13,13i;] 

[See Bailey v. Lansing, Case No. 738.] 

2. When a petition is presented to the county 
judge, which sufficiently conforms to the statute 
to call for the exercise of judicial judgment, It 
is delegated to him to determine whether or not 
it is sufficient, and no error on his part can af- 
fect the validity of the bonds, when the question 
is raised collaterally. 

[Cited in Rich v. Town of Mentz, 19 Fed. 726.] 

3. The act of 1869 was amended by an act 
passed in 1871. The latter act introduced im- 
portant changes in the proceedings, by amending 
various sections of the act of 1809, and substi- 
tuting the new sections in place of the old sec- 
tions, without in terms repealing the old sec- 
tions. The proceedings in this case were begun 
before the act of 1871 was passed, and conform- 
ed to the old act up to the time of the passage 
of the new act, and after that were continued 
under the new act. It was objected, that the 
proceedings under the old act were deprived of 
all vitality by the passage of the new act: Mdd, 
that the objection was not a good one. 

4. The town, having received and retained 
the stock which was issued in exchange for the 
bonds, cannot raise the objection, that the bonds 
and coupons were not made payable at the times 
directed by the statute. 

On the trial of this action, the court or- 
dered a verdict for the plaintiff [Edgar Mun- 
son] for $14,042.41 and reserved the ease for 
further consideration. The plaintiff moved 
for judgment on the verdict, and the ques- 
tions considered were presented upon re- 
quests on the part of the defendant, and 
exceptions taken upon the denial thereof. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
tinct Judge, and here reprinted by permission.] 

2 [Affirmed in 99 U. S. 684.] 
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"W. F, Cogswell and S. O. Collins, for 
plaintiff. 

H. L. Comstoek and C. H. Ros'S, for de- 
fendant 

"WALLACE, District Judge. Tliis action 
is lirouglit to recoyei' tlie amount of certain 
coupons for payment of interest upon bonds 
issued in aid of the construction of tlie Sodus 
Bay, Corning and New York Railroad Com- 
pany. The bonds, upon their face, pm-port 
to have been created and issued by David 
F. Cole and two others, as commissioners in 
behalf of the town of Lyons, appointed for 
that purpose by the county judge of Wayne 
county, and to be part of a series authorized 
by the determination of such county judge, 
duly rendered and entered of record, pursu- 
ant to a petition of the taxpayers of the 
town, and pursuant to chapter 907 of the 
Laws of the State of New York of 1869, and 
the amendments thereto. By the act of 1869, 
referred to, whenever a inajority of the tax- 
payers of any municipal corporation, whose 
names appear upon the last preceding assess- 
ment roll of the corporation, as owning or 
representing a majority of the taxable prop-' 
erty in the corporate limits of such corpora- 
tion, shall, by a petition, verified, make ap- 
plication to the county judge of the county 
in which such corporation is situated, repre- 
senting that such majority of taxpayers de- 
sire that the corporation shall create and is- 
sue its bonds to an amount specified, and in- 
vest them in the stock of a railroad company 
in the state, it shall be the duty of such coun- 
tj' judge, after causing notice to be publish- 
ed, &c., to take proof as to the allegations in 
the petition, and, if it appear satisfactorily 
to him, that the petitioners do represent such 
majority, he shall so adjudge and determine, 
and' cause his detei"mination to be entered of 
record, and such judgment and the record 
thereof shall have the same force and effect 
as other judgments and records in courts of 
record in the state; and, if such county judge 
does so adjudge, it shall be his duty forth- 
with to appoint and commission three per- 
sons, taxpayers and residents of the corpora- 
tion, to be commissioners, and thereupon 
such commissioners shall cause the bonds of 
such municipal corporation to be made and 
executed, and attested by their individual 
seals, and are empowered to subscribe, in the 
name of the municipal corporation, for the 
stock of the railroad company, and pay for 
the same by exchanging therefor the bonds so 
executed by them. 

On the 6th of February, 1871, a petition 
was presented, duly verified, to the county 
judge of Wayne county, representing that the 
subscribers constituted the requisite majority 
of taxpayers of the town of Lyons, and de- 
sired that such town should create and issue 
its bonds to the amount of $150,000,' and in- 
vest the same in the stock of the Sodus Bay, 
Corning, and New York Railroad Company, 
"provided that the terminus of said road be 



made at Nicholas Point, in the town of Hu- 
ron," and praying that such proceedings be 
had for the purpose as are authorized by the 
statutes of the state in such case provided. 
The petition contained, also, this clause: "It 
is understood, that the stock so to be taken 
is to embrace and include the stock now al- 
ready subscribed and taken by persons re- 
siding in said town of Lyons, amounting to 
the sum of §16,400." The county judge caus- 
ed the requisite notice to be given, and pro- 
ceeded to take proofs of the allegations in the 
petition, and, during the progress of taking 
the proofs, and, on May 12th, 1871, the legis- 
lature passed an act (chapter 925) to amend 
chapter 907 of the Laws of 1869, by which 
certain sections of that act were changed in 
important particulars, while, in other sec- 
tions, no changes were made. None of, the 
sections of the prior act were repealed in 
terms, but the sections referred to were modi- 
fied by the words, *'are amended to read as 
follows." All proceedings after the amenda- 
tory act was passed ^ere conducted pursu- 
ant to the requirements of that act, and, on 
May 17th, 1872, the county judge adjudged 
that the allegations of the petition were 
proved, and appointed as commissioners the 
persons who executed the bonds, the coupons 
of which are those in suit The act of 1871 
required that the petition should be filed by 
the county judge, as part of the judgment 
roll, and that his judgment be entered of rec- 
ord in the clerk's office of his county. It al- 
so made provision for a review of the pro- 
ceedings by certiorari, by which the appel- 
late courts were authorized, "in appeals now 
pending, and in all future proceedings, to re- 
verse, affirm, or modify the determination of 
the county judge, or remand the proceedings 
back to be reheard by him, or direct that he 
proceed de novo as if he had taken no action 
therein." 

The statute under which the bonds were 
issued requires that they" shall bear interest 
at the rate of seven per cent per annum, pay- 
able semi-annually, and bear interest war- 
rants corresponding in number and amounts 
with the several payments of interest to be- 
come due. The bonds issued are dated May 
17th, 1872, and were issued on that day. The 
coupons are made payable on the first days 
of April and October in each year, and are 
for ?3o each. At the time of issuing the 
bonds, the commissioners subscribed for 
stock of the railroad company, and, when 
they delivered the bonds, received in ex- 
change certificates of stock. The plaintiff 
purchased the coupons in suit after they be- 
came due. 

It is insisted, on behalf of the defendant, 
that the bonds in question are void, because 
the county judge never acquired jurisdiction 
of the proceeding pursuant to which the com- 
missioners were appointed, as the petition 
was not in confoi-mity to the statute, in that 
it contained conditions which were unauthor- 
ized. Of these, one required the railroad 
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company to locate the terminus of its road at 
a place named, and the other provided for the 
application of a portion of the bonds to he 
created to the purchase of stock then held 
by individuals resident in the town. Deci- 
sions of the courts of the state of New York 
are cited, which hold that the petition in 
such proceeding- must be an unconditional 
one, and that, if it contains conditions, the 
entire proceeding is void. The decision of 
the court of appeals in the case of People v. 
Adirondae Co., countenances this position. 
It is there said, in the opinion: "If the peti- 
tion is in a form not warranted, or is subject 
to any condition not authorized by the stat- 
ute, it is simply void, and the officer acquires 
no jurisdiction under it." It is not to be de- 
nied, that this conclusion accords with the 
general doctrine, that all proceedings which, 
like the one under consideration, may im- 
pose a charge upon the propeiiy of the citi- 
zen without his consent, must be strictly 
pursued; and it is also to be conceded, that 
such conditions as were incorporated into the 
petition here are contrary to public policy, as 
thei' tend to subject measures which should 
be adopted solely from considerations of pub- 
lic welfare to the improper influences of per- 
sonal or mercenary interests. Butternuts & 
Oxford Turnpike Go, v. North, 1 Hill, 518; 
Ft Edward & Ft. Miller Plank-Road Co. 
V. Payne, 15 N. Y. 583. But, the cases re- 
ferred to arose upon a direct review of the 
proceeding, and although, in the exercise of 
a revisory or appellate jurisdiction, it might 
weU be held that unauthorized or vicious con- 
ditions in the petition were fatal to the pro- 
ceeding, it does not follow that the county 
judge had no right to entertain the proceed- 
ing, and that his action under it was so 
wholly nugatory that his judgment was a 
nullity, and the bonds which were issued 
and negotiated void. It was not necessary so 
to decide; and such conclusion would seem 
to be antagonistic to the theory and spirit of 
the legislation under which such bonds are 
issued, and of the particular statute under 
consideration. 

If it is true that the county judge never 
acquired jurisdiction because of the character 
of the petition, the bonds issued by the com- 
missioners he appointed are invalid in the 
hands of innocent fielders, because, in law, 
no commissioners were ever appointed, and 
no agents were ever empowered to represent 
the town. The supreme court of the Unit- 
ed States has sustained, with steady hand, 
the rights of innocent holders of municipal 
bonds, which have been issued by agents in 
disregard of the limitations of their author- 
ity, but it has also recognized and enforced 
the distinction which exists between the want 
of power to act in behalf of the municipality 
and irregularities in the exercise of a power 
that has been conferred; and, if the bonds 
can be assailed collaterally, and defeated in 
the hands of innocent holders, whenever the 
officer upon whom jurisdiction is conferred to 



take cognizance of the proceeding errs in de- 
ciding that the proceeding is properly before 
him, this statute, and kindred legislation in 
many of the states of the Union, will prove 
highly discreditable, because, as will be seen, 
it is calculated to invite investment in these 
bonds with entire confidence in their validity, 
and this legislation will fail to meet the end 
for which it is designed, because the value of 
the^ bonds will be so precarious, that it will 
be difficult, if not impossible, to negotiate 
them advantageously. The object of such 
legislation is, to enable enterprises of public 
utility to be promoted, by obtaining the neces- 
sary means fi-om municipal corporations in- 
terested in their success. As large sums are 
usually required, such legislation contem- 
plates the creation of a class of obligations 
which wiU readily find their way to all the 
financial marts of the world, and wiU com- 
mand the confidence of capitalists abroad and 
at home. As they are to be the obligations of 
municipalities of aihple pecuniary ability to 
pay them, they will effectuate the end in view, 
if their validity is assured. To secm:e this, 
therefore, is a paramoimt consideration, for, 
otherwise, such legislation would be fruitless. 
Accordingly, by this legislation, these obliga- 
tions are invested with ostensible indications- 
of validity. They bear the attestation of pub- 
lic officers clothed by the legislature with 
apparent power to bind the municipalities of 
the state, whose malfeasance would east dis- 
honor not only upon the communities which 
they immediately represent, but also upon the 
state at large; and they bear the guaranty of 
a judicial determination that they are cre- 
ated in conformity with law. In short, these 
obligations are designed for negotiation, to a 
large extent, with those who are strangei-s 
to the merits of the particular enterprise for 
which they ai-e a-eated, and to the history of 
the particular proceedings under which they 
are issued, and who rely simply upon their 
value and their validity as obligations of 
municipalities of pecTiniary ability, bearing the 
stamp of legislative sanction and official re- 
sponsibility. To imply the intent that such ob- 
ligations, after they are negotiated, shall be 
vulnerable to objections of the character here 
urged, woidd be to impute bad faith to the au- 
thors of such legislation towards those who 
are to be induced to invest in such bonds. 

The provisions of the statute in question, as 
well as considerations of general application 
to similar legislation, favor the conclusion that 
aU errors in the proceeding pursuant to which 
the bonds are issued are to be corrected in Hie 
proceeding itself. This statute invests the 
county judge, a responsible judicial officer, 
with power to determine whether the requisite 
majority of the taxpayers of a municipality 
within his county desire that it shall issue 
its bonds in aid of a railroad. It affords op- 
portunity for a full investigation, by public 
notice to all who are concerned. It creates a 
(proceeding capable of review by the highest 
tribunals of the state. It establishes ample 
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safeguards for tlie protection of iie taxpayers. 
These provisions invest the bonds, when is- 
sued, "With high assurances of their validity, 
and they indicate the intent that all errors in 
the proceeding shall he detected and defeated 
in the proceeding itself. It is, therefore,' a 
reasonable construction of the statute, to hold, 
that, when a petition is presented to the ju- 
dicial officer who is invested with cognizance 
of the proceeding, which sufficiently conforms 
to the statute to call for the exercise of ju- 
dicial judgment, it is delegated to him to 
determme whether or not it is sufficient, and, 
while any error on his part may be the subject 
of revision by the appellate courts, it cannot 
affect the validity of the bonds, when raised 
collaterally. The injustice and inexpediency 
of permitting such defects as are here involv- 
ed to invalidate the bonds when issued, has 
received legislative recognition by the amend- 
ments incorporated into the statute in 1S71, 
after some of the state courts had held that 
the insertion of conditions in the petition was 
fatal to the proceeding, by which it is pro- 
vided, that the petition may be absolute or 
conditional, and that non-compliance with any 
condition in it shaU not invalidate the bonds. 
For these reasons, a conclusion is reached ad- 
verse to the defendant, on this branch of the 
case. 

It is urged, as another objection to the va- 
lidity of the bonds, that the proceeding under 
which they were issued became defunct be- 
cause of the act of 1S71. That act introduced 
important changes in the legislation regulat- 
ing the proceedings for bonding municipal cor- 
porations, by amending various sections of the 
preceding act. It did not, in terms, repeal 
the former act, but, by amending various sec- 
tions, substituted them in place of those in 
the former act. It is contended, for the de- 
fendant, that, although the proceedings taken 
for bonding prior to the act of 1871 were reg- 
ular and complied with all the requh-ements 
then in force, and although those taten subse- 
quent to the new act were in conformity with 
its requirements, nevertheless, the former act, 
as to the sections modified, was repealed by 
implication, to the same extent as though the 
sections had never existed, and proceedings 
under them were deprived of all vitality. This 
position cannot be sustained. While, doubt- 
less, the legislature could have accomplished 
such a resiflt, their intent to do so is not to 
be presumed, for, no construction will be tol- 
erated' that will give a retrospective operation 
to a statute. If the act of 1S69 had been re- 
pealed by express terms, of course, all pro- 
ceedings taken under it would have been as 
nugatoiy as if the legislature had said that aU 
proceedings pending should be arrested and 
annulled. The subject of legislation was 
procedure, which was in every stage of prog- 
ress at the time the amendments were passed. 
Many proceedings were pending at that time, 
doubtless before county judges and in appel- 
late courts; and, that the legislature did not 
intend to suspend or annul such proceedings. 
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is evident from some of the provisions of the 
new act. It is there provided, that, in case of 
review, in "appeals now pending, and in all 
future proceedings," the appellate court may 
reverse or modify the proceeding, or remand 
it back to the county judge to be reheard and 
determined, and may direct that he proceed 
de novo, as if he had taken no action. If it 
was intended to arrest and annul all proceed- 
ings which had not been terminated, why was 
the power conferred to permit the county 
judge to rehear the case under the original 
proceedings? The effect of such amendments 
upon pending proceedings is very satisfactori- 
ly determined by the court of appeals of this 
state, in considering a statute relating to pro- 
cedm'e, which was, amended in a manner 
similar to the act in question. The part which 
remains unchanged is to be considei-ed as hav- 
ing continued the law from the time of its 
original enactment, and the new or changed 
portion to have become law only at and subse- 
quent to the passage of the amendment. 
Judge Benio says: "The rule contended for 
would lead to the grossest absurdities. Pro- 
ceedings which were qiiite regular when taken 
would be made irregular or void by force of 
the subsequent statute; and confusion of every 
kind would be introduced." Ely v. Holton, 
15 N. Y, 595. These considerations dispose 
of the second objection to the plaintiff's re- 
covery. 

The other defences which have been urged 
may be disposed of briefly. It is in proof that 
the defendant's bonds were delivered to the 
raih;oad company in exchange for stock for 
which the defendant had subscribed, and it 
does not appear that the defendant has ever 
offered to surrender the stock which it or its 
agents received. The defendant will not be 
heard to allege that it has not made its bonds, 
or the interest coupons, payable at the times 
directed by the statute, while it retains the 
stock it received in exchange for them. The 
docti-ine of an equitable estoppel applies. 
Sedg. St. & Const Law, p. 90. It results, that 
judgment must be entered for the plaintiff^ 
on the verdict. 

[Affirmed in 99 U. S. 6Si.] 
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MURATI V, LUCIANI. 

a Baldw. 49.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term,. 
1827. 

Evidence — Hand whiting — Proof — Comparison: 
OF Hand-whiting. 
Difficulty of giving satisfactory proof of hand- 
writing. , Is a comparison of hands evidence in 
a civil caseV 

1 [Reported by Hon, Henry Baldwin, Circuit 
Judge,] 
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The declaration in this case stated: 1. 
That in consideration of 600 dollars, ad- 
vanced by the plaintiff [G. Murati,] to the 
defendant [T. Lnciani,] the defendant un- 
dertook to send from Philadelphia, by the 
ships Florian and Langdon Cheves, to the 
plaintiff, then residing in Charleston, South 
Carolina, the value of the said 600 dollars 
in goods, on or before the 25th of December, 
1826. Charges that he did not perform this 
promise. 2. For 600 dollars lent and ad- 
vanced. 3. On a promissory note, dated 24th 
December, 1S26, for 600 dollars, to be paid 
in April, 1827, given in consideration of 200 
dollars received by the defendant from the 
plaintiff in August, 1825, and 400 dollars, 
the plaintiff's part of the profit in a mutual 
business carried on between them, 4. The 
same sum lent and advanced, paid, laid out 
and expended by the plaintiff for the de- 
fendant. 5. On an account had and settled 
between the parties. 

Mr. Stroud, for plaintifE. 

This suit is brought on two promissory 
notes; one for the delivery of goods, the 
other for the payment of money. These 
notes were given at Charleston on the 26th 
of November, 1826, at which time the plain- 
tiff resided there, and the defendant was 
there on a visit. 

Mr. Perkins, for defendant, denied that 
the signatures to the notes were genuine; 
they were not the handwriting of the de- 
fendant; said that the plaintiff never had 
the command of 60 dollars; that he an-ived 
here from Europe in the fall of 1825, and 
had married the defendant's mother; that 
he was entirely destitute of money, and could 
not pay his passage. If the signatures are 
genuine, we shall show that there is a bal- 
ance due from the plaintiff to the defendant 
of 1971 dollars 45 cents. 

A great number of witnesses were exam- 
ined, letters read, and other evidence given 
on the question of the genuineness of the 
signatures to the notes, the ability of the 
plaintiff to be possessed of so much prop- 
erty, &c. 

Stroud & Ingraham, for plaintiff. 
Perkins & Peters, for defendant. 

HOPKINSON, District Judge (charging ju- 
ry). In this ease the labouring oar will be 
with the jury. There is no question of law 
to be decided; but you must endeavour to 
come at the truth of the transactions be- 
tween the parties, from the evidence they 
have respectively laid before you. You have 
a consideiuble mass of incongruous testimo- 
ny to separate and compare, and contradic- 
tory witnesses to reconcile, if you can, or to 
credit or discredit, as you shall believe or 
disbelieve them. It is one of the grievances 
that com-ts and juries may complain of, that 
men enter into transactions of business with 
a most unguarded confidence in each other, 
or a careless inattention to the forms and 



proofs which would at all times show the 
true nature of their dealings; and when aft- 
erwards, as it frequently happens, they fall 
out and criminate each other, they come to 
you to settle their differences and do justice 
between them, without bringing with thera 
the means by which you can discover with 
any satisfactory certainty what is the real 
truth of their ease. They assert and deny, 
they criminate and recriminate, with equal 
confidence and equal deficiency of proof, and 
ask from you a just decision, without af- 
fording the means of arriving at it In this 
situation you must do the best you can be- 
tween the parties, and will at least do them 
the sei-vice of putting an end to the contro- 
versy, whfch is, perhaps, the best part of the 
decision of nine cases in ten. This action is 
brought on two promises in writing: The first, 
dated the 24th of November, 1826, for the 
payment of 600 dollars in money; the other, 
dated on the 26th of the same month, for the 
deliveiy of goods at Charleston of the value 
of 600 dollars. 

The defence consists of two parts: 1. A 
denial of the genuineness of the signatures 
to the notes: the defendi'nt says they are 
not his handwriting; that he never signed 
or gave to the plaintiff any such notes. 2. 
An account against the plaintiff, as a set-off 
to his demand, which, if proved, will make a 
balance in favour of the defendant The 
first ground is by far the most important, 
as it involves questions of the character of 
the parties of the most serious consequence. 
On the one side, it is neither more nor less 
than a charge of forgery; and the other, of 
a false and fraudulent denial of a true and 
genuine instniment to escape from the pay- 
ment of a just debt. You must decide this 
grave question: Are these signatures, or ei- 
ther of them, in the handwriting of the de- 
fendant? Witnesses have been produced on 
the part of the plaintiff to prove the ti*uth of 
the writing; and on the other hand, the de- 
fendant supports his denial also by the testi- 
mony of witnesses, and by circumstances 
which he alleges render it improbable, if not 
impossible, that he should have given these 
notes to the defendant, or could be indebted 
to him. For the plaintiff, Jacob W. Lehr 
has testified, "that he believes the signature 
to the note of the 26th November, for the de- 
livei-y of the goods, is the handwriting of 
the defendant; that he has frequently seen 
his writing and copied it" The witness be- 
ing shown a list of goods to be sent by the 
defendant to the plaintiff, dated 29th No- 
vember, 1826, says, "It looks like the signa- 
ture of defendant, but he is not "certain of 
it; he will not say any thing about it:" so 
of the signature to the note of the 24th of 
November, it looks like his signature, but 
would not like to say any thing about it. 
You have observed that the plaintiff offered 
an application made by the defendant to the 
insolvent court, dated 12th January, 1824, 
having to it three signatures of the defend- 
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imt; that the jm-y might compare them with 
the signatures to the notes. Farmers' Bank 
V. Whitehill, 10 Serg. & R. 110. This evi- 
dence was admitted to go to you, other evi- 
dence having heen given in support of it; 
but I would not be understood to have ex- 
pressed any decided opinion upon the ques- 
tion; it may be more deliberately examined 
hereafter should it be necessary. The plain- 
tiff rested his proof of the genuineness of 
those writings on the testimony of J- W. 
Lehr, afterwards supported by Mr. Cope, and 
signatures of the defendant to his applica- 
tion to the insolvent court. The defendant 
has produced to you, in the first place, wit- 
nesses to prove the destitute poverty of the 
plaintiff on his arrival in this country in the 
fall of 1825; that he had no money to pay 
his passage, for which his goods were re- 
tained by the captain of the ship; with other 
circumstances indicative of poverty. A wit- 
ness also proved the handwriting of the 
plaintiff to a note dated at Charleston, 27th 
November, 1826, payable to the defendant for 
300 dollars. The same witness proved a cer- 
tain memorandum to be in the handwriting 
of the plaintiff; that he saw him write it 
It was a memorandum or list of goods that 
the defendant sent to Charleston by the 
plaintiff. The goods were put in the store- 
house of plaintiff in Charleston, until a store 
was procured to put them in. Other goods 
were afterwards received from the defend- 
ant The witness left Charleston in Novem- 
ber, 1826, after the arrival of the defendant 
there. John Baker, captain of the Langdon 
Cheves, testified that he took the plaintiff a 
passenger to Charleston, with goods belong- 
ing to the defendant; that the plaintiff had 
no property in them; that plaintiff was sup- 
plied at Ghai-leston with goods by the de- 
fendant; that the defendant paid for the 
freight of the goods, and for the passage of 
the plaintiff. Several witnesses testified 
their belief that the signatures to the notes 
were not in the handwriting of the defend- 
ant. All of which evidence is now before 
you, and from it you are to say whether 
these notes are true or false. Your task is 
a difficult one. The skill in imitating the 
writing of another is sometimes so perfect, 
that the most experienced are at fault in de- 
tecting the falsehood. You know that the 
bank notes are often so well imitated as to 
deceive the most wary, and that the officers 
of the very bank defrauded have been de- 
ceived, and received them as genuine. In 
a late interesting case tried in the state of 
New York, the question arose on the genu- 
ineness of the signature of the defendant to 
a promissory note, on which the action was 
brought The defendant was a lady of the 
highest respectability and of independent for- 
tune. Nearly one hundred witnesses were 
examined, comprehending clerks and cash- 
iers of banks, particularly skilful in the ex- 
amination of writing; also the -intimate 
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friends and acquaintances of the party, hav- 
ing long and repeated opportunities to be- 
come acquainted with her writing; and yet 
no certainty was arrived at, as the witness- 
es espressed contradictory opinions and be- 
lief, and were, if I recollect rightly, about 
equally divided. Such is the proof of hand- 
writing, when made either by the direct tes- 
timony of witnesses professing to be ac- 
quainted with it, or by a comparison with 
other writing admitted to be genuine. But 
it is upon such proof that jurors are often 
called upon to decide, and they must do so 
by a careful consideration of all the evi- 
dence, and of the circumstances attending 
the transaction, weakening or strengthening 
the probability of the ti-uth of the instru- 
ment, and keeping in mind, that the burthen 
of proof lies on the party producing the in- 
strument 

The defendant has given in evidence some 
circumstances to support his denial of these 
notes, which will probably have no inconsid- 
erable weight on your mind, if you shall not 
be satisfied by the more direct testimony. 
In the first place you have proof of the ab- 
solute poverty of the plaintiff, from his ar- 
rival in this country down to his passage to 
Charleston "with Captain Baker, who took him 
to Charleston, then in the employment of the 
defendant and taking his, the defendant's 
goods to be disposed of in that city; and but 
a short time before it is alleged that these 
notes were given. We have seen no means 
he had in that short period to acquire prop- 
erty. While in Charleston, even by his own 
account, he sold but little; hardly more than 
was required for his daily expenses. He could 
not pay some small bills, nor his passage, or 
the freight of the goods he took with him. 
His maiTiage does not relieve him from this 
difficulty, as we have no account of any 
property obtained by his wife; indeed, after 
his marriage, he writes that he is unable to 
get any money to remit One of the items 
making up the note of the 24th of November, 
and expressly mentioned in it, refers back 
to the 23th of August, and the rest is said 
to have been the profits of the mutual busi- 
ness carried on by the plaintiff and defend- 
ant But where did he get the 200 dollars 
first mentioned, and what was the business 
which produced him the remaining 400 dol- 
lars? We have no account of either. His 
journey to New York was, clearly, solely on 
Luciani's account The case of the plaintiff 
is certainly veiy deficient in proof of the 
means by which the defendant could be- 
come indebted to him; but nevertheless, if 
you are satisfied that the notes are true and 
genuine instruments, it will be enough for 
you, as they, prima facie, prove their own 
consideration. Another fact is a proof to 
you which thickens the mystery of these 
transactions, and increases your difficulty in 
comprehending them; I refer to the note for 
300 dollars given by the plaintiff to the de- 
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fendant, dated on the 27th of November, 
1S26. This was hut three days after the 
first note, and one day after the second on 
which the plaintiff brings this suit! Why 
should the plaintiff give his note to the de- 
fendant for 300 dollars wheq he held his 
notes for a much larger amount? Why not 
credit the 300 doUai's against these notes? 
The plaintiff charges this note as a forgery 
by the defendant: thus they charge each 
other. It is i*eally unreasonable in these men 
to expect that you can discover the truth of 
their dealings, when they have involved them 
in so much contradiction and obscurity. If 
you shall fail to reach the justice of the 
case, they will have no reason to complain. 
So fai', it would seem to me that on the ques- 
tion of the ganuineness of these notes, the 
preponderance of evidence is against them; 
but another paper is produced which puts 
us all at fault again; I mean the list of 
goods dated the 29th of November, 182G; 
this has created the greatest difficulty to my 
mind. You will recollect that the note of the 
26th of November is for the delivery of 
goods by the defendant to the plaintiff at 
Charleston, of the value of 600 dollars. The 
paper or list produced, dated three days after 
the note, is admitted to be genuine; it is 
signed by the defendant with his own proper 
hand. Is this, then, the invoice or list of 
the goods which he undertook to furnish to 
the plaintiff by the note of the 26th of No- 
vember? If it is, then it proves the genu- 
ineness of that note, as they must be taken 
to be parts of the same ti-ansaction; yet 
even if this be so, it does not conclusively 
follow that the note for the deliveiy of the 
goods was given in consideration of the sum 
of 600 dollars paid and advanced by the 
plaintiff to the defendant. It affords proof 
of the genuineness of the note, but not of 
the consideration on which it was given. 
What does this paper allude to? How did it 
come into the possession of the plaintiff? It 
is headed, "What is to be received by the 
Langdon Cheves, in Charleston, before the 
2oth of December, 1826?" and is signed by 
Luciani. Now the note of the 26th of No- 
vember promising to deliver the goods, also 
states that they shall be delivered before the 
2oth of December, and so far we have a con- 
nection between them. The defendant avers 
that it was nothing more than a memoran- 
dum of the goods he was to send, on his re- 
turn to Philadelphia, to the plaintiff at 
Charleston, to be sold by him for, and on 
account of, him, the defendant. If this were 
so, why was it signed by the defendant? As 
a mere memorandum to govern him in the 
selection of the goods he was to send, this 
was not necessai-y. But the greater diffi- 
culty is, how came it in the hands of the 
plaintiff? for if it was to assist the memoiy 
of the plaintiff, he should have brought it 
with him to Philadelphia. The counsel of 
the defendant have chai'ged the plaintiff with 



bold fnxud in getting possession of this pa- 
per, they do not know how, and using it as 
the means of perpetrating the still bolder 
fraud in fabricating these notes. It is, they 
allege, by copying the signature of the de- 
fendant to this list of goods, that he has been 
able to forge the name of the defendant to 
the notes. This argument certainly assumes 
that the notes are false; and if they be so, 
it is of little impoi'tance by what means or 
assistance the forgeries were committed. 
This is the question submitted to you, with 
a remarkable deficiency of evidence to guide 
3'ou in the decision of it for the one side or 
the other. If you shall be finally satisfied 
that these notes are genuine, and that thej' 
are bona fide evidences that the debts and 
claims mentioned in them are due from the 
defendant, you will then take up the account 
which the defendant has produced, under his 
plea of set-off, against the plaintiff, and 
strike the balance as it shall appear to you 
to be just between thorn. If you shall reject 
the notes as false and spurious, the defend- 
ant will then be entitled to your verdict for 
so much as you shall find to be due to him. 
You must do this, under the provisions of 
the act of assembly of this state, by finding 
a verdict for the defendant, and certifying 
the amoimt you find to be due to him. 

Verdict for the defendant, with a certificate 
that there is due to him from the plaintiff the 
sum of 404 dollars 53 cents. 

It would seem that the jury admitted that 
the notes were genuine, for the account of the 
defendant against the plaintiff was upwards of 
1700 dollars, exclusive of the 300 dollar note. 
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Case No, 9,937. 

MURDOCK et al. v. SHACKELFORD. 

[1 Brock. 131.] 

Circuit Court, D, Virginia. May Term, 1808. 

Wills — Executory Devise — Coktixgenct. 

A testator lent to his son W. a tract of land 
for life, "and if he has children, at his death, 
he may dispose of it to them as he thinks prop- 
er, reserving to his now wife the use of the land 
during her life, as long as she remains his wid- 
ow; but if she marry, then she is to have only 
one-third part; the whole or part, whichever she 
has, is to be held without committing waste. If 
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my son W. dies without heirs of his body, then 
the land, with the consideration aboT&rmen- 
tioned, to go to my son Z.," &c. This is an 
executory devise to W. in tail, after an estate 
for life to himself, remainder m fee to his chil- 
dren living at the time of his death, which ex- 
ecutory devise in tail is to take effect on the 
contingency of his dying without children living 
at the time of his death. 

The complainants [Murdock, McDonald & 
Co.], English mei-ehants, exhibited their bill 
in 1S03, against the defendants, heirs of 
William Shackelford, deceased, stating that 
they had recovered a judgment in an action 
of debt against the said Shackelford, in the 
county court of King and Queen, in 1773, 
still remaining due and unsatisfied at the 
institution of this suit; that the said Shack- 
elford died intestate on tlie day of 

- seized and possessed of a considerable 



property, real and pex-sonal; that the said 
Sliackeiford left a widow and several chil- 
dren, among whom his property was divided, 
and that his widow was still in possesion of 
a tract of land of which William Shackel- 
ford died seized. The bill further states, 
that letters of administration on the estate of 
William Shackelford had been granted to a 
certain John- Harwood, who had removed 
from the state, and had since died. The 
plaintiffs also seek to chai-ge the land of Wil- 
liam Shackelford witli the amount of a bond 
for £168 15s. 8d., executed by William Shack- 
elford, and which they allege is lost or mis- 
laid. The defendants denied all knowledge 
of the claim asserted in the complainants' 
bill, and pleaded the statute of limitations in 
bar of a recovery. They admit, that William 
Shackelford died intestate in 1783, possessed 
of a certain tract of land derived from his 
father, Richard Shackelford; but insist, that 
he had only a life estate in the land sought 
to be chai'ged. They refer to the clause in 
Eichard Shackelford's will, under which the 
title of William Shackelford was derived, in 
proof of the position, that the interest of 
William Shackelford was limited to a life es- 
tate; and they fm-ther deny, that they have 
ever derived any other estate, real or per- 
sonal, from their intestate William Shackel- 
ford. The following opinion of the court con- 
tains the clause of Richard Shackelford's will, 
upon the construction of which the right of 
the plaintiffs to charge the land devised by It 
to William Shackelford, with his debts after 
his death, depended. 

MARSHAIiL, Circuit Justice. This cause 
depends entirely on the construction of the 
will of Richard Shackelford. The following 
is the material clause of that will:— "1 lend 
to my son William during his life, the tract of 
land whereon I now live; and if he has chil- 
dren at his death, he may' dispose of it to 
them as he thinks proper, reserving to his 
now wife the use of the land during her life, 
as long as she remains his widow; but if 
she marry, then she is to have only one-third 
pai-t; the whole or part, whichever she has, 
17FED.CAS. — 64 
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is to be held without committing waste. If 
my son William dies without heirs of his 
body, then the land, with the consideration 
above-mentioned, to go to my son Zachariah; 
and if he should die without heirs, of his body, 
then it is my desire, that it be equally divided 
between my two daughters, Elizabeth and 
Frances, to them and their heirs for ever." 
William died leaving children, and the ques- 
tion is, whether he took an estate for life, or 
in fee, in the lands devised to him. That the 
intention of the testator w^as to give William 
only an estate for life, has not been, and can- 
not, with any semblance of reason, be contro- 
verted. The will was most probably drawn 
by a lawyer, who appears to have sought for 
terms of art which should secure this intent. 
1st. The estate to William is expressly limit- 
ed to his life. 2dly. It is not given for that 
period, but is lent— a distinction to which 
some importance has been attached. 3dly. 
The rights of the wife are secured by giving 
her the whole estate, while she was his wid- 
ow, and her dower in the event of a second 
marriage. It is seldom that the intent of a 
testator, that the first devisee should take 
only an estate for life, appears as conclusive- 
ly, as in this case. It is apparent that the tes- 
tator intended to give to William an estate 
for life, remainder to the wife of William dur- 
ing her widowhood, with the right of dower 
in case of marriage, remainder to the chil- 
dren of William in such proportions as he 
should appoint. Thus, William has an es- 
tate for life, with power to dispose of the 
whole estate among his children living at his 
death. If the will stopped with these provi- 
sions, the intent of the testator would be ob- 
vious; and as no rule of law would conflict 
with that intent, the suit would probably nev- 
er have been instituted. But the subsequent 
provisions of the will are supposed to mani- 
fest a clear intent, incompatible with, and 
which must overrule the intent, so plainly ex- 
pressed in the first clause, to give William 
only an estate for life. The words which are 
supposed to evidence an intent, which cannot 
stand with a limitation of the estate to Wil- 
liam for life, are these: "If my son Wil- 
liam, dies without heirs of his body, then the 
land to go to my son Zachariah." These 
words are said to create an estate tail in Wil- 
liam. That it was the intention of the tes- 
tator, to postpone Zachariah, until there 
should be a failure of the issue of William, 
is believed; and that in the event contem- 
plated, William would have taken an estate 
tail, by implication, is perhaps the sound legal 
interpretation of the will. But what is that 
event? The obvious answer is, the death of 
William, without children. It is obvious, 
that the testator intended to prefer all the 
issue of William to Zachariah, and, therefore, 
that the issue of William, must be exhausted, 
before the remainder 'to Zachariah could vest 
In that case, the issue of William, if not chil- 
dren, must take in tail, for which purpose, 
the estate tail must be in William, or it could 
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not descend on tliem. But tlte words of the 
testator must be totally disregarded, if we 
do not admit that the children of William, 
living' at his death, are to take in preference 
to the issue of such child as may he dead. 
To enable those children to take, in the man- 
ner described by the testator, the estate to 
William, must be limited to an estate for life: 
to enable the issue to take, if there be no 
child, the estate of William must be enlai-ged 
to an estate tail. These two intents are 
said to be incompatible with each other, and 
it is contended, that the former must yield 
to the latter. If they are, indeed, incompati- 
ble, it would not follow, that the former must 
yield to the latter. The children living at the 
death of William, so far as the words of the 
testator are to be regarded, were the first ob- 
jects of his bounty. They were preferred 
to the issue of such, as might then be dead, 
and as they might take an estate in fee, no 
good reason is perceived, why this superior 
object should be made to yield to another, 
which was, in the mind of the testator, in- 
ferior to it. But no incompatibility of intent 
is perceived. The devises may well stand to- 
gether. This is an executoiT devise to Wil- 
liam, in tail, after an estate for life in him- 
self, remainder in fee to his children, living 
at the time of his death, which executory 
devise in tail, is to take effect on the con- 
tingency of his dying, without children liv- 
ing at the time of his death. This construc- 
tion gives full effect to the whole intention 
of the testator, as exi>ressed by himself, and 
is not pei'ceived to be repugnant to any nile 
of law. This ease very strongly resembles 
that of Roy v. Garnett, 2 Wash. [Va.] 11, 
which was very maturely considered, both by 
the bench and bar. The doubt, in Roy v. 
Garnett, was, whether in the event of the 
devisee for life, dying without male children, 
his estate would be enlarged by the implica- 
tive devise, so as to enable his issue to take 
before the remainderman; but it was conced- 
ed by the counsel for that issue, that if any 
male child, or children of the devisee for life, 
had been living at the time of his death, such 
male child or children must have taken under 
the will, and the estate of the devisee for life 
would not have been enlarged into an estate 
tail. 

DECREE. This cause came on this day to 
be heard, on the bill and answer, and the last 
will and testament of Richard Shackelford, 
deceased, filed as an exhibit, and was argued 
by counsel; on consideration whereof, the 
court being of opinion, that the lands in the 
hands of the defendants are not chargeable 
to the plaintiffs, it is decreed and ordered, 
that their bill be dismissed, &c. 
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In re MURDOCK. 

[1 Lowell, 3G2; i 3 N. B. R. 146 (Quarto, 
36).] 

District Court, D. Massachusetts. July, 18G9. 

BaNKRUPTCT — DlSCHAKGE — WhO MAT OrPO*E — 

Rights of Osb Pukchasisg Bankrupt Obli- 
gations — AssiGSMEXTs Previous to Passage of 
Law. 

1. A creditor whose debt is provable may op- 
pose the discharge of a bankrupt, although it 
has not heon proved. 

[Approved in Re Groome, 1 Fed. 469.] 
[Cited in Burpee v. Sparhawk, 108 Mass. 114.] 

2. It seems, that one who has in good faith 
bought a debt against the bankrupt after the 
commencement of the proceedings may prove 
it in the banki-uptcy, the form of oath being 
varied to conform to the fact. 

[Cited in Re Pease, Case No. 10,880. Ap- 
proved in Re Strachan, Id. 13,519.] 

[Cited in McAvity v. Lincoln Pulp & Paper 
Co., 82 Me, 510, 20 Atl. 82,] 

3. Such a debt is not annihilated, and may he 
proved by the assignor or else by the assignee. 

4. Where the bankrupt had made an open and 
notorious conveyance of land to his wife to hold 
to her separate use, more than ten years befon* 
the bankrupt law was passed; held, tliat such 
conveyance could not be set up as a fraud to 
prevent his discharge in the absence of evidence 
to show that it was held on a secret trust for 
the bankrupt; nor was the omission of it from 
the schedule a concealment of property under 
that act 

[Cited in Re Boynton, 10 Fed. 280.] 

5. Where it appeared very doubtful whether 
the bankrupt had any interest in a certain prom- 
issory note held by a third person, and there was 
no evidence of any wilful concealment, and the 
assignee had had all the benefit of the title; held, 
the bankrupt ought to be discharged, notwith- 
standing the note was not on his schedule. 

Mi-s. Eliza Ventriss, the sister of the bank- 
rupt, [George A. Mm-dock,] was set down 
in the schedule as his largest ci*editor. Aft- 
er the petition was filed and before the first 
meeting of creditors, she sold the negotiable 
note which was the evidence of her debt, to 
George W. Ware, Jr., who did not prove the 
debt, but appeared to oppose the discharge 
of the bankrupt, which he did both on his 
own account and as attorney for Mrs. Ven- 
triss. 

B. Merwin, for banlcrupt, contended that 
neither Mrs. Ventriss nor Mr. Ware could 
prove the debt, because neither could take 
the oath prescribed by the supreme court in 
form No. 22; and that even if the debt were 
provable it must be proved before the cred- 
itor could be heard. 

J. S. Abbott, for creditor. 

LOWELL, District Judge. I have repeat- 
edly decided that a creditor whose 'debt is 
provable may oppose the discharge. It is to 
be regretted that the district courts should 
not agi-ee upon the consti-uction of the stat- 
ute in all its parts; though considering the 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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multitude of questions whieli arise in the 
administration of this new branch of juris- 
prudence, such disagreement can be no mat- 
ter for surprise. We may rather eongi-atu- 
late om-selves that upon many of the most 
important points there has been great unan- 
imity of opinion. I shall not state the rea- 
sons for my opinion at large, because there 
is a reported decision of Judge Hall, of the 
Northern district of New Yort, in which the 
arguments and authorities are collected and 
stated with great care, and the conclusion 
arrived at is the same that I have always 
acted on. Re Shepard [Case No. 12,753]; 
see ace. Re Boutelle [Id. 1,705]. On the oth- 
er side, see Re Levy [Id. 8,297J. 

The argument is briefly tills: A creditor 
who has not proved his debt has no stand- 
ing in the bankrupt court for most purposes, 
because he has no interest in tlie settlement 
of the estate, in the dividend, or in the acts 
or omissions of the assignee. His assent is 
not necessary imder sections 30, 33, [of the 
act of 1867 (14 Stat 532)]-, but he is mter- 
ested to oppose the discharge because he 
will be bound by it He may have many 
sufficient reasons for not -proving his debt; 
as, for instance, that he would be obliged to 
either relinquish or realize a security which, 
though inadequate, is not in a state to be 
advantageously sold. Yet he is bound by 
the action of the court, and is in efEect a 
party to the discharge. On principle there- 
fore he ought to be admitted to contest it. 
We may admit that "any creditor" in sec- 
tion 31 is ambiguous; but on its face it in- 
cludes all creditors, and the ambiguity can 
only be raised by consti-uction. Now the 
statute itself, at section 29, and the form 
prescribed by the supreme court, both con- 
template notice to creditors who have not 
l^roved, for the former requires notice by 
publication, in addition to a written notice 
to all who have proved, and the latter noti- 
fies all creditors who have proved, and all 
other persons interested, to appear and show 
cause. But section 34 is to my mind quite 
decisive of the intent of congress, because 
it authorizes any creditor whose debt was 
provable, though not proved, to apply to the 
court and have the discharge set aside at 
any time within two years after its date, 
on proving certain frauds to have been com- 
mitted, and that they were not known to 
him before the granting of the discharge. 
Now it seems a forced, not to say absurd, 
construction of the statute that the knowl- 
edge which could not be availed of by the 
non-proving creditor to oppose the discharge, 
should yet be a complete answer to his ap- 
plication to set it aside. 

Of course the opposing creditor must have 
a provable debt, and must give evidence 
of that fact, and this brings us to the second 
point, which was so ably argued, that there 
is no such debt here, because neither of these 
supposed creditors can take the oath that 
the bankrupt was, both at the commence- 



ment of proceedings, and still is, justly in- 
debted to him or her. I do not find any 
thing in section 22 to avoid a real and hon- 
est transfer of a negotiable debt made after 
the petition is filed, and without any purpose 
of influencing the proceedings, but rather an 
implication that it may be done if there be 
no such puipose. And I can conceive of no 
reason why it should not be. It is true that 
every thing is to be settled as of the com- 
mencement of the proceedings, and the 
rights of the parties are fixed at that time; 
and by the express language of section 20 
a debtor of tlie banlcnipt cannot buy up a 
claim against him after that time and use 
it in set-off; but a set-off is payment in full 
of tlie debt set off to the extent of the debt 
against which it is set off; and a creditor 
who obtains pajTuent in full has an unjust 
advantage over the rest. There is nothing 
that I can discover in the statute or in its 
policy to restrain the negotiability of debts, 
or to require an honest debt to be annihilated 
because it has been honestly transfeiTed; 
and this must be tlie result if neither party 
can take the oath necessary to prove it 

The form of oath prescribed by the i5U- 
preme court does indeed appear to contem- 
plate that there has been no transfer. It is: 
That the bankrupt was, at and before the 
filing of the petition, and still is, justly and 
truly indebted to the creditor. But this 
form is made for the most usual cases, and 
is not intended to change the statute, but 
may itself be varied to meet the exigency 
of different cases. Taken literally, it would 
exclude administiutors or other assignees by 
mere operation of law, which certainly can- 
not have been the pui-pose. The. oath re- 
quii*ed by the Massachusetts statute was like 
that prescribed by the supreme court, and I 
am informed that it was understood to pre- 
vent an assignee of a debt acquired after 
notice of the warrant was published from 
proving it, and that the practice in com-ts 
of insolvency was to advise the assignee of 
a debt to transfer it back to his assignor, 
who then took the oath and reti-ansferred 
the debt. This was a circuitous way of ar- 
riving at justice, and one that required a 
false oath to be taken, and I am not aware 
that any superior court of the state ever 
passed upon the necessity of such action. 
The form of oath, at any rate, was pre- 
scribed by the law itself, and our law passed 
later has not adopted it. My own impres- 
sion is prett5^ decided that the debt may be 
proved by the person who owns it at the 
time of proof, the oath being modified to con- 
form to the fact; This precise point is not 
passed upon because both Mrs. Ventriss and 
Mr. Ware oppose the discharge, and I am 
clear that one or the other may do so. 

[Another i)oint I have often decided, but 
the decision appears not to have become gen- 
ei-ally known. I hold that any a'editor who 
has a provable debt may oppose the bank- 
rupt's discharge. In general, no one is a 
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creditor who has not proved his debt; and 
such an one has no interest in the mode of 
settling the estate, nor in the dividend, nor 
in the acts or omissions of any of the par- 
ties to the proceedings. But he has an in- 
terest in the discharge, because if it is grant- 
ed he Vill be barred. He may hold security 
which is inadequate for his full payment, 
and yet is not in a condition to be advan- 
tageously liquidated; or there may be no 
dividend expected; or he may have many 
other good reasons, or reasons which he con- 
siders good, for not proving his debt or con- 
cerning himself with the proceedings; and 
yet it may be of the greatest importance to 
him that the debtor should not receive his 
certificate. Upon principle, therefore, he 
ought to be heard on that issue. The stat- 
ute evidently contemplates it, because it 
gives every creditor whose debt was prov- 
able, whether proved or not, the right to set 
aside the discharge within two years, on 
proving fraud, and that he had no knowl- 
edge of the fraud tiutil after the discharge 
was granted. Now, It is vei-y difficult to 
maintain that the statute debars a creditor 
from opposing tlie discharge before it is 
granted, when it allows him to do so after- 
wards, upon showing good cause why lie did 
not do it before. I am aware that there are 
decisions both ways on this point, but my 
own was earlier than any of them, and I 
have seen nothing in the decisions opposed 
to this view which requires me to change 
it. Of course, the opposing creditor m^st 
show, as matter of fact, that he has a debt 
which is provable, and this will be one of the 
issues to be tried. 

[This whole case was heard, and both par- 
ties argued the merits, and it is not improper 
that I should decide them, leaving the lirst 
point still open for consideration* if it should 
arise in another ca^e.] 2 

The allegations of fact are that the bank- 
rupt wilfully omitted from his schedule and 
concealed from his assignee the equity of re- 
demption of a house and land in Pittsfield, 
and his interest in a certain promissory note. 
The house and land were conveyed to the 
bankrupt's wife in 1856, at a time when he 
swears he was solvent. The conveyance was 
open and notorious, and was well known to 
his sister. Such a conveyance does not 
stand on the footing of a mere voluntary con- 
veyance to a stranger, or of one made on a 
secret trust for the grantor, and there is no 
evidence here of any such trust. The con- 
sideration is a good one, and its operation is 
not secret. No doubt the debtor has always 
had, and always will have, some advantage 
from this estate; but it would be a perver- 
sion of terms to say that there is any conceal- 
ment about it. Whether the conveyance 
could be avoided by the assignee is a differ- 
ent question, and depends on facts not fully 
developed at this hearing. The conveyance, 

2 [From 3 N. B. R. 146 (Quarto, 36).] 



of course, cannot be alleged as a bar to the 
discharge, because it was made long before 
the banla-upt law was passed. The only 
question before me is that of concealment; 
and I do not find that any was practised. 

The interest of the debtor in the note, if 
any, is equitable rather than legal, and I am 
not satisfied that there was any intentional 
concealment of it, or any evasion in his con- 
duct or schedules or examination. Where 
property is in fact concealed in specie, or 
where the title is concealed by a colorable 
conveyance, the di-seharge should be refused; 
but there are many doubtful cases in which 
justice seems to demand that the assignee 
should be entitled to try his rights, but in 
which unfairness on the debtor's part can- 
not be made out. The assignee in this case 
has obtained full knowledge of both these 
interests, and has sold whatever title he has 
in them; and I do not see that the bankrupt 
has obstructed him at all in obtaining his 
full rights, or that he has wilfully concealed 
anything. Discharge granted. 



Case No. 9,940. 

MURDOCK V. The EMMA GRAHAM. 

[3 Cin. Law Bui. 1,054.] 

Disti-ict Court, S. D. Ohio. 1878. 

Insolvexgt — Deed op General Assigxment — 
Claim roK Damages — Collision. 

Claim for damages for collision of craft passes 
to assignee under deed of general assignment for 
benefit of creditors under the Ohio statute. 

[This was a libel by X B. Murdock, as- 
signee, against the steamer Emma Graham, 
to recover for injuries sustained in a col- 
lision.] 

Moulton & Johnson, for exceptions. 
Hooper & Dyer, contra. 

SWING, District Judge. The libel in this 
case is to recover damages for injuries sus- 
tained by a float or barge collided against 
by the steamer Emma Graham. To this 
libel, the defendant or claimant, files excep- 
tions upon the following grounds: That 
since the alleged collision the owner of the 
barge made an assignment under the laws 
of Ohio, and that his assignee cannot sue, 
as the lien is not assignable in admiralty. 
This brings up the question: Is it assign- 
able, and is it within the terms of the assign- 
ment? There is no doubt of the assignor's 
right to sue for the injury to his personal 
property, but can the assignee sue? There 
is much conflict in the authorities upon this 
point, bvit I have finally come to the conclu- 
sion that a right of action for injuries to per- 
sonal property may be assignable in connec- 
tion with the property itself, and that in the 
case at bar, the assignee under the assign- 
ment for the benefit of creditors, may sue 
for this injuiy in a court of admiralty. It 
is different from a personal tort which dies 
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■with the owner. It -would be very unjust 
and inequitahle to say that this right is not 
assignable, and that the creditors should not 
have the benefit of the lien. See The Sarah 
J. Weed [Case No. 12,350]; BurrUl, Assignm. 
TO, 335; Kogers v. Spence, 13 Mees. & W. 
570. This right and lien is assignable, and 
together with the property passes to the 
assignee under the law of assignment for 
the benefit of creditors. 

2. Does the assignment cover or include 
the right? Not in express terms. The 
words of his deed of assignment are "his 
real and personal estate," and this ought to 
embrace all his rights. If this is to be 
treated as an assignment under the laws of 
Ohio, it would convey all his rights and 
choses in action. See Rev. St. Ohio (Swan 
& Oritchfield's Ed.) p. 697, § 11; Id. p. 709; 
Burrill, Assignm. 73, 354, 355; 1 Smitli, 
Lead. Gas. 70-75. For some purposes it 
might possibly not be so taken, but in the 
present instance, I think, it comes fairly 
within the meaning of the statute. The ex- 
ceptions to the libel are overruled, and leave 
given to answer. 



Case "No. 9,941, 

MURDOCK et al. v. HUNTER. 

[1 Brock. 135.] 

Circuit Court, D. Virginia. May Term, 180S. 

Evidence — Proof op Hasdwhiting — Courts— 
EsGLiSH Adjudications Made Pkiob to the 
Revolution — Administrator — Rights op 
Creditor. 

1. The subscribing witness to a bond being 
dead, proof of the handwriting of the attesting 
witness, if unaided and unopposed by other evi- 
dence, is sufficient to establish the execution of 
the bond. 

2. The decisions of the courts of England, 
made prior to the Revolution, are of binding au- 
thority on the courts of Virginia. Those made 
since have not that character, but when they 
are reasonable, conformable to general prind- 
ples, and do not change a rule previously estab- 
lished, they will not be entirely disregarded. 

[Cited in Brewer v. Harris, 5 Grat. 293; Moon 
V. Stone's Es'r, 19 Grat. 263.] 

3. A bond creditoi is not bound to pursue the 
personal assets of his debtor in tbe hands of 
others than his personal representative, if sucli 
pursuit threatens to be tedious, intricate, and 
unproductive. But if the personal estate is in 
the hands of legatees, who may be easily 
brought before the court, they ought to be made 
pcrties to the suit. See Corbet v. Johnson [Case 
No. 3,218]. 

[Cited in McLaughlin v. Bank of Potomac, 7 
How. (48 U. S.) 229.] 

This was a bill in chancery, filed in August, 
1805, by the plaintiffs [J. Murdoek & Co.], 
partners in trade, and subjects of the Icing of 
Great Britain, to subject certain lands in the 
county of Princess Anne, in Virginia, of 
which William Hunter died seized, in the 
hands of devisees, to the payment of a bond, 
purporting to be executed by one Thomas 
Claiborne, and the said Hunter. The bond 
was in the penalty of £316 9s., to be dischar- 
ged by the payment of £158 4s. 6d., and bears 
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date the 23d of September, 1774, payable on 
the 23d September, 1775, to Archibald Govan, 
and was attested by Andrew Ronald. At the 
period of the institution of this suit, both 
the obligors and the attesting witness were 
dead, and the plaintiffs adduced proof of the 
handwriting of Ronald, which was the only 
evidence ofCered of the execution of the bond. 
William Hunter died in 1777, having first 
made his will, appointing executors, who re- 
fused, or failed to qualify, and Elizabeth Ten- 
ant took out letters of administration, with 
the will annexed, of WiUiam Hunter; and 
after her death, Thomas Wishart qualified, as 
administi-ator of the estate of Hunter unad- 
ministered by Elizabeth Tenant. Wishart 
died, and Hancock qualified, but before this 
suit was brought, Hancock was also dead, 
and no subsequent administration was grant- 
ed: so that at this period, there was no per- 
sonal representative of Hunter. 

William Hunter devised a tract of land in 
fee to James Tenant, lying in Princess Anne 
county, and containing by estimation, 517 
acres, who died seized thereof. James Ten- 
ant devised the said land to Elizabeth Ten- 
ant, his mother, for life, remainder to his eld- 
est sister, living at her death. At the death 
of Elizabeth Tenant^ Elizabeth White, the 
wife of William White, became entitled to 
the Princess Anne estate, imder the will of 
James Tenant, and when this bill was filed, 
the said Elizabeth and William White, the 
only defendants in this cause, were seized 
and possessed thereof. The plaintiffs in 
their bill, allege that the personal estate of 
William Hunter, deceased, was either ex- 
hausted, or could not be reached by the death 
of his administrators and their sureties, and 
the insolvency of some of them, and pray a 
decree for the sale of the said land, to satisfy 
their debt. 

In their answer, filed in 1807, William and 
Elizabeth White say, that William Hunter 
died, possessed of a large personal estate, 
more than sufficient for the payment of all 
his .debts, and refer to an inventory and ap- 
praisement of his estate, (which is made a 
part of their answer,) taken on the loth day 
of September, 1777, by which the personal 
estate of William Hunter is estimated to have 
been worth £2468 3s.: that many of the ne- 
groes of the estate were carried away by the 
British troops, during the Revolutionary War, 
and have never since been heard of, and that 
the residue of the personal estate has been 
long since distributed among the legatees of 
William Hunter. They deny the sufficiency 
of the proof adduced, to establish the execu- 
tion of the bond by Wiliam Himter. But if 
the court should be of a different opinion, 
they insist, that after the lapse of thirty 
years, the plaintiffs have no right to subject 
the real estate of which Hunter died seized, 
to the payment of this bond, since, at the 
time it became payable (September, 1775,) 
there was no legal impediment to the prosecu- 
tion of this claim, Great Britain and. her colo- 
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Hies in America being then politically united, 
and ever since the termination of the Revo- 
lutionary "War, the courts of Virginia have 
been open to the prosecution of suits by Brit- 
ish subjects, against citizens of Virginia: 
tliat there- is now no legal representative of 
William Hunter, nor can any of his papers 
or books be found, from which a correct state- 
ment of his affairs can be made out; where- 
as, had the present demand been exhibited in 
due time, the responsibility now sought to be 
fixed on these defendants, would have at- 
tached to others. They admit, that the rgal 
estate which the plaintiffs now seek to sub- 
ject to the satisfaction of this claim, was de- 
i-ived from William Hunter, i 

MARSHALL, Circuit Justice. In this case, 
two points are made at the bar: 1st. That 
the bond on which the suit is instituted, is 
not sufficiently proved. 2d. That the proper 
parties are not made. 

1st. The bond purports to have been execut- 
ed by Thomas Claiborne and William Hun- 
ter, is attested by Andrew Ronald, who is 
since dead, and the only proof offered, is 
that of the hand-writing of the subscribing 
witness. The question, whether this testi- 
mony is sufficient to establish the execution 
of the bond, without any proof of the hand- 
writing of the obligor, has been argued on 
principle and on authority, and is of consid- 
erable importance in those old eases, which 
are frequently brought before this court. 
The general principle is, that the best evi- 
dence of which the nature of the ease will ad- 



1 Iso lapse of time bars actions upon instru- 
ments, under seal, for the payment of money; 
but the lapse of twenty years creates a pre- 
sumption of payment, which may be repelled 
hke any other presumption. Jackson v. Pierce, 
10 Johns. 414; Bailey v. Jackson, 16 Johns. 210. 
An acknowledgment of the debt within twenty 
years, or a demand of payment, or circumstan- 
ces explaining satisfactorily why the demand was 
not made sooner, will repel the presumption; so, 
where for the portion of the time, the plaintiff 
was disabled to sue, that portion will be deduct- 
ed. Id. This doctrine of presumption of pay- 
ment, arising from the lapse of twentv years, 
IS a very familiar one in our courts. Mr, Rob- 
inson has examined the Virginia cases on this 
subject, in his valuable work. 1 Rob. Prac. 
113, 114, q. V. If a shorter period is relied on, 
the presumption must be corroborated by cir- 
cumstances. Gordon v. Kerr [Case No. 5,6111. 
In Dunlap v. Ball, 2 Cranch [6 U. S.] 180; 1 
Conn. 383, which, as regards the question of 
presumption of payment, is identical with the 
above case of Murdock v. Hunter, the suit was 
brought in 1802, upon a bond executed in 1773, 
oy .the defendant, a citizen of Virginia, to the 
plaintiffs, British merchants, residing in Great 
Britain. The case went to the supreme court, 
on a bill of exceptions to the opinion of the 
court below, instructing the jury, that from the 
length of time, stated in the facts agreed on, the 
bond in law, was presumed satisfied; unless they 
should find from the evidence, that interest was 
paid on the bond, within twenty years from the 
5th of September, 1775, (the time of the last 
payment;) or that a suit or demand was made, 
on the said bond, within twenty years from the 
last mentioned time, exclusive (in both cases,) 
of five years, five months, and twenty days, tak- 
en out of the act of limitations. The supreme 
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mit, ought to be adduced. The subscribing 
witness himself being dead, the best proof 
that he attested the bond is, that the signa- 
ture, purporting to be his, is in his hand-writ- 
ing. This testimony, therefore, proves, that 
he subscribed his name to the obligation; but 
whether its execution shall be inferred from 
this fact, or must be proved by other testi- 
mony, so that proof of the death and hand- 
writing of the subscribing witness, simply 
dispenses with the necessity of producing 
that witness, is a question, which, on princi- 
ple alone, might be decided the one way or 
the other, and the decision would be support- 
ed by almost equal strength of reasoning. 
Positive proof of the execution of a bond is 
required, where that proof is attainable. 
Where it is unattainable, the law must be 
satisfied with circumstantial evidence. If 
the plaintiff, by proving the death and hand- 
writing of the subscribing witness, was only 
let in to prove the execution of the bond by 
other testimony, it would seem to be suffi- 
cient to prove the death of the subscribing 
witness, and to identify his person by any 
other proof than that of his hand-writing, as, 
for instance, that he was the only person of 
that name, in a situation to render it prob- 
able that he could have attested the bond. 
Since it is not only necessary to prove the 
death, but to prove the hand-writing, of the 
subscribing witness, it would seem that some- 
thing further than the mere permission to es- 
tablish the execution of the bond by other 
testimony, was gained by this proof. This 
can only be the inference which is drawn by 



court said (Marshall, C. J., delivering the opin- 
ion of the court,) that the only circumstance 
which could create a question in the case was. 
that twenty years had not elapsed, exclusive of 
the period, during which the plaintiffs were un- 
der a legal disability to recover before the ac- 
tion was brought: that the doctrine of the pre- 
sumption of payment arising from lapse of time, 
was a reasonable one, and might be rebutted by 
any facts that would destroy the reason of the 
rule. That no presumption could arise, during 
a state of war, in which the plaintiff was an 
alien enemy, was too clear to admit of doubt. 
But it was not so clear, that upon a bond so 
old as this, the same length of time, after the 
removal of the disability, was necessary to raise 
the presumption of payment, as Would be requir- 
ed if the bond had borne date at the time of 
such removal. It being satisfactorily shown to 
the court, that it was the general understand- 
ing in Virginia that British debts could not be 
recovered tiiere, earlier than 1793, when the 
first decision of the superior courts, estab- 
lishing the right of recovery was rendered; 
the only question was, whether, in case of an 
old debt, the same time was required to raise 
the presumption, as in the case of a debt ac- 
cruing since the impediments had been remov- 
ed? In such a case, it was not easy to estab- 
lish a new rule, and the court thought it best 
to adhere to the old decisions, that twenty years 
must have elapsed, exclusive of the period of 
the plaintiff's disability, and were of opinion, 
that the court below erred, in directing the jury, 
that payment ought to be presumed. The cause 
was remanded to the circuit court, to be there 
tried, with directions, that there was no pre- 
sumption of the payment of the said bond, as 
directed by the said circuit court. 
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the law, tliat if the person who attested the 
bond was present, he could and would prove 
Its execution. This, however, is only circum- 
stantial proof, and may certainly he strength- 
ened by other circumstances, as by pi'oof of 
the hand-writing, or the acknowledgment of 
the obligor. I was, myself, at first, inclined 
to think that, on principle, this additional 
.proof was indispensably necessary, but an ob- 
servation made by the plaintiff's counsel in 
argument has considerable Influence. It is, 
that if the obligor acknowledges, ajid thereby 
adopts the signature as his, in the presence 
of the subscribing witness, he is as much 
bound as if his name had been written by 
himself. It would seem, then, that the posi- 
tive necessity of proving the hand-writing of 
the subscribing witness, although he be dead, 
would justify the opinion, that the law infers 
from this proof, that the subscribing witness 
would, if present, prove the execution of the 
bond, and that a naked case, standing singly 
on this proof, would be in favour of the plain- 
tifiE. But this evidence, which is merely cir- 
cumstantial, may be met by other circumstan- 
tial evidence. Whatever deducts from it, 
may, and ought to be, weighed against it It 
is, therefore, always advisable to support it 
by other testimony, if such other testimony 
be in the power of the plaintifE. 

On passing from principle to authority, it 
may not be improper to premise, that as the 
common law of England was, and is, the 
common law of this country, and as an ap- 
peal from the courts of Yirginia lay to a 
tiibunal in England, which would be govern- 
ed by the decisions of the courts, .the decisions 
of those courts, made before the Revolution, 
have all that claim to authority, which is 
allowed to appellate courts. Those made 
since the Revolution, lose that title to au- 
thority, which was conferi-ed by the appellate 
character of the tribunal which made them, 
and can only be considered as the opinions of 
men distinguished for their talents and learn- 
ing, expounding a rule, by which this coun- 
try, as well as theirs, professes to be gov- 
erned. An opinion, avowedly changing a 
inile, would certainly deserve much less con- 
sidei-ation, than one declaring the rule on a 
point which appears not to have been well 
settled. 

The first decision of this question, which 
has been cited at the bar, is that reported by 
Yiner, which appears to have been made at 
nisi prius, and is in favour of the opinion, 
that the proof of the hand-writing of the sub- 
scribing witness, who is dead, is sufficient, if 
unopposed, to establish the execution of the 
bond.2 Previous to this, however, the point 
would seem to have been noticed by Lord 
Holt, at nisi prius. in a case reported in 1 Ld. 

2 "Where there are two witnesses to a deed 
who are dead, if there be full evidence to prove 
one of their hands, and any evidence that en- 
deavours have been used to find one to prove 
the other's hand, it is sufficient; for perhaps the 
witness might be a stranger, and it would be a 
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Raym. 734. "A deed was produced, to which 
there were two witnesses, one of whom was 
blind. It was ruled by Holt, that such deed 
might be proved by the other witness and 
read, or might be proved, without proving 
that the blind witness is dead, or without 
having him at the trial, proving only his 
hand. And so it was done in this case." 
Wood V. Drury, 1 Ld. Raym. 734. 

This report is too indistinct, and too short, 
to be satisfactory. It would rather seem, 
however, that the deed was proved, by prov- 
ing the hand-writing of the blind witness. 
Perhaps, in addition to this, the execution of 
the deed was proved by the other witness, 
and that which would indicate the conti-ary, 
may be ascribed to the inaccuracy of the i-e- 
porter. I am inclined to think it is. In the 
cases cited from Strange, Peere Williams, 
Atkyns and Douglass, supplemental proof 
was offered and received, but the question, 
whether without that supplemental proof the 
execution of the bond would be e.«;tablished, 
by proving the death and hand-writing of the 
subscribing witness, was not made to the 
court, nor decided. It would seem that con.- 
siderable weight was given to this additional 
testimony. In 1790, in thQ case Wallis v. 
Delancey,3 at nisi prius, Lord Kenyon de- 
cided this question directly, and decided it 
against the sufficiency of the proof of the 
hand-writing of the subscribing witness, if 
unaided by other testimony. The case of 
Barnes v. Trompowsky, 7 Dmn. & E. [7 
Term. R.] 265, which was decided in 1797, 
whjle Lord Kenyon was on the bench, turn- 
ed upon the necessity of ptoving the hand- 
writing of the subscribing witness, not on 
the sufficiency of that proof; for in that case, 
the hand-writing of the obligor was proved. 
The case of Adam v. Kerr, 1 Bos. & P. 360, 
was decided in 1798, and dispenses with other 
proof than that of the hand-writing of the 
subscribing witness. Such proof was declar- 
ed to be evidence of every thing on the face 
of the paper. In this case, the rule for a new 
trial was refused by the court of common 
pleas, so that the point was not permitted 
even to be argued. The case of Prince v. 
Blackburn, reported in 2 East, 250, and de- 
cided in 1802, was upon the question of the 
admissibility; not of the sufficiency of the 
proof. But Judge Le Blanc, before whom 
the cause was tried at nisi prius, reported the 
testimony, and takes no notice .of any supple- 
mental evidence. If none was given, this 
case confirms that of Adam v, KeiT. Wheth- 
er it was given or not; does not certainly ap- 
pear. In his Law of Evidence, Mr. Peake 
supposes the law to be now settled in Eng- 
land, in conformity with the decision of 
Adam v. Kerr. He states the determination 



hard task to prove his hand; per cur. Comb. 
248; Paseh. Term 6 W.& M. inB. R., in case of 
Smart v. Williams," 12 Yin. Abr. 223, § 3, tit. 
"Evidence." 

3 Reported in a note to Barnes v. Trompow- 
sky, 7 Diu-n. & E. £7 Term R.] 266. 
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to have been made in a case where the sub- 
scribing witness was dead; but does not say 
the law would be otherwise in any other case, 
where the disability of the subscribing wit- 
ness waa permanent, nor is there any reason 
for distinguishing such a ease from one 
where he was actually dead. 

From this review, the law appears to be 
now settled in England, that if the subscrib- 
ing witness be dead, proof of his hand-writ- 
ing is sufficient to establish the execution of 
the paper he has attested; but it has been 
decided by cases since the Revolution, which 
are not authority in the United States. When, 
however, they are reasonable, are conform- 
able to geneml principles, and do not change 
a rule previously established, such decisions 
cannot be entirely disregai-ded. The decisions 
upon this point appear to be of this- character, 
and the court is inclined to the opinion, that 
in a case unsupported and unopposed by any 
other circumstance whatever, this proof 
would be deemed sufficient to establish the 
execution of the bond.* 

In the ease formerly decided in this court, 
there were circumstances which rendered the 
proof of the hand-writing of the witness un- 
satisfactory. It vwas proved that there were 
two men of the same name, and it could not 
appear from the hand-writing of the wit- 
ness, by which of them the bond was exe- 
cuted. That there are in this case two obli- 
gors, does not seem sufficient to take it out of 



4 The cases cited by the chief justice, with 
some more modern English decisions, have all 
been reviewed by Mr. Starkie, in his treatise on 
the Law of Evidence. 1 Starkie, Bv. (iletcalf s 
Ed.) 337-343, inclusive. He lays down the 
general rule, as deduced from that review, to be, 
that where there have been sufficient attesting 
witnesses, whose absence is satisfactorily ac- 
counted for (as that they are dead, out of the 
country, infamous, have become interested, &c,) 
the proper proof is by giving evidence of the 
hand-writing of the attesting witnesses; and it 
is usual, he says, in such cases, to give evidence 
also of the hand-writing of the obligor. And 
where there are two attesting witnesses, one of 
whom is dead, and the other out of the country 
(as in the case of Adam v, Kerr, supra), proof 
of the hand-writing of the deceased witness is 
sufficient evidence of the execution of the paper, 
without proof of the hand-writing of the absent 
witness, or of the obligor; so, where one of the 
attesting witnesses, after diligent inquiry made, 
could not be found, and the other had become 
interested since the attestation, it was held that 
evidence of the hand-writing of the latter wit- 
ness was sufficient proof (OunlifEe v. Sefton, 2 
East, 183); and where one was dead and the 
other denied his signature. Lord Holt admitted 
evidence of the hand-writing of the former 
(Blurton v. Toon, Skin. 639). For a reference 
to the leading American decisions, as to the 
proof of hand-writing of the subscribing witness, 
where he is dead. &c, and its sufficiency, see 
Mr. Metcalf's note 1, 1 Starkie, Ev. 342. See, 
also, opinion of Carr, J., in Gilliam's Adm'r v. 
Perkinson's Adm'r, 4 Hand. [Va.] 327, and of 
Green, J., in Gregory v. Baugh, Id. 636, and 
the authorities there cited. It is said in Spring 
V. South Carolina Ins. Co., 8 Wheat. [21 U. S.l 
268, 5 Pet. Cond. R. 434, to be the practice of 
that court, to require proof of the hand-writing 
of both the dead or absent witness, and of the 
obligor. That this has not been, however, the 
invariable practice of that court, at least in 



the rule. It is, however, possible, that a 
signature may have been added after the at- 
testation, and consecLuently, circumstances 
less decisive may outweigh the inference 
drawn from the hand-writing of the subscxib- 
ing witness, than would be required in the 
case of a single obligor. The face of the pa- 
per is not absolutely free from suspicion. 
The signature of Hunter bears such a resem- 
blance to the character of the writing in 
which the bond is filled up, and with which 
the name of Claiborne is signed, as to excite 
some suspicion. If this circumstance stands 
alone, it cannot be much i-egarded, but if it 
should be aided by others, it may deserve con- 
sideration. In a case where the parties orig- 
inally managing the cause are dead, and the 
pei-son now looked to for testimony has been 
induced by his counsel to suppose that his 
testimony would not be required at this term, 
such light suspicion may induce a suspension 
of the decision until another term. 

The second point is, that pi-oper parties are 
not made in this cause. In the case of Corbet 
V. Johnson [Case No. 3,218], it was decided in 
this court, that a bond creditor was not 
bound to pursue the pei-sonal assets into the 
hands of others than the representative o' 
the debtor, if such pursuit threatened to be 
tedious, intricate, and unproductive. This 
case is supposed to have established the prin- 
ciple, that in no case whatever, is the bond 
creditor bound to go beyond the legal per- 

the case of old bonds, is obvious, from the case 
of Coulson V. Walton, 9 Pet. [34 U. S.l 62. In 
that case the genuineness of a bond thirty-five 
years old at the filing of the bill was drawn in 
question. The obligor and obligee, and one of 
the attesting witnesses were certainly dead, and 
the other attesting witness was supposed to have 
been killed by the Indians many years before. 
Three witnesses deposed to the hand-writing of 
the first mentioned witness, but no proof was 
offered of the hand-writing of the obligor, or of 
the other witness. The court cited the doctrine 
laid down in Barr v. Gratz, 4 Wheat. [17 TJ. S.] 
231, "that where a deed is more than thirty 
years old, and is proved to have been in posses- 
sion of the lessors of the plaintiff in ejectment, 
and actually asserted by them, as the ground of 
their title in a chancery suit, it is, in the language 
of the books, sufficiently accounted for, and it is 
admissible in evidence, without regular proof of 
its execution by the subscribing witnesses:" and 
held the bond sufficiently proved, by the proof of 
the hand-writing of the deceased attesting wit- 
ness. See, also, Winn v. Patterson, 9 Pet. [34 
U. S.J 663; where, under the circumstances of 
the case, even a copy of a recorded power of 
attorney, forty years old when it was offered as 
evidence, (the loss of the original having been 
accounted for), was admitted on proof of the 
hand-writing of one of the attesting witnesses, 
the other being presumed to be dead after thirty 
years. The proof of the hand-writing was the 
deposition of the deputy clerk of the court where 
the power was recorded. The deponent stated 
that he was familiar with the hand-writing of 
the witness (who was a justice of the peace, 
and who signed it as such); that he was dead; 
that he must have believed the official signature 
of the witness to have been genuine at the time, 
or he would not have admitted the paper to rec- 
ord, and that the paper offered was a true copy 
from the record, he having compared it with the 
record of the original made by himself. 
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sonal representative of the debtor. In sup- 
port of this construction of that opinion, the 
plaintiff relies on these expressions. "With 
respect to the creditor, unless it be for his ad- 
vantage, the personal estate may be said to 
be exhausted, when there are no longer as- 
sets in the hands of the executor." llaese 
words areused with reference to general dicta, 
found in cases cited by the heir, which de- 
clare, that the personal estate must be first 
exhausted, before the creditor would receive 
the aid of a court of equity against the real 
assets, and are intended to show the sense 
in which those dicta ought to be understood. 
They do not lay down a substantive, inde- 
pendent principle. If, in the case of Corbet 
V. Johnson [supra], the personal estate, in- 
stead of being wasted, had been in the hands 
of legatees, who could with ease have been 
brought before the court, I should have di- 
rected them to be made parties to the suit, 
and if such was the fact in this case, the 
opinion delivered on that occasion, would not 
be considered as opposed to a similar direc- 
tion. But such does not appear to be the fact. 
The answer of the heir does not allege per- 
sonal property in the hands of the legatees. 
On the contrary, it seems to rely on the waste 
of that property, as an objection to the recov- 
ery of the plaintiff; because, the resort of the 
heir against the personal fund is lost. The 
fact of an existing personal fund is not prov- 
ed, and if it was proved, we are not sux'e that 
the court could notice it, in contradiction to 
the allegations of the parties. The case then, 
appears to stand on the same principles in 
this particular, with that of Corbet v. John- 
son, and the court adheres to the opinion giv- 
en in that case. But no decree will be given 
at this term, because the court is not satisfied 
under the particular circumstances of the par- 
ties, to declare, that this is the deed of Wil- 
liam Hunter, although, perhaps, the difficulty 
will not be deemed sufficient at the next term, 
to prevent a termination of the suit 

There is at present certainly one conclusive 
impediment to a decree, which has not been 
mentioned, because it is presumed, that the 
plaintiff is able to remove it, and because, 
should it be removed, the court would still 
suspend its decision on the obligation, for 
further proof from the defendants. That im- 
pediment is the want of title in the plaintiff. 
There is no evidence, that the bond was taken 
for his benefits An issue may be directed, if 
the plaintiff has no objection. If he has, it 
will probably be directed at the next term, 
provided the defendant then exhibits circum- 
stantial testimony against its being the deed 
of William Hunter. 



MURDOCK fWHETMORE v.). See Case No. 
17,510. 

e The bond purports to have been executed by 
Thomas Claiborne and William Hunter, in fa- 
vour of Archibald Govan, and there is no as- 
signment endorsed upon it to the plaintiffs, or to 
any ottier parties whatsoever. 
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• MURDOCK et al. v. WOODSON et al. 

[2 Dill. 188.] 1 

Circuit Court, W. D. Missouri. June 16, 1873.= 

Railway Mortgage— Power of Trustees to Soe 
—Jurisdiction of Federal Court over State 
Officers — ConstitotioxaIj Law — Special 
Acts— Title of Act— Cosstructioit of the 
Cosstitutiox of Missouri as to Release of 
the State's Li ex on Railroads. 

1. The trustees in a railway mortgage for the 
benefit of numerous and widely scattered bond- 
Holders secured iiereby, have sufficient author- 
ity and interest to enable them to bring a bill in 
equity to enjoin an alleged illegal proceeding 
which will injure the value of the bonds and 
cast a cloud upon the security, or a bill to have 
a controverted priority of lien settled before an 
irredeemable sale is made under another mort- 
gage, which is claimed to be prior to that made 
to the trustees. 

[Cited in Mercantile Trust Co. v. Texas & P. 
Ry. Co.. 51 Fed. 537.] 

2. The circuit court of the United States may, 
in a proper case, enjoin the agents or officers of 
a state, whatever may be their grade, and this 
although the state may be the real party in in- 
terest; this doctrine applied in- this case against 
the governor of Missouri acting as the special 
agent of the state in the foreclosure of a mort- 
gage lien for the benefit of the state. 

[See Bancroft v. Thayer, Case No. 835.] 

3. Jn 1868, the state of Missouri, holding a 
first mortgage lien upon the Pacific Railroad of 
that state as indemnity for state bonds issued for 
the benefit of that company, passed an act by 
which, in consideration of §5,000,000, to be paid 
by the company to the state, and which was paid, 
the state released and discharged the company 
from the lien and all liability in respect of said 
bonds; and on the faith thereof the company 
mortgaged its roads to raise money to pay the 
state, undertaking to give the lenders a first lien. 
In 1873, the legislature of the state directed the 
foreclosure of the state's mortgage which had 
been released: Meld (construing various provi- 
sions of the constitution of the state), that, un- 
der section 27, art. 4, of the constitution of the 
state, the act of 1868 was not invalid because it 
wns a special law. 

[Cited in Trask v. Maguire, Case No. 14,145.] 

4. Under section 32, art 4, of the state con- 
stitution, it was not invalid because it related to 
more than one subject; and it was also held that 
the subject was sufficiently indicated by the title 
of the act 

5. The state legislature was not prohibited by 
section 15. art II, of the state constitution, or 
by the railroad constitutional ordinance of the 
state from discharging its mortgage or lien on 
receiving the full value of its security, and of 
that value the legislature was the judge; so 
held in favor of bondholders who in good faith 
advanced to the conJpany the money with which 
to make payment to the state. 

[Cited in Ketchum v. Pacific R. Co., Case No. 

7,740.] 
[Cited in brief in State v. Ohappell, 74 Mo. 

337.] 

6. It seems that the statutory lien reserved by 
the state was for its indemnity, and was undt'i 
its control as between it and the holders of its 
bonds. 

The case came before the circuit judge at 
his chambers on an application by the plain- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirmed in 22 Wall. (89 U, S.) 351.] 
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tiffs [Uriel A. Muvdock and Lutlier Clark], 
trustees in a mortgage made by the Pacific 
Railroad of Missouri, dated July 15, 186S, 
for a preliminary injunction to resti-ain tlie 
defendants— [Silas] Woodson, -svlio is the 
governor, and jH. Clay] Bwing, ivlio is the 
attorney general, of the state of Missouri— 
from advertising and selling the said Pacific 
Railroad and its franchises under a statu- 
tory lien thereon claimed by the state of 
Missouri. The bill is very voluminous, but 
the following abstract will suffice to show 
its general nature and scope. It sets forth 
that the plaintiffs are citizens of New Xork, 
and that Woodson and Bwing, named above, 
are governor and attorney general of the 
state of Missouri, and that the Pacific Rail- 
road is a corporation created by and under 
an act to incorporate the Pacific Railroad, 
approved March 12, 1849, to construct and 
operate a railroad from St. Louis to a point 
near Kansas City, and that it did in 1851 
commence the construction of the said road, 
and that now said road is two hundred and 
eighty-three miles in length; that during 
the progress of the work of construction tiie 
state loaned its credit to the company by 
issuing its bonds to the aggregate amount 
of $7,000,000; that of the bonds so delivered 
to the company the sum of ?2,000,000 was 
under the act of February, 1851, entitled 
"An act to expedite the construction of the 
Pacific flailroad, and of the Hannibal & St. 
Jo. Railroad." The bUl then recites the 
terms and conditions upon which the bonds 
were to be paid, and also the conditions upon 
which bonds were granted to the railroad in 
1855, and also that by authority of acts of 
the legislature subsequent to the act of 1851, 
bonds to the amount of $5,000,000 were is- 
sued by the governor and delivered to the 
railroad company, and negotiated, the pro- 
ceeds being used in the construction of the 
road — said bonds constituting a mortgage or 
first lien on the road and its appurtenances. 
It is stated that the entire amount of bonds 
thus issued was $7,000,000, the first ?3,000,- 
000 being redeemable at the pleasure of the 
legislature at any time after the expiration 
of twenty years from date of issue, and the 
remainder payable in thirty years from date 
of issue. The bill then sets forth the dis- 
astrous effect of the war of the Rebellion on 
the road, then completed ^from St. Louis to 
Sedalia, one hundred and 'eighty miles; that 
no work of construction was done between 
the years 1861 and 1864, nor was work re- 
sumed until after the legislature had em- 
powered the company to borrow money to 
complete its line authorizing it to issue 1,500 
bonds of $1,000 each, bearing interest at the 
rate of seven per cent, payable in four, five, 
and six years after date, to secure the pay- 
ment of which the company was authorized 
to place a mortgage constituting 'a first lien 
on the line of its road west of Dresden for a 
distance of sixty-five miles, it being required 
that the proceeds of said bonds should be 



applied to the completion of that part of the 
road. By the same act, the state of Mis- 
souri relinquished its first lien and mortgage, 
and right of forfeiture on all that part of the 
road west of Dresden, retaining, however, 
a second lien or mortgage thereon, with con- 
dition that on the payment of the §1,500,000 
the state's second lien should become a fii-st 
lien. By the provisions of the act it was 
made obligatory on the company to apply all 
its net profits to the extension and equip- 
ment of such part of its road until fully 
completed, reserving sufficient only for the 
payment of interest on the bonds actually 
issued by the company known as the Dres- 
den bonds. The company obtained the mon- 
ey on these bonds, and was extending the 
line in 1864, when "a large army of insur- 
gents" entered the state and marched along 
the line from Franklin, thirty-five miles 
from St. Louis, to the western terminus of 
the line at Warrensburg, a distance of one 
hundred and eighty-three miles, and de- 
stroyed bridges, cars, engines, and other 
property to an amount exceeding $1,000,000, 
rendering the road unfit for use for many 
months thereafter, and hence the road was 
not completed to the state line within the 
time, or at such reasonable cost as was con- 
templated by the Dresden bonds. In con- 
sequence of these serious losses, and the in- 
ability of the state to extend any more aid. 
the people of the city and county of St. 
Louis, by authority of law, loaned their 
credit, in 1865, to said company in the sum 
of $700,000, for which bonds of the county 
for that amount were issued, payable in 
twenty years from date, and delivered to- 
the company on its obligation to pay the in- 
terest as it matured, and redeem the bonds, 
themselves when due. 

The road was finally put in running order 
to the western boundary of the state, in. 
1S66, but the Dresden bonds and the county 
credit proved insufficient to pay for such ex- 
tension and for the repairs and equipment, 
and at the time of the completion there re- 
mained due, chiefly to citizens of Missouri, a 
large floating debt, which in equity and 
good conscience, together with the loan by 
St. Louis county, possessed claims for pay- 
ment not inferior to those possessed by the- 
state under Its statutory mortgage. In 1868, 
the said floating debt amounted to $1,092.- 
848, besides an unaudited debt of $290,000, 
and the first installment of the Dresden 
bonds, $500,000, was not paid. At this time- 
a large portion of the stock, $3,614,500, was 
held by citizens of Missouri, and by counties 
and cities therein— $2,280,000 being held by 
St. Louis city and county. So the company 
appealed to the genei^al assembly and peo- 
ple of the state for protection— since if the 
governor sold the road, according to the 
terms of the bond acts, all of the stock 
would be foreclosed, and the purchaser 
would hold the road and appurtenances un- 
controlled by the said stock, or any part of 
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it, and a loss of over ?3,o00,000 -would be 
inflicted on the state— and great losses on 
otlier people. The state came to the rescue, 
and proceeded to legislate on the subject of 
a settlement and payment by the company 
of all claims due the state, the foreclosure 
of its mortgage, and a sale and conveyance 
of its rights in the property. An act was 
passed in 18G8, entitled "An act for the sale 
of the Pacific Railroad and to foreclose the 
state's lien thereon, and to amend the charter 
thereof," the first section of which required 
the governor to sell the Pacific Railroad ac- 
cording to the provisions of the act of 1851, 
it being provided that the price for which 
the road might be sold at public auction 
should not be less than §8,350,000, payable 
to the state treasurer in bonds of the state 
or in money, within ninety days from the 
day of sale, and if such sum should not be 
realized, the governor should buy the road 
for and in the name of the state. And it 
was provided that if any other person than 
the state should purchase the road, then the 
state should assume and pay the principal 
and interest due, or to become due, on the 
§700,000 bonds issued by the county of St. 
Louis, and also $650,000 of the floating debt 
of the company. The purchaser must also 
bind himself to change the gauge of the 
road its entire length within ten yeare from 
the date of sale, so as to conform to the 
gauge .of the Union Pacific Railroad Com- 
pany; it was further provided, that if the 
company should, within ninety days from 
April 1, 1S68, pay into the state treasury the 
sum of $350,000 in bonds of the state or in 
money, then the governor should not adver- 
tise the road for sale— and on the payment 
of §5,000,000, in cash or state bonds, within 
ninety days thereafter, then the governor 
was to deliver to the road a release of all 
state claims. These amounts Avere paid at 
the time specified, and Governor Fletcher 
delivered the release as provided by law. 
The orators then declare that the price paid 
by the company in liquidation of the debt 
was largely in 'excess of the true value of 
the property mortgaged, and as a means of 
paying the Dresden bonds, of purchasing 
iron and rolling stock, and paying off the 
floating debt, and especially to raise the 
funds to pay the balance of the sum due the 
state, §4,650,000, the company, July 15, 1868, 
mortgaged to complainants and one James 
Punnett (n9w deceased), the entire line of 
the Pacific road from Fourteenth street in 
St. Louis, to Kansas City, to hold in trust 
for the use and benefit of the holders of the 
bonds to be issued according to conditions 
of the said mortgage, on condition that if 
tlie company should pay said bonds and in- 
terest, the' mortgage should be void, but on 
failure to do these things, they should be 
authorized, on the written request of any 
one bondholder, to cause the property to be 
advertised and sold in St. Louis, for cash, 
on ninety days' notice. Said trustees ac- 



cepted the trust, but since that time Mr, 
Punnett died, and his vacancy has not been 
filled. These purchasers, it is averred, 
would not have purchased said bonds had 
they entertained any doubt as to the con- 
stitutionality of the law authorizing them 
so to do— and the general assembly has held 
five sessions since that conveyance, and has 
raised no objections to the act aforesaid; 
and during that time the railroad bonds 
were being sold and ti-ansferred from hand 
to hand until half of them were gone; so 
the investment made by the complainants 
was made in full confidence as to the good 
faith of the state. The mortgage was exe- 
cuted to complainants in July, 1868, and 
since then the i-ailroad company have issued 
other bonds amounting to §3,000,000, at 
seven per cent, the proceeds b^ng used to 
make valuable improvements, besides which 
the company have purchased valuable real 
estate in the city of St. Louis, and made sev- 
eral other large expenditures in good faith. 

The bill charges Governor Woodson and At- 
torney General Ewing, with combining and 
confederating with parties unknown to your 
orators, ""how to injure and wrong your or- 
ators and the bondholdei*s, whom they repre- 
sent under the deed aforesaid, have threaten- 
ed and do now threaten to cause the whole of 
said railroad to be advertised for sale, to sat- 
isfy supposed claims due the state imder the 
acts granting aid as aforesaid; and that the 
governor's acts have already caused great de- 
cline in all the bonds and other secm'ities is- 
sued by said company, and have aroused 
the most serious apprehensions and alarm 
among the holders thereof— all this on the 
ground that the lien of the state on said road 
exists in full force, notwithstanding the pro- 
visions of the act of the 31st of March, 1868; 
•also pretending that the authority to advertise 
the. road for sale as conferred by the act of 
1851, is still in force, and that the act of 
1868 only repeats its authority so to do. The 
orators declare that these pretensions are un- 
founded, as also is the claim that the com- 
pany is indebted to the state for interest paid 
on the bonds of the state issued as aforesaid 
to the company. The governor also pretends 
he is authorized to sell the road by the pro- 
Visions of a resolution" passed by the general 
assembly, March 21, 1873, by which the at- 
torney general is authorized to institute pro- 
ceedings for the puiTpose of testing the con- 
stitutionality of the law of March 31, 1868. 
before the supreme court of the state. And 
sp the orators pray the court to gi-ant them a 
writ of injunction restraining defendants 
from advertising or selling the road, or any 
part thereof, and to grant such other relief 
as the necessities of the ease require. To this 
bill the governor and attorney general filed an 
answer, in substance, alleging that ten mil- 
lions and a half of state bonds of Missouri 
were loaned to the Pacific Railroad Company, 
under the acts of 1851-53-55-57, some of them 
having twenty years to run, and others thirty 
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years, with coupons attached for the payment 
of semi-annual interest, at six per cent per 
annum. That the company had never paid 
either principal or interest on said bonds; 
that the company had sold said bonds to 
bona fide holders, for value, in 1852-53-54:- 
55-56-57-58, all of said bonds being secured 
by a first lien on said railroad and its appur- 
tenances, the company being bound to pay all 
the coupons and the bonds when they re- 
spectively become due. That the state was 
not liable for any damage or loss of the com- 
pany by reason of the war of the Rebellion. 
That the fifth section of the act of the 
31st of ilarcli. 186S, is unconstitutional and 
void, being in direct conflict with the fourth 
section of an ordinance for the payment of 
state and railroad indebtedness, adopted by 
tlie convention on the 8th of April, and by 
the people of the state on the 6th of June, 
18G5, and also in conflict with the constitu- 
tion adopted at the same time. That the 
bona fide holders of said state bonds could 
not be prejudiced by the said act of 1868, or 
any other act of legislation affecting the 
validity of a conti-aet created by the said 
acts, loaning the said ten and a half millions 
of state bonds to the railroad company, se- 
cured by a statutory mortgage, which was 
the first lien upon the said Pacific Railroad 
and its appurtenances. That said bondhold- 
ers were entitled to said first lien, and to in- 
sist that the road should be sold by the gov- 
ernor of Missouri to provide means, for the 
payment of said bonds. That the five million 
dollars paid by the company to the state, un- 
der the act of 1868, should be applied to the 
liquidation of the interest then due the state 
on the coupons that had been paid by the 
state. That the interest due the state was 
then largely in excess of the sum of said 
five million dollars, and that the governor 
was bound to sell the said road and its appur- 
tenances tmder the statutes of Missouri. 

James Baker and John B. Henderson, for 
plaintiff. 

H. Clay Ewing, Atty. Gen. of Missouri, 
and Hill & Bowman, for defendant. 

DILLON, Circuit Judge. In 1851, and at, 
various times between that year and 1855, 
the general assembly of the state of Missouri 
passed acts loaning the credit of the state 
to the Pacific Railroad, to the Southwest 
Branch thereof, to the Hannibal & St Joseph 
Railroad, to the Iron Mountain Railroad, and 
other railroad companies. The present case 
relates alone to the (Missouri) Pacific Rail- 
road, whose line extends from St. Louis to 
Kansas City. The object of the legislation 
was to secure the completion of the roads. 
The form in which the aid was extended was 
this: The state made its bonds, promising to 
pay the amounts thereof to the company or 
its order, with coupons attached; and by the 
act "the faith and credit of the state wei*e 
pledged for the payment of the interest and 



the redemption of the principal of the said 
bonds." Act of February 22, 1851 (Laws 
1851, p. 265). 

The company was, by the act, to make pro- 
vision for the punctual payment of the inter- 
est and principal of the bonds so issued bj' 
the state, so as to exonerate the state from 
advances of money for that purpose. To se- 
cure this undertaking on the part of the com- 
pany, the act provided that the net tolls and 
income of the road should be pledged for 
the payment of interest, and that the accept- 
ance of the bonds by the company "should be- 
come and be, to all intents and pm'poses, a 
mortgage of the road of the company, and 
every part and section thereof, and its ap- 
purtenances, to the people of the state, for 
securing the payment of the principal and 
interest of the sums of money for which such 
bonds shall, from time to time, be issued 
and accepted as aforesaid." 

This was to be the first lien, or mortgage on 
the road, and it was further provided by the 
act that if the company- should make default 
in the payment of either principal or interest, 
no more bonds should be issued to it, and it 
should be lawful for the governor to sell the 
road and its appurtenances, at auction, to tlie 
highest bidder, on six months' notice; or to 
buy in the same, at such sale, for the state, 
subject to such disposition of the road or its 
proceeds as the legislature might thereafter 
direct. Act of Febi-uary 22, 1851. 

Under these provisions as to security, it is 
admitted in the bill, that state bonds were, 
from time to time, issued for the benefit of 
the Pacific Railroad, to the extent of $7,000,- 
000. The answer asserts that the amount 
thus issued was over $10,000,000. The acts 
of the legislature referred to would seem to 
show that about $10,000,000 of bonds were 
issued to the Pacific Railroad, but part of this 
amount was for the Southwest Branch (now 
the Atlantic & Pacific Railroad), and secured 
on that road alone, leaving §7,000,000 to the 
Pacific road proper. It is not regarded as 
necessary on this application to determine 
whether the averment of the bill or of the an- 
swer as to the exact amount of bonds issued 
to the Pacific Railroad is correct. 

In 1864, the road not being completed, the 
legislature of Missouri authorized the compa- 
ny to borrow $1,500,000, payable in four, five, 
and six years, and to secure it by a first lien 
on the road west of Dresden— the state waiv- 
ing, for this purpose, and to this extent its 
priority of lien. 

In 1866 the road was finished and put in 
running order to the west line of the state, buc 
in order to effect this the company had, in 
1865, received aid from St. Louis county to 
the amount of $700,000. On the 31st day of 
March, 1868, the act was passed the validity 
of which so far as relates to its fifth section 
is the only question which this case on its 
merits presents. At this time the road is stat- 
ed in the bill to have been in bad condition 
as to repairs and equipments, and the com- 
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pany owed a floating debt of §1,092,848, an 
unadjusted debt of about §200,000, and the 
first instalment of the Dresden bonds, 
amounting to §300,000. Of its stock, §3,- 
014,500 was beld by citizens and municipali- 
ties of Missouri— over $2,000,000 by St. Louis 
city and county, or tax-payers therein. The 
company had failed, since July, 1859, to pay 
interest on the state bonds. 

aieanwhile the new constitution of the state 
had been adopted, which went into efEect 
July 4, 1865. In the body of the constitution 
(article 11, § 15), is this provision: "The gen- 
eral assembly shall have no power, for any 
pui-pose whatever, to release the lien held by 
the state upon the railroad." In addition to 
this a constitutional "ordinance for the pay- 
ment of state and railroad indebtedness" had 
been adopted which went into effect June 6, 
1865. This ordinance provided for the levy 
of a heavy annual tax upon the Pacific Rail- 
road and other roads, to be "appropriated to 
the payment of principal and interest now 
due, or hereafter to become due, upon the 
bonds of the state, or the bonds guaranteed 
by the state, issued to the aforesaid railroad 
companies." 

By the fourth section of the ordinance it is 
provided, that "should either of said compa- 
nies refuse or neglect to pay said tax as here- 
in required, and the interest or principal of 
any of said bonds, or any part thereof, re- 
main due and unpaid, the general assembly 
shall provide by law for the sale of the rail- 
road and other property, and the franchises 
of the company that shall be thus in default, 
under the lien reserved to the state, and shall 
appropriate the proceeds of such sale to the 
payment of the amount remaining due and 
unpaid from said company." And the fifth 
section of this ordi.nance provides that "when- 
ever the state shall become the purchaser of 
any railroad, or other property, or the fran- 
chises sold as hereinbefore provided for, the 
general assembly shall provide by law in 
what manner the same shall be sold for the 
payment of the indebtedness of the railroad 
company in default, but no railroad or other 
propei-ty, or franchises pm-chased by the 
• state, shall be restored to any such company 
until it shall have first paid in money, or in 
Missouri state bonds, or in bonds guaranteed 
by the state, all interest due from said com- 
pany; and all interest thereafter accruing 
shall be paid semi-annually in advance, and 
no sale or other disposition of any such rail- 
road or other property, or their franchises, 
shall be made without reserving a lien upon 
all the property and franchises thus sold or 
disposed of, for all sums remaining unpaid; 
and all payments therefor shall be made in 
money or in the bonds or other obligations of 
the state." 

With these provisions of the constitution 
and constitutional ordinance in force, and in 
this condition of the company as respects its 
road and its indebtedness to the state and to 
others, the legislature passed the act of 
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March 31, 1868. Laws 1868, p. 114. This act 
is entitled "An act for the sale of the Pacific 
Railroad, and to foreclose the state's lieu 
thereon, and to amend the charter thereof." 

"Sec. 1. The governor is hereby directed 
and required to sell the Pacific Railroad and 
its appurtenances, and all property belong- 
ing thereto, in accordance with the provisions 
of section 5 of this act, and an act entitled 
'An act to expedite the construction of the 
Pacific Railroad and of the Hannibal & St. 
Joseph Railroad,' approved February 22, 
1851. 

"Sec. 2. Upon the sale of the road, as pro- 
vided in the foregoing section, the price and 
the sum for which the same shall be sold 
shall not be less than eight millions and three 
hundred and fifty thousand dollars, payable- 
to the state treasurer, in bonds of this state 
or in money, within ninety days from the- 
date of sale. No bid, except the bid of the 
governor on behalf of the state, shall be ac- 
cepted, imless there is paid to the state treas- 
urei", who shjlU attend the sale, an amount 
of not less than three hundred thousand dol- 
lars in such bonds or money, as a part of the- 
purchase money, to be paid when the road is 
stricken off; and such bonds or money shall 
be forfeited to the state in case the purchaser 
or purchasers shall fail to pay the amount 
of purchase money bid within the time above 
provided for. Such sale shall take place at 
the east front door of the court house, in the 
city of St. Louis, between the hours of ten 
o'clock in the forenoon and four o'clock in the 
afternoon. 

"If said sum of eight millions three hun- 
dred and fifty thousand dollars is not realized 
at such sale, the governor shall, by himself 
or agent, buy in the same for and in the 
name of the state of Missouri." 

Section 3 is not important in the questions 
before the court 

"Sec. 4. Upon the payment) of all the pur- 
chase money as specified in section 2 of this 
act, and upon the delivery of an obligation 
in conformity with section 3 of this act, the 
governor shall execute a deed to the pur- 
chaser or pvu-chasers, conveying all such right, 
title, and interest, in and to said Pacific Rail- 
road, its franchises, appurtenances, and the 
property belonging thereto, as are subject to 
the lien of this state." 

Then follows section 5, which is the one on 
which the principal question made in this case 
turns: — 

"See. 5. If the Pacific Railroad shall, at any 
time within ninety days after the first day of 
April, 1868, pay into the treasury of the stjate 
the sum of three hundred and fifty thousand 
dollars, in the bonds of this state or in money, 
tlien, and in that event, the governor shall 
not advertise said road for sale; and if the 
said company shall, within ninety days thei-e- 
after, pay into the state treasury an addi- 
tional sum equal to five millions of dollars in 
all (the same being either in cash or Missouri 
state bonds), the governor shall, upon the 
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production of tlie receipts of tlie state treas- 
urer for said amounts, execute and deliver to 
the said Pacific railroad company a deed of 
release for all claims, title, and interest, 
which the state of Missouri has in and to the 
said Pacific Railroad, its property and ap- 
purtenances; and the said Pacific Railroad 
Company shall, from and after the delivery 
of said deed, be fully discharged from all 
claims or debts due to the state, and all lia- 
bility growing out of the issue of the bonds 
of the state to aid in the construction of said 
road, and no sale shall, in that event, take 
place under this act. If, however, for any 
cause, the said company shall be tmable to 
pay the additional sum as herein provided, 
the governor shall proceed to advertise said 
road; but if the said company shall, during 
the pendency of said advertisement, pay into 
the state treasury the additional sum, with 
interest thereon from the first day of October", 
18G8, at the late of six per cent per annum, 
then, and in that case, no sale of said road 
shall take place, and the governor shall exe- 
cute and deliver to the said Pacific Railroad 
Company the deed of conveyance and release 
provided for in this act, and the said Pacific 
Railroad Company shall be exempt from all 
the liabilities and obligations herein specified; 
but in case the said company shall, after the 
payment of three hundred and fifty thousand 
dollars above stated, fail to pay the additional 
sum specified (being the remainder of the five 
millions), then, and in that case, the sum 
fii-st paid shall be forfeited to the state." 

It is admitted that the company within 
ninety days paid into the state treasury the 
$350,000, and within ninety days thereafter, 
the balance of the ?5,000,000, and received a 
deed from the governor in pursuance of the 
act releasing and discharging it and its prop- 
erty from all liens and claims on the part of 
the state, and from all liability growing out 
of the issue of the bonds of the state to aid 
in the construction of its road. 

In order to retire the Dresden bonds and to 
raise the ?5,000,000 to be paid to the state 
and to put its road in repair, the company, 
on July 15, 1868, made a mortgage to the 
plaintiffs as ti'ustees, to secure $7,000,000 of 
bonds. This mortgage recites the act of 
March 31, 1868, and it was the professed in- 
tention to make it after the payment of the 
$5,000,000 to the state, and upon payment of 
the Dresden bonds a first lien on the entire 
Pacific road, its property and franchises. 
Subsequently, on July 1, 1871, a second mort- 
gage was made by the company for ?3,000,- 
000, the proceeds of which it is alleged were 
exclusively used in improving the road and in 
purchasing rolling-stock. Both of these mort- 
gages are outstanding and unpaid, as also 
another mortgage for $800,000 secured upon 
certain lands in St. Louis purchased for depot 
purposes. 

In March, 1873, the general assembly of 
Missouri adopted a concmTent resolution re- 
citing that grave doubts had arisen as to the 



constitutionality of the act of March 31, 180S, 
and directing the attorney general of the 
state "to institute and prosecute all suits and 
other proceedings at law and in equity requi- 
site and necessai-y for the purpose of testing 
and causing to be deteimined by the supreme 
court of the state of Missouri, the constitu- 
tionality of said act, and to institute and 
prosecute such suits and proceedings at law 
and in equity as may be requisite and neces- 
sary to protect and enforce all the rights, in- 
terests, and claims of the state against tlie 
Pacific Railroad (of Missouri)." 

Under this authority, the governor, by the 
advice of the attorney general and his asso- 
eite counsel, has resolved to proceed, not by 
suit, but by advertising the road and its ap- 
purtenances for sale under the original statu- 
tory lien in favor of the state. This proceed- 
ing on the part of the state authorities as- 
sumes that the fifth section of the act of 
Slarcli 31, 1868, is unconstitutional; that 
the statutory lien of the state is yet in full 
force, and that it is the first lien on the Pa- 
cific road, its property, and appurtenances; 
and if this assumption is well founded in 
point of law, the proposed sale, if made, 
would cut off the moi-tgage to the plaintiffs, 
and the rights of the holders of the seven mil- 
lions of bonds secm-ed thereby. On the other 
hand, if the fifth section of the act of March 
31, 1868, is not unconstitutional, then the 
state has no lien to be enforced, and the pro- 
posed sale, if made, would be wholly nuga- 
tory. 

On the merits, the controlling question in 
the case, therefore, is, whether the fifth sec- 
tion of the act of 1868 violates some provi- 
sion of the constitution or constitutional ordi- 
nance of the state. 

Before reaching this question, some objec- 
tions of a preliminaiy nature to the case' 
made by the bill must be determined. 

1. It is insisted by the attorney general of 
the state and his associate counsel that the 
plaintiffs have no sufficient authority, inter- 
est, or title, to enable them to maintain this 
suit or ask the relief sought The plaintiffs 
are the trustees of the bondholders under the 
mortgage of July 15, 1868, for $7,000,000. * 
The bondholders are numerous and widely 
scattered, and the plaintiffs holding the title 
to the raili-oad and property mortgaged to 
secure the bonds have a right, as representing 
the bondholders, to apply for judicial inter- 
vention to have the respective rights of the 
state and of themselves settled before any 
sale is made or attempted. If they are right 
in the position they take in the bill the state 
is wrong, and has no right to sell the road 
or offer to sell It The effect of advertising 
the road for sale by the governor, under the 
advice of the attorney general and the able 
counsel associated with him, could not be 
otherwise than seriously to depreciate the 
value of the bonds secured by the mortgage 
to the plaintiffs; and this injurious effect 
would be greatly increased if a sale were 
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actually to be made in advance of a legal de- 
tei'mlnation of the respective rights of the 
parties. 

2. The next objection relates to the parties 
defendant. 

It is insisted that "the governor and attor- 
ney general of Missouri cannot toe enjoined in 
the federal court from proceeding under the 
statutes of the state to foreclose the state 
lien, unless those statutes. are in conflict with 
the constitution of the United States." 

This statement of the objection, taken from 
the brief of the learned counsel for the state, 
concedes, by implication, that if the statutes 
of the state do conflict with the federal con- 
stitution then the federal courts may, in a 
proper case, enjoin the ageuts or officers of 
the state. The mere fact that a state ofiicer, 
whatever may be his grade, is a party, does 
not defeat the equity jurisdiction of the Unit- 
ed States circuit court, although the state 
may be the real party in interest, and cannot, 
as such, be brought before the court. This 
was decided by the supreme com*t of the 
United States in the case of Osborne v. Bank 
of U. S., 9 Wheat. [22 U. S.] 783, and the 
docti'ine has been frequently reafiirmed. It 
was asserted and applied by that tribunal 
during the present year, in the case of Davi& 
V. Gray [16 Wall. (83 U. S.) 203]. The cases 
are there cited by Mr. Justice Swayne, and 
there is no call upon us to go over the same 
ground. In the case before us the state of 
Missouri is asserting simply the right of a 
creditor, or lien-holder, and not any right in 
her sovereign character. In the language of 
the supreme court of Missouri, "The govern- 
or, in tlie sale of the roads, is not acting in his 
political or executive capacity; he is not car- 
rying out any of the powers delegated by the 
constitution; he is simply acting as a special 
agent, in obedience to power committed to 
him by an act of the legislature, which saw 
proper to intrust him with the particular 
function; but it might have devolved the duty 
upon any other person as well." State v. 
McKay, 43 Mo. 599. 

If the fifth section of the act of March 31, 
1868, is constitutional, it, and the proceedings 
had under it, and the deed of the governor, 
do constitute a conti-act between the state of 
Missouri and the company, which is under the 
protection of that provision of the constitu- 
tion of the United States which prohibits a 
state from passing "any law impairing the 
obligation of contracts." Article 1, § 10. If 
that conti-act is valid, or the deed of the gov- 
ernor in 1868 to the company is effectual, any 
attempt by the governor, under the concur- 
rent resolution of March 21, 1873, to enforce 
a lien which was satisfied, would be in viola- 
tion of the rights of tlfe company and its 
mortgage bondholders, and presents a fitting 
and proper case for the cognizance of the 
federal tribunals. 

3. We are thus brought to the substantial 
question in the case, viz: the constitutionality 
of the fifth section of the act of 1868. We 



proceed to notice the several grounds upon 
which the state claims this section to be in 
violation of the constitution. It is urged that 
it is void because it was a special law, in con- 
travention of the last clause of section 27 of 
article 4 of the constitution, by which it is 
provided that "the general assembly shall 
pass no special law for any case for which 
provision can be made by a general law, but 
shall pass general laws providing, so far as 
it may deem necessaiy, for the cases enumer- 
ated in this section, and for all other cases 
where a general law can be made applicable." 

It is a sufficient answer to this objection to 
state that this is not one of the enumerat- 
ed cases, and that the supreme court of the 
state of Missouri has recently decided that it 
is for the legislature, and not for the courts, 
to determine when a general law can be made 
applicable: State v. County Com-t of Boone 
Co., 50 Mo. 317. And such seems to be the 
prevailing view elsewhere taken: Cooley. 
Const. Lim. 129, note; Dill. Mun. Coip. § 26, 
and cases cited. 

It is next insisted that the fifth section of 
the act of 1868 is void, because it violates sec- 
tion 32 of article 4 of the constitution of Mis- 
souri, which provides that "no law enacted 
by the general assembly shall relate to more 
than one subject, and that shall be expressed 
in the title; but if any subject embraced in 
an act be not expressed in the title, such act 
shall be void only as to so much thereof as 
is not so expressed." The title of the act of 
1868 is, "An act for the sale of the Pacific 
Kailroad, and to foreclose the state's lien 
thereon, and to amend the charter thereof." 
Similar provisions exist in many of the state 
constitutions, and they have been often con- 
strued to require only the general purpose 
(which must be a single one) of the statute to 
be fairly indicated by its title. Cooley, Const. 
Lim. 141-144; Dill. Mun. Coi-p. § 28, and cases 
cited. Different and ineongmous subjects are 
not brought together in the act of 1868, but 
the provisions as to the sale of the road, and 
the foreclosure of the state's lien thereon, re- 
late to but one subject witliin the meaning 
of the constitutional provision, and this sub- 
ject is expressed in the titie. The manner in 
which the lien of the state may be foreclosed 
will be considered hereafter. 

It is next urged that the statutory lien in 
favor of the state was reserved by it, not 
exclusively for its own indemnity, but for 
the benefit of the holders of its bonds, and 
therefore the state, holding the lien merely 
as a trustee for its bondholdei's, could not re- 
lease such lien while its bonds were outstand- 
ing, as they still are. None of the holders 
of these bonds are here, and it is not needful 
that we should inquire what equities they 
might have should the state refuse to pay 
them, and should they apply for relief against 
the railroad company or its property. I am 
inclined to think, however, that the form of 
the transaction indicates the intention of the 
parties. The state issued its bonds, and these 
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were negotiated and taken upon the state's 
"faith and credit," without any accompanying 
security. To indemnify itself, the state pro- 
vided for, and received, a mortgage upon the 
road of the company, and a pledge of its net 
tolls and income. Then- comes the further 
provision that the companies shall punctually 
pay the interest and principal of the bonds, 
but if they fail to do so, the state may sell 
the road to others, or buy it in itself, to be 
thereafter disposed of as the legislatui-e may 
direct. 

It could not be maintained, we think, that 
if a sale were made by the state to a third 
person, that he would take it subject to a lien 
in favor of the holders of the bonds of the 
state. Such a view seems to be inconsistent 
with the provisions of the act under which 
the aid was given, and the lien reserved to 
the state, with the provisions of the fourth 
and fifth sections of the constitutional ordi- 
nance, as expounded by the supreme judges 
(37 Mo. 129, 134^ and with the entire state 
legislation on the subject of disposing of roads 
purchased by the state under the lien reserv- 
ed to it.- The judges, in their answer to the 
governor, distinctly say, thai ''when the state 
becomes the purchaser of the railroad, under 
the lien reserved, both the lien and the former 
company are extinguished. The state remains 
liable for her own bonds, and owns the rail- 
road, and the state may sell it without re- 
sei'ving a lien for the whole indebtedness of 
the former company, but only for the unpaid 
balance of the purchase money." 37 Mo. 134. 

But the principal objection to the fifth sec- 
tion of the act of ilarch 31, 1868, is, that it is 
in conflict with section 4 of the constitutional 
ordinance, and with section 15 of artide 11 
of the constitution, before quoted. The con- 
stitutional ordinance, in the event of the de- 
fault therein specified, directs that "the gen- 
eral assembly shall provide by law for the 
sale of the railroad, and other property, and 
the franchises of the company that shall be 
thus in default under the lien reserved to 
the state." Section 15' of article 11 of the 
constitution is, that "The general assembly 
shall have no power, for any purpose what- 
ever, to release the lien held by the state 
upon any railroad." 

By force of these provisions, it is insisted 
by the counsel in the interest of the state: 
(1) That the state legislature is thereby pro- 
hibited from making or authorizing any sale, 
unless by public auction; (2) that such sale 
must be for the whole amount of the bonds 
of the state; and (3) that the sale or disposi- 
tion to the company, under the fifth section of 
the act of 1S68, of the interest of the state 
under its lien is a release of the lien con- 
trary to the fifteenth section of the eleventh 
article of the constitution, above quoted, and 
that it would be so, even though the state 
should receive from the company the full 
value of the property and interests covered 
by its statutory mortgage. 

In neither the fourth nor the fifth sections 



of the constitutional ordinance, nor in the- 
body of the constitution, can be found any 
provision fixing the price at which the roads 
shall be sold, either to third pei*sons or to th& 
state, and if bought by the state, at what 
price they shall be resold to others. Of this 
opinion, it seems, were the state supreme 
judges, for, in their oflicial answer to the 
governor, they say: "If the state could never 
sell the road without resei-ving a lien for the 
whole indebtedness of the former company 
to the state, she might never be able to sell at 
all, and so be in a worae condition than she 
was before." 37 Mo. 134. There being no 
restriction in the constitution or organic law 
as to the amount at which the roads might 
be sold, it follows that this was a matter 
wholly within the control of the legislature, 
and that counsel are mistaken in supposing 
that any sale by the state must be for the 
whole amount of bonds issued or guaiunteed 
by the state, and the interest thereon. No 
such construction, so far as I can discover, 
has ever been adopted in any legislative act, 
but always the contrary one; and sales for 
vastiy less than the lien of the state have 
been legislatively authorized or confirmed, 
and such confirmation approved by the su- 
preme court. See, on this point, the case of 
State V. McKay, 43 Mo. 594, relating to the 
sale by the state of the Iron Mountain road. 
Aecoi'dingly this very act of March 31, 1868, 
provided, if §8,350,000 should not be bid or 
realized at the sale, that the governor should 
buy in the road in the name of the state; and 
the state, in case a sale was made, assumed 
$700,000 and interest due on the bonds issued 
by the county of St. Louis, and also ?650,000 
of the floating debt of the company. The 
state therefore authorized a sale of this road 
for $7,000,000 net, which was confessedly 
some millions less than the amount for which 
the company is liable on account of the state 
bonds. It can scarcely be doubted if such a 
sale had been made that the purchaser would 
have obtained, as against the state, a perfect 
title, and yet the state would have received 
but $7,000,000. 

The practical effect of such a sale would 
have been to annihilate all the stock and all 
the interest of the stockholders in the road. 
The stock of counties and municipalities of 
the state, obtained in exchange for their 
bonds, would have been sacrificed, except 
the amount assumed for St. Louis county. 
The floating debt of the company, except the 
portion assumed by the state, would never 
have been paid. 

But such a sale was not made, for by the 
fifth section of the act the company, in con- 
sideration of $5,000,000 paid to the state, re- 
ceived a "full discharge from all claims or 
debts due the state, and all liability growing 
out of the issue of the bonds of the state to 
aid in the construction of its road." This 
left the corporation in esse— preserved the 
stock and the interest of the stockholders — 
and gave to the unsecured creditors of the 
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company the opportunity to obtain payment 
from it. If it were in the province of tlie 
court to pass judgment as to whetlier it were 
better to have sold to others outright for $7,- 
000,000 net, with the consequences above 
pointed out, or to the company for $5,000,000, 
could -we say that the le^slature acted un- 
wisely in adopting the fifth section? 

In examining the ti-ansaction, we must look 
at substance rather than form— and in effect 
it was a sale of the state's interest to the 
company for ?o,000,000. The legislature had 
the power to order a sale, and not being re- 
strained by the constitution, it necessarily 
had the power to fix the price and terms of 
the sale. It could have authorized the sale 
for §5,000,000 to a third person— why not to 
the company for the same amount? There be- 
ing no limitation in the constitution as to the 
price at which the general assembly might 
authorize the state to sell the road or to buy 
it in, or to re-sell it, the amount which the 
state would fix upon as the value of its se- 
curity would, after all, depend upon legisla- 
tive judgment. If the state had purchased 
for the ?8,350,000 it might afterwards have 
sold it for any price it might see fit to take, 
whether more or less than that sum. The 
state agreed to take and did receive from the 
company the $3,000,000. The money was 
raised upon the mortgage and bonds which 
the present plaintiffs are here to protect. This 
mortgage was made and the money borrowed 
on the faith of the action of the state, and it 
was by this that the $5,000,000 were secured 
which was paid to the state and which it still 
retains. It was- by this means that $1,500,000 
of the Dresden bonds secured by a first lien 
on the west sixty-five miles of the road were 
paid. A second mortgage for $3,000,000 was 
made, and the money thus borrowed is al- 
leged, and the answer does not deny the alle- 
gation, to have been used in ironing, repair- 
ing, and equipping the road. It is plain that 
this money was advanced on the faith of the 
legislation of 1868, and this appears on the 
face of the mortgage to the plaintiffs. These 
mortgages would have been worthless se- 
curities if it had been understood that the 
state still had a lien upon the road for the 
$7,000,000 and the nine or ten years' interest 
thereon, and this fact the state must be taken 
to have known when it received the $5,000,- 
000, which was really the money of the bond- 
holders and not of the company. Five ses- 
sions of the general assembly of Missouri met 
before any steps were taken to question the 
validity of the transaction in 1S68; and it is 
manifest that that transaction cannot now be 
overthrown except by sacrificing the interest 
of men who have in good faith parted with 
their money on the strength of the legisla- 
tion", acts, conduct, and acquiescence of the 
state. Looking back upon the transaction, I 
cannot say that the agreenaent to release the 
security of the state for $5,000,000 should, un- 
der the circumstances, and as respects the in- 
nocent mortgagees of the company, be held 
17FED.CAS. — 65 
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to be such a release as was forbidden by the 
constitution. The state had released or waiv- 
ed its first lien on the North Missouri Rail- 
road, receiving no consideration therefor, and 
agreed to take a second lien. This was at or 
about the time the constitutional convention 
was in session, and undoubtedly it was such 
a transaction that was in the contemplation 
of the convention and the people when they 
adopted the provision prohibiting the state 
from releasing its lien on any raih-oad. It 
was not intended to prohibit the release of a 
lien for full value; and of such value the leg- 
islature was left to be the judge, and with its 
judgment the people of the state must be con- 
tent It is urged by coimsel that this view 
makes the constitutional provisions of little 
value, since it leaves it in the power of the 
legislature to sacrifice the interests of the 
people by corrupt or injudicious bargains, 
and the court is appealed to to prevent the 
sacrifice which, it is claimed, the act of 1868 
decreed. But we have only to deal with the 
question of legislative power; and the legis- 
lature, as the representative of the state as 
a nfortgagee, and as the representative of her 
other interests, has full power except so far 
as restrained by the constitution. If it had 
been thought that the legislature could not 
have been trusted with the sale or disposition 
of the state's interest as to the amount to be 
received, undoubtedly additional resti'aints 
would have been imposed. 

The state was not disabled from releasing 
its security on receiving full value for it, and 
of its value it was left by the constitution to 
be the judge— so left because there was noth- 
ing to resti-ain it. 

I feel quite clear in the conviction that the 
equities of the bondholders under the plain- 
tiffs' mortgage are superior to those of the 
state, and on this ground (reserving all ques- 
tions of rights as between the company and 
the state), and on the ground that in case 
of controversy as to priority of lien, the prior- 
ity ought to be settled before an irredeema- 
ble sale is made, I award a temporary injunc- 
tion; but with leave to defendant to move to 
dissolve it before Mr. Justice MILLER and 
myself, should he be present at the Septem- 
ber term of the court in St. Louis, or before 
Judge KREKEL and myself at the regular 
term at Jefferson City. Meanwhile, the is- 
sues may be made up and proofs taken un- 
der the rules, 

NOTE. Provision of constitution requiring 
subject to be expressed in title of legislative 
act: State v. Miller, 45 Mo. 495: State v. La- 
fayette County Court, 41 Mo, 39; People v. 
Hills, 35 N. Y. 449; People v. Commissioners 
of Highways, 53 Barb. 70; Chiles v. Monroe, 4 
Mete. (Ky.) 72; Dill. Mun. Corp. § 2S, and cases 
cited; Gooley, Const. Lim. 81, 141, and cases 
cited. 

The New York constitution of 1846 (section 
4, art. 7) contained the following provision: 
"The claims of the state against any incorporat- 
ed company, to pay the interest and redeem the 
principal of the stock of the state loaned or ad- 
vanced to such company, shall be fairly en- 
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forced, and not released or compromised." In 
the case of Darby v. Wright [Case No. 3,574], 
this provision was construed, and subsequent 
legislation, authorizing, on certain conditions, a 
railroad company to issue its bonds to relay the 
road and complete certain improvements, and 
providing that such bonds should have priority 
of lien over the mortgage to the state, was sus- 
tained. The opinion of Hall, J., tends to sus- 
tain the conclusion reached in the principal ease. 

[NOTE. A perpetual injunction was granted. 
Case unreported. The cause was taken, on an 
appeal, to the supreme court, where the decree 
of this court, awarding the injunction, was af- 
firmed; Messrs. Justices Miller and Davis dis- 
senting. 22 Wall. (89 U. S.) 351.] 



MURGATROTD (DUSAR v.). See Case No. 
4,199. 



Case No. 9,943. 

MURGATROYD v. McLURE. 

[4 Dall. 342.] 

Circuit Court, D. Pennsylvania. April Term, 
1800. 

Prize — Cosdemnatiox in Fokeign Couut — 
Replevin. 

Replevin, for the ship Mt Vernon, The 
defendant claimed property, under a capture 
and condemnation as prize; in the French 
court of prizes, established at the city of St. 
Domingo, in the island of St. Domingo, im- 
der the circumstances stated in the reports of 
the trials, relative to the same ship. Murga- 
troyd V. Crawford, 3 Dall, [3 U. S.] 491; Dun- 
canson v. McLure, 4 Dall. [4 U. S.] 30S. 

CHASE, Circuit Justice, declared, that the 
whole transaction, between Murgatroyd and 
Duncanson, was a mere cover, to evade the 
laws of the United States; tbat the former 
was a mere trustee for the latter; and that, 
having been paid the full price for the ship, 
he had no property, on which the replevin 
could be maintained. 

The plaintiff suffered a non-suit. 



Case No. 9,944. 

The MURIEL. 

WILLIAMS V. SHALLCROSS. 

[7 Wkly. Notes Cas. 147.] 

District Court, E. D. Pennsylvania. Nov. 14, 
1877. 

Affbeight-memt— Peril op the Sea — Fkeight — 

Partial Loss of Cakgo — Borden of 

Proof — " Output. " 

1. A claim for freight on a part of a cargo, 
ruined by sea water so as to lose its character 
entirely, not sustained; the libellant failing to 
show the quantity so ruined. 

2. Quaere as to the liability of a consignee 
in such a case, where the quantity is ascertain- 
able. 

(1) Libel by Shallcross, owner and con- 
signee of a cargo of potatoes, against the brig 
Muriel, for loss of a part of the cargo by wet- 
ting by sea water. (2) Libel by Williams, 
master, against the cargo, for freight. In 



December, 1876, Hyndman shipped a cargo 
of potatoes upon the brig, to be carried to 
Philadelphia, freight at the rate of twenty 
cents per Winchester bushel, payable on the 
"output" by consignee. The master signed 
bills of lading by their terms exempting the 
ship from liability for loss ax'ising from "perils 
of the sea," and receipting for 8,390 bushels, 
"more or less." Upon arrival, tlie master deliv- 
ered to Shallcross, who had purchased the bill 
j of lading, 6,937 bushels in good condition, but 
. the balance had become utterly destroyed by 
I the action of sea water, and was a mere 
mass of mash. The consignee refused to re- 
I ceive this part or to pay freight therefor. 
The master then shovelled the mash over- 
board, without any measurement of its quan- 
tity, and sued for his freight. The suit for 
damage, being the first of the above actions, 
was first heard, and involved principally 
questions of fact in respect to storage. 

Mr. Roney, for libellant in first case, and 
for respondent in second. 

Mr. Flanders, for respondent in first case, 
and for libellant in second. 

THE COURT (OADWALADER, District 
Judge). We have here a perishable cargo, 
with a voyage of extraordinary duration, and 
weather, which, however described by the 
witnesses, appears by the log to have been 
at a certain period tempestuous. The pre- 
pondei*ating tendency of the proofs is that 
the cause of the damage suffered was wet- 
ting by water. The occurrences of the voy- 
age suffice to explain this. The master of 
the vessel is therefore not liable to the mer- 
chant unless by reason of bad stowage. The 
question as to stowage is two fold: First. 
Was there proper and sufficient dunnage? 
On this point I do not think that the case of 
the libellant is made out on the law and the 
facts. Secondly. Is the proof of the ground- 
ing and shipping of water in the East river 
sufficient to show that the cai-go therefore 
taken in was wetted so that it was improper 
to complete the lading without reference to 
that occurrence? On this point, if the deci- 
sion depended on the examination in chief of 
the steward, the decree should, I think, be 
for the libellant But in the steward's cross- 
examination, he says that he did not see any 
shipping of water, and the master and the 
mate testify that no water was taken in. 
The case of the libellant is one of great hard- 
ship, but the libel must be dismissed with 
costs. 

Decree accordingly. 

An appeal was taken, but subsequently dis- 
continued, whereupon the suit for freight 
proceeded (being the second of the above ac- 
tions). 

Mr. Flanders, for libellant. 

The purpose of the shipowner is to be paid 
for the space occupied, and for the transpor- 
tation of the cargo. If its condition was un- 
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sound, that, it has already been decided, was 
no fault of the ship. And if its condition, 
whether arising from a peril of the sea, or 
from its intrinsic nature or character, is 
such that the quantity cannot be determined 
at the port of destination, then the criterion 
is, the quantity taken in at the poxt of ship- 
ment. Upon that quantity the freight is to 
be paid. Steelman v. Taylor [Case No. 13,- 
-•549]; Dakin v. Oxley, 33 Law J. C. P. 115; 
Oarrett v. Melhuish, 4 Jur. (N. S.) 943; Gib- 
son V. Sturge, 10 Exch. 022; Frith v. Bar- 
ker, 2 Johns. 327; 1 Pars. Shipp. & Adm. 218. 

Mr. Roney, for respondent. 

The cargo not remaining in 'specie, and not 
having been lost by an intrinsic defect, but 
by a "peril of the sea," the vessel is relieved 
from liability, but the consignee is relieved 
in like manner from the payment of the 
freight 

April 12, 1879. THE COURT (BUTLER, 
District Judge), after referring to the former 
ease, said, in substance: 

We are now called upon to determine 
whether the respondent is liable for freight 
on this part of the cargo. He says it was 
not delivered, was lost on the voyage; that 
this rotten mass of slush was not in any 
sense potatoes. If this is true he is not lia- 
ble. But the libellant denies that it is true. 
He contends that no part of the cargo was 
lost in the sense here involved, urging that 
the change in form and character of the part 
under consideration, and the consequent de- 
terioration in value, is unimportant; that al- 
though the potatoes assumed a different 
shape, they, nevertheless, continued to be po- 
tatoes. 

The legal principles involved are familiar 
and simple, but the novelty of the facts ren- 
ders their application difficult There is, 
however, a preliminary question to dispose 
of before this point is properly reached. As 
before stated, the freight was to be paid, at 
the rate named in the charter paity, viz. 
twenty cents per Winchester bushel, on the 
"output." This involved a measurement at 
the port of delivery. The proofs show a 
measurement of only 6,937 bushels, on which 
the freight has been paid. The remain- 
der (here involved) was shovelled into the 
river, without ascertainment of the quan- 
tity, neith^ party treating it as if liable to 
freight It was susceptible of measurement 
—could have been weighed— without difficul- 
ty. How are we to ascertain the quantity? 
The able counsel for the libellant saw this 
difficulty, and very candidly acknowledged 
its seriousness on his attention being called 
to it He endeavors to surmount it by tak- 
ing the number of bushels stated in the bill 
of lading, and deducting therefrom the 6,937 
which were measured here. The difference, 
he argued, represents the quantity that was 
not measured. To this there are two objec- 
tions: First, that the bill of lading itself is 



indefinite. It states the quantity shipped to 
be 8,390 bushels, "more or less"; and, sec- 
ond, that the freight is to be paid, as we 
have seen, on the "output," giving to the 
shipper all advantages from shrinkage and 
diminution from every cause. If we knew 
the exact quantity shipped, we could not 
know or even approximate with cei'tainty the 
quantity brought here, treating the decayed 
mass thrown away as potatoes. For, both 
in bulk and weight, there was serious de- 
crease. Necessaiily this must have been so. 

The case of Gibson v. Sturge, 10 Exch. 622, 
is readily distinguished from this. There a 
quantity of wheat was shipped, to be paid 
for per bushel, without an exact ascertain- 
ment of quantity, but naming a given num- 
ber of bushels as an approximate amount 
Before reaching the poii; of delivery, it had 
so . swollen from contact with water as to 
render ascertainment of the exact quantity 
shipped impossible. From the necessities of 
the case, the court was compelled to take the 
approximate amount named, and charge the 
shipper accordingly. Aside from other dif- 
ferences between that case and the one be- 
fore us, it is quite sufficient that the necessi- 
ty which called for and alone could justify 
what was there done does not exist. The 
extent of this cargo, as before observed, 
could readily have been ascertained. 

jSTo asceilained amount of "output" being 
shown beyond that already paid for, we may 
postpone a consideration of the impoi*tant 
question first stated until its decision be- 
comes necessary. The libel must be dis- 
missed. 

Decree accordingly, with costs. Oral opin- 
ion. 



MURNET T. The SYLVESTER HALE. See 
Case No. 13.712. 

MURPHEY (WILKINGS v.). See Case No. 
17,663. 



Case Ho. 9,945. 

MURPHREY et al. v. OLD DOMINION 
INS. 00. 

[5 Ins. Law J. 297.] 

Circuit Court, E. D. North Carolina. June 
Term. 1875. 

Fire Ixsurasce—Applioation— False Repre- 
sestatioss. 

[1. Where the benefidaries of an estate make 
application for insurance on buildings consti- 
tuting part of the trust estate, representing 
themselves, in the application, to be the abso- 
lute owners of the property, this is a false rep- 
resentation which will vitiate the policy, where 
the representations are expressly declared to be 
warranties.! 

[2. Where the assured have signed the appli- 
cation, either personallv or by their agent, they 
are bound by the representations contained in 
it, although the same are shown to be in the 
handwriting of the insurance company's agent, 
unless they prove that the answers to the ques- 
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tions therein stated are not their answers, and 
Tvere not assented to by them.] 

On petition from superior court of Greene 
county. 

Faircloth & Granger, for plaintiffs. 

The plaintiffs in the abore-named action, 
complaining of the defendant, allege: 

1. That the plaintiffs, S. J. Mui*phrey and 
M. 0. Jlurphrey, were on the 1st of July, 
1874, and stiU are, partners, trading under 
the name and style of llurphrey & Co., and 
the plaintiff B. F. Jlui-phrey was then and 
still is the trustee of the said M. O. jMurphrey. 

3. That on the first day of July, 1874, in 
consideration of the payment by the plaintiffs 
to the defendant of the premium of forty dol- 
lars, the defendant, by their agent duly au- 
thorized thereto, made their policy of insm*- 
ance in writing, a copy of w^hich will be filed 
as a part of this complaint, and thereby in- 
sured the plaintiffs, Murphrey & Co., against 
loss or damage by fire to the amount of two 
thousand dollars upon their stock of general 
merchandise, such as is usually kept in a 
countiy store, contained in a one and a half 
stoiy frame shingle roof storehouse, occupied 
by said Murphrey & Co. as such, situated on 
what is known as the "Mui-phrey Farm," 
near Hookerton, Greene county. North Caro- 
lina. 

4. That on or before said July 1, 1874, the 
plaintiffs, Murphrey & Co., made in writing, 
and filed with the defendant, an application 
for said policy of insurance, which is filed as 
a part of this complaint. 

5. That at the time of making said applica- 
tion and insurance, and from then and until 
the fire hereinafter mentioned, the plaintiffs, 
Murphrey & Co., had an interest in the prop- 
erty insured as aforesaid, as the owners there- 
of, as follows: The said S. J. Murphrey one- 
half absolutely in her own right; the said 
M. O. Mm-phrey the other half absolutely as 
cestui que trust, and the plaintiff B. F. Mur- 
phrey holding the legal title absolutely to 
the latter half as trustee, for the sole use and 
benefit of the said M. O. Murphrey, to an 
amount exceeding the amount of said insur- 
ance. 

6. That on the 24th of July, 1874, said store- 
house, goods, and stock of general merchan- 
dise were totally destroyed by fire, the plain- 
tiffs on their part having duly performed all 
the conditions and stipulations of said appli- 
cation and of said policy of insurance. 

7. That the plaintiffs duly fulfilled all the 
conditions and stipulations of said applica- 
tion and of said policy of insm-ance on their 
part, and more than sixty days before the 
commencement of this action gave to the de- 
fendant due notice and proof of the fire and 
loss aforesaid as required, and demanded pay- 
ment of the said sum of two thousand dol- 
lars, which was refused before this action 
was commenced. 

8. That on said 1st of July, 1874, the prop- 
erty of the estate of J. T. H. Murphrey, de- 



ceased, independent of the property included 
in said insurance, was and still is more than 
sufficient to pay all debts and demands 
against said estate and the expenses of ad- 
ministering the same. 

William F. Dortch. for defendant 

The defendant, answering the complaint 
herein, says: 

1. That it is not ti-ue, as defendant is in- 
formed and believes, that the plaintiffs, S. 
J. Murphrey and M. O. Murphrey, were on 
the first day of July, 1874, and still are, part- 
ners. On the contrary, the defendant is in- 
formed and believes that they were then and 
are now married women, and the defendant 
is informed and believes that they have nev- 
ei- become free traders. That defendant is in- 
formed and believes that the said S. J. Mur- 
phrey was on the first day of July, 1874, and 
is now, the wife of D. A. IMurphrey, and that 
said M. O. Murphrey was at said date, and 
is now, the wife of B. F. Murphrey, her trustee. 

3. That paragraph third is true, except that 
the payment of forty dollars was made by the 
plaintiff B. F. Murphrey, as defendant is in- 
formed and believes, and defendant insured, 
not the plaintiffs, but Murphrey & Co., whom 
the agent of the defendant supposed to be the 
said D. A. Murphrey and B. F. Murphrey, the 
latter having made the application for insur- 
ance, and having signed the same, and fraud- 
ulently concealed from said agent the fact 
(if it was a fact) that the said S. J. Murphrey 
and M. O. Murphrey were interested in said 
goods, and having further fraudulently con- 
cealed the fact that the title to one-half of 
said goods was in himself as trustee of said 
M. O. Mmphrey, as defendant has been in- 
formed and believes he did. 

4. That paragraph fourth is admitted to be 
true, except that defendant is informed and 
believes that the application was made by 
B. F. Murphrey, and was signed by him in 
the name of Murphrey & Co. 

5. That defendant is informed and believes 
that paragraph fifth is not true. On the con- 
trary, defendant is informed and believes that 
said property insured was, in part the prop- 
erty of the said D. A. Mui*phrey and B. F. 
Murphrey, and that a portion thereof belong- 
ed to the estate of J. T. H. Slurphrey, who 
had recently died leaving a will, to which the 
said D. A. Mui-phi-ey qualified as executor. 

6. Defendant believes it to be tnie that 
said storehouse, and the goods and merchan- 
dise which were then in said storehouse, 
were desti'oyed at the time stated; but de- 
fendant says it is not true that plaintiffs, on 
their part, have duly performed- all the con- 
ditions and stipulations of said application 
and policy of insurance. 

7. That no part of paragraph seven is true, 
as defendant is informed and believes, except 
that plaintiffs demanded payment, which was 
refused, before this action was commenced. 
Defendant admits that more than sixty days' 
notice was given, but says that due notice 



[17 Fed. Cas. page 1029] 



(Case No. 9,945) MURPHREY 



aud proof of tlie fire and loss as required was 
never given. 

8. Defendant is informed and believes that 
paragraph eighth is not true. On the con- 
trary, defendant is informed and believes that 
the personal estate of the said J. T. H. Mur- 
phrey is largely insufficient to pay his debts. 

10. Defendant further says, upon informa- 
tion and belief, that the plaintiff B. F. Mur- 
phtey, at the time of the application for said 
insurance, not only concealed the true own- 
ership and value of said goods, but fraudu- 
lently represented the ownership thereof, and 
fraudulently represented the value thereof to 
be much more than they were really worth; 
that plaintiffs fraudulently claim to have lost 
goods by said fire, of much larger value than 
were in said store at the time of said fire. 
Wherefore the defendant demands judgment 
for costs, etc. 

The plaintiffs ask the court to instruct the 
jury as follows: 1. That the delivery over 
to the plaintiffs of the goods bequeathed in 
the testator's wUl vested in them the title 
thereto, and this without regard to the suffi- 
ciency of personal assets to meet the testator's 
liabilities. 2. That the defendant, not being 
a creditor, nor having any interest in the tes- 
tator's estate, cannot question the title as de- 
rived under the delivery and assent of the 
executor. 3. That the plaintiffs having the 
goods, and the right thereto, have an insur- 
able interest therein entitling them to main- 
tain the action. 4. That the plaintiffs had a 
perfect title, within the meaning of the condi- 
tions of the policy. 5. That if the jury be- 
lieve that the defendant's agent, R. S. Shields, 
only made inquiry as to the name of the firm 
to be Insm-ed, and the value of the goods, and 
upon that prepared the application and pol- 
icy, there was no misrepresentation or con- 
cealment vacating the policy. 6. That if no 
fraudulent representations or concealment 
were made, and the representations were hon- 
estly made as to the property insured and its 
value, the plaintiffs are entitled to recover 
the value of the goods, not exceeding the 
sum insured at the time of the fire. 

The defendant prays the court to instruct 
the jury: 1. That, under the contract con- 
tained in the policy of insurance mentioned in 
the complaint, the plaintiffs, Murphrey & 
Co., have' expressly warranted that all the 
statements made in their application for in- 
surance, filed with said complaint, are abso- 
lutely true. Bobbitt v. Liverpool & London 
& Globe Ins. Co., 66 N. C. 70. 2. That the 
burden of proving, to the satisfaction of the 
jury, that all of said statements are true, 
i-ests upon the plaintiff. 3. That if the jury 
find that any one or more of said statements 
were not true at the date of said application, 
to wit, on,the 1st day of July, 1874, the plain- 
tiffs are not entitled to recover. 4. That the 
plaintiffs having positively stated in their 
said application that an account of stock had 
been taken within four months just before 



the said 1st day of July, 1874, and having ad- 
mitted on the trial that no such account had 
been taken since the month of February, 
1873, they cannot maintain this action. 5. 
That the plaintiffs having positively stated in 
their said application that their title in the 
goods insured was "absolute," if the jury 
find that their said title was on the said 1st 
day of July in any respect less than absolute, 
they cannot maintain this action. 6. That 
what constitutes an "absolute title" is a ques- 
tion of law arising upon admitted facts, and 
the correctness of the copy of the will of J. 
T. H. Mmphrey, introduced in. evidence by the 
defendant, not being disputed, and the title 
to said goods being admitted to have been in 
the said J. T. H. Murphrey previously to his 
death, the plaintiffs' title in said goods was 
on the said 1st day of July not absolute, and 
they cannot maintain this action. 7. That 
the plaintiffs have not even offered to prove 
all the statements contained in the said ap- 
plication to be true, and must therefore fail 
in this action. 8. That the plaintiffs having, 
in their proof of loss, arrived at the value of 
the goods destroyed by a calculation which 
estimates the goods bought from Spiser to 
have been worth §3,200, when in fact they 
only cost J. T. H. Murphrey ?2,200, which 
value they state in their said proof to have 
been ?2,700, the defendant is entitled to have 
the said value reduced by ?1,000, and in no 
case can the plaintiffs recover to exceed $1,- 
700. 

BOND, Circuit Judge (charging jury). If 
the juiT find from the evidence that the title 
of the plaintiffs to the property insm-ed was 
derived from the testator, Josiah T. Mm*- 
phrey, who by his last will and testament de- 
vised the same to his son, B. F. Murphrey, to 
be held in trust solely for the use and benefit 
of Mary O. Murphrey, wife of said B. F. Mur- 
phrey, and her children by him, and, in case 
she should die without such children, then in, 
trust for the rest of his children and their rep- 
resentatives at the time of such death, and 
shall further find that the plaintiffs, by their 
agent, represented in their application for 
said insm'ance that their title to the propeirty 
insured was absolute, then the plaintiffs are 
not entitled to recover in this action; and if 
the jury find from the evidence that the said 
application for insurance was signed by the 
agent of the plaintiffs, though the same may 
be in the handwriting of the agent of the in- 
surance company's agent, they are bound by 
it unless they can show that the answers to 
the questions therein are not their answers 
or those of their agent, and that he did not 
assent thereto. And the measure of damages 
is the value of the goods destroyed at the 
time of the fire, not exceeding the sum in- 
sured by the policy. 

Verdict for plaintiffs of ?1,5P0, with interest. 
On motion of defendant a new trial was grant- 
ed, after which the case was compromised by 
payment of §800 and costs by defendant. 
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Case No. 9,946. 

In re MUEPHY. 

[10 N. B. R. (1874) 48.] 1 

District Court, M. D. Tennessee. 

BaNKROPTOT — IXSASITY — ReOPEXIXG THE ADJUDI- 
CATION'. 

_ Creditor of B. files a petition against him ask- 
ing his adjudication in voluntary bankruptcy. 
Ihe order to show cause was served on him, 
and on his default to answer he was adjudged 
a bankrupt, and after the appointment of an 
assignee, the property of B. was turned over 
to him, but no distribution among the creditors 
was ever made. Sometime thereafter, B. comes 
into court with a petition, supported by affida- 
vits, showing that he was non compos mentis 
at the time the debts of the petitioning creditors 
were created, as well as at the time of the insti- 
tution of proceedings and the adjudication, and 
until a very recent period. Held, that under 
the above state of facts, the application to set 
aside the default and subsequent adjudication 
should be granted, and B. now allowed to show 
cause why he should not be adjudged a bank- 
rupt. 

[Doubted in Re Weitzel, Case No. 17,3G5.] 
In bankruptcy. 

TRIGG, District Judge. Creditors of Alonzo 
Mm-phy filed a petition against him, asking his 
adjudication in involuntary banki'uptcy, some 
time in the year 1872. The order to shoAv 
cause was served on him, and on his default 
to answer he was adjudicated a bankrupt, 
and his propexty turned over to an assignee. 
The property in the hands of the assignee has 
never been disti-ibuted among the a-editors. 
Alonzo Murphy now comes in with a petition 
supported by affidavits, showing that he was 
non compos mentis at the time the debts of 
petitioning creditors were created, as well as 
at the time of the institution of proceedings, 
and the adjudication of bankruptcy, and until 
a very recent period. Under this state of 
facts, I cannot refuse the application to set 
the default and subsequent adjudication aside, 
and to allow Alonzo Murphy to show cause 
why he should not be adjudicated a bankrupt. 

NOTE. A. jury trial was subsequentlv had, 
and a verdict of insanity at the time of the ad- 
judication rendered; whereupon the court or- 
dered the assignee to restore the property to 
Murphy, [Case unreported.] 



Case 3S"o. 9,947. 

In re MURPHY. 

[1 TS^ooIw. 141.] 2 

Circuit Court, D. Missouri, Oct. Term, 1867. 

CON'STITUTIOSAL LaW— CRIMINAL OfFEXSES— EX 

Post Facto Law— Civil Rights. 

1. A person arrested in New Orleans in 1865, 
charged with offences committed in Mobile in 
1863, and tried at St Louis, must be discharged 
from confinement, in which he is held by sen- 
tence of a military commission, if the grand 
jury organized next after a list of prisoners so 

1 [Reprinted by permission.] 
- [Reported by James M. Woolworth, Esq., 
and here reprinted by permission.] 



held is furnished to the judges, do not present 
him to the court for trial. 

2. The act of Slarch 2, 1867 (14 Stat. 432), 
was intended to validate punishment of ofifend- 
ers, which would otherwise be invalid; to pro- 
tect from civil process persons who, under the 
president's orders, had, in striving to suppress 
the Rebellion, rendered themselves amenable to 
prosecutions. The provision to secure the first 
of these objects is unconstitutional, because it 
is ex post facto. 

[Cited in Moore v. State, 43 N. J. Law, 222.] 

3. So far as that act relates to civil rights, 
and affords protection against civil suits, it was 
within the competency of congress. Per Miller, 
Circuit Justice. 

The petitioner, William Murphy, was char- 
ged with the commission of grave offences in 
1863 at Mobile, in Alabama, and in 186i at 
Memphis. He was arrested in 1864 at New 
Orleans, and in 1865, at St Louis, was tried 
by a military commission, found guilty, and 
condemned to imprisonment in the penitentia- 
ry of Missouri. The president approved the 
finding of the commission, and issued his or- 
der that the pimishment be inflicted. After he 
was confined under this authority, a grand 
j jury in the federal courts of the district had 
been organized and attended the term, and 
been discharged without a bill of indictment 
against the prisoner. At the succeeding term, 
he presented this petition for a writ of habeas 
corpus, directed to the warden of the peniten- 
tiary. The above facts appeared by the re- 
turn. 

Mr. Noble, Dist Atty., in support of the 
return. 
Mr. Garesche, for petitioner. 

MILLER, Circuit Justice. The prisoner Is 
held by virtue of an order of the president of 
the United States, under and in conformity 
with the sentence of a military commission, 
which assembled in the city of St. Louis, in 
the fall of 1865, upon three charges. The 
first substantially charges him with having, in 
1863, conspired, in the city of Mobile, Ala- 
bama, with sundry persons, to destroy, within 
the Federal lines, steamboats and other prop- 
erty. The second charges him with the de- 
struction of the Champion, at oMemphis, in 
September, 1864. The third charges him with 
the destruction of the Mepham, between Mem- 
phis and Cairo, in September, 1864. Upon 
the fii'st two, he was found guiltyi and sen- 
tenced to a servitude of ten years m the Mis- 
souri penitentiary. Upon the third, he was 
acquitted. 

This dass of questions has lately been thor- 
oughly discussed by the supreme court, to the 
decision of which, this court, wnatever be the 
individual opinions, of its members, will ever 
pay the greatest respect In the case decided 
last winter, of Milligan, Bowles, and others, 
4 Wall. [71 U. S.] 2, the principles of the law 
relative to the trial of the citizen 'by a mil- 
itary tribunal were elaborately examined. 
The present, however, differs from that case 
in this particular— that the offences for which 
Milligan and his companions were tried had 
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■been committed in Indiana, Tvliere martial law 
liad never prevailed, and -wliere tlie courts 
■were always open for tlie trial of offences. 
Here this is not tlie fact The record shows 
that the offences for which Murphy was tried 
were committed, among other places, at Mo- 
bile, where the federal com-ts were then closed. 
They were open at the time and place of his 
arrest, that is, at New Orleans, and also- at 
the time and place at which he is alleged to 
have committed one of the offences, that is, 
at Memphis. But in our view of the matter, 
this is unimportant here. This court must 
tate notice of the fact that, at the time of his 
trifil, the federal courts had resumed their 
functions, and in any of them the petitioner 
could have been tried for any of the offences 
of which those courts had jurisdiction. 

The question, then, to he decided is, wheth- 
er the offence charged comes within the pro- 
visions of the act of the 3d of March, 1863 
[12 Stat, 755]. The supreme court of the 
United States imanimously concurred in the 
opinion that the act of 1863 authorized the 
president of the United States by proclama- 
tion to suspend, during the then existing Re- 
bellion, the writ of habeas corpus in any por- 
tion of the United States. Previously he had 
exercised this power, and the contest had 
arisen as to whether it had been vested in 
him or in congress. By this act, congress in- 
tended to assert its own right. Conferring the 
authority upon the president to exercise the 
power, they intended to imply that they 
thought he did not possess it by virtue of his 
own functions. But the 2d section of the act 
limits the power conferred, and imposes con- 
ditions upon its exercise. It provided that 
while the president, in defence of the public 
safety, might arrest a person and not be re- 
quired by a writ of habeas corpus to give the 
reason for the detention, yet such person was 
not to be detained beyond a limited period, 
unless proceedings in the courts of law were 
instituted against him. The secretaries of state 
and of war were required to furnish to the 
judges' of the courts of the United States a list 
of the names of all parties, not prisoners of 
war, resident in their respective jurisdictions, 
who then were, or afterwards should be, held 
in custody by the authority of the president, 
and were citizens of the states where the 
courts were open. If the grand jury organ- 
ized next after the list was furnished, failed 
to find a bill against a party confined upon 
the president's order, it was the duty of the 
court to discharge him. In the construction 
of this act, majority and minority opinions 
were given by the supreme court of the Unit- 
ed States in the Milligan Case, 4 Wall. [71 U. 
S.] 2. I quote from the opinion of the mi- 
nority, rendered by Mr Chief Justice Chase: 
"Indeed, the act seems to have been framed 
on purpose to secure the trial of all offences 
of citizens by civil tribunals, in states where 
these ti'ibunals were not interrupted in the 
regular exercise of their functions." 

The opinion of the majority of the court 



goes still further, and must be binding upon 
eveiy member of that court, whatever be 
his individual opinion. It says: "The dis- 
cipline necessary to the efficiency of the ar- 
my and navy required other and swifter 
modes of trial than are fm-nished by the 
common law eoux*ts; and in pursuance of tlie 
power confeiTed by the constitution, congress 
has declared the kinds of trial, and the man- 
ner in which they shall be conducted, for 
offences committed while the party is in the 
military or naval service. Every one con- 
nected with these branches of the public 
service is amenable to the jurisdiction which 
congress has created for their government; 
and while thus serving, sifrrenders his right 
to be ti'ied by the civil courts; and all other 
persons" (and these words are emphasized 
in the decision), "citizens of the states where 
the courts are open, if charged with crimes, 
are guaranteed the inestimable privilege of 
trial by jury." This petitioner was arrested 
at New Orleans in 1865, charged with of- 
fences committed at Memphis in 1864. In 
both of these places the courts of the United 
States were open, and perfectly competent to 
the trial of any offences within their juris- 
diction. He was tried at St. Louis, in a 
state where the process of the courts had 
never been inten-upted. Under the above 
construction of the act of the 3d of March, 
1863, his discharge must be accorded to the 
petitioner, unless the point made by the dis- 
trict attorney, under the act of congress of 
the 2d of March, 1867 (14 Stat. 432), be valid. 
That act provides as follows: "All acts, 
proclamations, and orders of the president of 
the United States, or acts done by his au- 
thority or approval, after the 4th of March, 
A. D. 1861, and before the 1st of July, A. D. 
1866, respecting mai-tial law, military trials 
by courts martial or military commissions, 
or the aiTest, imprisonment, and trial of per- 
sons charged with participation in the late 
Rebellion against the United States, or^ as 
aiders and abettors thereof, or as guilty of 
any disloyal praotice in aid thereof, or of 
any violation of the laws or usages of war, 
or of affording aid and comfort to rebels 
against the authority of the United States, 
and all proceedings and acts done or had by 
courts martial or militaiy commissions, or 
aiTests and imprisonments made in the 
premises by any person, by the authority of 
the orders or proclamations of the president, 
made as aforesaid, or in aid thereof, are 
hereby approved in all respects, legalized and 
made valid, to the same estent and with the 
same effect as if said orders and proclama- 
tions had been issued and made, and said 
arrests, imprisonments, proceedings, and acts 
had been done, imder the previous express 
authority and direction of the congi-ess of 
the United States, and in pursuance of a law 
thereof previously enacted, and expressly au- 
thorizing and directing the same to be done; 
and no civil court of the United States, or 
of any state, or of the District of Columbia, 
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or of any disMct or territory of the United 
States, shall have or take jurisdiction of, or 
in any manner reverse any of the proceed- 
ings had or acts done as aforesaid; nor shall 
any pei-son be held to answer in any of said 
couits for any act done, or omitted to he 
done, in pursuance of or in aid of any of 
said proclamations or ordej-s, or hy authority 
or with the approval of the president, with- 
in the period aforesaid, and respecting any 
of the matters aforesaid; and all officers and 
other persons in the sei-vice of the United 
States, or who acted in aid thereof, acting 
in the premises, shall be held prima facie to 
have been authorized by the president; and 
all acts and parts of acts incohsistent with 
the provisions of this act are hereby repeal- 
ed." If this act be valid, the prisoner must 
be detained. It is evidently intended to 
make two provisions— the one, to validate the 
punishment of offenders, which would other- 
wise be illegal; the other, to protect from 
civil process the ofScers and others who, as 
subordinates of the president, have stiiven 
to put down the Rebellion, but whose acts 
have rendered them amenable to legal pro- 
ceedings. So far as the first point is con- 
cerned, the law is unconstitutional; undoubt- 
edly so. No clearer case of an ex post facto 
law could be framed. Its effect is to hold 
men in cooflnement for offences not punish- 
able at the time they were committed, and 
to detain such persons in a servitude im- 
posed by a com-t which had no jurisdiction to 
try them. 

I had the honor of presenting the minority 
view in the cases decided last winter, gen- 
erally known as the "Test Oath Cases." 
Ex parte Garland, 4 "Wall. [71 U. S.] 382. 
In that opinion I entered into an exposition 
of the characteristics of an ex post facto 
law; and though I sought to quahfy the 
positions held by the majority, yet, even un- 
der my views, as there expressed, this act, 
so far as its penalties are concerned, is clear- 
ly ex post facto. All laws which decree the 
punishment of an act not punishable at the 
time of its commission are ex iwst faGto. 
The prisoner, up to the time of the passage 
of this law, was certainly illegally impris- 
oned, because tried by and held under the 
sentence of a court which had no jurisdiction 
of his person or of his offence. If he be re- 
manded, it will be under an act passed sub- 
sequent to his offence, and even to his con- 
viction. Can any law be more clearly ex 
post facto? However unpleasant it may be 
to declare an act of congress unconstitution- 
al, yet, in a case so clear as this, we have 
no hesitancy as to our duty. We are of 
opinion that this petitioner is entitled to his 
discharge, and that the act of congress can- 
not be invoked to prevent it. But while de- 
claring the invalidity of a part of that law, 
I deem it my duty, speaking only on behalf 
of myself, and not for any other member of 
the court, in order to prevent misapprehen- 
sion, to say, that it is not necessary to the 



decision of the present cause to pass upon 
the validity of that part of the act of con- 
gress which gives immunity to the officers 
of the government. To that provision of the 
act, the views expressed in i-espect of its 
other provision have no application, and I 
am not required to pass upon it. My own 
impression is, however, that so far as it re- 
lates to civil rights, and affords a protection 
merely against civil suits, it was within the 
competency of congress to protect the offi- 
cers of the government, by the exercise, as 
in this instance, of aU its power. The pris- 
oner will be discharged from the custody of 
the warden of the penitentiary. But inas- 
much as the finding of the military court 
must be regarded by this court as prima fa- 
cie evidence of his guilt of the grave offences 
with which he is charged*, we will reserve 
the judgment until to-morrow, in order to 
enable the district attorney to inquire wheth- 
er he should be remanded to the custody of 
an officer, to be sent to Tennessee or Louisi- 
ana for ti'ial. 
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MURPHY V. BYRD. 

[Hempst. 211.] i 

Superior Court, Territory of Arkansas. Jan., 
1833. 

Appeal— Territorial Cookts of Arkansas- 
Sum UNDER OXE HUSDRED DOLLARS. 

An appeal does not lie to the superior court in 
cases where the sum in controversy is less than 
one hundred dollars. 

Appeal from Conway circuit court. 

[This was a suit by Benjamin Murphy 
against Richard C. Byrd.] 

Before JOHNSON, ESK RIDGE, and 
CLAYTON, JJ. 

OPINION OP THE COURT. This is an 
appeal from the Conway circuit court, and 
a motion has been made by the appellee to 
dismiss it on the ground that the sum in con- 
troversy between the parties being under one 
hundred dollars, the appeal was improperly 
granted, and this court has not jurisdiction. 
Whether this court has jurisdiction in cases 
in which the sum in controversy in the court 
below is under one hundred dollars, depends 
upon a proper construction of the several acts 
on tlie subject The act of 1807, (Geyer's 
Dig. § 54, p. 261,) the act of congress of 1812, 
(Geyei-'s Dig. p. 34,) and the organic law of 
Arkansas, (Acts of 1818,), all in substantially 
the same language, provide that the superior 
com-t shall have appellate jurisdiction in all 
civil cases in which the amount in contro- 
versy shall be one hundred dollars or up- 
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wards. The language of the sevei-al acts cit- 
«d are too plaiu to admit of a doubt It is 
manifest that this com^ has not jurisdiction 
hy appeal when the sum in controversy is 
tinder one hundred dollars. But it is contend- 
ed that the act of congress of the 17th of 
April, 1828 [Bioren & Duane's Laws, vol. 8, 
p. 34], gives an appeal to this court in all 
cases without regard to the amount in contro- 
versy. The language of the act is, that "the 
party aggrieved shall he at liherty, by ap- 
peal, writ of .error, or certiorari, to remove 
his suit to the superior court for further trial." 
This language, it is true, is very broad, but 
it is not. incompatible with the provisions of 
the several acts before cited, and cannot be 
understood as having repealed them. The ob- 
ject of the act of 1828 was to legalize certain 
acts of the legislature of Arkansas, and to 
provide for the appointment of a fourth judge 
for this territory; and though the appellate 
jurisdiction of this court is provided for, 
it could not have been the intention of con- 
gress to repeal the act of 1807 regulating ap- 
peals, nor could it have been designed to 
repeal the provisions of the acts of 1812 and 
1818 fixing the jurisdiction of this court in. 
cases of appeal. This appeal must be dis- 
missed. This court is governed in its pro- 
ceedings by the rules of the common law and 
the act of 1807. The act of 1807 expressly 
allows a writ of error, as a matter of right 
Cases in which the sum in controversy is less 
than one hundred dollars, may be brought to 
this court by writ of error, but not by appeal. 
Oeyer's Dig. 263. Appeal dismissed. 

[For another action between the same parties, 
see Case No. 9,947b.] 
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Case No. 9,947b. 

MUHPHT T. BYRD. 

[Hempst 221.] i 

Superior Court, Territory of Arkansas. Jan., 
1833. 

Pleading at Law— Patment— Surplusage- 
Plea OP Fraud, 

1. A plea of payment referring to the instru- 
ment sued on, as a "supposed writing obliga- 
tory," is nevertheless good, and those words 
may be rejected as surplusage. 

2. General plea of fraud is not admissible. 

Appeal from Conway circuit court 
[This was a proceeding by Benjamin Mur- 
phy against Richard O. Byrd.] 

Before ESKRIDGB, CROSS, and CLAY- 
TON, JJ. 

OPINION OP THE COURT. This case 
comes up by appeal from Conway circuit 
court. It is contended that the court below 
improperly sustained the demurrer to the de- 
fendant's two pleas of payment and fraud. 
The action is founded on a writing obliga- 
tory due the 11th of March, 1832, for the 

1 [Reported by Samuel H. Hempstead, Esq.] 



sum of one hundred and thirty-five dollai-s 
and twenty-two cents. By the defendant's 
plea it is alleged that "on the 11th day of 
March, 1832, in the county aforesaid, he paid 
to said plaintiff the said sum of one hundred 
and thirty-five dollars and twenty-two cents, 
according to the form and effect of said sup- 
posed writing obligatory." It is said that 
this plea is repugnant and inconsistent with 
itself, because it admits the wi-iting by nec- 
essary implication, and afterwards denies it 
by referring to it as having only a hypothet- 
ical existence, and consequently the demur- 
rer was properly sustained. Repugnancy will, 
in many instances, vitiate a plea, but not 
when the matter is nonsense, by being con- 
tradictory and repugnant to something pre- 
cedent In such cases the inconsistent mat- 
ter will be rejected as surplusage. 1 Chit. 
211; 1 Salk. 324. In the case before us, the 
allegation of payment in the plea, is a clear 
admission of the instiniment upon which the 
action is founded, and the statement after- 
wards allowing it a supposed existence only, 
is contradictoiy and should be rejected as 
surplusage. It certainly could not be taken 
advantage of on a general demurrer, and spe- 
cial demurrers ai*e not allowed under the pro- 
vision of our statute. We think, therefore, 
that the circuit .court erred in sustaining the 
demurrei" to the plea of payment. A general* 
plea of fraud has heretofore been decided by 
this court to be inadmissible, and clearly is 
so. Judgment reversed. 

[For another action between the same parties, 
see Case No. 9,947a.] 
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MURPHY V. OAMAC. 

[4 Wash, a C. 307.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1822. 

JdDGMEST— SODSDING IK FOREIGS MONEY — RaTE 

OP Exchange. 
Judgment confessed, with liberty to the de- 
fendant at a future term to prove discounts. 
The judgment being for sterling money, tlie ex- 
change is to be settled as of the day when the 
judgment was confessed. 

Judgment was confessed in this ease for 
$1100, Irish sterling, at the November term 
1820 [see Case No. 2,226], with liberty to 
prove any discounts at a future session of the 
court The plaintiff now admitted that the 
defendant was entitled to a credit against 

the judgment to the amount of ? , and 

the' only question submitted to the court was, 
whether the rate of exchange should be set- 
tled as of the day when the judgment was 
confessed, or as of the present time. The 
court decided, that the rate of exchange 
when the judgment was confessed ought to 
govern. 



i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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MUllPHY CCOilMONTVEALXH v.). See 
Case No. 3,067. 
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Case ISTo. 9,949. 

MURPHY et al. t. EASTHAM et al. 

[Holme?, 113; o Pish. Pat. Cas. 306; 2 O. G. 
61; Merw. Pat, Inv. 130.] i 

Circuit Court, D: Massachusetts. Feb. 23, 1872. 

Patents— Pkiob Invention — Expekiments— Dif- 
ferent Forms in Which Invention mat be 
Copied — Rubbek Brush-Head. 

1. The fact that articles were constructed as 
experiments, but never made public, and ulti- 
mately abandoned and lost, does not afEect the 
right of a subsequent original inventor of sub- 
stantially the same article to take out a patent 
for his invention. 

2. In contemplation of law, a patentee is 
deemed to claim the thing patented, however its 
form and proportions may be varied. 

3. A patentee described and claimed a brush, 
having around the head, near the bristles, an 
angular groove, in which was placed a band of 
rubber made in the form of a parallelogram or 
rhombus, with one of its angles projecting out- 
wards, so as to prevent the hard brush-head from 
coming in contact with the glass or other sur- 
face to be washed or dusted; the defendants' 
brushes had around the head, near the bristles, 
a semi-circular groove, in which was fitted a 
round rubber band, for the sanie purpose as the 
patentee's band. Mdd, that, as the operative 
part of the band could come in contact with the 
surface to be brushed only on one line in the 
periphery of the band, it was immaterial wheth- 
er the band was round or angular in shape, or 
whether the groove was semi-circular, or poly- 
gonal, or triangular; and that the defendants in- 
fringed. 

Final hearing on pleadings and proofs. 

Suit brought [by Thomas E. Murphy and 
others against WiUiam W. Eastham and 
George G. Morris] upon letters patent [No. 
98,787] for an "improvement in brush-head," 




gi-anted to Fi-ancis McLaughlin, January 11, 
1870, and assigned to complainants. The in- 
vention is fully described in the opinion, and 
is illustrated in the accompanying drawing, 
in which A represents the brush-head, and a, 



J [Reported by Jabez S. Holmes, Esq., and 
bamuel S. Fisher, Esq., and here compiled and 
reprinted by permission. The syllabus and opin- 
ion are from Holmes, 113. and the statement 
from 5 Fish. Pat. Cas. 306. Slerw. Pat. Inv. 
130, contains only a partial report] 
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a, a, the baud of rubber, with its projecting 
edge. 

J. E, Maynadier and J. E. Newton, for 
complainants. 

C. T. & T. H. Russell and H. W. Suter, for 
defendants. 



SHBPLEY, Circuit Judge. Letters patent 
were issued to Francis McLaughlin on January 
11, 1870, for an improved brush. The object 
of the invention was to obviate the danger 
of breaking glass and injuringthe surface of the 
wood or other substance to be washed or dust- 
ed by contact with the brush-head. To obvi- 
ate this difficulty, the patentee put around the 
brush-head or stock a circular band of rubbei-, 
in the form of a parallelogram or rhombus, 
with one of its angleb projecting outward, and 
near the bristles or washing material. A 
groove was made in the brush-head or stodc 
near the bristles, and in this groove was 
placed a circular band, the band being made 
in the form of a parallelogram, so that the 
ring fitting into the groove or furrow, which 
had a shai-p angle in it presented a sharp 
angle outward. 

The patentee claimed as his invention the 
combination and arrangement of the brush- 
head, constructed as described in his speci- 
fication, and provided with an angular groove 
or furrow around the lower side, with the rub- 
ber ring fitting therein, as and for the pur- 
pose specified. 

The defendants, in their answer, deny that 
McLaughlin was the first and original invent- 
or of the improvement for which the letters 
patent issued, and which have been assigned 
to the complainants, and allege that the im- 
provement claimed by him as new was de- 
scribed in letters patent granted in England 
to W. T. Monzani, June 25, 1854, and set forth 
in No. 1348 of the volume of specifications of 
English patents for that yeai-; also in an 
application made by W. E. Williams to the 
United States patent office, rejected April 1, 
1868; also in an application made to said of- 
fice by J. H. Crittenden, rejected May 22, 
1868. Defendants also set up prior knowledge 
and use by said Williams and Crittenden, and 
by the defendants themselves, and by the 
firm of Eastham, Harvey & Morris, of which 
defendants are members. The answer also al- 
leges that the thing patented was in public 
use and on sale in this country more than two 
years before the application for the patent. 

Jlonzani's patent was merely for covering 
with vulcanized rubber those parts of brushes 
or brooms which in their use are liable to be 
struck against places or things which are to 
be dusted or cleaned thereby. It was re- 
ferred to and described in the specification of 
McLaughlin, and disclaimed by him. 

Crittenden's specification described the same 
thing substantially as Monzani's. Crittenden 
claimed the application of rubber, felt, cloth, 
leather, or any elastic material to the ends 
and corners of broom ard brush-heads, as set 
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forth and described. This application was 
rightfully rejected. There is nothing in these 
patents or rejected applications to invalidate 
the McLaughlin patent. They were prohahly 
introduced in evidence only as illusti'ating the 
state of the art and aiding in the construction 
of the claims in the complainants' patent. 

Respondents also offer evidence tending to 
show that, prior to the date of the McLaugh- 
lin invention, they made, in the fall of 1867, 
first, a brush with a block or head, with a 
projecting shoulder, by which a square vul- 
canized rubber band was attached upon the 
blodi for the purpose of keeping the head of 
the brush from injuring the wood- work; sec- 
ond, a similar brush, with a circular groove 
and a round band; and, tliird, a brush with 
a cork block or head inserted in a tin cover. 
Around the edges of this cover was a pro- 
jecting shoulder, and round the edge of this 
cover, and held in place by this shoulder, a 
square vulcanized India-rubber band. Brush- 
es made in the similitude of these -three forms 
of brushes are put into the case. No brush 
made in either of these forms before the date 
of McLaughlin's invention is produced in evi- 
dence, and there is no reason from the testi- 
mony to believe that any one is in existence. 
The testimony is conflicting as to their form 
and structure; but it leaves no doubt on the 
mind of the court that, whatever they were, 
and whenever and howsoever constructed, 
they were mere experiments. They were nev- 
er put upon the market; they never came 
Into practical use; they were never sold; they 
were not even thought worthy of preservation; 
and can not now be found. Such brushes, if 
previously constructed in the form contended 
for by respondents, as experiments, and never 
made public or brought to the knowledge of 
McLaughlin, and ultimately abandoned and 
lost, could be no obstacle to his right to take 
out a patent 

Considering the patent of the complainants 
to be good and valid,. we proceed to the con- 
sideration of the question of infringement. 
Respondents, by their answer and in the af- 
fidavits referred to in the answer, admit in- 
fringement by the sale of brushes with the 
angular groove or furrow, and with an angu- 
lar rubber ring fitting therein. They also ad- 
mit that they do make, and claim the right 
to make, brushes with a circular groove and 
band, as shown in Exhibit No. 3, which they 
claim do not infringe the complainants' rights 
under their patent. 

Tiie patentee, in his specification and 
daim, has only desciibed one geometrical 
form of groove or furrow, and three geomet- 
rical forms for the rubber ring— i. e., the par- 
allelogram, rhombus, and triangle. Perhaps 
a strict construction of the language would 
exclude the triangle from the list of forms 
of the rubber ring in the claim. The pat- 



entee does not, as is sometimes done, daim in 
terms the thing patented, however its form 
and proportions may be varied; but the law 
so interprets his claim without the addition of 
these words. In contemplation of law, after 
he has fully described his invention and 
shown its principles, and claimed it in a form 
which perfectly embodies it, unless he dis- 
claims other forms, he is deemed to daim 
every form in which his invention may be 
copied. 

Undoubtedly, in some cases the letters pat- 
ent include only the particular form described 
and claimed, not for the reason that the pat- 
entee has described and daimed that form 
only, but because the invention consists in 
form only, and only in that form can be em- 
bodied, so that when the form is not copied, 
the invention is not used. Winans v. Den- 
mead, 15 How. [56 U. S.] 343. 

We must look, therefore, into the nature of 
the invention, and see whether its form and 
its substance are inseparable. If they are in- 
separable, then the respondents, having dian- 
ged the form, do not copy the substance of the 
invention; but if they are separable, and the 
substance of the invention which the patent 
is designed to secure is to be found in the man- 
ufactures of the respondents, although copied 
and embodied in a form not described, or dif- 
fering from the form described and specifically 
claimed by the patentee, then they have in- 
fringed. The invention, as described and 
claimed, is for a brush-head, provided with an 
angular groove or furrow, with an India-rub- 
ber band in that furrow. As the operative 
part of the nibbcr band can come in contact 
with the wood or glass to be dusted or brush- 
ed only at one line in the periphery of the 
band, it can make no difference in the result 
whether tfie shape of the rubber is circular or 
angular; whether a cross-section of the rubber 
band would be a parallelogram, a rhombus, or 
—what a circle practically is— a many-sided 
polygon; or whether the shape of the groove 
be semi-circular or polygonal or triangular. 
They would accomplish the same result, in 
the same manner, and by the same means. 
Cut away from the defendants' band a seg- 
ment of the circle on both sides of the line in 
the periphery of the band where it toudies 
the glass to be brushed, and you have only re- 
moved a superfluous and inoperative part; and 
the same principle, mutatis mutandis, appUes 
to the band In the groove and the groove it- 
self. One geometrical form as much as the 
other may embody the substance of this in- 
vention, and copy and use the invention it- 
self. Decree for injunction and account. 

[For another case involving this patent, see 
Murphy v. Kissling, Case No. 9,950.] 



MURPHY (GRAY v,). See Case No. 5.725. 
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Case N"o. 9,949a. 

MTJEPHY V. HOWARD. 

[Hempst. 205.] i 

Superior Court, Territory of Arkansas. Jan., 

1833. 

•Courts — Jueisdictioxal Amount — Aotiox fob 

Damages — Amount Claimed ix Declaba- 

TioN — Amount Awakded bx Jurt. 

In actions sounding in damages, those claimed 

m the declaration, and not those awarded by the 

jury, constitute the cause of action, and give the 

court jurisdiction. 

Appeal from Conway cii'cuit court. 
Before JOHNSON, ESKRIDGE, and 
<JEOSS, JJ. 

OPINION OP THE COURT. [Benjamin 
F.] Howard declared in an action of assump- 
sit against [Benjamin] Mui-phy foi* the value 
of a certain keelboat, charged to be of the 
value of one hundred and fifty dollars, and 
laid his damages at that amount. Upon the 
trial of the issue joined, the jury by their 
verdict assessed the damages to twenty-five 
dollars, for which the court rendered judg- 
ment for Howard, from which Murphy has 
appealed to this court. The only ground re- 
lied upon by the counsel for the appellant for 
revei-sing the judgment is, that the circuit 
court did not possess jurisdiction of the case. 
By referring to the statute of 182S (Acts, 
p. 34), it will be seen that the circuit courts 
are clothed with "original jurisdiction in all 
cases of one hunlJred dollars and upwards." 
Is this a case of one hundred dollars, or is it 
a case where the amount in controversy is 
less? To decide this question we must look 
either to the declaration or the verdict of the 
jury. By referring to the former,- it will be 
seen that the amount in controversy is one 
hundred and fif tj' dollai-s, the damages claim- 
ed for a breach of the contract. According 
to the latter, the amount in controversy was 
twenty-five dollai-s, the damages assessed by 
the jury in their verdict. To which of these 
shall we refer in deciding the question now 
presented to the court? The doctrine is well 
settled that in actions sounding in damages, 
those laid in the declaration, and not those 
found by the jury, are the cause of action, 
, and give to the court jurisdiction. Hulsecaup 
V. Teel [Case No. 6,862]; [Sims v. Irvine] 3 
Dall. [3 U. S.] 441; 1 Bibb, 345. In these 
cases the doctrine is expressly laid down that 
the damages in the declaration furnish the 
rule to ascertain the jurisdiction of the court. 
"The absurd and inconvenient consequences 
that would result from a contrary docti^ine, 
afford a strong argument against its pro- 
priety. If a verdict for less than one hun- 
dred dollars would oust the court of its juris- 
diction, then it would seem to follow, that a 
verdict for the defendant would equally de- 
prive the court of its jurisdiction, and that no 
judgment could be given that would bar a fu- 
ture action for the same cause, or that would 
award to the defendant his costs. In actions 

•1 [Repori^ed by Samuel H. Hempstead, Esq.] 



sounding in damages, if the verdict is to be 
the criterion of jurisdiction, in many cases it 
will be impossible for a plaintiff to know^to 
what tribunal to apply for relief. If he esti- 
mates his cause of action either too high or 
too low, it will be equally fatal. But fui-thei*, 
taking the verdict as the rule to ascei-tain the 
jurisdiction, and it may be easily conceived 
that cases may occur in which from a dif- 
ference of opinion in the amount of damages 
between the jui-y and the justice of the peace, 
neither tribunal will exercise jurisdiction, 
and the party will be without a remedy. A 
doctrine resulting in such consequences can- 
not be correct." Singleton v. Madison, 1 
Bibb, 342. Judgment affirmed. 

Debt will not lie for a debt under forty shil- 
lings (2 Inst. 311, 112), yet the smallness of the 
sum must appear on the face of the declaration. 
3 Burrows, 1592: Barnes, Notes Cas. 497. And 
though reduced by a set-off, it will not affect 
the jurisdiction of the court. 3 Wils. 48. 



MURPHY (JAFFRAY v.). See Case No. 7,- 
172. 



Case mo. 9,950. 

MURPHY et al. v. KIS SLING et al. 

[1 Ban. & A. 534; Holmes. 432; 7 O. G. 302.] i 

Circuit Court, D. Massachusetts. Oct., 1874. 

Patents — Improved Brush Head — Anticipation 

— Inpkingement. 

1. The patent granted to John Dwyer, admin- 
istrator, etc., of Francis McLaughlin, deceased, 
January 11, 1870, for an improved brush head, 
provided with an angular groove, and a rubber 
ring fitted therein, held valid, and not antici- 
pated by a dooi'-stop provided with a rubber, fit- 
ted in an angular groove. 

2, The patent held to be infringed by the de- 
fendants' brush head, which, though different in 
form, embodies the patented invention. 

[This was a suit [by Thomas E. Murphy 
and. others against Laurent Kissling and oth- 
ers] under letters patent [No. 98,787] for an 
improved brush, granted to Francis Mc- 
Laughlin January 11, 1870, being the same 
patent that was involved in the suit of Mur- 
phy V. Eastham [Case No. 9,949]. The object 
of the McLaughlin invention was to obviate 
the danger of breaking glass and injm'ing the 
surface of wood or other substances to be 
washed or dusted by contact with the bnish 
head. To this end the patentee proposed to 
form a groove in the brush head or stock, 
near the bristles, and in this groove to insert 
a i*ubber band, one edge or angle of which 
should project outward and prevent injurious 
contact between the brush head and the sur- 
face to be cleaned. The novelty of the in- 
vention and the scope of the patent were 
fully discussed La the case above referred 
to.] 2 

J. L. Newton, for complainants. 
J. T. Wilson, for defendants. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Ardeu, Esq., and by Jabez S. Holmes, 
Esq., and here compiled and reprinted by permis- 
sion.] 

2 [From 7 O. G. 302.] 



[17 Fed. Cas. page 1037] 

SHEPX-EY, Circuit Judge. This "bill in 
equity- is brouglit for an alleged infringe- 
ment of the letters patent, granted for the in- 
vention, by Frajieis McLaughlin, of an im- 
proved hnish. So far as the defence, set up, 
of Tvant of novelty in the invention, relates 
to the evidence introduced hy defendants of 
the Monzani patent, and the rejected appli- 
cations of Williams and Crittenden, it has 
been fully considered in the case of Murphy 
V. Eastham [Case No. 9,949]. The defendant 
also sets up, as anticipating tlie invention of 
McLaughlin, a door-stop made, and used and 
Bold, by D. C. Smart Smart's door-stop had 
an angular groove in it, with a rubber rhig 
fitting therein, in the same manner, as in the 
brush head in the McLaughlin invention. It 
was not new, at the date of the McLaughlin 
invention, to put a rubber ring into an angu- 
lar groove. What was new, was, his com- 
bination of a brush head with an angular groove 
and a mbber ring fitting therein, whereby the 
elements of the combination, operated to- 
gether, and johitly, in the function of the 
brush. The tafringement, in this case, is 
dear. Defendants use a rubber ring fitting 
into an angular groove in the brush head, in 
the same manner as in the McLaughlin pat- 
ent. They claim, that their rubber ring per- 
forms another function also; that, as they 
extend their rubber ring by a flange between 
the two surfaces of the two parts of the 
brush head, where they unite at the bottom 
of the groove, as their brush is constructed, 
the rubber forms a packing which makes the 
joint tight. This would be only an improve- 
ment, at best, upon the McLaughlin inven- 
tion. But, if the groove in the McLaughlin 
brush, be made square, and an elastic band 
be used, fitting this square groove, it would 
act in the same way as a packing to exclude 
the water from the joint, if the joint was at 
the bottom of the groove. This is one of the 
forms of McLaughlin's invention, and is 
shown in Exhibit G. This is a clear case of 
an attempt to evade infringement by a 
change of fonn merely. Decree for injunc- 
tion and account. 

[For another case involving this patent, see 
Murphy v. Eastman, Case No. 9,949.] 

MURPHY (LENG v.). See Case No. 8,242. 

Case No. 9,950a. 

MURPHY V. LEWIS et al. 

[Hompst. 17.] 1 

Superior Court, Territory of Arkansas. Aug., 
1822. 

ESECUTIOX— U>-AUTQ0HJZED BT JUDGMENT— MIS- 
TAKE— POW EH OF Court to Corkect. 
1. An execution issued on a judgment which 
does not authorize it, may be quashed on mo- 

1 [Reported by Samuel H. Hempstead, Esq.] 



- (Case 1^0. 9,950a) MURPHY 

tion, and the money made thereon ordered to 
be refunded; hut wliere there is only a clerical 
mistake, this cannot be done, for the execution 
may be corrected by the court, so as to conform, 
to the judgment. 

2. The power of the court to correct errors 
and mistakes in executions is unquestionable, 
and necessarily belongs to every court of rec- 
ord. 

Motion [by Befijamiu Murphy against Eli 
J. Lewis and Daniel Mooney, executors of 
Samuel Mosely, deceased] to quash an execu- 
tion. 

Before JOHNSON, SCOTT, and SELDEN, 
JJ. 



OPINION OF THE COURT. This is a 
motion by the defendants to quash the exe- 
cution and have the money refunded, the 
amount having been collected by the sheriff 
and paid over to the plaintiff. We have no- 
doubt the execution issued for a greater sum 
than the judgment authorized; for instead of 
six per centum as damages upon the dissolu- 
tion of the injunction,'' the execution is for 
six per centum per annum, thereby making- 
a material difCerence in the amount against 
the defendants. For the defendants it has 
been contended, that, as the execution is erro- 
neous, it ought to be quashed, and the money 
made thereon refunded. We are, however^ 
of a different opinion. If the judgment had 
not authorized the emanation of an execution 
at all,' or there had been no judgment, then it 
would be irregular to sue out one, and In such 
a case the doctrine contended for would be 
correct. But when there is only a clerical 
mistake in the execution, it may be corrected 
by the court, so as to make it conform to the 
judgment. Of the power to correct errors 
or mistakes in executions, there can be no 
doubt In the case of Smith v. Carr, Hardin, 
308, the coxu't of appeals of Kentucky say: 
"The power of correcting the ministerial acts 
of its own oflicers necessarily and incidentally 
belongs to every court, and has always been 
exercised, as well before as since the forma- 
tion of the present constitution." The case- 
referred to was one of an erroneous execution. 
In the case before this court, to order the 
whole of the money to be refunded, would be 
more than law or justice require. For what 
purpose should we require the whole of the 
money to be restored? That another execu- 
tion might issue, and the true amount again 
be made and paid over to the plaintiff? We 
can perceive no good reason for a course of 
this kind, and no authority has been found to 
warrant it. We are therefore of opinion, that 
the mistake in the execution should be cor- 
rected, and that Murphy refund to Lewis and 
Mooney the amount which he has received 
above the sum for which the execution ought 
to have issue. Ordered accordingly. 



MURPHY (Case No. 9,952) 
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Case No. 9,951. 

MURPHY Y. McVIOKER et al. 

[4 McLean, 252.] i 

Circuit Court, D. Michigan. June Term, 1847. 

Fraud — Bill to Rescind — Offer to Retcum — 
Deeds — Executed uxdek Defective Power. 

1. A party who desires to rescind a contract 
on the ground of fraud, must offer to return the 
thing purchased, whether it be land or personal 
pi operty. 

[Cited in brief in Morrow v. Rees, 69 Pa, St. 
372.] 

2. The vendor must be placed by the vendee in 
the condition he was in before the purchase. 

3. The deed being defective, being made under 
a defective power, the court will decree a con- 
veyance, on the payment of the residue of the 
purchase money. 

In equity, 

Mr. Backus, for complainant- 
Mr. Seaman, for defendant 

OPINION OF THE COURT. This bill was 
filed, appareutl}', with the view of rescinding 
a contract for the purchase of a tract of land 
In Eaton eotmty. The consideration agreed 
to he paid was the sum of four hundred and 
eighty dollars, and the complainant repre- 
sents the land is not worth half that amount. 
That fraudulent representations were made 
to him by the vendor, as to the locality of the 
land, and its quality, which induced the com- 
plainant to purchase it. But thex'e is no spe- 
cific prayer for a rescission of the contract, 
no tender of a reconveyance, and no offer to 
surrender the possession. It is therefore clear 
there can be no decree, under the bill, to re- 
scind the contract. The chief object of the 
bill would seem to be to procure an effective 
deed for the land. It was purchased by the 
complainant, and a deed was executed to him 
under an insufficient power of attorney. The 
defects in the power are stated to be, that it 
has but one witness, and is not under seal. 
These defects are radical, as they did not au- 
thorize the conveyance that seems to have 
been executed under it. A power of attor- 
ney, to authorize the conveyance of land, in 
fee simple, must have all the solemnities 
and forms required to make effective the in- 
strument to be executed. The statute re- 
quires two witnesses; of course, the power 
must have two witnesses. And as a deed is 
inoperative, as such, without a seal, it can 
not be executed under an authority without 
seal. 

The court, therefore, will decree that a good 
and effective deed shall be executed by the 
defendant, of general warranty, and held 
ready to be delivered on the payment of the 
balance of the purchase money which re- 
mains due. 



MURPHY (MARRETT v.). 
103. . 



See Case No. 9,- 



1 [Reported by Hon. John McLean, Circuit 
.Justice.] 



Case No. 9,962. 

MURPHY V. PAYNTER et al. 

[1 Dill. 333.]^! 

Circuit Court, D, Nebraska. 1871. 

Equity — Duress — Permanent Improvements — 
Delay. 

1. Equity views with disfavor, unreasonable 
and unexplained delay in the assertion of rights, 
especiolly where the rights depend on oral evi- 
dence and the situation and value of the prop- 
erty affected have, in the meantime, greatly 
changed. 

2. Accordingly, a bill to set aside a deed for 
duress, alleged to have been practised twelve 
years before, was dismissed, — the complainant 
being without sufficient excuse for the delay, 
and the defendant having made costly and per- 
manent improvements upon the property, and 
the evidence as to the duress being conflicting 
and unsatisfactory. 

The bill was filed on the 1st day of October, 
1869, and sets forth that on the 17th day of 
July, 1857, the complainant entered, by viitue 
of a pre-emption, undei- the act of 1841, a tract 
of land in Sarpy county, Nebraska, and re- 
ceived a duplicate therefor, and that on the 
same day he was forced by one Jesse Lowe 
(husband of the defendant, Sophia Lowe), and 
by the defendant Paynter and others, by in- 
solence and by threats of great bodily harm, 
to execute a deed therefor to Paynter and So- 
phia Lowe, on receiving, against his will and 
when under duress, the sum of one hundred 
dollars. It is alleged that the defendants 
were aided in their illegal proceedings against 
the complainant by members of the "OmaJia 
Land Claim Club;" that from fear of this 
organization the complainant left the state, 
and was prevented from instituting legal pro- 
ceedings to recover the land until after the 
death of Jesse Lowe, in 1868. The prayer is 
that the deed so made, on the 17th day of 
July, 1857, be set aside. The answer admits 
the complamant's purchase of the land at the 
land office, but alleges it was with money fur- 
nished to him by Lowe and Paynter, for 
whose benefit it was purchased. It denies 
any coercion, or duress, or fear of bodily 
harm, but alleges that the deed was volun- 
tarily made in pursiTance of a previous under- 
standing between the parties, and in consider- 
ation of $100 paid therefor at the time. A 
large amount of testimony has been taken on 
either side. It is very conflicting, and many 
parts of it are incapable of being reconciled. 

Baldwin & O'Brien, for complainant. 
J. M. Woolworth, for respondent. 

Before DILLON, Circuit Judge, and DUN- 
DY, District Judge. 

DILLON, Circuit Judge. In the spring of 
1857, the complainant came to Omaha, and 
soon afterwards hired himself as a laborer, 
by the month, to Jesse Lowe. There is evi- 
dence of plaintiff's admission that he was to 
have so much per month for his services, and 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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was to pre-empt for Lowe a piece of land. 
Lowe and Paynter were relatives by mar- 
riage, were in business togetlier, and eacli 
liad pre-emptions in bis own name, on otber 
land than that now in question. Hence, nei- 
ther Lowe nor Paynter could pre-empt this 
land in bis own name. The evidence is very 
satisfactory that the land now in controversy 
had been built upon, plowed, and, to some 
extent, fenced by Paynter and Lowe and 
those whose claim thereto they had purchas- 
ed, and that these improvements wex*e made 
in 1856, and before July, 1857. Lowe, while 
the complainant was in his service, sent him 
to this land a short time before July, 1857, 
and he continued in the service of Lowe down 
to the date of the entry. 

The complainant testifies that this land was 
vacant when he went there, in May or June, 
1857, that he plowed part of it, built a house 
on it, and bought the lumber therefor of 
PajTiter. In all these particulars the weight 
of evidence and the circiunstances, are strong- 
ly against him. 

On the 17th day of July he entered the land, 
Paynter being his witness to prove up the 
pre-emption. The complainant says he pur- 
chased this land with his own money, with 
gold which he brought to Nebi-aska with him. 
On the other hand, the defendants claim that 
the complainant paid for the land with money 
furnished by Lowe and Paynter. 

The complainant tesUfies that he paid for 
it with his own money. On the other hand, 
Paynter testifies that he saw Lowe pay Mur- 
phy the money with which to make payment 
at the land office, and that the money be- 
longed to him and Lowe together. 

The witne^, Carlisle, here corroborates 
Paynter. He testifies that on the day Min:- 
phy proved up his pre-emption and made the 
entry, he saw Lowe give him the money, in 
Omaha, with which to make the payment at 
the land office. The payment was made and 
the certificate received in the name of the 
complainant. On the afternoon of that day 
occurred the transaction, in the course of 
which the complainant made the deed of the 
land to the defendants, which he is now 
seeking to have set aside because made under 
duress. Respecting this transaction the con- 
flict in the testimony is painful and perplexing 
to the last degree. The complainant's version 
is, that on the same day on which he made 
the entry and received the certificate, he was 
passing the office of Lowe, in Omaha, when 
Lowe accosted him and demanded the dupli- 
cate and a deed, and that, upon complainant's 
refusal, Lowe, aided by Paynter and others, 
members of the Land Claim Club, forced him 
into his office, or forcibly kept him there, 
stripped and searched him, maltreated him, 
and threatened his life if he did not make 
the deed required of him; that they compell- 
ed him to receive $100 against his will, and 
that he received the money and made the 
deed only to save his life, or his person from 
great bodily injury. 



I feel bound to say that I find some of the 
features of this version of the transaction not 
a little conffi'med by other witnesses than the 
plaintiff. The defendant's theory of the trans- 
action is this: that at the time in question 
the complainant was passing by the office of 
Lowe as he claims; that Lowe casually saw 
him -and assumed, as a matter of course, that 
he would carry out the understanding and 
make a deed for the land; that on his refusal, 
a dispute arose; that the only crowd that 
gathered around was that which a dispute 
and conflict on the street would natui-ally as- 
semble; that the stand taken by the complain- 
ant was, not that he would not make a deed 
for the land at all, but that he would not do 
so until he was paid by Lowe his wages in 
full, and the sum of one hundred dollars for 
his services in connection with proving up the 
pre-emption. 

The defendants claim that though the com- 
plainant at one time endeavored to get out of 
the office and was forcibly detained by Lowe 
and some others, yet that he was not put in 
bodily fear, but on the contrary dictated the 
terms on which he was willing to make the 
deed, namely, payment for his services as a 
laborer for Lowe, and the receipt of one hun- 
dred dollars in addition; and that these 
terms were accepted by Xiowe and the deed 
drawn accordingly, and voluntarily executed 
by the complainant, and the money voluntari- 
ly received by him. 

In this account of the transaction the wit- 
nesses, Paynter, Miller, Carlisle, and Wool- 
worth each substantially agreed. Against it, 
are the direct and positive statements of the 
complainant, in which, as to some particulars, 
though not in all, he is corroborated by the 
witnesses, Robertson, Knight, and Hannigan. 

In this conflict of testimony, other circum- 
stances must be regarded by the court in de- 
termining the cause. One of the most im- 
portant of these, and, in my judgment, the 
controlling one, is the long delay of the com- 
plainant to seek relief. The deed which he 
is asking to impeach, was made by him, July 
17, 1857. This bill was not filed until Octo- 
ber 1, 1869, more than twelve years after the 
execution of the deed. This delay is not sat- 
isfactorily explained. The explanation given 
is that he feared the club, and was thus pre- 
vented from bringing suit until after the 
death of Lowe in 186S. The dub ceased as 
an organization with the year 1857, and ever 
since then, if not always, it has been perfect- 
ly safe for the plaintiff to seek redress in the 
courts. This delay tends strongly to confirm 
the defendant's theory of the case, because 
if that theory be correct, the delay is conso- 
nant with it, while it is inconsistent with the 
plaintiff's theory of it 

But aside from this consideration, as affect- 
ing the probabilities of the transaction oc- 
curring when the deed was made, there is 
another which I confess has had much weight 
with me in reaching, after some hesitation, 
the conclusion that the bill must be dismissed. 
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During the lapse of this long period, not only- 
lias the land itself greatly advanced in value, 
Tjut it has been largely improved by the de- 
fendant, Paynter, who has constantly culti- 
vated it, and for the past few years made it 
liis home. These improvements are perma- 
nent in their nature, and consist of houses, 
barns, fences, ditches, fruit trees, and planta- 
tions of other trees, &c., and cost and axe 
worth about the sum of ten thousand dollars, 
an amount much exceeding, it is probable, the 
value of the land itself. 

If the plaintiff gets the land, he gets these 
improvements as well, to which he has of 
course no equity, since he is not obliged and 
cannot be decreed to make any compensation 
therefor, and since he laid by, without ade- 
quate cause, and saw the defendant make 
them upon the faith of his deed. 

From the view I take of the cause, after 
twice carefully reading all the proofs, I think 
it quite probable that the plaintiff might have 
had a decree if he had made the same case 
upon suit brought recently after the transac- 
tion. But where the delay is so protracted, 
the change in the situation of the property so 
great, and the conflict in the evidence so radi- 
cal, engendering doubts so grave as to the 
real character of the circumstances under 
which the deed was made, and in. view of the 
clear case which the law ever requires to be 
established in order to set aside the solemn 
deed of the party, I can see no course fairly 
open, but to order the bill to be dismissed. 
Decree accordingly. 



MURPHY V. The SANTIAGO DE CUBA. 
See Cases Nos. 12,332 and 12,338. 



Case "No. 9,952a. 

MURPHY V. TINDALD. 

[Hempst. 10.] i 

Circuit Court, Territory of Arkansas. April, 
1822. 

Replevin— Unlawful Taking— Against Whom 
Lies, 
It is not essential to the maintenance of the 
action of replevin that the defendant should un- 
lawfully take the property out of the possession 
of the plaintiff; but the action lies against all 
persons in whose possession personal property 
unlawfully taken may be found, except officers 
of the law who have possession by virtue of legal 
process. 

At law. Appeal determined before JOHN- 
SON, SCOTT, and SELDEN, JJ. 

OPINION OF THE COURT. This was 
an action of replevin brought by [Benjamin] 
Murphy against [Thomas H.] Tindall, and 
upon the trial of the cause a verdict was 
rendered in favor of the defendant, from 
which the plaintiff appealed to this court. 
The only question presented for considera- 
tion is, whether the court below erred in the 

1 [Reported by Samuel H. Hempstead, Esq.] 



instruction given to the jury, on motion of 
the defendant, which was that, "unless it 
was proved that the defendant took the' prop- 
erty out of the possession of the plaintiff un- 
lawfully, and against the plaintiff's consent, 
the jury must find for the defendant." We 
are clearly of opinion that this instruction 
was erroneous. It is tme, that it was nec- 
essary to establish an unlawful faking from 
the plaintiff in order to support the action; 
but it was not necessai-y to prove the unlaw- 
ful taking by the defendant. It was suffi- 
cient to prove it by any other person. This, 
we apprehend, is the doctrine of the common 
law, (1 Chit. PI. 185,) and by reference to- 
the statute of this territory, (Geyer's Dig. 
333,) it is clear that the action of replevin is 
maintainable against any person in whose 
hands or possession the property may be 
found. We are of opinion, then, that the 
action of replevin lies r gainst all persons in 
whose possession personal property unlaw- 
fully taken may be found, except officers of 
the law, who may have possession by virtue 
of legal process. In the opinion we have giv- 
en we are supported by the authorities re- 
ferred to in 1 Chit. PI. 185, I8G. Reversed. 
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Case IsTo. 9,953. 

In re MURRAY et al. 

[14 Blatchf. 43.] i 

Circuit Court, S. D. New York. Nov. 11. 1876. 

Baxkkoptci — Discharge — Petition foh Review 
— Delat. 

A discharge in bankruptcy was granted by the 
district court, June 22d, 1875. A creditor who 
had opposed the disciiarge instituted, on the 
loth of November following, proceedings of re- 
view. His interest was ?6,000 out of $300,000 
of debts. On the faith of the discbarge, the 
bankrupt, aided by friends, had resumed his for- 
mer business, and had entered into contracts 
with a foreign government to transport mails: 
Seld, that, as the delay was unreasonable, and 
had operated to the prejudice of the bankrupt, 
the petition of review must be dismissed. 

[Approved in Re Herman, Case No. 6,405.] 

[In the matter of D. Colden Murray and 
others, bankrupts.] 

Austin G. Fox, for creditors. 
Jolm Sherwood, for bankrupts. 

JOHNSON, Circuit Judge. The bankrupts 
obtained a decree of discharge 'on the 22d 
of June, 1875, in the district court for the 
Southern disti-ict of New York, where they 
had been adjudged to be bankrupts on the 
petition of ceitain of their creditors. Certain 
of their creditors, namely, the Marine Na- 

1, [Reported by Hon. Samuel Blatchf ord. Cir- 
cuit Judge, and here reprinted by permission.] 
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tional Bank of tlie city of New York, 0. C. 
Abel and Cliristian Bors, now apply to have 
the decree granting the discharge revised and 
reversed, upon certain grounds on which 
they opposed the granting of the discharge 
by the district court The petition of review 
bears date October 15th, 1875, but appears 
first to have been brought to the attention 
of the court on the 13th of Novembei*, 1875, 
when an order to show cause why the prayer 
of the petition should not be granted was 
made. This was served on the attorney for 
the bankrupts on the 15th of November, 1873, 
which must, therefore, be taken to be the 
time of the institution of the proceedings to 
obtain a review. In excuse for this delay it 
is alleged, that, on or about the 2Sth of July, 
1875, the papers of the district court were re- 
moved from the old clerk's office in Cham- 
bers street to the new court house, and that, 
in the removal, the testimony in the ease be- 
came mislaid and inaccessible to the peti- 
tioners, until a period after the time of the 
application for a review. This veiy statement, 
however, makes it obvious that there is noth- 
ing in the excuse, because, when the applica- 
tion was actually made, the same papers were 
lacking, and yet their absence did not make 
it either impossible or difficult to make the 
application for review. For the absence of 
these papers the discharged bankrupts were 
in no sense responsible, and, even if, on the 
petition of review, it had become necessary 
for the petitioners to apply for a postpone- 
ment of the hearing, in order that an oppor- 
tunity should be afforded to obtain the pa- 
pers, the bankrupts would have had notice 
that such an application was pending, and 
might have governed themselves according- 
ly. The statute which gives the right to the 
circuit court of general supervision over pro- 
ceedings in bankruptcy has not fixed any 
limitation of time within which its interpo- 
sition must be invoked. In the eases in 
which appeals are allowed, the time to appeal 
is fixed at ten days. In the Southern dis- 
trict of Ohio, the circuit court adopted an ex- 
press rule limiting the time for a petition of 
review to ten days, or such further time as 
might be allowed by the district judge, by 
an order made within the ten days. 2 Gazz. 
Bankr. Dig. 112S. In the supreme court of 
the United States, in Bank v. Cooper, 20 
Wall. [87 U. S.] 171, that court declared that 
the review must be sought within a reasona- 
ble time, which should genei-ally be fixed 
with reference to the analogy furnished by 
the period fixed for appeal. In the case of 
Littiefield v. Delaware & H. Canal Co. [Case 
No. 8,400], Judges ClifEord and Shepley, in 
the circuit court for the district of Massa- 
chusetts, say: "Discharge was denied on 
the 12th of May, 1869, and the petition was 
filed on the 30th of June in that year. Spe- 
cial injury is neither alleged or proved, and 
the court is of opinion, in view of all the cir- 
cumstances, that the petition ought not to 
be rejected because it was not filed at an 
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earlier day. Until some rule is adopted on 
the subject, the court will not deprive the pe- 
titioner of a hearing on tliat ground, unless 
the delay is manifestly unreasonable, or has 
operated to the prejudice of the respondent." 
Bump, Bankr. (8th Ed.) p. 351. The present 
case is, in my opinion, such a one as is con- 
templated in the opinion- cited. The dis- 
charged bankrupts had a right to assume, in 
the absence of any notice to the contrary, 
that their discharge, although it had been op- 
posed, was acquiesced in by their creditors. 
Acting on this basis, they have, with the as- 
sistance of their friends, engaged again in the 
business of shipping merchants, in which 
they had previously been engaged, and have 
entered into, and are performing, important 
undertakings, of a quasi public nature, in re- 
spect to the ti'ansportation of the West India 
mails, with a foreign government. Now to 
revoke the discharge which was granted to 
them in the regular course of the adminisb'a- 
tion of the bankrupt law, would involve in 
misfortune, not only themselves, but others 
who, relying on their discharge, have aided 
them or entered into new business relations 
with them. Under these circumstances, and 
adverting, also, to the small interest of the 
objecting creditors compared to the total 
amount of their debts, some six thousand 
dollars out of at least three hundred thou- 
sand dollars, I think the discretion of thfe 
court will be wisely exercised in refusing to 
entertain the application for a review. The 
petition is, therefore, dismissed. 



Case "No. 9,954. 

In re MURRAY. 

[1 Hask. 267; i 3 N. B. R. 765 (Quarto, 187).] 

District Court, D. Maine. May, 1870. 

Bankruptcy — Debts Provabi^e — The Price op 
Liquors to be Sold in Violation of Law. 

A claim, for the price of spirituous liquors, 
lawfully sold in the state of New York to a citi- 
zen of Maine, who intended them for sale in this 
state in violation of law, is here provable in bank- 
ruptcy, although it could not be recovered in the 
courts of this state. 

In bankniptcy. Appeal by the assignee in 
bankruptcy of Murray, from the decision of 
Mr. Register Fessenden, allowing a daim 
against the bankrupt's estate for spirituous 
liquors sold in .New York to the bankrupt a 
citizen of Maine, who intended them for sale 
in this state in violation of law. 

Charles P. aiattocks, for appellant. 
Melvin P. Frank, for appellee. 

FOX, District Judge. TJiis is an appeal 
from the allowance by the register of a daim 
in favor of W. E. Booraem, a citizen of New 
York, for the sum of ?363.4o. It is submitted 
for decision upon an agreed statement of 
facts, from which it appears that the bank- 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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rupt was an apotlieeaiT, resident at Portland, 
and from time to time sent orders to Booraem 
at New York for spirituous liquors to tie for- 
warded by steamer to the banljxupt at Port- 
land, by Mm to be tbere sold in Tiolation of 
the laws of Maine. The claim as proved and 
allowed is for the price of the liquors so fur- 
nished. It is further agreed that Booraem did 
not know that the liquors wei-e ^i be sold con- 
trary to the laws of Maine, and that by the 
laws of New York the contract and daim is 
and was legal and could be there enforced. 

The bankrupt having ordered these goods 
sent to him from New York by the carrier, 
the delivery to the carrier for his use is a de- 
livery to him, and the sale and purchase must 
be considered as made and constituted in New 
York. The case finds that such a sale is legal, 
and that the price of the aiticles sold could 
be recovered of the purchaser in that state. 

It is claimed by the assignee, that under 
such a state of facts a recovery could not be 
had in the courts of this state for liquors so 
sold, and the case of Meservey t. Gray, 55 Me. 
542, is relied on as sustaining this position; 
and it is true, that in that case it was de- 
cided, that "■R'hen contracts made in other 
states are designed or calculated to aid in 
violating the laws of the state, where they are 
attempted to be enforced, the com'ts of the 
latter state are not obliged to furnish a rem- 
edy;" and that under the act of 185S [Laws 
Me. 1858 (No. 2) p. 40], which declares "that 
no action shall be maintained for intoxicating 
liquors purchased out of the state, with in- 
tention, to sell the same or any part thereof 
in violation of this act," a party, selling liq- 
uors in New York to a citizen of Maine, was 
not permitted to recover for the liquors, al- 
though he had no knowledge of the pur- 
chaser's intention to sell the liquors in this 
state in violation of the law. 

So long as the act of 1858 continues in force, 
it may be that the courts of Maine will be 
justified in denying to citizens of other states 
any redress on contracts of this nature, al- 
though the same are perfectly legal and valid 
by the laws of the state where the purchase is 
made; but the question still remains, wheth- 
er the federal courts in this state are bound by 
this act and this decision of the court, and are 
at liberty to refuse all redress to a suitor, 
because he is thus debarred of remedy in the 
courts of the state. [The remedy here sought 
is one provided by the bankrupt act, is under 
a law of congress, and in one of the courts 
of the United States, and by a citizen of an- 
other state, against the estate of a citizen of 
this state.] 2 The bankrupt act [of 1S67 (14 
Stat. 517)1 declares all debts due and payable 
from the bankrupt at the time of the adjudica- 
tion of bankruptcy may be proved against 
the estate of the bankrupt, and that in ease of 
an appeal to the circuit court from the deci- 
sion of the district coxu^t, proceedings shall be 
had in the pleadings, trial and determination 

2 [From 3 N. B. R. 765 (Quarto, 187).] 



of the cause, as in an action at law, com- 
menced and prosecuted in the usual manner 
in the courts of the United States, and his 
discharge if obtained, is from aU debts, which 
by the act are made provable against his es- 
tate. 

If an action could be sustained on this 
claim before the circuit court on appeal, and if 
the discharge in bankruptcy could relieve the 
debtor from his liability therefor, tlien I hold 
that it is the duty of the district court to rec- 
ognize and allow the same as a debt provable 
against the estate in bankiniptey, although 
the creditor might fail of a remedy If his 
action was pending in the courts of Maine; 
and from an examination of the decisions of 
the supreme court of the United States, I can 
enteitain no doubt that the demand was prov- 
able, and could be recovered before the cir- 
cuit court by reason of its legality in the 
place where the purchase was made. 

In Suydam v. Broadnax, 14 Pet [39 U. S.] 
74, the court says, "A sovereign state and 
one of the states of the Union, if the latter 
were not restrained by constitutional prohibi- 
tions, might in virtue of sovereignty act upon 
the contracts of its citizens wherever made, 
and discharge them by denying a right of ac- 
tion upon them in its courts. But the validi- 
ty of such contracts as were made out of the 
sovereignty or state would exist and continue 
anywhere else according to the lex loci con- 
tractus, and it may be laid down as a safe 
position, that a statute discharging contracts 
or denying suits upon them without the par- 
ticular mention of foreign contiacts does ]iot 
include them. * * * The 11th section of 
the judiciary act [1 Stat. 78] was intended 
to give to citizens of another state, having a 
right to sue in the circuit court remedies co- 
extensive with these rights. These remedies 
would not be so, if any proceeding under an 
act of a state legislature, to which a plaintiff 
was not a party, exempting a person of such 
state from suit could be pleaded to abate a 
suit in the circuit couxt." 

In Watson v.Taipley, 18 How. [59 U. S.] 520, 
the court re-affirms tiis principle in the fol- 
lowing language, "Whilst it will not be denied 
that the laws of the several states are of bind- 
ing authority upcn their domestic tribunals, 
and upon persons and property within their 
appropriate jurisdiction, it is equally clear 
that those laws cannot affect, either by en- 
largement or diminution, the jurisdiction of 
the courts of the United States as vested and 
prescribed by the constitution and laws of the 
United States, nor destroy or control the 
rights of parties litigant to whom the right 
of resort to these courts has been secured by 
the laws and constitution." 

In Union Bank v. Jolly, 18 How. [59 U. 
S.] 507, it is said, "The law of a state, limit- 
ing the remedies of its citizens in its own 
courts, cannot be applied to prevent the cit- 
izens of other states from suing in the courts 
of the United States in that state, for the 
recovery of any property or money there to 
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■which they may be legally or equitably en- 
titled." 

In Hyde v. Stone, 20 How. [61 U. S.] 175, 
the court says, "This coui-t has repeatedly de- 
cided, that the jurisdiction of the courts of 
the United States over controversies between 
citizens of different states cannot be impaired- 
by the laws of the state which prescribe the 
modes of redress in their courts, or which re;?- 
ulate the distribution of their judicial power." 

The citation of further authorities is cer- 
tainly unnecessary. The legality of the pur- 
chase in the place of the contract being ad- 
mitted, it appearing that a citizen of another 
state has in such state sold his property to a 
citizen of this state, for which he is now in- 
tlebted, and which can be recovered of him 
if he is ever found in New York, unless he is 
discharged therefrom by his certificate in 
bankruptcy, and the proceedings in bankrupt- 
cy being by force and virtue of the acts of 
congress alone, which authorize proof of all 
legal accounts against the bankrupt's estate, 
the laws of the state, denying any remedy 
for the recovery of this account, cannot in 
any way control the proceedings of the bank- 
rupt court, and. it is therefore ordered: Ap- 
peal dismissed, claim allowed. 



Case "No. 9,955. 

MURRAY v. AETNA INS. CO. 

14 Biss. ,417.] 1 

Circuit Court, N. D. Illinois. Oct.," 1864. 

A-FFKBIGHTMENT — TEMPORARY ReTAUDATIOX — 

Whether Freight Barsed — Marine 
Insurance — Freight MojfET. 

1. A temporary retardation, and subsequent 
sale of the cargo by the owner, does not consti- 
tute an abandonment, nor deprive the carrier 
of his right to the freight money; he therefore, 
cannot recover from the insurer of the freight 
money. 

2. Where a vessel takes a cargo late in the 
season," for transportation around the Lakes, 
and is laid up by stress of weather, it is her duty 
to complete the voyage in the spring, if prac- 
ticable, and carry the cargo to its destination. 

3. If a cargo is necessarily unloaded at an in- 
termediate point, and the owner sells it there, 
though the vessel might have carried it in the 
spring, the carrier has earned his freight. 

Assumpsit [by .Tames Murray against the 
Aetna Insurance Company of Hartford] for 
loss of freight money. 

Robert Rae, for plaintiff. 

DRUaiMOND, District Judge. I am of 
opinion as a matter of law that the plaintiff 
cannot recover in this case. 

The contract the defendant made was that 
the vessel should earn or be entitled to 
freight, and in the ease of loss of freight or 
if the plaintiff was not entitled to receive 
freight in consequence of some accident or 
misfortune within the terrns of the policy, 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



then the defendant agreed to become respon- 
sible. The question is whether, according to 
the terms of the contract, the defendant is 
liable. 

Fifteen thousand bushels of corn, in the fall 
of 1S62, were shipped on board the schooner 
owned by plaintiff to be transported from 
Chicago to Kingston, and it was the freiglit 
list on this corn that was insured by defend- 
ant. A marine disaster happened to the ves- 
sel. She was dismasted and was towed into 
the port of Goderich. in Canada. The vessel 
lay there some time. The liatches were then 
taken off, and it was found that the corn was 
damaged more or less. Of course the schoon- 
er in the condition in which it then was could 
not proceed on her voyage without repairs. 
The corn was unloaded from the vessel, and 
placed in a warehouse, and the sound corn 
sepai-ated from the damaged com. Shortly 
after it was so placed, it being in different 
stories of the warehouse, the warehouse broke 
down and the corn became again intermin- 
gled. There was a policy of insurance on 
the cargo by the Corn Exchange Company, 
and upon the receipt of intelligence of the dis- 
aster the agent of that company proceeded to 
Goderich with a view of determining what 
was to be done for the best interests of all 
concerned. The proof shows that about thir- 
teen thousand bushels of the com were in a 
sound condition when it was landed from the 
vessel, the remainder being more or less dam- 
aged. There is some conflict of evidence as 
to the manner and circumstances under 
which the com was sold. The captain of the 
schooner claims that the corn was sold by 
the agent of the Corn Exchange Company. 
The latter, on the contrary, claims that the 
corn was sold by the captain. I do not think 
it is material which was the fact, but we will 
assume, what is undoubtedly true, that it 
was sold by the common consent of both. 
The plaintiff retained two thousand two hun- 
dred dollars, and the balance of the proceeds 
was paid over to the agent of the Com Ex- 
change Company. It is immaterial what was 
the fact as to the manner in which this 
money was paid or received. Of course if it 
was paid and received" as freight it could not 
again be recovered; but, according to the 
view the court takes, it is immaterial whether 
it was or not. It seems to be conceded that 
there was no material injury done to the hull 
of the schooner; that the chief injury was to 
the spars and rigging. We have to assume, 
of course, under the finding of the juri'-, that 
the vessel could not have been repaired in 
the port of Goderich that fall, and there is 
no dispute but it could have been repaired in 
the following spring or dming the winter,, and 
that the vessel would have been ready upon 
the opening of navigafion to proceed on her 
voyage. The question is, whether, under the 
circumstances of the case, it was not the duty 
of the captain to go on and complete his con- 
ti'act, which was to transport the corn from 
Chi<^ago to Kingston. 
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"When a vessel takes a cargo, as in this case, 
in the fall of the year to transport to a dis- 
tant point, it is one of the incidents of the 
navigation that owing to variable weather or 
freezing up, she may not be able to reach her 
port of destination. The mere fact that the 
vessel is not able to do so does not relieve the 
carrier from completing his contract and thus 
becoming entitled to his compensation. Nei- 
ther here does the fact that the vessel was 
dismasted and was obliged to make a port of 
safety and the corn had to be unloaded, re- 
lieve the earner from the duty of completing 
his contract, provided by proper repairs the 
vessel could have proceeded in the spring of 
1863. The com was in such a condition that 
it could have been transported in whole or 
part in specie, and could have I'eached the 
port of destination. 

This being so, then it follows as a conclu- 
sion of law that if the owner of the corn 
chose to take it or have it sold he could not 
deprive the plaintiff of the right to the 
freight. 

There is no controversy but that the vessel 
could have been repaired in the winter of 
18G2 or the spring of 1863. There can be 
none under the proof but that the corn could 
have been transported in specie, in whole or 
in part at least, to the port of Kingston, in 
the spring of 1863. Those facts being admit- 
ted, upon well-settled principles of law I 
think the plaintiff cannot recover. 

Among the numerous authorities which 
have been referred to, I will only advert to 
three. The first is the case of Anderson v. 
Wallis, reported in 2 Maule & S. 240. That 
was a ease of insurance upon a cargo and in 
that respect was different from this. The 
ship sailed from London on the 16th of Sep- 
tember, 1811, boimd for Quebec. Having en- 
countered heavy gales, so that she made a 
great deal of water, the master was obliged 
to return (having proceeded a considerable 
distance on the voyage) to the port of Kin- 
sale, Ireland, and aiTived there October 25th. 
On the arrival of the ship it was found neces- 
sary to make repairs upon the vessel before 
she could proceed on her voyage. These re- 
pairs were not completed until the 25th of 
March following. On examination it was as- 
certained that the cargo was damaged, and 
it was sold as a damaged cargo. Prior to 
this time the insured abandoned the cargo to 
the underwriter. The underwriter refused to 
accept the abandonment, so that the question 
arose whether there was a loss within the 
true construction of the policy. The court 
held there was not. Why? Because the 
goods were not lost, and because the vessel 
could have been repaired and could have pro- 
ceeded on her voyage in the spring of 1812 to 
Quebec, The time that elapsed was from 
October 25 until March following, when the 
vessel should have so proceeded, and it was 
held— Lord EUenborough delivering the opin- 
ion—that it was a mere retardation of the 
voj-age. Now if in this case the cargo 'had 



been destroyed so that it lost its identity, and 
it did not in point of fact exist in specie, 
then, as a matter of course, it would have been 
a loss within the policy, and the court would 
have held that the insured was entitled to re- 
cover; but the cargo remaining in specie, al- 
though in a damaged state, the carrier having 
a right when the repairs were made to go on 
and complete the voyage, the property being 
sold as a daomaged cargo, there was not a 
loss within the meaning of the policy. 

The principle, although that was a case 
of insurance on the cargo and the case at bar 
is a policy on the freight, must necessarily 
be the same as to the question of loss. Here, 
as there, the agreement was to indemnify the 
plaintiff in ease of loss— in one the loss of the 
cargo, in the other of freight— and in that case 
the court held that there was not a loss with- 
in the meaning of the policy, as we must 
hold here. The language of the court in that 
case has been cited with approbation in sub- 
sequent cases, and no comt has ever yet 
decided that a temporary retardation is a to- 
tal abandonment. Disappointment of arrival 
would be a new idea of abandonment in in- 
surance law. 

Here the question is, whether the loss of 
freight was in consequence of a peril of the 
sea or of the voluntary act of the master, 
and the answer is, it was the voluntaiy act 
of the master. 

The next case to which I shall advert is the 
case of Jordan v. Warren Ins. Co. [Case No. 
7,524]. That was a case of a policy upon 
freight precisely like this. The freight in- 
sured was a quantity of cotton, tobacco, and 
other articles of merchandise from New Or- 
leans to Havre. The freight bill was nearly 
$10,000. The vessel proceeded from New Or- 
leans down the Mississippi and on her prog- 
ress to the Gulf of Mexico on the 7th of June 
she met with an accident which rendered it 
necessary for the vessel to return to New 
Orleans for repairs. The vessel was fitted 
again for sea on the 21st day of July follow- 
ing, a little over a month. On examination 
it was ascertained that the cargo was in- 
jured, and it was taken out; a large por- 
tion of it was sold at public auction for the 
sum of nearly $20,000. The residue, being 
in a sound state, was shipped for Havre in 
another vessel. Mr, Justice Story upon these- 
facts says the ship was repaired and ca- 
pable again of taking a part of the cargo at 
New Orleans within a reasonable time, and 
the master had a right to require that it 
should be so taken on board and carried on 
the voyage as soon as it might be in a condi- 
tion to be safely re-shipped, and he had a 
right to wait until the cargo could be dried, 
sorted, re-packed and prepared for re-ship- 
ment; the delay arising thereby would be a 
mere retardation or temporaiy interruption 
or suspension of the voyage, and not an utter 
prostration or destruction (prostration is a 
bad word to be used in that connection I 
think). If, then, the freight has been lost^ 
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it bas been lost by bis own voluntary act, 
and not by the necessary operation of any of 
tlie pei-ils insured against The whole testi- 
mony shows the cargo could have been dried, 
assorted and re-packed for the voyage at the 
farthest within six months. It is true that 
the vessel was ready, so far as the repairs 
were concerned, within about six weeks; but 
he says the proof shows the cargo could 
have been ready in six months, and what 
was the consequence? That the party was 
entitled to his freight, end consequently the 
underwriter was not responsible as for a 
loss of freight. He proceeds: "Jlere delay 
in the voyage or disappointment as to time 
never constitutes, as we have seen, any 
ground for the abandonment of the voyage." 

The next case is Hugg v. Augusta Insur- 
ance & Banking Co., 7 How. [48 U. S.] 595. 
That was also a case of insurance on freight 
like tills. It went up on a certificate of dif- 
ference of opinion between the judges below. 
The vessel in that case took a cargo of 
jerked beef at Montevideo to be transported 
to Matanzas or Havana. It was the freight 
on this cargo that was Insured against. The 
vessel met with a disaster, and was obliged 
to put into the port of Nassau. Some of the 
cargo was thrown overboard, and another 
portion of it was found in so offensive and 
damaged condition that the authorities at 
once refused to have it landed. Another por- 
tion of it was sold, and the question in this 
case was, whether the underwriter was lia- 
ble as for a loss of freight Various ques- 
tions were certified to the supreme court. 
Upon the first question the court held that if 
the jury found that the beef was a perish- 
able article within the meaning of the pol- 
icy, the defendant was not liable as for a 
total loss of the freight unless it appeared 
that there was a destruction in specie of the 
enthre cargo, so that it had lost its original 
character at Nassau, the port of distress, etc 

Admit that in the case at bar it was for 
the interest of the owner of the cargo or of 
all parties that it should be sold, still, if the 
vessel could have been repaired in the follow- 
ing spring, and have proceeded on her voy- 
age from the port of Goderich, and could 
have transported the corn in specie to the 
port of Kingston, the plaintiff could not re- 
cover against the underwriter for a loss of 
the freight The case last cited, and ail the 
other cases, I think settle that. 

As to whether it was a reasonable time 
or not. That question I think is also decid- 
ed by the authorities and upon principle. 
Independent of authority the plaintiff can- 
not recover in this case, because if he could 
it would be substantially holding that where 
there was a detention of a cargo shipped 
in the fall, in consequence of stress of weath- 
er, or frost or other causes, so that the cargo 
could not arrive at the port of destination 
till the following spring, tiiere was a loss of 
freight, and that the insured should proceed 
at once against the underwriter for the 
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freight That would be an exceedingly dan- 
gerous doctrine to hold, so far as the com- 
merce of the Lakes is concerned. So that it 
resolves itself after all into, what was the 
reason there was a loss of freight, if there 
was such a loss? The only answer that can 
be given is, if there was a loss, it was in 
consequence of the voluntary act of the mas- 
ter, and not because ot a peril of the sea; 
so that the verdict will have to be. as a mat- 
ter of law, for defendant in this case. 

See further that the master has a right to 
wait till the cargo is ready for forwarding, and 
in case of his failure so to do, the insurer is not 
liable. Herbert v. Hallett, 3 Johns. Oas. 93; 
Griswold v. New York Ins. Co.. 1 Johns. 205; 
Saltus V. Ocean Ins. Co., 14 Johns. 138; Clark 
V. Massachusetts Fire & Marine Ins. Co., 2 
Pick, 104; M'Gaw v. Ocean Ins. Co., 23 Pink. 
405; Lord v. Neptune Ins. Co., 10 Gray, 109; 
Mordy v. Jones, 4 Barn. & C. 394; Tio v. Vance, 
11 La. 199; Adams v. Hausht, 14 Tex. 243; The 
Ship Nathaniel Hooper, 3 Sumn. 542, Fed. Oas 
No. 10,032. 

It seems to he universally held that the mas- 
ter has the power to forward the cargo in an- 
other vessel, if his own becomes unable to com- 
plete the voyage; but whether he is bound to 
do this, is unsettled in England, though Amer- 
ican authorities hold the affirmative. See Hugg 
V. Augusta Insurance & Banking Co., supra; 
and a collection of cases in 1 Pars. Shipp. & 
Adm. 234, note 2; Hugg v, Baltimore & Cuba 
Smelting & Mining Co., 35 Md. 414. 

For a full discussion of right of the master to 
deliver the cargo at an intermediate point, on 
payment of freight for the full passage, and of 
his obligation to so do on tender of the freight, 
see 1 Pars. Shipp. & Adm. 231, notes 2 and 3. 

Where the Insurer voluntarily accepts the 
damaged cargo at an intermediate point, the 
master is entitled to freight pro rata itineris. 
The Slohav/k, 8 Wall. [75 U. S.] 153. 



MURRAY fASlERIGAN BUTTON-HOLE, 
OVER-SEAMING& SEWING-MA- 
CHINE CO. v.). See Case No. 292. 
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MURRAY V. ARTHUR. 

[13 Blatchf. 429; i 22 Int Rev. Rec. 257.] 

Circuit Court, S. D. New York. June 22, 1876. 

Customs Duties— Fobfeitorb for Undervalua- 
tion — Additional Dutt — Forfeiture Remit- 
ted BY Seoretart of Trbasubt— Claim of 
Collector. 

1. Imported goods were seized by a collector 
of customs, as forfeited to the United States for 
undervaluation. Their appraised value exceed- 
ed by more than 10 per cent their entered value, 
and they thereby became liable to 20 per cent 
additional duty. They were proceeded against 
and taken into custody by the marshal, under 
process. Under proceedings for a remission of 
the . forfeiture, the secretary of the treasury 
remitted it, on condition that the importer should 
pay the costs and the duties on the goods, if they 
were due, or give bond to export the goods. He 
elected to give bond, but the collector refused 
to permit the goods to be delivered until the im- 
porter had paid the 20 per cent additional duty. 
He paid it and brought this suit to recover it 
back: Seld, that the exaction was illegal, and 
that the plaintiff was entitled to recover. 

1 [Reported by Hon. Samuel- Blatchf ord, Dis- 
trict Judge, and here reprinted by permission.] 
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2. Where a forfeiture is remitted by the secre- 
tary of the treasury, pursuant to the statute 
authorizing him to do so, the cause of forfeiture 
is released. 

3. A fulfilment of the conditions imposed in 
a warrant remitting a forfeiture is equivalent 
to a satisfaction of the cause of action which 
constituted the ground of seizure. 

[This was a suit by James H. Murray 
against Chester A. Arthur, collector, to recov- 
er duty alleged to have been illegally exact- 
ed.] 

Stephen G. Clarke, for plaintiff. 
George Bliss, Dist. Atty., for defendant. 

WALLACE, District Judge. The plaintiff 
imported certain merchandise into the port 
of New York, the value of which in the piin- 
eipal markets of the country from which it 
was imported was found by the appraiser to 
exceed by more than ten per cent, the in- 
voice or entered value. Thereupon the mer- 
chandise was seized by the collector of cus- 
toms, proceedings were instituted for its con- 
demnation, and it was taken hy the marshal 
into custody, under process. The plaintiff 
then pi-esented a petition to the district judge, 
praying a remission of the forfeiture, and, 
the same having been transmitted to the sec- 
retary of the treasury, the secretary, after 
consideration, issued his warrant, remitting 
all the right and claim of the United States 
to the forfeiture, upon condition that the 
plaintiff pay the costs of the proceedings for 
forfeiture, &c., and the duties on the mer- 
chandise, if any were due, or give bond to 
export the merchandise without the limits 
of the United States. The plaintiff elected to 
give bond to export the merchandise; the de- 
fendant, as collector, refused to permit the 
delivery of the goods until the payment of the 
penal duty of twenty per centum ad valorem, 
which accrued by I'eason of the undervalua- 
tion. It is now insisted, for the defendant, 
that the merchandise, after the remission, 
was subject, as before the seizure, to the ad- 
ditional duty. In support of this position, it 
is urged, that the secretary of the treasury 
had no power to remit this duty, because it 
was not a fine, penalty, or forfeiture, and 
that he had no power to authorize the mer- 
chandise to be entered or exported for draw- 
back, because it had been withdrawn fram 
the custody of the officers of the customs, 
and was in the custody of the marshal, under 
the process of the court. 

The proceedings for the forfeiture of the 
plaintiff's merchandise were predicated up- 
on the same grounds as those which sub- 
jected the merchandise to the additional 
duty. It is conceded by the counsel for the 
defendant, that, if these proceedings had 
been prosecuted to judgment and sale, no 
claim for the additional duty could thereaft- 
er have been maintained by the United 
States. This concession is fatal to the right 
to insist upon the additional duty, under the 
facts of this case; because, in my judgment, 
where the forfeiture is remitted pursuant to 
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the statute authorizing the secretaiT of the 
treasury to do so, the cause of forfeiture is 
effectually released to the claimant. The 
statute which authorizes the remission pro- 
ceeds upon the theory, that the property seiz- 
ed has become subject to forfeiture; and the 
power granted to the secretary of the treas- 
ury is given upon the assumption that the 
United States had acquired title to the prop- 
erty, which may be released to the claim- 
ant upon such conditions as the secretary 
may see fit to impose. The claimant, by pe- 
titioning for a remission, concedes that his 
title has been divested, and appeals to the 
discretion of the secretary. When he ful- 
fils the conditions imposed by the latter, he is 
restored to his right of property and of pos- 
session, and is entitled to an order of the 
court, if necessary, to carry the terms of re- 
mission into effect The fulfilment of the 
conditions of the remission is equivalent to a 
satisfaction of the cause of action which 
constituted the ground of seizure. Unless this 
is the legal effect of the remission, the claim- 
ant received his property subject to another 
proceeding for forfeiture for the same cnuse 
—a conclusion too unreasonable to merit dis- 
cussion. The power conferred on the secre- 
tary of the treasury to remit a forfeiture, nec- 
essarily includes the authority to discharge the 
cause of action. If he had seen fit, he could 
have required the payment of the additional 
duty as one of the conditions of the remission. 
If he had done so, and the condition had 
been fulfilled, it would not be claimed tliat 
the merchandise, nevertheless, remained still 
subject to the duty. If the merchandise 
would have been released by the Imposition 
and fulfilment of such condition, it is by the 
fulfilment of any other condition imposed by 
the secretary. The terms of the remission 
are confided to his discretion solely. Wheth- 
er the additional duty be regarded as a pen- 
alty upon the importer, or as a duty not in 
the nature of a penalty, is not material. The 
power conferred upon the secretary of the 
treasury to release the cause of action upon 
such conditions as to him may seem meet, 
authorizes him to exact or to dispense with 
payment of penalty or duty. If he exacts 
it, the amount cannot be again exacted by 
the collector. If he dispenses with it, he has 
done so in the exercise of the discretion vest- 
ed in him by the statute. Judgment is or- 
dered for the plaintiff. 



Case No. 9,957. 

MURKAT V. BECK. 

[2 Oranch. O. 0. 677.] i 

Circuit Court, District of Columbia. May 
Term, 1826. 

Replevin — Retorxq Boxi> ~ Retorn of 
Property. 
If goods be taken in execution and replevied 
by a third person, the court, upon the return of 

1 [Reported by Hon. William Cranch, Chief 
Judse.] 
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the writ of reiilevin, will order a return of the 
properly upon the usual retorno-hahendo bond. 

Replevin. 

Mr. Morfit, for defendant [Joseph W. Beck], 
upon the return of the -writ, moved for a re- 
turn of the property. The defendant was a 
constable, and had levied an execution on a 
hackney coach and hoi-ses, in possession, and 
as the property, of Michael Murray. His 
brother Thomas (the plaintiff,) sued out this 
writ of replevin, claiming title to the property 
uuder a bill of sale from Michael, which was, 
in fact, executed three days after the fi. fa. 
came to the hands of the defendant, but was 
antedated fifteen days, with the confessed 
intention to avoid this execution and to se- 
cure a debt due from Michael to Thomas. 

TEDE3 COURT ordered a return of the prop- 
erty upon the usual retomo-habendo bond. 

MORSBLIr, Circuit Judge, contra, being of 
opinion that the Maryland act of 1785, e. 80, 
§ 14, did not apply, nor authorize a return in 
such a case, where an officer, acting under an 
execution, is defendant in replevin. Ideo 
quaere. 

MURRAY (COX v.). See Case No. 3.304. 



Case 3Sro. 9,958. 

MURRAY V- DONNELLY et al. 

[3 Lepr. Int. 41.] i 

District Court, E. D. Pennsylvania. Aug, 7, 
. 184G. 

Practice is ADMiBAi^xy— Libel in Personam fob 
Personal Ixjdkies— Doubtful Merits. 
[The court will not take jurisdiction of a libel 
in personam for assault committed agamst a 
mariner by the officers of the vessel, if the case 
is of doubtful merits, and must be estabhshed 
by unquestionable proofs, but will remit hbelant 
to his remedy at common law.]. 

[Libel in pei-sonam by John Murray, a mar- 
iner, against Donnelly, master, and Randall, 
mate, of the brig Rebecca, for assault.] 

KANE, District Judge. I have considered 
this case, and have come to the determina- 
tion to dismiss the libel. I am not satisfied 
with the evidence. It is, at best, doubtful, 
if not contradictoiy. I take the occasion to 
say to the gentlemen of the bar, and through 
them to those whom it may concern more 
directly, that I am strongly disinclined to fa- 
vor proceedings like the present The admi- 
ralty jurisdiction of this court, summary and 
potential as it is, in cases of personal wrong 
on the high seas, will be exercised impressive- 
ly whenever a clear case shall be made out 
in evidence. But the case must not be one 
of doubtful merits, and it must be established 
by unquestionable proof. There must be no 
mutinous provocation on the part of the li- 
belant, no apparent combination among the 
witnesses, nothing from which the mind can 
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without violeifce infer an attempt to prosti- 
tute judicial forms to purposes of wrong. 
When the case is made doubtful by the char- 
acter of the witnesses or the conflict of their 
testimony, there is safety in the intervention 
of a jury; and, where the primary investiga- 
tion of it by the proctor gives him reason to 
anticipate such a state of things, he will wise- 
ly consult the interests of his client by re- 
ferring him to the courts of common law. 



Case IJiTo. 9,959. 

MURRAY V. DOWLING. 

[1 Cranch, 0, 0. 151.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1803. 

Witness — Privileged Commusioations — 
Attorney. 

An attorney at law cannot be compelled to dis- 
close any fact the knowledge of which has been 
communicated to him by his client. 

Replevin. Avowiy for rent-arrear— plea in 
bar, no rent-arrear— general replication and is- 
sue. 

Mr. Peacock requested a postponement of 
the trial on account of the absence of the per- 
son who had possession of the original lease. 

Mr. Hewitt, for the plaintiff, pressed the 
trial. 

Mr. Peacock waived his application for a 
postponement, and offered ready. 

On the trial Mr. Peacock being sworn as a 
witness, Mr. Hewitt asked him whether there 
was £i lease in writing. iMr, Peacock stated 
that his knowledge upon that subject was de- 
rived from his client, in his capacity as coun- 
sel, and prayed the opinion of the court wheth- 
er he was bound to answer. 

THE COURT was of opinion he ought not 
to be compelled to answer, and sustained the 
objection. 



1 [Reprinted by permission.] 



Case No. 9,960. 

MURRAY V. DULANY. 

[3 Cranch. 0. C 343.] a 

Circuit Court, District of Columbia. Nov. 
Term, 1828. 

Witness— Mulatto — ^Proof of Freedom. 

In assault and battery, the plaintiff, being a 
mulatto, cannot, at the trial upon the general is- 
sue, be compelled to prove his freedom. 

Assault and batteiy. The plaintiff [George 
Murray] was a mulatto. 

Mr. Wise, for the defendant [Henry R. Du- 
lany], contended that the plaintiff should 
prove his freedom. 

But THE COURT (MORSELL, Ch:cuit 
Judge, absent) said, that the -defendant had 
waived the objection to the person of the 
plaintiff by pleading the general issue. 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 
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MURRAY (DUSTIN v.)- See tJase No. 4,201. 

MURRAY (FORBES v.). See Case No. 4,928. 

MURRAY (GALLAGHER v.). See Case No. 
5,193. 

MURRAY (HILL v.). See Case No. C,495. 



Case IS"o. 9,961. 

MURRAY et al. v. INSURANCE CO. OF 

PENNSYLVANIA. 

£2 Wash. C. C. 186.] i 

Circuit Court, D. Pennsylvania. April Term, 

1808. 

Marine Insukaxce — Second Policy — Partial 

Loss— Aba XDONiiENT. 

1. The plaintiffs effected insurance in New- 
York, on the Hope, from Gibraltar to New- 
York, to the amount of four thousand dollars, 
valuing her at that sum; and they afterwards 
effected insurance on her with the defendants, 
to the amount of four thousand dollars, valuing 
her at six thousand dollars, without notice to the 
defendants of the prior insurance. A partial loss 
occurred, and the plaintiffs claimed to charge a 
partial loss, upon ihe whole amount insured by 
the defendants in the second policy. 

2. The defendants are liable for as much of 
the agreed value of the Hope, as is not covered 
by the prior insurance, being to the extent of 
two thousand dollars. 

[Cited in Ryder v. Phoenix Ins. Co., 98 Mass. 
192.J 

3. As the plaintiffs claim only a partial loss, 
the defendants are not entitled to an abandon- 
ment. 

4. It is not the incapacity of the assured to 
abandon, or his failure to do so, which can de- 
feat his right to a recovery, unless he claims for 
a total loss, 

5. It was jiot necessary to give notice of the 
first insurance to the defendants. 

6. In case of a total loss, when two insurances 
have been made, the assured may abandon to 
the second underwriters, and take from them 
so much as the second policy covers. 

This was a case stated for the opinion of 
the court. The plaintiffs [Murray and Mum- 
ford], on the 21st of October, 1803, effected 
insurance on the ship Hope, from Gotten- 
burgh, to New- York, in the office of the New- 
York Insurance Company, to the amount of 
foui- thousand dollars, valuing her at that 
sum. On the 20th of December, in the same 
year, they effected insurance on the same 
ship and voyage, to the amount of four thou- 
sand dollars, in the office of the defendants, 
valuing her at six thousand dollars. But, 
at the time of effecting this last policy, the 
defendants had no notice of the insurance 
made at New-York. The real value of the 
ship, when she sailed from New- York, ex- 
ceeded six thousand dollars. A partial loss, 
by one of the perils insured against, took 
place; and the question tor the opinion of 
the court •was, whether the defendants are 
liable, on the last mentioned policy, for the 
amount reported by the referees, as per re- 
port filed; or whether the said last mention- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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ed policy is void, by reason of the prior in- 
surance? The referees reported the sum of 

thousand dollars to be uncovered by 

the first policy. Both the policies contain 
the usual printed clause, "that if the assur- 
ed shall have made any other insurance upon 
the preinises aforesaid, prior m date to this 
policy, then the said company shall be an- 
swerable, only for so much as the amount 
of such prior insurance may be deficient to- 
wards fully covering the premises hereby in- 
sured; and the said company to return the 
premium upon so much of tne sum by them 
insured, as they shall be by such prior insur- 
ance exonerated from." 

Rawle and Lewis, for defendants, con- 
tended, that the first policy being valued, 
the one in question having been effected 
Avithout notice of the first, is void; because, 
in case of loss, the insured had deprived 
himself of the power of ceding any part of 
the property saved, to the defendants; the 
first underwritei-s being entitled, upon aban- 
donment, to the whole. They relied upon 
the ease of Yard's Assignees v. Murgatroyd 
[4 Yeates, 161], in the supreme court of 
Pennsylvania; and the ease of M'Kim v. 
Phoenix Ins. Co. [Case No. 8,862], in this 
court. Also, that the plaintiff was bound 
by the valuation of the first policy. 

Hallowel and Hare, for plaintiffs, argued, 
that the first policy created no estoppel, as 
to the value of the property, except as be- 
tween the parties to that policy. 1 Marsh. 
Ins. 200; Emerigon, 275; 1 Johns. 385. 
That the cases cited on the other side do not 
apply; because, in those, the question was 
not whether the plaintiff could recover any 
thing upon the second policy, but how much 
he was entitled to: that, although the plain- 
tiffs might have defeated their right to re- 
cover in this action, if they had abandoned 
to the first underwriters; yet as they do not 
go for a total loss, and have not abandoned, 
the argument cannot affect them. 

'WASHINGTON, Circuit Justice. The par- 
ties to this suit have agi-eed, by the policy 
on which the action is founded, that the prop- 
erty insured was worth six thousand dollai-s; 
and the defendants bound themselves to the 
extent of four thousand dollars, the sum sub- 
scribed to cover so much of the agreed value, 
as had not been covered by any prior assur- 
ance. It tinrns out, that four thousand dol- 
lars of that value had been previously in- 
sured in New-York. As to that sum, there- 
fore, the defendants are not liable; but they 
would have been liable to that amount, had 
the agreed value of the property been eight 
thousand dollars; because so much of the 
value was uncovered by any prior policy. 
But, as in the present case, only two thou- 
sand dollars of the value was uninsured when 
the last policy was effected, the defendants 
cannot be called upon for a sum exceeding 
that so left uncovered. This is the plain im- 
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port of the contract between these parties; 
,and why should not the defendants comply 
with it? The reasons assigned are, that the 
first policy being valued, the insured, in case of 
-a total loss, must have abandoned the whole 
property saved, to the first underwriters, 
and were thereby incapacitated to cede any 
thing to the defendants; without doing 
which, they could not demand a total loss 
from the defendants; and that the omission 
to communicate to the defendants the exist- 
ence of the first policy, is such a concealment 
4is renders this policy void in its inception. 
In answer to these objections, it is suffi- 
•cient to say, that the plaintiffs do no-t claim 
for a total loss; and in point of fact, if this 
were material, they have not abandoned to 
the New-York Company. Claiming only for 
a partial loss from these defendants, they 
-are not entitled to an abandonment. It is 
not the incapacity or the failure to abandon, 
which can defeat the right of the insured to 
recover, unless he goes for a total loss. But 
If the law were otherwise, still tlie insured 
is not incapacitated to abandon to the sec- 
ond underwriter, until he has deprived him- 
self of the power of doing so, by having pre- 
viously abandoned to some other underwriter. 
It was correctly observed, by one of the 
plaintiffs' counsel, that he might, if he chose, 
•and sometimes it might be his interest, aban- 
don to the underwriters on the second pol- 
icy, and take from them so much as such 
policy, from the terms of it, covered. It fol- 
lows from these principles, that whether 
there was or was not a prior policy, was a 
■circumstance of no consequence to the under- 
writers on the second, except as to the amount 
for which the latter, in ease of loss, might be 
liable; and, therefore, notice of such prior pol- 
icy to them, was unnecessary and idle. Be- 
.sides, the very terms "in case the assured shall 
have made anj' prior assurance" imply, that 
whether he has made such or not, is a fact 
unknown to the underwriter on the second 
policy. The case of SI'Kim v. Phoenix Ins. 
Co. [supra] is, so far as it resembles the pres- 
<;nt case, against the defendants. In that 
•case, the first ijolicy was underwritten by 
the Philadelphia Insurance Company, to the 
amount of twelve thousand dollars, and was 
clearly open. The Phoenix Company after- 
wards underwrote fifteen thousand dollars, 
on the return cargo of coffee, valuing the 
■same at twenty-two cents per pound; and 
the question before the court was, whether 
the plaintifC could recover any thing upon 
the latter policy; and if any thing, how 
much? The court decided, that the first pol- 
icy covered as much of the coffee, as twelve 
thousand dollax-s would absorb at prime cost, 
rand charges, instead of the value fixed on 
that article in the second policy; which, of 
•course, would leave to be covered by the 
second policy, as much less of the cargo, as 
the difference between the prime cost and 
•charges, at twenty-two cents per pound, 
Twould amount to. For so much of the car- 



go, the Phoenix Company was held to be 
answerable. The court also decided, that the 
subsequent agreement of the Philadelphia 
Company to waive all their right to the 
property, which might be saved, could not 
change tie nature of the contract entered in- 
to by the plaintiff with the Phoenix Com- 
pany, because, at the mopient the latter was 
made, no more of the cargo was insured than 
that which the first policy left uncovered, 
and was void, as to so much as was so cov- 
ered. If so, the subsequent agreement with 
the Philadelphia Company was, in relation 
to the Phoenix Company, res inter alios acta, 
and could not affect the rights of the Phoenix 
Company. The notice spoken of, in that 
case, was not in relation to the existence of 
a prior policy, but the nature and extent of it 
The case of Yard's Assignees v. Murgatroyd, 
is very imperfectly stated; but it appears, so 
far as we understand it, to resemble this as 
little as the one just noticed. The opinion 
of the court is, that the plaintiffs are entitled 
to recover the sum reported by the referees. 
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MURRAY et al. v. LAZARUS et al. 
[1 Paine, 572.] i 
Circuit Court, S, D. New York. Oct. Term, 
1826. 
Snippixo — Advances is Foreign Port — Hr- 
POTHECATiosr — ^Taking Draft— Equita- 
ble ASSIGSMENT. 

1. The master may hypothecate vessel and 
freight, in a foreign port, for advances necessary 
for repairing and provisioning the vessel, if 
such advances cannot be procured on the cred- 
it of the owner. 

2. Whether, by the maritime law, the con- 
tracts of the master, under such circumstances, 
for necessaries, create a lien without an express 
hypothecation? Quere. 

3. But if they were admitted to have such 
effect, an express contract for payment would 
be a waiver of the implied lien. As where a 
vessel bound from New-Orleans to New- York, 
put into Wilmington in a damaged state, where 
the master, having no other means, obtained ad- 
vances from the libellants for the necessary re- 

Eairs, and gave them a draft for the amount on 
is consignees, which was afterwards protested 
for nonacceptance. On a libel against the 
freight, in the hands of the consignees, held, that 
the taking of the draft was a waiver of the 
lien if any existed. 
[Cited in The Amstel, Case No. 339; Phelps 
V. The Camilla, Id. 11,073; Leland v. The 
jMedora, Id. 8,237; Marshall v. Bazin, Id. 
9,125.] 
[Cited in Harned v. Churchman, 4 La. Ann. 
310.] 

4. The draft was expressed to be "for value 
received in disbursements, and repairs of the 
brig Hannah," with directions to charge the 
same to her account, and signed by the drawer 
as master: Meld, that the draft was not an hj'- 
potheeation of the freight, as it wanted all tlie 
requisites, such as an express pledge, maritime 
interest, risk of the lender, of an instrument of 
hypothecation. 

5. Nor has such draft the effect of an equitable 
assignment of the freight, as a draft on a spe- 
cific fund. 

1 [Reported by Elijah Paine, Jr., Esq.] 
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[6. Cited in The "William & Emmeline, Case 
No. 17.687, to the point that in the adjudication 
of maritime questions United States courts con- 
sider the states foreign in relation to each other.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was an appeal from a decree of the 
district court of the Southern district of New- 
York, estahlishing a lien on freight and gen- 
eral average, for necessary repairs and sup- 
plies for the vessel, furnished in a foreign 
port. The libel stated, that the brig Han- 
nah, Thomas Hillyer, master, of Eastport, in 
Maine, owned by Jonathan Bartlett, of that 
place, sailed from New-Orleans for New- 
York, on the 4th of ilarch, 1826, consigned to 
John B. Murray & Son, of New-York, having 
on board a cargo consigned to different mer- 
chants in New- York: That she was obliged, 
on account of damages occurring on her pas- 
sage in her spars and rigging, to put into Wil- 
mington, North Carolina, in distress: That 
the master or owners had no funds, nor cor- 
respondents at Wilmington, and the vessel 
requiring repairs and provisions for the voy- 
age, the libellants [Lrazarus & Whitmarsh], 
at the request of the master, expended on her, 
and to enable her to prosecute her voyage, 
536- dollars 30 cents, whereby she was en- 
abled to complete her voyage, and arrive at 
New- York. That the libellants, as a voucher 
for their expenditures, and as a mere mode 
of obtaining payment, took from the master 
a draft upon the said John B. Murray & Son, 
the consignees of the vessel, and agents of 
the owner, for payment to them, or their or- 
der, of the amount due them, which payment 
was expected and Intended to be made out 
of the freight of the vessel, and the contribu- 
tions for -a general average on account of the 
said damages. That John B. Murray & Son, 
on the arrival of the vessel at New- York, ex- 
acted from the consignees of the cargo an ob- 
ligation for the payment of their respective 
shares of the general average which they still 
held, and claimed or had received the pay- 
ment of the freight. The libel also stated, 
that payment of the di-aft was refused on pre- 
sentment; that the master was unable to pay 
the debt, and that neither he nor the owner 
could be arrested on process; that the ves- 
sel had been transferred to Israel Foot, who 
had not yet paid the whole price, and that all 
the parties had received notice of the libel- 
lants' claim. Process of attachment was 
prayed against the monies and credits be- 
longing to the master or owner, in the hands 
of any of the parties. 

The answer of John B. Murray & Son set 
forth the following facts as matters of de- 
fence:— That the libellants, while the vessel 
was at Wilmington, wrote to them, informing 
them that she required repairs, and desiring 
to know if the master's bill on them for 300 
or 400 dollars, for advances to him for that 
object, would be accepted: That they re- 
plied, through their agent, that it would not 



be accepted; which reply, they believed, was 
duly received by the libellants, who, however, 
made the advances and permitted the brig to 
depart without waiting for it: That John B, 
Murray & Son had long done the business of 
the said owner, Bartlett, and that a balance 
of 17,000 dollars was now due them from him: 
That they had received nothing on account of 
the general average, and only 579 dollars 37 
cents of the freight, of which they had paid 
122 dollars 38 cents for expenses of the ves- 
sel before notice of the libellants' claim, and 
337 dollars 32 cents to the master before no- 
tice of the attachment, and that a balance of 
lOS dollars 19 cents, after deducting their 
commissions, remained in their hands. The 
balance of freight, in their hands, they insist- 
ed on retaining for their general balance 
against Bartlett. 

The bill of exchange drawn in favour of the 
libellants, as mentioned in the libel, was as 
follows:— "Wilmington, 25th April, 1826. 
Exch. ?o31.55 cts. Five days after sight of 
this first of exchange, (second unpaid,) pay to 
the order of Lazarus & Whitmarsh, five hun- 
dred and thirty-one dollars, fifty-five cents, 
for value received in disbursements and re- 
pairs of brig Hannah, and charge the same 
to her account. Your obedient, Thomas Hell- 
yer, master of brig Hannah. Messrs. John 
B. Mui-ray & Son, New- York." The con- 
signees of the cargo not having appeared, 
their default was entered. 

The court decreed that the libellants were 
entitled to a specific lien on the contributions 
for general average; and to such lien on the 
freight received by John B. Murray & Son, 
for the amount of said bill of exchange; and 
that the general averages, and the freight aft- 
er deducting therefrom 122 dollars 38 cents, 
being expenses paid at New- York, incurred' 
after the aiTival of the vessel, and as pay- 
ment before notice of the libellants' claim, 
should be paid into court to satisfy the de- 
mand of the libellants. From this decree 
John B. Murray & Son appealed. The con- 
signees of the cargo submitted, and paid the 
general average into court. 

R. Sedgwick, for appellants, insisted: (1> 
That Wilmington was not a foreign port with- 
in the rule of law, as to mai-itime liens. Abb^ 
Shipp. 136, pt. 2, c. 2, passim. (2) That by 
taking the bill, the lien, if any had existed,, 
was lost. Yeates v. Groves, 1 Ves. Jr. 280; 
Roe V. Dawson, 1 Ves. Sr. 331; M'Menomy v, 
Ferrers, 3 Johns. 71; Stevens v. The Sandwich 
[Case No. 13,409]; Mandeville v. Welsh, 5 
Wheat. [18 U. S.] 277. (3) That by the pay- 
ment over before the attachment was laid,, 
the defendants ^were protected; and that 
they had a right to retain the balance on their 
general account with the owner. 

D. Lord, for respondents, contended: (ly 
That by the maritime law, the claim of the- 
libellants formed a lien on the vessel and her 
freight. The Jerusalem [Case No. 7,294] ; Wat- 
kinson v. Bernadiston, 2 P. Wms. 3G7; Hus- 
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sey V. Cliristie, 13 Yes. 599; Ex parte Shank, 
1 Atk. 234; Tlie Jacob, 4 O. Rob. Adm. (Am. 
Ed.) 245. (2) That the bill in question Tvas 
an instrument, on its face importing payment 
to be made out of the earnings of the vessel, 
and was therefore to be considered either an 
assignment or hypothecation of the freight. 
Ex parte Halkett, 3 Yes. & B. 135; Peyton 
V. Hallett, 1 Caines, 3G4; The Kebecca, 5 0. 
Rob. Adm. 102, 105. 

THOMPSON, Circuit Justice. The only in- 
quiry arising upon the appeal in this case, is, 
whether the respondents have a specific lien 
upon the freight monies, (received by the ap- 
pellants.) for the advances made by them for 
the repairs of the brig Hannah, at Wilming- 
ton in North Carolina. That these expenses 
were properly and necessarily incurred, is 
not denied; nor can the authority of the mas- 
ter, to hypothecate the freight as well as the 
vessel for the payment of such expenses, be 
questioned. He is the agent of the owners, 
and they are boimd by all lawful " contracts 
made by him. It is indispensable that he 
should have a right to contract for all neces- 
sary repairs and supplies for the vessel on the 
voyage, and may, therefore, indirectly bind 
the owners to the value of the vessel and 
freight. It is therefore well settled, that he 
may for like purposes, expressly pledge and 
hypothecate the vessel and freight, and there- 
by create a direct lien upon the same for the 
security of the creditor. [The Aurora] 1 Wheat. 
[14 U. S-] 102; Abb. 134. But this being a 
high and .important trust repos'ed in the mas- 
ter, the authority is to be exercised cautious- 
ly, and he is not at liberty to subject the ship 
or freight to this expensive and disadvanta- 
geous lien, if such repairs and supplies can be 
procured upon the a-edit of the owner inde- 
pendent of such hypothecation. 

The case is not open for the inquiry, wheth- 
er, by the general maritime law, every eon- 
tract made by the master for repairs and sup- 
plies for his ship whilst on a foreign voyage, 
does not import an hypothecation. When an 
express contract has been entered into for the 
payment of such expenses, that must be re- 
sorted to, and will be considered a waiver 
of such implied lien if any existed. And a 
party who has waived his right in this re- 
spect cannot be permitted, at a subsequent 
time, and under a change of circumstances to 
reinstate himself in his former condition to 
the injury of others. 

In liiis ease there was a special agreement 
between the master and the respondents for 
the payment of their advances. They took 
from him a bill of exchange, drawn upon the 
appellants, for the amount of their advances 
and commissions. If this is to be considered 
a regular and ordinary bill of exchange, it 
was a substitution for any lien that might 
have existed, and must be considered a re- 
linquishment thereof. 

But it is contended, that from the language 
of the bill, taken in connexion with the con- 



dition of the parties, it must be considered 
a lien on the freight in the hands of the appel- 
lants. If such is to be the effect and opera- 
tion of this bill, it must be either as an hy- 
pothecation of tjie freight, or as a draft upon 
a specific fund amounting to an assignment of 
such fund. 

The bill is drawn by Thomas Hillyer, as 
master of the brig Haimah, on the appellants, 
payable to the order of Lawrence & Whit- 
marsh, five days after sight, for 531 dollars 
55 cents, for value received in disbursements 
and repairs of tte brig Hannah, with direc- 
tions to charge the same to her account. It 
is these latter words that are said to give to 
this bill the operation of an hypothecation. 
In all other respects it is in the usual form 
of bills of eschange drawn in sets. 

I cannot think that the mere circumstance, 
of the nature of the consideration's being ex- 
pressed in the bill, with directions to charge 
it to the account of the brig, should entirely 
change the character of the instrument. This 
was a very natural and proper course for the 
master, especially when drawing upon the 
consignees of the brig, that they might under- 
stand for what the bill was drawn, and that 
it was not a private transaction of the master. 

It is laid down by Abbot in his Treatise on 
Shipping (page 143) that there is no settled 
form for the contract of hypothecation, "but 
that, whatever be the form, the occasion of 
borrowing, the sum, the premium, the ship, 
the voyage, the risk to be borne by the lender, 
and the subjection of the ship itself as securi- 
ty for the payment, all usually are, and prop- 
erly ought to be expressed." The bill in this 
case falls very far short of containing some 
of the most essential requisites; it does not 
in terms or by implication pledge the freight 
for the payment; tiie freight is not even 
named in the bill. There is no premium men- 
tioned, nor any thing either in the biU or any 
of the proceedings showing that maiitime in- 
terest was allowed. And indeed the contrary 
is shown by the proofs; for the account an- 
nexed to the libel contains the items which 
made up the amount of the bill, in which the 
usual commissions alone are charged upon the 
advances. But what is of still more impor- 
tance, there is nothing showing what, or that 
any risk was to be borne by the respondents. 
The owners of the vessel are still liable for 
these advances. 

The libel does not even contain any allega- 
tion of an agreement in any manner, that the 
freight should be pledged for the payment of 
the advances; it only alleges, that the bill 
was taken as a voucher for the expenditures, 
and a mere mode of obtaining payment there- 
of; which payment was expected and intend- 
ed to be made out of the freight, &c. This 
is no allegation of an agreement between the 
master and the respondents, that it should be 
so paid; it is nothing more than the mere 
expectation and intention of the respondents. 

And there is no proof, giving the least col- 
our to an inference, that there was any un- 
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■derstanding between the parties that the 
freight should be pledged for payment of the 
bill. And the conduct of the respondents 
shows, that they did not so understand the 
transaction; for, on the 14th of April, they 
wrote to the appellants, that the vessel had 
put into Wilmington in distress, and that the 
master wanted advances for repairs, and pro- 
posed drawing in their favour on the appel- 
lants for the amount that would be required, 
and requesting to know whether such bill 
would be honoured. If it had been under- 
stood that the freight was to be pledged for 
these advances, no such letter would have 
been written. The master having the right 
to hypothecate the freight, there could have 
been no necessity for writing at all to the 
appellants; but If any communication was 
made, it would have been to inform them of 
the hypothecation, if such had been the fact, 
and not an inquiry whether they would hon- 
our the master's draft But before the an- 
swer of the appellants was received, the re- 
pairs were completed, and the brig had sail- 
ed, the master giving to the respondents the 
draft in question, dated the 25th of April. 
This draft was endorsed and sent on here, 
and dealt with as an ordinary bill of ex- 
change, by presenting it for acceptance and 
payment, and on refusal, having it regularly 
protested. No part of the transaction will, 
therefore, warrant the conclusion, that any 
express hypothecation was agreed upon or 
intended by the parties. 

Nor is there any more foundation for con- 
sidering this bill of exchange as a draft on 
the freight as a specific fund, and amounting 
to an equitable assignment thereof. No fund 
whatever is mentioned or referred to in the 
draft. And the du-ection to charge the 
amount of the bill to account of the brig, can- 
not certainly have the operation of an assign- 
ment of the freight. 

In whatever light, therefore, this case is 
considered, it appears to me that there is no 
specific lien on the freight for the advances 
for repairs. But that the respondents took 
the draft on the appellants as an ordinary 
bill of exchange, in payment for their ad- 
vances; and whatever remedy they may have 
against other parties for the payment thereof, 
the appellants cannot be made responsible. 

The decree of the district court, therefore, 
as to them, must be reversed with costs. 



Case No. 9,963. 

MURRAX V. LOVEJOY et al. 

[2 ClifE. 191; i 26 Law Rep. 423.] 

Oircuit Court, D. Massachusetts. May Term, 

1863.2 
Wrongful Attachment — ^Action por — Ratifica- 
tion OF Acts of Attornet — Bar to Action. 
1, An attaching creditor, by giving a bond of 
indemnity to the sheri^, and ordering him to 

1 [Reported hv William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Affirmed in 3 Wall. (70 U. S.) 1.] 



sell the attached property, thereby ratifies the 
act of his attorney in directing such attachment, 
and becomes liable as a trespasser to the owner 
of the property so attached, if the same is not 
the property of the debtor; and if such creditor 
is notified of a suit pending against the sheriff 
for such property, and appears and assumes the 
defence of the suit, the judgment rendered there- 
in is conclusive in another suit against him for 
the same trespass. 

[Cited in The Kalorama, 10 Wall. (77 U. S.) 
218.] 

[Cited in Dempsey v. Chambers, 154 Mass. 
334, 28 N. E. 280,] 

2. Judgment against the sheriff without satis- 
faction, is not a bar to a subsequent suit against 
the attaching creditor. 

[Cited in Lightner v. Brooks, Case No. 8,344; 

Phoenix Ins. Co. v. The Atlas, 93 IT. S. 315; 

Sessions v. Johnson, 95 U. S. 349; Barnes 

V. Viall, 6 Fed. 671.] 
[Cited in Knight v. Nelson, 117 Mass. 460; 

Elliott V. Hayden, 104 Mass. 181.] 

3. Partial satisfaction by the sheriff of the 
judgment against him, is not an obstacle to a 
subsequent suit against the attaching creditor, 
but will go in reduction of the damages. 

[Cited in New England Mut. Marine Ins. Co. 
V. Dunham, Case No. 10,155.] 

This was an action of trespass, and the 
case came before court upon an agreed state- 
ment of facts. 

Agreed Statement of Facts. 

3 [Tnis is an action of trespass. The writ 
bears date on the first day of October. A. D. 
eighteen hundred and sixty. And the writ and 
declaration are made a part of the case. The 
plaintiff [Edward D. Murray] is a citizen of 
Beloit, in the state of Wisconsin, and the de- 
fendants are citizens of Boston, Massachusetts. 
The defendants in this suit, William R. Lovejoy & 
Co., on the sixteenth day of May, A. D. eighteen 
hundred and fifty-seven, in a suit wherein tliey 
were plaintiffs, and one O. H. Pratt was de- 
fendant, in the district court of Dubuque coun- 
ty, Iowa, made an attachment in Dubuque of 
certain personal property, as the property of 
said Pratt, for which the plaintiff in this suit 
now sues. M, M. Hayden was the sheriff who 
made the attachment. Chapline and Dillon 
were the attorneys of said William R. Love- 
joy & Co., in that suit, and gave a bond, a copy 
of which is hereto annexed, and which the de- 
fendants ratified. The said William R. Love- 
joy & Co. recovered judgment against said 
Pratt, in said suit, and the property attached 
was sold by said Hayden upon said William R. 
Lovejoy & Co.'s process, by the direction of 
their attorneys. The plaintiff in this suit claim- 
ing said property, on the thirtieth day of May, 
in the year eighteen hundred and fifty-seven, 
sued said Hayden in the district court for said 
county of Dubuque for the same trespass in so 
attaching said property that he now sues these 
defendants for, and recovered, on a verdict of 
the juiy, judgment against said Hayden in that 
action, on the twentieth day of October, A. D. 
eighteen hundred and fifty-nine, for six thou- 
sand two hundred and thirty-three dollars and 
three cents damages, and costs of suit, taxed at 
seventv-seven dollars and fifty-five cents, which 
judgment has never been reversed, and is still 
in full force. And the said Hayden satisfied 
said judgment in part, to wit, for the sum of 
$830 out of the proceeds of the attached prop- 
erty before the bringing of this suit against the 
defendants. Either party may refer to a certi- 
fied copy of said judgment against said Hayden 

3 [From 26 Law Rep. 423.] 
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as a part of this case. The said Hayden noti- 
fied said William R. Lovejoy & Co.'s said attor- 
neys. Chapline and Dillon, to defend said suit so 
brought against said Hayden, and said Wil- 
liam R. Lovejoy & Co. employed and paid said 
Chapline and Dillon to defend the same, and 
tliey did defend it, and had the exclusive. con- 
trol of the defence of said suit, being assisted 
therein by Benjamin M. Samuels, li^sq. who 
was employed by William R. I^ovejoy &4^o-. 
bv their said attorneys. Chapline and Dillon, 
and who was paid by William R. LoTjeJoy « 
Co., and said Hayden paid him also $100 out 
of the proceeds of the attached property. On 
the twenty-eighth day of Apyil, A. D. I860, said 
William R. Lovejoy & Co. paid to said Hayden 
.Sl.OOO, and said Hayden delivered up said bond 
to them, and it is now in their possession,, the 
plaintiff not admitting that said bond was right- 
ly delivered up. Either party may refer to tte 
printed laws of Iowa. If the court are of the 
opinion that the plaintiff cannot maintain this 
action against the defendants by reason of hav- 
ing recovered judgment against the shena, 
Hayden, and by reason- of having received part 
satisfaction of him, judgment is to be entered 
for the defendants, otherwise the case is to 
stand for trial before the jury, unless the court 
shall be of opinion that the defendants are es- 
topped upon the foregoing facts, by the judg- 
ment in said suit against the said Hayden, from 
making further defence in this action, m which 
case the court are to enter such judgment as 
shall be proper. Either party may proseoite a 
writ of error to the supreme court of the 

[Brooks" and Ball, -Plaintiff's Attorneys. 
[Hutchins and Wheeler, Defendants' At- 
torneys. 

[Know all men by these presents, tiiat we the 
undersigned, William R. Lovejoy & Co., of New 
York, C. J. Cummings, and B. W. Balch, of the 
city and county of Dubuque, Iowa are held, 
and firmly bound unto M. M. Hayden, sheriff 
of the county of Dubuque, state of Iowa, m the 
penal sum of nine thousand dollars, well and 
truly to be paid. 

[Dated this 16th day of May, A. D. 18o7. 

[The condition of this obligation is such, that 
whereas the said Hayden, as sheriff of Dubuque 
county aforesaid, has attached and taken pos- 
session of certain dry goods and merchandise 
more particularly described in an inventory 
hereto annexed, and marked 'Exhibit A, at 
• the request of William R. Lovejoy & Co., under 
and by virtue of a writ of attachment issued 
out of the office of the derk of the district court 
of Dubuque county, aforesaid, in the cause of 
the said William R. Lovejoy & Co. v. O. ii. 
Pratt, now pending in said court Now, there- 
fore, if the above bound William R. Lovejoy 6c 
Co. shall and will pay all damages which the 
said Hayden may sustain, or which may be re- 
covered against him by xeason of his attaching 
said property as aforesaid, and shall m all re- 
spects save the said Hayden harmless m the 
premises, then this obligation to be void, other- 
wise in full force and effect in law. 

[Wm, R. Lovejoy & Co., by Chap- 
line and Dillon, Their Attorneys. 

[0. J. Cummings, 

[B. W. Balch. 

[Received, Dubuque, Iowa, April 2^ 1860, 
from A. H. Dillon, Jr., for William B. Lovejoy 
& Co., one thousand dollars, balance in full of 
the above bond, all damages which I have, or 
may sustain, or which may have been, or may 
be 'recovered against me by reason of my at- 
taching of property tiierdn set forth. 

[M. M. Hayden, Es-Shenff of 
Dubuque Co., Iowa.] 3 
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Brooks & Bell, for plaintiff. 
Torts are joint as well as several, and a pa^^ty 
can maintain an action against all the tort 
feasors or against each one separately. Baker 
V. Lovett, 6 Mass. 80; Smith v. Rines [Case- 
No. 13,100]. If this be true, all the legal con- 
sequences must follow, and the injured party 
may have the right to pursue each tort feasor 
to judgment and execution. 

A judgment against one tort feasor is no bar 
to a suit against another, unless full satisfac- 
tion of the judgment has been obtained. ^Mor- 
gan V. Chester, 4 Conn. 387; Hyde v. Noble, 
13 N. H. 501; Hepburn v. Sewell, 5 Har. & J. 
211; Calkins v. Allerton, 3 Barb. 173; Curtis- 
V. Groat, 6 Johns, 168; 1 Greenl. Ev. § 533; 
2 Kent, Comm. 388, 389. . , , . 

All the case finds is, that judgment was ob- 
tained by the plaintiff against the attadiing on> 
cer, but no execution issued, and the officer paid 
a small sum on the judgment Simonds v. Cen- 
ter, 6 Mass. 18; Ward v. Johnson, 13 Mass. 
150; Drake v. Mitchell, 3 East, 2o8. 

A verdict and judgment against the attaching- 
officer are conclusive upon the defendants; tiie 
sheriff was their agent. He notified them to de- 
fend the suit against them; they were the real 
parties in interest Privies as well as parties 
are concluded bv a judgment 1 Greenl. iiv. 
S 523; Smith v. Kernochen, 7 How. [48 TJ. b.J, 
209-216; Glass v. Nichols, 35 Me. 328; Castie 
V. Noyes, 14 N. Y. 329; Eaton v. Cooper, 29' 
Vt 4l4; Peterson v. Lothrop, 34 Pa. St. 228; 
Hancock v. Welsh, 1 Starkie, 347; Farnsworthi 
V. Arnold, 3 Sneed. 252; Griffin v. Reynold, 17 
How. [58 TJ. S.1 609; Carpenter v. Pier, 30 Vt. 
88; State v. Colerick, 3 Ohio, ;^7; Kent v. 
Hudson R. R. Co., 22 Barb. 278; Bates v. Stan- 
ton, 1 Duer, 79; Calhoun v. Dunning, 4 DalL 
[4 U. S.] 120; Atkinson v. Purdy [Case No, 
616]; Sevey v. Chick, 13 Me. 141; Lanfear v. 
Sumner, 17 Mass. 112; Kip v Bngham, 6- 
Johns. 158; Stevens v, Hughes, 31 Pa. St SSL 

Henry C. Hutchins, for defendants. 

The recovery of judgment by the plaintiff in. 
Iowa against the officer who served defendants 
process, for the same trespass for which he now 
sues the defendants, bars the plaintiff from, 
maintaining this action against the defendants. 
White V. Philbriek, 5 Me, 147; Campbell v. 
t Helps, 1 Pick, 62; Alexander v. Taylo^ 4 De- 
nio. 302; Fox v. Northern Liberties, 3 Watts & 
S, 103; Davis v. Scott 1 Blaekf. lt>9; Allen v. 
Wheatiey, 3 Blaekf. 332; U. S. v. Cushman. 
[Case No. 14,908]; Trafton v. U. ci. [Id. 14,l3o]; 
2 Kent Comm. 389; Ward v. Johnson, 13- 
Mass. i48; 1 Greenl. Ev. (3d Ed,) § 533, 
note 3; Add. Torts, 750, 753; 2 Hil. Torts, 
329, 330; Buckland v. Johnson 15 O.B. 161;. 
King V. JSoare, 13 Mees. & W. 504. 506; Lech- 
mere V, Fletcher, 1 Cromp, & M, 623; Bird v. 
Randall, 3 Burrows, 1345.^ , ,^ ^, ^ 

In White v. Philbriek, it was held that re- 
covery of judgment and issue of execution 
would bar a second suit . . 

But if the court shall be of opmion that a 
party nray sue and recover separate judgments 
against co-trespassers, then we sav that the re- 
covery of judgment against the officer and the- 
receipt of partial satisfaction of that judgment 
by the plaintiff, will operate as a bar to this suit 
Thomas v. Rumsey, 6 Johns. 26; Livingston v. 
Bishop, 1 Johns. 290; Page v. Freeman,' 19 
Mo. 421; Knott v, Cunningham, 2 Sneed, 204;. 
Pox V. Northern Liberties, 3 Watts & S, 103. 

To accept partial satisfaction of one judgment 
is an election, and after that he is not at liberty 
to commence a new suit for the original tres- 
pass. The original trespass does not remam as- 
it was, it has been partially satisfied. The ong- 
mal state of things has been changed, and by 
the act of the plaintiff. If the party may take 
a small part, why not take the whole? 

How can the court proceed now to try the- 
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original trespass when it has been partijilly set- 
tled for? How would the court proceed at tiie 
trial? What becomes of the ?800 payment? 
Must it not be credited in some way, and it so. 
how? The plaintiff is seeking to recover full 
damages for a wrong partially redeemed, and 
if permitted will lead to double satisfaction. 
Fox V. Northern Liberties, 3 Watts & S. 103. 

"xhe fact that payment was made by the 
sheriff from the proceeds of the goods sold can 
make no difference as to its effect. It was re- 
ceived as a payment and must operate as a pay- 
ment. The money used had no ear-mark, and 
the payment cannot be recalled, and the money 
was not paid with the assent or knowledge of 
the defendant. 

The defendants are not estopped to defend 
this suit because the plaintiff recovered judg- 
ment against the oflacer, or because the defend- 
ants took part in the defence. If the officer 
had sued defendants upon their bond of indem- 
nity against that suit, and upon notice or other- 
wise the defendants had defended the suit, then, 
perhaps, the defendants, as between them and 
the officer, would have been concluded by the 
judgment. But that is not the question here. 
The question is whether one trespasser is con- 
cluded from defending a suit against himself be- 
cause a judgment has been recovered against a 
co-trespasser. 

The defendants were neither parties nor 
privies to the plaintiff's judgment against the 
sheriff. Sprague v. Waite, 19 Pick. 455; 1 
Ureenl. Ev. § 535 ; Kinnersley v. Orpe, 2 Doug. 
517; Alexander v. Taylor, 4 Denio, 302. 

[UlilFFOKD, Circuit Justice. This is an ac- 
tion of trespass, and the ease comes before thft 
court upon an agreed statement of facts. Re- 
ferring to the agreed statement, it will be 
seen that the present defendants, on the six- 
teentli day of May, 1857, in a cei-tain suit, 
wherein they were plaintiffs, and one O. H. 
Pratt was defendant, attached, certain per- 
sonal property as the property of "Hie defend- 
ant in that suit. According to the agreed 
statement, the suit was commenced in the 
district court for the county of Dubuque, in 
the state of Iowa, and the writ of attachment 
was served, and the attachment made by the 
sheriff of that county; but the case shows, 
that in serving the writ, and in making the at- 
tachment, he acted by the directions of the 
attorneys of the plaintiffs in the suit, and 
that they, the attorneys, gave him a bond of 
indemnity, conditioned that the plaintiffs 
should pay all damages he might sustain by 
reason of his mating the attachment, and 
stipulating to save him harmless in the prem- 
ises, and that the plaintiffs ratified their doing 
in giving the bond. Agreed statements also 
show, that the plaintiffs in that suit recov- 
ered judgment, and that the property so at- 
tached was sold under the process of the 
plaintiffs, and by the directions of their at- 
torneys. Property so attached and sold, was 
claimed by the plaintiff in this suit, and he, 
on the thirtieth day of May, 1857, brought 
an action of trespass against the sheriff, who 
had thus attached and sold the property. Due 
notice was given by the sheriff to the attor-, 
neys who brought the attachment suit and 
gave the directions and executed the bond of 
indemnity, to appear, and defend the tres- 



j pass suit, and the present defendants em- 
I ployed counsel and defended the suit. Trial 
I was had, and on the twentieth day of Octo- 
ber, 1859, judgment was rendered against 
the sheriff for the sum of six thousand two 
hundred and thirty-three dollars and three 
cents damages, and costs of suit, taxed at 
seventy-seven dollars and fifty-five cents. 
No execution ever issued upon the judgment, 
but the case shows that the sheriff satisfied 
the judgment against him, in part, to wits 
for the sum of eight hundred and thirty dol- 
lars, out of the proceeds of the attached prop- 
erty. Present defendants employed the coun- 
sel to defend that suit, and had the exclusive 
control of the defence; and the case shows 
that they had paid all of the counsel fees, ex- 
cept one hundi-ed doUars, which was paid by 
the sheriff out of the proceeds of the attach- 
ed property, and it should be remarked, that 
both of the payments made by the sheriff out 
of the proceeds of the attached property, 
were made prior to the commencement of 
this suit Mention should also be made of 
the fact, that, on the twentieth day of April, 
18G0, the present defendants paid the sheriff 
one thousand dollars, and that he on the 
same day surrendered the bond of indemnity 
to their attorneys; but it should be remark- 
ed, in the same connection, that the admis- 
sion to that effect is accompanied by a de- 
nial on the part of the plaintiff in this suit 
that the surrender so made was rightful, and 
also that the bond is now in the posses- 
sion of the attorneys to "whom it was deliv- 
ered. Writ is dated the first day of October, 
1860; and the agreement is, that if the court 
should be of opinion that the suit cannot be 
maintained against the defendant, by reason 
of the former judgment against the sheriff, 
and by reason of having received part satis- 
faction of him, then judgment is to be en- 
tered for the defendants; othei-wise the case 
is to stand for trial, unless the court shall 
be of opinion that the defendants, upon the 
foregoing facts, are estopped from making 
furtiher defence in this action, in which event 
the court is to enter such judgment as shall 
be proper.] * 

Practical questions, like those presented in 
this record, ought not now to be the subject of 
dispute or doubt but it must be admitted, 
that in respect to most or all of them, it would 
not be difficult to present authorities of an en- 
tirely contradictory character. Certain gener- 
al principles, however, which are applicable 
to the ease may be regarded as settled; and 
among the number is the rule, that the at- 
tachment and sale of the property of a third 
person, under the circumstances disclosed in 
the agreed statement, is tortious, as against 
the person whose property is so taken and 
converted, and renders the sheriff liable to 
the plaintiff therefor, as a wrongdoer. 

4 [From 26 Law Rep. 423.] 
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Doubt cannot be entertained, upon the sub- 
ject, and it is eaually clear that the present 
defendants rendered themselves also liable to 
the plaintiff as wrongdoers, by subsequently 
ratifying the directions given by their attor- 
neys, and by approving -what they had done, 
In giving the bond of indemnity. Indemnifi- 
cation itself must be regarded as a ratifica- 
tion of the attachment, and as the cause of 
the subsequent sale; and the Tvell-settled 
rule is, that all persons who direct, or. re- 
quest another to commit a trespass, are lia- 
ble as co-trespassers, if their directions or 
request are obeyed and followed. Herring 
V. Hoppock, 15 N. y. 409; Castle v. Bullard, 
23 How. [64 U. S.] ISo. Where the attach- 
ment is made by the directions of the plain- 
tiff, he is as much liable as the sheriff mak- 
ing it; and after conversion, the injured 
party may sue both or each one separately, 
as in other cases of joint and several liability. 
More than half a century ago, Parsons, G. J., 
lield, in Bater v. Lovett, 6 Mass. SO, that 
where a trespass had been committed by sev- 
eral persons jointly, the party injured might 
sue any or all the trespassers, but he could 
liave but one satisfaction for the same in- 
jury. Nothing is more clear, said Judge 
Story, in Smith v. Rines [Case No. 13,100], 
than the right of the plaintiff to bring an 
action of trespass, or trespass on the case, 
against all the wrongdoers, or against any 
one or more of them at his election. Un- 
doubtedly, the injured party may proceed 
against all the wrongdoers, jointiy, or he may 
sue them all or any one of them separately; 
but if he sues them all jointly, and has judg- 
ment, he cannot afterwards sue any one of 
them separately; or if he sues one separately, 
and has judgment, -he cannot afterwards sue 
them all in a joint action, because the prior 
judgment against one is, in contemplation of 
law, an election on his part to pursue his sev- 
eral remedy; but it is no bar to a suit for the 
same trespass against any one or more of the 
other co-trespassers. Cases may be found, 
and have been cited at the bar, which assert 
a different rule, and which decide, that, 
where separate actions are commenced 
against several tort feasors for the same act 
of trespass, the pendency of the first suit may 
1)6 pleaded in abatement of all the rest; but 
the doctrine, as was well said by Prentiss, J., 
in Sandei-son v. Caldwell, 2 Aikensp201, is op- 
posed to the principle, which runs through 
a,ll the authorities, that a separate trespass 
attaches to each of the parties individually, 
and which asserts that the plaintiff may sue 
all or any of them, or bring separate suits 
against each, at his election. Heydon's Case, 
11 Coke, 5; Mitchell v. Tarbutt, 5 Term R. 
649; Thomas v, Rumsey, 6 Johns. 30; Liv- 
ingston V. Bishop, 1 Johns. 290; Brooke, Abr. 
"Judgment," PI. 98; Cocke v. Jennor, Hob. 
€6; Corbet v. Barnes, W. Jones, 377; Bird 
V. Randall, 3 Burrows, 1345. Much discus- 
sion, says Mr. Greenleaf, has taken place as 
to the effect of a former recovery, in cases 
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where different actions of tort have succes- 
sively been brought in regard to the same 
chattel; as, for example, where an action of 
trover is brought after a judgment in tres- 
pass. Great diversity of opinion, he says, has 
existed, whether a plaintiff, after hrft^ing re- 
covered judgment in trespass without satis- 
faction, is thereby barred from subsequent- 
ly maintaining trover, against another person 
for the same goods. Decided cases, asserting 
the negative, assume that the recovery of the 
judgment, in trespass, for the full value, has 
the effect to vest the title to the property in 
the defendant hi that suit; and consequentiy, 
that the plaintiff cannot recover of another 
for that which he himself has ceased to own. 
Broome v. Wooton, Yd. 67. Other cases de- 
cide that the rule of transit in rem judicatam, 
extends no further than to bar another action 
for the same cause, against the same party. 
Of this latter class, the case of Drake v. 
Mitchell, 3 East, 258, may be regarded as the 
most important; and INIr. Greenleaf, after 
referring to it, states that the weight of au- 
thority seems in favor of the latter opinion, 
and "the same views are expressed in numer- 
ous cases decided by different courts in the 
United States. Lord BUenborough held, in 
the case last named, that a judgment recov- 
ered in any form of action, was still but a 
security for the original cause of action, un- 
til it was made productive in satisfaction to 
the party; and therefore, until then, that it 
could not operate to change any other col- 
lateral, concurrent remedy which the party 
might have. Attempt was made by a ma- 
jority of the court in Campbell v. Phelps, 1 
Pick. 62, to maintain that there was a dis- 
tinction between cases of trespass or trover 
for goods, and trespass for a personal wrong 
or injury done to prbperty; but Parker, O. J., 
who gave the opinion, was compelled to ad- 
mit, that according to the modern decisions, 
notiiing short of satisfaction of a judgment 
against one trespasser, for any tortious act, 
would bar an action against his associates; 
and "Wilde, J., utterly denied that there was 
any such distinction, and held that a recov- 
ery against one person, without satisfaction, 
was no bar to an action against another, for 
the same cause, and that thejre was no differ- 
ence in this respect between joint contracts 
and joint torts. Adverting to the maxim so- 
lutio pretii emptionis loco habetur. Chancel- 
lor Kent says (2 Comm,, 10th Ed., 3S8), that 
"the books either do not agree, or do not 
speak with precision on the point, whether 
the transfer takes place, in contemplation of 
law upon the judgment merely, or whether 
the amount of the judgment must be first ac- 
tiTally paid or recovered by execution." Three 
theories, it will be seen, are stated by that 
author. First, that the mere recovery of 
judgment transfers the titie, and he refers 
to Broome v. "Wooton, Yel. 67, as an example 
of the cases where that doctrine is held. 
Secondly, that the recovery of judgment 
merely, dees not have that effect; but if ex- 
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ecution follow, the two things combined 
ti-ansfei* the property. The example given, is 
that of a case in Jenkins; but the language 
of the opinion is, that "by the recoveiy and 
execution done thereon,", the property of the 
chattel ^is vested in the trespasser. Jenk. 
Cent 189. Language to the same effect is 
employed in Shep. Touch, tit. "Gift," where 
it is said, that if one recovers damages of a 
trespasser for taking his goods, the law gives 
the trespasser the property of the goods be- 
cause he has paid for them; but he has not 
paid for them, unless something has been 
done besides the issuing of the execution, 
which is only an incident of the Judgment, an 
act of the clerk. Two cases, however, are 
cited, which support that view of the law, 
but neither of them seems to rest upon any 
substantial basis. Curtis v. Groat, G Johns. 
ICS; White v. Philbrick, 5 Me. 147. Thirdly, 
the reference is to the mle of the civil law, 
that when the wrongful possessor or mova- 
ble property, who is not in a condition to re- 
store it, has been condemned in damages, 
and has paid the same to the original pro- 
prietor, he becomes possessed of the '^itle; 
and the learned author refers to Drake v. 
Mitchell, 3 East, 251, as an example of the 
decisions of the common-law courts, where 
that view of the law is maintained. Com- 
menting upon that case, he concludes by say- 
ing, this is the more reasonable, if not the 
most authoritative conclusion on the ques- 
tion. Some diversity of judicial decision still 
exists, even in this country; but the great 
weight of authority in the United States, is 
on the side of the theory, that nothing short 
of satisfaction ti'ansfei's the title, and in that 
view of the question I entirely concur. Mor- 
gan V. Chester, 4 Conn. 3S7; Hyde v. Noble, 
13 N. H. 501; Sharp v. Gray, 5 B. Mon. 4; 
Hepburn v. Sewell, 5 Har. & J. 212; Barb. 
V. Fish [8 Blackf. (Fed.) 481]; Calkins v. Al- 
lerton, 3 Barb. 173; Jones v. McNeil, 2 Bailey, 
474; Sheehy v. Mandeville, 6 Cran. [10 U. S.] 
253; Cooper v. Shepherd, 3 C. B. 266; Knott 
V. Cunningham, 2 Sneed, 204. Recovery of 
judgment merely, therefore, against one of 
the several tort feasors, is no bar to a suit 
against another for the same trespass; and it 
makes no difference whether the plaintiff did 
or did not take out execution on the first 
judgment, unless it also be shown that he re- 
ceived satisfaction. Where no satisfaction 
has been received, the law is clear, to the ef- 
fect as stated; but the defendants contend, 
in the second place, that the recovery of 
judgment against the sheriff, and the receipt 
of partial satisfaction of the judgment from 
him, operate as a complete bar, upon the 
ground that the receipt of partial satisfaction 
is an election, on the part of the plaintiff, to 
seek his redress against that party. But the 
reason assigned for the conclusion, If it be a 
good one, proves too much, because the plain- 
tiff, when he brought the first suit, elected to 
seek redress against the party prosecuted, 
and that election, If such it be regarded, was 



confirmed by his act, in prosecuting the suit 
to judgment. Subsequent acts, however, such 
as the taking out execution or the receipt of 
part satisfaction, add nothing to the force of 
the argument that the institution of the suit, 
and the prosecution of the same to judgment, 
show that the plaintiff had elected to seek re- 
dress against that party. A recovery of judg- 
ment agaiQSt one is an election, undoubtedly, 
to regard the remedy as several, and such an 
election is final and conclusive. But the 
judgment is no bar to another suit against 
another of the co-trespassers, as has already 
appeared, unless the judgment has been sat- 
isfied. Full satisfaction by one tox't feasor, 
whether before or after judgment, is a good 
defence to a suit against any one of the oth- 
ers; but part satisfaction before suit would 
clearly be no defence, and it is not perceived 
that part satisfaction after judgment can 
have any other or greater effect. Suppose 
the part payment made by the judgment 
debtor had been made by him before he was 
sued; in that case it clearly would not have 
afforded him a full defence to the action, and 
if not, it is difficult to see how it can be any 
more effectual as a defence for a co-tres- 
passer, because paid after judgment. Look- 
ing at the question as a question of principle, 
I am of the opinion that there is no middle 
ground on which a coui*t of justice can safely 
stand in regard to it. When viewed in that 
light, it must either be held that the recoveiy 
of the judgment is a bar, or that it is no bar; 
and if the latter, as 1 hold, then nothing short 
of full satisfaction is an answer to a suit 
against another of the co-trespassers. Ques- 
tion is also made, whether the verdict and 
judgment against the sheriff are or are not 
conclusive upon the defendants. The afiirm- 
ative of the proposition is assumed by the 
plaintiff, and the defendants maintain the 
negative. The facts of the case have already 
been stated, and need not be repeated, except 
to say that the case shows that the defend- 
ants were jointly liable for the same ti-es- 
pass; that they were duly notified of the 
pendency of the suit against the sheriff, and 
voluntarily appeared and conducted and con- 
ti'oUed the defence. 

Justice requires, says Mr. Greenleaf (1 
Greenl. Ev. § 522), that every cause be once 
faii'Iy and impartially tried; but the public 
tranquilli^ demands, that having been once 
so tried, all litigation of that question be- 
tween the parties should be closed forever. 
No man ought, however, to be bound by pro- 
ceedings to which he was a stranger; but 
the converse of the rule is also true, which 
is, tliat by proceedings to which he is not a 
stranger, he may well be held bound. Un- 
der the term parties, says the same commen- 
tator, the law includes all who are directly 
interested in the subject-matter, and have 
a right to make defence, adduce testimony, 
cross-examine witnesses, and control the pro- 
ceedings, and appeal from the judgment. 
Courts of justice In genei-al agree that a 
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juOgment of a court of competent jurisdiction 
is conclusive in a second suit between the same 
parties or privies on the same question, al- 
though the subject-matter may be different, 
and a fortiori it is so Tvhen the subject-mat- 
ter is the same. Doty v. Brown, 4 Comst 
L4 X. y.] 71; Castle v. Noyes, 14 N. Y. 331. All 
parties are estopped by the judgment who 
had a right to appear, control the defence, 
and appeal from the judgment. The attach- 
ment in this case, in legal effect, had been 
made by the directions of these defendants, 
and they had given a bond of indemnity to 
the sheriff, and stipulated to save him harm- 
less. They wa-e, therefore, under a moral as 
well as legal obligation to defend the suit; 
and when they were duly notified to make 
the defence, and appeared and assumed the 
control of it, in pursuance of such notice, 
they had the right to adduce testimony and 
cross-examine the witnesses, and might have 
appealed from the judgment. Appeal, un- 
doubtedly, must have been taken in the 
name of the sheriff; but as they had appear- 
ed in the case in pursuance of notice, and the 
control of the defence had been conceded to 
them, under the stipulation in the bond of in- 
demnity, to save the sheriff harmless, it can- 
not be doubted that they might have appeal- 
ed from the judgment. Castle v. Noyes, 14 
N. Y. 332. Where the first action was against 
the agent, who had taken lumber by the di- 
rection of the principal, and the case show- 
ed that the principal appeared and defende'd 
the suit, the court of appeals, in the case last 
mentioned, held that the parties in the second 
suit, which was a suit against the principal, 
who gave the directions, were to be regarded 
as the same, and that the former judgment 
was conclusive. Parties appearing and de- 
fending under such chcumstances are re- 
garded as having the same rights substan- 
tially as the party in fact, and as having the 
same power and authority to use the judg- 
ment against the adverse party. Smith v. 
Kernochen, 7 How. [48 U. S.] 217-219; Cal- 
kins V. Allerton, 3 Barb. 173; Glass v, Nich- 
ols, 35 Me. 328; Warfield v. Davis, 14 B. Mon. 
33; Taiieton v. Johnson, 25 Ala. 314; Eaton 
V. Cooper, 29 Vt 444; Peterson v. Lothrop, 34 
Pa. St. 228; FarDsworth V. Arnold, 3 Sneed, 252; 
Train V. Gold, 5 Pick. 387. The stipulation of 
the bond of indemnity was, that the defend- 
ants would pay all dfimages the sheriff might 
sustain, or which might be recovered against 
him by reason of his attaching the property, 
and, of course, they covenanted for the re- 
sults or consequences of any suit which 
might be brought against him on that ac- 
count; and I am of the opinion that such a 
covenant so connected them in privity with 
the proceedings, that the record of the judg- 
ment is as conclusive against them as the 
actual party to the suit. Rapelye v. Prince, 
4 Hill, 119; 1 Greenl. Ev. § 523; Carver v. 
Jadcson, 4 Pet [29 TJ. S.] 86; Case v. Reeve, 
14 Johns. 81; Chapin v. Curtis, 23 Conn. 38S; 
Emery v. Fowler, 39 Me. 326. Judgment, 
17FED.CAS.— 67 
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therefore, must be for the plaintiff; but the 
question is also presented, as to what the 
amount shall be, and the authority is con- 
ferred upon the court "to enter such judg- 
ment as shall be proper." Attention should 
be called to the fact that the case is pre- 
sented upon an agreed statement of facts. 
The federal courts regard such statements as 
a part of the record; and hence it is that a 
writ of error will lie upon an agreed state- 
ment of facts. Suydam v. Williamson, 20 
How. [Gl U. S.] 434; U. S. v. Eliason, 16 
Pet. [41 IT. S.] 291; Stimpson v. Railroad 
.Co., 10 How. [51 U. S.] 329; Graham v. 
Bayne, 18 How. [59 U. S.] 60. 

Regarding the question in that point of 
view, that it appears of record in this case 
that the measure of the injury sustained by 
the plaintiff was legally ascertained in his 
suit against the sheriff; that it also appears 
of record that §830 of that amount has been 
paid, I am of the opinion that the plaintiff is 
entitled to recover the same damages as in 
the suit against the sheriff, deducting the 
amount received in part satisfaction of that 
judgment, as set forth and admitted in the 
agreed statement, but adding to the bal- 
ance so ascertained a sum in the nature of 
damages equal to six per cent, interest on ac- 
count of the delay. 

Judgment for plaintiff accordingly. 

[Upon a writ of error, the case was taken to 
the supreme court, where the judgment of this 
court was affirmed, with costs. 3 Wall. (70 U. 
S.) 1.] ^^^^^^^ 

Case K"o. 9,964. 

MURRAY V. McLANE. 

[1 Bnmner, Col. Cas. 405; i 2 Car. Law Repos. 
186; 5 Hall, Law J. 514.] 

Circuit Court. D. Delaware. 1815. 

Malicious PnosEcuTioif — Pkoof Necessaby to 
Maistain Actios — Malice — Probable Cause. 

1. In an action for malicious prosecution, 
plaintiff must prove malice, express or implied, 
and want of probable cause, or the action will 
fail. 

2. The question of probable cause is a mixed 
question of law and fact; whether the circum- 
stances alleged to show probable cause are true, 
is a question of fact; whether, if true, they 
amount to probable cause is a question of law 
to be decided by the court. 

The declaration in this case is drawn with 
great care, and exhibits a full statement of 
the plaintiff's case. It contains two counts. 
The first count charges the defendant Vitb 
having falsely, maliciously, or without cause, 
instituted a suit against the plaintiff, de- 
manding heavy bail, whereby he was arrested 
and imprisoned. The second count charges 
that the suit was instituted maliciously and 
without cause, and that excessive bail to the 
amount of $1,200,000 was demanded in a case 
where he had no right to demand bail, in con- 
sequence of which he was arrested and im- 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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prisoned. This action, in its nature is pecu- 
liar and delicate. Formerly, it was used as a 
remedy for malicious prosecutions only. It 
was afterwards adopted as a remedy where a 
civil suit had been maliciously and without 
cause instituted against the party. 

THE COURT has been applied to by the 
counsel for the defendant to instruct the jury 
upon the law arising in the case. The jury 
must have observed that the counsel engaged 
in this cause have not materially difEered as 
to the proof which the plaintifE must necessa- 
rily produce in order to sustain his case. 
That the original suit was instituted mali- 
ciously, and without reasonable or probable 
cause. The court consider the law upon this 
subject as settled. This species of action is 
not favored in law. It is incumbent on the 
plaintiff to prove that the suit by the defend- 
ant was Instituted with malice, express or 
implied, and without probable cause. With- 
out probable cause malice may be implied ac- 
cording to the circumstances of the ease; but 
from the most express malice, want of prob- 
able cause cannot be implied. Hence, to sus- 
tain this suit, the plaintiff must prove malice, 
express or implied, that there was a writ 
without probable cause. Whether malice ex- 
isted or not, is a matter of fact for the juiy 
to decide, taking into consideration all the 
circumstances of the case. 

The question of probable cause is a mixed 
proposition of law and fact Whether the 
circumstances alleged to show it probable or 
not probable are true, and existed, is a mat- 
ter of fact; but whether, supposing them 
true, they amount to a probable cause, is a 
question of law to be decided by the court. 
Whether the bail required in this case was 
excessive or not, depended, in a great meas- 
ure, upon the law of the state of Delaware, 
and the practice of the courts under those 
laws. In Maryland, in an action of this kind, 
no man could be held to bail for the trifling 
sum of fifty dollars without an affidavit In 
Delaware, I understand the practice is prov- 
ed to be different, and that a man may be 
required, without affidavit, to give ball to any 
amount, according to the value of the thing 
in contest, in the first instance. He may 
afterwards be exonei-ated on application to 
a judge or justice for a rule on the plaintiff 
to show cause why he may not be discharged 
on common bail; and it also appears that the 
practice is, to require bail in double the 
amount of the value of the ship in dispute. 
In the case under consideration, it does not 
appear to the court that ?1,200,(X)0 was more 
than double the value of the Superior and 
her cargo. The question of probable cause 
has been considered as involving the legality 
or illegality of the seizure, and possession of 
the Superior by the plaintiff, and by the 
defendant Here it is necessary to recapitu- 
late the evidence in the case. The principal 
facts appear to be these: On the 24th of Au- 
gust, 1812, Joseph Grubb wrote a letter to the 
collector, informing him that the Superior 



was in the bay of Delaware, having on board 
a cargo of goods of the growth, produce, and 
manufacture of Great Britain, and he states 
that he gave this information in order that 
he might receive the proportion of any penal- 
ty or forfeiture to which he might be en- 
titled by reason of his giving this informa- 
tion. That Thomas Little boarded the Su- 
perior near the Capes of Delaware, by in- 
struction from the principal owners and con- 
signees, and obtained a copy of the manifest 
to be given to the collector. That on the 
25th of August one of the gun boats and the 
revenue cutter were proceeding down the 
bay, the gun boat being ahead; at seven 
o'clock in the morning the Superior was 

boarded near Reedy Island, by Smith, 

an officer of the gun boat, pursuant to the 
orders of Commodore JIurray, commander of 
tlie flotilla, then lying in Delaware Bay, by 
whom she was ordered to Newcastle. About 
eleven o'clock of the same day she was board- 
ed by Captain Sawyer of the revenue cutter, 
who demanded the ship's papers, and they 
were delivered to him by the master of the 
vessel. She was ordered by Captain Sawyer 
to the mouth of Christiana creek. A contest 
arose between the officer of the gun boat and 
the officer of the revenue cutter, as to the des- 
tination of the vessel, and both remaining on 
board she ascended up the river to Newcastle 
where the flotilla was stationed. Previous to 
her arrival off Newcastle, Samuel Spackman, 
the owner, declared his intention to the col- 
lector to order the Superior to Wilmington, 
and the collector advised the surveyor at 
Newcastle, and the captain of the cutter, of 
this circiunstance. At Newcastle ordei-s were 
given that she should be fastened to the pier, 
but this was prevented by an officer of the 
flotilla, who, aided by a number of his men, 
who were armed, forcibly carried her up the 
river to Philadelphia, the officer of the rev- 
enue cutter continuing on board. In this 
place it may not be improper to remark that 
the force used was in the absence of Com- 
modore Murray. If he had been present, in 
all probability it would not have taken place. 
Under these circumstances, the coUectoi*, con- 
sulting the district attorney, was advised to 
take out a writ of replevin to recover the pos- 
session of the vessel; but as she had been 
carried out of the district the writ could not 
be served. The attorney theh, in the absence 
of the collector, ordered an action on the 
case, and dii'ected the writ to be indorsed 
per bail, to the amount of ¥l--Or),(M)0, double 
the supposed amount of the vessel and cargo. 
The writ was served on Commodore Murray, 
and for want of bail, he was committed to 
gaol by the marshal. This proceeding is the 
ground of the present action. It is made by 
law the duty of the collector of the revenue 
to board, or cause to be boarded, all vessels 
arriving from foreign parts, within the limits 
of the United States, or within fotlr leagues 
of the coast, if bound to the United States, 
for the purposes specified in the law, and it 
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is the duty of the person on hoard to remain 
there until the vessel shall arrive at the port 
■or place of destination. Before the war a col- 
lision of this sort could not have happened. 
The authority of the collector was complete 
and exclusive. How far the existence of war 
authorized the commander of the armed ves- 
sels of the United States to capture merchant 
vessels, helonging to citizens, which had ar- 
rived within the waters and jm*isdiction of 
the United States, for a supposed violation of 
the non-importation act, is a question on 
which the opinion of the court is required. 
The only question of difficulty is whether 
the boarding by the officer of the gun boat, 
in the manner pursued, amounts to a capture 
AS prize of war, exclusive of the boarding by 
tbe revenue officer, who demanded and ob- 
tained the ship's papers. No authorities hav- 
ing been cited on either side, we must decide 
the case as it is now before us. There is no 
iegal restraint on the officers of the navy to 
prevent tlfem boarding a merchant vessel be- 
longing to a citizen in the waters of tlie 
United States. Boarding for the purpose of 
•examination is a legal act Under the cir- 
cumstances which have been stated, the 
■court is of opinion that after the Superior 
was boarded by the commander of the reve- 
nue cutter, who obtained possession of the 
ship's papers, he was, in construction of the 
law, in possession of the vessel, and that she 
ought to have been delivered up by the offi- 
•cer of the flotilla; and that the carrying her 
out of the district by force was wrongful on 
the part of that officer, acting under the au- 
thority, as he conceived, of Commodore Mur- 
ray. It has been contended on the part of 
the plaintiff, and authorities have been pro- 
■duced to prove, that in time of war all trad- 
ing with the enemy is unlawful, and that the 
goods of an ally or even of a citizen found 
trading with an enemy are lawful prizes *of 
war, and confiscable as such. There can be 
no doubt that the law is so. If the Superior 
had. been captured on the high seas trading 
with the enemy, or in violation of the laws of 
the United States, the vessel and cargo with- 
out doubt would have been prize of war. 
Such, I conceive, was the case of the Sally, 
■condemned by the decision of the United 
States. I do not recollect .particularly the 
facts in that case, but I have no doubt she 
was captured on the high seas, because she 
was captured by a private armed vessel 
-whose right to capture is confined to the high 
«eas. The case of the Nelly referred to in 
the opinion was a capture on the high seas. 
The reference, in the opinion, to the fourth, 
sixth, and fourteenth sections of tlie act of 
June 26, 1812 [2 Stat 759, 761, 763], feeems 
to imply a capture at sea. The words of the 
sixth section are: "And in case of all cap- 
tured vessels, goods and effects which shall 
be brought within the jurisdiction of the 
United States, the district courts of the Unit- 
ed States shall have exclusive cognizance 
thereof, as in civil causes of admiralty and 



maritime jurisdiction," etc. In the case of 
the Sally it was contended by the attorney- 
general, on the part of the United States, that 
as soon as she had on board her cargo, with 
intent that the same should be landed" in 
the United States, they became forfeited, and 
that the forfeiture was complete and imme- 
diately attached," but the court was of a differ- 
ent opinion, and that she was lawful prize; 
there was no intervening claim in that case 
on the part of the revenue officer. Seizures 
of vessels within the waters of the United 
States, for violation of the non-intercourse 
act, are considered as properly belonging to 
the revenue officers. This appears by the in- 
sti'uctions of the executive department to 
have been the opinion of the government; 
and although the instructions were not re- 
ceived in time by Commodore Murray to pre- 
vent this contest yet this clearly showa the 
construction put upon the law by the navy 
department. After seizure by the collector.' 
the vessel and cargo are considered to be at 
the risk, and in case of loss by the neglect 
or omission of the collector, he is responsible 
to the owner. Hence the court is of opin- 
ion that, admitting the facts to be truly stat- 
ed, there was probable cause for the suit, 
which was the ground of this action. It 
would be rigorous in .the extreme, to say that 
there was not probable cause for the original 
suit when the attorney for the district, whom 
the collector was bound to consult, advised 
and directed the measure. And if it be ad- 
mitted that the district attorney was mistalj- 
en, it cannot alter the case as it respects 
probable cause, because if the case was of so 
doubtful a nature as that eminent counsel 
was mistaken, it affords a strong presump- 
tion that there was probable cause. 

THE COURT are therefore of opinion, that 
there was a probable cause of action, and to 
the juiy the case is now submitted. 

After such a decided charge, the jury retired 
for about ten minutes, when tliey returned with 
a verdict in favor of the defendant. Col. Mc- 
Lane. 
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■MURRAY et al. v. MARSH et al. 

[1 Brunner, Col. Cas. 22; i 2 Hayw. {N. G.) 290.] 

Circuit Court D. North Carolina. Dec, 1803. 

Witness— Discharged Bankrupt— Interest as a 
DisQUALiFicATiox— Depositions— Records • 
OF United States Courts- Proof of, 

1. A bankrupt who indorsed a note before his 
bankruptcy, and who has obtained his certifi- 
cate, is a good witness for the indorsee. 

- I [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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2. A record of the proceedings against a bank- 
rupt, attested by tbe clerk of the district court 
is good evidence, the act of congress not requir- 
ing the certificate of the presiding judge in the 
case of records from "United States courts. 

[Approved in The Watchman, Case No. 17,- 
251.] 

3. If the objection to a witness on account of 
interest arise from proof made by the objector, 
the witness cannot discharge himself of the ob- 
jection by any matter sworn by himself; it must 
be removed" by proof drawn from some other 
source. 

4. Depositions which do not show, either in 
the caption or body of them, between what par- 
ties they were taken cannot be received. 

5. If a plaintiff supposing himself ready, press 
a trial, and it is found on the trial that the tes- 
timony he relied on cannot be given in evidence 
as he expected, and he be nonsuited, the allega- 
tion of surprise shall not prevail to set aside the 
nonsuit. 

[This was a proceeding by Murray & Mur- 
ray against Marsh & Marsh.] 

Before MARSHALL, Circuit Justice, and 
POTTER, District Judge. 

PER CURIAM. Loomis and Tillinghast 
assigned to the plaintiffs the note sued on, 
which was made by the defendants, and 
afterwards became banlanipts, and obtained 
a certificate. And now Loomis is offered as 
a witness for the plaintiffs. He is a compe- 
tent witness, for he is by the certificate dis- 
charged of all debts provable under the com- 
mission, and his indorsement to the plaintiffs 
rendered him liable to them, so as to make 
their demand provable against him; secondly, 
the record of the proceedings against them, 
attested by the clerk of the district court, 
without any certificate of the presiding judge, 
is good evidence; for the act of congress re- 
lates to certificates in ease of officers of the 
several states, not to those of the United 
States; thirdly, if the objection to a witness 
arises from proof made by the objector, the 
witness cannot discharge himself of the ob- 
jection by any matter sworn by himself; it 
must be removed by proof drawn from some 
other source; fourthly, depositions, not speci- 
fying the parties between whom they are 
taken, in the caption, nor naming them as 
parties in the body of the deposition, cannot 
be received; fifthly, if a plaintiff supposing 
himself ready, press for trial, and it is foimd 
on ti-ial that the testimony he relied on can- 
not be given in evidence as he expected, and 
he be nonsuited, the allegation of sui-prise 
shall not prevail to set aside the nonsuit. 

NOTE. Records of United States courts do 
not require the judges' certificate; such provi- 
sions apply only to certificates of state officers. 
U. S. V. "Wood, 2 Wheeler, Cr, Cas. 326. 

Witness Incompetent from Interest. — ^Interest 
being proved the witness cannot be examined 
at all, nor the objection be removed by his oath; 
the objection must be discharged by other proof. 
The Watchman [Case No. 17,251], citing case 
in text. 

Depositions, Requisites of. — See Waskern v. 
Diamond [Case No. 17,248]. 



Case No. 9,966. 

MURRAY V. MASON. 

[1 Hayw. & H. 120.] i 

Circuit Court, District of Columbia. Dec. 26, 
1842. 

TitiAL— Right to Open .^xd Close— Oxus Pro- 
ba;ndi — Action for Libel. 

The case of Kerr v. Force [Case No. 7,730] 
reaffirmed. He who has the onus probandi 
should commence the proceedings beiore the 
jury, and he who commences should have a right 
to reply and close the argument to the jury. 

At law. 

This action was brought [by Charles Mur- 
ray] on a letter written by the defendant 
[Richard C. Mason] accusing the plaintiff of 
perjury. The defendant pleaded *'not guil- 
ty," and justification. The plea of not guil- 
ty was withdiu'wu and the juiy was sworn 
on the plea of justification. The jury 
brought in a verdict of guilty. In the course 
of the trial the following was submitted to 
the chief judge, the assistant judges differ- 
ing: 

Whether the plaintiff or the defendant 
shall have the opening and conclusion of the 
ease? 

The counsel for the plaintiff contends that 
he has to prove the loss of office charged 
in the declaration and the damages sus- 
tained, and refers to Moncure v. Dermott 
[Case No. 9,707]; Evans, Prac. (Md.) 296. 

The defendant, by his counsel, contends 
he holds the affirmative of the issue, and re- 
fers to Kerr v. Force [supra] ; 1 Starkie, Ev. 
381, 384, 3S5; 6 Har. & J. 4G9. 

J. M. Carlisle, for plaintiff. 
Jas. H. Bradley, for defendant- 

CRAXCH, Chief Judge. The plea of not 
guilty having been withdrawn, the jury was 
sworn to try the issue upon the plea of jus- 
tification only. 

The counsel for the defendant contend that 
as they hold the affirmative of the issue they 
have a right to open and close the argument 
before the jury, and they rely upon the de- 
cision of this court in the ease of Kerr v. 
Force [supra]; Starkie, Ev.; and Cullum v. 
Bevans, 6 Har. & J. 4G9. 

On the other side, the counsel for the 
plaintiff cited Evans, Prac. (Md.) 296, and 
Moncure y. Dermott [supra]. 

The case of Kerr v. Force seems to have 
been well considered, and is decisive of the 
present question, unless it be overruled by 
the ease of Moncure t, Dermott, or controlled 
by the case of Kearney v. Gough, 5 Cill & 
J. 457, cited by Evans on page 296. In the 
case of Kerr v. Force there seems to have 
been more reason than in the present to per- 
mit the plaintiff to open and close the argu- 
ment to the jury, because the court had di- 
rected the jury to assess the plaintiff's dam- 
ages upon a demurrer which had been been 

1 [Reported by John A. Hayward, Esq., anJ 
George C. Hazleton, Esq.] 
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decided in Ms favor, yet tlie court said that 
that circumstance did not throw tlie af- 
firmative on the plaintiff, and said also that 
the uniform practice of this court had been 
that the party -who held the affirmative of 
the issue should open and close, unless there 
was some issue in -which the plaintife held 
the affirmative, in which case the plaintiff 
had a right to open and close the whole 
case to the jury; ohserving also that in all 
cases the plaintiff must show his damages, 
and if that were a good cause for giving him 
the right to opei^ and close, he would have 
it in all cases whether he held the affirmative 
of the issue or not It may also he observed 
that the question of damages does not arise 
until the issue is found for the plaintiff. 

In the case of Moneure v- Dermott, one 
of the pleas was "covenants performed," but 
before an issue could be made up on that 
plea there must have been a replication set- 
ting forth some special breach which would 
throw the burden of proof upon the plaintiff. 
That case, therefore, cannot be considered 
as inconsistent with that of Kerr v. Force. 

I have not seen the case of Kearney v. 
Gough, cited by Mr. Evans from 5 Gill & J. 
439. "Whether the quotation is a mere dic- 
tum of one of the judges, or a decision of 
the court, does not appear. Judge Dorsey, 
in delivering the opinion of the coui-t of ap- 
peals in Mai-yland, says: "No principle of 
law seems more universal or better estab- 
lished than that the onus proband! rests on 
the party who maintains the affirmative side 
of the issue." And nothing can be more 
natui-al than that he who has the onus pro- 
bandi should commence the proceedings be- 
fore the jury, for before he moves nothing 
can be done. The other party has nothing 
to say. It is right also that he who com- 
mences the contest should have a right to 
reply to the defensive allegations of the 
other party. 

I am therefore of opinion, in the present 
case, that th^ defendant should open and 
close the argument to the jury. 

MURRAY (NICHOLAS v.). See Cnse No. 10,- 

223. 
MURRAY (OTT v.). See Case No. 10,615. 



Case No. 9,f67. 

MURRAY et al. v. TATRIE. 
[5 Blatchf. 343.] i 
Circuit Court, S. D. New York. July 17, 1866. 
Removal of Causes— Removal afteji Jl-pgmext 
— Origixai. Juiiisdiotios—Cases Akisixg 
uxdeu constitotiox. 
1. Under the constitution of the United States, 
causes may be removed from state courts to the 
circuit courts of the United States after, as well 
as before, judgment. 
[Cited in Fisli v. Union P. R. Co., Case No. 4,- 
827.] 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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2. Original jurisdiction may be conferred by 
congress upon the circuit courts of the United 
States, by the removal into them, from the 
state courts, of cases arising under the constitu- 
tion, the laws of tlie United States, and treaties. 

[Cited in Fisk v. Union P. R. Co^ Case No. 

4,827; "Woolridge v. M'Kenna, 8 Fed. 6o8,] 
[Cited in Stone v. Sargent, 129 Mass. 506.] 

3. Such a case arises when the question as- 
sumes such a form that the judicial power is 
capable of acting on it. 

4. When a case is so removed, the question 
whether the removal is in violation of the consti- 
tution, and whether the case is one arising under 
the constitution, &c., may he raised on the trial. 

[Cited in Eaton v. Calhoun, 15 Fed. 159.] 
[5. Cited in Fisk v. Union P. R. Co., Case No. 
4,827, to the point that where necessary to the 
exercise of its jurisdiction a federal court will 
issue a writ •of mandamus or other particular 
process.] 

[6. Cited in Tennessee v. Davis, 100 U. S. 
294, in dissenting opinion of Mr. Justice Clifford, 
to the point tiiat removals under section 643, 
Rev. St., are confined to civil actions.] 

This was an application for an order re- 
quiring the clerk of the supreme court of 
the state of New York for the county of 
Greene, to make a return to a writ of error 
issued by this court, to remove into this court 
a suit brought in such state court by Albert 
W. Patrie against Robert Murray and "Wil- 
liam Buckley, to recover damages for false 
imprisonment, and in which a judgment had 
been rendered by such state court in favor of 
Patrie, for ?9,343.34. After such judgment 
was rendered, the defendants therein sued 
out such a writ of error. 

Samuel Blatehford and Clarence A. Sew- 
ard, for plaintiffs in error. 

Amasa J. Parker, for defendant in error. 

NELSON, Circuit STustice. The principal 
ground of defence set up on the trial of the 
suit in the state court was, that the arrest 
and imprisonment of the plaintiff thei-ein, 
which occurred between the 27th of August, 
1862, and the 3d of September, 1SG2, took 
place under the order of the president of 
the United States. The fourth section of 
the habeas corpus act of March 3, 1863 (12 
Stat. 756), provides, that any order of the 
president, &c., made during the Rebellion, 
shall be a defence, in all courts, to any ac- 
tion, &c., pending or to be commenced for 
any arrest or imprisonment made or com- 
mitted under such order, or under color of 
any law of congress. The fifth section pro- 
vides for the removal of any such suit com- 
menced in a state court, to the circuit court 
of the United States, either before or after 
judgment As respects the latter, the sec- 
tion declares, that "it shall, also, be compe- 
tent for either party, within six months aft- 
er the rendition of a judgment in any such 
cause, by writ of error or other process, to 
remove the same to the circuit court of the 
United States of that district in which such 
judgment shall have been rendered; and the 
said circuit court shall thereupon proceed to 
try and determine the facts and the law in 
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such action, in the same manner as if the 
same had been there originally commenced, 
the judgment in such case notwithstanding." 
This provision of the 5th section, and, in- 
deed, the whole of it as to the removal of 
causes, is a literal copy of the 6th section 
of the act of March 3, 1815 (3 Stat. 233). 
The question of the removal of causes from 
the state eouits to the circuit courts of the 
United States was discussed very much in 
ilai-tin V. Hunter's Lessee, 1 Wheat. [14 U. 
S.] 346-350, and no doubt was entertained 
that it might take place after, as well as be- 
fore, judgment. It was again commented 
upon in the case of Osborn v. Bank of U. S., 
9 Wheat [22 U. S.] S21-S2S, and especially 
by Mr. Justice Johnson, in his dissenting 
opinion (pages 8S4-S89.) 3Ir. Justice John- 
son was inclined to the conclusion, that con- 
gress could not confer original jurisdiction 
upoD the circuit courts of the United States, 
either directly or by removal from state 
courts, in cases arising under the constitu- 
tion, the laws of the United States, and trea- 
ties," &c., inasmuch as the federal court must 
assmne the jurisdiction upon the simple hy- 
pothesis that such question had arisen, and 
that, until such question had actually arisen 
and was presented for decision, the case was 
exclusively cognizable in the state court. 
This view led the learned justice to main- 
tain that the question could be brought prop- 
erly before the federal court only under the 
25th section of the judiciary act [1 Stat 85], 
as it could not be ascertained whether the 
case had actually arisen, till it was heard 
and decided. The chief justice, who deliv- 
ered the opinion of the court, held that juris- 
diction could be entertained when the ques- 
tion assumed such a form that the judicial 
power was capable of acting on it; that it 
then became a case; and that the judicial 
power extended to all cases arising under the 
constitution, &c. 

I admit, that the bringing of the suit in the 
federal court and the averments in the dec- 
laration in conformity with the act of con- 
gress conferring the jurisdiction, do not vest 
it necessarily or definitely in the court. If 
it did, the argument of the learned counsel 
against this motion would be conclusive, 
uamel3% that the principle would draw with- 
in the federal jurisdiction cases without lim- 
it, at the election of the plaintilT. But the 
defendant may meet the question, whether 
or not it is a case arising under the constitu- 
tion, &c., by pleading, or on the trial, as I 
have endeavored to show in Dennistoun v. 
Draper [Case No. 3,804], and thus confine 
the jurisdiction within the constitutional lim- 
it So in the case of original jurisdiction by 
removal from the state court. 

An objection is taken to the removal in 
this case, on the ground of its violation of 
the 7th amendment to the constitution, which 
is, that "no fact tried by a jui-y shall be 
otherwise reexamined in any court of the 
United States, than according to the rules of 
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the common law." Whether or not this 
amendment would deprive this court of ju- 
risdiction, I am not inclined to determine on 
this motion. It is a question that may come 
up on the trial, and be there ruled by the 
court, and the ruling can be reviewed on er- 
ror by the supreme court. The question, al- 
so, whether the fourth section of the act of 
March 3d, 1863, is constitutional, and, if so, 
whether it applies to this case, are questions 
that belong to the trial, and need not now be 
examined. 

It was suggested by the, counsel for both 
parties, on the argument, that, if the court 
had any serious doubts upon the questions 
involved in this removal, the decision be re- 
served, and the cause heard before both of 
the judges, that the parties might have the 
benefit of a division of opinion, if such should 
be the result. Having come to the conclu- 
sion that the objections to the jurisdiction are 
properly available on the trial, the suggestion 
is unimportant. 

Let an order be entered requiring the re- 
turn to be made. 



MURRAY fUNITED STATES v.). See Castas 
Nos. 15,842 and 15,843. 

MURRAY (\^^OOLFOLK v.). See Case No. 
18,028. 



Case No. 9,968. 

In re MURRIN et al. 

[2 Dill. 120; 1 2 In&. Law J. 524; 4 Bigelow 
Ins. Cas. 171: 8 N. B. R. 6.] 

Circuit Court, E, D. Missouri. April 2, 1873. 

Baxkruptcy — Life Ixsukance Policy Paid for 
BY THE Wife for Hek Husband's Benefit — 
Contest between Assignee and Husband for 
Peoceeus of Policy. 

A wife possessed of a separate estate, secured 
to her by an ante-nuptial settlement obtained in 
1869, a policy of insurance upon her life, pay- 
able upon her death to her husband. She paid 
the premium for a year out of her own estate. 
Before the year expired her husband was adju- 
dicated a bankrupt. Out of her own estate she 
paid the premium for the two following years, 
1870 and 1871, and before the next premium 
fell due she died; and the question arose be- 
tween the husband, and his assignee in bankrupt- 
cy, which was entitled to the proceeds of the 
policy: Mdd, considering the nature of the con- 
tract of insurance and the obvious intention of 
the wife, that the assignee had no right to the 
proceeds, but that they belonged to the husband. 
[Cited in brief in Pullis v. Robinson, 73 Mo. 
205.] 

Bankruptcy. This cause is brought here to 
revise an order of the district court for the 
eastern district of Missouri, overruling the de- 
murrer of the assignee in bankruptcy to the 
petition of James Murrin, one of the bank- 
rupts, and directing the assignee to pay the 
bankrupt Murrin the proceeds in his hands 
of two policies of life insurance, le^s the sum 
paid by him for costs and expenses of collec- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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tion. The petition thus demurred to is as 
follows: "To tlie Hon. Samuel Treat, Judge 
of Said Court: The petition of James Mur- 
rin, one of tlie said bankrupts, respectfully 
represents, that a petition in bankruptcy 
against yom* petitioner and said Bolivar 
Owen, was filed in this court on the 30th day 
of November, 1869. That a hearing was had 
and an adjudication of bankruptcy enteied 
on said petition on December 10, 1869. That 
on December 28, 1869, your petitioner -and 
said Owen filed their schedules as required 
by law. That on January 18, 1870. Charles 
Green was elected and appointed assignee 
in bankruptcy of said Owen and Murrin as 
partners and individually. That Sarah E. 
B. Murrin was the wife of your petitioner, 
James Murrin; and that by marriage set- 
tlement made previous to their intermar- 
riage, all the property and estate of said 
Sarah was settled and secured to her own 
separate use and behoof, so that the said 
James had no right or interest therein, nor 
title nor claim thereto, nor to any portion 
thereof. That said separate estate was large 
in amount and of great value. That on 
March 17, 1869, the said Sarah made appli- 
cation to the Penn Mutual Life Insurance 
Company, doing business in this state, for 
an insurance upon her own life in the sura 
of five thousand dollars, pay-able upon hei- 
death, upon proper proof, to her husband, the 
said James Murrin. That upon said appli- 
cation said company issued to said Sarah a 
policy of insurance upon her life, in consid- 
eration of the payment by her of the annual 
premium of one hundred seventy-seven fifty- 
hundredths dollars, payable one-half in cash 
and one-half by note bearing interest at six 
per cent, payable In advance on or before the 
26th April in each year during the continu- 
ance of the policy. That said Sarah, out of 
her own funds, paid the premiums required 
in cash and also the interest upon the notes 
for the years 1869, 1870, 1871 in advance. 
That the said Sarah died on the 19th day of 
Januaiy, 1872. That your petitioner did not 
pay any of said premium sums, nor were the 
same paid out of any funds or property in 
which he had any interest legal or equitable, 
nor did he suppose that he had any interest or 
title to said policies either legal or equitable 
which could pass to his assignee, in bank- 
ruptcy, and for this reason he did not enter 
said policy in his schedule of assets belong- 
ing to him at the date of the petition filed in 
this court That after the death of the said 
Sarah and the money due on said policy be- 
came payable, the said Green, assignee in 
bankruptcy of your petitioner, and said Owen, 
applied to your petitioner, required him to 
set over said policy and the sum secured 
thereby to him as assignee; and your peti- 
tioDijr supposing that said demand was le- 
gal did give to said Green an order for 
the payment of the sum due upon said policy 
as follows: o 

'"Policy No. 9,199, on life of Sarah E, B. 



Murrin, I, James Murrin, the person in whose 
favor the above policy was issued, make no 
claim for the sum thereby insured, or any 
part thereof, or any interest therein, and do 
request and direct the Penn Mutual Life In- 
surance Company to pay the same to Charles 
Green, my assignee in banki-uptcy, who is 
entitled to the amount. "Witness my hand 
and seal the 7th day of May, 1872. James 
Murrin. (Seal).' 

"And the said Green, as assignee by suit 
at law in the St Louis circuit court, recov- 
ered judgment against such company on De- 
cember 11, 1872, and said judgment for the 
sum of $4;933.05 was duly satisfied and paid 
to said Green on the 26th day of December, 
1872." 

Precisely the same allegations are made in 
respect to another policy issued to the said 
Sarah by the Connecticut Life Insurance 
Company on the 29th day of April, 1869, for 
the sum of $5,000 payable at her death, to 
the petitioner, her husband, upon which the 
said Green as assignee, collected May 11, 
1872, the sum of ?4,948.57. The petition 
then continues: 

"Your petitioner further represents, .that 
the orders for collection of the amounts due 
upon said policy were without consideration; 
that your petitioner had no title or interest 
legal or equitable in said policies on the 30th 
November, 1869, the date of the filing of the 
petition in bankraptcy. Which could pass to 
his assignee by virtue of the act of congress 
to establish a uniform system of bankruptcy 
throughout the United States, and he is in- 
formed by counsel and believes that the 
sums of money collected by said Green upon 
said policies belong to your petitioner and to 
his creditors, becoming such since the filing 
of said petition in bankruptcy. In considera- 
tion of the premises, he prays that said 
Charles Green, as assignee, may be made to 
pay over to your petitioner the said sums of 
$4,933.05 and $4,948.57, less the costs, char- 
ges, and expenses by bim incurrea in coUeci- 
ing the same, and that your petitioner may 
have such other and further relief as to the 
court may seem meet." 

Lackland, Martin & Lackland, for assignee. 
0- 0. Whittelsey, for petitioner, 

DILLON, Circuit Judge. The wife of the 
petitioner being possessed of a separate es- 
tate, secured to her by an antenuptial mar- 
riage settlement applied in the spring of 1869 
for two policies of insurance of $5,000 each, 
upon her life, payable upon her death to her 
husband. They were issued accordingly, and 
she paid the premiums for one year, one-half 
in cash, and one-half by note. Before the 
year expired her husband was adjudicated a 
bankrupt Out of her own estate she paid 
the premimns for the two following years, 
1870 and 1871, and before the next premium 
fell due she died. The question is, whether 
the assignee as against the bankrupt, is en- 
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titled, for the benefit of tlie estate, to the pro- 
ce-ads of the policies. The assignee does not 
claim that his right is strengthened by reason 
of having obtained, in the manner stated, the 
actual possession of the proceeds, and the 
only contest is as to the respective legal or 
equitable right of the assignee and bank- 
rupt thereto. 

Counsel on both sides, in their -well consid- 
ered briefs, have argued many points which, 
though pertaining to the general subject of 
life policies for the benefit of othei-s, are, 
nevertheless, not necessarily involved in the 
decision of tlie case. 

The counsel for the assignee claims that at 
the date of the bankruptcy of the husband, 
November 30, 1869, the husband had a right 
of property in the policy (which it is contend- 
ed is a chose in action) of such a nature that 
it vested in the assignee by virtue of the 
adjudication in bankruptcy. Bankrupt Act, 
§ 14 [14 Stat. 522]. Under this section, prop- 
erty and rights which are "acquired by the 
bankrupt after the commencement of the pro- 
ceedings in banki*uptcy do not vest in the as- 
signee; and to make good his claim the as- 
signee must show that the right to the benefit 
of the policy was one which not only existed 
in the husband at the time he was proceeded 
against in bankruptcy, but is one of such a 
natui-e as to vest in the assignee as of that 
time, by virtue of the provisions of the bank- 
rupt act This act should receive such a 
construction as accords with its well known 
purpose, which is, tliat if an insolvent debtor 
will surrender all his propeity (not exempt) 
for distribution among his creditors, he may, 
on the tei*ms provided in the act, have his 
disehai-ge. If the wife's death had happen- 
ed before the bankruptcy, there being no stat- 
ute protecting the husband's rights under the 
policy, the right to collect and hold the money 
would, it may be admitted, pass to the as- 
signee. But her death did not happen until 
over two years aftei-ward, during which time 
the wife continued to pay the premiums. It 
is admitted that she could not have been com- 
pelled to pay them, either by the husband, or 
by the assignee. Her payment of them pro- 
ceeded purely from her bounty. It is certain, to 
a practical intent, that if she had not paid 
the subsequent premiums, the first payment, 
made before the bankruptcy, would have been 
of no benefit, either to the assignee or to the 
husband, for she did not die during the year. 
It is also certain, to a practical intent, that, 
had the last premium not been paid, there 
w^ould have been no proceeds here about 
which to litigate. Her intention, her object, 
in making these payments, in virtue of w^hich 
the policy was kept in esse, must have been 
to make provision for her husband; and what 
equity, let me ask, have creditors, or the as- 
signee representing them, to thwart the pur- 
pose whicb she had in view, and for which 
she paid her money— money to which they 
had no claim? The assignee, if it be conceded 
that he could have done so for the benefit of 



the estate, which I do not admit nor decide, 
took no steps to pay the premiums, but asks 
the benefit of those paid by the wife. It is 
inconceivable that she made, or intended to 
make, the payments for the benefit of the 
assignee, and she doubtless died in the con- 
fident belief that she had made provision for 
her husband. 

Without discussing the questions which 
have been argued at the bar as to the nature 
and extent, before the death occurs, of the 
interest of a pereon designated by the bounty 
of another as the one to whom a policy is 
ultimately to be paid, I am quite confident 
that the husband, at the time of his bank- 
ruptcy, had no such interest in these policies 
as to give the assignee the right to retain 
their proceeds against the manifest intention 
and pui-pose of the wife. 

Could the assignee, as against the wish of 
the wife, have said, "I demand the policy, 
and intend to keep up the premiums for the 
benefit of the estate?" If it were necessary 
to answer this question, it would seem that 
he had no such right, and that she could prop- 
erly say, "This is a matter of my own, a 
provision originating in my bounty, one upon 
which my husband's creditors have no claim, 
and with which they have no right to inter- 
fere." But the assignee took no such steps ; on 
the contrary, he allowed, or did not prevent 
the wife from making the payments wliich 
kept the policy alive; and I rest my judg- 
ment against him on the broad ground, that, 
under the circumstances of the case, the cred- 
itors, for whose benefit the money is sought, 
have not the shadow of a shade of equity 
to it, nor to defeat the provident and just pro- 
vision which the wife intended to secure for 
her husband, not for them. The policy was 
kept up by her for the benefit of her hus- 
band after her death, not for the benefit of his 
creditors before his bankruptcy. The district 
judge, in deciding the case, seized the con- 
siderations which control it, when he remai'k- 
ed: "Looking at the nature of the contract 
for the insurance as being a provision by one 
married party for the benefit of anoth^, and 
kept in force by the wife out of her separate 
estate without any step being taken by the 
assignee, her equities should be carefully re- 
garded. The policy was for the benefit of tho 
husband, and was kept) alive by the wife after 
the banki-uptcy, and it would be inequitable 
that a sum becoming payable after the bank- 
ruptcy undOT such a conti-act, should, by re- 
lation back to the time of commencement of 
proceedings in bankruptcy, be held to belong 
to the assignee. The design of such charita- 
ble acts for the benefit of a third party was 
not intended to be defeated by the bankrupt 
law, in a case like the present, where such a 
result would be against all equity." 

NOTE. Right of payee or beneficiary in a 
life policy: See Clark v. Durand, 12 Wis. 223; 
Kerman v.^Howard, 23 Wis. 108: Godsal v. 
Webb, 2 K?en, 99. 

See, and compare, Chapin v. Fellows, 36 
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Conn. 132; Lemon v. Phoenis MuL Life Ins. 
Co., 38 Conn. 294: Ruppert v. Union Mut. Ins. 
Co.! 7 Rob. (N. Y.) 155: Glendale Woolen Co. 
T. Protection Ins. Co., 21 Conn. 37; Gould v. 
Emerson, 99 Mass. 154; West v. Reid, 2 Hare, 
251; Burridse v. Row, 1 Toungr & C. Ch. 183; 
Triston V. Hardey, 14 BeaT. 232; Conneefacut 
Mut Life Ins. Co, v. Burroughs, 34 Conn. dOo; 
Burroughs v. State Mut. Life Assur. Co.. 97 
Mass. 359; Swan v. Snow, 11 Allen, 224; Wa- 
son V. Colburn, 99 Mass. 342; McAllister v. 
New England Mut. Life Ins. Co.. 101 Mass. 
558; Drysdale v. Piggott, S De Ges, M. & G. 
646; Johnson v. Swire, 3 GifE. 194. 
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aiURTAGH V. PHILADELPHIA et al. 

[1 Wkly, Notes Cas. 37.] 

Circuit Court, E. D. Pennsylvania. Oct. 19, 
'1874. 

Restuainisg Erectios of Public "VVouks— Act 

OF 8th Apkil, 1846— Jdkisdictios of 

Federal, Courts. 

Application for preliminary injunction by 
plaintiff, who was a citizen of New York, to 
restrain the completion of a bridge over the 
river Schuylkill, at an elevation of only six- 
teen feet above high-water mark, on the 
ground that it -wouM, at that level (which was 
four or five feet lower than that of the for- 
mer bridge), interfere with the navigation of 
plaintiff's barges. The Schuylkill is a tidal 
and navigable river, lying wholly within the 
state of Pennsylvania. 

Aflidavits and depositions were read by both 
parties as to the fact^: set forth in the bill. 

Thomas Hart, Jr., and Mr. Tilghman, for 
plaintiff. 

Thayer & Sellers, for Keystone Bridge Co. 

The City Solicitor and R. N. Willson, for the 
City of Philadelphia. 

THE COURT refused the preliminary in- 
junction, saying that where a suit in equity 
was merely for the enforcement of a legal 
right, and there was any disputable question 
upon the merits, it was not in general, propei* 
to grant an injunction before final hearing or 
a judgment at law; and that the reason for 
not awarding an interlocutory injunction was 
here the stronger because the case depended 
wholly upon questions of right under the laws 
of Pennsylvania, and the law of that state 
<Act April 8, 1846; Purd. Dig. 599, pi. 55) pro- 
vided that no court within the county of 
Philadelphia should enjoin the erection of 
public works until question of title and dam- 
ages should be finally decided by a common- 
law court 
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Case No. 9,970. 

MUSCAN HAIR MANUF'G CO. v. AMERI- 
CAN HAIR MANUP'G CO. 

[1 'Fish. Pat. Cas. 320; 4 Blatchf. 174; Merw. 
Pat Inv. 237.]! 

Circuit Court, S. D. New York. May 6, 1858. 

Patents— Prblimisabt Ixjuxction — Exclusive 

Possession — Doubtful Infringejient — 

Practice is Equity — Bill Retained. 

1. A preliminary injunction will he refused, 
unless upon proof of exclusive possession under 
the patent or of public acquiescence in the ex- 
clusive right of the patentee or of a trial at law. 

2. Whether a claim, embracing the use of any 
metallic sulphate, in connection with any alkali; 
or, any sulphate having an alkaline base, could 
he sustained, upon proof that substantially the 
same proportions, of other sulphates than those 
named in the specification, would not produce 
the required result. Quaere. 

3. Where the patent is recent, the specification 
obscure, and the proof of infringement meager 
and unsatisfactory, the court will not grant an 
injunction, even upon final hearing, but will re- 
tain the bill and require the complainant to 
bring an action at law. 

4. The terms, upon which such an order will 
be made, stated. 

In equity. This was a final hearing, on 
pleadings and proofs, on a bill for an injunc- 
tion and account, founded on the alleged in- 
fringement of letters patent [No. 16,9G1] 
granted to Samuel Barker, dated April 7th, 
1857, and assigned to the plaintiffs, for an 
"improvement in processes for treating 
moss for mattresses." In the specification, 
the invention was said "to consist in prepar- 
ing or treating the ordinary moss of com- 
merce, by saturating its fibre Tvith certain 
metallic sulphates in connection with alka- 
lies, and -which will not be separated there- 
from by washing, which increases its hard" 
ness and elasticity, and renders it indestruc- 
tible by moisture or exposure to the weather, 
whereby it is capable of being employed to 
advantage in various upholstery manufac- 
tures, wherein hitherto only the best quality 
of curled animal hair, could be used satis- 
factorily." This specification stated the pro- 
cesses by Tvhich the desired results were to 
be obtained, as follows: "My treatment is 
as follows: I prefer to use sulphates of both 
characters, viz: a sulphate having a metallic 
base, as the sulphate of iron, and a sulphate 
having an alkaline base, as the sulphate of 
soda; and, to the action of these, the crude 
moss, having been cleared by the usual ma- 
chine from the dirt and bark with which it 
is admixed, is submitted, in a liquor pre- 
pared by dissolving in one hundred gallons 
of water fifty-six pounds of sulphate of iron, 
to which is then added sixty-five pounds of 
sulphate of soda, the whole being well 
mixed. In this the moss is to be kept im- 

1 [Reported by Samuel S. Fisher, Esq., and 
Hon. Samuel Blatchford, District Judge, and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 1 Fish. Pat Cas, 
320, and the statement is from 4 Blatchf. 174. 
Merw. Pat. Inv. contains only a partial report] 
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mersed, say from thirty-sts: to forty-eight 
hours, and, when taken out, is to he well 
washed in clear water, dried, and passed 
again through the clearing machine, when 
it will be ready for use." The specification 
then stated, that it might be desirable to 
have the article dyed black, to render it 
more uniform in appearance, and proceeded 
to describe a process for giving it that color; 
and it then gave a mode for testing the 
proper preparation of the moss, when treat- 
ed according to the specification. It also 
contained a statement that "other metallic 
sulphates, as well as other alkaline matters, 
will effect, in combination, the same desired 
result, as, for instance, the sulphate of cop- 
per, in connection with sulphate of soda, or 
with pure soda;" but that the patentee had 
found that neither alone would accomplish 
the purpose attained by his invention. The 
claim of the patentee was in these words: 
"I claim the method of treating or preparing 
the moss of commerce, to serve as a sub- 
stitute for curled animal hair, substantially 
as set forth herein." The bill alleged, that 
the defendant had used, and was still using, 
the processes so patented, in the treatment 
of moss, and had sold, and continued to 
offer for sale, moss so prepared and treated, 
in violation of the rights of the plaintiff, as 
assignee of the patentee, and prayed an ac- 
count and an injunction. The defendants' 
answer admitted the issuing of the patent, 
but denied that Barker discovered or in- 
vented the improvement patented, and aver- 
red that such processes were known and in 
use before his alleged discovery and applica- 
tion for a patent therefor. It also denied 
the infringement alleged. The bill was filed 
June 2Gth, 1857, less than three months after 
the issuing of the patent. 

Edward Hoffman, for plaintiffs. 

Francis G. Young, for defendants. 

HALL, District Judge. And if there has, 
in fact, been anj' infringement b.v the de- 
fendants, it is more than probable that the 
defendants' use of the process patented be- 
gan sometime prior to the issuing of the 
patent, and was continued until or near the 
time of the commencement of the suit. 

In short, there is no proof to show any 
exclusive possession under the patent: there 
is no proof of such a public acquiescence in 
the exclusive right of the patentee as would 
justify the assumption that the claim to 
such exclusive right is well founded, and 
there has been no trial at law. And, there- 
fore, if this was a motion for a preliminai-y 
injunction, instead of the final hearing of 
the cause, it is quite clear that an injunc- 
tion would not be granted without a previ- 
ous trial at law, to establish the complain- 
ants' right. 

Objections were also taken to the suffi- 
ciency of the specification, and if the claim 
should be so construed as embracing the 
use of any metallic sulphate in connection 
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with any alkali, or any sulphate having an 
alkaline base, these objections might de- 
serve serious consideration upon the trial 
of an action for an infringement, especiallj' 
if it should appear that substantially the 
same proportions of other sulphates would 
not produce the result which is said to be 
produced by the use of the sulphate of iron 
and sulphate of soda in the proportions and 
manner set forth in the specification. On 
this ground, also, I can not but feel some 
doubt in regard to the right of the complain- 
ants to the injunction and account prayed 
for by their bill. 

On the question of infringement, too, the 
proof is very meager and unsatisfactory. 
The proof shows that on the 17th of June, 
1857, nine days before the filing of the bill, 
a person purchased of the agent of the de- 
fendants, at their place of business, four 
pounds of !iprepared moss, and some fifteen 
or twenty bales of the same, or a similar 
article, at the same place. The moss so pur- 
chased was delivered to Dr. James R. Chil- 
ton, chemist, who made a set of experiments 
upon it for the purpose of ascertaining 
whether it contained the ingredients de- 
scribed in the specification annexed to Bark- 
er's patent. He found that it contained sul- 
phate of iron, and sulphate of soda, and 
coloring matter. And he gave it, as his 
opinion, that this moss had been treated 
with the same substances described in Bark- 
er's specification; but the manner of treat- 
ment, or whether the sulphate of iron and 
sulphate of soda had been used in the pro- 
portions given ui that specification, he con- 
fessed himself unable to state. These pro- 
portions, he says, are not, in his opinion, 
essential to the effect produced; but he does 
not say how far they may be depai*ted from, 
without failing to produce the effect said to 
be produced by the use of the process de- 
scribed in Barker's specification. 

There was also evidence given, showing 
the purchase, by the defendants, of sulphate 
of iron and sulphate of soda in considerable 
quantities, but in very different proportions 
from those stated in Barkei"'s specification, as 
well as evidence to show that the defendants 
were first made acquainted with the process 
of treating moss for the purpose of improv- 
ing its quality and adding to its value, by a 
person who had learned from Barker a mode 
or modes of treatment adopted by him prior 
to his application for a patent. 

On the other hand, there is some proof to 
show that the processes adopted by the de- 
fendants (it appearing that different pro- 
cesses were used at different times) are not 
like the processes described in the specifica- 
tion annexed to Barker's patent, but were 
essentially different from that process, and 
different, to some extent, at least, from each 
other. But this evidence, like all the other 
evidence bearing upon the question of in- 
fringement, was indefinite and unsatisfac- 
tory. 
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This evidence does not sufficiently show 
tliat the patented process has been used by 
the defendants, if tlie proportions are sub- 
stantially the proportions stated in the speci- 
fication, and the modus operandi there de- 
scribed is essential to that process. 

It certainly would be sufficient to raise a 
strong presumption that the patented pro- 
cess has been used, if there T\'as no proof 
that substantially the same results could be 
produced by other and distinct processes; 
but as this has been stated, rather than 
satisfactorily proved, by witnesses on the 
part of the defense, I think there is so much 
doubt even upon the question of infringe- 
ment, that there should be a trial at law 
before an injunction and account are or- 
dered. 

The right of the plaintiffs is not, therefore, 
clear; and this cause "will therefore* stand 
over a reasonable time, for the bringing of 
a suit at law against the defendants for an 
infringement; and if such a suit is brought, 
until a sufficient time for the final deter- 
mination tliereof has elapsed. And if, in 
such suit, there shall be final judgment for 
the plaintiffs, tliey will be entitled to a de- 
cree for injunction and account, as prayed 
for in the bill; and if, in such suit, there 
shall 'be final judgment for the defendants, 
the bill will be dismissed with costs; and 
so, also, it will be dismissed with costs on 
an application of the defendants, if such suit 
is not brought within a reasonable time, and 
prosecuted with reasonable diligence. 



Case mo. 9,971. 

MUSCATINE V. MISSISSIPPI & M. R. CO. 

et al. aitrSCATINE COUNTY v. SAME. 

LETZ et al. v. CLAKK et al. 

[1 Dill. 53G.] 1 ■ 
Circuit Court, D. Iowa. 1870. 
RAiLiioAt) Aid Bosds — Defences— Judgjients — 
Isjui'CTios — Taxation and Rxejiptiox. 

1. Matters, such as fraud, which should have 
been pleaded as a defence, are not sufficient 
grounds after judgment, upon which to apply 
to equity to enjoin process to collect the judg- 
ment. 

2. Fraud of the payee is no defence to negoti- 
able bonds in the hands of innocent holders for 
value, before due. 

3. Where, by reason of complainant's own 
carelessness (no fraud or malfeasance in this 
behalf being charged against the creditor), judg- 
ment in an action on coupons is, by clerical mis- 
take, rendered for too large a sum, a proper 
remedy of the creditor is to apply to the court 
which rendered it to have it corrected, and where 
the alleged mistake was not plainly shown, and 
if it existed, could not have happened except 
for the debtors* laches, and no application had 
been made to correct the judgment, an injunc- 
tion, to restrain process to enforce such judg- 
ment, was denied. 

4. A creditor having an obligation of a prin- 
cipal debtor and of a surety, may pursue his 
remedy against both for the satisfaction of the 
debt; and if the creditor has reduced his claim 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



against the primary debtor to judgment, equity 
will not enjoin process to enforce the judgment 
at the instance of such debtor on the ground that 
the creditor is also pursuing the surety and has 
seized a fund, which is in litigation, belonging 
to the surety; but the creditor can have oi^ly one 
satisfaction. 

5. Conceding a statute of a state exempting 
railroad companies from their due proportion of 
taxation to be unconstitutional, the omission, 
pursuant to such statute, to tax the property of 
railroad companies the same as that of individ- 
uals, does not render void a tax levied upon the 
property of others which is liable to taxation; 
and hence the owner of property properly as- 
sessed cannot, on the ground that other proper- 
ty subject to taxation is omitted to be assessed, 
enjoin the collection of taxes against his own 
property, 

6. Where a state constitution requires all gen- 
eral laws to be uniform in their operation; and 
all laws for the assessment and collection of tax- 
es to be general and of uniform operation 
throughout the state, and that the property of all 
corporations shall be subject to taxation the same 
as that of individuals, quere whether it is com- 
petent for the legislature to tax railway corpora- 
tions on their earnings, while the bulk of the 
other property in the state is taxed upon its 
value? 

7. Gfiman v. Sheboygan, 2 Black [67 U. S.] 
510, commented on by Mr. Justice Miller, and 
the statute in question in that case distinguished. 

[8. Cited in Furbush v. Collingwood, 13 R. I. 
723, to the point that fraud, as a ground for en- 
joining or setting aside a judgment, is not mere 
falsity of claim or proof, but fraud outside of 
them, perpetrated by some artifice or contrivance 
of the party or person benefited, or by collusion, 
whereby in the course of the trial, or in enter- 
ing judgment, the injured party or the court 
has been imposed upon or betrayed into inatten- 
tion, and deceived.] 

In the three causes above entitled [the city 
of Muscatine against the Mississippi & Mis- 
souri Railroad Company and others. County 
of Muscatine against same, and Letz and 
others against G. W. Clark, United States 
marshal, and others], application at chambers 
was made by the complainants to Mr. Justice 
MILLER, one of the judges of the circuit 
court of the United States for the district of 
Iowa, for writs of injunction to restrain fur- 
ther proceedings to collect taxes to pay cer- 
tain judgments severally rendered against the 
city of Muscatine, against the county of Mus- 
catine, and against the county of Louisa. 

These judgments were rendered against the 
afore-mentioned public corporations by the 
United States circuit court for the district of 
Iowa, upon coupons attached to what are 
known as railroad bonds, that is, bonds is- 
sued by these corporations in payment for 
their subscription to the capital stock of cer- 
tain railway companies. 

At the May term, 1870, of the said circuit 
court, on a showing made to it, the court 
(Dillon, Circuit Judge, and Love, District 
Judge, being present), entered an order up- 
pointing the marshal to collect the taxes to 
pay certain judgments against various coun- 
ties, and, among others, against the said coun- 
ty of Louisa, and that officer entered upon the 
execution of this duty in the county last 
named, and it was for this reason that the 
marshal was made a defendant in the bill 
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filed by Letz and other tax payers of tbat 
county. 

Tlie facts respecting the Mark Howard 
Case, mentioned in the opinion, are briefly 
these: The city and county of Muscatine 
severally issued their bonds in payment for 
their subscription to the stock of the M. & M. 
K. R. Co. (made a defendant in the bills of 
<;omplaint), and by virtue thereof became 
stockholders in said railroad corporation. 
These bonds, the said railroad corporation 
guaranteed before they negotiated them, so 
that a holder thei-eof had the liability of the 
city and county as principal debtors, and the 
railroad company as guarantors. All of the 
property and franchises of this railroad cor- 
poration were subsequently sold on a decree 
foreclosing a mortgage thereon, and there was 
a. surplus which would belong to the stock- 
holders, and among other stockholders to the 
city and county of Muscatine; but before it 
came into their hands it was seized by proper 
l)rocess to answer these judgments against 
the city and county. That fund is still in 
the hands of the receiver, and the litigation 
in respect thereto is yet undetermined. 

Concerning the constitutional question re- 
ferred to in the opinion, it may be here men- 
tioned that the constitution of Iowa contains 
the following provisions. Article 1, § 6: 
"All laws of a general nature shall have a 
uniform operation," Article 3, § 29: "The 
general assembly shall not pass local or spe- 
cial laws in the following cases: For the as- 
sessment and collection of taxes for state, 
county, or road purposes; * * * and all 
such laws shall be general, and of uniform 
■operation throughout the state." Article 7, 
^ 7: "Every law which imposes, continues, 
or revives a tax, shall distinctly state the tax 
and the object to which it is to be applied; 
and it shall not be sufficient to refer to any 
other law to fix such tax or object." Article 
8, § 2: "The property of all corporations for 
pecuniary profit shall be subject to taxation, 
the same as that of individuals." 

A statute of the state of Iowa, general in 
the sense that it applies to all railroad corpo- 
rations, and not specially to any one of them, 
provides that they shall pay into the state 
treasury as taxes one per cent, each year of 
their gross receipts in lieu of all taxes. Acts 
1862, p. 227; and see Acts 1870, p. 109. 

The provision of the constitution of the 
state of Wisconsin referred to in the opinion, 
is in these words, article 8, § 1: "The rule 
of taxation shall be uniform, and taxes shall 
be levied upon such property' as the legislature 
shall prescribe." 

The opinion of Mr. Justice MILLER was 
pronounced orally, and, in substance, as be- 
low given. 

D. C. Cloud, for the motion. 

Grant & Smith, contra. 

MILLER, Circuit Justice. These are appli- 
cations to me as a judge of the supreme court 
and of the circuit court of the United States, 



for the district of Iowa, for injunctions to re- 
strain further proceedings in the collection of 
certain taxes which have been assessed 
against citizens of the counties mentioned 
and of the city of Muscatine. These taxes 
have been levied and are in process of collec- 
tion in pursuance of writs of mandamus from 
the circuit court for the payment of numerous 
judgments against the city and the two coun- 
ties aforesaid. 

A bill of complaint in each case has been 
filed, and the answers, though not filed, are 
before me and sworn to, and are supported 
by affidavits. These will be sent to the clerk 
by me, to be filed with the bills of complaint. 

The bills in the cases of the city and county 
of Muscatine seek relief upon substantially 
the same grounds, and will be considered to- 
gether. These grounds are: 

(1) That the bonds on which the judgments 
are founded, and for the payment of which 
the taxes are levied, were without considera- 
tion, and obtained by fraud. (2) That the 
judgments are for more than they ought to 
be. (3) That the judgment creditors have a 
decree for funds now in the hands of the re- 
ceiver of the circuit court, on account of the 
same debt for which the taxes are levied. 

In regard to the fii-st ground of relief, it 
may vei-y well be doubted whether the bill 
shows any fraud or failure of consideration 
which should be a defence to the bonds either 
in law or equity. "When the allegations are 
examined closely they seem to amount to 
more than a failure of the railroad company 
to which the bonds were first issued, to com^ 
ply with certain promises made at the time 
of the transaction. 

If, however, they could be held sufficient as 
allegations of fraud or failure of considera- 
tion, there are two very sufficient answers to 
them in this application. 

1. They are no defence to the bonds in the 
hands of innocent holders. 

2. They were proper defences, if good at 
all, to the action in which the judgments 
were rendered, and cannot be set up against 
the enforcement of these judgments now. 

3. The judgments as to which these injunc- 
tions are sought are numerous, and the plain- 
tiffs in them are difiEerent persons in most of 
the cases. The bill alleges that in some of 
these judgments, without specifying which, 
the amounts are too large. That is shown 
by the absence of coupons from the clerk's 
office in which the judgments are found, and 
that a rate of interest too large was calculat- 
ed in some cases. The judgments in which 
these supposed mistakes were made are not 
specified. Indeed the complainants say they 
have no means of determining in which of 
the judgments the mistakes were made, but 
they arrive at the conclusion that judgments 
on the whole have been rendered for more 
than the corporations were liable in these, 
suits, by a conjectural calculation based on 
the coupons not sued on and the amount orig- 
inally issued. 



[17 Fed. Cas- page 1069] 

A court of chancery can hardly be expected 
to resti-ain the collection of the judgment of 
A B, hecause there is error in the judgment of 
O D, nor can the force of this proposition be 
avoided, by alleging that there is error in the 
judgment of A B or C D, and therefore both 
of them shall be enjoined. Besides, as the 
only error worth notice is one of clerical mis- 
take, and one which never could have been 
made without gross carelessness on the part 
of the complainants in this suit, the only rem- 
edy is to apply to the court to correct the cal- 
culations. The absence of the coupons for 
which the judgment was rendered from the 
clerk's office cannot be assumed to imply that 
they were not present when the judgment 
was rendered, though it is certainly true that 
they should then have been cancelled and 
filed. 

4. In regard to the funds in the hands of 
tlie receiver in the Mark Howard Case, it is 
certainly true that when paid to the judgment 
creditors it will operate as a discharge of so 
much of the judgments on which the tax pro- 
ceedings are based as those creditors shall 
receive on account of these judgments. The 
fund is one which was designed to go to the 
county and city, as well as other stockholders 
in the railroad company. Before it came to 
their hands it was seized and held to answer 
these judgments against the city and county, 
and if appropriated to that purpose pays so 
much of that debt But the judgment cred- 
itors have not received that fund as yet. It 
is still in litigation. They are pursuing their 
remedy against it, as also against the city 
and county at the same time. This they 
have an tmdoubted right to do, and especially 
against the latter, as they are the primary 
obligors. It is also provided in the dea-ee 
that when the debt is paid the city and coun- 
ty shall be subrogated to all the rights of 
these judgment creditors in regard thereto. 

The right of the creditor to pursue his rem- 
edy in each case until satisfaction of his debt, 
is clear upon all the authorities, and no harm 
can come to the present complamants from 
this course, as upon payment from either 
fund, whether complete or partial, on appli- 
cation to the circuit court the judgment cred- 
itors will be restrained from any further use 
of their judgments or decrees to the preju- 
dice of these complainants. It is proper to 
add that the portion of this fund which any 
of these creditors may receive can in no case 
exceed one-sixth of the amount of the judg- 
ments which they are seeking to collect of the 
city and county. 

In the case of the citizens of Louisa county 
the usual allegations of fraud in obtaining 
the bonds by the parties to whom they were 
originally issued, are made. This is conclud- 
ed by the judgment on those bonds. It is 
further alleged that Fellows, the principal 
judgment creditor, bought his bonds after the 
couits of Iowa had judicially held them void. 
This defense cannot now be set up against the 
judgment This allegation is expressly denied 



(Case No. 9,971) MUSCATINE. 

in the answer, and this is supported by the af- 
fidavit of a witness, who says he knows Fel- 
lows purchased before such a decision was 
made. It is further alleged that two railroad 
corporations have in Louisa county a large 
amount of valuable property amounting to 
one-fourth of the taxable property within the 
county, which is not assessed by the officers 
who are collecting this tax; although by law 
it is liable to its share of the tax. 

As the tax complained of is being collected 
under the order' of the federal com-t, and as 
the evident tendency of all that has been said 
by the supreme court in regard to these cor- 
poration debts, implies that no hiterference- 
by state courts will be permitted in enforcing 
the tax, the statement here made presents a 
very grave question for the consideration of 
the court which is collecting the tax by its- 
agents. I have had more difficulty on this- 
point than on any which has been presented 
in these applications. 

A statute of Iowa exempts railroad property 
from all other taxes except one per cent per 
annum paid into the state treasury. The con- 
stitution of the state declares that all taxation 
shall be uniform. Whether this constitution- 
al provision (the exact terms of which I have- 
not attempted to state) renders the statute 
void, is a question upon which the supreme' 
court of this state has twice, as I am inform- 
ed, been equally divided. If the question, 
was presented to the circuit court by way of 
supervisory control over the officers, who, un- 
der its command, are collecting this tax, 
whether this railroad property should be as- 
sessed the same as other property, I confess. 
I do not see how it could avoid deciding it> 
But, instead of an order to assess the prop- 
erty, I am asked to declare all other assess- 
ments void, because it is not assessed. This, 
it will be seen, is a very different question; 
and it is clear that I can only enjoin its col- 
lection on the ground that it is void. The- 
case of Oilman v. Sheboygan, 2 Black [G7 U. 
S.] 510, is relied on as authority for the latter' 
proposition. In that case, after the city of 
Sheboygan had issued bonds in aid of a 
railroad, the legislature of that state passed 
an act, declaring that the tax to pay these 
bonds should be assessed exclusively on the 
real estate of the city. The constitution of 
Wisconsin has a provision similar to the one 
referred to in the constitution of Iowa, and 
the supreme court of the United States held 
that this attempt to make a part only of the 
taxable property of the city responsible for 
this particular debt was a violation of the 
constitution which rendered the tax levied 
under that statute void. 

In the case before us there is no attempt 
to render any species of property liable to 
taxation for any specific debt or class of 
debts, but an exemption of the raih-oad from 
all other burdens, in consideration of a defi- 
nite sum, which may be more or less than its 
share of such burden. Whether this exemp- 
tion be forbidden by the constitution or not^ 



MUSSELWHITE (Case No. 9,972) 

I am quite clear that it does not render void 
the tax which is levied upon other property. 

The case of Gilman v. Sheboygan does not 
go so far as this, either in the facts on which 
it is grounded or the reasons by which the 
judgment was sustained. There is a mani- 
fest difference betAveen an attempt to impose 
the entire burden of a debt ah-eady incurred 
by a municipality, upon a particular species 
of property, and the attempt to exempt a 
species of property from all o.ther taxation, in 
consideration of a sum supposed to be its just 
share of the general public burden. 

It is not inappropriate to look to the con- 
sequences of holding that this failure to as- 
sess the railroads renders all other tax void. 
It applies to the tax assessed for all other 
purposes as well as this tax. Every non- 
resident holder of property in the state could 
apply to me and insist on an injunction 
against the tax on his property. And if the 
state judges believe it to be void, they would 
be bound on the same principle to suspend the 
collection of all taxes throughout the entire 
state. A proposition which leads inevitably 
to such a result cannot be sound. I cannot 
therefore gi'ant an injunction on this ground, 
whether the railroad property is liable to tax- 
ation or not. It is alleged that the officers 
are collecting the penalties for failure to pay 
the tax, according to this law as it stood be- 
fore the act of last winter, which provides 
that only seven per cent should be collected 
in this class of cases. 

Whether this is right or not, I do not pre- 
tend to decide. It is matter for application 
to the court for direction, and I am informed 
that the course pursued is one prescribed by 
the court at its last term. It is clearly no 
foundation for an injunction. 
Injunction denied. 

^ NOTE. After this decision, denying the in- 
junction, upon assurances given to the circuit 
judge, by the county authorities, that if the 
marshal were withdrawn, they would proceed 
to collect taxes to pay the judgments, the ex- 
ecution of the order appointing the marshal 
was suspended, and the required taxes were 
collected by the county officers. 

That the state courts cannot interfere with 
the federal courts in enforcing the collection of i 
taxes to pay judgments against municipalities: I 
Riggs V. Johnson Co.. 6 "Wall. [73 U. S.] 166; 
Lansing v. County Treasurer [Case No. 16,- 

That they will not attempt to do so: Ex parte 
Holman, 28 Iowa, 88. 

As to uniformity of taxation and mode of tax- 
ing property of corporations- under the Iowa 
constitution: City of Davenport v. Mississippi 
& il. R. Co., 16 Iowa, 348. Of express and 
telegraph companies: IT. S. Exp. Co. v. Ellv- 
son, 28 Iowa, 370; Id. 380. 

Construction of the provision in the constitu- 
tion of Wisconsin referred to in the foregoing 
opinion, see Milwaukee & M. R. Co. v. Super- 
visors of Waukesha Co., 3 Am. Law Reg. 679; 
Gilman v. Sheboygan, 2 Black [67 U. S.] 510: 
By the supreme court of Wisconsin, in Weeks 
V. Milwaukee, 10 Wis. 242; Lumsden v. Cross, 
Id. 282; State v. City of Portage, 12 Wis. 562; 
Bond V. Kenosha. 17 Wis. 284; Dean v Glea- 
son. 16 Wis. 16; Carter v. Dow. Id. 298; Fire 
Department of Milwaukee v, Helfenstein, Id. 
136; Brightman v. Kirner, 22 Wis, 54. 
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Constitutionality of bonds issued bv munici- 
palities in aid of railways, and defences there- 
to: Gilchrist v. Little Rock [Case No. 5,421], 
and note; King v. Wilson [Id. 7,810]. 
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MUSSELWHITE et al. v. RECEIVERS. 

[4 Hughes, 166.] 

Circuit Court, E. D. Virginia. 1882. 

Railroad Cojipaxies— Negligence— Emission of 
SpAUKs FKOM Locomotive. 

[1. The mere fact that a spark from a locomo- 
tive enters the window of a building and sets it 
on fire does not render the railroad companv lia- 
ble for the damage; but plaintiffs must prove 
that the company was negligent in the use of 
its engine.] 

[2. The company is liable only in case it fails, 
in using its engines, to use the diligence which 
good specialists in this department are accus- 
tomed to exercise.] 

This is a petition in the suit of Skiddy, 
Barlow «& Duncan, Trustees, v. The Atlantic, 
Mississippi & Ohio Railroad Company, claim- 
ing the payment of about $1524, for alleged 
damages to the petitioners from fire, alleged 
to have been caused by live sparks emitted 
from one of the locomotive engines of the re- 
ceivers, drawing a freight train, in passing 
near a shop building in the town of Abingdon, 
owned by [J. M.] Musselwhite, which, with 
its contents, some of which belonged to the 
other petitioners, were burnt and destroyed 
on the afternoon of the 7th November, 1879. 
The shop was distant some forty yards from 
the railroad track on the north, and fronted 
south to the railroad. The fire began in the 
upper story of the shop, inside, in the end of 
that story next the railroad near two win- 
dows, both of whicji were closed at the time; 
but a pane of glass in one of the windows 
was broken, and a third to a half of it had 
fallen out of place. The fire occurred about 
five minutes after the train passed, and 
about half an hour after two Avorkmen who 
had been upstairs in the shop had left the 
building. There was no fire burning in the 
stove in the building at the time, and had 
not been that day. No one was in the build- 
ing when the fire began, and it was locked. 
When the building was broken into and the 
fire seen by the first person who reached the 
upper story, the fire was burning on the fioor 
in the southeast end of the building near the 
window with the broken pane, and was run- 
ning up the legs of the benches and up 
standing pieces of lumber, and blazing in 
lumber overhead on the ceiling joists. There 
was an engine house one story high adjoin- 
ing the building on the east side, which was 
consumed by the fire. The wind was from 
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the direction of the railroad towards the 
buildings; but was li^ht, it being a matter 
of doubt with many, what its direction was. 
The afternoon was very dark and cloudy; 
the atmosphere damp and heavy; the clouds 
low and thick. Witnesses testify to seeing 
dense smoke issuing from the engine; some 
of them testify to seeing sparks hi the clouds 
of smoke; others say nothing of sparks, 
though they testify to the smoke. One wit- 
ness testifies to seeing these sparks from a 
distance of three hundred yards off: but 
claims that he is exceptionally far-sighted. 
Another witness, who was the driver of a 
team of horses which was standing not far 
from the shop and about thirty yards from 
the raili-oad, testifies, that the sparks were 
so large or fervid that they burnt the hair 
of ("swinged") his horses. 

One witness says the alarm of fire was 
within four or five minutes after the passage 
of the freight trains; another says it was 
five minutes. Witnesses who were at a dis- 
tance say the alarm of fire reached them with- 
in ten minutes after the trains went by. Tes- 
timony is given estimating the damages by 
loss of the buildings at $505; by destruction 
of lumber in the building, engine and imple- 
ments at $734; and by destruction of tools, 
§102, in all $1511. 

On the part of the defense, a paper is 
filed by which counsel for petitioners "ad- 
mits that the receivers can prove that they 
nsed the most improved appliances to pre- 
vent the escape of sparks from their locomo- 
tives at the time of the fire, which is the 
subject of the investigation in this cause." 
Such is the substance of the evidence. 

HUGHES, District Judge I have little to 
remark on the evidence. I must express a 
doubt whether the statement of McOannahan 
is not an afterthought, not only as to the 
sparks themselves, but as to the "swingeing" 
they are alleged to have infiicted on his 
horses; and it is also rather difficult to think 
that Midkifi; does not exaggerate a little when 
he testifies to seeing sparks three hundred 
yards ofO which Henry Johnson could not 
see as near as ten yards; although he claims 
to be exceptionally far-sighted. A doubt oc- 
curs, also, whether the shower of sparks not 
seen at all by some witnesses, but seen so 
vividly by othei-s to fall upon the buildings, 
should have, ignited nothing in or near it on 
the outside; but should have confined their 
operations to what could be effected inside, 
by entering a very small aperture through a 
part of the space of a pane of glass, the only 
open space in that part of the building. 

A doubt also arises whether a fire com- 
municated by a single spark could in five 
minutes have produced the cloud of smoke 
that was seen pouring out of the eaves of 
the building, of which there was an alarm 
over the town in ten minutes. I think the 



evidence is inconclusive. It is only circum- 
stantial; and the soundest test of the valid- 
ity of that sort of evidence is, that no other 
theory but the hypothesis on which the con- 
clusion is based, can be formed. Are there 
not many ways of accounting for a fire in a 
carpenter's shop attached to an engine house, 
full of combustible material, with a stove in 
it, frequented by workmen who smoke pipes 
or cigars and carry matches, than by sup- 
posing it was burnt by a spark from an en- 
gine forty yards ofE that could not have en- 
tered the building at all except through a 
single aperture in the window of the upper 
story? I do not think the evidence taken and 
submitted by petitioners (the defendants not 
appearing and waiving cross-examination) is 
conclusive of the fact that the shop and con- 
tents were burned by fire from a spark get- 
ting in at that broken pane of that shop 
window. 

But I do not base my ruling in this case 
on the inconclusive character of the evi- 
dence. The law applicable to all such cases 
must govern in the decision of this. The pe- 
titioners would not be entitled to damages 
from the mere fact, if it were a fact, that a 
spark from the defendant's engine, by enter- 
ing the building, caused the fire which con- 
sumed it. It is necessary to their case that 
the defendants should have been guilty of 
negligence in the use of their engine, and for 
the petitioners to prove that they were. The 
law as to railroads is, that when a railroad 
company is chartered with a right to propel 
its trains by steam engines, then the com- 
pany is liable only in case, in using its en- 
gines, it fails in the -diligence which "good 
specialists" in this department are accus- 
tomed to exercise. As to "good specialists," 
sec Whart. Neg. §§ 635 "and 872, and cases 
there cited. The emission of sparks from 
the engine is not negligence; unless the 
sparks were negligently emitted. See Yaugh- 
an V. Railroad, 3 Hurl. & N. 685; Whart Neg. 
§ 869. 

The authorities on this point are so numer- 
ous that it would be a useless burden to cite 
them. The ti*ains in this case were running 
lawfully over tlie company's property; they 
were lomuing under powers granted by the 
legislature to the company. Running thus, 
they are not responsible for fires arising from 
sparks proceeding from their own engines, 
unless it is proved that the emission of the 
sparks was due to negligence on the part of 
the defendants, either, in using engines im- 
properly equipped and furnished; or in using 
properly furnished engines in some negligent 
manner. Such negligence is not even chargeti 
in the petition. Though the burden is on the 
petitioners to prove it, no evidence is offered 
on that point. Being neither charged nor 
proved, there is no case made or shown for 
damages. The petition must be dismissed 
with costs. 
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MU36ER T. CURRY. 

[3 Wash. 0. O. 481.] i 

Circuit Court, D. PennsylTania. April Term, 

1819. 

Wills — In Pexxsylvania — Pkoba te — Before 

■Whom Had— Re-pdblioatiox — What 

PuooF Necessart. 

1. By the laws of Pennsylvania, the register of 
wills is authorized to take the probate of wills, 
copies of which, with the wills, under his seal,* 
are declared to be matters of record and good 
evidence. 

2. This authority extends to re-published wills 
and codidls, which, in reference to after ac- 
quired lands, are as new wills. 

[Cited in Harvey v. Chouteau, 14 Mo. (594) 
416; Newton v. Seaman's Jfriend Soc, 130 
Mass. 97; Shield's Appeal, 20 Pa. St. 295.] 

3. The same evidence is necessary to prove a 
re- publication, as a publication; and proof of 
such re-publication by one witness, will not be 
sufficient. 

The plaintiff [the lessee of Musser] claimed 
as heir at law of John E. Allen, and fully 
established his title as such. The defend- 
ant was the husband of Susanna Allen, the 
natural daughter of John E. Allen, and 
claimed the property in dispute, under the 
will of Allen, a^ tenant by the courtesy; his 
wife, and the child he had by her. being 
dead. It was conceded, by the plaintifiO's 
counsel, that the clause in the will, under 
which the defendant claimed, passed to his 
late wife an estate of inheritance; but it 
was denied that the will operated on the 
property in question, as it was acquired after 
the will was made. The date of the will is 
in the year 1805; and the property in dis- 
pute was conveyed to the testator on the 
13th of June, 1812. The defendant insisted, 
that the will was re-published after the 
above period, and this was the turning point 
of the cause. The will was proved by two 
of the subscribing witnesses, on the 28th of 
August, 1813, before the register of wills, 
and certified accordingly. On the 10th of 
November of the same year, one of the wit- 
nesses made oath, before the same officer, 
that the testator had, on the 23d of August, 
1813, re-published his will in his presence, at 
which time he was of sound and disposing 
mind and memory. Evidence having been 
given of the deati of this witness, the de- 
fendant offered to prove his signature to the 
oath endorsed on the will, and cei-tified by 
the register, which was opposed by the plain- 
tifii's counsel, on the ground that the regis- 
ter has no power to receive the probate of a 
re-publication, but that, having once receiv- 
ed the proof of publication, he was functus 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



officio, and his certificate of subsequent proof 
of re-publication, was no more than the cer- 
tificate of any other person, and consequent- 
ly inadmissible as evidence. 

Peters & Newcomb, for plaintiff. 
J. R. IngersoU, for defendant. 

WASHINGTON, Circuit Justice. The reg- 
ister is authorized, by the law of Pennsyl- 
vania, to receive the probate of wills; and 
copies of such wills and probates, under the 
public seals of the courts, or offices, where 
the same shall have been taJien, or granted, 
if in force, are declared to be mattei-s of I'ec- 
ord, and good evidence to prove the devise 
thereby made. The authority of the regis- 
ter being general to take the probate of wills, 
extends as well to the re-publication as to 
the publication of a will. The will, in rela- 
tion to after acquired property, is a new will, 
by virtue of the re-publication; and the pro- 
bate belongs to the register, under the literal 
expressions of the law, as well as under its 
plain and obvious meaning. For, if on ac- 
count of the want of a court of chancery, to 
perpetuate the testimony of the witnesses to 
a will, or for any other cause, the probate of 
the will before the register was to be receiv- 
ed as evidence of the devise of land, the 
same reason would seem to have required, 
that the re-publication should be pi-oved in 
the same way. A codicil amounts to a re- 
publication; and there can be no doubt, but 
that the register, having received probate of 
the will, may afterwards receive probate of 
the codicil, which does not differ materially 
.from the present case. But the same evi- 
dence is necessary to prove a re-publication, 
as the publication. The proof before the 
register was only that of one witness, which 
Is not sufficient, without further evidence, to 
establish the re-publication. 

The defendant then examined two othei-s 
of the witnesses to the will, to show that the 
will was re-published subsequent to the 13th 
of June, 1812. The credit of one of these 
witnesses was powerfully attacked; and 
some degree of uncertainty, as to the time of 
re-publication, accompanied the evidence of 
the other. 

THE COURT stated to the .iuiy, that the 
cause turned altogether on the fact, whether 
the will was re-published after the 13th of 
June, 1812, or not; and left it to them to 
weigh the credit of the witnesses," and to find 
their verdict according to the conclusion they 
might come to as to that fact. 

Verdict for plaintiff. 
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MUSTIN (THRUSTON v.). See Case No. 14,- 
013. 
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Case 3Sro. 9,974. 

MUTTER T. HAMILTON. 

[1 Brunner, Col. Cas. 27; i 2 Hayw. (N. C.) 
346.] 

Circuit Court, D. North Carolina. June Term, 
1805. 

PjiACTioE IN Equity— iNJuscTioN to Stat Action 
AT Law— Cause Ready fob TniAt. 
Where a cause is ready for trial, an injunction 
will not be granted so as to stay the trial. 

In equity. 

PER CURIAM. We -will not grant an in- 
junction so as to stay trial, or entering up 
judgment; therefore this cause now ready 
for trial shall not he postponed, although the 
bill in equity which has heen read for obtain- 
ing an injunction may contain matter enough 
to warrant the granting it 



Case 'No. 9,975. 

MUTUAL BENEFIT LIFE INS. CO. v. 
CHARLES. 

[4 Ins. Law J. 265.] 

Circuit Court, N. D. Illinois. Feb. 27, 1875. 

Principal and Agent— Insurance Agency Con- 
tract—Continuing Interest. 

The defendant, an agent of the company, pur- 
chased the business of two local agents, with 
the acquiescence of the company, and eontmued 
to collect the premiums and reserve his commis- 
sions. He was subsequently appointed general 
agent for the state. The warrant appointing mm 
to this position provided that "no commission can 
he claimed by any person whose agency has heen 
discontinued;*' also, "the right to discontinue 
any agent or agency at any and all times is re- 
served." In a memorandum bearing even date 
and evidently intended to be part of the contract, 
it is provided that "business obtained previously 
to date hereof shall stand on same basis as here- 
tofore." The testimony tended to show that 
the basis of such previous contracts were the 
same as the present, except as to the rate of com- 
mission. Afterward the company abolished its 
state agency and proposed to allow the defend- 
ant to appoint local agents, and make his own 
bargains with them for the transfer of his inter- 
est. The defendant claimed that by an under- 
standing with the company, he was entitled to a 
life interest in the business which he had pur- 
chased, and that which he had worked up, which 
the company denied. Meld, that the agent had 
no continuing interest in the business after the 
discontinuance of the agency. In the absence of 
proof of such continuing interest in the business 
previously purchased, the memorandum must be 
construed as referring simply to the rate of com- 
missions during the existence of the agency. 
The offer to treat with him on the basis of a 
continuing interest, was of the nature of an 
amicable settiement, not the concession of a 
right. No such continuing right can he raised 
by implication or usage. The defendant is or- 
dered to account for and pay over to defendant 
all money in his hands as agent, and surrender 
all books and papers. 

At law. 

Hitchcock & Dupee, for complainant. 
Thomas J. Turner and F. W. S. Brawley, 
for defendant 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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OPINION OF THE COURT. The bill in 
this case charges in substance that on the 
1st of April, 1870, complainant appointed 
the defendant, William Charles, its agent 
for the state of Illinois, and that said 
Charles continued to act as such agent in 
the management and prosecution of the busi- 
ness of the complainant in this state until 
the 13th day of Sept, 1873, when he was 
removed from such agency. Demand was 
made on Charles to account for and pay 
over to the company all money in his hands 
as such agent At the time of being so re- 
moved Charles had in his hands the sum 
of §16,000 belonging to the company, which 
he refused to pay over to them. To this bill 
defendant filed an answer, and also a cross- 
bill in both of which he alleged in substance 
that he went into the employment of the 
complainant as an agent in 1863, acting in 
a general way all over the state; that in 
1868 he bought the interest of one Oviatt, a 
local agent in the business of the company, 
for which he paid ?7,000, with the consent 
and knowledge of the company, which sum, 
he avers, he was induced to pay from an 
understanding between himself and the com- 
pany that he was thereby securing to him- 
self a life interest in the business of said 
company in the hands of Oviatt, which was 
the collection of renewed premiums on poli- 
cies which had been placed by Oviatt. In 
like manner he afterward paid to G. R. 
Clarke, the agent of said company at Chi- 
cago, the sum of §4,000 for Clarke's interest 
in the business of the company, and on the 
1st day of April, 1870, he was appointed 
the general agent of the company for the 
entire state of Illinois. He continued to act 
as such agent until some time in the spring 
of 1873, when the company changed its plan 
of doing business, and adopted a system of 
appointing local agents, each reporting to the 
home office instead of to the general agent 
for the state. He was dissatisfied with this 
change, and refused to act as special agent, 
and a difficulty then arose between himself 
and the company in regard to the amount he 
was entitled to claim from them; he in- 
sisting that he was entitied to the com- 
muted value of all the business he had him- 
self worked up, as well as that he had pur- 
chased from Oviatt and Clarke— that is to 
say the right to collect during his life the 
renewal premiums on the business which he 
had organized and purchased, and retain 
his commissions therefrom. The complain- 
ant, by its answer to the cross-bill, denies 
that it ever made any contract with Charles 
entitiing Mm to any commissions except so 
long as he should continue to be the agent 
of the company, and insisting that by the 
terms of the contract appointing Charles its 
agent the right of removal was reserved. 
His agency had ceased, and his right to 
commissions had therefore ceased, so that 
there was no interest to commute or settle. 
The warrant or letter appointing Mr* 
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Charles the agent of the company for this 
state, provides (section 11): "Xou will he 
allowed. 15 per cent, commission on the cash 
paid on the first year's premiums on all 
policies procured by you; 5 per cent, com- 
mission on cash collected and remitted for 
renewal premiums on such policies. No com- 
mission is allowed on premium loans or in- 
terest collected, or on dividends or losses 
paid. No premium can be collected and no 
commission can be claimed by any person 
whose agency has been discontinued." Sec- 
tion 16 provides, "The right to discontinue any 
agent or agency at any and all times is 
reserved." And by a memorandum signed 
by the president of the company, bearing 
date the same day as his appointment, and 
evidently intended to be part of the con- 
tract it is stipulated among other things, 
that "business obtained previously to date 
hereof shall stand on same basis as here- 
tofore." What were the specific terms of 
the former contracts by which Charles act- 
ed as agent of the company prior to Ap- 
ril 1, 1870, is not shown by the proof,— 
Charles insisting that his copies were des- 
troyed in the fire of Oct. 9, 1871,— but what 
testimony there is tends to show that the 
contract was substantially the same as that 
of 1870, with the exception that the com- 
missions were somewhat higher. 

It is conceded that after Mr. Charles pur- 
chased the interest of Oviatt and Clarke, 
he continued to collect the renewal premiums 
on the policies placed by them respectively, 
and to retain his commissions therefor. It 
is also conceded that, when the company 
decided to discontinue the state agency, the 
officers proposed to allow Charles to name 
the local agents, and to make such bar- 
gains as he could with them for the trans- 
fer of his interest in the business for their 
respective localities. 

Upon this testimony the question is, does 
it appear that Mr. Charles had any continu- 
ing interest in the business of the company 
originated or purchased by him after he 
ceased to be the company's agent? In other 
words, was he entitled either to continue 
to collect the renewal premiums on his old 
business, and retain his commissions for so 
doing, or if the company withdrew those 
collections from him, was he entitled to 
the commuted value of the business? The 
contract in unambiguous terms says: "No 
premiums can be collected and no commis- 
sion can be claimed by any person whose 
agency has been discontinued," and the right 
to discontinue any agent or agency is at all 
times reserved by the company. Clearly, 
then, there is no right in Charles to con- 
tinue to collect the renewal premiums. 
Much stress is laid on the memorandum 
made at the same time with the appoint- 



ment which provides, that "all business ob- 
tained previously shall stand on the same 
basis as heretofore," and, if the proofs show- 
ed that there was a continuing life right to 
commissions or renewals on . the business 
"previously obtained," this memorandum 
would show that this right continued. But 
I think that the fair construction of this 
memorandum is that it applies to the rate 
of commissions on such business during the 
time Charles remained agent. Manifestly 
the legal effect of the contract of April 1, 
1870, is to give the company the right of re- 
moval of any agent at pleasure, and to pro- 
hibit his collection of premiums after such 
removal, and, to my mind, the memoi-andum 
or supplementary contract does not change 
any original contract in that regard. It does 
appear that after the decision to vacate the 
state agency had been arrived at, negotia- 
tions were had between Mr. Charles and 
the company with a view of adjusting and 
settling his interest in the business, and 
that at least one of the officers— Chancellor 
Dodd— seemed to treat with him on the basis 
that he had a continuing interest, but I 
think that was done more for the purpose 
of obtaining an amicable settlement than 
as a concession that his contract gave him 
such right The company naturally wished 
to avoid an open rupture with an agent, so 
influential and active as Mr. Charles was 
and had been, and probably considered the 
propriety of allowing something of his claim 
to avoid difficulty, and also was willing to 
concede something to him from the fact that 
his salary had in a certain sense terminated 
without fault of his, but solely from a 
change of policy on the part of the com- 
pany. The ease of Partridge v. Insurance 
Co., 15 Wall. [82 U. S.] 513, is in point on 
the question that there can be no continuing 
right in the business raised by implication 
or usage. The cross-bill is therefore dis- 
missed, and the defendant ordered to ac- 
count for and pay over to complainant the 
money in his hands and surrender all books 
and papers. 
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Case ITo. 9,976. 

In re MUTUAIi BUILDING FUND SOO. 

& DOLI/AR SAV. BANK. 

Ex parte BEATTY. 

12 Hughes, 374; i 15 N. B. R. 44; 5 Am. Law 

Bee. 571.] 
District Court, E. D. Virginia. Dec. 19, 1876. 
Bankroptct— B\XK Deposits — New Accou.nx— 
Speciai/ Fosd— Preference— Liex. 
TVbere a bank, which had suspended payments, 
advertised that it would on a certain day "re- 
sume business by receiving special separate de- 
posits in trust to new account, pledging the bank 
to use these deposits only in payment of cheeks 
against that new account, and as fast as the 
bank can collect and realize from the loans and 
securities to pay pro rata instalments of its pres- 
ent indebtedness," etc., etc., and received new 
deposits, and soon after finally failed, and was 
adjudicated in involuntary bankruptcy: Meld 
(on petition of a new depositor to be paid in 
full as a preferred creditor), that the new de- 
posits were not special deposits; that no lien 
was secured when they were paid in over the 
counter of the bank; that no preference was se- 
cured by the advertisement and that the new 
depositors were general creditors to be paid pro 
rata. 

This savings bank suspended payments over 
its counter on the 23d of September, 1873, a 
day memorable among bankers. Its mana- 
gers, in the belief that the failure would be 
temporary, invited, a few days after, new de- 
posits by means of and as described in the 
following advertisement, -which they publish- 
ed in the Bichmond newspapers: 

"Dollar Savings Bank.— This bank will re- 
sume business on Monday, October 6th, as per 
resolution herewith adopted by the board of 
directors: 'Resolved, that this bank resume 
"business on Monday, October 6th, by receiv- 
ing special separate deposits in trust to new 
account, pledging the bank to use the deposits 
only in payment of cheeks against that new 
account, and", as fast as the bank can collect 
a,nd realize from the loans and securities, to 
pay pro rata instalments on its present in- 
debtedness until the whole shall be liquidated, 
the same drawing the usual interest as here- 
tofore until paid.' (Signed) JohnE.Bossieux. 
Thomas S. Armistead, Cashier. Oct. 3—3 
times." 

Deposits were made under this call, by a 
few men, one of whom was this petitioner; 
but the bank very soon found itself unable to 
go on, and closed its doors. In February, 
1874, proceedings were taken against it by 
ereditors, and it was duly adjudicated an in- 
voluntary bankrupt in this court There is no 
evidence that the new deposits were marked 
anrd kept separate, as special deposits, and 
the fact seems to be that they were received 
over the counter in the same manner as gener- 
al deposits are received. Indeed, the adver- 
tisement itself virtually announced that the 
new deiHJsits would be treated as a common 
fund as to the new depositors, and not treated 
as special separate deposits, except as against 
the old depositors. A dividend has been de- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
-trict Judge, and here reprinted by permission.] 
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Glared and paid, without prejudice to the 
claim of the petitioner, John Beatty, and of 
the other depositors under the advertisement 
of October 3d, 1873, to be paid in full, accord- 
ing to the tenor of the advertisement, as pre- 
feired creditors. 

John B. Young and HoUiday & HoUiday, for 
petitioner. 

James Neeson, for the trustees in bankrupt- 
cy of the assets of the bank. 

HUGHES, District Judge. It is claimed on 
the part of the petitioner that his deposit, un- 
der the advertisement of the 3d October, was 
a special deposit, and that the advertisement 
was a contract which this coiurt is bound ex 
aequo et bono to specifically execute, as a 
court of, equity. I do not concur in either of 
these propositions. 

First The deposit of the petitioner was not 
a special deposit; for it is only where the 
special money or thing deposited is received 
by the bank to be kept to itself and returned 
in corpore qn demand, that the deposit can be 
claimed to be special. True, the advertise- 
ment held out that the bank would receive 
"special separate deposits;" but calling a thing 
what it Is not does not make it what it is not. 

Second. It is claimed for the petitioner that 
he has a higher equity than the former de- 
positors of the bank, created and given by 
the advertisement of the 3d October. I do not 
think so. The former depositors made their 
deposits on precisely the same terms, in all 
essential respects (save one), as those on 
which the petitioner made his deposit; those 
terms being implied in their case, while in 
his they were expressed. 

In the exceptional respect to which I allude, 
the case of the petitioner is weaker la point 
of equity than that of the former depositors. 
The contract imder the advertisement was, 
virtually, that all the existing resources of 
the bank as well as the new deposits would 
be first used for paying the checks of the new 
depositors. The bank proposed to go on with 
its banking business; and the new deposits 
were of course intended to be used for the 
purpose of making new discounts In the regu- 
lar course of that banking business. As the 
new deposits were to be loaned out for this 
purpose, the checks of the new depositors 
would have to be paid in whole or in part 
from the moneys taken in on notes already 
discounted and which would be falling due. 
The advertisement of October 3d was virtu- 
ally a promise to use the funds collected on 
maturing paper in paying the checks of the 
new depositors; that is, to say, the contract 
required money belonging ex aequo et bono 
to the old deposltoi-s to be paid to the new 
depositors. I think such a contract, so far as 
it was to operate in that way, was ultra vires. 
The bank had no power to make It; and the 
contract when made was contrary to equity^ 
and, so far as it had the unjust operation de- 
scribed, ought not to be enforced in equity. 

But even if it were a contract free from the 
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two objections of liein'g illegal and contrary 
to equity, and were such a contract as a court 
of equi^ dealing with solvent parties should 
specifically execute, still this court, as a court 
of hanti-uptcy, would he unable to decree a 
specific performance. In its nature this court 
has little to do with the specific execution of 
contracts. It has to deal with bankrupts who 
have broken all contracts, and are unable to 
perform any of them. It is a court whose 
primaiy duty is the distribution of assets 
gathered from the wreck of the estates of 
bankrupts, who themselves have already ex- 
hausted them of every resoiu^ce available for 
the execution of contracts. The policy of the 
law under which the court acts is to avoid 
preferences, and to divide the assets pro rata, 
share and share alike, among creditors. The 
business of the court in this case is to distrib- 
ute assets under the terms of a law which, 
except In favor of liens, requires a pro rata 
distribution. 

If the new deposits which have been spoken 
of had in fact been special deposits, duly ear- 
marked and set aside and held as such, the 
bank would have been a simple bailee of 
them and would have been obliged to return 
them in kind. But it is precisely because 
they were not special deposits, were not duly 
earmarked and set aside and htfld in kind, 
that a return of them cannot be decreed to 
the new depositors. No principle has been 
more thoroughly settled than the one that 
deposits of money paid into a bank over the 
counter are not received by the bank as a 
bailee, the property in them remaining in the 
depositors; but that they become the property 
of the bank, which itself thereby becomes the 
debtor of the depositors. 

This bank, therefore, having become the 
debtor of Mr. Beatty and of the new deposit- 
ors, and having gone into bankruptcy, and 
the new deposits having been paid into it 
over the counter, no pains having been taken 
to separate them from other moneys or to 
preserve their identity, it follows that no lien 
was preserved at the time of the deposits, that 
no legal preference could therefore arise imder 
the advertisement of 3d October, 1873, and 
that the petitioner stands in this court only 
on the footing of a general creditor. I will 
sign an order dismissing the petition with 
costs. 
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MUTUAIi BUILDING FUND SOC. & DOL- 
LAR SAV. BANK V. BOSSIEUX et al. 
[1 Hughes, 386.] i 
District Court, E. D. Virginia. May, 1877. 

Rules op Court — Upon Whom Bindi-sg — Follow- 
ing State Practice— Disobetiosart 
Power of Federal Courts. 

1. A rule of practice prescribed by a court of 
justice, is for the government of suitors, counsel, 

1 ^Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



and officers of the court in the conduct of causes 
and proceedings; and though it controls these 
persons, it does not control the discretion of the 
court itself so as to deprive it of power to se- 
cure the trial of causes on their merits, on proper 
showing. 

2. An act of the legislature which takes away 
this discretion from a court, and deprives it of 
this power, is more than a rule of practice, and 
affects the common law right of suitors to sue 
in the courts. 

3. Section 914 of the Revised Statutes of the 
United States, requiring the United States courts 
to conform their practice as near as may be to 
the practice obtaining in the courts of the several 
states in which they are held, contemplates only 
those rules of practice which are merely such, 
and does not contemplate those enactments of 
state legislation relating to practice in the courts 
which deprive them of power to control the ap- 
plication of rules of practice according to their 
discretion. 

4. The disci etionary power of United States 
courts held in Virginia over proceedings at 
rules, is not limited by sections 2 and 52 of the 
167th chapter of the Code of Virginia of 1873, 
pp. 1089 and 1097. 

In these suits [against E. Bossieux & Bro. 
and other defendants] an order was made 
on the first day (2d April) of the present term 
of the court, directing that these causes be 
reinstated on the rule docket. They appear- 
ed from the record to have been dismissed 
from that docket at the July rules, 1876, for 
want of declarations. Motion is now made 
(17th May, 1877, of the same term of the 
court) to set aside the order of the 2d April, 
on the ground that the motion to reinstate 
ought to have been made at the regular Oc- 
tober term of 1876, and is now too late. Al- 
though the declarations were filed at the ad- 
journed term of the court, held next after the 
July rules, 1876, at which the suits had been 
dismissed for want of declarations, it seems 
that the clerk did not make up the causes for 
the docket of the October term, and that the 
counsel of plaintiffs were not aware of that 
fact untU shortly before the April term, 1877, 
when they promptly moved that the causes 
should be reinstated at rules. Counsel for 
defence, in moving to set aside and annul the 
order of April 2d, rely upon sections 2 and 
52 of chapter 167 of the Virginia Code of 
1873. Counsel for plaintiffs rely upon Nudd 
V. Burrows, 91 U. S. 426; Indiana & St. L. 
E. Co. V. Horst, 93 U. S. 291; The Palmyra, 
12 Wheat. [25 U. S.] 1; Sibbald v. U. S., 12 
Pet. [37 U. S.] 488; Harris v. Hordman, 14 
How. [55 U. S.] 334; and Bank v. Wistar, a 
Pet [28 U. S.] 431. 

James Neeson and Thomas G. Jackson, for 
plaintiffs. 
John A. Meredith, for defendants. 

HUGHES, District Judge. These were suits 
at common law, and were brought to March 
rules, 1876, when they were each "continued 
for declaration." At the April, May, and 
June rules, they were "continued for declara- 
tion." At July rules they were dismiss- 
ed for want of declaration, on the 31st of 
July, 1876, and on August 2d, 1876, the dec- 
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larations were filed, tlie court being tben in 
session. Altliougli the declarations were mark- 
ed as filed, they do not purport to have heen fil- 
ed by leave of court. It is sufficient to conceive 
how they could have been filed after dismissal 
of the suits, except by leave of court, given 
on application of the counsel for plaintiffs 
{himself one of the plaintiffs), who, as we all 
know, had been in a protracted illness. I 
conclude that such leave was given, and will 
deny the motion now made on that ground, 
but I would deny it on other grounds. 

Section 918 of the United States Revised 
Statutes gives the United States courts au- 
thority to adopt rules and orders, directing 
/among other things) the taking rules, and 
making and entering up of judgments by de- 
fault in vacation, and otherwise regulating 
their own practice. And section 914 requires 
that the practice, pleadings, and forms a-nd. 
modes of proceeding in common law suits, 
shall be conformed by the United States courts, 
as near as may be, to the practice, pleadings, 
and forms and rules of proceeding existing 
in like causes in state courts of record. Since 
1872 this court has not, under section 918, 
adopted rules of practice conforming its own 
practice, pleadings, and forms and modes of 
'proceeding to those of the state court. But 
section 914 is itself a general direction and 
authority on this subject, rendering any ex- 
press adoption of rules of practice prevailing 
in the state courts unnecessary by this court. 
The Code of Virginia (page 1089, c. 167, § 6), 
requires the clerk to enter at rules a dismissal 
of any suit in which, after the lapse of three 
months after the defendant has been sum- 
moned, though he has not appeared, the de- 
claration or bill has not been filed. And the 
same chapter of the Code (page 1097, § 52) 
gives control to the court at its next term, 
over all proceedings in its clerk's office, dur- 
ing the preceding vacation, with power to re- 
instate any cause discontinued during such 
vacation, to set aside any proceedings at 
rules, correct any mistake therein, and make 
any order concerning the same that may be 
just The question is, whether these two sec- 
tions of the laws of Virginia, operating to- 
gether, are not more than rules of practice, 
and such as would take away from the United 
States com'ts that discretionary power over 
the proceedings of its officers which they have 
been decided to possess by the supreme court 
in the eases cited by plaintiff's counsel. Sec- 
tion 2 of this chapter of the Code, it will be 
observed, is more than a rule of practice, in- 
tended to govern the officers of court. It is 
a rule depriving a citizen of a right enjoyed 
before this law was enacted. It is, therefore, 
when enforced, in conjunction with section 
52, a rule of right, and seemed to have been 
relied upon as such by the defendant's counsel 
in argument It may be said of every rule 
merely of practice, that it is for the govern- 
ment of the officers of court, and does not 
deprive a court of its discretion to modify 
the application of It for sufficient cause. Any 
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law which takes away that discretion from 
the court ceases thereby to be a mere rule of 
practice. Though the plaintiff and his attor- 
ney (as in the cases at bar) may be prevented 
by imavoidable accident from filing their 
declaration within three months, this section 
of the Virginia Code requires that suit shall 
be dismissed at rule, and if not reinstated at 
the next term of court, makes dismissal final. 
Having been dismissed by the clerk, section 
52, of the same law, authorizes the court at 
its next term to reinstate the cause; but does 
not in terms prohibit the court from dohig so 
at any subsequent term upon a proper show- 
ing. Now if this last section of the law be 
held by the state courts, as I believe they do, 
to be a statute of limitation, stringent in its 
meaning and purpose, and prohibitory upon 
the court after the expiration of the first term 
following the dismissal at rules, then section 
2d is thereby made more than a mere rule of 
practice; it more than directs the methods, 
forms, and times of proceeding in a suit to 
be pursued by the officers of court; it takes 
away in many cases (like the one at bar) a 
right of action; it deprives the suitor of a 
right, and the court of Its discretion in respect 
to the suit It would deprive a United States 
court of a discretionary power over orders of 
dismissal, affirmed by the supreme court in 
the eases cited by plaintiff's counsel. As 
such it does not fall within the meaning of 
the 914th section of the United States Revised 
Statutes. That section was not intended as 
more than a regulation of the practice in the 
courts of the United States. By rules of 
practice are meant the mles prescribed for the 
government of the officers of com-t respecting 
the times, forms, and methods of orderly pro- 
ceeding in a court; and I repeat that rules of 
practice are not superior to the discretion of 
a court, so as to deprive It of the power to 
secure the trial of causes on their merits. A 
statute of limitation is more than a rule of 
practice. Section 2d dt the chapter 167 of 
the Code of Virginia is a statute of limita- 
tions, and when enforced in connection with 
section 52 is more than a rule of practice. It 
affects very important and very valuable 
rights of citizens in many cases. I feel au- 
thorized therefore to hold that it does not fall 
within the contemplation of the act of con- 
gress of June, 1872, now Incorporated Into the 
Revised Statutes of the United States, as sec- 
tion 914. Section 52 of chapter 167 of the Code 
of Virginia does not In terms prohibit a court 
at a later term than the one next following a 
proceeding at rules from correcting those pro- 
ceedings for good and sufficient cause; but is 
construed to do so by the state courts. If it 
does, it is more than a rule of practice, and 
becomes a statute of limitation. As a stat- 
ute of limitation it does not fall within the 
contemplation of section 914 of the United 
States Revised Statutes. I arrive therefore 
at the conclusion that this court is not bound 
by section 914 to enforce the two provisions 
of the Code of Virginia which have been men- 
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tioned, because they have the character of 
statutes of limitation. I feel authorized to 
treat the motion now made as addressed to 
its discretion. 

If the suits -which were reinstated on the 
rule docket by the order which this court 
made on the 2d of April, 1877, were allowed 
to stand as dismissed at the July rules, 1876, 
the right of action is lost to the trustees in 
banki-uptcy of the Dollar Savings Bank under 
the limitation of two years put by law upon 
their authority to sue. The court ought to 
prevent such a ^result if possible, and allow 
the causes which would be dismissed by de- 
fault to be tried upon their merits. The well- 
known illness of the counsel for the plaintiffs, 
who was himself one of the trustees, his fil- 
ing his declaration by leave of court long be- 
fore the commencement of the next succeed- 
ing regular term of the court, his belief that 
the cause had matured for regular hearing at 
the October term, 1876, and ignorance of its 
previous dismissal at rules, and all the cir- 
cumstances of the case, are sufficient grounds, 
in my judgment, to warrant the court in its 
discretion in refusing the motion now made 
to the court by the defendant's counsel, to 
set aside and annul the order of 2d of April, 
1877, 
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Case No. 9,978. 

MUTUAL EIRE INS. CO. v. The S. G. AN- 
DREWS. 
[10 Chi. Leg. News. 149.] 
District Court, N. D, Illinois. 1878. 

IssuRANCB Premium not a Maritime Lien on 
Vessel. 
In admiralty. 

Charles E. Kremer, for libelant. 
Rae & Mitchell, for respondent. 

BLODGETT, District Judge. These cases 
are before the court upon exceptions to the 
commissioner's report as to the claim which 
was filed by the Millville Mutual Fire In- 
surance Company, for premiums on policies 
of insurance, issued upon the vessel in ques- 
tion. The commissioner, upon reference to 
him, allowed the libellant's claim for these 
premiums, as a lien upon the vessel. He did 
this upon the authority of a case lately de- 
cided by hi^ honor. Judge Brown, of the 
Eastern district of Michigan, assuming that 
this court would follow that case, as it was 
directly in point. "With all due respect to 
the learning which is displayed in that de- 
cision, I have never been entirely satisfied to 
follow it, and the best authority we have in 
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this circuit is the other way. The learned 
circuit judge of this circuit, when district 
judge in 1869, had before him the case of 
The Security Fire Ins. Co. v. The Proceeds 
of the Lady Franldin [unreported], and after 
due consideration, dismissed the case upon 
tlie ground that a debt incurred for premium 
for insurance on the vessel did not create a 
maritime lien. 

In this case it is not necessary to decide 
that question in as broad a sense, because it 
may be a debt against the owners of the 
vessel which would have a light to partici- 
pate in the remnants, if there were any rem- 
nants. But here there are no remnants or 
will he none after the satisfaction of tlie mari- 
time liens proper. I don't intend in making 
this decision to do any more than intimate my 
own views. I have not gone to the labor of 
writing out an opinion, nor have I attempted 
to cite any authorities, I would prefer that 
the question should be taken to the circuit 
court, and have an authoritative decision of 
this circuit on that question. I rule as I do 
because it is in accordance with my own con- 
viction of what the law should be, and be- 
cause I think until the law is definitely set- 
tled the other way in this circuit, that this 
class of claims should be rejected, and com- 
plications avoided growing out of the allow- 
ance of claims which may hereafter be held 
not to be properly enforcible in this form of 
procedure. 

Exception to the commissioner's report is 
sustained. 

It is due to Judge Drummond, that I should 
here say that his opinion in the Lady Frank- 
lin Case was never reported, and I have only 
been able to gather the purport of it from the 
recollection of counsel, and some brief notes 
in one of the daily newspapers of the city. 
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Case I3'o. 9,979. 

MUTUAL LIFE INS. CO. v. WILCOX et al. 

[8 Biss. 197; 6 Reporter, 8; 10 Chi. Leg. News, 
268.] 1 

Circuit Court, N. D. Illinois, April 27, 1878. 

Bonds— Executed ix Blank — Principal and 
Surety— Pkiob Liabilitt Settled— In- 
surance Agent— Defalcations. 

1. The fact that a hond was executed in blank 
by the surety and afterwards filled up by his 
principal, does not alter the liability of the sure- 
ty, where this irregularity is not brought home 
to the knowledge of the obligee. 

2. An agent's bond is not invalidated by being 
left blank in regard to the place of the agency. 

3. If an agent gives a trust deed to secure pay- 
ment of a defalcation, the cancellation of the 
deed upon subsequent payment in full of that de- 
falcation, would not affect the agent's surety on 
a subsequent bond. 

4. If the agent at the time of the signing of the 
bond had moneys in his hands which he ought to 
have reported as collected but had not— they 
would come within the condition of the bond. 

5. In order for the surety to escape liability 
on the ground of existing irregularities and de- 
falcations of the agent, it must be shown that 
these were known to the latter's principal. 

At law. 

M. W. Fuller and F. H. Winston, Jr., for 
plaintife. 

George W.. Smith and E. A. Storrs, for de- 
fendants. 

BLODGETT, District Judge. This is a" 
suit upon a "bond given by Cronkhite as prin- 
cipal, and signed by the other defendant, 
Sextus N. Wilcox, as surety, conditioned for 
the faithful performance by Cronkhite of his 
duties as agent of the plaintiff and for the 
payment to the plaintiff of all moneys whicli 
might come into his hands as agent in the 
due course of his business, pursuant to the 
rules and regulations of the company. The 
proof shows, and in fact it is admitted, that 
Cronkhite was a defaulter to the amount of 
something over fourteen thousand dollars on 
the 12th day of January^ 1876, and suit is 
brought upon the bond to recover the amount 
of this defalcation. 

The defenses set up are: First-^That the 
bond Tvas executed .in blank by the surety, 
Mr. Wilcox. ^ Second— That the bond as it 
now stands is in blank in regard, to the loca- 
tion or place in which Cronkhite was agent. 
Third— That Cronkhite had been for many 
years prior to the execution of this bond an 
agent for the plaintiff in this city, and was a 
defaulter to the company at the time the 
bond was executed, and that the company 
obtained the bond in question by fraudulent- 
ly concealing from Wilcox the fact that 
Cronkhite was a defaulter at the time. 
Fourth— That some seventy-eight hundred 
dollars of the alleged defalcation was incur- 
red before the bond was given. 

1 [Reported by Josiah H. Bissell. Esq., and 
here reprinted by permission. 6 Reporter, 8, 
contains only a partial report] 



In reference to the defense that the bond 
was executed in blank and is not the deed 
of Wilcox, the evidence shows this state of 
facts: The company sent to Cronkhite a 
blank form of the bond -used by them, the 
only written portion of the bond being the 
amount of penalty, $20,000, with directions 
to Mr. Cronkhite to have it filled up, signed 
by his surety, and returned. Mr. Cronkhite 
took the bond to Mr. Wilcox, who signed it 
in the condition in which it came from the 
hands of the company; that is, without be- 
ing filled up. Cronkhite then filled up the 
bond, and it was forwarded to the company. 
It was filled and returned to the company 
in precisely the condition in which it is now 
offered in evidence. There is no claim or 
pretense that it has been altered or changed 
since it came into the possession of the com- 
pany. Cronkhite filled up the bond, putting 
in his own name, the name of the surety, 
and the date, perhaps, but left blank the 
name of the place whei'e Cronkhite was 
agent, 

I am satisfied that this does not vitiate the 
bond in any particular. The authorities up- 
on that point [Dair v. U. S.] 16 Wall. [83 U. 
-S.] l,and [Butler v. U. S.] 21 Wall. [88 U. S.] 
273, go to show that unless this irregularity 
is brought home to the knowledge of the 
principal to whom the bond is payable, the 
company will not suffer from it. There is 
cei'tainly no evidence that it was brought" 
home to this company, that this bond was 
not precisely as it now is, when Mr. Wilcox 
wrote his name for the purpose of giving 
this bond and having it properly placed in 
the hands of the company. Cronkhite was 
not the agent of the company in this trans- 
action, but was acting in his own behalf, 
and if Mr. Wilcox saw fit to deliver a bond 
signed in blank to Mi*. Cronkhite, he must 
suffer if there has been any irregularity. 

It is further claimed that this bond was ob- 
tained by fraudulent concealment of the con- 
dition of Cronkhite's account, and that the 
company surrendered certain securities 
which they had, and of which the sureties 
should have had the benefit; whereby the 
contract is vitiated. 

The facts bearing upon this branch of the 
defense, are simply these: Cronkhite, as has 
been stated, had been for several years, the 
agent of the plaintiff in this city. In 1873, 
he was found to be behind, in his accounts, 
and making explanations that his deficiency 
had grown out of his giving indulgences to 
parties here in Chicago, who had suffered by 
the fire and various other reasons, he was 
continued in his office and an arrangement 
made that he should pay up from month to 
month this defalcation; and between the 
time that this defalcation was discovered, 
which I think was in September, 1873, and 
the time this bond was given in 1874, the 
deficiency was all paid up. About the time 
that Cronkhite had made or was making the 
last payment, at the time he remitted the 
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drafts which as he supposed liquidated his 
former defalcation, he stated to the compa- 
ny that Mr. Warner, who had been his sure- 
ty upon his bond as agent for the company 
here, had made an axTangement with his co- 
partners by which they had mutually agreed 
not to make indoreements, or become surety 
for any person, and asked that Jlr. \S''anier's 
bond be cancelled. He said that a wealthy 
man— without najning him, of this city who 
would be entirely satisfactory to the com- 
pany, was willing to become surety for him, 
and by the return mail, or shortly after- 
wards in acknowledging the receipt of the 
remittances, the company sent this blank 
bond and stated that when a new bond satis- 
factory to the company was returned, the 
■\^''arner bond would be surrendered. 

In accordance with this arrangement the 
bond in question was executed and forward- 
ed to the company and the Warner bond sur- 
rendered. At the time the defalcation of 
1873 was discovered, Cronkhite, in order to 
secure it, in addition to his bond signed by 
Mr. Warner, gave a trust deed upon certain 
property here in Chicago, for the nominal 
sum of $20,000, but for the real purpose of 
securing this defalcation, and at the time, or 
shortly after the Warner bond was surren- 
dered, a small balance of some sis hundred 
dollars for interest upon this defalcation, 
having been paid, Mr. Cronkhite wrote to 
the company that he wished this old trust 
deed surrendered to him, and it was accord- 
ingly cancelled and returned. 

It is alleged that this was in bad faith to 
Mr. Wilcox. But the evidence is conclusive 
to my mind that this old trust deed had ref- 
erence only to the old defalcation; that 
whenever that defalcation was paid up, 
Cronkhite could enforce the cancellation of 
that deed; that there was no understajiding 
or agreement that it was to stand as secur- 
ity for the future transactions or dealings be- 
tween Cronkhite and the company, but only 
for this single defalcation; and in accord- 
ance with that understanding on the final 
adjustment of that defalcation, this security 
was cancelled. 

Now with reference to the concealment of 
the condition of Cronkhite's affairs, there is 
no evidence that any inquiry in the first 
place was made by Mr. Wilcox or anybody 
else, as to the condition of Cronkhite's ac- 
counts. There is no evidence that any state- 
ment was made to Wilcox by any person 
connected with the company, except Mr. 
Cronkhite, and he, of course, was an inter- 
ested party and making his own explana- 
tions, and the company was not bound by 
them, as it was simply a business relation 
between Cronkhite and Wilcox, 

There is some evidence in the case that at 
the time this bond was executed, Cronkhite 
was in default to the company, but the de- 
falcation was concealed, and concealed in 
this way: The chief business of Cronkhite 
consisted in the placing of policies of insur- 



ance or the obtaining of new risks and in 
the collections of the annual or semi-aijnual 
payments upon past policies. The renewal 
receipts were forwarded to Cronkhite from 
New York and it was his duty to collect the 
premiums and return them during the month 
or return in time so that he could get them 
in the succeeding month's business. It was 
his duty to forward them or return the mon- 
ey in his report of that month's business, but 
instead of doing so, he got into the habit of 
returning a certain portion of his receipts as 
not paid, and carrying them over into the 
next month, and collecting the money the 
next month, and applying it upon them, and 
reporting them as paid and so lapping over 
the business of one month into the next 

There is no evidence whatever, that the 
company at this time had any knowledge of 
this course of dealing on the part of Cronk- 
hite. They supposed him to be conducting 
his business entirely in accordance with the 
rules of the company and in a correct man- 
ner, but it is now attempted to defeat the 
claim of the plaintiff on the ground that this 
irregularity had been going on with the 
knowledge of the officers of the company for 
some time before this bond was given. I am 
satisfied that this irregularity on the part of 
Cronkhite was not known to the officers or 
general agents of the company, and that it 
supposed that Cronkhite's accounts were 
square. At the time this bond was given it 
was given in substitution of another bond 
which had been standing for several years, 
and I have no doubt that the understanding 
of all the parties was that the new surety 
stepped into the place of the old one, but if 
it were not so, I should consider that by the 
terms of this bond if there were any moneys 
in the hands of Cronkhite at this time, which 
he had not paid over and not repox'ted as col- 
lected, they come within the spirit, inten- 
tion and letter of the bond. That is to say, 
suppose that this bond was given on the first 
day of April, and that Cronkhite had money 
remaining in his hands which he ought to 
have remitted as part of his March collec- 
tions, but had not remitted, I have no doubt 
that such money would come within the obli- 
gation of this bond. This consideration dis- 
poses substantially of all the- objections to 
the claim of the plaintiff upon this bond. 

The finding will be, the issues for the 
plaintiff— debt, ?20,000; damages, the amount 
of ?14,9S2, and six per cent interest, being in 
all, to date, $17,041.82. 

NOTE. A surety cannot escape liability on 
a bond as having been signed only on condition 
that a specified co-surety should be procured be- 
fore it was used if he delivered it to the prin- 
cipal to be completed, with nothing on its face 
to suggest that such a condition was imposed. 
Brown v. Probate Judge, 42 Mich. 501, 4 N. 
W. 195. 

[Cronkhite was also indebted to the insurance 
company $10,000 for money loaned him. For 
this he gave his note, indorsed by the defendant 
Sextus N. Wilcox. For action on the note, see 
Case No. 9,980.] 
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Case 'No. 9,980. 

MUTUAL LIFE INS. CO. v. WILCOX. 

;[8 Biss. 203; 17 Alb. Law J. 426; 8 Ins. Law 

J. 815; 7 N. Y. Wkly. Dig. 13; 5 Reporter, 

681; 10 Chi. Leg. News, 269.] i 

•Circuit Court, N. D. Illinois. April 27, 1878. 

•CoiiPORATiONa— Ultra Vires— Defense to Note 
— Loans. 

1. Where the charter of a company provides 
•that its surplus funds shall he invested in mort- 
gages on real estate in New York, or in certain 
•Sasses of bonds, it is not competent for one who 
in another state has obtained a loan on personal 
securily, nor his surety, to set up in defense the 
-want of power in the company to make the loan. 

[Cited in Farmers' Loan &; Trust Co. v. 

Green Bay & Minn. R. Co., 12 Fed. 776.] 
[Cited in American Button-Hole, etc., & S. M. 

Co. V. Moore, 2 Dak. 280, 8 N. W. 135.] 

2. Credit for commissions, claimed by an in- 
surance agent from the company cannot be al- 
lowed a guarantor of the agent's note in a suit 
jit law; such claim could only be made available 
in a suit in equity on an accounting. 

At la-w. ,» 

M. W. Fuller and F. H. Winston, Jr., for 
plaintiff. 

Geo. W. Smith and JS. A. Storrs, for def end- 
.ant 

BLODGETT, District Judge. This is a 
«uit upon a promissory note executed by Or- 
viUe CronkMte, payable to Merrill & Fergu- 
•■son, and guaranteed by [Sextus N.] Wilcox. 
The note bears date June 29, 1875, for the 
.«um of §10,000. The facts surrounding the 
transaction are these: The Mutual Life In- 
•surance Company is a corporation created in 
the state of New York, and deriving its pow- 
•ers from the charter granted by the state of 
New York, and certain of the general laws of 
i3mt state. The provisions of its charter ap- 
plicable to this case are sections 9, 10, and 11. 

"Sec. 9. It shall be lawful for the said cor- 
poration to invest the said premiums in the 
securities designated in the two following sec- 
tions: * « » 

"Sec, 10. The whole of the premiums re- 
•ceived for insurance by said corporation 
* * * shall be invested in bonds and mort- 
gages on imincumbered real estate within 
the state of New York; the real property to 
•secure suda' investment of capital shall, in ev- 
ery case, be worth, twice the amount loaned 
thereon. 

"Sec. 11. The trustees sball have power to 
Invest a certain portion of the premiums re- 
ceived, not to exceed one-half thereof, in pub- 
lic stocks of the United States, or of this 
state, or of any incorporated city in this 
Btate." 

Mr. Cronkhite was tbe agent of the plaintiff 
In this city. In the month of Jime, 1875, he 

1 [Reported by Josiah H. Bissell, Esq., and 
iere reprinted by permission. 8 Ins. Law J. 
815, 7 N. Y.. Wkly. Dig. 13, and 5 Reporter, 
«68lL contain only partial reports.} 
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applied to the plaintiff for a loan of money, 
stating to them that his interests required 
that he should raise the sum of $10,000; that 
it was very difficult for him to attend to other 
business here as thetc agent, and at the same 
time make necessary changes in his own af- 
fairs. Considerable discussion and correspond- 
ence took place between the parties in regard 
to this matter, and finally the company con- 
cluded to let him have the money, and direct- 
ed Merrill & Ferguson, who were the general 
agents of the company in the northwest, to 
advance the money, and the note was taken 
by Merrill & Ferguson and assigned by them 
tx\ the company. This note was guaranteed 
by Mr. Wilcox in due form; and at the same 
time, and simultaneously with giving the 
notes, Cronkhite gave to the company an as- 
signment of all his interests in the renewals, 
as they are called. It was -claimed, on the 
part of the defendant, that Cronkhite, as the 
agent of the company, had a vested right in 
the commissions upon the premiums which 
should be paid upon certain policies which he 
had placed as the agent of the company. 

Shortly after this note was given, or per- 
haps simultaneously with giving it, the mon- 
ey was remitted to Mr. Cronkhite by Merrill 
& Ferguson; but Cronkhite continued to col- 
lect these premiums and receive them; did 
not remit to the company, but retained in his 
own hands all the premiums to which he was 
entitled as agent of the company from that 
time on until January, when it was discov- 
ered that he was a defaulter for a large 
amount of premiums collected and not paid 
over. 

It is claimed: First, that this note is ultra 
vires; that this company had no right to loan 
this money to Cronkhite .on the security of 
this note; and second, that the company has 
been reimbursed by the collection of the pre- 
miums upon policies which Cronkhite had 
placed, and upon which he was entitled to 
commissions. 

With reference, to the first question— that of 
the power of the company— there is a class 
of old cases in the state of New York, which, 
perhaps, go to the extreme extent of holding 
that this company, being by its charter direct- 
ed to invest its funds in a certain manner, 
all other methods of investing its funds are 
excluded, and even secm'ities given for such 
investments are void. But there is no case 
parallel with this cited by counsel, and I have 
found none. The later New York cases, and 
the later cases all through "the United States, 
do not go to the extent of the New York cases 
cited by the defendant, and I think the set- 
tled rule now is, that the question of how this 
company shall invest its funds, is a question 
between itself and the sovereignty that creat- 
ed it, and not a question between the borrow- 
ers and the company; in other words, that it 
does not lie in the mouth of this defendant 
to charge that this security is void. The 
money was advanced upon the faith of this 
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security. But whether the company had the 
power to take this security or not, is a ques- 
tion the defendant has no right to raise. 

There is a large number of cases that have 
arisen lately under the United States national 
bank act [13 Stat 99], that are very analo- 
gous to this; where the bank is positively 
prohibited by the act from loaning more than 
ten per cent, of its capital to any one person, 
and yet the courts have held that securities 
given on such loans, in excess of ten per cent, 
were valid, and that it does not lie in the 
mouth of the party who borrowed the money 
of the company to object to a violation of this 
rule. Any other rule than this would make 
the policy holders and parties interested in 
the funds of this company entirely remedi- 
less. Suppose that the directors of this cor- 
poration, induced by the larger rate of inter- 
est which is usually proffered in the western 
states, or outside of New York, had. instead 
of loaning their money upon New York state 
security, seen fit to invest largely in securities 
in the state of Illinois, would the stockhold- 
ers have to lose it all, simply because their 
directors had violated the charter? It would 
seem to me a very harsh rule to say that the 
parties interested in this fund should be the 
losers simply from this violation of the com- 
pany's charter; a question simply between 
the sovereignty and the corporation itself. 

Some force may also be given to the sug- 
gestion that this was an isolated transaction 
made between the company and its agent, 
and not a general change in the policy or 
business of the company. But the same sec- 
tion which I have just read, for instance, re- 
quires that the funds of the company shall 
be invested on unincumbered real estate. 
Suppose that the directors had made loans to 
a man in the state of New York upon incum- 
bCTed real estate, would it lie in his mouth 
to say that that loan was void because there 
was a moi-tgage on the property prior to the 
mortgage of the company for the debt? The 
same section also provides that the real es- 
tate shall be at least double the value of the 
amount loaned. Now, the same rule that is 
invoked here on the part of the defense would 
entitle a man in the state of New York, who 
has borrowed this fund, to say that the se- 
curity for the loan was void because the prop- 
erty was not of double the value; that the di- 
rectors had exceeded their power, and the 
note or obligation was ultra vires. I there- 
fore conclude that the defense of want of 
power to make this loan here, and conse- 
quent invalidity of the note, is not well taken. 

The next objection is, that the company has 
been paid by the collections of commissions 
which ought to have gone to Oronkhite, and 
which should be applied in liquidation of this 
note. As I have already said, In stating the 
facts, Cronkhite, during the time he remained 
the company's agent, after the giving of this 
note, retained all the commissions in his 
hands, and the company received no commie- 1 



sions from him while he remained the com- 
pany's agent. It may be a very important 
question whether Mr. Cronkhite is entitled ta 
draw any commissions after his agency 
ceased. 

On general principles, I would be inclined, 
to hold that the insurance company would 
certainly have made a very improvident and 
unbusiness like contract to agree to pay an 
agent commissions on collections after he had 
ceased to be worthy of their confidence as an 
agent to make collections. But whether that 
is so or not, I am satisfied that this defense, 
if available at all, can only be made in a court 
of equity where an account can be stated^ 
and it can be ascertained how much this com- 
pany has collected that ought to be applied 
upon this claim. 

I do not intend to commit myself by saying 
that the defense could be made applicable 
even in equity; but if at all available, it must 
be maintained in equity. I shall, therefore,, 
find the issues in this case for the plaintifC^ 
and assess the damages at the amount of the 
note. * 

[NOTE. The defendant, Sextiis N. Wilcox^ 
was also the surety on Cronkhite's bond to the 
company given, conditioned for the faithful per- 
formance of his duties as agent. For action on 
this bond, see Case No, 9,979.] 
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MUTUAL SAFETY INS. CO.et al. v. CARGO 
OF THE GEORGE et al. 

[Ole. 89; 8 Law Rep. 361; 3 N. Y. Leg. Obs. 
260.3 1 

District Court, S. D. New York. April, 1845, 

Mabike Insurance — Propertt Acquired bt 
Abandonment— Spes Recupebandi— Rights op- 
Assured — General Average — Voluntary 
Stranding to Save Cargo — Jurisdiction — 
Local Law. 

1. Assurers acquire by abandonment to them 
of property insured and satisfaction of their 
policies, all the present rights and' remedies 
of the assured thereto, together with the spes 
recuperandi. 

[Cited in The Manitoba, 30 Fed. 131.] 

2. Those rights and remedies may be present- 
ed or proceeded upon in admiralty courts, by the 
assurers, in their own names. 

[Cited in The Sarah X Weed, Case No. 12,- 

350.] 
[See Amazon Ins, Co. v. The Iron Mountain.^ 

Case No. 270.] 



1 [Reported by Edward R, Olcott, Esq. 8 
Law Rep. 361, and 3 N. Y. Leg. Obs. 260, con- 
tain only partial reports.] 
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3. Parties may have, in this court, the same 
remedies against the proceeds of property, sub- 
ject to its jurisdiction, that they are entitled to 
against the property itself, in whose hands so- 
ever the proceeds may he found. 

[Cited in TJ. S. t, Mackoy, Case No. 15,696.] 

4. Admiralty has jiurisdiction of cases of gen- 
eral average upon losses at sea. 

[Cited in The Congress, Case No. 3,099; The 
Hyperion's Cargo, Id. 6,987.3 

5. The voluntary stranding of a vessel, in peril 
of loss, with a view to save the cargo, although 
the vessel be thereby totally lost, is ground for 
general average, and the ship and freight, in 
such case, are subjects of average contribution. 

[Cited in Heye v. North German Lloyd, 33 
Fed. 63.] 

6. The federal courts are governed, in commer- 
cial and maritime cases, by the general, and not 
by the local law. 

[Cited in Faulkner v. Hart, 82 N. Y. 418.] 

7. The adjustment of average in case of sale 
of the goods at the place of disaster, before 
reaching the port of destination, may be in re- 
lation to the sale price. 

8. When no sale is made at such place, the 
value, at the place of shipment, will govern. 

9. The policies do not, of themselves, supply 
proof of the value of ship, cargo or freight, on 
general average. But the adjusters can receive 
the policies as auxiliary evidence of those val- 
ues. 

10. Invoices and bills of lading are competent 
evidence of the value of the cargo at'the place 
of its purchase and shipment. 

The cargo and its proceeds are libelled in 
this action by three insurance companies 
[the Mutual Safety Insurance Company, the 
American Insurance Company, and the Jack- 
son Marine Insurance Company], underwri- 
ters on ship and freight, to recover a contri- 
bution share on general average, claimed to 
be payable by the cargo on board the ship 
George, because of a voluntary stranding of 
the vessel by her master to save the cargo 
and freight. The underwriters had accepted 
the abandonment of the ship and freight aft- 
er the loss of the ship, and paid a total loss 
on the vessel and freight The facts are as 
follows: The George, being insured by the 
libellants, (all the ithree companies having 
underwritten the vessel to the valued amount 
of twelve thousand dollars, four thousand 
dollars each, and the Mutual Safety Insur- 
ance Company having underwritten the 
freight to the amount of $4,400, on a valua- 
tion of $6,800.) sailed in May, 1841, from 
New Orleans to Trieste, with a cargo of cot- 
ton, consigned to the claimants, Reyea & 
Sehlick. When about six days out, the ves- 
sel met with heavy weather, and sprung a 
leak. The leak increased, and the master, 
after making a fruitless attempt to reach the 
harbor of Nassau, finally, with the view to 
save the cargo from destruction, ran the ship 
on a reef, about three-quarters of a mile from 
the main land on the west end of the Grand 
Bahamas. The vessel and freight were 



wholly lost, and after abandonment to the 
underwriters, a total loss was paid by them. 
A large portion of the cotton was saved, 
and the proceeds came to the hands of the 
defendants, [Josiah] Macy & Son, as agents 
of Reyea & Sehlick, and Livingston & Bar- 
clay. The libel was now filed in rem against 
the cargo and its proceeds, on the ground 
that they were bound to contribute in gen- 
eral average to the loss of the vessel and 
freight, and in personam against the respond- 
ents, as holders of those proceeds or parts of 
the cargo. A foreign attachment was prayed 
against the defendants, Reyea & Sehlick, and 
Livingston & Barclay, to make them per- 
sonally liable for the funds in their hands, 
and also to compel the appearance of the 
owners of the cargo. There was very little 
dispute as to the facts of the case. l?he an- 
swer of Barclay & Livingston, the agents of 
Reyeaj & Sehlick, insisted that the vessel was 
run on shore to save the lives of the master 
and the crew, and that the most expedient 
course had not been pursued in running the 
vessel on shore. The answer of J. Macy & 
Son admitted the proceeds of cargo to be in 
their hands, and disclaimed all personal in- 
terest in the subject matter. The only wit- 
ness examined on the hearing was Thos. S. 
Minott, master of the George. He testified 
that the vessel sprung a leak soon after leav- 
ing New Orleans, and between the 17th and 
22d of May the leak had averaged from two 
hundred to twelve hundred strokes of the 
pump per hour; that the water was four 
feet in the hold, and increasing, when he de- 
termined, on the 2Sth, to run the vessel 
ashore. The wind was light, with little sea. 
He testified positively that he ran the vessel 
ashore to save vessel and cargo, and that he 
did not consider any life on board in danger, 
as they had good boats, and the weather 
was moderate. That if the cargo had been 
thrown overboard, the leak might have been 
stopped, if it was in the upper works, but 
he did not know where it was. That he 
thought there was a chance, although a 
small one, of keeping the vessel free, even 
without running her ashore or throwing over 
cargo. That he selected the place of run- 
ning her ashore with the view and in the 
hope of saving both ship and cargo. An av- 
erage statement had been made up by an 
adjuster, and was submitted to the court by 
the libellants as the basis of the decree de- 
manded. 

Theodore Sedgwick, for libellants. 

2 [I. This libel is filed by insurers on a ves- 
sel voluntarily stranded for the benefit of all 
concerned, and her freight on which a total 
loss has been paid, to subject the cargo to a 
contribution in general average. Columbian 
Ins. Co. V. Ashby, 13 Pet. [38 U. S.] 331. The 
ship George, in May, 1841, being at sea was 
found leaking, and could not be kept free 

2 [From 3 N. Y. Leg. Obs. 260.] 
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t>y the pumps. The condition of the vessel 
was not despei-ate, but no attempt could be 
made to stop the leak without throwing the 
■cargo overboard, and as it was more valua- 
ble than the vessel, the captain thought it 
most for the benefit of all concerned to run 
the vessel ashore. The cargo was thus 
saved— the vessel lost II. By reason of the 
voluntary stranding, and sacrifice of the ves- 
sel and freight for the general benefit, the 
•cargo became liable to the owners of the ship 
for a contribution in the nature of general 
average. III. The owners of the vessel and 
freight, being insured by the libellants, made 
abandonment and received payment of a to- 
tal loss. The general average contiibution 
is, therefore, due to the libellants. IV. The 
■claim is founded on the implied maritime 
contra'ct by which the vessel and cargo are 
reciprocally bound to each other to con- 
tribute to all sacrifices made for the common 
benefit of that contract— this court has of 
■course jurisdiction. V. The court can either 
order a reference to the clerk to adjust the 
account or act definitely on the average state- 
ment already made, if no errors are shown 
to exist in it. VI. The admiralty has juris- 
diction of a question of general average. 2 
Phil. Ins. 580; Browne, Civ. & Adm. Law; 
De Lovio v. Boit [supra]. VIL The master 
has a lien on the cargo for its share of con- 
tribution towards a general average. Curt. 
Mereh. Seam. 217; Abb. Shipp. pt 3, e. 8, § 
17; Simonds v. White, 2 Bam. & C- 805; 
Scaife v. Tobin, 3 Barn. & Adol. 523; The 
HofiEnung, 6 C. Rob. Adm. 383; Stev. Av. p. 
50; U. S. V. Wilder [Case No. 16,694]. VIII. 
The doctrine that the admiralty has no juris- 
diction over accoimts, means accounts in the 
■original sense of the term, i. e. disputed mer- 
chants accounts. Dunl. Adm. Prae. p. 16; 
Ordinance of 1648. "The court of admiralty 
shall not hold pleas or admit actions upon 
any bills of exchange, or accounts betwixt 
merchants and merchants or their factors." 
The John, 3 C. Rob. Adm. 288; (Am. Bd.) 234. 
"The account is of too general and unsettled 
a nature to entitle the party to this remedy." 
Dunl. Adm. Prac. p. 29. "A copartner or 
part owner of a ship cannot institute a suit 
for accounts in the admiralty in England." 
IX. The result is, that this court has juris- 
diction of the ease, both as one of maritime 
contract, and one of maritime lien, and that 
it does not come within the exception of dis- 
puted merchant's accounts. 

[Danl. Lord, Jr., for respondents. 

[I. The libellants are mere assignees of a 
chose in action, and as such, cannot sue in 
admiralty. II. The vessel being a maritime 
vessel, the underwriters residing in New 
York, the ship bound for Louisiana, to Aus- 
tria, and the respondents being citizens of 
the latter country, there is no sufficient evi- 
■dence that, either by the laws of Maine, New 
York, Louisiana, Austria or England, gen- 



eral average is due in a case like this. We 
insist, that in New York, where the contract 
was made, it is settled in a similar case, that 
no contribution in the nature of a general 
average is due. Bradhurst v. Columbian Ins. 
Co., 9 Johns. 9; 1 Parke, Ins. 280, c. 7; 2 
Phil. Ins. "Gen. Average," 102. III. Even 
if a general avemge contribution were due, 
the court of admiralty has no jurisdiction to 
state the account between the parties. 2 
Hagg. Adm.; 3 G. Rob. Adm. 288. IV. If 
any average were due, and this court is com- 
petent to make it, Bermuda is the proper 
place of adjustment, and there is no evidence 
of the law there. The learned counsel com- 
mented at length on the statement which had 
been made; citing 2 Phil. Ins. 141-167. 

[BBTTS, District Judge. The undersign- 
ers, by the abandonment, became clothed 
with all the rights of the insured, in respect 
to contribution in general average. 2 Phil. 
Ins. 322. The cargo is bound to the vessel 
to satisfy such contribution, and courts of 
admiralty will enforce the lien, it being of a 
maritime character. The proceeds of cargo 
may be pursued by libel or petition to re- 
cover general average. Stev. Av. 25; Dunl. 
Adm. Prac. p. 57; 4 Wash. 99, 100. As a 
general rule, when admiralty has jurisdic- 
tion in rem, or over the subject matter, it can 
be exercised against whatever represents the 
thing, ot to which it may be changed or con- 
verted; and is exercised by monition, &c., 
against those who hold the proceeds. [Shep- 
pard V. Taylor] 5 Pet. [30 U. S.] 675. The 
voluntary stranding of a vessel by the mas- 
ter, to save the cargo, is ground for a gen- 
eral average, although the vessel be totally 
lost Abb. Shipp. 349, note 1; 3 Wash. 0. C. 
398; [Columbian Ins. Co. v. Ashby] 13 Pet 
[38 TJ. S.] 331. The rule adopted by the 
state court (9 Johns. 9) does not control here. 
In commercial and maritime cases, the 
United States courts are not governed by the 
local law, but administer the general law. 
[Swift V. Tyson] 16 Pet [41 U. S.] 1. The 
owners of the ship so lost are entitled to 
contribution on the freight as well as the 
cargo. [Columbian Ins. Co. v. Ashby] 13 
Pet [38 U. S.] 344. The adjustment of ave- 
rage, in case of sale of the goods at the place 
of disaster, and before reaching the port of 
destination, may be in relation to the sale 
price. Ben. Ins. 289. General rule of ad- 
justment is explained. Stev. Av. 122, 167; 
3 Kent Comm. 343; Abb. Shipp. 3C577.] ^ 

BETTS, District Judge. The main subjects 
of controversy in this case are: The compe- 
tency of this court to entertain the action; 
the right of the ship-owners to compensation 
on general average; and the principles upon 
which the average contribution shall be ad- 
justed and distributed. The ship was totally 

2 [From 3 N. Y. Leg. Obs. 260.] 
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lost and was abandoned to the underwriters, 
-who are the libellants in the action by virtue 
of that title. The abandonment conferred on 
them every interest and right in the ship pos- 
sessed by her owners. They take all title and 
authority of the assiired, even the spes re- 
cuperandi; his agents become theirs, and they 
stand subrogated to every privilege and pow- 
er he possessed and might legally exercise. 
2 Cond. Marsh. 601ab; 2 Phil. Ins. 420; [Chesa- 
peake Ins. Ck>. V. Stark] 6 Cranch [10 U. S.] 
268; Jmnel v. Marine Ins. Co., 7 Johns. 412. 
If this complete substitution of the assurers 
in the place of the assured should fail to con- 
fer also the capacity to sue at law in their 
own names, they vould meet no such tech- 
nical impediment in this court; an assignee 
of an interest may maintain an action upon 
his title as tf originally vested in him. It ac- 
cordingly presents no objection to the suf- 
ficiency of parties that the libellants sue in 
their own names or solely. The objection to 
the jinrisdiction of this court over the subject 
of general average was earnestly pressed on 
the argument. No case, however, was pro- 
duced in the American or English maritime 
courts, in which the jurisdiction has been dis- 
avowed; and upon the criterion by which the 
capacity of the ccurt is determined, general 
average would seem to be a subject eminent- 
ly adapted to its functions, and to be made up 
of those ingredients which constitute a mari- 
time jurisdiction and require its exercise. If 
not strictly international, it is cosmopolite in 
character, useful to the navigation of all na- 
tions, and everywhere recognized as an es- 
sential accompaniment of maritime commerce. 
Its necessity is created by transactions at sea, 
and relates to the exigencies and liabilities of 
ships, cargoes and freights reciprocally to 
each other at sea, in respect to maritime dis- 
asters, in which the exposure is common to 
each, and especially when it happens that 
some interest is, wholly or in part, voluntarily 
sacrificed for the preservation of the others. The 
rights springing out of that condition are 
recognized instinctivdy or by natural reason, 
and the primitive sea laws acted upon those 
rights, as subjects appropriate to their, cog- 
nizance and authority. The civil law gave 
body and system to the usages and customs 
which had before prevailed in place of primi- 
tive law, and with the simplicity and practi- 
cal equity which pervaded that polity, dealt 
directly with the property benefited or prej- 
udiced by the sacrifice, and distributed be- 
tween the two that which remained after the 
disaster in such ratio as to render the loss a 
mutual one to the owners of ship, cargo and 
freight, imdergoing the common peril. The 
master of the sliip became, in his official ca- 
pacity, the minister of the law, who arrested 
and detained the property remaining, determin- 
ed the amoimt of loss and the scale of contri- 
bution to be made and received by the respec- 
tive portions of it, and carried the decision 
into effect by his own authority. The practi- 
cal procedure in accomplishing this end is 
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subject to regulation by the governments to- 
which the vessels belong, but all the elements 
and gist of a general average, as recognized 
in its inception, and now admmistered by 
commercial nations, are maritime in their 
origin and nature, and appertain to the func- 
tions of maritime tribunals. This was the 
understanding of the law by the old English 
civilians. Zouch says, "Admiralty courts have 
jurisdiction touching contributions to be made- 
for loss upon occasions of common danger." 
Zouch, Adm. assertion 3, art. 4, p. 32. Go- 
dolphin enumerates carefully the subjects over 
which the admiralty com-ts had a dear juris- 
diction, and says, "Within the cognizance of 
this jurisdiction are all affairs at sea immedi- 
ately relating to vessels of trade and the own- 
ers thereof"; also, "all cases of jactus, or cast- 
ing goods overboard." Chapter 4, pp. 44, 
169. Alexander, justice, in a treatise upon 
the sea laws, published in London, ITOo, re- 
iterates this declaration, and commends Go- 
dolphin as an eminent and reliable authority 
upon the subject of admiralty jurisdiction- 
Sea Laws, 259. The more modem element- 
ary writers evidently hold the same senti- 
ments, although expressed with a perceptible 
dread of the despotism of writs of prohibition. 
Browne says, "If a party institute a suit in 
admtrally in a cause of average and contri- 
bution, and be not prohibited, I do not see 
how the court could refuse to entertain it." 
2 Browne, Civ. & Adm. Law, 122. When ob- 
jection was made to the authority of the com:t 
to award average contribution, Sir William 
Scott yielded to the objections, but on two 
special grounds, first, that the daim was one- 
of prize against a ship by captors of the cargo 
as prize of war. The cargo would have been 
entitled to average contribution as between 
its owner, and the owner of the ship. A part 
of it had been applied to repair the vessel be- 
fore her capture. She was restored by the- 
court The court held, that as a prize court, 
it could not take notice of a contributory li- 
ability of property, expended for the benefit 
of the ship, and that, though cases of average 
on the part of the ship against the cargo are 
not unfrequent,a demand of the cargo against 
the ship is perfectly novd. The Hoflfnung, 6 
C, Kob. Adm. 383, No intimation is given 
by the court that it had no jurisdiction in 
cases of average. Its remarks strongly imply 
the contrary. In The Gratitudine, 3 C. Hob, 
Adm. 255, the implication is direct and forci- 
ble that cases of contribution are properly 
within the jurisdiction of the admiralty. Mr. 
Abbott refers to the civil law as the source of 
the authority for enforcing average contribu- 
tion (Abb. Shipp. 361, § 17), and its procedures 
were in rem, and belong now only to courts 
of admiralty. The doctrine of the American 
courts is clear and distinct on this subject. 
Judge Story, in his thorough and profoxmd 
discussion of the jmrisdiction of the courts, 
says, "It embraces contracts and quasi con- 
tracts respecting average contributions." De 
Lovio V. Boit [supra]. In U. S. v. Wilder he 
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says, "The general maritime law enforces a 
contribution in default of any notion of a 
contract upon the ground of justice and equi- 
ty, and is the only mode of remedy in many 
cases." Case No. 16,694:. See, also. The 
Pacliet Ud. 10,654]. The practice is familiar 
to the courts. Dunlap, Prac. 57. It seems 
peculiarly fitting the functions of the court, 
no other tribunal having the faculty to com- 
pel property made liable to contribution by 
the maritime law, to fulfil that obligation. 

A suit at law or in equity may be employed 
to obtain the value of the contribution (1 
Smith, Merc. Law, 192; 1 Law Lib. (N. S.) 
115; 1 Story, Eq. § 490); but the proceedings 
can only be in personam at law, helped out by 
the fiction of a contract (3 Chit. PI. 87, 88), 
where none subsists in fact. And the inter- 
position of equity affords no specific relief 
against the property, and is invoked rather 
to bring suitable parties into the controversy 
than to effectuate, by its direct action, the 
remedy the case requires. It will not even 
restrain the master from parting with the 
goods, if he thinks proper to do so. The civil 
law supplies the only forum adequate to the 
full necessities of the remedy. Abb. Shipp. 
(Ed. 1829) 361, 362, § 17. So, also, in my 
opinion, the parties entitled to a contribution 
can enforce their right by appropriate pro- 
ceedings against the proceeds of the property, 
subject to make contribution in average, in 
whosesoever hands those proceeds may be 
found; or against whatsoever represents that 
property; without regard to a continuing pos- 
session of the goods to which the right of lien 
or contribution attached. [Sheppard v. Tay- 
lor] 5 Pet. [80 U. S.] 675; Harris v. Lind- 
say [Case No. 6,123]; [Ramsay v. Allegre] 12 
Wheat. [25 TJ. S.] 615; 11 Johns. 323; Dunl. 
Adra. Prac. 57; Stev. Av. 25. The owner, if 
a foreigner or non-resident, may be brought 
under the jurisdiction of this court by suits 
of foreign attachment, so that the proceedings 
will be as efficacious against him, as if the 
were under personal monition or arrest. Mun- 
ro V. Almeida, 10 T^Tieat. [23 U. S.] 473. 

The point most contested on the hearing is 
involved in the objection that the ship-owner 
is not entitled to bring the value of the ship 
into contribution on general average, when 
the peril to which she was voluntarily ex- 
posed resulted in her total loss and destruc- 
tion. The facts of the case are free from all 
conflict, and upon the testimony of the mas- 
ter, it appears the vessel was voluntarily run 
ashore by him to save the cargo, the lives on 
board not being in danger, and was totally 
lost in consequence. The policy and justness 
of the rule which, in my opinion, warrants 
this demand, is clearly manifested by these 
facts, because, if the probable or even possi- 
ble destruction of the ship might follow the 
act, the master would have no inducement 
to risk that sacrifice, if, when the total loss 
followed, no claim for indemnity could be 
maintained against the cargo and freight for 
whose benefit it was made. In this act are 



all the requisites to a case of general average. 
The exposm-e of the ship to loss was volun- 
tarily made by the master and crew for the 
common benefit of the shippers, and solely for 
the purpose of saving the cargo. It conduced 
to their preservation. The controlling test In- 
questions of average is the voluntary placing 
of part of the pronerty in peril by the master 
and crew, for the safety of the residue. 2 
Browne, Civ. & Adm. Law, 199: Whitte- 
ridge v. Norris, 6 Mass. 125. And in vindica- 
tion of the soundness of the new rule, admit- 
ted in the American courts, giving the value 
of the ship when she is totally lost a right 
to contribution, Ch. J. Tilghman, in Gray v. 
Wain, says, if the ease is not one of general 
average, because the ship- was totally lost, the 
result would be that for a small loss there 
shall be compensation, but a great loss is to 
go without compensation. 2 Serg. & R, 229. 

To constitute a case of general average it 
is admitted to be essential that the ship and 
cargo should be in common danger, and that 
a part should be sacrificed for the preserva- 
tion of the remainder, or, as is laid down 
by Emerigon (volume 1, 603), "le dommage 
n'est avaire grosse, que dans les eas ou il 
et§ opSre voluntairement pover le salut com- 
merce." All these ingredients to a case of 
general average are proved to exist in the 
present instance, and it varies only from those 
described and approved in the 'earliest edicts 
and adjudications on the subject, in the fea- 
ture, that the ship was subjected to a total 
instead of a partial loss, in the eJBfort to save 
the cargo. This consideration augments the 
equity of the claim that such loss should be 
apportioned, and the property saved should 
contribute towards its remtmei^ation. The 
argument against the claim attempts to re- 
place the old docti'ine declared by Emerigon 
and sanctioned by the supreme court of New 
York, excluding the owners of a ship totally 
lost from participation m the general average 
shared by the owners of cargo and freight. 
Bradhurst v. Columbian Ins. Co., 9 Johns. 
9; Emerig. vol. 1, c. 12, § 13, p. 614. "It 
will be general average if the stranding has 
been voluntarily made for the common safety, 
provided, always, that the ship be again set 
afloat; for if the stranding be followed by 
shipwreck, then it is, save who can." To do 
this effectually, the effort is made to distin- 
guish the facts and principles acted upon by 
the supreme court of the United States and 
other American tribunals, from the broad 
and direct proposition presented by this case. 
But in my judgment no sound distinction can 
be shown between them, and the scope and 
force of the reasoning and conclusions of 
the supreme couit embrace and dispose of 
every material question made upon that point 
in the case. Judge Story, in speaking for 
the court (Columbian Ins. Co. v. Ashby, 13 
Pet [U. S.] 539): Surely, says he* the 
question of contribution cannot depend upon 
the amount of the damage sustained by the 
sacrifice, for that would be to say, that if 
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a man lost all his property for the common 
benefit, he should receiye nothing; but if he 
lost a part only he should receire full com- 
pensation, and emphatically declares the law 
to be that a voluntary sti-anding of the ship, 
followed by a total loss of the ship, but with 
£L saving of the cargo, constitute, when de- 
signed for the common safety, a clear case 
of general average. In this cardinal doc- 
trine other influential decisions concur. The 
principle to be gathered from the new appli- 
cation of the rule is, that if the voluntary 
act of the master and crew is the direct oc- 
casion, the efficient motive and cause of the 
stranding, the loss becomes one of general 
average. Gaze v. Reilly [Case No, 2,538]; 
2 Browne, Civ. & Adm. Law, 199; "Whitte- 
ridge v. Non-is, 6 Mass. 125; Gray v. Wain. 
2 Serg. & B. 229; Sims v. Gurney, 4 Bin, 
513. The Rhodian law, whence the doctrine 
of contribution is derived, is founded upon 
this principle, jactus factus levandae navis 
gratia. . The particular loss incurred is elect- 
•ed, with a view to the safety of what remains. 
2 Cond. Marsh. 536. There is nothing in the 
adage of the Ehodian edict which imports 
that a partial injury of the property put in 
peril is all that is contemplated by liie devo- 
tion of it to relieve the common peril; on the 
contrary, the larger doctrine has always been 
•deduced from it, that as the jettison is un- 
reserved, and may natmally result in the en- 
tire loss of the property abandoned to the 
risk, so the average remuneration shall cor- 
respond to and be measured by the degree of 
loss. Jac. Sea Laws, 345; Wesk. Ins. (Fol. 
Ed.) tit. "General Average, Jettison"; Abb, 
Shipp. (Ed. 1829) 348; 3 Kent, Comm. (3d 
Ed.) 232. This reference to the foundation of 
the law of general average is sufficient to 
indicate that the application of its rules and 
principles by the supreme court of this state 
<9 Johns. 9) is in restraint of the exalted and 
comprehensive equity it is designed to accom- 
plish in eases of common perils wherein the 
property of one is sacrificed to promote the 
safety of others standing in equal exposure. 
Had the counsel then succeeded on this ar- 
gument in raising a doubt whether the con- 
•elusions of the supreme court (13 Pet. [38 
U. S.] 359) were in conformity with ante- 
■cedent adjudications or usages on this sub- 
ject, the doctrine of that decision supplies 
the more satisfactory exposition of this im- 
portant branch of maritime law, and gives a 
rule eminently adapted to the exigencies of 
commercial navigation. Independent of this 
acquiescence in the soundness of the views 
of the court in that case, I should feel bound 
to conform to its expositions of the general 
principles and rules applicable to average 
claims, although the particular facts of this 
■case may be shown not to be exactly coin- 
■cident with those on which that judgment 
was founded. The leading feature of that 
<2ase embodies the principle which controls 
this. But even if It could be demonstrated 
that the conclusions of the supreme court 



were speculative and hypothetical, the sol- 
emn enunciation and sanction of a rule of 
maritime law, by that high tiibunal, would be 
a guide and light I should not fail to follow 
in the administration of that law in this 
court. 

In commercial and maritime questions, the 
federal courts are not governed by the juris- 
prudence of particular states, but by the gen- 
eral principles and doctrines of commercial 
law, or the law-merchant Swift v. Tyson, 
16 Pet. [41 U. S.] 1. I shall, therefore, hold 
the libellants, representing the rights of the 
owners of the ship, as entitled to contribu- 
tions on general average upon her value, at 
the place of loss, notwithstanding she was 
totally lost by the stranding. The act was 
voluntarily done by the master with a view 
to the safety of the cargo alone. They are 
entitled to conti'ibution toward the loss, from 
all that was saved, including cargo and 
freight The ship, cargo and freight are to 
be estimated at their full value, at the place 
of stranding. That value will be ascertained 
on the adjustment of the average by appro- 
priate proof. The invoices and bills of lad- 
ing will be received as evidence of the value 
of the cargo at the place of purchase and 
shipment, and the policies may be consulted 
as evidence conducing to prove the worth of 
the ship at the port of departure, and the 
value of the freight lost 3 Kent, Comm. 167; 
Abb. Shipp. 607; .2 Cond. aiarsh. 618. But 
additional evidence of the value must be 
produced. The principles governing the valu- 
ation between assured and assurers, are not 
conclusive in cases of average, because, in 
the first instance, the policy is the common 
act of the parties in interest, and may estop 
all question as to valuation, whilst on gen- 
eral average interests are brought in which 
are not controlled by the pohey. Still I 
think the policies may be admissible before 
the adjusters as auxiliary proof of the value 
of the ship, cargo or freight. The decree 
will be drawn up in correspondence with this 
decision, and all questions of law which may 
properly be raised on the proceedings of the 
adjusters under it, may be brought forward 
for consideration on lie coming in of the 
adjustment or auditor's report 

The following decree was adopted by the 
court and entered in the cause: This case 
having been heard upon the pleadings and 
proofs, and having been argued by Mr. Sedg- 
wick for the libellants, and by Mr. Lord for 
the claimants, and due deliberation being 
had in the premises, it is considered by the 
court that the libellants are entitled to re- 
cover against the claimants and against the 
proceeds of the cargo owned by them, and 
saved from the wreck of the ship George, a 
contributory part in geiieral average. In the 
proportion the value of the cargo saved bore 
to the cargo on board paying freight And 
it is further considered by the court, that the 
libellants, for the purpose of such contribu- 
tion, are entitled to have the ship and freight 
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valued at the sums respectively named in the 
policies in the pleadings mentioned, deduct- 
ing, iQ respect to the ship, a reasonable allow- 
ance for wear and tear on the voyage up to 
the time of the disaster, and all sums re- 
ceived on sale thereof, or any part of her 
tackle or apparel at the place of wreck or 
elsewhere. And it is further considered by 
the court, that the goods of the claimants 
saved pay contribution according to the prices 
at which the same were sold at Nassau, (the 
place of the stranding,) deducting therefrom 
salvage and other necessary charges; and 
if it be found that such prices are below the 
average invoice prices of such goods, or the 
valuation thereof in the policies of insurance, 
that then the residue of the cargo paying 
freight be valued, for the purpose of ad- 
justing the average contribution, at the same 
rate or proportion. And it is ordered by the 
court, that it be referred to the clerk, (or 
to an auditor to be named or designated by 
consent of the proctors of the respective par- 
ties,) to adjust and state the average con- 
tribution against the claimants, conformably 
to the principles of this decree, and that on 
such reference, the testimony used in this 
cause, and such other evidence as may be 
pertinent and competent, may be offered by 
either party, subject to all legal objections. 

[For hearing on f^xceptions to the auditor's 
report, see Case No. 9,982.] 

Case 'No. 9,982. 

MUTUAL SAFETY INS- CO. et al. v. CARGO 
OF THE GEORGE. 

[Ok. 157; 8 Law Rep. 363.] i 

District Court, S. D. New York. June. 1845. 

Shipping— General Average— Loss sr Jettison 

— ^Valub of Vessei. — Stkanded to Save 

Cargo— Estimating Freight. 

1. In the adjustment and settlinK of general 
average the contributory interest of the ship is 
to be estimated at her value at her port of depart- 
ure, making reasonable allowance for wear and 
tear on the voyage, up to the time of the disaster. 

[Cited in The Star of Hope, 9 WaU. (76 U. S.) 
235.] 

2. General average on loss by jettjson is allot- 
ted on the principle that the property pays and 
receives in contribution upon the basis of loss 
and value at the time of the sacrifice. 

[Cited in Dupont v. Vance, 19 How. (60 U. S.) 
171.] 

3. As between assurers and assured, the valua- 
tion agreed in the policy may be taken on gen- 
eral average, as the value of the property at risk, 

4. But the valuation in the policy on the ship 
is no more than prima facie evidence of her 
value as against owners of the cargo; her value 
must be established in the ordinary modes of 
proofs in respect to their interests. 

5. Invoices and bills of lading are admissible 
evidence of the value of the cargo at the place of 
shipment. 

6. The valuation of freight in the policy may 
be received as prima facie evidence of its value 
in favor of and against the ship-owner, on gener- 
al average. 



1 [Reported by Edward R. Olcott, Esq. 8 
Law Rep. 3G3, contains only a partial report.] 
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7. In case of total loss of the ship voluntarily 
stranded for the safety of the cargo, all the- 
property exposed to the risk must contribute, 
and be contributed for at its value, when the- 
sacrifice was made. 

8. The more ancient method of estimating- 
freight at its gross value, both when contributed 
to and when contributory, held to be preferable 
to the modern practice of estimating its full 
value in the first instance, and in the second, 
diminishing it at discretion, by abating one-fifth, 
one-third or one-half from its value. 

[This was a libel by the Mutual Safety 
Insurance Company, the American Insurance 
Company, and the Jackson Marine Insurance 
Company against the cargo and proceeds of 
the ship George, to recover a contribution 
share on general average, claimed to be pay- 
able by the cargo because of a voluntary 
stranding of the vessel by the master in or- 
der to save cargo and freight. The under- 
writers accepted an abandonment and paid 
a total loss. There was a decree in favor 
of libellants, and a reference to an auditor 
to adjust and state the average contribution 
against the claimants. Case No. 9,981.] 

On the coming in of the report of the auditor 
under the reference of April term last [Case 
No. 9,981], various exceptions were interposed 
to tlie report by the respective parties, and 
applications were made to the court to change 
the terms of the interlocutory decree, and to 
insert other provisions in the final decree. 

The hull of the vessel had been sold after 
the disaster on the beach for a small sum; 
about two-thirds of the cargo was lost, one- 
third only saved. The interests to be con- 
tributed for were (1) the value of the vessel 
represented by her underwriters, and valued 
at $12,000; (2) the freight represented by the 
underwriters on fright to the extent of the 
insurance, $4,400, and by the owners of the 
vessel for the balance; (3) the cargo lost. 
The interests to contribute to make up this 
loss were, of course, as to vessel and freight, 
the same, and the entire cargo. The rate at 
which the vessel and freight should contrib- 
ute was the subject of difference of opinion. 
The insurers on the vessel contended on the 
authority of the case of Leavenworth v. Dela- 
field, 1 Caines, 573, and on what they assert- 
ed to be uniform custom, that to determine 
the wear and tear of the vessel, one-fifth 
should be deducted, and the vessel be con- 
tributed for upon the balance, or four-fifths. 
The insurers on freight contended, on the 
authority of the same case and custom of 
alleged similar generality, that the freight 
should only contribute on one-half its gross 
amount, or, in this case, $3,400, and be con- 
tributed for on the whole, the reason of this 
rule being stated to be the propriety of mak- 
ing a deduction for the expense of earning 
the freight; and lastly, the underwriters, 
whether on vessel or freight, contended that 
the valuations in the policies were to govern. 

In the case above cited, the following lan- 
guage was held by Livingston, J., in the 
supreme court of New-York: After citing 
Pothier and Marshall, he proceeds (page 579) : 
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"As the rule is not accurately defined, "by the 
law of England, and the one adduced applies 
to cases of jettison only, we are at liberty to 
make one for ourselves. The injustice of 
making the ship and freight contribute for 
their full value has already been stated. The 
first will be injured by the voyage, and often- 
times the whole freight received will not he 
equal to the disbursements and expenses to 
which the owner has teen exposed. * » * 
What value to put on the vessel and freight, 
and do complete justice, is more difficult, 
perhaps impracticable. To take their full 
worth will not do. After the best reflection 
I have been able to bestow on the subject, I 
am for valuing the vessel at four-fifths of her 
original cost, reckoning nothing for provisions 
or wages paid in advance, and the freight at 
one-half of the gross sum agreed to be paid. 
This rule may be deemed arbiti-ary; so will 
any that can be devised, and yet, perhaps, It 
will come as near as any other in producing 
a contribution in proportion to the real inter- 
est of each which may be in jeopardy." For 
the respondents it was insisted, that this 
case of Delafield v. Leavenwortii did not ap- 
ply to the present; that the valuations in the 
policies could not affect third parties, that Is, 
the owners of cargo; that the actual wear 
and tear of the vessel should be ascertained 
by evidence, not by any arbitrary deduction, 
and that the freight should contribute on its 
whole gross amount. 

John Duer and Theo. Sedgwick, for libel- 
lants. 

Daniel Lord, Jr., for respondents. 

BETTS, District Judge. Tlie specific 
points in contestation, and detennined be- 
tween the parties by the decree of April last, 
were, that the court has cognizance of the 
case as one of admiralty and marif±ne juris- 
diction, that the ship was voluntarily strand- 
ed for the benefit of the cargo, and although 
a total loss, her "owner was entitled to com- 
pensation by way of general average; that 
the adjustment of average could be made in 
this port, where the proceeds of the cargo 
were attached, and that the freight was both 
subject to contribution, and entitled to a 
contributory allowance. The frame of the 
order was not discussed between the parties 
when adopted, and the claimants, by excep- 
tion to the report of the auditor, and the li- 
bellants, through a direct petition or motion 
to the court, seek to have portions of the de- 
cretal order explained, modified or annulled. 
To avoid the complexity of cross motions 
and arguments upon objections in relation to 
the details of the order, the court permitted 
the counsel to consider the whole matter open 
as to the particulars to be embraced in the 
final decree, beyond the general principles set- 
tling the rights of the libellants to recover, 
and that the argument be directed to the 
terms asked by the libellants to be inserted 
in the decree adjusting the contributory in- 
terests, or fixing the rules by which they 

17FED.CAS.— 69 
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shall be determined, with the right to the 
claimants to propose any substantive pro- 
visions in the final order not moved by the 
libeUants, and pertinent to the case. 

The positions which the libellants main- 
tain are, that the ship is to contribute and re- 
ceive contributions upon her value agreed in 
the policy of insurance, deducting one-fifth 
for wear and tear, conformably to the rule 
declared by the supreme court of this state, 
in Leavenworth v. Delafield, 1 Caines, 573. 
That the cargo saved is to contribute ac- 
cording to its invoice value, and that lost by 
stranding to be contributed for at a like val- 
uation. That the freight is to be contributed 
for at its gross value, according to the amount 
named in the policy, being the sum payable 
to the ship-owper: and the freight is to con- 
tribute on such gross amormt less one-half, 
being its cost or value at the tune of loss, 
according to the rule in Leavenworth v. Dela- 
field, 1 Gaines, 573. That the libellants are 
entitled to a decree in personam against 
Macy & Co. and Barday & Livingston, who 
hold portions of the proceeds of the cargo, 
or part of the cargo itself, for the amount of 
such cargo or proceeds and costs, and to a de- 
cree against the foreign owners of the cargo, 
upon a proceeding by foreign attachment for 
the value of the cargo saved, and not recov- 
ered of yisLcy and the' other respondents. 

The claimants combat each of these propo- 
sitions, except the second, and also ask the 
direction of the court as to the compensa- 
tion chargeable in behalf of the auditor and 
adjuster of average. It is understood the 
latter particular may be ari'anged between 
the parties, and it will not, therefore, be 
further noticed in this opinion. In direct- 
ing, by the former order, the ship and 
freight to be valued at the sums named in the 
policies set forth upon the pleadings, being 
their true values at the port and time of de- 
parture, the court did not overlook the fact 
that the owners of the cargo were not parties 
to those policies, and would not be con- 
sidered, in judgment of law, to have assented 
to the valuations made in them; .nor was 
the court unaware of the diversity of opinions 
and usages stated in the books in relation to 
the basis of valuations which were to be 
subjects of general average. 1 Cond. Marsh. 
Ins. 290, 291; 2 Cond. Marsh. 621-623. 

The prepondei-ance of authority is believed 
to be, that the contributory interest of the 
ship should be estimated at her value at her 
port of departure (3 Kent, 242; 2 Serg. & 
K. 25S; Benecke, 210; 1 Caines, 573), with 
proper allowances for wear and tear; that 
is, upon her value at the time to which the 
appoitionment relates (1 Phil. 358). Other 
cases indicate that if the ship is sold, her 
conti'ibutory value is to be the sale price. 
2 Johns. R. 98. Abbott considei^ the rule 
to be that the ship is to be estimated accord- 
ing to her value at the end of the voyage 
(Abb. Shipp. 356), that is, at her port of 
destination (2 Marsh. London Ed. 1802, c 
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13, § 7). But Benecke combats that doc- 
trine (Benecke, 310), and his conclusions are 
more in consonance Tvith the principle upon 
which average is exacted and given, which 
clearly is, that the property should pay and 
receive in contribution upon the basis of 
loss and value at the time of the disaster. 
The means of measuring these particulars 
with certainty are not, however, well de- 
fined, and different commercial states, and 
sometimes different tribunals in the same 
country, are at variance as to the proper 
method of attaining that end. Weskett, 255; 

1 Marsh. (Ed. 1802) c. 13, § 7; 2 Phil. 358; 
Benecke, 322-325; Stev. Av. pt. 1, art. 3. It 
is, moreover, not a definitely settled principle 
whether these methods or means .are matters 
of evidence only, or are raised to rules of 
decision, and thus become fixed doctrines of 
law. In the latter case it would belong to 
the court to determine the amount of the 
contributory interests, very much as it 
settles the relative liability of the parties; 
and in the former, the Inquiries would be 
essentially matters of fact, to be ascertained 
by ordinary modes of proof. 

The case of Leavenworth v. Delafield, 1 
Caines, 573, is an instauce in which cm- 
baixassing questions under a general aver- 
age are disposed of by the judgment of the 
court as purely legal, and Gray v. Wain, one 
where the same particulars were referred to 
the jury" to be passed upon as matters of fact. 

2 Serg. & R. 229. The court considered the 
jury rightfully exercised their discretion in 
following the reason of the New York case 
as conducing to certainty, but the decision 
itself is not sanctioned beyond the special 
case of capture; 2 Johns. 98; and is regarded 
an anomaly in its principle by high author- 
ity. 2 Phil. Ins. 218. No reason is assigned 
in the decision for giving an effect to a loss 
by vis major, different In one case from that 
of another; so that losses by jettison or 
capture can stand on different rights to com- 
pensation by average. It is to be borne in 
mind, that the speculations in the English 
books upon the valuation of the ship as a 
subject of general average, and essentially 
so, also, in the American authorities, until 
the case of Columbia Ins. Co. v. Ashby [Case 
No. 3,038], had relation to partial injuries by 
voluntary sacrifice, and not to her total loss. 
In the latter case no reason is discovered for 
distinguishing her valuation on general aver- 
age from that on a claim against her under- 
writers. In respect to the valuation of the 
ship, as she is to contribute and be con- 
tributed for at her value at the port of de- 
parture, with a proper allowance to cover 
the deterioration at the time of her loss, how 
are these particulars to be ascertained? As 
between ownei-s and assurers, the valuation 
agreed in the policy is ordinarily taken for 
the purposes of general average, as the value 
of the ship (Stev. Av. c. 1, art. 2); and 
Benecke says that valuation is frequently 
the best guide in determining the contribu- 



tory interest between all parties concerned 
(Benecke, 311, 312). Upon the assumption 
that it belongs to the court to prescribe the 
means by which the value is to be deter- 
mined, the policy might, perhaps, be safely 
adopted as a more reliable approximation to 
the value than the report of suiTeyors, or the 
estimate of casual observers or appraisers. 
Usually the vessel is examined on the part 
of the underwriters by an exjierienced sur- 
veyor, having knowledge of her age, build 
and character, who will be watchful to pre- 
vent an over- valuation; and the strong in- 
terest of the owner and his agent, on the 
other hand, to have the policy a sufficient 
indemnity in case of loss, might, in the con- 
flict of. these interests and views, secure an 
estimate sufficiently near the fair value to 
answer the purpose of a general rule, whicli 
would prevent serious injustice to either 
party. It is no more arbitrary to declare 
such valuation to be that on which the aver- 
age shall be estimated, than to direct one- 
fifth or one half (1 Gaines, 373; Abb. Shipp. 
356; 2 Yalin, 294, 295), to be deducted from 
the proved value at the commencement of the 
voyage, to determine the worth of the ves- 
sel at the time of her desti-uction. In view of 
the vagueness and want of uniformity in 
fixing the contributory value of property 
subject to general average, with which the 
courts and text writers have always been 
embari-assed, the first order in this case 
adopted the valuation in the policy as the 
value of ship and freight, and this seems a 
common method of fixing such value in case 
of total loss (Stev. Av. 163-167). Yet I am 
not satisfied the policy can be received as 
more than prima facie evidence of the value 
of the ship and freight, admitting it 
covers no more than her naked valuation, if 
admissible to that extent, because the parties 
proceeded against in this action are not par- 
ties or privies to the policy on the ship or 
freight, and I do not find that the practice of 
taking the valuation in the policy as full evi- 
dence to that point is so far recognized in 
the mercantile law as to requii'e the force of 
a general usage, and where a legal propo- 
sition is rather experimental than estab- 
lished, it may be considered preferable to ad- 
here to known rules, however fit and reason- 
able a proposed change may appear. 

Proceeding in subordination to legal rules 
of evidence, no less so in case of jettison 
than in privation of property by other casu- 
alties, the party claiming recompense for his 
loss should establish its value by the ordinary 
modes of proofs. Benecke, 294. The court 
cannnot look to the probable inconvenience 
or delays he may be subjected to in pursuing 
his remedy in that method; those are inci- 
dents to every demand put in suit, and I ac- 
cordingly hold that the libellants must estab- 
lish before the adjuster, by legal evidence, 
the value of the ship at the time the dis- 
aster occuiTed. He must determine that fact 
by due proofs. I can see no reason to vai-j- 
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the rule on this inquiiy, oi' to assume that 
the value at the place of departure of the 
vessel may easily he proved, whilst it must 
he impracticable to prove it at the place of 
her loss. Testimony, for aught that appears 
in this case, may as well be tarnished tenri- 
ing to show the degree of depreciation of 
value, as to determine its state when the 
voyage commenced. The rule is, that a 
reasonable allow^ance shall be made for wear 
and tear (3 Kent, Comm. 242), and there 
would manifestly be great convenieney in 
possessing a criterion which should infal- 
libly fix that amount; but without the sup- 
port of notorious usage and custom to an 
uniform scale of depreciation of a vessel by 
performing the whole or any portion of her 
voyage, it must be sheer conjecture with the 
court to pronounce that the abatement of one- 
fifth or one-half, or any other aliauot of the 
value of the ship when sound, a reasonable 
measure of its worth at the time of loss. The 
method of ascertaining the value of the ship 
at her place of depai-ture, and that which 
governs the same inquiry, at the period of 
her loss, should be alike. 

On the argument, the counsel on both sides 
agree to accept the invoice prices and bills 
of lading as proof of the true value of the 
cargo, and the policy, as evidence of the value 
of the freight; and that agreement renders 
it unnecessaiy to inquire what effect in law 
those documents would be entitled to upon 
the question of actual value of the cargo at 
the time and place of its shipment, or of the 
freight at the time of loss. The next consid- 
eration is, how freight is to be contributed 
foi', and on what sum it is to contribute. In 
the authorities upon which the decision on the 
merits in this ease is rendered for the libel- 
lants (2 Serg. & R. 229; Caze v. Reilly [Case 
No. 2,538]; [Columbian Ins. Co. v. Ashby] 13 
Pet [38 U. S.] 331), it is held that freight is 
to be brought into the account on general av- 
ei-age, both as receiving and rendering com- 
pensation, because of the loss of the vessel, 
but those cases do not settle the ratio of al- 
lowance or contribution. In the United States 
circuit court the point was not debated by 
the bar or court, nor does it clearly appear 
that any average adjustment had been made 
in that cause. In the Pennsylvania case the 
jury found tlie freight payable per cask, but 
the case does not state what rate on the value 
was allowed in adjustment The case in the 
supreme court is alike barren of facts on this 
point, and the attention of the com-t was not 
directed to the consideration of the special 
question made in this ease. It appears, by 
the opinion of the court, that an auditor's re- 
port was made, but not being excepted to, no 
information is given of the basis upon which 
it was formed. In no one of those cases, or 
the thoroughly studied arguments made by 
the counsel in them, is it intimated that .the 
freight is to receive contribution upon one 
valuation, and be contilbutory on a different 
one. 



The libellants, by means of the abandon- 
ment to them, stand in place of the owners in 
this case, and it is admitted, that on portions 
of the cargo, freight has been received by 
them, and earned pro rata on others, and that 
they are bound to contribute on what is so 
saved towards the general loss. It is con- 
tended for them that they are first entitled 
to be allowed in contribution for the gross 
freight taken on board, and that they are 
only to contribute on the freight saved after 
deduction of the expense of earning it, wheth- 
er the expenses are measured by a:, fixed ratio 
of deduction, as is the practice frequently 
adopted, or are ascertained by ssibtracting the 
wages and other expenditures in earning it 
as chargeable in favor of tlie ship against 
freight 

Legal writers, and the adjudged cases, con- 
stantly speak of the contribution in respect to 
freight as divisible in its chaxacter, the 
ship-owner to have contribution upon bis 
gross freight on average adjustment, and to 
pay only upon the net amount saved him by 
the sacrifice to the common benefit Abb. 
Shipp.- 356, 357, and notes 1, 2; 1 Phil. Ins, 
c. 15, § 11; Benecke, Ins. 291; Id. 313; 1 
Marsh, c. 13, § 7; Stevens, pt 1, arts 2, 4; Id. 
pt 2, art. 3; Ann. Ins. 98; Hughes, 225, 226; 
Id. 283; Hall, 489, 492; 1 Smith, Mere. Law. 
192. And such undoubtedly is the prevalent 
usage in respect to the contributory value of 
freight in cases of total loss. The principle 
recognised as the foundation of this doctrine 
is that every thing sacrificed for the common 
safety shall be contributed for by those bene- 
fited at its actual worth or value when lost, 
and that the contribution shall be drawn from 
every thing saved at its value at the same 
time. Maggrath v. Church, 1 Caines, 216. 
The court says the freight actually gained or 
earned in the voyage, and not what the ves- 
sel would have earned if she had gone the 
full voyage, ought to be the rule of contribu- 
tion- When a jettison occui-s, the freight for 
the voyage upon the goods thrown overboard 
is lost with them, and is provided lor by gen- 
eral average at the rate of its full value. 
The freight on the residue of the cargo must 
accordingly be called on to contribute to- 
wards that loss at its value to the ship-own- 
er, as one of the particulars benefited and 
saved by means of the jettison. What, then, 
in this relation to the subject, is that value as 
saved? There is gi'eat diversity and loose- 
ness of opinion and practice on this point, 
and it must be regarded yet an undetermined 
question of commei'cial law. The justness of 
the distinction set up between the amount to 
be paid and received on account of freight 
is not obvious, particularly as the freight lost, 
though paid for in full, need not be, and rare- 
ly if ever can be, fully earned at the time.- 
The principle of the rule seemed to be aimed 
at is, to require the freight to be placed on 
the same footing with the ship and cargo, and 
have its interest in conti'ibution at a common 
valuation, whether lost or saved. 
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The ship contributes upon her actual value, 
for loss or injury to herself or to the cargo, 
and in the present case is so contributed for; 
and it is not undeserving notice in this con- 
nection that wages and provisions, which are 
estimated in average adjustments as expendi- 
tures in earning freight saved and to be de- 
ducted from the valuation of freight, would 
perhaps be more appropriately referred to the 
ship, as necessities of her equipment and nav- 
igation, or of the expense of carrying her to 
the place of disaster. 2 Serg. & R. 229; Id. 
237, notes. In that sense their value would 
he involved in the valuation of the vessel, 
and ought not to be reiteiuted and again pro- 
vided for as a distinct interest in connection 
with freight. But adopting the usual mode 
of valuation, and regarding provisions and 
wages as expenditures in gaining freight and 
chargeable against that, the question yet re- 
curs, whether the ship-owner is entitled to 
full freight on tlie cargo lost, and chargeable 
with less on that saved? 

The case under consideration would mark 
the unequal operation of such rule as a gen- 
eral one. The owner here claims to be cred- 
ited gross freight on part of the cargo, and to 
realize that amount in the adjustment, yet 
that he should be made chargeable in contri- 
bution upon the same, less the cost of eai'n- 
ing it, say one-fifth. Thus he would be paid 
the expense of gaining the freight in a full 
allowance therefor, and receives compensa- 
tion again, or what is equivalent, is relieved 
from contribution, in the way of deduction 
from the amount, before it is made contribu- 
tory to the common loss. Such method of 
valuation, in efEect, imparts to the ship-owner 
a double contribution on the same loss; first, 
in ranking him as creditor for gross freight, 
then abating from the sum (which is tanta- 
mount to adding it to the ship) the cost of 
earning it, when it becomes contributory. It 
is not easy to discern the equity which per- 
mits the subtraction of the cost of wages and 
provisions from freight, and does not allow 
them on the valuation of the ship. They are 
the indispensable conditions to her naviga- 
tion; freight is not. Whatever her value 
niay be at the place of loss, greater or less 
• than at the place of her depaiinire, the serv- 
ices of the crew (represented in wages and 
provisions) become ingredients of that value, 
in being the means of placing her there, and 
would be estimated by the .owner as part of 
her cost price at that place, as the voyage is 
not necessarily one earning or seelsing freight. 
The ship is the only losing party contributed 
to in this case, and, it seems to me, the sug- 
gestion is not without force, that in adjust- 
ing the average by allowing her full freight 
as parcel of her loss, and abstracting from 
the amount, when made contributory, her ad- 
vantage on the average is augmented. She 
is relieved from conti-ibution proportionably 
to the privilege thus given to freight when it 
is contributory. 

If the rule were to be regarded as definite- 



ly settled, that between owners of the cargo, 
or in respect to the ship-owner, in compen- 
sation of the usual average losses on the ves- 
sel, the proportion of contribution laid upon 
freight shall be adjusted by deducting from 
the gross freight the cost of earning it; can 
that privilege be justly claimed, when the 
vessel seeks not recompense for a partial in- 
jury, merely retarding the voyage, which is 
performed after her reparation, and towards 
Tvhich she must make like contribution, but 
in compensation for her entire value as a 
total loss? The modem practice undeniably 
favors that distinction, and freight is re- 
lieved from contributing on general average 
upon its gross value; and a lesser one, sup- 
posed to have first satisfied the expenses of 
earning it, is assumed as the contributoi*y 
valuation. 2 Phii. Ins, e, 15, § 11; Abb. 
Shipp. (Ed. 1829) 356; 1 Caines, 573; Hum- 
phreys V. Union Ins. Co. [Case No. 6,871]. 
Although this is accepted and acted upon by 
most commercial tribunals as a general doc- 
trine, yet, as has already been shown, there 
is no uniformity in the rules governing the 
estimates of value. Sometimes it is an ar- 
bitraxy abatement of one-fifth, one-third or 
one-half, and at others the proportion is 
worked out by valuing the charges incurred 
in gaining the freight Without intending 
presumptuously to originate a plan of contri- 
bution in this respect, or to overlook or un- 
derate the prevailing practice, or the consid- 
erations upon which it is supported, I am 
more disposed to fall back upon the prim- 
itive usage, the great stock from which these 
diversities are offshoots. The decision now 
adopted will at least afford the opportunity 
to parties concerned in the question, to carry 
the subject before the national court of last 
resort, where a rule may be established and 
declared which will govern the American 
merchant navigation on this important topic. 
In the Consulato de Mare, Bourdier's traus- 
lation, c. 96 (2 Pardessus, Us et Coutumes de 
la Mer, quarto, p. 101, note 6), it is said, "In 
case of jettison, if the master receives freight 
for his whole cargo, the same shall be in- 
cluded in the general contribution;" although 
the ship, in the same ordinance, on such an 
average, is i*ated at one-half her value. And 
in chapter 98 it is expressly declared, that the 
freight saved shall conti'ibute for its full 
value, the same as do the goods saved (2 
Pardessus, 103, note 3); and the compiler 
points out the en'or of Bourdier in his trans- 
lation of chapter 98, in this respect. The 
Laws of Oleron (8) declare, that losses by 
jettison are paid in full out of the vessel or 
freight, at the discretion of the master. 
Zouch, Append. 1G9, 170. So in various sea 
laws and ordinances collected by MoUoy (B. 
2, c. 6, § 12, pp. 12, 13), it appears that the 
contribution was laid upon the whole value 
of the freight The ordinance of Philip II., 
of 15G3, at Antwerp, so allots it, and the- 
same usage had prevailed in the northera 
parts of Holland before 1300. La Eecopila- 
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cion de Leyes de las Indias, in Spain, and 
the statutes of Genoa, lay on the ship a con- 
tribution both for the whole of her value 
and freight; and the orduiances of Konings- 
burgh and Hamburgh agree that the ship is 
to contribute to the same extent for the 
whole of her value and freight. Molloy refers 
to some instances amongst the old edicts in 
which the contribution appointed is less thau 
on the whole value of the freight; but theii! 
general bearing and usage puts the gross 
value of the freight in contribution. Stevens 
quotes Van Weytsen (Trait6 des Avarie, 
1563), who concludes his examination of the 
subject, by saying, "that in reason and jus- 
tice they ought to carry in common contribu- 
tion the whole value of the vessel, as well as 
the entire freight which the master receives 
for the voyage." (Stev. Av. 52; 1 Pardessus, 
Us et Coutumes de la Mer; Laws of Oleron, 
art 8, p. 329, note 2; Id. art. 31, p. 344, 
note 5). 

The considerations adverted to will lead me 
to place this decision on that basis, and to 
direct the freight to be charged on the ad- 
justment at its full value at the place of dis- 
aster. The proceeds and part of the cargo 
being arrested in this port, the adjustment 
will then be made up conformably to the 
rules governing the subject here; preseiTing, 
however, a common basis of contribution in 
respect to freight, either to it, in satisfaction 
of its loss, or from it, contributing to the 
common loss. The decree adopted in this 
case will meet the other points also brought 
forward on these motions, and determine the 
terms of the adjustment to be carried into 
execution under the judgment of the court. 

The court accepted, and ordered to be en- 
tered the following form of decree in the 
case: 

This cause having been further heard in re- 
spect to the form of the order or decree to 
be rendered therein, and due consideration 
being had of the premises, it Is considered 
and adjudged by the court, that the libellants 
recover against the proceeds of the cargo in 
the pleadings mentioned, a contributory part 
an general average in proportion to the value 
of the cargo saved (represented in whole or 
in part by the said proceeds) bore to the 
cargo on board paying freight And it is 
further ordered and adjudged, that for the 
purpose of such contribution, the said ship 
bfe estimated at her value at her port of de- 
parture, when the voyage in the pleadings 
mentioned commenced: such value to be 
proved on the part of the libellants, subject 
to such deduction for wear and tear up to 
the time of her loss, as on the part of the 
claimants shall be proved to be reasonable; 
and also deducting all sums received by the 
libellants on sale of said ship, or any part of 
her tackle or apparel, after the stranding In 
the pleadings mentioned. And it is further 
ordered and adjudged, that the cargo laden 
on board be valued for the purpose of con- 
tribution, at the prices stated in the Invoice 
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and bills of lading thereof, or either, if both 
cannot be produced, deducting therefrom 
salvage and other necessary charges incui- 
red in consequence of the wreck of said ship. 
And it is further ordered and adjudged, that 
the freight of the said ship be contributed 
for at its gross value, and that the freight 
saved after the wreck also contribute at its 
gross value, being the amount contributed 
for in the general average, deducting there- 
from all necessary expenses incurred (if any) 
subsequent to the wreck aforesaid. And it 
is further ordered and adjudged, that it be 
referred to the clerk of this court (or, at the 
option of the parties, to an auditor, to be se- 
lected by their respective proctors) to adjust 
and state the average in this district, con- 
formably to the directions of this decree, 
and that on such reference the proof pro- 
duced on the hearing of the cause, and sudi 
other evidence as may be pertinent and com- 
petent naay be offered by either party, sub- 
ject to all legal exceptions. And it is fur- 
ther ordered and decreed, that on the coming 
in and confirmation of the report of the 
clerk, (or auditor,) the libellants may take 
and enter a final order, that the claimants, 
Josiah Macy and others, in the pleadings 
named, and holding in their hands part of 
the proceeds aforesaid, pay over to the libel- 
lants respectively the sum so reported to be 
due them, or the rateable proportion thereof, 
according to their respective insiu:ances, with 
interest thereon, from January 10, 1S42, to 
the amount of the said funds in their hands, 
if necessary for that pmrpose. And it is fur- 
ther ordered and decreed, that the libellants 
recover their costs to be taxed, to be paid 
out of said proceeds, but no decree or process 
by virtue, of the proceedings of foreign at- 
tachment is to be taken in personam against 
any party in the pleadings mentioned. 
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The M. W. WRIGHT. 
[Brown, Adm. 290; i 3 Chi. Leg. News, 313.] 
District Court, E.. D. Michigan. March, 1871. 
Seamen's Wages— Act of 1790 CossTRnED~PBO- 

CEEDING BY SUAIMOSS— ATTACHMENT. 

1. The provisions of section 6 of the merchant 
seamen's act of 1790 [1 Stat. 131], with respect 
to the recovery of wages, apply only to the class- 
es of vessels enumerated in the first section of 
the act 

2, The proceedings by summons to the master, 
provided for in section 6, are cumulative and op- 

1 [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 
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tional, and the party may resort to an attach- 
ment in the first instance. 
[Approved in The Waverly, Case No. 17,301. 
Cited in Murray v. The F. B. Nimick, 2 
Fed. 88; The Edwin Post, 6 Fed. 208; The 
Frank C. Barker. 19 Fed. 334.] 

On exception to answer, and motion to 
expunge. 

The libel was for seaman's -n-ages. The 
answer, by its first, second, and third al- 
legations, ignored the hiring of libellants, 
the rate of wages, and the rendering of the 
services as alleged in the libel, but on in- 
formation and belief, disputed the validity 
of libellant's claim, and in general terms 
denied the jurisdiction of the court. The 
fourth allegation of the answer was in the 
following words: "Fourth: These respond- 
ents allege, upon information and belief, 
that the said steamer, during the season of 
1870, was employed ia running from the 
port of Bay City, Michigan, to the port of 
Pine River, Jlichigan, making the round trip 
from said Bay City to said Pine River and 
return once in each twenty-four hours, and 
that during said season she made no trip or 
voyage except between said ports as afore- 
said; that since on or about the 4th day of 
August Jast, said steamer has been tied up 
and remained idle at the port of Bay City 
aforesaid, until about November 1st, 1870, 
and during that time made no trip or voyage 
whatever, and that none of the preliminary 
steps or proceedings provided for and re- 
quired by the sixth section of the act of 
congress, passed the 20th day of July, A. D. 
1790, entitled 'An act for the government 
and regulation of seamen in the merchant 
service,' has ever been taken, or complied 
with by the said libellants, or any person 
on their behalf; and these respondents there- 
fore submit that the said libellants ought 
not to have or maintain their said libel, and 
they pray that they may be allowed to have 
the same benefit of this abjection and de- 
fense as if the same had been especially 
pleaded to the jurisdiction of this court in 
this proceeding." The exception and motion 
to expunge related solely to this fourth al- 
legation, and w^ere based upon the alleged 
reason that the allegations of said article 
"set forth no defense to said libel or any 
part thereof." 

H. B. Brown, for libellant. 
Hoyt' Post, for claimant. 

LONG YEAR, District Judge. The ques- 
tions discussed upon the argument of the 1 
exception and motion, and which are for 
decision, are: 1. Does this case fall within r 
the purview of section G of the act of 1790 
(1 Stat. 131)? 2. If the case is within the 
purview of said section, then do the pro- 
visions of the section relating to commence- 
ment of suits by seamen for recovery of 
wages, supersede the law in force at the 
time the 'act was passed, or ai-e those pro- 
visions merely cumulative and optional? 
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Section 6 is in the following words: "That 
every seaman or mariner shall be entitled to 
demand and receive from the master or com- 
mander of the ship or vessel- to which they 
belong," (he belongs) "one-third part of the 
wages which shall be due him at every port 
where such ship or vessel shall unlade and 
deliver her cargo before the voyage be end- 
ed, unless the conti-ary be expressly stipu- 
lated in the contract; and as soon as the 
voyage is ended, and the cargo or ballast be 
fully discharged at the last port of delivery, 
every seaman or mariner shall be entitled 
to the wages which shall be then due ac- 
cording to his contract, and if such wages 
shall not be paid within ten days after such 
discharge, or if any dispute shall arise be- 
tween the master and seamen or maxiners, 
touching the said wages, it shall be lawful 
for the judge of the district" (or a commis- 
sioner appointed by the circuit court, as 
amended by the act of August 23, 1842,-5 
Stat. 516), "where the said ship or vessel 
shall be, or in case his residence be more 
than three miles from the place, or of his 
absence from the place of his residence, 
then for any judge or justice of the peace, to 
summon the master of such ship or vessel to 
appear before him to show cause why process 
should not Issue against such ship or vessel, 
her tackle, furniture, and apparel, according 
to the course of admiralty courts, to an- 
swer for the said wages; and if the master 
shall neglect to appear, or appearing, shall 
not show that the wages are paid, or other- 
Avlse satisfied or forfeited, and if the matter 
in dispute shall not be forthwith settled, In 
such case the judge" (commissioner), "or 
justice, shall certify to the clerk of the court 
of the district, that there is sufficient cause 
of complaint whereon to found admiralty 
process, and thereupon the clerk of such 
court shall Issue process against the said 
ship or vessel, and the suit shall be pro- 
ceeded on in the said court and final judg- 
ment be given according to the course of ad- 
miralty courts In such cases used; and In 
such suit all the seamen or mariners (having 
cause or complaint of the like kind agains't 
the same ship or vessel), shall be joined as 
complainants; and it shall be incumbent on 
the master or commander to produce the 
contract and log-book, if required, to ascer- 
tain any matters in dispute; otherwise, the 
complainants shall be permitted to state the 
contents thereof, and the proof of the con- 
trary shall lie on the master or commander: 
but nothing herein contained shall prevent 
any seaman or mariner from having or 
maintaining any action at common law for 
the recovery of his wages, or from immedi- 
ate process out of any court having ad- 
miralty jurisdiction, wherever any ship or 
vessel may be found, in case she shall have 
left the port of delivery where her voyage 
ended, before payment of the wages, or in 
case she shall be about to proceed to sea 
before the end of the ten days next after 
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the delivery of her cargo or ballast." I have 
quotea this section in full for the reason 
that there are expressions interspersed all 
through it plainly indicating to my mind 
the true interpretation to be given of it. 
The act is entitled "An act for the govern- 
ment and regulation of seamen in the mer- 
chant service." Section 1 provides that 
"every master or commander of any ship 
or vessel bound from a port in the United 
States to any foreign port, or of any ship 
or vessel of the burden of fifty tons or up- 
Avards, bound from a port in one state to a 
port in any other than an adjoining state, 
shall, before he proceed on such voyage, 
make an agreement in -writing, or in print, 
with every seaman or mariner on board 
such ship or vessel," etc. Then,, after pro- 
viding what shall be the prices or wages to 
be paid by any master or commander to 
every seaman or mariner he shall carry out 
"without such contract or agreement being 
first made and signed," and for a forfeiture 
by such master or commander of twenty 
dollars for each seaman or mariner so car- 
ried out, section 1 closes as follows: "And 
such seaman or mariner, not having signed 
such contract, shall not be bound by the 
regulations, nor subject to the penalties and 
forfeitures, contained in this act." Now, it 
is apparent, that if section 6 is intended to 
provide for the same class of cases as is 
specified in section 1, then the case under 
consideration does not fall within the pur- 
view of section 6, because the vessel was 
not a vessel "bound from a port in the Unit- 
ed States to any foreign port," nor "from 
a port in one state to a port in any other 
than an adjoining state." 

Mr. Sedgwick, in his treatise on Statutory 
and Constitutional I^aw (page 237) says, "It 
is an ancient and well settled rule, that where 
any cause of doubt arises, although apj)arent- 
ly the doubt attaches only to a iiarticul;u' 
clause, the whole statute is to be talcen to- 
gether, and to be examined, to arrive at the 
legislative intent." Applying this rule to the 
act in question, we find that by section 1 a 
certain contract or agreement is required to 
be entered into between the master or com- 
mander and the seamen, and the class of ves- 
sels and kind of voyages defined to which 
that requirement shall apply. By a subse- 
quent part of the same act (section 6 above 
quoted), we find cei*tain rights conferred upon 
seamen and mariners as to demanding and 
receiving wages during the voyage, and cer- 
tain regulations prescribed for the collection 
of what may be due them on the termination 
of the voyage, by the express reference to 
"the voyage," and "the contract" If section 
6 stood by itself— if it was all there was of 
the act— the language used, "the voyage," and 
"the contract," would at once suggest the idea 
of something lacking, and an incompleteness 
of expression and meaning. What "voyage?" 
what "'contract?" We might infer, and 
should be under the necessity of inferring. 
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however great a grammatical inaccuracy, it 
would involve, that it meant any voyage in 
which such ship or vessel was or had been en- 
gaged, and any contract relating to such voy- 
age. But when we find section 6 embodied in 
an act in other parts of which a certain class 
of voyages are defined, and a certain contract 
is prescribed and required to be entered into, 
the meaning of the language used in section 
at once becomes plain, full, and consistent, 
and we are not only under no necessity of re- 
sorting to inference, but are not allowed to 
do so under the well settled rule of construc- 
tion above laid downi Sections 1 and 6 are 
but parts and parcels of one general system 
adopted by congress for the government and 
regulation of seamen in the merchant service 
(as expressed in the entitling of the act) in 
the class of cases therein specified. It is for- 
eign to the plain object and intent of the act. 
and it is unnecessary, unnatural, and far 
fetched to attempt to put upon section 6 any 
otlier construction. Section 6, standing alone, 
is also incomplete and inconsistent in another 
respect, but which incompleteness and in- 
consistency not only entirely disappear, but 
the provisions of that section become hai'- 
monious and perfect when interpreted in the 
light of the last clause of section 1. Thus, the 
idea of the existence of a written or printed 
contract is so impressed upon section 6 by the 
language used throughout, that the rights of 
seamen prescribed by, and the procedure pro- 
vided for the enforcement of such rights, can 
hardly be conceived of under said section, in 
a case in which there is no such written or 
printed contract. It is impossible to read the 
section without that impression being pro- 
duced upon the mind. It is spoken of as "the 
conti-act," and "his contitict," as containing 
express stipulations, as determining the 
amount due, as something to be produced, 
and of which the contents may be stated; 
and it is so spoken of in the same manner and 
evidently in the same sense as it is in every 
other part of the act, and in such parts, too, 
as without doubt relate to the written or 
printed contract prescribed in section 1. 
Therefore, standing alon'e as a law to apply 
to all cases of collection of seamen's wages, 
the section is incomplete and inconsistent. 

Now let us interpret section 6 as a part of 
a system of which section 1 also constitutes 
a part. The last clause of section 1 provides 
as follows: "And such seaman or mariner, 
not having signed such contract, shall not be 
bound by the regulations, nor subject to the 
penalties and forfeitures contained in this 
act" We can now see clearly why section 6 
should, and is consequently made to cover 
only such cases as arise upon written or print- 
ed contracts, and why It makes no provision 
for any other class of cases. It is because, 
and only because, by the provisions of the 
clause of section 1 above quoted, seamen not 
signing such contract ax*e not subject to any 
of the provisions of the act of which section 
6 is a part Interpreting section 6 then as a 
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part of one system, of whicli section 1 is 
also a part, it again becomes complete, har- 
monious and consistent See, also, Cooley, 
Const. Lim. 55, 57, 

I liave been referred by counsel to no adju- 
dicated cases involving the point under con- 
sidei-ation, and it is beUeved there are none 
repoi-ted. Judges Betts, Conkling, and Bene- 
dict have alluded to it, however, in their sev- 
eral treatises on admiralty practice. Judge 
Betts (Betts, Adm. 67) adopts the constraction 
that the provisions of section 6 refer exclu- 
sively to the class of cases specified in section 
1. Judge Conkling (2 Conk. Adm. 68) expi-ess- 
es a doubt, and on account of such doubt, 
and for reasons based upon certain provisions 
of the act of Febniary 26, 1845 [5 Stat. 726], 
extending the jurisdiction of the district 
courts to certain cases arising on the Lakes, 
says he had applied the provisions of the 
sixth section indiscriminately to all vessels 
embraced l)y the act of 1845; that is to ves- 
sels of twenty tons burden and upwards. He 
does not discuss the question at all independ- 
ently of the provision's of the act of 1845, and 
it is quite appai-ent that his doubt as to the 
true interpretation of section 6, and his dis- 
agreement from Judge Betts in his practice 
under it, arose more on account of the diffi- 
culties he thought he perceived in the appli- 
cation of Judge Betts' interpretation of sec- 
tion 6 to certain cases arising xmder the act of 
1845, than to anything found In section 6 in- 
dependently of the act of 1845. Saying noth- 
ing of the propriety or soundness of resorting 
to an act of congi-ess passed fifty-five years 
after a former act in order to arrive at the 
legislative intent of such former act, I have 
simply to observe that, it now being conceded 
that the act of 1845 is obsolete, and that there 
is no distinction between the jurisdiction of 
the admiralty on the liakes and on tide water, 
it is to be presumed that that learned judge 
would now adopt the same reasonable inter- 
pretation of section 6 as that adopted by 
Judge Betts, and would conform his practice 
to such interpretation. Mr. Benedict (Ben. 
Adm. 507) goes a little further than Judge 
Conkling. He says, speaking of the practice 
in cases for collection of seamen's wages, as 
founded on the act of 1790: "This is beUeved 
to embrace all vessels not in the national 
naval service. The first three sections of the 
act relate to vessels and voyages of a particu- 
lar character, but other sections of the act 
embrace 'any ship or vessel,' 'any seaman or 
mariner,' and the careful use of different 
phraseology for different purposes in the dif- 
ferent sections, shows that the language, in 
eveiy case,, was intended to have its appro- 
priate force." But then in this immediate 
connection the learned judge adds: "The law 
as administered under this act in the South- 
em district of New York, will be found very 
fully laid down in Betts' Practice, pages 59 
to 68." Although the learned judge comments 
somewhat further upon the practice as adopt- 
ed by Judge Betts, he nowhere alludes to the 
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difference of views between them, as to the 
class of cases to which section 6 applies. This 
circumstance, as well as others which be- 
come apparent to any one examining the mat- 
ter closely, such as the fact that the ref ereuce 
made is not to section 6 specially, but gener- 
ally to "other sections of the act" (other than 
the first three sections), while the question 
arises upon section 6 alone; also, that the lan- 
guage quoted by him as the words of the act 
upon which he bases his opinion, are inaccu- 
rate as applied to section 6,, and the more im- 
portant fact that he fails entirely to consider 
the language quoted, or any like language 
used in section 6, in connection with and in 
the light of the context, all tend strongly to 
show that this learned judge and author did 
not bring to bear upon the question that olaze 
sci-utiny and intelligent discrimination which 
usually characterize his writings and opin- 
ions. The subject-matter of section 6 is intro- 
duced as follows: "That eveiy seaman or 
mariner" (general terms, it is true) "shall be 
entitled to demand and receive from the 
master or commander of the ship or vessel 
to which they" (he) "belongs, one-third part 
of the wages which shall be due to him at 
every port where such ship or vessel shall un- 
lade and deliver her cargo before the voyage" 
(qualification No. 1— what voyage? See sec- 
tion 1) "be ended, unless the contrary be ex- 
pressly stipulated in the contract" (qualifica- 
tion No. 2— what contract? See section 1). 
And so throughout the whole section qualifi- 
cations occur which can be satisfactorily ex- 
plained and understood only by reference to 
section 1, and by the application of those old 
and well-settled canons of interpretation and 
constraction of statutes to which I have al- 
ready alluded. 

Upon the whole, therefore, I am of the opin- 
ion, as to the first question stated, that the 
provisions of the sixth section of the act of 
1790, for the government and regulation of 
seamen in the merchant service (1 Stat. 131), 
are to be considered as referring exclusively 
to those voyages preparatory to which the 
master or commander is required, by the first 
section of the act, to make an agreement in 
writing with the seamen. From this it fol- 
lows that the voyage or voyages in which the 
wages claimed by the libellants in this case 
are alleged to have been earned, not being 
voyages from a port in the United States to 
some foreign port, or from a port in one state 
to a port in any other than an adjoining state, 
as specified in section one of the act, but, on 
the contrary, to and from ports in the same 
state, the case does not fall within the pur- 
view of section 6; and hence that the excep- 
tion to artide 4 of the answer is well taken. 

I am also of opinion, under the second ques- 
tion stated, that the proceedings prescribed 
by section 6 are merely cumulative and op- 
tional ; and consequently, even if the case were 
within the purview of section 6, the exception 
would be well taken. But as the exception 
is disposed of upon the first question, I shall 
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not enter into any extended discussion of the 
second. It is an old and -well-settled rule of 
construction, that "where a right or remedy 
exists at common law, and a statute is passed 
giving a new remedy, without any negative, 
•express or implied, upon the old common law, 
the party has his election either to sue at com- 
mon law, or to proceed upon the statute." 
Sedg. St & Const. Law, 93, 125, 401, 402, and 
the numerous cases cited. This rule is appli- 
cable to the remedies under the maritime law 
as well as the common law. When the act of 
1790 was passed, it was lawful for. seamen 
to commence suit in rem in the admiralty by 
libel, and arrest the vessel in the first in- 
stance. The act of 1790 simply malies it law- 
ful, in certain specified cases, to proceed by 
summons in the first instance, as preliminary 
to the libel and arrest There is no provision 
expressly negativing the old law, and the 
language used in conferring the right to such 
new proceeding is certainly very far from 
implying such negative. The rule of construc- 
tion above quoted, therefore, applies with its 
fuU force. This same rule of construction 
has been applied in mnnerous cases to another 
branch of the act of 1790, viz., that relating 
to desertion of seamen; and it may be now 
regarded as well settled that the maritime 
law of desertion is not superseded by the 
statute, notwithstanding the latter defines 
and prescribes punishment for desertion in 
some respects different from the offense and 
its punishment as defined by the former; 
and hence it is optional with the pai*ty injured 
to proceed under the maritime law, or under 
the statute. I can see no good reason why the 
same rule should not apply to the provisions 
of section 6, so far as it prescribes a mode of 
procedure for collection of seamen's wages. 

I hold, therefore, that the preliminary pro- 
ceedings by summons, &c., prescribed by sec- 
tion 6 of the act of 1790, are cumulative, and 
In addition to the ordinary proceedings by 
libel, according to the admiralty practice, and 
may be resorted to or not at the option of the 
libellant. See Judge Sprague's opinion in the 
case of The William Jarvis [Case No. 17,697], 
In which this question is fully and ably dis- 
cussed, and the above views and conclusions 
are fully maintained. The exceptions are al- 
lowed. Motion granted. 
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Case KTo. 9,984. 

In re MY33RS. 

[2 Hughes (1877) 230.] i 

Circuit Court. D. Maryland. 

Baskruptot — Assignment op Propektt— TJkdeb 
Decree op State Coort— Void Preference. 

1. A trustee, who had misappropriated a fund 
intrusted to his management, and so turned it 



1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



CCase No. 9,984) MYERS 

over as filially to invest it in property in his 
own name, finally is adjudicated a bankrupt; 
but, within sis months before adjudication, he 
had executed a deed of this property tot certain 
proper purposes in obedience to a decree in 
equity of a state court, before which he was 
sued as trustee. Held, that this assignment was 
not such as is meant to be declared void by 
section 5129 of the Revised Statutes of the 
United States (section 35 of the bankruptcy 
act of congress [14 Stat 534]). 

2. An assignment within sis months of bank- 
ruptcy, of real estate acquired before he be- 
came trustee, but paid for out of funds ac- 
quired under the trust, was not such an act as 
section 35 makes void. 

" [Appeal from the distiict court of the Unit- 
ed States for the district of Maryland.] 

Petition for review in circuit court. This 
was a petition on the part of certain creditors 
of Andrew J. Myers to the district court to 
have him adjudicated a bankrupt. 

The acts of banki-uptcy set forth in the 
petition are, that within six calendar months 
preceding the date of the petition the alleged 
bankrupt, being seized and possessed of cer- 
tain real estate in the district, made an as- 
signment thereof to a certain Edward P. 
Suter, trustee, with intent to hinder, delay, 
and defraud his creditors. The deed is dated 
the 10th day of April, 1876, and it is not 
disputed that Myers executed and delivered 
it It is then alleged that Myers, about the 
28th day of March, 1876, suffered and pro- 
cm'ed his property to be taken upon legal pro- 
cess in favor of Suter, trustee. After the 
hearing of the petition, and an examination 
of the facts, the district court refused to de- 
clare Myers a bankrupt, and this is an appeal 
to the supervisory jurisdiction of the circuit 
court 

The facts pertinent to the questions to be 
here considered appear to be that Myers, 
about the 21st of December, 1860, by the cir- 
cuitcourt of Baltimore county, in a cause there 
depending, in which he and his wife were 
complainants, and a certain Thomas J. Grif- 
fith, together with certain infant children of 
the complainants et al., were defendants, was 
appointed trustee to execute the trusts con- 
tained in the will of a certain Edward Grif- 
fith, and as such trustee took possession of a 
large amount of real and personal propeity. 
It further appears that in total disregard of 
his obligations as trustee, he squandered a 
large part of the trust property, and by many 
changes, sales, and transfers, had managed 
to get the most of that left and that which 
was piurchased with the proceeds of sale of 
such as in violation of his trust he had sold, 
invested in his own name. These facts com- 
ing to the linowledge of the cestuis que trust, 
about the 13th of March, 1876, they filed a 
petition in the cause depending in the circuit 
court of Baltunore coimty, setting them forth, 
and asking to have a new trustee appointed, 
and that Myers should be made to account 
Myers, about the 2Sth of March, 1876, an- 
swered this petition, admitting the facts al- 
leged, the truth of which could not be denied. 
The state court, on the same day, passed a 
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decree removing Myers from Lis "trust, and 
appointed one Edward P. Suter tnistee in liis 
stead, Ttie decree directed Myers to surren- 
der and deliver all the tvnst property to the 
new trustee, together with all the property 
standing in his individual name, or held hy 
him individually, but really belonging to the 
trust estate, or for the purchase of which 
the trust funds were used and applied. In 
compliance with this decree Myers executed 
the deed of assignment which is here alleged 
as an act of bankruptcy. 

BOND, Circuit Judge. So far as the charge 
of the petition that Myers procured his prop- 
erty to be taken upon legal process is con- 
cerned, it seems to me it is easily settled 
The proof is pretty clear that until Myers 
came into possession of the trust property he 
had none of his own, or at least but little, and 
even if he had caused the petition on the part 
of his cestuis que trust to be filed, of which 
there is no proof, he could hardly be said to 
have procui'ed his own property to be tak&i 
in execution, for it was not his in any full 
sense. The assignment in obedience to a de- 
cree of a court of equity, which, if he had not 
made it immediately, ought to have sent him 
to prison at once for contempt, is not such an 
assignment as is contemplated by the 35th 
section of the banki-upt act. But proof is 
offered to show that one piece of property 
assigned by Myers to the trustee, Suter, was 
held by Myei-s in his own name antecedent to 
his appointment as tnistee of Edward Grif- 
fith's will, and the assignment of this piece of 
property which it is said is not within the 
terms of the decree of Baltimore county court 
is an act of banki-uptcy. Myei-s says, how- 
ever, in his examination, and there is nothing 
to contradict it, that he borrowed the money 
to purchase the property in question, and 
afterwards paid the lender with the money of 
Griffith's estate. This, it is argued, does not 
make the property in question part of the 
trust estate, because the money of the trust 
is not traced directly to investment in it. 
But surely it would be hard to adjudge that 
an act of bankimptcy which stands upon so 
doubtful a point of equity law. Myers was 
required by the decree of a court whose con- 
fidence he had grossly violated to convey to 
Suter all property in the purchase of which 
he had used funds of the trust estate com- 
mitted to his care. He had not, perhaps, in 
this instance taken the actual money paid to 
him as trustee to pay for this particular piece 
of property, but he repaid the loan which he 
had made in order to its purchase with trust 
funds. It is not unlikely, had he not done 
as he did, and made the transfer, Baltimore 
county court would have imprisoned him till 
he complied with the decree, and would havo 
ruled, as it should have done, all doubtful 
questions of equity against the faithless trus- 
tee, leaving their final determination to await 
the suit of some injured creditor. We do 
not think this, under the circumstances and 



facts shown, was an act of bankruptcy on the 
part of Myere. There is nothing else alleged 
in the petition of these creditors as an act of 
bankruptcy which is set out with any par- 
ticularity. Proof has been offered here, how- 
ever, of an assignment of an interest in an 
insurance company; but as that assignment 
I was not specifically set forth in the petition, 
{ or mentioned in any way, so as to give the 
I bankrupt notice that he was to be held to 
answer it, no proof of it was allowed to be 
given in the district court, but was properly 
refused. I think the judgment of the dis- 
trict court was correct, and that this petition 
should be dismissed. 
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Case No. 9,985. 

MYERS V. COTTRILL. 

[5 Biss. 465.] 1 

Circuit Court, E. D. Wisconsin. Oct., 1873. 

ixnkbepehs— llabimty fok loss— commekciai.. 
Tbavhker — Negligence — Action by Hus- 
band FOK Pkopektv of Wife. 

1. Where a guest at a hotel takes to hi& 
room valuable articles of merchandise and keeps 
them there for show and for salo, invitinp: pur- 
chasers to examine them, the hotel-keeper is 
relieved as to such merchandise from the special 
liability of the common law. 

2. The fact that such guest sleeps in the room 
does not alter this rule. 

b. The statute of Wisconsin does not alter 
tliis rule, for that did not contemplate the case 
of guests bringing quantities of merchandise to 
be placed in the safe, nor did it intend to com- 
pel an innkeei)er to receive whatever merchan- 
dise his guests might choose to bring, nor to 
provide a safe to contain it. 

4. These rules will not, however, under either 
the common law, or the statute, excuse the inn- 
keeper for the negligence of either himself or 
his servants. 

5. The innkeeper, knowing that such goods, 
were in the room, should use reasonable dili- 
gence with reference to the condition and value 
of the property. 

G. Negligence is a relative term, depending 
very much upon the circumstances of each case, 
and is frequently a mixed question of law and 
of facL 

7. Property belonging to the wife mav be re- 
covered for in an action brought bv the hus- 
band, provided it was given to the wife by the 
husband. 

8. The fact that the property of the wife was- 
m the same room with the merchandise does- 
not alone prevent him from recovering. 

9. The innkeeper in order to avail himself of 
the state statute as a defense must show that 
he has literally complied with it. 

This was an action by Samuel Myers- 
against William H. Cottrill, the proprietor 
of the Plankinton House in Milwaukee, to re- 
cover the value of cei-tain property alleged 
to have been stolen from his room in the 

1 [Reported by Josiah H. Bissell, Esq., and. 
here reprinted by permission.] 
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PlankintOE House, on the 29th of May, 1872. 
The plaintiff and his brother were partners 
in business in Boston, and were in the habit 
of tailing to different parts of the country for 
sale various articles of jewelry, which when 
thus taken were charged to the person taking 
it, and he was considered accountable to the 
firm for it The plaintiff and his wife arrived at 
the Plankinton House on the 27th of May, 
1872, and were assigned to room No. 80, on the 
third floor of the hotel, to which room were 
sent his trunks and certain packages, for- 
warded to him by express, containing a large 
quantity of watches, chains and various kinds 
of jewelry, of the value of from $15,000 to 
$16,000. The admitted object of the plain- 
tiff's visit was to dispose of this propexty in 
the ordinaiy course of business, and immedi- 
ately after his arrival he took part of it out 
of his trunks and arranged it in his room and 
from that time forward displayed it from 
time to time to different persons, and sold a 
considerable quantity of it. Either the plain- 
tiff or his wife were in tlie room regularly 
except when absent at their meals. On the 
morning of the 29th of May, between eight 
and nine o'clock, the plaintiff and his wife 
left their room to go to breakfast, leaving it 
in its usual condition, locking the door, and 
taking the key with them. On their return, 
in about twenty minutes, they found the door 
open, papers strewn on the floor and sev- 
eral empty watch-cases scattered about, the 
trunks open, having the appearance of having 
been rifled of their contents, and watches 
and jewelry of the value of about $4,000 
missing. The alarm was immediately given, 
the police called and an examination of the 
apartment made by them, but no clew was 
found to the perpetrators of the robbery. 
There was no appearance that the door had 
been broken open, and a key which on trial 
was found to open the door was discovered 
upon the bureau. In addition to this jewel- 
ry, there was also taken a gold watch and 
jewelry belonging to the plaintiff's wife, of 
the value of $400. 

The statute of Wisconsin concerning inn- 
keepers, which was relied upon by the de- 
fense, is as follows: 

"Sec. 71. No innkeeper in this state, who 
shall constantly have in his inn, an Iron safe, 
in good order, and suitable for the safe cus- 
tody of money, jewelry, and articles of gold 
or silver manufacture, and of the like, and 
who shall keep a copy of this act printed by 
itself, in large, plain English type, and 
framed, constantly and conspicuously, sus- 
pended in the office, bar-room, saloon, read- 
ing, sitting and parlor room of his inn, and 
also a copy printed by itself in ordinary size 
plain English type, posted upon the inside 
of the entrance door of every public sleep- 
ing room of his inn, shall be liable for the 
loss of any such articles aforesaid, suffered 
by any guest; unless such guest shall have 
first offered to deliver such property lost by 
him to such Innkeeper for custody in such 



iron safe, and such innkeeper shall have re- 
fused or omitted to take it and deposit it in 
such safe for its custody, and give such guest 
a receipt therefor. 

"See. 72. * * * Any innkeeper shall 
be liable for any loss of any guest in his inn, 
eaxised by theft or gross negligence of the 
innkeeper, or any of his servants, anything 
to the contrary thereof in this act notwith- 
standing." 2 Tayl- St. Wis. 1S71, pp. 1602. 
1GG3. 

It was conceded that the notice required by 
law to be posted in every room was not post- 
ed in the room occupied by the plaintiff, 

Winfield Smith, for plaintiff. 

1. The innkeeper is the insurer of the prop- 
erty of the guest within the inn. Hulett v. 
Swift, 42 Barb. 230, on appeal, 33 N. Y. 571; 
Calye's Case, 8 Coke 32; Mason v. Thomp- 
son, 9 Pick. 280; Sibley v. Aldrieh, 33 N. H. 
553; Richmond v. Smith, 8 Barn. & 0., 9; 
Piper V. Manuj-, 21 Wend. 282; Morgan v. 
Ravey, 6 Hurl. & N. 265; Ramaley v. Ice- 
land, 43 N. Y. 539; Stanton v. Leland, 4 B. D.- 
Smith, 88; CasMll v. Wright, 6 El. & Bl. 891; 
Shaw V. Berry, 31 Me. 478; Clute v. Wig- 
gins, 14 Johns. 175; Bennet v. Mellor, 5 Term 
B. 273; Wilkins v. Earle, 44 N. Y. 172; Haw- 
ley V. Smith, 25 Wend. 642"; Buitows v. 
Trieber, 21 Md. 320; Thickstun v. Howard, 8 
Blackf. 535; Taylor v. Monnot, 4 Duer, IIG. 

2. At all events he is liable for any negli- 
gence, and a loss is prima facie evidence of 
negligence. McDaniels v. Robinson, 26 Vt 
316; Gile v. Libby, 36 Barb. 70; Johnson v. 
Richardson, 17 111. 302; Laird v. Eichold, 10 
Ind. 212; Kiston v. Hildebrand, 9 B. Mon. 72. 

3. The liability extends to goods and mer- 
chandise, as well as to the guest's personal 
baggage. Calye's Case, 8 Coke, 32; Johnson 
V. Richardson, 17 111, 302; Richmond v. Smitli, 
8 Bam. & C. 9; Piper v. Manny, 21 Wend. 
282; Hawley v. Smith, 25 Wend. 642; Clute v. 
Wiggins, 14 Johns. 175; Farnworth v. Pack- 
wood, 1 Starkie, 249; McDaniels v. Robinson, 
26 Vt 333; Newson v. Axon, 1 McCord, 509; 
Armistead v. White, 6 Eng. Law & Eq, 349; 
Mason v, Thompson, 9 Pick. 280; Morgan v. 
Ravey, 6 Hurl. & N. 265; Taylor v. Monnot, 
4 Duer, 116; Berkshire Woollen Co. v. Proc- 
tor, 7 Gush. 417; Needles v. Howard, 1 B. D. 
Smith, 54; Burgess v. Clements, 4 Maule & 
S. 306; Bennet v. Mellor, 5 Term R, 273; 
Towson V. Havre de Grace Bank, 6 Har. & 
J. 47; Kiston v. Hildebrand, 9 B, Mon. 72; 
Wilkins v. Eai-le, 44 N. Y. 172; Hulett v. 
Swift, 33 N. Y. 571; Bendetson v. French, 
46 N. Y. 266; Houser v. TuUy, 62 Pa. St. 92; 
Kellogg V. Sweeney, 1 Lans. 397, 46 N. Y. 
291, 293. See JIanning v. Hollenbeck, 27 
Wis. 202. 

4. Slight, or even considerable negligence 
of guest does not exonerate innkeeper. Clas- 
sen V. Leopold, 2 Sweeney, 705; Shoecraft v. 
Bailey, 25 Iowa, 553; Wilkins v, Barle, 44 
New York, 172; Cashill v. Wright, 6 El, & Bl. 
891; Buddenberg v, Bennei, 1 Hilt. 84; Rich- 
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mond V. Smith, 8 Bam. & 0. 9; Profilet v. 
Hall, 14 La. Ann. 524; Berkshire Woollen 
Co. V. Proctor, 7 Cush. 417; Woodward v. 
Birch, 4 Bush, siO; Quinton v. Courtney, 1 
Hayw. (N, 0.) 40; Burrows v. Trieber, 21 
lid. 320. 

. 5. Even if personal and actual notice to 
the guest of the safe, etc., would bring the 
case within the statute, so as to relieve the 
innkeeper (Pm-vis v. Coleman, 21 N. Y. Ill), 
nothing short of such notice would have that 
effect (Lima v. Dwinelle, 7 Alb. Law J. 44; 
BodweU V. Bragg, 29 Iowa, 232; Richmond T. 
Smith, 8 Bam. & C. 9). 

6. Though a guest may become his own in- 
surer by taking exclusive charge of his room, 
yet the innkeeper is not relieved merely be- 
cause he gives the guest a key. More espe- 
cially, when as in this case, the keys of other 
rooms in the hotel imlock the plaintiff's door. 
Farnworth V. Packwood, 1 Stai'kie, 249; New- 
son V. Axon, 1 McCord, 509; Epps v. Hinds, 
27 Miss. 657; Berkshire Woollen Co. v. -Proc- 
tor, 7 Cush. 417; Pope v. Hall, 14 La. Ann. 
324; Johnson v. Richardson, 17 111. 302; Bur- 
gess v. Clements, 4 Maule & S. 306. 

7. The innkeeper's liability extends to prop- 
erty brought into the hotel by the guest, 
though it belong to others. Johnson v. Rich- 
ardson, 17 HI. 302; Epps v. Hinds, 27 Miss. 
057; Berkshire Woollen Co. v. Proctor, 7 
Cush. 417; Needles v. Howard, 1 E. D. Smith, 
54; See Manning v. HoUenbeck, 27 Wis. 202. 

8. The merchandise in question was com- 
mitted to the plaintiff by the firm of which 
lie was a partner, charged to his account, 
and is to be accounted for by him, and al- 
though the partner has an equitable interest, 
the plaintiff may properly sue alone, as en- 
titled to the sole custody, and as "trustee of 
an express trust" under the Wisconsin stat- 
ute, which is taken from the New York Code. 
Rev. St. Wis. p. 858, c. 122, § 14; Kimball v. 
Spicer, 12 Wis. 668, 671; Gardinier v. Kel- 
logg, 14 Wis. 605; People v. Norton, 9 N. Y. 
176; Mintum v. Main, 7 N. Y. 220. 

9. The letter of the plaintiff offered in evi- 
dence does not prove a contract. If it is 
evidence of a contract, such contract is not 
champertous. "Such an agreement is nei- 
ther unlawful, immoral, nor disreputable." 
AUard V. Lamirande, 29 Wis. 502. 508. 

Cary & Cottrill. for defendant 

DRUMMOND, Circuit Judge, after stating 
the facts, charged the jury as follows: The 
counsel for the defendant insist that he is 
not liable for the merchandise stolen, be- 
cause at the time of the alleged loss it be- 
longed jointly to the plaintiff and his part- 
ner. But as I understand the facts, although 
there was no absolute sale of the property by 
the firm to the person who thus took it for 
sale, it was nevertheless considered as in Ms 
custody and to be accounted for by him to 
the firm in any event. This being so, the 
court instructs you that inasmuch as the 



property was within the custody and control 
of the plaintiff, he was a trustee of the prop- 
erty, accountable to the firm, and therefore 
can maintain an action for it in his own 
name. 

The defendant was an innkeeper at' the 
time. He was subject to the law applicable 
to innkeei>ers as to the property of guests in 
his house, either under the common law or 
the statute law of this state. And the first 
question is, whether he was liable for the 
property, confessedly mere merchandise and 
not ordinary baggage of the plaintiff and 
his wife, which was in their room at the time 
they were the guests of the house. 

The general rule of the common law un- 
doubtedly was and is that an innkeeper is 
responsible for the property of a guest 
brought within the house, or within that 
which may fairly be considered as appur- 
tenant to the house, and so within his cus- 
tody. And perhaps it is not going too far to 
say that it is very nearly an absolute liabil- 
ity, that is he is boimd to see that the prop- 
erty is kept safe, as it is in his custody in 
contemplation of law. But conceding that 
to be the rule of the common law do the facts 
in this case change the rule? 

I think this is the true rule of law on the 
subject. If a person, going into a hotel as r 
guest, takes to his room not ordinary bag- 
gage, not those articles which generally ac- 
company the traveler, but valuable merchan- 
dise, such as watches and jewelry, and keeps 
them there for show and sale, and from time 
to time invites parties into his room to in- 
spect and to purchase, unless there is some 
special circumstance in the case showing 
that the innkeeper assumes the responsibility 
as of ordinary baggage, as to such merchan- 
dise, the special obligations imposed by the 
common law do not exist, and the guest, as 
to those goods, becomes their vendor and 
uses Ms room for the sale of merchandise, 
and really changes the ordinary relations be- 
tween innkeeper and guest. 

It is, we know, as a matter of experience 
ipipracticable for the landlord to notice and 
vouch for every person who goes into the 
room. The guest pei-mits them to stay as 
long as he pleases, and shows his goods and 
sells them to whomsoever he pleases. We 
must presume that it is not for that purpose 
that the innkeeper allows persons to come to 
his house and enter his rooms, and the fact 
that the vendor may sleep in the room I do 
not think changes the rule. Therefore the 
court will leave it to you as a question of 
fact to say whether or not the evidence 
brings the case within the conditions stated; 
that is, whether or not the plaintiff did use 
room No. SO as a place for showing and sell- 
ing his merchandise as such. If he did, in 
the absence of evidence proving the con- 
trary, then I think, as to that, the extraordi- 
nary obligations of the innkeeper did not ex- 
ist. 

One point to be considered is as to the ef- 
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feet of the special act of the legislature of 
this state as to the liability of innkeepers. It 
is a question not free from difficulty per- 
haps, but I am inclined to think that the law 
of Wisconsin did not contemplate the case 
of guests bringing to the inn quantities of 
merchandise to be placed in the safe. The 
law may be said to assume that there is a 
safe in the house, but it is not to be assumed 
that is was within the intention of the legis- 
lature that an innkeeper should have a safe 
so large as to retain any quantity of mer- 
chandise that guests might bring into the 
house, and thus turn the hotel into a ware- 
house. It is very difficult, undoubtedly, to 
decide precisely what meaning is to be at- 
tached to the language of the statute, when 
it speaks of "money, jewelry, and articles of 
gold and silver manufacture, and of the 
like," whether, in other words, it intends to 
include the ornaments which a lady, for ex- 
ample, may have, and from time to time wear 
about her person, and which may be and 
often are of very great value. I think, how- 
ever, that it is clear that it was not within the 
contemplation of the lawmakers to compel 
the Innkeeper to take in any quantity of mer- 
chandise, however bulky or valuable it might 
be, which the guests might choose to bring 
into the house. 

Here the plaintifiE brought into this house a 
large quantity of watches, chains, and other 
jewelry. They were confessedly not used 
either by himself or his wife as travelers, 
but he was there with them as a merchant 
selling goods, and I do not think the statute 
contemplates a case of that kind. So that it 
depends upon the general principles of law 
whether the defendant is liable for the mer- 
chandise if it were taken. 

Although in one aspect of the case the de- 
fendant might not be liable, still the fact that 
these articles were there as merchandise, 
and were exposed and sold in the manner 
stated, would not prevent the plaintiff from 
recovering the value of the property if there 
was any negligence on the part of the de- 
fendant or of his servants, for I am not pre- 
pared to go so far as to say that the principle 
which I have stated will excuse the innkeep- 
er for the negligence either of himself or of 
his servants. But that is a question to be 
determined by the jury under the instruc- 
tions of the court; for example, whether or 
not the defendant knew that the goods were 
there and shown and sold in the manner 
stated; whether or not he had provided the 
proper means of security for the goods. I 
will not .say that it was incumbent on the de- 
fendant if he knew they were there to keep 
a watchman in the hall and at the corners to 
watch the ingress and egress of every per- 
son that might come or go. But he should 
have used reasonable diligence with refer- 
ence to the condition of the property, as one 
whose duties and responsibilities may have 
been qualified by the special circumstances 
of the case, he being to some extent relieved 
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from the extraordinary responsibility of an 
innkeeper. 

And it is also proper for you to consider 
whether or not there was a key to the room, 
or whether there were keys of other rooms- 
that would open the door of No. 80, and 
which would enable any person or any guest 
In the house to enter the room, because, of 
course, a guest may be a thief as weU as an 
outside intruder or the servants of a hotel. 
Then if the defendant or his- servants were 
guilty of negligence, and of course if his 
servants abstracted the property, the de- 
fendant would be liable. 

Another question proper for the jury to 
consider is whether or not the plainilfC was 
himself guilty of any negligence. Negli- 
gence is a relative term depending very 
much upon the circumstances of each case. 
"We feel it our duty sometimes as a court to 
say, under conceded facts of a case, whether 
or not they constitute negligence, and to in- 
struct a jury absolutely that such facts do or 
do not constitute negligence. At other times,, 
it is a mixed question of law and of fact^ 
partly for the comrt and partly for the jury 
to determine, whether or not there is negli- 
gence in a given case. 

A person might be in a hotel as an ordinary 
guest, and protected in eveiy way in which 
a guest could be in his property, and yet 
might be guilty of such negligence as to pre- 
vent him from recovering for its loss. For 
example, if a man occupies a room in a hotel 
and goes out and leaves his door open, and 
on his table, exposed to view, a large sum of 
money, where persons are passing backward 
and forward in the hall, there perhaps would 
not be a difCerence of opinion. Every man 
would say the guest had no right to go out 
of his room and leave his door' open, and a 
large sum of money thus exposed, tempting 
the cupidity or the criminality of any person 
who might happen to see it. That may serve- 
as an illustration. I think that we may say 
that there is more care required of a guest 
in a hotel, where he has articles of great 
value in his room, and especially when he is: 
aware that it is known by many persons that 
they are there, than if he had but ordinai-y 
baggage. Now it is for you to say, taking 
the testimony of the plaintiff, whether there 
was any want of due care on his part which 
contributed in any way to the loss of this 
property. He says— and if that is true, and 
you believe that statement, of course it goes 
very far to show that there was a very con- 
siderable amount of care exercised as to the 
custody of this property— that either he or 
his wife was always there except when they 
went to their meals. 

It is insisted on the part of the defe-'dant 
that the value of the property which be- 
longed to the wife, and which it is alleged 
was taken, cannot be recovered in this ac- 
tion. I shall instruct you that it can be re- 
covered, provided you believe from the evi- 
dence that the property lo*st was given to the 
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wife by the husband. For it depends upon 
different rules from those stated in relation 
to the merchandise. It is said that there was 
about $400 worth of property of the wife 
taljen, one article of which was a very valu- 
able watch. 

I am not prepared to say that if the plain- 
tiff had those goods in the room, and was 
showing and selling them, and they together 
with other property belonging to his wife 
were taken, that circumstance alone would 
prevent him from recovering for the prop- 
erty of his wife. That may depend upon 
the construction to be given this special act 
of the legislature upon the subject. It is 
very difficult, as I have stated, to limit or 
qualify this act of the legislature so as to 
exclude the oi-dinaiy articles of ornament 
which a lady may be in the daily habit of 
wearing about her person. For example, I 
hardly think that it could have been the in- 
tention of the legislature to require every 
guest that entered a house to deposit his 
watch in the safe of tlie hotel. 

Jlr, Cottrill: Will your honor allow me to 
state that in a case at Madison the supreme 
court of this state expressly held that the 
legislative act covered the watch of the guest 
which he had put under his pillow. Stewart 
V. Pai-sons, 24 "Wis. 241. 

ra:E COURT: Very well. If the supreme 
court of this state has so held, and it is the set- 
tled law of this state, of course we may feel 
obliged to acquiesce in that decision, and to 
nile accordingly. I was about to say that I 
doubted very much whether it "\vas'the in- 
tention of the law to compel every man when 
he went to bed, instead of putting his watch 
under his pillow or somewhere where he 
could see the hour, to put it in the safe, but 
if the supreme court of this state has so de- 
clared, we will acquiesce in that decision. 
Our rule is to follow the decisions of the su- 
preme court of the state. I would like to 
«ee that decision. (Counsel produces it.) 
"Well, if that is the law of this state, then I 
think it my duty to say to you that before 
the innkeeper would be exempt from liability 
for the loss of the wife's property he must 
show that he has literally complied with the 
law. He must do all these things specified in 
the act, and prove them, in order to exempt 
himself from liability. And if this decision 
is to be received, and these facts are all 
proven, then I suppose that the innkeeper 
would not be responsible for the property of 
the wife. Otherwise he would be. Now, in 
regard to the wife's property, if tlie plaintiff 
has been guilty of negligence, of course the 
same rule would apply as I have stated it, 
and so if the defendant or his servants had 
been guilty of negligence, even if he had 
complied with the act of the legislature, be- 
cause the law excepts the negligence of the 
innkeeper or his servants. 

The jury returned a verdict of $456.15, the 
value of the watcl^ and jewelry belonging to 
ilrs. Myers, with interest. 
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MYERS V. DAVIS. 

[G Blatchf. 77.] i 

Circuit Court, N. D. New York. March 19, 
18G8. 

Pleadixg at Law — Assumpsit — Fokm of Deola- 
KATiox — Bad Counts — General Demukkek. 

1. The proper form of a declaration, in an 
action of assumpsit, in this court, commented 
on. 

2. A count in such a declaration, alleging a 
sale and delivery of property by a third party 
to the defendant, an agreement by the defend- 
ant to pay such third party so much money 
therefor, and an assignment of the claim of 
such third party to the plaintiff, but not al- 
leging that the defendant ever undertook or 
prouused tlie plaintiff to pay to him the whole or 
any part of the claim, is bad, on general de- 
murrer, 

3. A count in such a declaration, alleging a 
sale of property by the plaintiff and a third 
parly to the defendant, for so much money, 
and an agreement by the defendant to pav that 
sum therefor, but not alleging that the prom- 
ise was to pay at any snet-ified time, or on de- 
mand or request, and alleging that the defend- 
ant had not paid any part thereof to the plain- 
tiff or to such third party, that such third par- 
ty assigned his interest in the demand to the 
plaintiff, and that the defendant, in considera- 
tion of the premises, promised to pav such 
money to the plaintiff, but not alleging that 
the defendant promised the plaintiff, or that 
the promise was to pay at any particular time, 
or on demand or request, and not alleging any 
other consideration for the promise, or any re- 
quest or refusal to pay, is bad, on general de- 
murrer. 

4. Another count in such a declaration, held 
bad, on general demurrer, and its defects point- 
ed out 

This case came before the court on a gen- 
eral demurrer to the third, fourth and sixth 
so-called counts of a pleading, on the part 
of the plaintiff [Austin Myei-s], in a suit at 
law, which the defendant [Frank S. Davis], 
in his demurrer, treated as a declaration. 

HAIjL,, District Judge. The plaintift*'s 
pleading, so far as it can be said to have 
form or comeliness, is probably in the form 
of a complaint under the New York Code of 
Procedure; and, if it has. in some respects, 
the substance of a proper pleading in this 
court, it may properly be considered as be- 
longing to the same class of misbegotten and 
ill-shaped hybrids with the pleading I had 
occasion to remark upon in the case of Bii-d- 
sall v. Perego [Case No. 1,435], decided at 
the October term, 1865. 

If the demurrer, in this case, had been spe- 
cial, and had properly alleged the want of 
form of the pleading demurred to, as a plead- 
ing in this coui-t, a single glance at the plead- 
ing itself would have been sufficient to jus- 
tify the court in declaring that the whole 
declaration was clearly bad. But the de- 

1 [Reported by Hon. Samuel Blatchford, Dis 
trict Judge, and here reprinted by permission.] 
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muri'er is not special, and a somewhat care- 
ful examination lias been given to so much 
■of the plaintiff's pleading as is covered by 
the demm^rer. 

The pleading demurred to has not the 
proper form of a declaration in either of the 
several forms of action which are sustaina- 
ble on the law side of this court. The plain- 
tiff's case required a declaration in assump- 
sit, and the pleading demurred to approaches 
more nearly to a declaration in assumpsit 
than to any other legitimate form of plead- 
ing, and its sufficiency must, therefore, be 
maintained, if at all, on the ground that the 
three several parts of tlie plaintiff's pleading 
to which the demurrer applies, are sufficient, 
in substance, as counts in assumpsit, under 
the rules of pleading which obtain in this 
■court/' It is in that light that I shall con- 
sider the questions raised by the demurrer. 

The statement of the cause of action third- 
ly alleged, is bad, in substance, for the rea- 
son, among othei*s, that it alleges a sale and 
-delivei-y of stock by one Hagar to the de- 
fendant, an agreement by the defendant to 
pay Hagar $3,300 therefor, and a subsequent 
sale and 'assignment of this claim of Hagar'a 
to the plaintiff, without alleging that the de- 
fendant ever undertook or promised the 
plaintiff to pay to him the whole or any part 
■of the claim. 

The statement of the cause of action 
fourthly alleged, is bad, in substance, for a 
<lifferent cause. It alleges a sale of stock, 
by the plaintiff and Hagar, to the defendant, 
for the price of $7,000, and an agreement, by 
the defendant, to pay that sum therefor, but 
without alleging that the promise was to 
pay at any specified time, or on demand or 
request; that the defendant had not paid 
iiny part thereof to the plaintiff, or to Ha- 
gar; that Hagar, for a valuable considera- 
tion, transferred and assigned his interest in 
said demand to the plaintiff; and that the 
defendant aftenvard, and before the com- 
mencement of the suit, "in consideration of 
the premises respectively, promised to pay 
the said sum of $7,000 to the plaintiff," with- 
out alleging that "the defendant undertook 
and promised the plaintiff," &c., or that the 
promise was to pay at any particular time, 
or on demand or request, and without alleg- 
ing any other consideiutton for the promise, 
or any request or refusal to pay. The un- 
dertaking and promise of the defendant 
should have been alleged to have made to the 
plaintiff, and the pleading should have al- 
leged a promise or undertaking to pay on re- 
quest, or at a specified time, and then have 
alleg«l, in proper terms, the non-performance 
of such promise or undertaking. 

The statement of the cause of action sixth- 
ly .made in the declamtion, is bad, in sub- 
stance, for the reason that there is a failure 
.0 set forth an undertaking or promise, and 
its non-performance, in such manner as to 
show a right of action, these defects being 
similar to those already referred to in re- 
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spect to the cause of action fifthly stated, 
It is bad, also, because it does not state why, 
or how, the plaintiff and Hagar sustained 
damages, or sufficiently show that the dam- 
ages claimed are the legal consequence of the 
suspension of work, or that the defendant un- 
dertook, or promised, to pay such damages, 
the alleged promise "to pUy the said several 
sums of money respectively to the plaintiff," 
not being an allegation of a promise to pay 
damages the amount of which had only been 
stated in one single aggregate sum of 
$10,000. 

The defendant must have judgment on the 
demurrer, with leave to the plaintiff to 
amend his declaration, and the several 
counts therein, within twenty days, on pay- 
ment of costs. 



Case No. 9,987. 

MYERS et al. v. D'MEZA. 

[2 Woods, 160.] 1 

Circuit Court, D. Louisiana. Nov. Term, 1875. 

Estoppel — Kr.s JumcATA — Liex — Specific Peij- 

FOUMASCE. 

A creditor of a succession claimed title to a 
part of the proceeds of a life insurance policy, 
on the ground that the policy had been pledged 
to him to secure a debt due him from the testa- 
tor, but his claim was rejected by the court, on 
the ground that there had been no delivery of 
the pledge: Edd, that this decision was no bar 
to a bill in equity to enforce a specific perform- 
ance of the contract to deliver the pledge and 
for a decree for so much of the proceeds of the 
policy as might be necessary to pay the com- 
plainant's claim. 

In equity. Heard upon bill and plea in 
bar. The case made by the bill was as fol- 
lows: The complainants, [Myers & Levy,] 
during the lifetime of [A. D.] D'Meza, ad- 
vanced to him the sum of $3,524, on the 
condition that he would assign to them a 
certain policy of insurance on his life for 
$5,000. D'Meza did indorse an assignment 
on the policy, but died before delivering 
the policy to complainants. His executor, 
instead of complying with the contract of 
his testator by delivering the policy to com- 
plainants, collected the money due thereon 
from the insurance company, and refused 
to pay the same to complainants. So much 
of the amount collected as was necessary to 
pay the sum advanced by complainants to 
the testator was, by the order of the pro- 
bate court, kept separate from the other as- 
sets of the succession. The prayer of the 
bill was for a specific performance of the 
contract to assign the policy, and for an or- 
der enjoining the executor from paying out 
said money, or mingling it with other fimds 
of the succession, until the final decree in 
this case, and that said executor might be 
ordered to pay over said $3,52-Jt to the com- 
plainants. To this bill the defendant filed 
a plea to the effect, that on an opposition to 



1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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the provisional account and tableau of dis- 
tribution filed by him in the probate court, 
in his said capacity of executor of the suc- 
cession of D'Meza, the said complainants 
did claim the same thing, founded on the 
same cause of action as that demanded of 
defendant in this case, and judgment was 
rendered dismissing said opposition, which 
on appeal to the supreme court of Louisiana 
was affirmed. In other words, the defendant 
claimed that the question raised by this liti- 
gation had been decided by a court of com- 
petent jurisdiction, in a proceeding between 
the same parties, and that such decision was 
a bar to suit. 

Harry T. Hays and J. H. New, for com- 
plainant. 

A Voorhies and W. Voorhios, for defend- 
ant. 

"WOODS, Circuit Judge. The proof to sup- 
port the plea is a certified transctipt from 
the record of the probate court of the parish 
of Orleans, of the opposition of the com- 
plainants, Myers & Levy, to the provisional 
tableau of the defendant, as executor of A. 
D. D'Meza, and the decree of the supreme 
court rendered on appeal. The provisional 
tableau to which their opposition was made 
shows that Myers & Levy were placed in 
the same as ordinary or general creditors. 
The opposition to this tableau represented 
that opponents had a special lien on said 
policy of $5,000, to secure the payment of 
their debt, and prayed that they be declared 
to have a privilege upon said life policy, or 
the funds received thereon, and that the 
executor be ordered to pay the opponents 
said sum of three thousand, five hundred and 
twenty-four dollars. 

It seems to me quite clear that a judg- 
ment that the complainants in this case had 
no lien or privilege on this fund does not 
bar them from setting up an absolute title 
to the policy, or to a part of its proceeds. 
It is plain from the opinion of the supreme 
court, that the claim of the complainants to 
a specific performance of the contract of 
D'Meza, to transfer to them the policy, has 
never been adjudicated upon. 

The supreme court, in affirming the judg- 
ment of the probate court, dismissing the 
opposition to the tableau, say: "Whether 
opponent's remedy were an action to enforce 
the verbal contract, with regard to the poli- 
cy, or a suit for breach thereof, it is un- 
necessary to decide in disposing of this case. 
But it is proper to remart, that a contract 
or promise to transfer or deliver a collateral 
to secure a debt resulting from the payment 
by the indorsers of notes indorsed for ac- 
commodation, gives no privilege or pledge 
upon the collateral, not transferred or de- 



livered in pursuance of said conti-act or 
promise." Succession of D'Meza, 26 La. 
Ann. 35. It appears from this as well as 
from the opposition to the tableau, that the 
opponents were setting up a claim to the 
fund as to a thing pledged. The case went 
against them, because it appeared that the 
thing which was claimed as a pledge had 
never been delivered. On this ground alone 
the court decided against them. Can there 
be any doubt that a decision of that con- 
troversy does not bar the complainants from 
praying a specific performance of the con- 
tract to deliver the pledge? It is clear, that 
this would be an entirely different issue, and 
would not be decided by a judgment, find- 
ing that the pledge had never been deliver- 
ed. To ascertain what is demanded in a 
particular suit, in order to determine wheth- 
er it is a bar to another suit brought, resort 
must be had to the prayer of the petition, 
Slocomb Y. Lizardi, 21 La. Ann. 355. 

The prayer of the opposition to the tab- 
leau, and the prayer of the bill in this case, 
differ in the relief sought, and the title to 
the relief sought is different in the two 
cases. But the defendant says, that when 
a party has brought suit upon a particular 
title, and has been defeated, he cannot after- 
wards bring another suit for the same thing 
upon another title, unless he acquired such 
title since the former demand. In support 
of this proposition he cites the cases of 
Williams v. Close, 12 La. Ann. 873, and Shaf- 
fer V. Scuddy, 14 La. Ann. 576. But these 
authorities do not settle the question raised 
by the plea in bar. It may well be held, 
that if a plaintiff has two titles to a thing, 
one derived from A. and the other from B., 
and he brings suit for the recovery of the 
thing to which his titles relate, and offers 
in evidence only the title derived from A., 
and loses his case, he cannot afterwards 
bring another action and set up the title de- 
rived from B. The reason is, that he mignt 
have used both titles in his first suit. But 
in this case, the complainants having claim- 
ed in the probate court, to have a pledge of 
the policy, could not at the same time set 
up an absolute title. Evidence to sustain 
title would not have been pertinent to the 
issue and would have been excluded. In 
fact, the probate court would not have had 
jurisdiction of a suit for the specific perform- 
ance of the contract. Code Prac. art. 126. 

I am of opinion, that the controversy pre- 
sented by the bill in this case, has never 
been passed upon, and it would be depriv- 
ing the complainants of their day in court 
upon it, to hold them concluded by the pro- 
ceedings in the probate court. The finding 
of this court must, therefore, be against the 
plea of defendant. 
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Case :No. 9,988. 

MTERS T, DORR et al. 
[13 Blatchf. 22.] i 
Circuit Court, D. Vermont Oct Term, 1870. 
Couhts— Fedekal Jubisdictiox— Neitheu Paktt 
Resident of State— Cobpobations— Purchase 
OP Inteuest Pendente Liite — Pleading in 
Equity. 

1. M., a copartner with D., filed a bill against 
D. for a dissolution of the copartnership, and 
an account. The firm had a contract with the 
S. Co., a corporation, in regard to the furnish- 
ing by xt to the firm of marble. A receiver of 
the copartnership property was appointed. 
Afterwards, SI. filed an amendment and sup- 
plement to the hill, alleging a secret agree- 
ment by D. with the S. Co., in fraud of the 
rights of M. under said contract, and the re- 
fusal of the S. Co. to furnish marble to the 
receiver, and making the S. Co. a defendant, 
and praying a specific performance of said con- 
tract by it M. was a citizen of Ohio. The 
bill alleged that the S. Co. was a citizen of 
Vermont The S. Co. interposed a plea to the 
jurisdiction of the court over it, alleging that 
it was a corporation created by Massachusetts. 
Issue was joined on the plea, and proofs were 
taken, and the cause was heard thereon, as to 
the S. Co.: Seld, that the court had no juris- 
diction of the suit as to the S. Co. 

2. Where a plaintifE in equity, instead of set- 
ting down the defendant's plea for argument 
replies to it, he admits its sufficiency as a de- 
fence, if the facts it alleges shall be establish- 
ed. 

[Cited in Matthews v. Lalance & Grosjean 
^lanufg Co., 2 Fed. 233; Theberath' t. 
Rubber & Celluloid Harness-Furnishing 
Co., 3 Fed. 151; Bean v. Clark, 30 Fed. 
225; Kom v. Wiebusch, 33 Fed. 51; Bur- 
rell V. Hackley, 35 Fed. 834.] 

3. A corporation can have no citizenship or 
inhabitancy out of the state by which it was 
created, and, under section 11 of the judiciary 
act of September 24, 1789, (1 Stat. 78,) cannot 
be made a party to a civil suit, in a circuit 
or district court by original process, in any 
other district than a district of the state by 
which it was created. 

[Cited in Rnnkle v. Lamar Ins. Co., 2 Fed. 
11: Zambrino v. Galveston H. & S. A. Ry. 
Co., 38 Fed. 452.] 

4. One who purchases pendente lite the in- 
terest of a defendant in the subject-matter of 
a suit, does not thereby become a necessary 
party to tie suit; and, if the court has no juris- 
diction of him, he cannot be compelled to come 
in as a party. 

5. As to the S. Go. the amended and supple- 
mental bill is an original bill. 

In equity. 

The bill of complaint herein, filed in Octo- 
ber, 1869, alleged a copartnership between 
the plaintlfiC [John J. Myers], a citizen of 
Ohio, and the defendant [Seneca M.] Dorr, a 
citizen of Vermont, stated various facts as 
grounds for a dissolution of such copartner- 
ship, and prayed a decree declaring such dis- 
solution and directing an account, a disposi- 
tion of the copartnership property, and a dis- 
tribution,' &c. The copartnership was formed 
for the purpose of sawing and selling marble, 
and the firm were owners of mills, machin- 
ery, &c., used in their business. The firm al- 
so held a conti*act with the Sutherland Falls 
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Marble Company, by which the latter, upon 
certain terms therein specified, agreed to fur- 
nish to the firm marble in blocks, to be sold, 
and gave them the right to hold and use cer- 
tain mills and property of the said company. 
Such contract contained a provision that no 
assignment tiiereof should be made by the 
firm without the consent of the marble com- 
pany. After the filing of the bill a receiver 
of the copartnership property was appointed. 
In the October term, 1869, the plaintiff filed 
what was termed an amendment and supple- 
ment to his bill of complaint, alleging that 
the defendant Dorr had, in September, 1869, 
entered into a secret agreement or under- 
standing with the Sirtherland Falls Marble 
Company, to fraud of the platotiff, under said 
contract, or in modification thereof, the object 
of which was to depreciate the value of the 
interest of the latter In the contract for the 
supply of marble to the firm, and embarrass 
the business of the firm; that the said compa- 
ny had, since the appointment of the receiver 
herein, and in pursuance of such fraudulent 
agreement with Doit, by notice m writing, re- 
fused to supply marble under such contract,, 
and called on the plaintiff to vacate and de- 
liver up the quarries and other property of 
said company, on the ground that the appoint- 
ment of such receiver operated as an assign- 
ment of the contract, in violation of the provi- 
sions thereof; and that said company had, 
since the said notice, discontinued the supply 
of marble, and refused to continue the same, 
although the receiver desired, and was ready 
to proceed with, the execution of the said con- 
tract It then averred that great injury to 
the plaintiflE and to the business, and great 
embarrassment to the receiver, would ensue, 
if marble were not supplied to the firm or its 
receiver, for the purpose of maintaming and 
preserving the business. Thereupon the plain- 
tiff insisted tiiat he was entitied to a dea-ee 
for a specific performance of the said eon- 
tract by the said marble company, and to an 
injunction restraining any fui-ther acts, &c., 
tending to discharge, modify or suspend the 
said contract; that the giving of such notice 
was a contempt of this court; and that the 
said Sutherland Falls Marble Company ought 
to be made a party to this suit. This bill 
further alleged, tiiat the said marble company 
was organized for the sole purpose of quarry- 
ing marble in the state of Vermont; that its 
quarries, property, business and principal of- 
fice were in that state; that a part of its di- 
rectors and stockholders, and its general 
agent, resided in that state; that the compa- 
ny had likewise a charter obtained from the 
legislature of the state of Vermont; and that 
it was a citizen of said state of Vermont. 
Wherefore the complaint prayed relief as 
aforesaid, and that the company might be de- 
creed specifically to perform their contract, 
and be en joined, from suspending business or 
the supply of marble under the contract, &c., 
with a prayer for process agatost the said 
company, &c. 
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The Sutherland Falls Martile Company, ap- 
pealing specially and only for the pui'pose of 
objecting to the assumption of any jurisdic- 
tion of that company by this court, interposed 
a plea to the jurisdiction, wherein it was al- 
leged, that the said company was not organ- 
ized for the sole purpose of quarrying mar- 
ble in the state of Vermont; that its property 
was not solely in that state; that it had not, 
and never had had, any charter obtained from 
the legislature of that state, and, if any per- 
son or persons had obtained from that legis- 
lature any act of incorporation under the 
same name or a similar name, it was without 
the knowledge or consent of such defendant, 
and such defendant had never adopted or act- 
ed under it; and that such defendant was not, 
in any sense, a citizen of the state of Ver- 
mont, but was a corporation organized and 
established within and by the laws of the 
state of Massachusetts only, and had its lo- 
cality, residence and citizenship solely in 
Massachusetts, and had no residence, citizen- 
ship or locality within the state of Vermont. 

Upon this plea the plaintiff took issue, aver- 
ring that the said plea and the several mat- 
ters and things therein pleaded and therein set 
forth were not true. Proofs were taken, and, 
upon the bill and supplement, plea and proofs, 
the cause was heard as to the said Sutherland 
Falls Mai'ble Company. 

Edward J. Phelps, for plaintiff. 
Isaac F. Redfield, for defendant 

WOODRUFF, Circuit Judge. The single 
question presented by the pleadings in this 
suit, as now brought before us, is, whether 
the facts alleged by the Sutherland Falls 
Marble Company in their plea, are proved. 
The complainant has thought proper, by re- 
plying to the plea, to put its averments in 
issue. The rule is elementary, and is well set- 
tled, that, when a complainant in equity, in- 
stead of setting down the defendant's plea for 
argument, to test its sufficiency, elects to reply 
thereto, denying the facts alleged, he admits 
its sufficiency, both in form and substance, 
as a defence to all the matter of the bill 
to which it is pleaded, and that, if the facts 
shall, upon the proofs taken, be found es- 
tablished, the bill must be dismissed (Story, 
Eq. PI, § 697; Gallagher v. Roberts [Case 
No. 5,194]; Hughes v. Blake, 6 Wheat [19 
U. S.] 453; Rhode Island v. Massachusetts, 
14 Pet {39 U. S-l 210, 257); and this must be 
done without reference to any equity arising 
from other facts stated, in the bill. 

There is no occasion to discuss the evidence. 
The proofs taken to sustain the allegations of 
the plea are uncontradicted by any evidence 
produced on the part of the complainant In- 
deed, we do not understand the counsel for 
tlie complainant to claim that those facts 
are not established. The plea is to the juris- 
diction of the court over the defendant cor- 
poration. By replying, the complainant ad- 
mits the sufficiency of the facts alleged, to 



support the plea. The allegations of the plea 
ax*e proved, that is to say, it is proved that 
the corporation was not organized for the 
sole purpose of quarrying marble in Vermont 
and has property without that state; and 
that it has never had or adopted or acted 
under any charter granted by the legislature 
of that state, and is not a citizen of that state, 
but, on the contrary, is a corporation organiz- 
ed and established within and by the laws of 
the state of Massachusetts only. 

It is quite too late to insist that the resi- 
dence or citizenship of a director or stock- 
holder of a corporation in another state than 
that by which it was created, changes or af- 
fects its citizenship. Whatever was former- 
ly held on that subject to the conti-ary, it is 
now well settled, that a corporation can have 
no citizenship or inhabitancy out of the state 
wherein it was created; and this has become 
too familiar to require that we should refer 
to the numerous modern cases to that effect. 
We might therefore, with great propriety, 
stop here, and say the defendant has estab- 
lished the plea, and is, therefore, entitled to 
a decree dismissing the biU. The discussion, 
upon the hearing, had a much broader range. 
The cotmsel for the complainant treated the 
hearing as if it were upon a demuiTer to the 
plea, insisting that the facts alleged therein 
and proved did not show a want of jurisdic- 
tion, and that, in considering that question, 
the court should regard every fact alleged in 
the bill, which the plea does not deny, as true. 
What we have above said, is in direct denial 
that the complainant is at liberty to raise 
any question touching the sufficiency of the 
plea. But if we should pm-sue the subject, 
and consider the views urged upon us, the 
result to the complainant must be the same. 

The defendant is a corporation created by 
or under the laws of the state of Massachu- 
setts, and has no other residence or inhabi- 
tancy. The judiciary act of 17S9, § 11 (1 
Stat 78), is express, that no civil suit shall 
be brought before a circuit or district court, 
against an inhabitant of the United States, 
by any original process', in any other district 
than that whereof he is an inhabitant, or in 
which he shall be found at the time of serv- 
ing the writ In respect to the question of 
jurisdiction, a corporation is to be treated, 
pro hac vice, as a natural person. Clarke v. 
New Jersey Steam Nav. Co, [Case No. 2,859]; 
Day V. Newark Ind. R. Co. [Id. 3,685]. Such 
corporation cannot be found out of the stale 
wherein it is created, within the meaning of 
the statute, and be served by or through its 
officei-s. Pomeroy v. New York & N. H. R. 
Go. [Id. 11,261]. To the general rule declared 
by the statute, see Toland v. Sprague, 12 Pet. 
[37 U. S.] 300; Picquet v. Swan [Case No. 
11,134]; Richmond v, Dreyfous [Id. 11,799]; 
and the other cases cited above: and the 
case of Minnesota Co. v. St. Paul Co., 2 Wall. 
[69 U. S.] 609, relied upon by the complainant 
as creating an exception, affirms the general 
rule. And yet here the Sutherland Falls 



117 Fed. Cas. page 1107] 



(Case No, 9,988j MYERS 



Slarble Company is sued and required to an- 
swer in the district of Vermont Tlie circuit 
■court of that district has no jurisdiction to 
•compel that corporation to appear and an- 
swer, and the repeated decisions of the su- 
preme court, that no decree can he pronounced 
which shall affect the rights of a party who 
is out of the jm-isdiction, show that no decree 
•can be pronounced against this defendant. 
Story Y. Livingston, 13 Pet. [38 U. S.] 359; 
Cohron v. Millaudon, 19 How. [60 U. S.] 113; 
Shields T. Barrow, 17 How. [58 U. S.] 130; 
Northern Indiana B. Go. v. Michigan Cent. 
B. Co., 15 How. [56 U. S.] 233; Barney v- 
Baltimore City, 6 Wall. [73 U. S.] 280. 

In order to sustain the jurisdiction, the 
•counsel for the complainant insists ttiat the 
-Sutherland Falls Marble Company have, since 
this suit commenced, purchased the interest 
■of the defendant Dorr in the contract with 
them; and this is claimed to be a submission 
to the jurisdiction, and to make them sub- 
stantially parties to the suit. In the first 
place, the fact alleged is not proved, and we 
are ponstrained so to find, upon the evidence. 
In the next place, if proved, it could not af- 
fect the question. A pm-chaser pendente lite 
may be said to submit to the jurisdiction, but 
in this sense only— he purchases "subject to the 
litigation; but the litigation may proceed 
without noticing his purchase, and he does 
not, by such purchase, become a necessaiy 
party. If the court have not jurisdiction of 
huH, he cannot be compelled to come in as a 
party. And, once more, it is claimed to be 
-essential to the rights of the complainant, and 
to the protection of the business now in the 
bands of the receiver, and its successful 
prosecution, that the complainant should have 
the relief against the marble company sought 
Ijy the supplemental bill. A short answer 
might be given to this. The complainant or 
the receiver must seek that relief in a court 
liaving jurisdiction of the party against 
•whom it is sought The circumstance that 
such relief woidd be beneficial to the parties, 
4ind prevent incidental loss to them, pending 
the prosecution of the original bill, will not 
warrant or create any extension of the power 
•of the court 

We forbear to remark upon the extraordi- 
nary character of the whole case now before 
us, in which a complainant who has commenc- 
ed a suit to dissolve a copartnership and ad- 
just Its affairs with his partner, seeks, by 
what he calls a supplemental bill, to compel 
a third party, who has no interest in the co- 
partnership, specifically to perform an agree- 
ment made with the firm; and that is just 
•what is sought against this defendant As 
to Tifm the bill is, in every just sense, an 
•original bill. If the complainant can main- 
tain such a suit upon the contract in ques- 
tion, he must prosecute^ it where the court 
lias jurisdiction, and the attempt to unite it 
with a controversy with his partner touching 
their copartnership affairs, cannot avail any- 
ihing. And so, also, the receiver of the co- 



partnership property, if, in vii'tue of his re- 
ceivership, he can sue on the contract, or if 
he can maintain a suit for its specific per- 
formance, must prosecute it elsewhere. Argu- 
ing that it is important that this court should 
have jurisdiction of this defendant, in order 
to do full justice and protect all parties, will 
not avail to confer jm-isdiction, where the 
limitation imposed by statute and settled by 
adjudication forbids its exercise. 

We have referred to the nature of the suit 
for the purpose of adding, that the case of 
Minnesota Co. v. St Paul Co., 2 Wall. [69 
U. S.] 609, touches no question here discussed. 
There, a suit was rightly brought and was 
decided, the court having jurisdiction of the 
parties, a decree was made, it was found that 
certain orders made in execution of the de- 
cree were invalid by reason of a change in 
the jm-isdiction of the court, and that further 
adjudication was necessary in order to the 
execution of the decree and the disposal of 
the property in the hands of the receiver, 
and it was held that a bill supplemental in its 
nature, filed in order to carry the prior decree 
into execution and administer the property, 
was to be regarded, not as an original suit, 
but as a continuation of the former suit, and 
th'at, as no other court could execute that 
decree and make due administration of the 
property, the power of the court to act was 
not impaired by the fact that persons who 
had acquired interests in the property or 
questions were citizens of the same state as 
the complainant in such last-named bill; and 
the court refer to cases- in which a person 
acquiring rights as purchaser under a decree, 
is regarded as a party having a right to pro- 
ceed in' continuation of the suit, so far as 
to protect his rights, irrespective of any ques- 
tion touching his citizenship. In a recent 
case (Jones v. Andrews, 10 Wall. [77 U. S.] 
327), the supreme court have gone so far as 
to hold, that, where a judgment has been re- 
covered in a suit in the circuit court, and the 
judgment creditor is proceeding in that court, 
by the process of garnishment, against an al- 
leged debtor of the defendant in the judgment, 
such debtor may file a biU supplemental or 
ancillary to his defence, to protect himself 
against a compulsory proceeding duly insti- 
tuted to compel him to pay, showing by such 
bill a just and equitable defence, and the 
necessity of making the creditor not residing 
in the district a party will not defeat such 
ancillary suit And, in Freeman v. Howe, 24 
How. [65 IT. S.] 450, where a suit had been 
duly commenced in the federal court by at- 
tachment of property, and, while the same 
was in the possession of the marshal, it was 
taken from him by process of replevin issued 
by the state court at the suit of a third party, 
the court not only held that such interference 
with the custody of the marshal was illegal, 
but declared that a bill of equity might, in 
such case, be filed by the plaintiff in the 
federal court against the plaintiff in the re- 
plevin suit, notwithstanding both were eiti- 
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zens of the same state. These cases pro- 
oeed upon the gi'ound, that, where the federal 
court is proceeding in the due exercise of its 
jurisdiction, it has power to regulate and con- 
trol its own judgments, and carry them into 
execution, and power to maintain its own 
jurisdiction, and protect either plaintiff or 
defendant therein, in respect of the subject- 
matter thus lawfully within its jurisdiction, 
and, by an ancillary suit, to call in parties 
for those purposes, whether their citizenship 
would have authorized an original suit against 
them by the plaintiff in such ancillary pro- 
ceeding, or not. The present is no such case. 
Here, the original suit was for the dissolution 
of a copartnership, and the adjustment of the 
rights of the complainant and Dorr. In that 
the marble company had no interest, and they 
have done nothing to prevent that suit from 
proceeding to its termination according to its 
intent and purpose. The cause of action 
against the marble company is its refusal to 
perform a eontr-act made with the firm, and 
the decree sought is the specific performance 
of that contract To grant the relief might 
be useful to the parties to the original bill, 
but it has no legal connection with the cause 
of action therein, and is in no sense necessary 
to the full exercise of the jurisdiction of the 
court. It is not, in any sense, a continuation 
of the original suit, but an attempt to add a 
new cause of action against a new party. 

This bill must be dismissed, as to the de- 
fendant the Sutherland Falls Jklarble Com- 
pany, with costs. 



Case No. 9,989. 

MYERS et al. v. DUKBR et al. 

[1 Ban. & A. 535.] i 

Circuit Court. D. Maryland. Oct., 1874. 

Patents— Equivalents — Clamps pok Circular 
Saws — Rollers. 

1. The complainant^s patent was for clamps, 
having a lateral elastic movement, independ- 
ent of the roller beds of a circular saw, to 
which the clamps are attached, for the purpose 
of compensating for the varying thickness of 
different pieces of lumber, and lieeping them 
in a proper relative position to the saw. The 
defendants used pressure rollers, having the 
same mode of operation, and performing the 
same functions as the clamps. The evidence 
showed no device prior to the clamps for ac- 
complishing the result: Eeld, that the defend- 
ants infringed complainants' patent 

2. A patented mechanical device, by which a 
new result is produced, is infringed by the use 
of another device, which, although different in 
form, produces the same result by substantially 
the same means. 

[This was a bill by Margaret Meyei-s and 
others against Otto Duker and others to re- 
strain the infringement of certain letters pat- 
ent, No. 10,965.] 

Benjamin Price, for complainants. 
L. M. Reynolds, for defendants. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



GH/ES, District Judge. In this case, it is 
admitted, that defendants have infringed the 
first daim in complainants* patent, which 
bears date the 23d of May, 1854. This first 
.claim is for the. deflecting plates. The an- 
swer of defendants denied that they used 
any of the devices claimed by complainants 
and described in their patent, but their so- 
licitor, in his argument, narrowed this de- 
fence, and limited it to an infringement of 
complainants' second claim, to wit: the clamps 
I, I. This claim is as follows: "We claim 
the employment or use of the clamps I I, ar- 
ranged, as herein shown, or in an equivalent 
way, so as to have a lateral elastic movement, 
independent of the roller-beds to which eaid 
clamps are attached, for the purpose of com- 
pensating for the varying thickness of differ- 
ent pieces of stuff, and keeping them in a 
proper relative position to the saw." Such is 
the claim, and the models of complainants* 
saw, and defendants' saw, have been exhibit- 
ed in court 

Now, it is apparent, from an inspection of 
them, that the pres&ur^-roUere of defendants' 
machine, while different in their construc- 
tion and form, have th-i same mode of opera- 
tion, and perform the same function, as the 
clamps in complainants' machine. Were the 
clamps, then, the first device ever nsed for 
the pm-pose of keeping the plank in a proper 
relative position to the saw, and for compen- 
sating for the varying thickness of different 
pieces of stuff? If they were, then complain- 
ants are entitled to be protected against a de- 
vice which effects the same substantial purpose 
by substantially the same mode of operation. 
The result could not be patented, but only the 
mechanical device by which it is attained? 
and no device is an infringement of the pat- 
ent but such as produces the same result by 
the same mode of operation, although the form 
may be varied. 

Judge Grier, in McCormick v. Talcott, 20 
How. [61 U. S.] 405, says: "If the complain- 
ant be the original inventor of the divider, he 
will have a right, to treat as infringers, all 
who make dividers operating on the same 
principle, and performing the same functions 
by analogous means or equivalent combina- 
tions." 

Now, there is no evidence in this case, that 
prior to the invention of Myers & Eunson, 
any device had been made or used, to keep 
the plank in a proper relative jwsition to a 
circular saw, or which possessed a lateral 
elastic movement independent of the roUei*- 
beds, and, by that means, compensated for 
the varying thickness of different pieces of 
stuff. This was accomplished by the clamps 
described in the patent of Myers & Eunson. 
In the defendants' machine, the pressure roll- 
ers act on the same principle, and reach the 
same result, and, therefore, the defendants 
have infringed the second claim in complain- 
ants' patent 

I will, therefore, sign a decree, in favor of 
the complainants, and will refer the cause to 
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the master, that Ue may tate an account of 
the profits. 

[For other cases inyolving this patent, see 
note to Myers v. Frame, Case No. 9,991.] 
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Case "No. 9,990. 

MYEBS et al. t. DXJNBAH et al. 

[12 Blatchf. 380; 1 Ban. & A. 565; 8 0. G. 
"■ 321.] 1 

Circuit Court, S. D. New York. Nov. 5, 1874.2 

Appeal— SCFERSEi^EAs—BoxD— Fees to Master 
— Attachmbxt. 
A final decree, in an equity suit, awarded a 
decree against the defendant in favor of the 
plaintiff, for a sum named, and then decreed 
that the defendant pay the master §oOO, al- 
lowed to him as his compensation, less such 
sum as the defendant had paid to the master, 
and that the plaintiff have execution for the 
sum awarded to him. The defendant paid to the 
master §35 on account of the ?500, and refused 
to pay more. He appealed to the supreme 
court from the whole of the decree, and gave 
a bond to the plaintiff, sufficient to cover the 
amount awarded to the plaintiff and to stay 
the execution, and a citation was issued and 
served. The master applied for an attachment 
against the defendant for the ?465: Held, that 
the hond did not cover the amount directed to 
he paid to the master, and was not a bond to 
the master; that the provision for the payment 
of the master was not subject to be stayed by 
the proceedings for appeal; and that the at' 
tachment must be granted. 
[Cited in Werner v. Beinhardt, 20 Fed. 163; 

American Diamond 'Drill Co. v. Sullivan 

Machine Co.,- 32 Fed. 552.] 

[This was a bill in equity by Margaret My- 
ers, executrix, etc., of Eugene S. Eunson, 
against John Dunbar and .Teremiah Hopper 
to restrain the infringement of letters patent 
No. 10,965, granted to John Llyers and Rob- 
ert G. Eunson, May 23, 1854.] 

Frederic H. Betts, for the motion. 

Samuel J. Glassey, opposed, 

BLATGHFORD, District Judge. In this 
case a final decree was entered in May last, 
on the report of the master, overruling ex- 
ceptions taken by both parties to his report, 
and ordering, "that the compensation of the 
master herein be fixed, determined and set- 
tled, (including what may have already been 
advanced or paid to him,) at the sum of five 
hundred dollars." The decree -then proceed- 
ed to award a recoveiT to the plaintiffs 
against the defendants for the sum of §9,- 
120 94, and §686 32, interest thereon from 
the date of the report to the date of the de- 
cree, being, in all, §9,807 26, and to decree, 
"that said defendants pay to the master the 
said sum of five hundred dollars allowed to 
the master as compensation, less such sum 
as may have been paid or advanced to said 
master by the defendants, and that the com- 

1 [Reported bv Hon. Samuel Blatchford, Dis- 
trict Judge, and by Hubert A, Banning, Esq.. 
and Henry Arden, Esq., and here compiled 
and reprinted by permission.] 

2 [Reversed in 94 U. S, 187.] 



plainants have execution or other proper pro- 
cess of the court for the said sum awarded 
to them." The 82d rule in equity provides, 
that "the compensation to be allowed to ev- 
ery master in chancery for his services in 
any particular case shall be fixed, by the cir- 
cuit court in its discretion, having regard to 
all the circumstances thereof, and the com- 
pensation shall be charged upon and borne 
by such of the parties in the cause as the 
court shall direct;" and that "the master 
shall not retain his report as security for his 
compensation, but, when the compensation 
is allowed by the court, he shall be entitled 
to an attachment for the amount against the * 
party who is ordered to pay the same, if, upon 
notice thereof, he does not pay it within the 
time prescribed by the court" The 10th 
rule in equity provides, that "every person, 
not being a party in any cause, who has ob- 
tained an order, or in whose favor an order 
shall have been made, shall be enabled to en- 
force obedience to such order by the same 
process as if he were a party to the cause." 
The defendants have paid to the master the 
sum of §35 on account of such compensa- 
tion, and no more. Demand has been made 
upon the defendants by the master for the 
payment of the residue of the §500, but it 
has not been paid. Prior to the date of the 
master's report, the plaintiffs advanced to 
the master §100 on account of his compensa- 
tion, and, after the date of the report and be- 
fore the entry of the final decree, the plain- 
tiffs advanced to the master §200 more on 
account of his compensation. The master 
now applies to the court for an attachment 
against the defendants for the §463. 

The defendants have taken an appeal to 
the supreme court from the whole of the de- 
, cree. They have, given a bond, with sure- 
' ties, in the penalty of §21,000, to the plain- 
tiffs, conditioned that the appellants "shall 
prosecute their said appeal to effect and an- 
swer all damages and costs, if they fail to 
make their plea good." The bond has been 
approved as to form, and amount, and the 
sufficiency of the sureties, and a citation has 
been issued and served. The citation was 
made returnable to the first day of the pres- 
ent term of the supreme court, now past. 

In opposition to the granting of the appli- 
cation, the defendants contend, that the 82d 
rule is subject, in its application, to the pro- 
visions of law regulating appeals; that the 
defendants have appealed from the whole of 
the decree and have given security, by bond, 
for the full performance of its requirements, 
if it shall be aflarmed, and, therefore, all pro- 
ceedings upon the decree are superseded and 
stayed; that the cause is pending in the su- 
preme court; that injustice to the defend- 
ants will result, if the application is granted, 
in case the defendants should succeed on the 
appeal, because the defendants will not be 
able to recover back from the master any 
money paid to him; and that, if the plain- 
tiffs pay the amount due to the master, they 
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will be able, if the decree is aflarmed, to re- 
cover that amount on the bond. 

Although the defendants have taken an ap- 
peal from the whole of the decree, their bond 
does not cover the amount directed to be 
paid to the master. It is a bond to the 
plaintiffs, payable to the plaintiffs, and is a 
bond only to respond for the amount which 
the decree awards to the plaintiffs as a re- 
covery, and for which execution is awarded 
to the plaintiffs by the decree. The bond is 
not one under which either the master or the 
plaintiffs could recover the $465 from the de- 
fendants. Notwithstanding the appeal, it 
remains for this court to enforce the provi- 
sion of the decree for the payment of the 
master. 

Nor would the case be varied if the de- 
fendants had given a bond to the master to 
stay proceedings to enforce -payment of his 
compensation. The order as to the compen- 
sation of the master might as well have been 
in a separate order, and not have formed a 
part of the final decree. The master is not 
a party to the suit, in any sense, and it was 
not intended that a provision for his pay- 
ment should be subject to be stayed in its 
opei-ation by proceedings such as are employ- 
ed to stay the esecution of a decree inter 
partes. The 82d rule prescribes the mode in 
which an officer of the court is to be com- 
pensated, and where the court directs which 
of the parties is to be charged with and bear 
the compensation of the master, whether in 
the first instance, or ultimately, the direction 
must be carried out, as between the master 
and such party, however, ultimately, such 
party may be entitled, as against the other 
party to the suit, to relief or reimbursement 
in respect of the amount paid to the master. 
If the defendants succeed, as against the 
plaintiffs, in reversing the decree, they will, 
indeed, not be able to recover back any mon- 
ey from the master, but it will be competent 
for the court, if, on such reversal, costs of 
the suit shall be awarded to the defendants, 
to regard the amount paid by the defend- 
ants to the master as a part of such costs, 
and to enable the defendants to recover such 
amount from the plaintiffs. The amount 
disbursed by the defendants to the master 
will merely take its place with other items 
of disbursements, as to which the defend- 
ants, with a decree against them, now have 
no recovery, but which may form part of a 
recovery, in case they shall have a decree in 
their favor. 
The application is granted. 

[On appeal to the supreme court, the decree 
of this court was reversed, and the cause re- 
manded, with directions to enter a decree dis- 
missing the bill. 94 tl. S. 187.] 

pPor other cases involving this patent, see 
note to Myers v. Frame, Case No. 9,991.] 
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MYERS V. EUNSON. See Case No. 9,991. 



Case Wo. 9,991. 

MYERS V. FRAME et al. MYERS v. DUN- 
BAR et al. SAME v. SWIFT. EUN- 
SON et al. v. PEDDIE. 
[8 Blatchf. 446; i 4 Fish Pat. Cas. 493.] 

Circuit Court, S. D. New York. May 18, 
1871. 2 

Patents — Ixfringemest— Improved Machise for 
Sawing Thix BoAitns — Disclaimer — Costs. 

1. The letters patent granted May 23d, 1854, 
to John Myers and Robert G. Eunson, for an 
"improved machine for sawing thin boards, 
&e.," are valid, when construed in connec- 
tion with the disclaimer filed to a part of the 
first claim of the patent 

2. The inventions described and claimed in 
the patent, explained. 

3. Various devices in the defendants* ma- 
chines described and explained, and held to be 
infringements of the patent. 

4. The disclaimer in this case held to have 
been pr'iper, and in proper form. 

[Cited in Electrical Accumulator Co. v. Ju- 
lien Electric Co., 38 Fed. 135.] 

5. A claim to the use of two deflecting 
plates, one at each side of the saw, sustained, 
as not being a mere duplication, although a sin- 
gle deflecting plate, on one side of the saw, had 
before been used. 

6. Costs not allowed to the plaintiffs on a 
recovery, as the disclaimer was not filed before 
the suit was brought 

7- Where the owner of the entire right un- 
der the patent for the territory where the in- 
fringements had taken place, had not joined 
in the disclaimer, and there was no evidence 
that he had unreasonably neglected to dis- 
claim, and no such defence was set up, he was 
allowed to make such disclaimer, after final 
hearing. 

[These were four bills in equity, filed to re- 
strain the several defendants from infring- 
ing letters patent [No. 10,965,] for an "im- 
proved machine for sawing thin boads," etc., 
granted to John Myei-s and Robert G. Eun- 
son, May 23, 1854, and extended for seven 
yeai's f ro-m May 23, 1868.] s 

Frederic H. Betts, for plaintiffs. 

Charles M. Keller and Charles F. Blake,, 
for Frame, Nichols and Robbins, and Dunbar 
and Hopper. 

Jonathan Mai-shall, for Swift 

Miller & Peckham, for Peddie. 

BLATCHPORD, District Judge. These 
suits are founded on letters patent of the 
United States, granted May 23d, 1854, to 
John Myers and Robert G. Eunson, for an 
"improved machine for sawing thin boards, 
&c." The patent was extended, on the 13th 
of May, 1868, by the commissioner of pat- 
ents, for seven years from the 23d of May, 
1868. On the 20th of May, 1868, Robert G. 
Eunson assigned to Eugene S. Eunson all his 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., 
and here compiled and reprinted by permis- 
sion. The syllabus and opinion are from 8 
Blatchf. 446. -and the statement is from 4 Fish. 
Pat Cas. 493.] 

2 [Reversed in 94 U. S. 187.] 

3 [From 4 Fish. Pat Cas. 493.] 
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interest in the patent and in the extension 
thereof and in all damages for infringing 
the same. On the 19th of Octoher, 1864, John 
Myers and Robert G. Eunson assigned to 
Eh en Peek and Gilbert J. Bogert all their in- 
terest in the patent for that part of the city 
of New York lying west of a Hue running 
through Broadway to the Eighth avenue, 
and through the Eighth avenue to the north- 
erly limits of the city. On the 23d of May, 
1868, John Myers, Robert G. Eunson and 
Eugene S. Eunson assigned to Peek and Gil- 
bert Bogert all their interest in the patent 
for such territory for the extended term. 
The suit first above entitled is brought for 
an ina-ingement of the patent within such 
territoi-y. After it and the suits secondly and 
thirdly above entitled were brought, John 
Myers, who was one of the plaintiffs, in each 
of them, died, and Margaret Myers, his wid- 
ow, was appointed his executrix, on the 17th 
of November, 1870, and was substituted as a 
plaintiff, in his stead, in each of them. The 
suits secondly and thii'dly above entitled are 
brought for infringements of the patent with- 
in that part of the city of New York not 
embraced in the territory conveyed to Peek 
and Gilbert Bogert. On .the 12th of Septem- 
ber, 186C, John Myers assigned to Jacob 
Lagowiiz all his interest in the patent for 
the state of New Jersey, and all damages 
for infringing the same; and on the 19th of 
June, 18G8, John Myers assigned to Lagowitz 
all his interest in the patent for the state of 
New Jereey, for the extended term. The 
suit fourthly above entitled is brought for an 
infringement committed at Newark, New 
Jersey. 

The specification of the patent states that 
the invention is of "improvements in ma- 
chines for sawing lumber into thin stuff, for 
mirror and picture frame backs, and other 
pui-poses for which thin staS is used." It 
says: "The nature of the invention consists, 
1st. In the employment or use of deflecting 
plates, one or two, placed at the sides of a 
circular saw, for the purpose of preventing 
the sawed stuff from coming in contact with 
the sides of the saw, and - enlarging or ex- 
panding the saw kerf, and thereby prevent- 
ing the stuff from binding against the edge 
of the saw near its teeth. The deflecting 
plates also allow the saw to be stiffened by a 
proper plate secured to it, and a thin veneer 
saw may consequently be employed, which 
will cause but a small waste of stufE in saw- 
ing, as a narrow kerf is made thereby. 2d. 
Our invention consists in the employment or 
use of elastic clamps, attached to the ordi- 
nary adjustable and elastic beds, between 
which the stuff is fed to the saw. The 
clamps above mentioned have an elasticity 
independent of the beds, and compensate for 
the varying thickness of the different pieces 
of stuff to be sawed, by holding firmly the 
extreme end of the stuff, and keeping it in 
proper position to the saw, however much 
the elastic beds may be expanded by a suc- 
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ceeding piece of stuff of greater thickness. 
3d. Our invention consists in the employment 
or use of knives or cutters, secmred to the 
adjustable beds, and so arranged as to cut 
or smooth off the rough and projecting sides 
of the stuff at the ends, making it of uniform 
thickness. 4th. Our invention consists in the 
combination of an adjustable bed and cir- 
cular saw, arranged as will be hereafter 
shown." Then follows a description of the 
machine. A shaft runs transversely acro'ss 
the front part of a frame. On the shaft is 
placed a circular saw, formed of thin steel 
plate and such as is used for sawing veneers. 
On one side of the saw, a circular plate, 
somewhat less in diameter than the saw, is 
secured by rivets or screws. This plate stif- 
fens the saw, and, without its use, a com- 
paratively much thicker saw would be re- 
quired. There are two deflecting plates, 
placed one at each side of the saw. The de- 
flecting plate which is on the same side of 
the saw with the stiffening plate, covers the 
upper part of the stiffening plate, and the 
inner end of it does not project outward from 
the saw quite as far as the outward end of 
it. The deflecting plate on the opposite side 
of the saw is rather smaller in diameter than 
the other deflecting plate, and projects from 
the saw at about an equal distance at both 
ends. There are two feed roller beds placed 
vertically in the back part of the frame and 
parallel with each other. Both of these beds 
are made adjustable by screw rods, which 
bear against the sides of the beds, the screw 
rods of each bed being operated simultane- 
ously by means of chains passing around 
small toothed wheels at the ends of the screw 
rods. There are two cranks, one of which is 
attached to one of the toothed wheels of each 
bed. The beds also have a lateral elasticity 
given them by means of India rubber or 
other springs attached to them in any proper 
manner. There are four feed rollers placed 
in the beds, two rollers in each bed. The 
feed rollers project some distance beyond the 
inner edges of the beds. There are two 
clamps, attached to the inner ends of the 
beds. At the back part of each clamp there 
are two journals, one at the top and one at 
the bottom. These journals fit in boxes 
which work or slide in recesses in the top 
and bottom pieces of the beds. There are set 
screws which pass transversely through the 
top and bottom pieces of each bed, and the 
inner ends of which bear against India rub- 
ber springs which are placed directly back 
of the boxes. There are two India rubber 
springs at the top of the clamps, one spring 
to each clamp. These springs are placed be- 
tween the clamps and set screws which pass 
transversely througn the top pieces of the 
beds. There are two stops which pass 
through the top pieces of the beds, one 
through each top piece, and regulate the dis- 
tance of the lateral vibration of the clamps. 
Then follows a description of the knives or 
cutters before referred to, but they are not 
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involved in any of these suits. Motion is 
given to tlie feed rollers by proper gearing 
at the lower part of the rollers. The beds 
a,re adjusted relatively to the saw, so that 
the stuff may be sawed into the desired 
thickness. Either side of the saw may be 
made the "line side", by fixing permanently 
or destroying the elasticity of the proper 
roller bed. The stuff is placed between the 
feed rollers in the beds, and, motion being 
communicated to the saw and feed rollers, 
the stuff is fed towards the saw and cut by 
it, the two pieces being prevented from bear- 
ing against the sides of the saw by means of 
the two deflecting plates. When the outer 
end of the stuff has passed the innermost 
feed roller, the clamps bear against the stuff 
and hold it in a proper relative position to the 
saw. A fresh piece of stuff is then placed be- 
tween the feed roUers and forces forward 
the preceding piece. If the new piece of stuff 
is rather thicker than the preceding piece, it 
merely acts upon the beds and forces the 
elastic one farther from the permanent one, 
without affecting the clamps, which have an 
independent elasticity, owing to the springs. 
If it is desired to saw stuff two inches in 
thickness into two strips, one of which is to 
be a quarter of an inch in thickness, that 
strip, being the thinner one, may be deflect- 
ed by the plate which Is on the same side of 
the saw as the stiffening plate, as that de- 
flecting plate is inclined or projects outward 
from the saw farther than the other deflect- 
ing plate. The roller bed in line with the de- 
flecting plate which is on the same side of 
the saw as the stiffening plate, is perma- 
nently fixed at one-quarter oil an inch from 
the side of the saw. The opposite bed being 
elastic, the side of the saw on which the thin 
strip passes is the "line side." The opposite 
side of the saw may be made the "line side," 
by permanently fixing the opposite roller bed, 
and allowing the other one to remain elastic. 
The patentees state that, by those improve- 
ments, they can employ a thin veneer saw, 
and, consequently, a small amount of stuff is 
lost, as the saw kerf is narrow; and that 
the stuff to be sawed is always kept in a 
proper relative position to the saw, when 
varying in thickness. The specification says: 
"We do not claim the adjustable and elastic 
roller beds, F. F., for they have been pre- 
viously used." The first, second and fourth 
claims of the patent, which are the oniy ones 
involved in these suits are as follows: "1st. 
The employment or use of the deflecting 
plates E. E'., one or both, placed at the sides 
of the saw, as herein shown, for the purpose 
of preventing the sawed stuff from bearing 
against the sides of the saw, and expanding 
the saw kerf, and also for the purpose of al- 
lowing a thin veneer saw to be stiffened by 
plates, D., one or two, as desired." "2d. The 
employment or use of the clamps, I. I., ar- 
ranged as herein shown, or in an equivalent 
way, so as to have a lateral elastic move- 
ment, independent of the roller beds to which 



said clamps are attached, for the purpose of 
compensating for the varying thickness of 
different pieces of stuff, and keeping them 
in a proper relative position to the saw." 

"4th. The employment of an adjustable bed, 
F., with clamps, as described, in combination 
with the saw, C, when the saw has a stiffen- 
ing plate, D., in line with said bed, by whicb 
the stiffened or rounded side of the saw is 
made the 'line side.' " 

After these suits had all of them been 
brought,. Eugene S. Eunson, and Margaret 
Myers, executrix of John Myers, filed in the 
patent office (but when, does not appear) a 
petition dated November 30th, 1870, signed 
by them, which states that they are the joint 
and exclusive owners of the patents for th<j 
whole of the United States, except the state 
of New Jersey, owned by Eugene S. Eunson 
and Jacob Lagowitz jointly, the city and 
county of Philadelphia, owned by persons 
unknown to them, and all that portion of the 
city of New York lying west of Broadway 
and the Eighth avenue, owned by Eben Peek 
and Gilbert J. Bogert; and that they thereby 
enter their disclaimer to that part of the 
first claim of the patent "which covers the 
employment or use of the deflecting plate 
E.," (which is the deflecting plate on the same 
side of the saw with the stiffening plate,) 
"at the side of the saw, thereby causing the 
said claim to include only the combination of 
the saw described with both of the deflecting 
plates, E., and E'., when both of said de- 
flecting plates are used at one and the same 
time, in the manner and for the purposes 
described in said patent." The disclaimer 
then states that the said first claim of the 
patent will accordingly be as follows: "1st. 
The employment or use of the deflecting 
plates B, E'., both placed at the sides of the 
saw, as herein shown, for the purpose of 
preventing the sawed stuff from bearing 
against the sides of the saw, and expanding 
the saw kerf, and also for the purpose of 
allowing a thin veneer saw to be stiffened 
by plates, D., one or two, as desired;" that 
the petitioners also desire to disclaim that 
part of the patentees' description of their in- 
vention, wherein they say that the nature 
of the invention consists, first, in the employ- 
ment or use of deflecting plates, "one or 
two," placed at the sides of a circular saw, 
&e., and to limit the nature of the inven- 
tion to which claim is made, to the combina- 
tion with the saw of the two deflecting 
plates, one at each side of the saw, as de- 
scribed; and that the disclaimer is to oper- 
ate to the extent of the interest in the patent 
vested in the petitioners. 

In the suit against Frame, Nichols and 
Robbins, the answer admits the use, by the 
defendants, of a machine for sawing thin 
boards, but denies that it infringes the pat- 
ent. It also sets up a prior knowledge and 
use of the patented inventions by Charles 
Turner, Isaac Smith, John X. Lyman, Daniel 
Doncaster, James Hay, Henry McGofflu, 
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James Moses, 0. M. Whiting, George W. 
Cook, Alvah Metcalf, William Rockwood, and 
the defendants. It also sets up, as contain- 
ing prior descriptions of such inventions, 
Holtzapffel's aiechanical Manipulation, Lon- 
don, 1847, volume 2. pages 809 to 813; letters 
patent of the United States to Manassah 
Andrews and James Sproat, granted Decem- 
l)er 31st, 1839, to Pearson Crosby, granted 
April 8th, 1851, and to Pearson Crosby, 
granted November 3d, 1841, reissued March 
10th, 1849, extended October 30th, 1855, and 
reissued April 28th, 1857; and letters patent 
granted in England to Auguste Edouard 
Loradoux Bellford, dated May 2d, 1853, and 
specification dated October 26th, 1853, and 
filed November 2d, 1853. 

The plaintiffs' machine is one of great 
utility. It is not designed for the sawing 
of logs or of boards from logs, but is de- 
signed to saw lumber, that is, boards and 
planks, in the state in which they are found 
in the market, into thinner lengths. It is 
generally called a re-sawing machine, which 
indicates the subjecting again to the process 
of sawing, lumber which has been created 
by sawing. It is an object, in a re-sawing 
machine, that the kerf, or portion, of the 
wood converted into saw-dust by the opera- 
tion of sawing, should be as narrow as pos- 
sible, in order that the largest possible num- 
ber of thin boards may be obtained from a 
thick one. To accomplish this end, the only 
suitable saw is what is called a veneer saw, 
or a saw such as is generally used for saw- 
ing veneers. A veneer saw is a circular saw 
composed of thin plates or segments screwed 
fast to a central circular flange or stiffening 
plate, in such a manner that the stiffening 
plate protrudes on only one side of the saw, 
the other side of the saw being a plane. 
The veneer, after it is cut, passes off on the 
side which has the stiffening plate, while the 
unsawed part of the wood passes on, on the 
other side. 

In the plaintiffs' machine, the organiza- 
tion is such tliat the stiffened veneer saw can 
be used, while the stuff can be sawed thin, 
and of an uniform thickness, from end to end, 
and the operation be rapidly performed. The 
saw revolves on a horizontal axis, and the 
board to be re-sawed is fed in with its two 
flat faces standing perpendicular. It is fed 
by feeding rollers, which have a yielding 
pressure to accommodate inequalities in the 
thickness of the board. When the machine 
is lauming, the feeding rollers on one face 
of the board are left free to yield, while 
those on the other face have their yielding 
feature destroyed. The distance, on the un- 
yielding side, between the line of the peri- 
phery of the rollers and the line of the 
nearest face of the saw, is equal to and de- 
termines the thickness of the piece to be 
•sawed off, such two lines being parallel to 
each other. The feeding rollers on either 
face of the board can be made to yield or 
be fixed so as not to yield, at pleasure, the 
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fixed side being the gauge side or line side, 
determining the thickness of the piece to be 
sawed off, and the rollers on the other side 
being set so as to yield to inequalities in the 
thickness of the board. Thus, either side of 
the saw can be made the line side, as well 
the stiffened side as the plane side. 

There is, in the machine, a provision for 
holding the board that is being sawed, after 
its rear end has passed beyond the gripe of 
the feeding rollers, and while a portion of it 
still remains to be sawed. This arrangement 
consists of two pressing instruments, one 
pressing on each side of the board near the 
saw, and between the feeding rollers and 
the saw, and forming a clamp. Bach one 
of these two instruments can be set so as to 
yield to inequalities in the thickness of the 
board, and each one can be fixed so as not 
to yield. In the use of the machine, the 
fixed side of the clamp is the same side as 
the fixed side of the rollers and the line side 
of the saw, and when one side is fixed, the 
other side is left free to yield. The elasticity 
of each clamping instrument is independent 
of the elasticty of the feeding rollers which 
are on the same side with it. Therefore, 
when one of the clamping instruments is set 
to yield, it can yield in and of itself, without 
reference to the yielding of the feeding roll- 
ers on the same side. Hence, a board of 
one thickness may be pressed between the 
yielding and the unyielding jaws of the 
clamp, while a board of a different thick- 
ness is being fed and pressed between the 
yielding and the unyielding rollers. 

Another feature of the plaintiffs' machine 
is the use of two deflecting plates, one on 
each face of the saw- They are thin, stiff 
plates, set in close to the saw face, and 
operating to relieve the saw from the pres- 
sure and friction of the surfaces each side 
of the cut in the board, and to open the cut 
and relieve the cutting edge of the saw. 

The machine used by the defendants 
Frame, Nichols and Robbing; and which I 
call the Frame machine, has a circular ve- 
neer saw, composed of segments of thin 
metal, secured to a central supporting plate, 
and a deflecting plate on each face of the 
saw. The saw and the plates are substan- 
tially the same, in construction and mode of 
operation, as the saw and the plates in the 
plaintiffs' machine, and the combination of 
the saw and the plates is the same in the 
two machines. 

The Frame machine has two pairs of feed 
rollers, one pair on each side of the board, 
each pair being in a frame. The rollers on 
one side can be set to yield, and, when so 
set, yield independently of the frame. In the 
plaintiffs' machine, when yielding is required, 
the entire frame' which contains the pair of 
rollers yields. But this is only a formal 
difference. The Frame machine has two pres- 
sing instruments, which together form a 
clamp. Onthe same sidewith the yielding feed 
rollers, there is a yielding clamping instru- 
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ment, wMcli, like the clamping instraments 
in the plaintiffs' machine, is a non-rotating 
piece of metal. Opposite to this, and on the 
line side or gauge side of the machine, is a 
fixed, unyielding roller, which forms the 
other member of the clamp. It is contend- 
ed, for the defendants, that this clamping 
arrangement of theirs does not infringe the 
second claim of the plaintiffs' patent, for the 
reason that the roller, which forms part of 
the clamp, is not capable of having any 
lateral elastic moyement, and that the clamp 
does not hold the stuff at its extreme end, as 
does the clamp in the plaintiffs' machine. 
But, the Frame machine does hold the stuff 
by means of an elastic action in the clamp, 
which elasticity is independent of the feed 
rollers, and thereby the machine can and 
dees saw successive boards of varying 
thickness, one being held by the clamp while 
the succeeding one is being held by the feed 
rollers. To accomplish this, it is not req- 
uisite that more than one of the two in- 
struments which form the clamp should be 
elastic at a given time, or that both of them 
should be elastic at one and the same time; 
and as shown by the description and drawings 
of the plaintiffs' patent, the roller bed on the 
line side is never set so as to be elastic when 
the machine is running, and, when such 
roller bed is made inelastic, the elasticity of 
the clamping instruments on the same side 
is destroyed, so that, in use, but one clamp- 
ing instrument at a time is suffered to be 
elastic. The difference between the Frame 
machine and the plaintiffs' machine, in this 
respect, only measures the inferiority of the 
former. It has the entire invention and ap- 
paiatus of the plaintiffs', in respect to the 
clamp, applied, however, to only one side of 
the machine. 

The Frame machine also contains substan- 
tially the same arrangement of adjustable 
bed, clamp, saw and stiffening plate which 
is found in the plaintiffs' patent, and so 
combined that the stiffened side of the saw 
can be made the line side. 

The foregoing views apply to the Frame 
machine of which Exhibit No. 5 is a model. 
It follows that it infi'inges the fii'st, second 
and foui-th claims of the plaintiffs' patent. 
The Frame machine of which Exhibit No. 6 
is a model, contains the combination of two 
deflecting plates with the saw, which is cov- 
ered by the first claim of the plaintiff's pat- 
ent, and infringes that claim. 

The answer in the suit against Dunbar and 
Hopper sets up the same matters of defence 
that are set up in the answer in the suit 
against Frame, Nichols and Robbins, adding, 
in respect to prior knowledge and use, the 
name of E. W. Robbins, and omitting that of 
John M, Nichols. 

The machine used by the defendants Dun- 
bar and Hopper has the combination of two 
deflecting plates with a circular veneer saw, 
which is covered by the first claim of the 
plaintiffs' patent 



That machuie, which I call the Dimbar ma- 
chine, has four feed rollers, two on each side 
of the machine. Two of the four are oppo- 
site to each other, and nearer to the saw than 
the other two are, which latter two are, al- 
so, opposite to each other. It also has two 
clamping instruments, which are located, 
with reference to the saw, substantially in 
the same place as the two clamping insti'u- 
ments described and shown in the plaintiffs' 
patent. One of those clamping instruments 
is rigidly attached to the standard which 
holds one of the two rollers nearest the saw, 
and the other of such instruments is rigidly 
attached to the standard which holds the oth- 
er one of the two rollers nearest the saw. 
Therefore, neither one of such clamping in- 
struments can have any lateral elastic move- 
ment independent of the roller hdd by the 
standard to which it is attached. One, how- 
ever, of such clamping instruments tias a lat- 
eral elastic movement independent of the feed 
roller on the same side which is farthest from 
the saw, and the result of the arrangement 
is, that inequalities in a board that is being 
sawed affect independently the lateral elastic 
action between the clamping instruments, and 
the lateral elastic action between the two 
feed rollers that are farthest from the saw, 
and two boards of different thicknesses may 
follow each other through the machine, and 
one of them be firmly held by the clamp, 
while the other is firmly held by the two feed 
rollers that are farthest from the saw. This 
is the substance and essence of the invention 
covered by the second claim of the plaintiffs' 
patent. 

It is objected, that the plaintiffs' damping 
instruments have an elasticity independent of 
the roller beds to which they are attached; 
that the clamping instruments in the Dunbai- 
machine have no elasticity independent of the 
roller beds to which they are attached, one of 
them having an elasticity which is independ- 
ent only of the roller bed to which it is not 
attached; that tlie second claim of the plain- 
tiffs' patent claims expressly only clamping 
instruments which have a lateitil elastic 
movement independent of the roller beds to- 
which such clamping instniments are at- 
tached; and that, therefore, the Dunbar ma- 
chine is, in respect to its clamping instru- 
ments, not an infringement of the second! 
claim of the plaintiffs' patent. But this is 
too technical a view, and sacrifices substance- 
to shadow. Taking the whole specification^ 
and the statement of the invention, and the- 
description, and the second claim, and reading 
them together, it is manifest, that the ai-- 
rangement in the Dunbar machine embodies- 
the real invention covered by such second 
claim, and that there is no violence to the lan- 
guage of that claim in so construing it as to- 
hold it to cover an arrangement in which one 
of the damping instruments has a lateral elas- 
tic movement independent of feed rollers with 
which it is combined or in connection with 
which it is used. The change made in the- 
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Dunbar machine is not a substantial change, 
but is one that Tvould be made by a mechanic 
seeking to vary form without varying sub- 
stance, and hoping, while using the invention, 
to avoid the charge of infringement. 

It is also objected, that each of the plain- 
tiffs' clamping instruments has a swinging 
motion, on a vertical axis, so that they can 
hold at the same time between themselves, 
two boards of different thicknesses, without 
reference to any independent elastic action of 
the roller beds; and tiiat neither of the clamp- 
ing instruments in the Dunbar machine has 
any such swinging motion on a vertical axis. 
This feature exists in the plaintiffs' clamping 
instruments, and is a useful one, and is ab- 
sent from the Dunbar machine, but it is not a 
feature that enters into the second claim of 
the patent, nor is it a feature that has any- 
thing to do with the question of a lateral elas- 
tic action in the clamping instruments inde- 
pendent of a lateral elastic action in some or 
all of the feeding instruments. 

Nor does the absence from the Dunbar ma- 
chine of provision for making the clamping 
Instruments on both sides elastic independent- 
ly of the elastic action of the feed rollers far- 
thest from the saw, make it any the less an 
infringement of the second claim of the pat- 
ent This question has been already consid- 
ered in reference to the Frame machine. 

The Dunbar machine also infringes the 
fourth claim of the plaintiffs' patent- 
In the case against Swift, no proofs have 
been taken on the part of the defendants. 
The answer sets up prior knowledge and use 
of the inventions by Asa M. Beard, George 
Hyde, J. B. Graham, R. Dorsett, and H. J. A. 
Neilson. 

The machine used by Swift is made by the 
Huntington Machine Company, of Newark, 
New Jersey. It has the combination of the 
saw and the two deflecting plates of the 
plaintiffs' patent. The clamping instrument 
on the same side with the stiffened or round- 
ed side of the saw, is permanently fixed to 
the roUer bed that is nearest to the saw on 
that side. That side of the saw is perma- 
nently the line side. The clamping instru- 
ment on the other side is permanentiy fixed 
to the roller bed that is nearest to the saw 
on that side, but has a lateral elastic move- 
ment independent of the feed roller on the 
same side that is farthest from the saw. In 
this respect, the arrangement is, in substance, 
the same as in the Dunbar machine. The 
machine of Swift also infringes the fourth 
claim of the plaintiffs' patent. 

The answer In the ease against Peddie sets 
up the 'same matters of defence that are set 
up in the answer in the case against Dunbar 
and Hopper, omitting, in respect to prior 
knowledge and use, the names of Whiting, 
Cook, Metcalf, and Rockwood, and the patent 
to Andrews and Sproat. The machine used 
by Peddie is the same in construction as that 
used by Dimbar and Hopper. 

There is no force in the suggestion that the 



specification of the plaintiffs' patent contem- 
plates the use of any other description of 
feed than a roller feed, in connection with an 
independent elastic action in the clamping in- 
struments. 

The disclaimer of the use of only one de- 
flecting plate with the saw, and the limitation 
thereby of the first claim to the use of the 
two deflecting plates with the saw, was prop- 
er, and the disclaimer was in proper form. 

There is nothing in the fact that one de- 
flecting plate is described in the extract from 
Holtzapffel, and in the Andrews and Sproat 
patent, which affects the novelty of the inven- 
tion of the use of two deflecting plates in the 
plaintiffs' machine. The case is not one of 
mere duplication. In view of the fact that^ 
in cutting from a block, as in the Andrews 
and Sproat patent, and from a log, as in the 
machine described in the extract from Holtz- 
apffel, but one deflector is required, or could 
be used, and that the plaintiffs substituted, 
for the caniage feed before used with one 
deflector, a roller feed, in the use of which, in 
a machine for resawing boards, the saw is 
exposed to friction on both sides of it, so as 
to require a deflection of the board on both 
sides of the saw at the same time, the intro- 
duction of deflecting plates on both sides of 
the saw, so as to render practical the resaw- 
ing of boards by a circular saw with a roller 
feed, must be regarded as a substantial in- 
vention, notwithstanding one deflecting plate- 
had before been used in a machine for sawing- 
from the log or block without a roller feed. 
The Andrews and Sproat pat^it, containing- 
the one deflecting plate, was granted in 1839. 
Yet Crosby, in his patent of 1851, introducing 
devices to relieve the saw on both sides at 
once, did not hit on the idea of putting in two 
deflecting plates. The use of them was not 
obvious in such a machine as the plaintiffs'. 

The prior use, by Doncaster, of the two de- 
flecting plates with the saw, is not estab- 
lished; and the evidence shows that Slyers 
and Eunson made the invention before it was 
made by Doncaster, or any one connected 
with him. 

The English patent to BelKord, and the 
Crosby patent of 1851, are the same. Neither 
of them contains any clamping instrument 
which has a lateral elastic movement inde- 
pendent of any f'ied-roller bed in the machine. 
The machine which they describe would not 
allow one board to be held by a clamp, while 
a board of greater or less thickness was being 
held and fed by feed rollers. 

There is nothing in the Crosby patent of 
1841 to affect the novelty of the plaintiffs' 
patent No evidence was given as to any 
other prior use or knowledge, that is set up in 
any of the answers; nor was the novelty of 
the fourth claim of the plaintiffs' patent at- 
tacked. 

In the case against Dunbar and Hopper, 
and in the case against Swift the plaintiffs 
are entitied to a decree for a perpetual injunc- 
tion, and for an account of profits, based on 
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an infringement of tlie first, second, and 
fourth claims of their patent, but -without 
•costs, as the disclaimer in respect to the first 
claim was not filed prior to the bringing of 
the suits. 

In the suit against Frame, Nichols and Rob- 
bins, Margaret Jlyers and Eugene S. Bunson 
are merely nominal plaintiffs. The plaintiffs 
Peek and Bogert are the owners of the entire 
right for the territory within which the in- 
fringement in that case took place. They 
liave not disclaimed the claim to the use of 
•one deflecting plate with the saw. That 
claim is anticipated by the Andrews and 
Sproat patent. There is no evidence that 
Peek and Bogart have unreasonably neglected 
to disclaim; nor is any such defence set up in 
the answer. Unless such disclaimer be made, 
there can be no decree for the plaintiffs. An 
■opportunity will be allowed to Peek and Bo- 
gert to make such disclaimer, and present to 
the court evidence of its having been made. 
When such evidence shall have been present- 
ed, a decree will be entered for a perpetual 
injunction and an account of profits against 
Frame, Nichols and Robbing, in respect of the 
fli'st, second, and fourth claims of the patent, 
but without costs. 

The same course must be taken in respect 
to the suit against Peddle. Lagowitz is a 
joint owner with Eugene S, Eunson of the 
right to the patent for the state of New Jer- 
sey, where the infringement complained of in 
that suit took place. Eunsori's disclaimer op- 
erates only to the extent of his interest, and 
does not cover the interest of Liagowitz, 

[For other cases involving this patent see 
Myers v. Duker, Case No. 9,989; EunSon v. 
Dodge, 18 Wall. (86 U. S.) 414; Peek v. Frame, 
Case No. 10.903; Peek v. Frame, Id. 10.904; 
Emerson v. Simm, Id. 4,443.] 

[For another case involving this patent, see 
Belding v. Turner, Case No. 1,243.] 

[NOTE, In the case against Dunbar and 
Hopper, upon the coming in of the master's re- 
port, a final decree was entered against them. 
The dpcree, in addition, awarded $500 fees to 
the master. From this decree the defendants 
appealed to the supreme court and gave an ap- 
peal bond. Pending the appeal the master 
made application in this court for an attach- 
ment for the fees due him. Case No. 9,990. 
The supreme court subsequently, upon the hear- 
ing, reversed the decree of the circuit court, 
holding that there was no infringement. 94 U. 
S. 187.] 



Case No. 9,993. 

MYERS V. The HARRIET. 

[19 Hunt. Mer. Mag. 535.] 

District Court, B. D. Pennsylvania. July 28, 
1848. 

Shipping — Genehai. Average — Fkeight — Sale 
OF Cargo to Repair Ship—Shipper's 
Damages. 
[1. General average for repairs to the vessel 
are not allowed as against the cargo except 
where the vessel goes to a port of necessity 
from which the voyage is afterwards resumed; 
hence, where the cargo was sold in a port of 
refuge to obtain funds for repairing the ves- 
sel, there is no right to contribution.] 



[2. Where a vessel after sustaining injury 
in a storm, puts into a port of refuge, and 
the master, without attempting to obtain funus 
by hypothecation of the vessel or other mari- 
time contract, sells the cargo and uses part of 
the proceeds for making repairs, such sale must 
be considered to be without justification or ex- 
cuse, it appearing that half the amount brought 
by the cargo would be sufficient to make the 
repairs.] 

[3. In such case the shipper's damages are 
to be measured by the value of the cargo at 
the place of shipment, together with all ex- 
penses and interest from the time of ship- 
ment. If libelant claims more than this or re- 
spondent asks to be discharged for less, they 
must clearly show what would have been the 
value of the goods at their destination.] 

This case involves principles of great hn- 
portance to the mercantile community. The 
Harriet sailed from Norfolk on the 27th of 
November, 1847, bound to Point a Petre, Gua- 
daloupe. She was loaded with staves, ship- 
ped by Myers & Co. to Carron & Bonaffe, of 
Guadaloupe. She met with very heavy, tem- 
pestuous weather, which damaged the vessel 
and rendered it impossible to continue the 
voyage without repairs. She therefore put 
into Kingston, Jamaica, where she arrived 
December 25th. On survey it was found that 
the upper works of the vessel were consider- 
ably strained, and that they needed repairs. 
These were made under the orders of the cap- 
tain, and in order to pay for them, he took the 
responsibility of selling the cargo, and re- 
turned with the vessel in ballast to the United 
States. The vessel has now been libelled by 
the shipper and consignee for a breach of 
contract and of affreightment and they ask for 
a decree for the value of the goods at the point 
of shipment with interest from the time of 
sailing. The defendant does not deny a lia- 
bility for the value of the cargo, but daims 
that the goods shall be charged with general 
average for. the expenses from the time of the 
enforced deviation, and also the freight. He 
also contends, in the second place, that he is 
only liable for the net proceeds of the cargo 
at Kingston. 

OPINION OF THE COURT. General av- 
erage is not allowed except when the vessel 
went to a port of necessity, from which its 
voyage was afterwards resumed. 

2. That freight is not earned if the voyage 
is abandoned by the delict of the ship or mas- 
ter, 

3. The captain was not justified in making 
sale of the cargo at Kingston. It does not 
appear that he made any exertion to obtain 
funds by the hypothecation of the vessel or 
by any maritime contract. In order to justify 
a sale of the cargo, the necessity must be 
absolute and unequivocal or the sale is a tort. 
The captain sold the cargo, not only to pay 
the repairs, but because he had determined 
the voyage should be broken up. It appears 
that one-half of the amount brought by the 
cargo would have been sufficient to pay all 
the repairs — even if such a course were allow- 
able. The sale was without excuse. The 
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cargo was not perishable, and the master has 
no right to dispose of the property of the ship- 
per for the sole benefit of the shipowner. The 
goods appear to have been disposed of solely 
for the benefit of the ti-ansporter. The rule 
is, where the sale of the cargo is allowable, 
that no more shall be sold than is necessary, 
so that the remainder may be carried to its 
place of destination by another vessel. 

4. The rule determining the amount of dam- 
ages is the value of tbe cargo at the place of 
shipment, all expenses and interest from the 
time of shipment If the libelant claims 
more than this, or the defendant asks to ne 
charged less, they must dearly and unequivo- 
cally show that the goods would, at the place 
of destination, bring the amount claimed to 
be the proper value. 

Decree for libelants. 

It is referred to the commfssioner to ascer- 
tain the amount- 

The defendant afterwards obtained leave to 
appeal to the circuit court. 
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Case No. 9,993. 

JIYERS v. Tbe LIZZIE HOPKINS. 

[1 Woods, 170.] 1 

Circuit Court, D. Louisiana. Nov. Term, 1871. 

Seamex—Injdrt is Discharge of Duty— Wages 
— Medical Att^sd asce — Sobsistbnob. 

When a seaman, while in the discharge of 
his duty, is injured by reason of the neglect or 
carelessness of an officer of the boat, the boat 
is liable for his wages until restored, and for 
his subsistence and medical attendance in the 
meantime. 

[Cited in The Guiding Star, 1 Fed. 349,] 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 
In admiralty. 

R. H. Shannon, for libellant. 
B. Egan, for claimant 

WOODS, Circuit Judge. The libeUant 
claims of the libellee the sum of $350. He al- 
leges that while employed upon the steamer 
Lizzie Hopkins, as a deck hand at the wages 
of §50 per month, and while engaged in the 
discharge of Ms duty under the orders of the 
oflicers of the boat, he was seriously injured 
by reason of the carelessness of said officers 
and other employees of the steamer. That by 
reason of his injuries he was disabled from 
labor and confined in the hospital for three 
months and fifteen days. He asks a decree 
for his wages for that time at $50 per month, 
amounfJng to $175, and for $175 for his sub- 
sistence, lodging and medical attendance for 
the same period, also amounting to $175. 

The defense is, substantially, that the in- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



jury received by libellant was caused, not by 
the wrongful conduct, carelessness or negli- 
gence of the officers of the boat but wholly 
through the neglect and carelessness of libel- 
lant, and that the libellant was shipped for 
the round trip from New Orleans to Natchez, 
and return, and no longer, and that the de- 
fendant is not liable for his wages or the ex- 
penses of his cure after the expiration of the- 
time for which he was engaged. 

The record shows that, while the Lizzie- 
Hopkins was lying at Natchez Island taking 
on board a lot of cotton, and while the libel- 
lant and a comrade were engaged in rolling- 
j a bale of cotton on board, having just reached 
j the shore end of the staging, another bale of 
i cotton was allowed to escape from the grasp- 
j of two other hands who were upon the bluff, 
and it came down and sti-uck libellant knock- 
ing him down and breaking his arm, and that 
at the time the mate of the steamer was on 
the bluff giving orders and hurrying up the- 
lading of the cotton. The pretense that libel- 
lant was injured by reason of his own care- 
lessness and negligence is utterly unsupport- 
ed by any testimony m the case. No pru- 
dence or vigilance on his part could have- 
averted the injury. He was in no way to 
blame. On the other hand, it appears that 
at the time of the occurrence it was raining,, 
the bluff was muddy and slippery, and sev- 
eral bales of cotton had escaped from the grip 
of the hands and rolled down the bluff. Not- 
withstanding the lives and limbs of em- 
ployees of the steamer were thus endangered, 
no additional care seems to have been taken 
by the mate to prevent a recun-ence of this 
dangerous accident The result was the se- 
rious injury of the libellant as abovfe stated. 
I think it clear, from the record, that a de-" 
cent regard for the lives and limbs of the- 
hands in the employ of the boat, exercised 
by the officers of the boat, would have pre- 
vented the injury to the libellant 

The only question in the case then is, ho.w 
far is the defendant liable for the wages and 
expenses of the libellant? Without passing- 
upon the question whether the steamer would 
be liable for the wages and expenses of the- 
injured party after the end of the trip or voy- 
age for which he shipped, when there was no 
fault on the part of the officers of the boat,. 
I think that, in a case where an injury is 
received by a seaman while in the discharge- 
of his duty, through the fault or neglect of 
the officers of the boat, the boat is liable for 
wages until the seaman is restored, and for 
the expenses of his keeping and medical at- 
tendance until restored. Brown v. Overtoil 
[Case No. 2,024]; Croucher v. Oakman, 3: 
AUen, 183. I am satisfied that libellant has 
demanded no more than the' defendant ought 
to pay. Let a decree be entered in his favor 
for $350 with interest from the date of the- 
decree of the district court. 
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MYERS (PENNSYLVANIA SALT MANU- 
F*G. CO. T.). See Case No. 10,955. 

MYERS (ROBERTS t.). See Case No. 11,- 
906. 



Case Wo. 9,994. 

MYERS V. SEELEY et a\. 

tlO N. B. R. (1874) 411; i 1 Cent Law J. 451.] 

District Court, B. D. Missouri. 

-Corporations — Unpaid '*Subsceiptioxs— Action 

BT Assignee in Bankkcptot — Creditors' 

Bill— Assignee of Stock— Calls. 

1. Unpaid subscriptions to the capital stock 
of a corporation are assets applicable to the 
payment of corporate debts, which the corpo- 
rate authorities may call in for corporate pur- 
poses. 

[Cited in Glenn v. Abell, 39 Fed. 12.] 

2. Primarily the amount due on subscrip- 
tions is a debt due to the corporation which it 
alone can enforce, and, unless the corporation 
is without other assets to meet its obligations, 
and fails to meet the needed calls, creditors 
cannot interpose. 

3. An account should be taken to know what, 
if any, calls should be made, for the bill by 
creditors cannot reach beyond the satisfaction 
of their demands. 

4. An assignee of stock may have paid for 
it to the assignor and relied on his representa- 
tions, and those of the officers of the company, 
that the shares so bought were fully paid for; 
yet creditors are not bound thereby, and if the 
stock was not fully paid, the holder is liable 
to creditors of the company for the amount re- 
maining unpaid. 

5. The assignee in bankruptcy has all the au- 
thority of a receiver to collect demands and 
pay debts, and, under the order of the court 
appointing him, an assessment may be made 
on the unpaid shares just as if the same had 
been ordered by the corporation before bank- 
ruptcy. 

[Bill in equity by [Nathaniel Myers] the 
assignee of a bankrupt corpoi-ation [the St. 
Louis Soap Company] against the stockhold- 
ers [P. A. Seeley and others] to collect the 
amount alleged to be due on their respective 
shares of stoek.]^ 

Meyers & Litton, for plaintiff. 
S. M. Breckenridge, Ira C. Terry, and Lee 
& Adams, for defendants. 

TREAT, Disti'ict Judge. The bill is by the 
assignee of a bankrupt corporation, against 
certain stockholders, to compel payment by 
them of the amount alleged to be due on their 
respective shares of stock. Many of the par- 
ties defendant have not been served, and 
many responsible stockholders are not made 
defendants. Bills by creditors who have 
judgments against a corporation have been 
sustained against the corporation and its 
stockholders. Said bills being framed in the 
name of the judgment-creditors and of all 
others who may choose to come in and be 
made parties thereto. In such cases the 
decree has been for an account to be taken 
of the debts and assets of the corporation, 

1 [Reprinted from 10 N. B. R. 411, by permis- 
sion.] 

2 [From 1 Cent. Law J. 451.] 



for the appointment of a receiver, to whom 
the stockholders and officers are ordered to 
pay and account respectively for so much of 
the assets and capital stock as are necessary 
to pay the debts due to the creditors; the as- 
sets thus collected and received to be applied 
by the receiver in discharge of the debts. 
The reason of that rule is, that the unpaid 
subscriptions are assets applicable to the 
payment of corporate debts which the cor- 
porate authorities may call in for corporate 
purposes. If there are adequate assets other 
than said calls, then the creditor has no 
legal or equitable right to insist upon such 
calls. Primarily, the amount due on sub- 
scriptions is a debt to the corporation which 
it alone can enforce, and unless the cor- 
poration is without other assets to meet its 
obligations, and fails to make the needed 
calls, creditors cannot interpose. When the 
facts justify their interposition, an account 
of assets and debts should be taken in order 
that it may be known what, if any, calls 
should be made. No further call should be 
made than what is sufficient, together with 
the other assets, to meet all debts; for the 
bill by creditors cannot reach beyond the 
satisfaction of their demands. They have 
no other equity. Adler v, aiilwaukee Patent 
Brick Manufg Co., 13 Wis. 57. 

If a company is insolvent, the original 
mode of making calls upon the stock is not 
to be pursued in the enforcement of such 
a decree; for the debt i& then due on the 
stock without demand, and no stockholder 
can shelter himself behind an agreement 
that he might pay otherwise than in money, 
or money value, as other stockholders have 
to do. Every share of stock subscribed rep- 
resents an asset available to the corporation 
and its creditors. The payment of it in full, 
that is, actual cash payment, or payment 
of cash value, is enforceable. As between 
the corporation and its stockholders, its 
agreement as to paid up stock may be valid, 
but neither directors nor stockholders, nor 
both, can so act towards creditors as to de- 
bar the latter from* insisting upon the ac- 
tual payment by stoekholdei-s of what is real- 
ly due on their stock. The assignee of shares 
can be in no better condition than the as- 
signor. The transfer is not, so far as the 
right to make calls is concerned, dependent 
upon the good faith of assignor and as- 
signee in their dealings between themselves. 
The question is simply whether the stock 
has been really paid in full to the corpora- 
tion. The assignee may have paid for it to 
the assignor, and may have relied on the 
representations of the latter, and of officers 
of the company, that the shares bought were 
fully paid; yet creditors are not bound there- 
by, and if the stock was not fully paid, the 
holder is liable to creditors for the amount 
remaining unpaid. 

The foregoing rules are clear enough for 
all ordinary cases brought by creditors; yet 
here, as stated in the case cited from 13 
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"Wis., and in the case of Ogilvie v. Knox 
Ins. Co., 22 How. [63 U. S.] 380, where the 
corporation is in bankruptcy, what is the 
' proper course to he pursued? The assignee 
in bankruptcy has all the authority of a 
receiver to collect demands and pay debts; 
the proceedings in bankruptcy are adjusting 
the accounts, and the court sitting in the 
bankrupt ease is proceeding to ascertain 
what calls, if any, will be necessary. If 
this suit in equity (and it might have been 
brought in the United States circuit court) 
is to result in a decree for an account, etc., 
shall the decree take from the court sitting 
in bankruptcy all farther cognizance of those 
matters, or in other words, shaU the court of 
■equity draw into its jurisdiction and super- 
sede all* the powers and functiops of the 
court in bankruptcy, specially charged by 
law with the collection and distribution of the 
assets of this insolvent corporation? This 
suit is by the assignee In bankruptcy, and 
under the orders of the court appointing him, 
an assessment may be made on the unpaid 
shares, just as if the same had been ordered 
by the corporation before bankruptcy, for he 
represents the corporation for the collection 
of all its assets. He represents also the cred- 
itors who are not bound by any agreement 
between the corporation and its stockhold- 
ers, whereby the latter were to be considered 
as holding full paid stock. Hence, to now 
order an account to be taken by a master 
and to appoint a receiver, etc, would be vir- 
tually to supersede the pending proceedings 
in bankruptcy. 

The proper course seems to be to dismiss 
the bill without prejudice, and order an as- 
sessment on all unpaid stock to be collected 
by the assignee; otherwise the proceedings 
will be embarrassed at every stage- 
As the assignee is plaintiff, the court can- 
not appoint him receiver; and if he is to be 
superseded in the administration, what is 
to become of his powers and duties, and also 
■of the ordinary and regular proceedings in 
bankruptcy? The powers and duties de- 
volved by the bankrupt act [of 1S67 (14 
Stat. 517)] seem necessarily to make a dis- 
tinct proceeding in equity improper— to su- 
persede that mode of satisfying creditors! 
■demands against an insolvent corporation 
which has been adjudged bankrupt. 

[NOTE. To avoid any difficulty arising from 
the two years' limitation clause in the bankrupt 
law whidi might prevent the bringing by the as- 
signee of new suits against the individual stock- 
holders, to recover payment of the unpaid stock 
on their respective shares, the court instead of 
formally dismissing the bill, as indicated in the 
opinion, subsequently directed "that the bill be 
retained for further proceedings thereunder on 
the following order: That the assignee proceed 
to collect from all stockholders of said company 
the amount due and unpaid on their respective 
shares." As to the general right of creditors 
and of the assignee in bankruptcy against the 
delinquent stockholders of a bankrupt corpora- 
tion, see Sawyer v Hoag, ante, p, 43.] 2 

2 [From 1 Cent, Law J. 451.] 
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Case No. 9,995. 

' MYERS V. TYSON et al. 
[13 Blatchf. 242.] i 
Circuit Court, S. D. New York. Jan. 15. 1876. 

JUDGMEST— LlEX ON REALTY — NeW YOItE STAT- 
UTE — ^DlSGRETIOXART PoWEK OF STATE CODRT. 

Under section 967 of the Revised Statutes of 
tne United States, which provides, that "judg* 
ments and decrees rendered in a circuit or dis- 
trict court, within any state, shall cease to be 
liens on real estate or chattels real, in the 
same manner and at like periods as judgments 
and decrees of the courts of such state cease, 
by law, to be liens thereon," the courts of the 
United States, in the state of New York, are not 
vested with the discretionary power which the 
state courts of New York have, under section 
282 of the Code of Procedure of New York, to 
order real property bound by the lien of a 
judgment to be exempted from such lien, in 
certain cases, during the pendency of an appeal 
irom such judgment. 
[Cited in U. S. v. Sturgis, 14 Fed. 811.] 
[This was a suit by Margaret Myers 
against William P. Tyson and Martin 
Murphy. It is now heard upon application 
of defendant Tyson for suspension of lien of 
decree entered upon real estate.] 

Frederic H. Betts, for plaintiff. 
Samuel J. Glassey, for defendant 

JOHNSON, Circuit Judge. This is an ap- 
plication for an order to suspend the lien of 
a decree of this court in equity upon all the 
real estate of the defendant Tyson. It is 
founded upon the claim, that the provision 
of the New York Code (section 282) applies, 
by force of the statute presently to be men- 
tioned, to the lien of the judgment in ques- 
tion. If that claim is well founded, then it 
would rest in the discretion of the court, in 
view of all the facts, to grant or deny the or- 
der asked for. Section 967 of the Revised 
Statutes of the United States is as follows: 
"Judgments and decrees rendered in a cir- 
cuit or district court, within any state, shall 
cease to be liens on real estate or chattels 
real, in the same manner and at like periods 
as judgments and decrees of the courts of 
such states cease, by law, to be liens there- 
on." This section is a re-enactment of part 
of section 4 of the act of July 4th, 1840 (5 
Stat. 393), and which differs from it only by 
the word "now," and reads "now cease, by 
law, to be liens thereon." The state law, as 
it existed in 1840, was that, therefore, which 
was adopted by the statute of the United 
States of that, year. At that time, no stat- 
ute of New York gave to a party a ?ight, on 
giving security on appeal, to apply for a sus- 
pension of the lien of a judgment against 
him. That right was given by an act of 
1851, for the first time, which made it dis- 
cretionary with the court to suspend the lien. 
The phrase of the act of 1840, re-enacted in 
section 967 of the Revised Statutes, was not 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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intended to cover such a ease, so far as this 
state is concerned, ■when it was adopted. 
Nor does it appear to me that the alteration 
of the statute, by re-enacting it, omitting the 
•word "now," has the effect of intirodncing 
into the law of the United States, in this 
state, this particular provision. The lien, ac- 
cording to the section of the Code hefore re- 
ferred to, is suspended during the appeal, 
but does not cease. It is suspended not by 
law, but by the discretion of the court. The 
words "by law," in section 967, are emphatic, 
and refer, in my judgment, to a fixed rule in 
respect to time and manner, and not to a 
discretionary power vested by statute in a 
state court. The section of the Code (section 
282) is: "Whenever an appeal from any 
judgment shall be pending, and the under- 
taking requisite to stay execution on such 
judgment shall have been given, the court in 
which such judgment was recovered may, 
on special motion, after notice to the person 
owning such judgment, or to his attorney, 
and to the sureties to such undertaking, on 
such terms as such court shall see fit, by or- 
der, exempt from the lien of such judgment 
the whole of the real property upon which 
said judgment is a lien, or a specific portion 
thereof, to be described in such order, and di- 
rect an entry to be made by the clerk on the 
docket of such judgment, that the same is 
'secured on appeal,' except that in case only 
a specific portion of such property is exempt- 
ed from such lien, such order shall direct an 
entry to be made on such docket, that the 
same is 'secured on appeal, as per order of 

the court, dated ,' specifying the date of 

such order, and thereupon such judgment 
shall cease, during the pendency of such ap- 
peal, to be a lien upon the property so ex- 
empted, as against purchasere and mort- 
gagees in good faith." This vests a discx*e- 
tionary power in the state court to order the 
whole or a part of the real property bound 
by a judgment, to be exempted from its lien 
during the pendency of the appeal, in favor 
of purchasers and mortgagees in good faith. 
It does not, in my opinion, come within the 
meaning of section 967 of the Revised Stat- 
utes, and the courts of the United States do 
not, under that section, take, in this state, 
the discretionary power conferred upon the 
state courts in respect to their own judg- 
ments. 
The motion must be denied. 



Case mo. 9,996. 

MTEBS V. UNITED STATES. 

[1 McLean, 493.] i 

Circuit Court, D. Ohio. July Term, 1839. 

PkIXCIPAL. and SDUETY — Bond of GrOVEltNlIEUT 

Officeks — Ckedits— PuioR Defalcations 
— New Suueties. 
1. Moneys collected by the government, on 
execution, may he proved as a credit in a sub- 



1 DReported by Hon. John McLean, Circuit 
Justice.] 



seauent action on the same bond, against a 
different party to the bond, without exhibiting 
the voucher for such payment to the treasury 
department. 

2. New securities are not responsible for pri- 
or defalcations, unless the conditions of the- 
new bond shall embrace them. 

[Cited m Allen v. State, 61 Ind. 275; Ana- 
heim Union Water Co. v. Parker, 101 Cal. 
488, 35 Pae. 1049. Cited in brief in Bar- 
net V. Abbott, 53 Vt 127. Cited in Bis- 
sell V. Saxtoa, 66 N. Y. 60. Doubted in 
Clark V. Wilkinson, 59 Wis. 550, 18 N. W. 
483. Cited in Hyatt v. Grover & Baker 
S. M. Co., 41 Mich, 227, 1 N. W. 1038; 
Luce V. Dorchester Ins. Co., 105 Mass. 297; 
Ohning v. City of Evansville, 66 Ind. 63; 
Scofield V. Churchill, 72 N. Y. 567; Vivian 
V. Otis, 24 Wis. 521. Distinguished in 
State T. Sooy, 39 N. J. Law, 547.] 

3. When a question arises between liabilities 
of securities on different bonds of * different 
dates, the general doctrine of the application 
of payment does not apply. 

4. The government cannot apply money re- 
ceived by a receiver of public moneys, and 
paid over, after the date of the bond, in dis- 
charge of a previous defalcation, to the preju- 
dice of the new sureties. 

[Cited in Boody v. U. S., Case No. 1,636.] 
[Distinguished in Chapman v. Com., 25 Grat. 
743. Cited in Ohning v. City of Evans- 
ville, 66 Ind. 63. Cited in brief in Ornville 
V. Pearson, 61 Me. 555.] 

[Appeal from the district court of the United 
States for the district of Ohio.] 
At law. 

Mr. Wright, for plaintiff. 

The District Attorney, for the United States. 

OPINION OF THE COURT. The action in 
the district court was brought on a penal bond 
for fifteen hundred dollars, given by Peter 
Wilson, Abraham Myers, and others, securi- 
ties, conditioned that the said Wilson should 
faithfully perform his duties as receiver of 
public moneys, at Steubenville, in the state of 
Ohio. The bond was dated 22d September, 
1820. The breach assigned is, that Wilson re- 
ceived a large sum of money, to wit, the sum 
of fifteen thousand dollars, which he failed to 
pay, over or account for to the government, 
as he was bound to do. The defendant, in 
the district court, pleaded non est factum, 
and gave the following notice, under the 
.statute. 1. That Wilson was first appointed 
in the recess of the senate, and gave bond in 
ten thousand dollars, dated 3d of November, 
1808, with Johnson, Wells, and Pritchard, se- 
curities. That his permanent appointment 
was made 6th December, 1808; and that bond 
was given 6th January, 1809, with Pritchard 
and George Wilson securities, in ?10,000. 
That afterwards, and upon the requisition of 
the secretary of the treasury, on the 15th of 
February, 1819, he gave another bond, with 
Campbell and Myers, securities; and upon 
like requisition gave the bond in suit, and 
if operative, is only collateral, &c. 2, That 
the duties of receiver were materially changed 
by several acts of congress. 3. That judg- 
ment was obtained on the first bond at July 
term, 1827, for $10,000, to be released on pay- 
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Ing $9,919, on which ?2,320 have been paitl. 
4. Judgment on second hond against Wilson, 
at the same term, for $10,000. 5. Judgment 
on the third hond, at the same term, 6. That 
the United States brought suit on the bond 
declared on in July, 1826, and obtained judg- 
ment in July, 1827, for the sum due, and on 
which a large sum has been collected which 
is claimed as a credit in this case. 7. That 
"Wilson performed his duties as receiver from 
223 September, 1820, to 20th December, 1820, 
from 30th September, 1820, to 6th December, 
1820; when his term of office ,expired. 8. 
That defendant was surety, and the agent of 
the treasury, the 18th September, 1828, gave 
Wilson time till January, 1828. 

On the trial, a bill of exceptions was taken 
by the attorney for the United States, substan- 
tially as follows: The defendant offered in 
evidence under the issue, payment of $2,320 
received on execution which issued on a judg- 
ment against Wilson and his surety on the 
above bond, without showing that the vouch- 
ers had been exhibited, and rejected at the 
treasury department, or any excuse for not 
thus exhibiting them, and which vouchers 
were admitted as evidence. And the court 
instructed the jm:y that the question of the 
application of payments In this case was a 
substantive fact to be proved by the plain- 
tiff, and whether Wilson's payments since 
22d September, 1820, had been applied to the 
balance then due, was to be determined by 
the jury from an inspection of the transcripts, 
and if not applied, the jury could apply them. 
And the court refused to charge as requesterJ 
by the attorney of the United States, that 
from the manner of keeping the accounts, as 
shown in the transcripts, the jury should ap- 
ply Wilson's payments since 30th September, 
1820, to the balance then due, until such bal- 
ance was discharged, and that the Jury should 
apply the overplus -above the debt of 30th 
September, 1820, pro tanto, to the sum due 
6th December, 1820, or that the juiy should 
apply said surplus, according to priority of 
time. 

The bond on which this action was brought 
is dated 22d September, 1820, and the first 
question that arises is, whether the sureties 
in this bond can be held liable for any prior 
defalcations of Wilson, the receiver. The 
answer is, that the sureties are bound for a 
faithful discharge of the duties of receiver, 
from the date of the bond; and not that he 
had performed those duties. If the govern- 
ment intended the bond to cover the official 
responsibility of Wilson in time past, as well 
as for time to come, its language would have 
been adapted to such an object; and the sure- 
ties would have had due notice of the extent 
of their liability. The obligation of a surety 
is a matter of strict law, and can never arise 
from implication. The bond must speak for 
itself, and its language can never be extended 
or altered, to the injury of the surety. But 
it is insisted that the transcript shows a 
large balance due at the date of the bond, 
17FED.CAS. — 71 
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which the receiver was bound to pay over to 
the government; and a failure to do this, is a 
faUure of official duty, for the due perform- 
ance of which the smreties in this bond- are 
bound. The transcript, it is true, shows that 
Wilson was a defaulter in a large sum at the 
time this bond was executed, and which he 
should have paid over before its execution 
to the government. Now can the sureties to 
this bond be held responsible on this evidence. 
The receipt of the money by the receiver may 
be admitted, but suppose, as the fact probably 
was, that he had applied it to objects of a 
private nature before the execution of the 
bond, would any one contend that the sure- 
ties are responsible for such misapplication of 
the public money. The default in this view 
was complete before the date of the bond, 
and the fund was misapplied. There could, 
therefore, be no liability of the sureties under 
such circumstances, unless the bond provided 
expressly for the case. And unless there was 
•more evidence before the jury than that which 
is found on the transcript, the defendant be- 
low could not be charged with any part of 
this defalcation. It may be admitted, if the 
government had shown that the whole or any 
part of the balance due, at the date of the 
bond, came into the hands of the receiver sub- 
sequent to the date of the bond, the sureties 
might b,e held responsible for the payment 
of the amount received. Or if it had been 
shown that the balance was in the hands of 
the receiver, not presumptively but in fact, 
when the bond was given, there would be 
ground on which to insist that the sureties 
are liable. But there appears to have been 
no evidence to the jury that the balance was 
in the hands of the receiver at the date of the 
bond; or that it came into his hands subse- 
quently. I am aware that this might have 
been set up as a matter of defence. But I 
am inclined to think, that it is not incumbent 
on the defendant to show the misapplication 
of monies received, and for which the receiver 
was in default prior to the execution of the 
bond. It appears to me that when the gov- 
ernment seeks to make a surety responsible 
for a balance due, at the time the bond is ex- 
ecuted, it must show the money was in the 
hands of the principal when the security be- 
came bound. 

The court in the case of Farrar v. U. S., 5 
Pet. [30 U. S.] 389, say: "We feel no difficulty 
in affirming that for any sums paid to Rector 
prior to the execution of the bond, there is 
but one groimd on which the sureties could 
be held answerable to the United States, and 
that is on the assumption that he still held 
the money in bank or otherwise. If still in 
his hands, he was, up to that time bailee to 
the government; bat upon the contrary hy- 
pothesis, he had become a debtor or defaidter 
to the government and his offence was already 
consummated. If intended to cover past dere- 
liction, the bond should have been made re- 
trospective in its language. The siu:eties have 
not undertaken against his past misconduct"" 
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And the court held that the court below erred 
in not suffering the defendant to prove the 
misapplication of the money before the date 
of the bond. But the- question was not raised 
whether it was not incumbent on the govern- 
ment to show the amount of money in the 
hands of the surveyor at the date of the bond. 
This evidence is essential to the liability of 
the surety; and I am inclined to think that 
proof of the defalcation only, does not fix 
this liability. The default being prior to the 
bond, the government must show that the 
money was in the hands of the principal at 
the date of the bond. And this upon the 
simple ground, that the surety does not under- 
take to account for prior defaults, but for 
those which may subsequently occur. In the 
case cited the fund was placed in the hands 
of the surveyor for disbursements; but in the 
case under consideration, the receiver was 
bound to pay over the money, which he had 
failed ta do; and for such failure, I hold a 
subsequent surety is notbound, unless the bond 
be retrospective in its conditions, or the mon- 
ey is shown to be in the hands of the re- 
ceiver when the bond was given. In [U. S. 
v. Giles] 9 Oranch [13 TJ. S.] 22T, 229, it was 
decided that the sureties were not bound for 
moneys received by a marshal, before the 
date of the bond. But the charge of the dis- 
trict court, in regard to the application of 
payments was not prejudicial to the govern- 
ment- It adopts the language of the coiort, 
substantially, in the case of U. S. v. Kirk- 
Patrick, 9 Wheat. [22 TJ. SJ 720. The court 
there remark, that the general doctrine Is, 
that the debtor has a right if he pleases, to 
make the appropriation of payments; if he 
omits it, the creditor may make it; if both 
omit it, the law will apply the payments ac- 
cording to its own notions of justice. It is 
certainly too late for either party to claim a 
right to make an appropriation after the con- 
troversy has arisen, and a fortiori, at the time 
of the trial. But this is not a case where 
the general doctrine on this subject applies. 
It is a case between different sets of sureties, 
under several bonds which have been stated. 
And I do not conceive that the government 
had any right to apply monies received and 
paid over, in the regular course of his duties, 
subsequent to the date of the bond under con- 
sideration, in discharge of a balance due from 
the receiver, befote the date of the bond. 
This would be doing gross injustice to the 
defendant, in holding him responsible for a 
default consummated before he became bound. 
[IT. S. V. January] 7 Cranch [11 tJ. S.] 575. 
Subsequent to the date of the bonds, the re- 
spective sureties are held responsible. But in 
ascertaining this liability it is necessary to 
show when the bonds took effect, and what 
defalcations they cover. 

I am clearly of the opinion that the court 
very properly refused to instruct the jury, as 
asked, that the moneys paid by the receiver 
subsequent to the date of the bond should be 
first applied in discharge of the balance due 



before the bond was executed; and conse- 
quently there was no error in refusing to in- 
struct them how the residue of the payments, 
after the discharge of said balance, should 
be applied. Nor did the court err in permit- 
ting evidence of the money collected on the 
judgment as a credit on this identical bond, 
against another surety. It was not neces- 
sary that the voucher for this payment should 
be presented, for allowance, at the treasury 
department. The return of the marshal 15 
evidence of the payment to the government; 
he being the legal agent of the govei-nment 
to receive it, the execution being placed In 
his hands. I suppose it would hardly be con- 
tended that where an individual had paid to 
the treasurer of the United States in full, a 
sum of money which he had collected for 
them, he must exhibit to the treasury the 
voucher he had received, before such voucher 
would be admissible in evidence in an action 
by the government, for the money thus paid. 
And the principle is the same whether a 
payment is made in whole or in part. But the 
case under consideration Is still stronger, as 
the government has placed the claim in the 
hands of the officers of the law, and the pay- 
ment is shown by the official action of those 
officers. In fact the charge was favorable to 
the United States, and In some parts against 
the defendant, as it regards the application 
of the payments, so that had the verdict been 
in favor of the government, there woiild have 
been error. 

Upon the whole the judgment of the dis- 
trict court is affirmed. 
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MYERS V. YORK & C. R. CO. 

[2 Curt. 28.] 1 

Circuit Court, D. Maine. Sept. Term, 1854. ~ 

RBFEHENCE— FOUMAL DEFECTS — AwARD—RdLE OF 

Damages — Bailhoad Construction — Pay in 
Stock — Stock RESEuvEn — Measure op Dam- 
ages. 

1. A reference of a pending action, under a 
rule of court, authorizes the referee to take 
into consideration only the subject-matter sub- 
stantially shown by the declaration; but he 
may disregard all such formal defects as 
might be amended if the case were laied in 
court. 

2. The award cannot be accepted if it does 
not enable the court, by inspecting it, to sep- 
arate what was, from what was not awarded 
within the submission. But a general award of 
a specific sum, without specifying the items 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 

2 [Affirmed in 18 How. (59 U. S.) 24G.] 
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■of which it is composed is good, in point ot 
form. 

3. Reference of an action of covenant by a 
rule of court, makes the referee the final judge 
of the lawful rule of damages, and the court, 
on an application to accept the award, will not 
review his decision. 

4. Under a stipulation to pay for building a 
railroad by monthly payments, twenty-five per 
■cent, to be paid in stock of the corporation, 
"reserving one half the stock as indemnity for 
the fulfilment of this contract until said divi- 
sion of said road shall be completed," the cor- 
poration having wrongfully interrupted the 
work before the completion of the said divi- 
sion, Jidd, that the stipulation as to the stock 
was executory, and the covenantee had not ob- 
tained a title thereto, and consequently should 
-be allowed in damages the value thereof. 

[Cited in McCreery v. Green, 38 Mich, 180.] 

5. In an action of covenant, the plaintifE hav- 
ing been wrongfully prevented by the defend- 
ants from completing liie work, the measure 
of damages is the difference bPtween the price 
agreed to be paid for the work, and what it 
would have cost the plaintiff to complete it. 

[Cited in McCreery v. Green, 38 Mich. 183; 
Hammond v. Beeson (Mo. Sup.) 15 S. W. 
1002; Id,, 112 Mo. 198, 20 S. W. 476.] 

[This was an action of covenant by John 
G. Meyers against the New York & Cumber- 
land Railroad Company, to recover damages 
alleged to have been sustained by reason of 
plaintiff's dismissal by the railroad company 
before the completion of bis contract] 

F. O. J. Smith (with whom was Deblois), 
for plaintiff. 
Clifford & Shepley, contra. 

CURTIS, Circuit Justice. This action was 
referred under- a rule of the court, entered at 
the April term, 1853, to John Davis, Marcus 
Morton, and Nathan Hale, Esquires, and after 
these referees had fully heard the parties, 
one of their number, Mr. Davis, died, and 
then Mr. Morton became so ill as to be un- 
able to act The parties thereupon agreed, 
that the remaining referee, Mr. Hale, should 
make an award, and he having done so, it 
was presented to the court at the last term, 
and its acceptance moved by the plaintiff, and 
opposed by the defendant,— only one judge 
liemg then present, by consent of parties, the 
•case was continued to the present term, when 
the defendants filed their objections to the 
acceptance of the award, as follows: 

"United States of America, Circuit Court of 
the United States for Maine District. In 
the action John G. Myers, Plaintiff, y. The 
York and Cumberland Railroad Company, 
Defendants. And now at the September term 
of said court, the defendants in the above 
entitled cause come into court and object to 
the acceptance of the award of Hon. Nathan 
Hale, as referee in the above action, and al- 
lege the following objections to the accept- 
ance of the paper offered as an award of the 
said referee: First. That the said Hale has 
acted and awarded upon, and included in said 
award, damages for a subject-matter not re- 
ferred to him. Second. That the said Hale 
has included in his said award damages for a 



claim not embraced in the plaintiff's writ or 
declaration, and not sued for in the above 
action, and not referred to his arbitration or 
decision. Third. That in and by his said 
award he has awarded to the plaintiff in said 
action damages for the non-delivery of the 
reserved stock specified in said writ and dec- 
laration, and in the contracts therein set out 
and copied, although the said reserved stock 
is not sued for, nor is any allegation made in 
the said writ and declaration that the same 
had been- demanded, nor was any proof of 
demand of the same offered at the hearing 
before said referee, nor was any claim for 
the same referred for his arbitration or deci- 
sion. Fourth. That the said Hale has award- 
ed damages to the said plaintiff, in lieu of 
profits for work not performed by the plain- 
tiff, under his said contracts, contrary to law. 
Fifth. That there having been no proof or 
claim that the defendants, in fraud of the 
plaintiff's rights under his said contract, had 
taken the contract from the plaintiff and giv- 
en it to any other person at a lower rate, or 
taken it for the purpose of giving it to any 
other party, at a lower rate, the referee has 
awarded a sum as damages to the plaintiff, 
for prospective profits not earned by him, 
contrary to law. Sixth, That it does not ap- 
pear in and by said award whether the said 
referee has credited or charged the plaintiff 
with an amount of bonds deposited in the 
hands of Levi Morrell, under the terms of the 
supplementary contract dated February 6, 
1851, and set out in said writ and declaration. 
Seventh. That it does not appear in and by 
said award what disposition was made by 
the referee, of an amount of bonds in the 
hands of D. C Emery, the treasurer of said 
corporation. Eighth. That it does not appear 
in and by said award whether the said referee 
charged the said plaintiff with an amoamt of 
bonds in his hands purporting to have been 
Issued by one Nathaniel J. Herrick, describ- 
ing himself as treasurer pro tempore of said 
corporation." 

Upon these objections, by permission of the 
court the testimony of Mr. Hale, the referee, 
was taken, and the counsel of the respective 
parties having been heard, and the objections 
to the award considered, we will now state 
our opinion thereon. The first three objec- 
tions are statements in different forms, of 
the same thing. Their substance is this, 
that the referee exceeded his authority, by 
awarding to the plaintiff damages on ac- 
count of certain stock of the defendant cor- 
poration, called reserved stock. This in- 
volves two inquiries: 1. Whether the referee 
did, in point of fact, allow such damages; 
and 2. Whether that subject-matter was re- 
ferred to him. The first has been answered 
by the referee himself. He has testified "the 
value of the reserved stock, as estimated bj'- 
me, was included in the damages I awarded." 
And it is insisted by the defendants, that the 
referee had not authority to include in his 
award a compensation to the plaintiff, for not 



MYERS (Case No. 9,997) 



[17 Fed. Gas. page 1124J 



receiving this stock. The argument is, that 
this was not a reference of all demands, but 
only of this action; that nothing was re- 
feiTed which was not sued for; that under 
the declaration in the case neither the re- 
served stock, nor its value, nor a compensa- 
tion for not receiving it is demanded; that 
the referee therefore exceeded his power in 
awarding damages on this account, and as 
the amount of those damages does not appear 
upon the award, so that they can be sepa- 
rated from the residue of the damages, by the 
court, the whole award is void. 

To the correctness of many of these posi- 
tions the court at once assents. This being 
a reference of the action, it was not compe- 
tent for the referee to take into considera- 
tion any subject-matter, not Bubstantially 
shown by the declaration. We say substan- 
tially, because formal defects in a declara- 
tion may be, and should be overlooked by a 
referee of an action under a rule of court 
He has not the power possessed by the court, 
to allow them to be amended, but he may dis- 
regard them. Coffin v. Cottle, 4 Pick. 454; 
Porseth v. Shaw, 10 Mass. 253. Still the 
declaration must in substance, embrace a 
subject-matter, to enable a referee of that 
action, under a rule of court, to include that 
subject-matter in his award. We are of 
opinion also, that under our practice, the 
award itself must be such, as to enable the 
.court to distinguish what is, from what is 
not, legally awarded. The practice here, de- 
rived from ancient usage in the state of Mas- 
sachusetts, is to render a judgment on the 
award. The record must contain the basis of 
such a judgment The award goes upon the 
record. But if the court were to hear parol 
testimony as to the amount of damages act- 
ually awarded, and act thereon, and render 
judgment therefor, the judgment would ac- 
cord with that parol evidence, which would 
not be on the record, and would not pursue 
the award, which would be on the record. 
We think the connect practice, in such a case, 
would require us not to accept the award. 
Whether it should be recommitted or not, 
must depend on circumstances, not necessary 
in this connection to be described. 

The important question here is, whether 
this subject-matter of the reserved stock was 
substantially embraced in the declaration; 
and to decide this question we must consider 
the contracts set out in the declaration, and 
the averments there made, and the breaches 
there assigned. The declaration, which is 
in covenant broken, sets out in haee verba, 
two principal contracts under seal. The first 
bears date the 12th day of August, 1848, the 
second on the 5th day of August, 1850. The 
subject-matter now under consideration, 
namely, "the reserved stock" depends upon 
the second of these contracts, by force of 
which the original conti'act to build the rail- 
road was modified and changed in many im- 
portant particulars. By this second contract 
the road was to be divided into four parts: 



from the depot in Portland to the station 
house in Gorham, being the "First Division;" 
from Gorham to the Saco River, "No. 2;" 
from Saco River to Alfred, "No. 3;" from 
Alfred to the terminus, "No. 4." And the 
second contract provides that for the work 
on the first division, "as the same shall pro- 
gress from the first day of August current^ 
payment shall be made at the rate of fifty 
per cent., in cash, and twenty-five per cent, 
in the sis per cent bonds of the company 
hereafter described, and twenty-five per cent, 
in stock, reserving one half of the stock, a» 
indemnity for the fulfilment of this contract 
imtil said division of said road shall be com- 
pleted." The declaration avers, that after 
the making of the last-mentioned contract, 
the plaintiff proceeded in the performance 
thereof, and continued, down to the 19th day 
of August, 1851, to do all that was incumbent 
on him towards the fulfilment thereof on his 
part; that on that day, while proceeding 
with the work, and when he had nearly com- 
pleted the "first division," and while he wa& 
willing to continue to execute his contract, 
the defendants removed him from his situa- 
tion as conti-actor; and prevented him from 
completing the work and performing the 
residue of his contract. 

Upon this declaration, the question is, 
whether the referee could take into consid- 
eration that claim in the conti-act, which 
entitled the plaintiff to receive from the com- 
pany, twelve and a half per cent, of the con- 
tract price of the work upon the "first divi- 
sion" in the stock of the corporation, upon 
the completion of that work.. It is entirely 
clear that the time for this payment had not 
arrived when this action was brought. The 
language of the contract is, that payment 
shall be made to. the extent of twenty-five 
per cent in stock, "reserving one half of the 
stock as indemnity for the fulfilment of thia 
contract, until said division of said road shall 
be completed." Thej substance of this stipu- 
lation, and its legal as well as its practical 
effect, were, that until the "first division" 
should be completed, this part of the pay- 
ment was not to be made. And the declara- 
tion avers, that when the plaintiff was pre- 
vented by the defendants from going on with 
the work, the first division had not been 
completed. The precise ground of action, 
therefore, so far as concerns this stock, was 
not that the defendants would not deliver it 
fo him, for he had not become entitled to re- 
ceive it; but it was, that by preventing him 
from completing the first division of the 
road, they have prevented him from acquir- 
ing a right to this Stock. This was one of 
the benefits which would have accrued to 
him by the completion of his contract. Of 
this benefit they deprived him by stopping 
his work. And, consequently, the value of 
this right is, among other things, to be made 
good to him, he having lost it by the wrong- 
ful act of the defendants. Having set out 
in the declaration the contract which gave 
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him the right, and made its enjoyment de- 
pendent on the completion of the work, and 
having averred that he was prevented from 
completing it by the defendants, the declara- 
tion contains sufficient to lay the foundation 
for this claim of damages. Suppose the con- 
tract had stipulated that the price of the 
work should he paid on its completion, in 
some species of merchandise, and the de- 
fendants had prevented the contractor from 
completing the work. It would then have 
been necessary to ascertain at what time the 
conti-actor could and would, if not prevented, 
have finished the work; then to find the mar- 
ket value of such merchandise on that day, 
and then to allow the contractor, by way of 
damages, that market value, deducting the 
cost of completing the work; and all this 
would be done by the jury, under a declara- 
tion describing the contract, and averring 
that the defendants had prevented its com- 
pletion. In our opinion, the assignment of 
the breach, that the defendants discharged 
the plaintiff from the work, and refused to 
permit him to complete it, was sufficient to 
enable the plaintiff to claim before the ref- 
eree, all damages which naturally arose 
from that breach; and that the value of 
the stock, which the plaintiff was prevented 
by this breach from obtaining, constituted 
a part of those damages. 

It was strongly argued by the defendants* 
counsel, that so far as the plaintiff had 
earned these stocks by work actually done, 
they were, in truth, his property; that he 
was their legal owner; tbat though they 
continued in the hands of the company, it 
was only that the latter might retain a lien 
thereon for their security; and that the com- 
pany had been at all times ready to acknowl- 
edge his title. But whatever force this ar- 
gument is entitled to, we think it was an 
argument to be addressed to the referee, 
and considered by him, in the exercise of the 
jurisdiction conferred on him by the parties. 
He was to determine what damages Myers 
was entitled to recover, by reason of any 
breaches of covenant by the defendants, al- 
leged in the declaration. Among those 
breaches, was the refusal to permit him to 
finish the work. But the amount of dam- 
ages which he should recover for this breach, 
necessarily depended on the general state of 
the account between the parties. He was 
entitled to recover the contract price of the 
work, deducting the cost of finishing the 
work, and deducting also so much of that 
contract price as had been paid to him by the 
company. Suppose the ground had been 
taken before the referee, which is taken 
here, that for twelve per centum of the work 
done on the first division the plaintiff had 
already received payment in stock pursuant 
to the contract, and, therefore, to that ex- 
tent, could have no claim for damages by 
reason of the interruption of the work by the 
defendants; and suppose the plaintiff had 
then answered, as he now does, that the 
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provisions of the contract, taken in connec- 
tion with what" was done respecting this 
stock, did not amount to a payment pro 
tanto, and so did not reduce his claim; must 
not the referee have decided that question? 
and if he decided it in favor of the plaintiff, 
must he not have gone on and put a money 
value on this stock, which the plaintiff was 
entitled to receive as part of the contract 
price of the- work? Whether such questions 
were in fact raised before the referee, we do 
not know, nor is it material. It is enough 
that they might have been raised; for if they 
could, and he had power to decide them, 
he did not exceed his authority, when he al- 
lowed the value of this stock, as estimated 
by him, as part of the damages he awarded. 
He has testified that he did not perceive how 
he could assess, the damages in money with- 
out passing on this question, and we think 
he was justified in taking this view of his 
powers and duties. For reasons which will 
be presently more fully stated, we consider 
the decision of the referee final upon this 
question, which he had authority to decide. 
But if we were now to revise that decision, 
we do not perceive how we could declare it 
to be erroneous. The plaintiff, as already 
stated, was not to receive the reserved stock 
on account of the fii-st division, \mtU the eon- 
tract for that division should be completed. 
The time for receiving this payment had not 
arrived; his title to it was yet incomplete 
•when tbe action was brought. This stock 
was to be evidenced by certificates thereof 
issued by the company in pursuance of their 
charter and by-laws, describing and identi- 
fying the particular shares. So far as ap- 
pears to us, no tender of any certificates of 
this stock was ever made by the company to 
Myers, and no admission made that there 
was any balance due him on general account 
And the only act done by the company coii- 
cerning this stock which has been shown to 
us is, that in the account exhibited by the 
company to the referee is the following en- 
try: 

The Amount of Stock Estimated to Mr. Myers 
by the Engineer. 

Amount of certificates issued ?65,000 00 

Amount of reserved stock. 31,435 33 

Amount of stock due Myers, Nov. 1, 
1851 1,294 69 

Bal. stock due Myers and not is- 
sued 1,294 69 

Upon this state of facts, we are unable to 
see how the company could successfully 
maintain that this reserved stock had actual- 
ly passed to the plaintiff and become his 
property. In this account they do not eveii 
treat it as due to him. The object which 
the parties had in view in the stipulation for 
its being reserved, the security of the com- 
pany, could only be obtained by having the 
title continued in the company. No certif- 
icates having ever been issued, and no par- 
ticular shares identified, the property was 
not the subject of a pledge, or mortgage, or 
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lien by contract, and the only mode In wliich 
it could stand as security, was to consider 
the whole contract as executory; that is, 
that the company agreed to issue certificates 
to him, and thus constitute him a stockhold- 
er to the extent of this twelve and a half 
per cent., when the first division should be 
completed; and, that until that time should 
arrive, no such shares were in existence, and 
the company was under no obligation to 
create them for his benefit. We are aware, 
that under some circumstances, a pai'ty may 
be the owner of stock in a corporation, 
though no certificate has been issued to him. 
But we consider such cases distinjjuLshable 
fi^m this case, by strongly marked features. 
Where the title of a party to receive a cer- 
tificate is perfect, he may insist, as against 
the company, that he shall be treated as a 
stockholder. Where the obligation of a par- 
ty to take a certificate is perfect, the com- 
pany may insist that he shall bear the bur- 
dens of a stockholder. But where an exec- 
utory contract is made by a corporation to is- 
sue shar-es of its stock to a party when he 
shall have done cei-tain work, and the com- 
pany prevent him from completing the work, 
make no tender of certificates, and do noth- 
ing to set apart any particular shares for his 
use, we do not think they can defeat the ac- 
tion of the contractor for damages, upon the 
ground, that the contract on their part, exe- 
cuted itself and made him the owner of the 
stock which they agreed he should have, ajod 
so he has no cause of complaint. Our opin- 
ion is, that this stipulation for a payment in 
stock, was executory merely; and the plain- 
tiff no more became the owner of such an 
amount of stock, by doing a part of the 
work, than he would have become the own- 
er of the defendants' money, while in the 
hands of their treasurer, if the whole pay- 
ment had been to be made in money instead 
of partly in stock. The first, second, and 
third objections are, in our opinion, insufii- 
cient to prevent the acceptance of the award. 
The fourth and fifth objections to the award 
are, in substance, that the referee has award- 
ed damages for prospective profits on work 
not actually done by the plaintiff. 

At the hearing, the court intimated that it 
considered the law to be, that profits which 
the contractor would have made, if allowed 
to complete the work, were recoverable, as 
damages in this action; and that however 
this might be, the judgment of the referee 
upon the rule of damages was final. Upon 
this intimation, though the court expressed 
its willingness to hear the counsel, and to al- 
low the referee to be examined, to ascertain 
what rule, he in fact adopted, the counsel de- 
clined to press their objections, and the ref- 
eree was not examined on this subject-mat- 
ter. Still, if on further reflection and exam- 
ination, the court had found that its intima- 
tions were not well-founded, it would have 
given opportunity further to examine the 
referee. But we have not so found, Un- 
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: der a contract for building part of a railroad, 
in its nature precisely like the one now be- 
fore us, the supi-eme court, in the case of 
Philadelphia, W. & B. R. R. v. Howard, 13 
How. [54 U. S.] 344, decided this question. 
It is there said, "It is insisted that only ac- 
tual damages, and not profits, were in that 
event to be allowed by the jury. It must be 
admitted that actual damages were all that 
could lawfully be given, in an action of cove- 
nant, even if the company had been guilty of 
fraud. But it by no means follows that 
pi-ofits were not to be allowed, understand- 
ing as we must, the term profits, in this in- 
.struction, as meaning the gain which the 
plaintiff would have made, if he had been 
permitted to complete his contract. Actual 
damages clearly include the direct and ac- 
tual loss which the plaintiff sustains propter 
rem ipsam non habitam, and in ease of a 
contract like this, that loss is, among other 
things, the difference between the cost of 
doing the work and the price to be paid for 
it. - This difference is the inducement and 
real consideration which causes the contract- 
or to enter into the contract. For this he ex- 
pends his time, exerts his skill, uses his cap- 
ital, and assumes the risks which attend the 
enterprise; and to deprive him of it, when 
[ the other party has broken the contract, and 
unlawfully put an end to the work, would 
be unjust. There is no rule of law which re- 
quires us to infiict this injustice." Upon the 
other ground, the conclusiveness of the judg- 
ment of that tribunal to whose decision the 
parties have voluntarily submitted their 
case, we are equally clear. Unless we over- 
rule the decision of Mr.- Justice Story in 
IQeine v. Catara [Case No. 7,S69], we must 
hold, that the judgment of the referee upon 
all questions of law and fact, necessaiy 
to a determination of the matter submitted 
to him, is final, and binding on the parties, 
in the absence of fraud and under regular 
proceedings in which no improper conduct is 
alleged. We are satisfied of the correctness 
of this rule, which has received the sanction 
of courts of great respectability, and among 
others, of the supreme court of Maine, in 
Brown v. Clay, 31 Me. 518, and of the su- 
preme court of Massachusetts, in Boston Wa- 
ter Power Co. v. Gray, 6 Mete. [Mass.] 131. 
Our opinion is that the fourth and fifth ob- 
jections are not tenable. 

The remaining objections were, properly.not 
pressed at the hearing, and it is not necessaiy 
to notice them in detail. A referee may cer- 
tainly make a general award, provided it ap- 
pears on its face to embrace, and finally dis- 
pose of, what was submitted to him. He Js 
not bound in a case like this, to show what 
disposition he made of each item in a long 
and complex account. If this case had been 
tried by the court and jury, the verdict and 
judgment would have shown no more partic- 
ulars than are upon the face of this award, 
and the court does not exact of a referee of 
an action under a rule, any more fulness and 
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particularity of finding than the law has 
deemed sufficiently certain in its own regu- 
lar proceedings. 

The result is, that the objections to the 
award are found insufficient, and it must be 
accepted. 

[This case was carried by writ of error to tlie 
supreme court where the j\ifl<rmen* "^ *-^ns 
court was affirmed. 18 How. (59 TJ. S.) 246.] 
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MYGATT V. GREEN BAT. 

[1 Biss. 292; i 8 Am. Law Reg. 271.] 

District Court, D. Wisconsin. Sept., 1850. 

MU.MCIPAl. UOHPORATIONS — BOXDS — RiGHTS OP 

HoLDEK — Payable ik Distant Place — Act 
AuTnoiiiziXG Issue— Notice. 

1. The holder of a city bond issued to a plank 
road company or bearer in aid of the construc- 
tion of tne road, pursuant to a legislative act, 
is not bound to examine the records of the 
city to ascertain whether the resolution of the 
council for issuing the bonds corresponds with 
the resolution recited in the bonds. The recital 
in the bond binds the city in an action by a 
bona fide holder. 

[Cited in Milner t. Pensacola, Case No. 9,- 
619.] 

2. Where city bonds are issued to a corpora-; 
tion or road company payable in the city of 
New York, witiiout express authority of law to 
make them so payable, the bonds are not void 
for this reason, but the city is not bound to 
transport funds to New York for their pay- 
ment 

3. The act under which the bonds are issued 
is the basis of the contract, and dealers in such 
lionds should take notice of the act, it being 
a public statute. 

An act of the state legislature to amend the 
charter of the town of Green Bay, and to en- 
able the corporation to aid in the construction 
of roads, approved March 7th, 1853 [Laws 
1853, p. 138], provided, that the corporation of 
said town shall be hereafter known and 
styled the "President and Trustees of the 
Borough of Green Bay." Section 2 of said 
acts is: "That the president and trustees of 
said borough shall have authority to subscribe 
in behalf of said borough, to the capital stock 
of any rail or plank road, which is now, or 
may thereafter be incorporated for the pur- 
pose of constructing roads passing through, 
or terminating in said town, or on the Fox 
river opposite said borough, to the amount of 
one hundred thousand dollars." And by sec- 
tion 3: "In order to provide for the payment 
of the installments on the stock subscribed as 
aforesaid, the said president and trustees 
may borrow, on the faith of said borough, any 
sum or sums of money not exceeding in the 
aggregate the whole amount of the install- 
ments to become due on such stock, at a rate 
of interest not exceeding eight per cent, per 
annum, and for a term not exceeding twenty 
years. And in order to provide for the pay- 
ment of the installments becoming due on 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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such stock, in case the same shall not have 
been provided for by law, or otherwise, and 
also in order to provide for the payment of the 
interest and principal of any loan made in 
pursuance of this act, the said president and 
trustees shall levy annually a tax on the real 
estate within the corporate limits of said 
borough not exceeding one per cent, on the 
assessed value of said property: provided, 
that if in any year the exigency of the case 
may require it, such tax may be increased to 
any rate not exceeding two per cent, on such 
assessed value." By an act to incorporate 
the Taychudah and Green Bay Plank Road 
Company, approved April 16th, 1852 (Laws 

1852, p. 551), that company was incoi^jorated; 
and the city of Green Bay was incorporated 
by an act approved February 27th, 1854 (Laws 
1854, p. 100). ' By this act the city was made 
liable for the debts of the borough. This suit 
is on bonds of ttie borough of Green Bay, for 
the recovery of the interest accrued, accord- 
ing to their condition, and coupons annexed. 
The bonds recite the authority given the presi- 
dent and trustees, by the act of March 7th, 

1853, to subscribe to stock. And also: 
"Whereas, the president and trustees of said 
borough at a meeting of their board, dJcT 
agree by resolutions of said board to subscribe 
the sum of twenty thousand dollars to the 
stock of the Taychudah and Green Bay Plank 
Road Company, and that the said borough is- 
sued bonds to the amount of said subscrip- 
tion, to the said plank road company, and 
that said bonds be signed by the president 
and countersigned by the clerk, under the 
seal of the corporation. Now, therefore, for 
the puiiwse of canying out the provisions of 
the said act of the legislature, and in accord- 
ance with the resolutions of the said board, as 
aforesaid, the borough of Green Bay is held 
and firmly boimd unto the Taychudah and 
Green Bay Plank Road Company, or bearer, 
in two thousand dollars, upon the condition 
that the said borough of Green Bay shall pay 
or cause to be paid to the said Taychudah and 
Green Bay Plank Road Company, or their 
successors or assigns, or to the bearer hereof, 
the just and full sum of one thousand dollars 
in ten years from the first day of January, 

1854, with interest annually at the rate of 
eight per cent per annum until paid, said 
principal and interest to be paid at the Banlc 
of New York, in: the city of New York." The 
coupons annexed are for eighty dollars each. 
The annual interest is payable at the Bank of 
New York. The bonds are signed by the 
president of the borough and countersigned 
by the clerk under the corporate seal. The 
coupons are signed by the president The fol- 
lowing resolution of the board on the 19th of 
November, 1853, was read on the part of the 
defendant: "That the board of trustees of 
the borough of Green Bay, hereby authorize 
their committee on subscriptions to subscribe 
the sum of twenty thousand dollars to the' 
capital stock of the Green Bay and Taychu- 
dah Plank Road Company, payable in bonds 
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of the borougli at seven per cent, per anmjm, 
under the act authorizing the said borough of 
Green Bay to subscribe to plank roads and 
railroads." One terminus of the road was at 
Green Bay. The defendant's counsel ofEered 
to prove, that the contractor received seven- 
teen of these bonds, and that he had only 
made three miles of road, at a distance of six- 
teen miles from Green Bay, -which offer Avas 
overruled as immaterial, A verdict was tak- 
en pro forma for the amoimt of coupons due 
before suit brought, not adding exchange on 
New York. The defendant's counsel moved 
for a new trial. 

Peekham & Bloodgood, for plaintiflt. 
Howe & Beckwith, for defendant 

MILLER, District Judge. The two ques- 
tions worthy of consideration, raised on this' 
motion are: 1st. That the resolution of the 
board did not authorize the issuing of the 
bonds at a rate of interest higher than seven 
per cent. 2d, That the act did not authorize 
bonds to be issued payable in the city of 
New York. 

The resolution of the board of trustees, 
as recited in the bonds, does not correspond 
with the resolution of record, excepting in 
this, that twenty thousand dollars of stock 
in the company is authorized to be subscribed 
for, and that bonds be issued for the amount. 
The rate of interest recited in the bonds is 
not as prescribed by the resolution. The 
recital refers to a resolution directing how 
the bonds shall be executed. The clerk tes- 
tified that there was no other resolution of 
the board on record but the one. It may be, 
there was another resolution which was not 
recorded. At all events it is immaterial in 
this suit of the holders of the bonds, whether 
there was such a resolution or not. The 
city cannot take advantage, in this suit^ of 
the omission or neglect of the clerk. The 
recital in the bonds binds the borough the 
same as if a previous resolution had been 
passed by the president and trustees, and 
duly recorded. The city is now estopped 
from denying the existence of a resolution 
authorizing the president and clerk to execute 
bonds in the form of these bonds at an in- 
terest of eight per cent. The purchaser was 
not bound to look for the resolution. Commis- 
sioners of Knox Co. V. Aspinwall, 21 How. 
[62 U. S.] 539; Royal British Bank v. Tur- 
quand, 6 Ell, & Bl. 327. The bonds are the 
acts of the trustees directly and not through 
agents. 

The weight of authority sustains the pria- 
ciple, that when an obligation is payable at 
a particular place, and is necessarily sued at 
a place where the exchange is in favor of 
the place of payment, the party is entitled to 
recover the real difference of exchange. Sto- 
ry, Confl. Law, §§ 308-313, and cases cited; 
Story, BiUs, §§ 150-152, and eases cited; 
Sedg. Dam. 240, and cases cited; Smith v. 
Shaw [Case No. 13,107]; Lanusse v. Barker, 



I 3 Wheat. [16 U. S.I 101; Woodhull v. Wag- 
ner [Case No. 17,975]; Lee v. Wilcocks. 5 
Serg. & R. 48; Grant v. Healey [Case No, 
5,696]. In Wood v. Kelso, 27 P. St- 241, a 
suit on a note dated in Erie, Pennsylvania, 
payable ui New York, the exchange was al- 
lowed. 

The decisions against the allowance of ex- 
change are Martin v. Franklin, 4 Johns, 125, 
which was an action of assumpsit for goods 
sold and delivered, and insimul computas- 
sent, Schofleld v. Day, 20 Johns. 102. It will 
be observed, that the courts in each of those 
cases contented themselves with a per curiam 
opinion without any examination of authori- 
ties or precedents, and also Adams v. Cordis, 
8 Pick. 260. These bonds would on their 
faces entitle the holders to the- exchange be- 
tween Green Bay and New York, in addition 
to the debt and interest. 

The legislative act authorized the president 
and trustees of the borough of Green Bay, 
to borrow on the faith of said borough, at a 
rate of interest not exceeding eight per cent, 
per annum. The condition of the bonds is 
for the payment of the principal and interest 
at the rate of eight per cent, at the Bank of 
New York, In the city of New York, The 
act did not expressly authorize the issuing 
of bonds, but it is reasonable to suppose it 
was contemplated that some security or evi- 
dence of debt should be given .by the presi- 
dent and trustees for the money borrowed. 
The bonds were given to the company for 
stock subscribed, and according to the mod- 
ern system of financiering, they were put into 
negotiable shape, so that money could be 
raised on them for the prosecution of the 
work. By the law the principal and interest 
on these bonds are to be paid out of taxes 
assessed upon the real estate of the inhabit- 
ants of Green Bay. 

In the case of the Commissioners of Knox 
Co. V. Aspinwall, 21 How. [G2 U. S.] 539, the 
act authorized bonds to be issued, redeem- 
able at such time and. place as the directors 
of the company may determine. The bonds 
were made payable in the city of New York, 
to the Ohio and JMississippi Railroad Com- 
pany, or bearer, for stock in said company. 
There was express lawful authority for issu- 
ing these bonds. 

These bonds, on their face, Import a com- 
pliance with the law under which they were 
issued. "The act under which the bonds 
were issued I» a public statute of the state, 
and the person dealing in them is chargeable 
with a knowledge of it, and as the board was 
acting under delegated authority, he must 
show that the authority has been properly 
conferred," In reading the act, under which 
the bonds in suit purport to be issued, he will 
not find express authority to issue bonds, nor 
any authority, express or implied, to issue 
them payable in the city of New York, where 
the exchange is imiformly against Green Bay. 
The purchaser of these bonds might properly 
consider them nothing more than a certificate 
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under the corporate seal of the horough, 
signed by the president, and countersigned 
by the clerk. They are in substance nothing 
more. 

The borough of Green Bay, instead of bor- 
rowing money to pay installments on the 
stock, issued bonds direct to the plank road 
company. The company thus became the 
creditor of the borough, instead of some pei- 
son from whom the money might have been 
borrowed, and it received the bonds as cash 
in payment of the subscription. It was at- 
tempted to be proved, at the trial, that the 
borough never received the certificates of 
fitock, but proof was not to be received to 
affect the bonds in the hands of these plain- 
tiffs, for the neglect of the corporation in not 
obtaining the certificates, could not be a rea- 
son for not paying the bonds. The city is 
entitled to the certificates of stock for which 
the bonds were given, and can recover them, 
or damages for their amount on demand. 

Giving the bonds to the plank road com- 
pany cannot be now made an objection on the 
part of the city, even if it were not according 
to the literal terms of the act The borough 
preferred this mode of carrying out the pro- 
visions of the act, and either received an 
-equivalent, or a supposed equivalent for the 
bonds, or is entitled so to receive it on de- 
mand. Under the act it could have bor- 
rowed the money, and paid the subscription 
in installments, or paid the whole amount in 
advance, or given its bonds for the whole 
amount. Either proceeding would be a sub- 
stantial compliance with the act And hav- 
ing preferred the latter mode, a defense to 
the pajment of the bonds and interest, based 
upon technical grounds, is not to be favored. 
In the case of City of Bridgeport v. Housa- 
tonuc R. Co., 15 Conn. 475, the bonds were 
made payable in the city of New York, with- 
out express authority of law- That was not 
made a point of defense. The defense was, 
that the interest on the bonds was payable 
semi-annually when it was directed to be paid 
annually. The court held it was not such a 
material violation of the authority for issu- 
ing the bonds, as to invalidate them, particu- 
larly as the freemen of the city afterwards 
approved them. The rate of exchange be- 
tween New York and Bridgeport was proba- 
bly so nearly balanced, and the expenses of 
transporting the money to New York, so 
trifling— that this objection was probably not 
thought worthy of consideration. 

A note payable generally is a different in- 
strument from one given by the same paities 
for the same amount, payable at New York. 
The rate of interest, the exchange, and the 
place of demand are controlled by the place 
where it is payable. Nor will a note paya- 
ble at a particular place be received on a dec- 
laration, in which the place of payment is 
omitted. Sebree v. Dorr, 9 Wheat [22 U. 
S.3 558; Covington v. Comstock, 14 Pet [39 
IT. S.] 43. In this case the rate of interest is 
prescribed in the bond. And no demand is 



necessaiy. But the rate of exchange be- 
tween Green Bay and New York, or the ex- 
pense of ti'ansporting funds from Green Bay 
to New York, is so considerable in amount as 
greatly to enhance the amount of debt. It 
is evident that the act did not authorize the 
loans or debts to be contracted on this con- 
dition. But shall the bonds be adjudged 
void for ttiis reason? It was the duty of the 
plaintiffs to examine the act and there they 
would not see any authority for contracting 
the loan or debt 'on this condition. 

After much reflection upon the subject, I 
have come to the conclusion, that the interest 
on the bonds is recoverable, but not with 
exchange on New York, as the act did not 
authorize the loan or debt to be contracted 
on that condition. The act controls the ex- 
tent of the obligation. That part of tlie con- 
dition of the bonds is not binding on the city, 
as a part of the contract under the act, and 
the property in the city should not be taxed 
for its payment The holder of such bonds 
and coupons cannot req,uire the city of Green 
Bay to pay in the city of New York. I think 
the bonds are a lawful debt of the city, with 
annual interest at the rate of eight per cent. 
The motion for a new trial will be ovei-ruled. 



NOTE. The holder of coupon bonds pay- 
able to bearer but referring to act under which 
they were issued, is chargeable with knowledge 
of its provisions, and tiie construction to be 
placed upon them by the courts. Com. v. State, 
32 Md. 501. County bonds payable absolutely 
to bearer are ^ood in hands of bona fide holder, 
although restrictions in statute have been dis- 
regarded. Wood V. Alleghany Co. [Case No. 
17,939]; City of San Antonio v. Lane, 32 Tex. 
405. Bona fide purchaser without notice of a 
suit pending to cancel the bonds, not prejudiced. 
Durant v. Iowa Co. [Case No. 4,189]. 

Want of power to issue bonds is a good de- 
fense, even against a bona fide holder. Tread- 
well V. County Com'rs, 11 Ohio St 183; Mer- 
cer Co. V. Hackett 1 Wall. [68 U. S.] 83; 
Starin v. Town of Genoa, 23 N. Y. 439; Marsh 
V. Fulton Co., 10 Wall. [77 U. S.] 676; Aspin- 
wall V. Commissioners of Daviess Co., 22 "ELovr. 
res tr. S.] 3C4; GouW v. Town of Sterlinj?, 23 
N. Y- 456; Hill v. Manchester & S. Water 
Works Co., 5 Barn. & Adol, 866; City of Au- 
rora V. West, 22 Ind. 88; Marshal Co. v. Cook, 
38 111. 44; Clay v. County Court 4 Bush, 154. 

Mere irregularities, however, do not vitiate 
them. Thompson v. Lee Co^ 3 Wall. [70 V. 
S.] 327; Gelpcke v. City of Dubuque, 1 Wall. 
[68 U. S.] 175; Moran v. Commissioners, 2 
Black [67 TJ. S.] 722; Maddos v. Graham, 2 
Mete. [Ky.] 56; Butz v. Muscatine, 8 Wall. 
[75 U. S.J 575; Van Hostrap v. Madison City, 1 
Wall. [68 U. S.] 291; Commissioners of Knox 
Co. V. Aspinwall, 21 How. [62 U. S.l 537; 
Woods V, Lawrence Co., 1 Black [66 U. S.] 
386; Bissel v. JefEersonville, 24 How. [65 TJ. S.j 
287; Butler v. Dunham, 27 111. 474; Mercer Co. 
V. Hackett, 1 Wall. [68 TJ. S.] 83; Commission- 
ers of Knox Co. V. Nichols, 14 Ohio St 260; 
]Mayer v. City of Muscartine, 1 Wall. [68 
TJ. S.l 384; Bogers v. Burlington, 3 Wall. [70 
TJ. S.] 654. 

The supreme court has lately held recitals in 
bonds, issued by supervisors under an act of 
the legislature, binding upon the county as 
agamst bona fide holders and that want of com- 
pliance with the forms of law, or fraud by the 
agents of the county, could not be shown in 
defense. Town of Grand Chute v. Winegar 
[15 Wall. 182 U. S.) 373]. 
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Compare, also, Luling v. Racine [Case No. 8,- 
603]; Goedgen v. Manitowoc Co. (June term, 
1870^ [Id. 5,501] ; and Schenck v. Supervisors of 
Marshall Co. (Oct term, 1866) [Id. 12,449], 
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Case No. 9,999. 

In re MYRICK. 

[3 N. B. R. 153 (Quarto, 38).] i 

District Court, S, D. Georgia. April 6, 1869. 

Real Pbopertt — Limitatioxs — Not to be Bobnd 
FOK Debts— Bankkuptot. 

1. A father, resident of Georgia, bequeathed 
lands therein to the husband of his daughter, 
in trust "for her sole and separate use, during 
her natural life, and the use of her children," 
with limitation over on her death to her then 
husband and children living, share and share 
alike, with a clause that no part of the property 
should be liable for the debts of any present or 
future husband. The wife having died and the 
husband become bankrupt, held, he took, under 
the laws of Georgia, on her death, a fourth in- 
terest in fee in the said lands. 

2. The clause against the use oi any part of 
the lands in payment of debts of husband, ap- 
plied during the life of the wife only, and does 
not apply after the fee vested in the husband. 

Benjamin H. Myriek filed his petition in 
bankruptcy February 10, 1868. At that time 
and for some years before, he was in pos- 
session of, besides other lands, four bun- 
dred and sixty-five and a half acres— being 
two tracts or parcels put together— the one, 
the "Greene Place," two hundred and sixty- 
three acres, the other, the "Britt Place," 
two hundred and two and a half acres, mak- 
ing in all four hundred and sixty-five and 
a half acres. He acquired the Greene Place 
directly by the will of John Edmondson, de- 
ceased; and the Britt Place was bought by 
him under the instructions of the will, and 
paid for with money which came to him by 
the will; and the question now under con- 
sideration is, did that land or any part of 
it, at the time of his bankruptcy, belong 
to Benjamin H. Myriek, so as to be liable 
as assets in the hands of tbe assignee? In 
other words: did Benjamin H, Myriek, at 
the time of his bankruptcy, possess such an 
interest in the land as should, under the 
law, pass to his assignee for the benefit of 
his creditors, and if so, what interest? In 
order to determine this question, it is neces- 
sary to recur to the will of John Edmondson, 
who was the father-in-law of Myriek, and 
give it a legal construction in so far as it 
relates to this property. The clause of the 
will relating to this property, and the terms 
and conditions of its bequest, reads as fol- 
lows, to wit: "An of which property, to- 
gether with all that which my said daughter 
may receive according to my will, I give to 

1 [Reprinted f>y permission.] 



Benjamin Myriek to hold In trust for the 
sole and separate use of my said daughter, 
Mary Ann, during her natural life, and for 
the use of her children; and at her death, 
the said property to be equally divided be- 
tween the children she may have living, 
and the descendants of such as may be dead, 
and her then husband, share and share alike. 
And said property to be in no wise liable 
to the payment of the debts of any present 
or future husband." Mrs. Mary Ann Myriek 
died some time previous to Mr. Myrick's 
bankruptcy, leaving three children and Mr. 
Myriek, as her then husband. 
By ALEXANDER G. MURRAY, Register: 
The general rule for construing a will is, 
to give it such construction as will carry 
iato effect, if possible, the intention of the 
testator. But, at tbe same time we take in- 
tention as the guide, we must not suffer a 
departure from the legal restrictions thrown 
over the making of wills by legislation, to 
lead to a conclusion that will violate the 
law— always presuming that the intention of 
a testator is to conform to the law. It is 
clear, from the provisions of the will, that 
Benjamin H. Myriek held the property in 
trust during the lifetime of Mrs. Mary Ann 
Myriek, his wife. All must admit this. But. 
what was the condition of the property after 
her death? The will provides, that on the 
happening of that event, the property should 
be equally divided between the children she 
then had, and her then husband, viz.: three 
children and Benjamin H. Myriek, share 
and share alike. If it were at all doubtful 
whether the testator intended that the trust 
estate should then end, the law settles the 
question. The legislature of Georgia has 
enacted (Code Ga. § 2230) "that limitations 
which, by the English rules of construc- 
tion, would create an estate taU by impli- 
cation in this state, shall give a life estate 
to the first taker, with remainder over 
in fee to the « * « beneficiaries intended 
by the maker of the instrument." Thus 
Mrs. Mary Ann Myriek was the first taker, 
and took a life estate in trust in the property 
bequeathed. But at her death, the law vest- 
ed an absolute title in fee in the three chil- 
dren and Benjamin H. Myriek, share and 
share alike. Consequently, Benjamin H. 
Myriek, at the time of his bankruptcy, was 
the owner in fee of one-fourth interest in 
the four hundred and sixty-five and a half 
acres of land, and that interest is assets 
which passed to the assignee. The clause of 
the will which says: "Said property to be in 
no wise liable to the payment of the debts 
of any present or future husband," must be 
construed to be limited by and to apply only 
during the life of Mrs, Mary Ann Myriek. 
It cannot apply after the property has vest- 
ed in fee, 

ERSIQNE, District Judge. After careful 
consideration of the question certified tdr 
the approval or disapproval of the judge, he 
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is of opinion that tlie decision of the register 
is correct, and it is approved. 

[This ease was subsequently heard upon the 
question of the validity of certain proofs of 
debt, taken under power of attorney not stamp- 
ed with an internal revenue stamp. Case No. 
10,000.] 



Case TTo. 10,000. 

In re MYRICK. 

[3 N. B. R. 156; (Quarto, 38).] i 

District Court, S. D. Georgia. 1869. 

Intersal Revenue — Stamp Dott — Power to 

Represent Creditor jx Baskruptci — Proof 

OF Claim— Correction op Errors. 

1. A power to represent a Creditor in bankrupt- 
cy is not subject to stamp duty by esisting laws. 

2. A creditor may correct clerical errors in his 
proof of claim at any time before final dividend. 

[This case was previously heard upon the 
question of the interest of the bankrupt in 
certain real estate under the will of John 
Edmondson, the bankrupt's father in law, 
Case No. 9,999.] At the second general meet- 
ing of the creditors of Benjamin H. Myrick, 
bankrupt, on the 16th day of February, 1869, 
the assignee, in the absence of a majority of 
the creditors, determined on a dividend; and 
preparatory to computing the same, William 
McEanley, attorney for John Wood, a junior 
creditor, objected to the proofs of debt filed 
in favor of David Bateman and George L. 
Denning, respectively, and moved that they 
be rejected as not duly proved, because the 
proofs had been made by Lucilius H. Briscoe, 
under powers of attorney which were vdid 
for the want of the proper revenue stamps. 
To remedy the defect, if defect it was, Col. 
Briscoe moved to aflSx the proper stamps in- 
stanter; but contended that the law did not 
require a stamp at the date of the powers. 
Gol. Briscoe also moved to fill two blanks 
that were not filled at the execution of one 
of the proofs. This proof had been made out 
on a printed blank, and the blank place left 
for the name of the county of his residence, 
and also the name of the agent proving the 
claim, had been omitted in one place only, 
but appeared in every other proper place 
throughout the proof. The motion to fill 
these two blanks was resisted by Col. Mc- 
Kinley. 
By ALEXANDER G. MURRAY, Register: 
The revenue laws of the United States, 
•prior to March, 1867, did require such pa^ 
pers to be stamped; but since the removal 
of stamp duty from judicial proceedings by 
congress, in March, 1867 [14 Stat. 517], a 
power to represent a creditor in bankruptcy 
(being a paper which is part and parcel of 
bankrupt proceedings, and is required to be 
filed In the ease as part of the record), dated 
in October, 1868, does hot require a stamp. 
As to the right to remedy technical errors or 
omissions, or correct clerical errors, the law 

1 [Reprinted by permission.] 



gives a creditor the right to prove his claim 
at any time after the commencement of pro- 
ceedings, and before final dividend; and so 
long as the right to prove continues, the 
right to correct a clerical omission In a proof 
filed should not be denied. If a proof on 
file were totally defective, the party would 
have the right to file anew. The just and 
fair distribution of the assets of a bankrupt 
according to law, should not be defeated on 
mere technicalities- 

ERSKINE, District Judge. I have care- 
fully examined the matter certified for re- 
view in the case of Benjamin H. Myrick, 
and I am of the opinion that the decision of 
the register is correct, and I approve it 
The clerk will certify the same to Register 
Murray. 



Case Iflo. 10,001. 

MYRICK V. MICHIGAN CENT. R. CO. 

[9 Biss. 44; 7 Reporter, 229; 11 Chi. Leg. News, 
151.] 1 

Circuit Court, N. D. Illinois. Jan., 1879.2 

Carriers— Live Stock— Neoessart Accojimoda- 
TioNS — Bailroab Companies — Coxnectinq 
Lines— Through Bill — Contracts— Construc- 
tion. 

1. In the coilstruction of a contract the court 
will ascertain what the surrounding circumstan- 
ces and facts were, in order to determine the in- 
tention of the parties and the full legal purport 
of the contract 

2. In this ease it was held, where' the defend- 
ant received at Chicago certain cattle consigned 
to Philadelphia, giving shipping receipts there- 
for, that these receipts constituted through con- 
tracts, by which the defendant was liable for the 
proper transportation of the cattle beyond the 
line of its own road. 

3. In such case it was the duty of the defend- 
ant to notify each of the carriers beyond its 
terminus of the requirements of the contract, 
and each of them became the agent of the de- 
fendant for the purpose of executing the contract 
and seeing tliat its terms were complied with, 
and the delivery of the cattle to a stock yards 
company by the last carrier, made the managers 
of the yards the agents of the defeu'dant, which 
is liable for any wrongful or negligent delivery 
of the cattle by them. 

4. Railroad companies which become carriers 
of live stock must provide accommodations, 
whereby the stock can be safely and properly 
kept and caied for until a delivery can be made to 
the consignee according to the terms of the ship- 
ment 

5. No mere usage between the consignor and 
carrier concerning the delivery of the cattle at 
the end of the line of transportation, contrary to 
the terms of the contract could affect the rights 
of an assignee of the bill of lading, when such 
usage was not known to him. 

[This was an action by Paris Myrick against 
the Michigan Central Railroad Company to. 
recover damages for a breach of contract] 

Lamed, Ryerson & Lamed, for plaintiff. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 7 Reporter, 229, 
cohtains only, a condensed report.] 
. 2 [Reversed in 107 U- S. 102, 1 Sup. Ct 425.] 
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A, I/. Osborn and Wirt Dexter, for defenfl- 
■ant. 

BLODGETT, District Judge (charging 
jury). This suit is brouglit to recover dam- 
ages for a breach of two contracts which the 
plaintiff claims he made with the defendant, 
as common carrier, one on the 7th, and the 
other on the 14th of November, 1877, for the 
transportation of beef cattle from Chicago to 
JPhiladelphia. The allegation on the part of 
the plaintiff is that on the 7th of November, 
1877, he delivered to the defendant at the 
stock yards in this city, and the defendant 
there accepted, two hundred and two head of 
beef cattle to be transported by the defend- 
ant as a common carrier from this city to 
Philadelphia, Pennsylvania, and there deliver- 
-ed to the plaintiff or his order; that plaintiff 
received from the defendant a bill of lading 
■or receipt for said cattle, and that he duly 
indorsed the same, to the Commercial Nation- 
al Bant, as security for a loan of money ad- 
vanced by said bank to the plaintiff to pay 
for said cattle, and thereby the defendant 
became bound to safely transport said cattle 
to Philadelphia, and there deliver them to 
said bank or its proper agents; that the de- 
fendant failed to perform its contract and 
neglected and failed to deliver the cattle to 
the bank or its agent, whereby the cattle 
were wholly lost to the plaintiff and said 
bank. 

It Is also alleged that a similar contract in 
all respects was made by the plaintiff with 
the defendant on the 14th of November, for 
the transportation of another lot of two hun- 
dred and two head of beef cattle, and that the 
defendant has failed to perform said contract 
in the same manner it failed to perform the 
first. The defendant contends: 

First That it owns and operates a railroad 
from Chicago to Detroit and no further, and 
while it received the cattle and carried them 
on its own line as far as Detroit, it did not 
undertake to transport them beyond that 
point, and that the obligation to the plaintiff 
was fully performed when it delivered the 
cattle to the connecting carrier at Detroit, for 
their place of destination. 

Second. That even if the contract with the 
plaintiff was for the transportation of the 
cattle in question from Chicago to Philadel- 
phia, it fully performed its undertaking in 
that behalf by the delivery of the cattle to 
the North Philadelphia Drove Yard Company, 
and that the loss to the plaintiff occuri'ed 
through the neglect of said drove yard com- 
pany, for which defendant is not responsible. 

It is conceded that the plaintiff did ship by 
the defendant's road, the two lots of cattle 
In question; that the cattle passed over the 
defendant's railroad to Detroit and from there 
over connecting railroad lines ta Philadelphia, 
reaching the latter place by what is known 
as the North Penn. Railroad, and that the 
North Penn. Railroad Company delivered the 
cattle to the North Philadelphia Drove Yard 



Company, a corporation or firm owning and 
managing certain cattle yards in the vicinity 
of Philadelphia, fitted up with conveniences 
for receiving and yarding live stock; that the 
first lot of said stock arrived at the drove 
yards on the 11th of November, and the last 
on the 18th of November, and that the officers 
or managers of the drove yards delivered the 
cattle to J. and W. Blaker, without the sur- 
render of the receipt or bill of lading which 
the defendant had issued to Myrick, and 
which Myrick had indorsed to the bank, and 
without the order of Myrick. The following 
is a copy of one of the shipping receipts giv- 
en by defendant to plaintiff, the other being 
like it except as to date: 

*'(M chiffan Central Railroad Company, Chi- 
cago Station, Nov. 7, 1877.) 

"Received from Paris Myrick, in apparent 
good order, consigned to order Paris Myrick. 
Notify J. and W. Blaker. Philadelphia, Pa. 
Marked. Weight and Measure. 



Articles. 
Two hundred and 
two (202). 



Cattle. 



240,001). 



"Advanced charges, $1,200, marked and de- 
scribed as above (contents and value other- 
wise unknown) for transportation by the 
Michigan Central Railroad Company, to the 
warehouse at ^ 

"This receipt can be exchanged for a 
through bill of lading. 

"Notice.— See rules of transportation on the 
back hereof. Signed, 

"Wm. Geagan, B. Agent. 
"Indorsed, Paris Myrick." 

The only rule on the back of the receipt 
which affects this question, is rule 11, which 
is as follows: 

"Goods or property, consigned to any place 
off the company's line of road, or to any point 
or place beyond its termini, will be sent for- 
ward by a carrier or freightman, when there 
are such, in the usual manner, the company 
acting, for the purpose of delivery to such 
carrier, as the agent of the consignor or con- 
signee, and not as carriers. The company 
will not be liable or responsible for any loss, 
damage or injury to the property, after the 
same shall have been sent from any ware- 
house or station of the company." 

It is claimed by the plaintiff, that by the 
terms of the shipment it became the duty of 
the defendant as a common carrier, to notify 
J. and W. Blaker, of the arrival of said cattle 
at the place of destination, and that no right- 
ful delivery could be made, except upon the 
order of Myrick and the sm-render of the bill 
of lading, but that without the order of 
Myrick the cattle were wrongfully delivered 
to tlie Blakers, who sold them and converted 
the proceeds to their own iise, whereby the 
cattle were wholly lost to the plaintiff and 
the bank which had advanced money on them 

The first question is, did the defendants 
make a contract to transport these cattle from 
here to Philadelphia? It was competent for 
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the defendant as a common carrier, to con- 
tract for the transportation of these cattle be- 
yond its own terminus, and to PhiladdpMa, 
If sucli a contract was in fact made, the car- 
riers heyond the defendant's terminus, that 
is, beyond Detroit to the place of destination, 
became the agents of the defendant to com- 
plete the contract, and the defendant is liable 
for any breach of it whereby the plaintiff 
sustained damage. Considemble discussion 
has been had befoi*e the court upon the ques- 
tions of law raised, whether these receipts 
are, or are not, a through contract or bill of 
lading. At first I was inclined to submit this 
as a question of fact to the jury; that is, to 
submit all the testimony, including the ship- 
ping receipts, and allow the jury to say, as a 
question of fact, whether the defendants did 
contract to transport these cattle through to 
Philadelphia, or not, but upon fm-ther reflec- 
tion, I have concluded that this is solely a 
question of law for the court. 

In construing a written contract, courts 
have the right to hear, to a certain extent, 
parol evidence as to the circumstances imder 
which a contract was made, for the purpose 
of putting themselves in the place of the con- 
tractmg parties, and determhiing the purport 
and effect of the language used; that is, the 
court has the right to ascertain what the sm*- 
rounding circumstances and facts were, in or- 
der to determine the intention of the parties, 
and the full legal purport of the contract 
made. Perhaps the rule asserting the right 
of the court to look into the surrounding facts 
connected with the malting of a conti-act, for 
the purpose of determining its meaning has 
never been more lucidly stated than by Mr, 
Justice Oaton, of the supreme court of the 
state of Illinois, in the case of Doyle v. Teas, 
4 Scam. 256: "But the*true rule, clearly de- 
ducible from the cases, I thinii, is where the 
language is of such a character as to show 
that the parties had a fixed and definite mean- 
ing which they intended to express, and used 
language adequate to convey that idea to 
persons possessed of all the facts which they 
had in view at the time they used the lan- 
guage, it then becomes the duty of the court 
to learn those facts, if need be, by parol 
proof, and thus, 'as far as possible, by occupy- 
ing the place of the parties employing the ex- 
pressions, ascertain the sense in which they 
were intended to be used." 

Now, taking into consideration the cu-cum- 
stances, as shown in the proofs, surrounding 
the making of these shipping receipts or bills 
of lading, I come to the conclusion, and say 
to you, gentlemen of the jury, that tliey are 
through contracts, whereby the defendant 
agreed to ti-ansport the cattle in question from 
Chicago to Philadelphia, and there deliver 
them to the order of Paris Myrick, and to no- 
tify J. and W. Blaker of their arrival. This 
was the xmdertaking on the part of the de- 
fendant with the plaintiff, and with whoever 
might be made the assignee or holder of this 
contract. 
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It thus became the duty of the , defendant, 
if the defendant's road did not reach the place- 
of destination of the property, to properly no- 
tify or inform each of the carriers beyond, 
the defendant's terminus, of the terms upon 
which that shipment was made, and each of 
the earners beyond the defendant's terminus- 
is, for the purpose of executing tliis conti'act, 
the agent of the defendant, and as complete- 
ly bound to carry out the terms of the con- 
tract as if defendant's road extended from. 
here to the place of destination, and the 
agents of the last carrier that transported 
these cattle are the agents of the defendant 
for the purpose of executing this contract and 
seeing that its terms were complied with. 

This, then, being a through contract, the- 
only question is, whether there has been a 
breach of it. The defendants insist that ow- 
ing to the peculiar nature of live stock as. 
freight, it is not to be considered as ordinarj-- 
merchandise; that it must be yarded, watered 
and fed, not only along the route, but at the- 
terminus, or place of destination, and that 
peculiar accommodations are required for that 
purpose, such as railroad companies do not 
usually have; and that the plaintiff knew 
when he shipped this stock that the railroad- 
at the place of destination had no facilities- 
of its own for caring for cattle, but that its 
course of business was to deliver to this 
drove yard company, and that therefore, the 
conti-act of carriage was completed when the- 
delivery was made to the drove yard compa- 
ny. Undoubtedly this kind of freight must 
have accommodations adapted to it, and rail- 
road companies that become carriers of live- 
stock may provide such accommodations 
themselves, or may adopt those provided by 
other independent companies or persons. But- 
if they adopt the yards of another, they there- 
by make them their own for the pm-pose of 
performmg their contract, the same as if they 
were their own depot, and the managers of" 
the yards their servants and agents. As with^ 
merchandise, they are bound to provide a de- 
pot or freight house in which the goods may 
be safely kept for a reasonable time until the- 
consignee can take them away; so, in regard 
to cattl^ they must make some preparation, 
whereby they can be safely and properly kept 
and cared for, until a delivery can be made 
to the consignee, according to the terms of the- 
shipment. For this purpose, as I have al- 
ready inthnated, the railroad company, as a 
common carrier, had a right to make this 
drove yard its warehouse or place for the 
storage of these cattle, and the drove yards 
were required to hold the cattle, as the rail- 
road company itself would have been com- 
pelled to hold them until the consignee called 
for them, or until a reasonable time elapsed. 
The cattle being, of course, expensive to- 
keep, they would be kept at the cost of the- 
consignee, and the charges upon them would 
be additional charges to be paid whenever- 
they were taken away; and if they were 
detained an unreasonable time, then, under* 
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the law pertaining to the rights and duties of 
common carriers, the drove yard company 
would be entitled to sell the cattle as perish- 
able property for their advances and charges 
thereon. They would not be obliged to lieep 
them indefinitely, but they would be obliged 
to lieep them a reasonable time, the same as 
a railroad company is obliged to keep your 
goods a reasonable time after they arrive at 
the terminus in order that you may pay the 
charges and take them away. So, that, as I 
have already insti-ucted you, the defendant, 
by its contract, agreed to transport these two 
lots of cattle to Philadelphia, and deliver 
them to the order of Paris Myrick there, and 
to notify J. and W. Blaker; and it being ad- 
mitted, or at least not disputed, that Myrick 
had duly assigned and delivered the shipping 
receipts or bills of lading given him by the 
defendant to the Commercial National Bank, 
to secure the advance of money, if you are 
satisfied from the proof that the railroad 
companies along the route, which transported 
the cattle to Philadelphia, delivered them to 
the drove yard company mentioned in the 
proofs, and that the persons in charge of the 
said drove yard did, on the day after the ar- 
rival of each of the said lots of cattle, deliv- 
ei* them to J. and W. Blaker, without the or- 
der of Myrick, and that the plaintiff and the 
Commercial National Bank of this city there- 
by lost the said cattle, or the benefit of them, 
or the proceeds thereof, then the defendant 
is liable to the plaintiff in this action; it be- 
ing the duly of the defendant, if it or its 
agents, the raUroad company at the teiminus, 
delivered the cattle to the drove yard compa- 
ny, to accompany the cattle with the proper 
directions for their being delivered only to 
the order of Myrick, and if the railroad com- 
pany failed to properly direct the drove yard 
company, or if they had been properly dii'ect- 
ed, and the drove yard company had deliv- 
ered them improperly, then the defendant in 
either event, would be lialile. That is, it 
makes no difference whether the North Penn. 
Raikoad Company, which made the deliveiy 
to the drove yard company made the mistake, 
or whether the di-ove yard company made the 
mistake and delivered the property wrongful- 
ly; in either event the defendant is liable, as 
both these parties were agencies by which 
the defendant undertook to complete its con- 
ti-flct. 

It is contended by the defendant, that by 
the coui-se of business growing' out of a series 
of shipments by the plaintiff over the defend- 
ant's line to the same destination, a usage 
had grown up to deliver the cattle to the 
Blakers upon substantially such contracts as 
this, and therefore defendant is not liable, and 
upon this point I say to you, while the paities 
to a contract like this, may, by a long con- 
tinued usage, change the mode of delivery, 
yet in order to waiTant a delivery contrary to 
the terms of the contract, it must appear sat- 
isfactorily from the evidence, that the plain- 
tiff knew that the terms had been changed at 



the terminus; and that in this case, if you 
believe from the evidence that the plaintiff 
assigned his bill of lading or receipt to the 
Commercial National Bank as secmlty for a 
loan or advance of money, then no mere usage 
between the plamtiff and the defendant in 
that regard, contrary to the terms of the con- 
tract, would affect the rights of the bank as 
the holder of this bill of lading; that is to 
say, the bank had the right to have the con- 
tract executed according- to its terms, unless 
the proof shows to yom- satisfaction that the 
bank had become cognizant of a usage by 
which the terms were changed, and acqui- 
esced therein. 

Then, gentlemen of the jui-y, the next 
question for you to consider will be the 
measure of damages. The evidence in the 
case, which is undisputed, I may say, shows 
that Myrick immediately upon receiving this 
bill of lading, that is, as soon as the two 
things could follow each other in the due 
course of business, repaired to the Commer- 
cial National Bank, where he received a dis- 
count or advance of money to the amount of 
$12,287.54 on the shipment of the 7th of No- 
vember, and $12,448.12 on the shipment of 
the 14th of November; and that he drew 
drafts on J. and "W- Blaker for these re- 
spective amounts, and secured their pay- 
ment by assigning and delivering these bills 
of lading to the bank, and that these bills of 
lading went forward with the drafts to the 
First National Bank of Newtown, Pennsyl- 
vania, for collection. The evidence in the 
case tends to show, and perhaps does show 
without dispute, that Myrick, the plaintiff 
in this suit, bought the cattle in question for 
the Blaxers; that is, he was the agent of the 
Blakers here for the. purchase of cattle; he 
had no interest in the cattle further than to 
be reimbursed for the money which he bor- 
rowed, and became responsible for, to pay 
for the cattle. The undisputed proof shows 
that he was to buy the cattle in Chicago, 
make drafts upon the Blakers for the pur- 
chase money which he was to have discount- 
ed here, and pay for the cattle with the pro- 
ceeds of the discount, and the drafts so made 
were to be secured by the transfer of the 
shipping receipts or bills of lading obtained 
from the railroad. 

[And he was compensated for his services 
in the matter by a draw-back which he re- 
ceived from the railroads for furnishing 
them with this large amount of freight; the 
proof is so uncertain as to the amount of the 
draw-back, to which Myrick was entitled un- 
der his aiTangement with the railroad, and 
as to whether he collected the draw-back 
from each railroad separately, or whether 
some one railroad paid him the whole and 
settled with the other members of the com- 
bination or line, that I do not think the juiy 
can predicate any claim in favor of the 
plaintiff upon this draw-back item. It is left 
wholly uncertain, as I conceive it, by the 
proof, in the first place, as to how much 
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draw-back Myrick was to have, and sec- 
ondly as to who was to pay it. I therefore 
direct you to exclude this item fi'om the 
plainttGE's claim.] 3 ^ 

If you are satisfied from the instructions 
that I have given, that the plaintiff is en- 
titled to recover, his damages will he the 
amount of these two drafts, with interest 
thereon at six per cent, from the time the 
cattle were wrongfully disposed of; which 
was, in one case, by the imdisputed testi- 
mony, the 12th of November, 1877, and in 
the other the 19th of November, the cattle 
having arrived in Philadelphia on Sunday in 
each case, and having been disposed of on 
the following Monday. 

Verdict for plaintiff for $26,451.22. 

NOTE. Where goods are delivered to a com- 
mon carrier to he carried to a designated place, 
and the charges for transportation to that place 
paid in full, and the gogds are received by thfe 
carrier without any contract limiting its liabil- 
ity, such carrier is responsible for the delivery 
of the goods at the place designated, notwith- 
standing its line ends before reaching such place, 
and the goods are delivered to another carrier 
in good order at the termination of its line, Ad- 
ams Exp. Go. V. Wilson, 81 El. 339; Erie Ry. 
Co. V. Wilcox, 84 TU. 239; Illinois Cent R. Co. 
V. Copeland, 24 HI. 332; Illinois Cent R. Co. 
V. Johnson, 34 HI. 389; Illinois Cent R. Co. v. 
Frankenberg, 54 HI. S8; Carter v. Peck, 4 
Sneed, 203; Western & A. R. Co, v. McElwee, 

6 Heisk. 208; East Tennessee & V. R. Co. v. 
Rogers, Id. 143; Louisville & N. R. Co. v. 
Campbell, 7 Heisk. 253; Angle v. Mississippi & 
M. R. Co., 9 Iowa, 487: Mulligan v. Tllinois 
Cent R. Co., 36 Iowa, 181; Bennett t. Filyau, 
1 Fla. 403; Bradford v. South Carolina R, Co., 

7 Rich, Law, 201: Kyle v. Laurens R. Co.. 10 
Rich. Law, 382: Mosher v. Southern Exp. Co., 
38 Ga. 37; Southern Exp. Co, v. Shea, Id. 519; 
Mobile & G. R. Co. v. Copeland, 63 Ala. 219; 
Nashua Lock Co, v. Worcester & N. R, Co., 48 
N. H. 339. But in Gray v. Xickson, 51 N. H. 
9, the court held that whether the contract was 
for through transportation or not, so as to make 
the first carrier liable for a Joss off of its line, 
was a question of fact. 

The rule as stated above, though followed by 
many of the American courts, is called the 
"English rule," and was first laid down in Mus- 
champ V. Lancaster & P. J. Ry. Co., 8 Mees. & 
W. •^l, where it was held that when a carrier 
accepts for carriage goods directed to a destina- 
tion beyond its own route, it assumes by the 
very act of acceptance, in the absence of any 
express contract upon the subject the obligation 

3 [From 11 Chi. Leg. News. 151.] 



to transport them to the place to which they are 
directed. Scothorn v. Souti Staffordshire Ry. 
Co., 8 Exch. 341; Grouch v. Great Western Ry. 
Co., 2 Huri. & N. 491; Great Western Ry. Co. 
V. Crouch, 3 Hurl. & N. 183; Wilby v. West 
Cornwall Ry. Co., 2 Huri. & N. 703; Watson 
V. Ambergate, N. & B. Ry. Co., 3 Eng. Law & 
Eri. 497; Collins v, Bristol & E, Ry. Co., 11 
Exch. 790, 7 H. L, Cas. 194. 

On the other hand, many of our courts have 
held that in the absence of contract, except such 
as is generally to be implied from the accept- 
ance of goods for carriage, the obligation o'f 
the carrier extends only to the transportation to 
the end of its own route, and a delivery there 
to the next succeeding carrier to forward or 
complete the transportation. And this is fre- 
quently called the 'American rule," in distinc- 
tion to that laid down by the English courts. 
Nutting V.Connecticut RiverR.Co.,lGray, 502; 
Dariing v. Boston & W. R. Co., 11 Allen. 295; 
Perkins v. Portland. S. & P. R. Co., 47 Me. 
589; Skinner v. Hall, 60 Me. 477; Plantation 
V. Halh 61 Me. 517; McMillan v. aiichigan, S. 
& N. I. R. Co., 16 Mich, 120; Burroughs v\, 
Norwich & W. R. Co., 100 Mass. 26; Baltimore 
& O. R. Co. V. Schumacher, 29 Md. l76: Con- 
diet V. Grand Trunk Ry. Co., 54 N. T, 502; 
Van Santvoord v. St John, 6 Hill, 158; Elmore 
V, Naugatuck R. Co., 23 Conn. 457; Hood v. 
New York & N. H. R. Co., 22 Conn, 502; Irish 
V. Milwaukee & St P. Ry. Co., 19 Minn. 376 
TGil. 3231; Camden & A. R. Co. v. Forsyth, 61 
Pa. St 81; Crawford v. Southern R. Ass'n, 51 
Miss. 222; Farmers' & Mechanics' Bank v. 
Champlain Transp. Go., 23 Vt. 186: Brintnall 
V. Saratoga & W. R. Co., 32 Vt 665; Railroad 
Co. V. Manufacturing Co., 16 Wall. [83 U. S.l 
318; Railroad Co, v. Pratt, 22 Wall. rS9 TT. S.l 
123: Phillips v. North Carolina R. Co., 78 N. 
C. 294; Stewart v. Terre Haute & I. R. Co. 
[3 Fed. 768.] 

Where goods are shipped on a "through freight 
contract" and in through cars, to a point be- 
yond the line of the first carrier, such carrier is 
liable for loss beyond its line, under the terms 
of the bill of lading, notwithstanding the same 
limited the liability to loss on its own line. To- 
ledo, P. & W. Ry. Co. V. Merriman, 52 111. 123. 
As to what constitutes a through bill of lading, 
and the duties of the carrier thereunder, consult 
PiSSS V. Columbus, etc.. R. Co. [Case No. 
3.929]; Woodward v. Illinois Gent R. Co. 
[Cases Nos. 18,006 and 18,007], and notes to 
those cases. 

[In a writ of error the case w-as taken to the 
supreme court, where the judgment of this court 
was reversed, and the case remanded for a new 
trial. 107 U. S. 102, 1 Sup. Ct 425.] 
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Case Wo. 10,00S. 

The NABOB. 

[Brown, Adm. 13 5.] i 

District Court, E. D. Michigan. April, 1864.2 

Collision—Right of Alien Owneii to Sub — 

When Fokfeiture Becomes Opehative — 

Tug akd Sailing Vessel— Lookout. 

1. The fact that prior to the collision, an inter- 
est in the injured vessel had been transferred to 
an alien, and a forfeiture thereby incurred, does 
not prevent such alien owner from joining in the 
libel, the forfeiture never having been judicially- 
declared by a condemnation. 

2. A tug having vessels in tow, when meeting 
a sailing vessel, is subject to the rules applica- 
ble to ordinary steamers. 

[Cited in The Excelsior, 12 Fed. 205.1 

3. A tug having only a mate and wheelsman 
on deck is insufficiently manned. A lookout is 
absolutely necessary. 

[Cited in The Excelsior, 12 Fed. 200, 201.] 

Libel and cross libel for collision. The libel 
was filed to recover damages from the own- 
ers of the Nabob, for colliding with and sink- 
ing the steamtug John Martin, the alleged 
property of the libellants. The schooner Na- 
bob -was on her voyage from Buffalo to Mil- 
waukee. Having been towed out of the St. 
Clair river into Lake Huron, on the evening 
of May 16th, 1863, she anchored in the lake 
for -want of wind to continue her voyage. 
She remained at anchor until midnight, when 
she again started on her voyage up the lake, 
hep course being north by west, for Pointe 
aux Barques. The tug John Martin, en- 
gaged in the business of towage, and in 
search of vessels in Lake Huron, took in tow 
the bark British Lion, a short distance above 
the village of Lexington, and about thirty 
miles from the river St. Clair, and headed 
for the river, designing to procure other ves- 
sels, which she expected on her way down, 
her com'se being south or about south half 
east, and four miles from shore. Just about 
daybreak she was run into by the Nabob, 
which sti'uck her amidships, and so forcibly 
that she immediately went to the bottom. It 
was further alleged and proved, that the tug 
John Martin having been duly enrolled and 
licensed, was in January, 18G3, transferred 
in part by John Fridgeon, her owner, to Wil- 
liam K. Muir, one of the libellants, who was 
at the time a subject of her Britannic majes- 
ty; that subsequent to her enrolment and 
license as*the sole propeity of Pridgeon, libel- 
lants knowingly and unlawfully used such 
enrolment and license, together with the cus- 
tom house certificate thereof. It was also 
admitted upon the trial, that Pridgeon made 
oath at the custom house, in Detroit, that he 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed by the circuit court; case unre- 
ported.] 



and Muir were both citizens of the United 
States, and not subjects of any foreign pow- 
er. This oath was not time, as Muir had 
never been naturalized, but had simply de- 
clared his intention to become a citizen, 
though ■Pridgeon had taken the oath under 
the erroneous impression that his dedaration 
of intention had actually made him a citizen. 

W. A. Moore, Wm. Gray, H. H. Emmons, 
Geo. Jerome, and Geo. V. N. Lothrop, for 
libellants. 

J, S. Newberry and Alfred Russell, for re- 
spondents and cross libellants. 

Pridgeon and Muir, at the time of the col- 
lision, and at the time of bringing suit had 
no title to the tug John Martin. The title 
was in the United States. 

(1) The evidence shows that John Pridgeon 
sold one-third of the tug (being then an en- 
rolled and licensed v^sel) ta Muir, who was 
then a British subject. This forfeited the 
vessel. Act 1793, § 32 [1 Stat 316], Brightly, 
Dig. p. 149, § 46; Act 1792, § 16 [1 Stat 295], 
Brightly, Dig. p. 829, § 16. 

(2) On April 28th, 1863, Pridgeon took and 
subscribed an oath, at the custom house, stat- 
ing Muir to be a citizen, which was not true, 
and obtained a new enrolment and license 
upon the oath. This forfeited the vessel. 
Act 1792, § 4 [1 Stat 289]; Brightly, Dig. p. 
824, § 4. 

f3) No title passed to Muir by the sale; he 
was a foreigner— incapacitated to receive a 
title to an American built vessel— conse- 
quently, as one of the joint libellants never 
had any title to the tug, the suit must fail. 

(4) Pridgeon's title was divested from him 
and vested in the United States at the mo- 
ment of sale to Muir, so that neither libel- 
lant had title to their interest. 

In U. S. V. 1960 Bags of Coffee, 8 Cranch 
[12 U. S.] 405, it was held that a sale to a 
bona fide purchaser for value without no- 
tice did not prevent condemnation. See also 
Conk. Treat (3d Ed.) 526, and cases cited; 
Gelston v. Hoyt, 3 Wheat. [16 U. S.] 311; 
Caldwell v. U. S., 8 How. [49 U. S.] 366, 381; 
McLane v. U. S., 6 Pet [31 U. S.] 427. 

No proceedings to condemnation are neces- 
sary to effect a change of title— in fact the 
United States never get any record or paper 
title. The Florenzo [Case No. 4,886]. 

WILKINS, District Judge. The severe 
penalty presci-ibed by the statute was un- 
doubtedly intended to prevent false swearing 
in taking the oath necessary to obtain enrol- 
ment, and the fact that the oath was taken 
in haste and in ignorance that Muir had only 
declared his intention of becoming a citizen, 
would be no excvise in a prosecution for a for- 
feiture. By the 7th section of the act of 
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1702, in regulation of the coasting trade, the 
certificate of enrolment is to be solely used 
for the vessel for which it Is granted, nor- 
cah it be sold or disposed of to any person 
whatsoever, but shall be delivered up nnder 
the circumstances described, to the collector 
of the district; and if any foreigner shall 
purchase the whole, or any part of the ship, 
the delivery of the certificate shall be made 
within seven days. By the 16th section, if 
such sale be made to a foreigner, and be not 
reported and made tnown, such ship, her 
tackle, apparel and furniture shall be for- 
feited. This section clearly contemplates ,a 
trial before the forfeiture is incurred. 

The proofs establish the fact that, previous 
to the collision, one-third of the John Martin 
was conveyed by Pridgeon, one of the libel- 
lants, to the other libellant Muir, and that 
Muir was not then, and is not now a citizen 
of the United States. It is contended by the 
claimants that, by this alien ownership, the 
tug was eo instant! forfeited to the United 
States, and that one of the libellants having 
no title, this action cannot be maintained. 
The case of The Mohawk [3 "WalL (70 U. S.) 
566], though not exactly this case, was a iiro- 
ceeding for a forfeiture under the act of 
1792. There was, however, a subsequent 
pm'chaser, without notice and before ■ con- 
demnation, whose interest was involved in 
the controversy. This, however, is a case of 
collision, by which a trespass was committed 
by the claimants, and for which damages 
are sought to be recovered. The res, though 
forfeited under the act of congress, yet that 
forfeiture never having been enforced by the 
government, nor the vessel seized, it has re- 
mained in llie possession of its alien owner. 
No information was made until the close of 
this trial, and the government has since re- 
mitted the penalties. It is true the language, 
"shall be forfeited," is positive; but the for- 
feiture was never judicially consummated, 
nor the vessel condemned. It is true the li- 
bellants, being the transgressors, cannot 
plead want of notice or ignorance of the act 
whereby the forfeiture was incurred, but 
they were still in possession at the time of 
the trespass; no right or title had been as- 
serted by the United States, which might 
never see fit to enforce the forfeiture; and, 
until the assertion of a claim, the res remains 
under the protection of those in possession, 
who, at least, have a quasi title that would 
sustain an action of trespass against a wrong- 
doer. Whether there was a forfeiture or not 
Is an issue not to be tried in this case. 

Under the act of 1792, I am satisfied that 
no forfeiture is consummated until decree of 
condemnation. Where such decree is pro- 
nounced, it will, according to circumstances, 
modify or control subsequent transfers. The 
Bags of Coffee Case, 8 Cranch [12 U. S.] 
398, involved the validity of a sale after for- 
feiture, though the purchase was made in 
good faith before condemnation. The ques- 
tion arose as to the title of the purchaser as 
17FED.0AS.— 72 
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against the United States, and it was held 
the condemnation consummated the for- 
feitm'e. This case certainly does not apply 
to the facts now before the com-t, as there 
has been no decree, and by the act of the 
government in omitting to prosecute, the 
owners implicated in the offence remained in 
possession until the collision. The case of 
Gelston v. Hoyt, 3 Wheat [16 U. S.] 311, 
simply exonerated the officer from trespass 
in making the seizure, but held him to re- 
spond in damages where no forfeiture was 
proved at the trial, and no certificate of 
probable cause given. In Caldwell v. U. S„ 
8 How. [49 U. S.] 366, the rule is clearly 
stated, that the United States acquires no ti- 
tle by the mere forfeiture, but, in order to 
avoid sales between forfeiture and decree, 
the latter has relation back to the offence. 
There must be a consummation by judicial 
decree to vest title in any one as against the 
owners. If otherwise, bow can the ship be 
protected? Is she to rot at the wharf until 
prosecution is commenced? Is she to be 
abandoned when no oneclaimsher possession? 
When negligently damaged by others, who is 
to sue for recovery? What provision thus 
makes the vessel an outlaw? I do not think 
the act, in directing a prosecution and trial, 
contemplates an instantaneous forfeiture up- 
on the commission of the offence, and there- 
fore hold that the libellants are rightfully in 
court. 

This collision occurred in Lake Huron, the 
Nabob being on a northerly course up the 
lake, and the Martin with her tow steering 
south by east, and bound for the river St. 
Clair. It is conceded that if the Nabob, being 
a sailing vessel, kept her course, she was not 
in fault, and the Mai-tin is responsible. This 
is a simple question of fact Much time was 
consumed in the examination of the proofs, 
as to the direction of the wind, though not 
with a view to an argument that if the wind 
was not free to the Martin, she is measurably 
exculpated. To such a proposition! could not 
assent for one moment The Martin was pro- 
pelled by steam power, and, whether the wind 
was free or not, she must avoid a sailing ves- 
sel, the law considering the propulsive power 
of a steamer as tantamount to a free wind. 
{ But the direction of the wind becomes im- 
portant simply in regard to the course of the 
Nabob at the time of collision; for if the Na- 
bob, after weighing anchor, took her course 
after midnight north by west, with the wind 
west southwest, she had a free wind, and 
could easily keep her course; but otherwise, 
if the wind was north of west Upon this 
point the proofs were conflicting, and to so 
great and so painful an extent that the court 
is compelled to believe that there is either 
willful perjury on one side or the other, or 
that the wind, within the period of half an 
hour, was most wonderfully capricious. 
There is great difficulty in the settlement of 
facts where the crews of antagonistic vessels 
come in conflict in court Abed, the second 
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mate of the Nabob, swears that the wind was 
W. N. W. when he made the light of the tug, 
and he is followed by Byron, Clancey, Willes, 
and Bensly, of the crew of the Nabob; while 
Barret, Allen; Dumass, and others, of the 
Slaitin and Lion, swear as positively to the 
wind being W. S. "W. But it has been settled, 
in the case of The Genesee Chief [12 How. 
(53 U. S.) 463], that the crew of the sailing 
vessel, as to the direction of the wind, is 
most entitled to credit. Hilson, the captain of 
the Nabob, whose calm and deliberate man- 
ner, as a witness, most favorably impressed 
the court as to his truthfulness, says: "The 
wind varied in the space of one hour in four 
different directions, but that, near the time of 
the collision, it was W. N. "W., free and 
steady, the Nabob keeping her course." This 
is a positive and credible declaration". The 
testimony of this witness is so conclusive on 
the main point in controversy, that the court 
has no hesitation in declaring, that, giving 
him credence, the libel must be dismissed. 
He says that "he was towed out of the river 
. a little after 8 o'clock in the evening, and was 
left by the tug Eagle a mile out in the lake, 
and the wind being light, he came to anchor. 
That he got under weigh again shortly after 
midnight. The wind was then light, from 
the southwest; that he steered north by 
west. In a few minutes the wind hauled 
about to the northwest, and we headed then 
north by east. In a few minutes she came up 
north by west half west, and the wind was 
variable from that time imtil about two 
o'clock. It then settled into west northwest. 
I told the wheelsman if she would go as far 
as north by west half west, to let her go; if 
not, to keep her full and by. I was close by 
the compass, and noticed how she was head- 
ing at that time, about two o'clock. My 
watch commenced at midnight, with Abeel, 
Byron, and Clancey. Shortly after two 
o'clock I turned in, after giving the wheels- 
man directions to keep her on that course, 
which I also communicated to the second 
mate. I directed him to call me if he saw 
anything he did not understand. The wind 
was then west northwest, and my vessel was 
on her course at that time, and carrying a 
green light, all sails set except the square 
sail. We were on tlie port tack." This was 
when he left the deck. Further, he says: 
"On turning in, I only took off my boots, coat, 
and hat. Afterwards the mate called me, 
and I came on deck with what clothing I had 
on. Heard the tug's whistle; saw her on my 
lee bow, about two points, and heading 
across my bow, going pretty fast, and about 
five hundred feet off, and I immediately or- 
dered my helm hard up." In response to a 
(Question propounded by the court, this witness 
said: "When I came back on deck, the Nabob 
was on The same course as when I turned in, 
and did not swing, or, if she did, she swung 
to the eastward." This is to the point. I re- 
peat, then, if this witness is to be credited, 
the tug was in fault, and not the Nabob, be- 



cause, 1st, the latter kept her course till tlie 
moment of collision; 2d, the Martin was 
heading across her bows; and 3d, his retir- 
ing from the deck, to obtain rest, and leaving 
the vessel in charge of the second mate, was 
not a fault contributing to the collision. If 
such neglect of duty caused the colUsion, or 
might have led to it, then it was such a fault 
as would have condemned his vessel. But he 
swears positively the Nabob was on the same 
com^e as when he left the deck, and, as posi- 
tively, that the Maitin was crossing his bows. 
Aware of the importance of Captain Hil- 
son's testimony, the libellants have undertak- 
en to impeach his credibility; not on the 
groimd of mistake or failure of memory, but 
for absolute corruption. Mistake in incidental 
particulars, or a failure of recollection as to 
collateral facts, or a disagreement between 
the witness and others as to material facts, 
will not impeach his credibility; but know- 
ingly swearing falsely, or giving two different 
versions of the same transaction, must ex- 
clude the whole testimony from consideration. 
Now, Captain Barret, the master of the Mar- 
tin, does not, in my estimation, so impeach 
the credibility of Hilson. Hilson swears he 
was on deck. This fact is not disproved by 
Barret's simply stating that he told him he 
was in bed. And, as to the convei-sation of 
which garret testifies, it is but the adverse 
statements of the two masters, after the col- 
lision, when- both were sti'iving to exculpate 
their respective vessels, and under the excite- 
ment of the moment, when Barret's crew had 
been just rescued from drowning. He may 
or may not have made the statement; or, if 
made, and days after he denied it, his cool 
and firm denial of it in court frees him from 
the taint of willful perjury. It is but witness 
against witness. And, as to the alleged con- 
tradiction by Abeel calling him after the tug's 
whistle, it is not so conclusive or satisfactoiT 
as to warrant the entire rejection of Hilson's 
testimony, for the tug may have whistled 
both before and after the captain was called. 
I pass by Swartwourt, as to the tow bill, and 
Enwright, as to the steeve of the bowsprit, 
as unworthy of serious attention, in this con- 
nection. The rule of impeachment is not of 
such an iron character as to condemn a mater- 
ial fact as false which con-esponds with other 
proof, because other statements made by the 
witness have been, by the preponderance of 
number, successfully contradicted, aioney 
has purchased— power sometimes overawes— 
and it will not do to weigh testimony by the 
multiplicity of the witnesses, especially in hot- 
ly contested admii-alty cases. Difficult as it 
sometimes is, I have always endeavored to 
get at the facts, through the manner and mat- 
ter of the witness. If he carries the appear- 
ance of integrity and candor, and his testi- 
mony is con-sistent with itself and all the sux'- 
rounding circumstances, I cannot but yield 
my confidence, despite trifling discrepancies. 
The rejection of Captain Hilson's testimony, 
however, could not change the detennination 
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of the case. The law casts the hurden of 
proof upon the master of the steamer who 
sues, to prove that his vessel exercised all 
proper care and diligence and prudence to 
avoid the collision. It will not do for the 
steamer to say that the sailing vessel was 
first in fault. 

If the tug has violated the law and the rules 
of navigation, especially if such infraction be a 
primary omission or fault, she cannot recover, 
if the same has led to the casualty. Steam- 
tugs are vessels propelled by steam. As such 
they are governed by the rules applicable to 
steamers; and as to precautionary regula- 
tions, having other vessels in tow and in peril, 
there is more reason for their strict observ- 
ance by steamtugs than by steamers. The 
law in admiralty in regard to this is well 
settled. As early as The Genesee Chief, 12 
How. t53 U. S.] 463, it was declared by Chief 
Justice Taney, that "it is the duty of every 
steamboat traversing waters where sailing 
vessels are often met with, to have a, trust- 
worthy and constant lookout besides the 
helmsman." "And whenever a collision oc- 
curs with a sailing vessel, and no other look- 
out is on board but the helmsman, such omis- 
sion is prima facie evidence that the collision 
was occasioned by her fault." 

From this decision, in 12 How., down to 
The Louisiana v. Fisher, in 21 How, [02 U. S. 
29], there is one unvaiTing sti'ong current of 
authority in the same direction; the last case 
making the rule more stringent in requiring 
proof of the competency of such lookout, and 
prescribing, as his station, the most suitable 
place for his observation. In the intervening 
case, in 18 How., the steamer was a tug, and 
the rule by Chief Justice Taney, in the 12th, 
applied by Llr. Justice Nelson, drawing no dis- 
tinction between steamboats and steamtugs. 
"Without referring to the other cases since 
The Genesee Chief [supra]— and they are nu- 
merous—the connect doctrine as to lookouts, 
thus collated and embodied is this: All ves- 
sels propelled by steam, navigating the high- 
ways of commerce, must have constant and 
vigilant lookouts, employed as such, and so 
stationed on deck as to possess timely and 
perfect observation of all approaching or 
passing vessels, so as readily to ascertain 
their courses and movements, so far as prac- 
ticable under all the surrounding circum- 
stances. By the proofs in this case, the mate, 
Allen, was the only lookout. He and the 
wheelsman were in charge of the tug at the 
time. "Without refer-ence to his competency, 
which has been assailed, I entertain no doubt 
that his gross neglect misled the tug across 
the bows of the Nabob, and caused the col- 
lision. A wheelsman is not a lookout. He 
<:annot discharge that duty when steering by 
the compass. His attention is to his wheel 
and the compass— not over or beyond them. 
The mate, having the general command of the 
vessel, cannot perform lookout duty. He has 
the general supervision of the ship, and di- 
rects both the wheelsman and engineer. 



"While so engaged searching for vessels, he 
cannot discharge the duty of lookout, as re- 
quired by the law. This neglect, then, as to 
a lookout, was a fault, and, as such, if there 
was no other, must prevent a recovery by the 
libellants. 

Libel dismissed and decree for cross libel- 
lants. 

This ease was affirmed on appeal to the cir- 
cuit court. [Case unreported.] 
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Case No. 10,003. 

NACHTEIEB v. The HARMONY SETTLE- 
SIENT. 

[3 Wall. Jr. 66; 1 12 Leg. Int. 98.] 

Circuit Court, "W. D. Pennsylvania. April 

Term. 1855. 

Relioiogs Societies — Confidentiai. Relations— 
Admissions against Istebest; — CoNTKOLx-iKa 
PoTVEB op Jodjoial Law — Social Pahtnbr- 

SHIP. 

1. The relation of a spiritual ruler with his 
people is so confidential, and one of such inequal- 
ity, that courts watch it narrowly as liable to 
abuse; and considering that free will can hard- 
ly be predicated of acts done by a person at the 
direction of such ruler or superior, will treat as 
of very little intrinsic value, receipts or releases, 
given by a person so dependent, by such direc- 
tion against His own interest. 

2. Admissions, such as might be considered 
the natural effusions of mortified pride or van- 
ity, though clear and distinct against a party's 
interest, are entitled to but little weight as evi- 
dence against him. 

3. The law allows no comniunities, however 
independent in their structure of general soeietj* 
— or however long established — or however much 
in the habit of regulating, as a community in a 
community, their own concerns,— to be above its 
constant and complete control. And even where 
such communities are well formed, and . have 
been long existing with order and success, the 
court will neither enforce nor allow their pecul- 
iar arrangements, if against common righ^ fur- 
ther than the parties have agreed to enforce and, 
allow them. In case of the violation by such a 
community, of a party's rights, as the law and 
the court deem rights, the court will interfere, 
and dealing with the community as a defendant,, 
will override its administrations, plans and opin- 
ions; and will enforce rights and duties as it 
and such law deems them, irrespective and in 
violation of "the general administration, plans or 
opinions. 

4. In a social partnership, where an absolute 
community of property with right of survivor- 
ship, on the one hand, and care, by the com- 
munity, of every memlDer, through life, on the 
other — is tiie fundamental and pervading princi- 
ple; if one member be unjustly expelled by an 
usurped though unquestioned authority, not hav- 
ing under the clear terms of the association any 
right to expel him, the court will not oblige him 
to return to the association (there not being on 
its part an offer of full and satisfactory recon- 
ciliation and reception), but will interfere with 
the fundamental and pervading principle; and 
though the expelled member brought nothing 
into the community, will give to him, for him- 

1 [Reported by John "William Wallace, Esq., 
and here reprinted by permission.] 
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self, a separated and individual part of the 
property. And where payment for the parly's 
services at the ordinary rate of services like his— 
during many years that he was a member— would 
give to him more than his numerical proportion 
or share of the whole capital stock, and where 
the question of profits was a little obscure, the 
court regarding this as the simplest and most 
natural justice, gave to him his numerical share 
or proportion of the whole capital stodi, from 
whatever source arising, as the same existed at 
the time he was expelled, irrespective of the 
amount which he found in the association when 
he became a member. 

In the year 1805, one Kapp, calling himself 
the Reverend George Rapp, as chief or super- 
intendent, with a number of Ms countrymen, 
emigrants from Germany, formed, by a sol- 
emn compact in writing, embracing many 
particulars, the well known social aiTange- 
ment at Harmony, in Butler county, Penn- 
sylvania, called sometimes Bapp's Settlement, 
and sometimes the Harmony Society. The 
causes which led to this association, were de- 
clared to be "the existing state of society and 
the Christian church, as well in America as 
Europe; and a conviction that this condition 
had been caused by a departure from the 
theory of common property and community 
of interests and of labor, set forth in the 
primitive apostolic church, and a firm persua- 
sion that a return to the plan of the said 
primitive church would have the effect to 
promote the temporal and eternal happiness 
of all such as should embrace it." The com- 
pact, accordingly, had for its basis, "Ghris- 
tion fellowship, the principles of which being 
faithfully derived from the sacred Scriptures, 
include the government of the patriarchal 
age, united to the community of property 
adopted in the days of the apostles." It re- 
quired on the part of the members severally, 
and In their social capacity, entire submission 
to the laws and regulations of the community, 
and a ready obedience towards the appointed 
superintendents thereof; and obliged the su- 
perintendents to a patriarchal, which included 
a pastoral and parental supervision, regard 
and fidelity. Many of the founders were 
poor. Some had property. All of them, sev- 
erally and jointly, conveyed it in fee to Kapp 
and his successors, Superintendents, for the 
mutual and equal participation and enjoy- 
ment of aU the members; and the property 
itself, with the increase thereof, however con- 
tributed or arising, was declared to be, then 
and forever, joint and indivisible stock, with 
the right of survivorship to those who lived 
longest. The restoration of property Is de- 
clared to be of "pernicious tendency, and 
which cannot be enforced with uniformity 
and fairness," and "should any individual 
withdraw from the society, it is declared that 
he is not to be entitled to demand an ac- 
count of the contributions he may have 
made, whether in lands, goods, money or 
labor, or to claim anything from the society 
as a matter of right, but it shall be left alto- 
gether to the discretion of the superintendent 
to decide whether any, and if any, what al- 
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lowance shaU be made to such member as a 
donation." Since the foimdatlon of the so- 
ciety in 1805, many of its members have died 
while in "communion" thereof. A large 
number of them were aged men and women. 
None ever left a last will or testament, or de- 
sired distribution of the contributions or earn- 
ings among their heirs at law, nor had ad- 
ministration ever been taken out in the set- 
tlement Neither did any of them, except 
Rapp, appear to know anything about the 
property of tie settlement. In 1847, Rapp 
himself, after a laborious devotion of forty- 
two years to the interests of his settlement, 
died intestate, leaving no property. 

Celibacy was enforced, and except In one 
or two cases which Rapp allowed and judged 
of. Incredibly few marriages had been al- 
lowed in the community in the coui-se of half 
a century. "He taught," said the testimony, 
"not to marry at all, and that those that will 
marry, or would maiTy, would be damned, 
for they must leave the society. They could 
not live there. He won't 'suffer it at all. As 
he is father, king, and priest, he has the 
right to do with us as he thinks proper. 
Christ would ask him in the other world, if 
we were -fit or suitable for the kingdom of 
God." Where married persons came Into the 
society they were not allowed to cohabit, nor 
have intercourse as man and wife. The re- 
lations of parent and child, brother and sis- 
ter, as well as those of husband and wife, 
were merged in the grand social obligation. 
The society was to take care of the sick and 
aged. (Of poor, and rich, of course, thei-e 
were none.) If a mother was sick, and her 
daughter lived out of the limits, she could not 
be invited to come and see her; and the "re- 
ward" of the brother who brought his sister 
to their sick mother, would be "to be damned, 
or to be the last that came out of hell, or 
somehow, or in this manner;" such being the 
lucid conception that one of Rapp's disciples 
seemed to have of his master's dogma on this 
subject. The study of the English language 
was discouraged, and German was the ordi- 
nary tongue. 

The compact contained no enumeration of 
offences by which a member should forfeit 
his rights and interest in the common stock — 
nor did it fix or refer to any tribunal which 
should have the power to Inflict expulsion. 
And although the members all covenanted to- 
give implicit obedience to "the laws and regu- 
lations of the community," it did not appear 
that they had ever made any code of regula- 
tions or bylaws. The will and word of Rapp 
was in fact the only law. The government 
was patriarchal, that Is, absolute; Rapp ex- 
ercising all power, civil, religious, temporal 
and spiritual He was priest and king, hav- 
ing absolute conti-ol over the fate and for- 
tunes of his followers, not only in this world, 
but (as they were told and appeared to be- 
lieve) in the world to come. If they obeyed 
his precepts, their names were to be written 
in the "Lamb's Book of Life," otherwise, they 
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were to suffer in purgatory some millions, of 
years, if not forever. 

Tlie members were allowed by Kapp to 
Avalk witbin tbe limits of tbe settlement, and 
to converse with one another; but to bold 
intercourse witb any seceded members (of 
whom since tbe settlement in 1805, there 
bad been several, some going on one or 
two occasions— as on a memorable one in 
1832, under a C!omte de Leon— in bodies) 
was a thing entirely forbidden. And when 
done, Eapp would deal with tbe offender in 
the way of discipline; sometimes excluding 
him from love-feasts, sometimes (as the tes- 
timony said), "to make it impressive," or- 
dering him to be fed on bread and water, 
sometimes "to make it more impressive 
still," ordering that he should have no food 
at all, and sometimes, doubtless to give to 
it the consummation of effect, turning him 
directly out of the society. 

Notwithstanding the peculiarity of this 
commimity, it had thus far been very pros- ] 
perous. In the course of fifty years, not j 
one single member of the society had ever 
been criminally prosecuted. External order, 
cleanliness, and apparent tranquility, mark- 
ed tbe settlement; and though occasional 
"indiscretions" occurred among the women, 
and certain discontents appeared to prevail 
with the men, it had thus far been a moral, 
well-gOTerned and contented body; and the 
social problem is considered by some persons 
as yet in a course of favorable solution. 

But the more immediate case, to which 
the foregoing is a general, though not en- 
tirely irrelative preface, was this: One 
Joshua Nachtrieb had joined the society, 
without any property, in 1819; and had re- 
mained a peaceful and useful member for 
twenty-seven years. In 1846 certain seced- 
ing members, who professed to have claims 
against the society, and had given Eapp a 
good deal of anxiety, met Nachtrieb, with 
one ot two others, and held a few short 
conversations with them on the subject of 
their demands and discontents. They in- 
quired of Nachtrieb whether the society was 
willing to do anything for those who had 
left it and got nothing— whether Rapp had 
brought their request before the society; 
matters to which Nachtrieb answered that 
nothing had been done or said in the society 
about their gettmg anything. Rapp hear- 
ing of the meeting and colloquy, proceeded 
to discipline. Nachtrieb and the others were 
summoned to Rapp's house. "When Rapp 
came in," said the testimony, "he com- 
menced on Joshua and said, 'Now let us 
give them fellows our judgment— Joshua, 
you are to blame for all this.* Joshua said, 
'He did not know it was wrong or he would 
not have done it.' Rapp said, 'You intended 
to raise a mob.* Joshua said, 'No; if I bad 
thought it was wrong to go there, I would 
not have done it.' Rapp then said, 'You 
must go right off and leave the town.' 
Joshua pleaded off, said he was sorry, said 
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he would not go. Rapp said, 'No; we won't 
have you— you must go.' A night or two 
after this, the society being all present at 
a religious meeting, one of the elders, when 
the services were over, said to Rapp, 'There 
is something to be said.' Rapp then ob- 
served from the pulpit, 'Something has taken 
place lately— it is this: Joshua Nachtrieb 
and some others have gone out and convers- 
ed with their friends who left ns. He must 
now leave the society; we cannot have such 
men.' Rapp then asked if he was present. 
Nachtrieb said, 'Yes, father, I am here.' 
Rapp said, '"What are you doing here? I 
thought you had gone.' Nachtrieb said, 
'He was sorry if he had done anything 
wrong, and that if it had happened it should 
not happen again.' Rapp answered, 'Any 
fool can speak so; we cannot use such men; 
you must leave the society; you must be 
off.' Rapp then inquired of the society if 
they agreed with him— they said yes. Rapp 
then said to Nachtrieb, 'Now you know what 
you have to do: thy father himself, don't 
want you any longer.' Nachtrieb went 
away two days after, having previously re- 
ceived from Rapp $200, and signed this re- 
ceipt, which it was not shown had been ob- 
tained by any specific fraud or misrepre- 
sentation: To-day I have withdrawn my- 
self from the Harmony Society, and ceased 
to be a member thereof. I have also re- 
ceived from George Eapp, two hundred dol- 
lars as a donation, agreeably to the con- 
tract. Joshua Nachtrieb. Harmony, 18th 
June, 1846." 

Soon after this Nachtrieb declared to sev- 
eral of the members, that he was glad to go 
away— was tired of the society— and that he 
did not depart from any compulsion. The 
property of the concern at this time amount- 
ed to $901,723.42, and there. were 321 mem- 
bers. So that if Nachtrieb had received a full 
share of tbe concern, as on a division, he 
would have got about ?2,809.10. 

In this state of things, Nachtrieb having 
married after his departure, and got chil- 
dren, now filed a bill in chancery— this suit 
.—against the Harmony elders or trustees, 
■ setting forth his joining the society in 1819, 
being then 21 years old; his faithful and 
diligent labors in its business, receiving 
nothing in return but a bare maintenance; 
and that in June, 1846, being then 48 years 
old, and worn out with labor, he was wrong- 
fully excluded from the society, turned out 
of its possessions, and deprived of partici- 
pation in its property and effects, by the 
fraud, &c., of Rapp and his associates. The 
bill prayed an account "of the sums due 
complainant, for his labor and services in 
said association, and of the share he was 
justly entitled to, in the property and es- 
tates of said association, and the profits ac- 
crued during his membership, and that the 
same may be decreed to him." 

The respondents, in their answer, admitted 
that the complainant was a member of the 
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association, as stated in his bill, and that 
up to 1846 he had labored diligently in the 
affairs and business of the association, in- 
creasing its -wealth and promoting its in- 
terest agreeably to the terms and spirit of 
their mutual compact— and that the asso- 
ciation had prospered in its temporal affairs, 
having, from small beginnings, become the 
owner of property to a considerable amount. 
It then averred that the complainant, dur- 
ing the period of his membership, enjoyed 
all the benefits, advantages, and comforts, 
individual, social, and religious, which were 
enjoyed by the fellow members, and all 
that were contemplated in forming the as- 
sociation and to which he was entitled by 
the terms and spirit of their agreements, 
and was entitled to be maintained, cherish- 
ed, &c., by the association; one of the ob- 
jects of the society being that of making 
old age comfortable and free from cares 
or the necessity of labor. But it denied that 
the defendant was wrongfully and unjustly 
excluded from the association. On the con- 
trary, it averred that the complainant vol- 
untarily and of his own free will separated 
himself from and abandoned said associa- 
tion, and consequently, according to the 
terms of their articles of association, was j 
not entitled to any compensation for his j 
labor and services, other than that which ! 
he received in his support and maintenance, | 
instruction, &c., while he remained a mem- I 
ber. I 

On this case, two questions arose: I 

1, A question of fact: Whether Nachtrieb j 
had "withdrawn" from the society; and so, ! 
under the articles of compact, lost his right | 
to demand any account of its property, and i 
bound himself to take such allowance as I 
"the discretion of the superintendent might j 
decide should be made to him as a dona- i 
tion?" or whether he was improperly ex- j 
pelled, and had some further rights against 
the society? 

2. A question of law: Supposing the last 
to be the case, viz., that he had been im- 
properly expelled, what was the exact na- 
ture and extent of the remedy to be award- 
ed him? Whether he was entitled to com- 
pensation for his labor during the time that 
he had been in the community? or whether 
he was entitled to a share of the profits 
made since he was there? or whether he 
was entitled to an equal and separated share 
of the whole property as it stood at the 
time of such expulsion? or finally, whether 
under so peculiar a kind of contract and 
arrangement as that which lay at the base 
of this community, he could, under any cir- 
cumstances, ask more than a restoration to 
his ancient membership and its rights. 

The whole capital- of the Harmony So- 
ciety when Nachtrieb entered, in 1819, was 
§368,690.92, and when he was expelled in 
1846, it had increased, as has been already 
stated to $901,723.42. A numerical share 
being 1/321 part,' in this last sum would be 
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$2,809.10. His labor, if paid for during the 
twenty-seven years, at what was proved to 
be the oi-dinary rate of labor, would give him 
^4,290, and this last, as giving him the 
largest compensation, -was what he claimed. 
If the court, disallowing this claim, and think- 
ing further that he was not entitled to a 
share of the capital of 1846, should think 
him entitled to profits only since he came 
in, then he regarded as profits the increase 
between 1819 and 1846, on the capital as 
found at these two dates, that is to say, 
$533,032.50, and claimed as his share of 
them the 1/321 part. 

The case was well argued by Mr. A. W. 
Loomis for the society, who, after insisting 
on the first point, the point of fact, that 
there was no expulsion, where he relied much 
on the word "withdra-mi" in the receipt, 
contended on the second point, the point of 
law, as follows: 

I. The complainant is not entitled to a 
decree for compensation for his labor dur- 
ing the time he remained in the society as 
a member. All his rights and claims spring 
from the articles of agreement or association. 
These create and define the rights and ob- 
ligations of both parties. His right cannot 
arise from implication. There can be no 
pretence that the respondents have employ- 
ed the complainant to perform services for 
them. The right to recover for such services 
must be found, if at all, in the agreements. 
Such a claim could never have been con- 
templated by the parties. Running through 
a period of twenty-seven years, (twenty-one 
beyond the limitation provided by law,) 
against a voluntary association, whose mem- 
bers have been continually changing, by the 
death and withdrawal of some, and the ac- 
cession of others, such a claim against the 
present defendants only cannot be sustained 
upon any known legal or equitable princi- 
ples. 

Conceding the value of the services, the 
injustice of allowing the complainant to re- 
cover for services rendered, is thus shown: 
He claims $4,290 as compensation. The 
whole value of the property at the time he 
left was $901,723.42. This divided by 321, 
the number of members entitled to com- 
munity of property at that time, yields ?2,- 
809.10. This deducted from $4,290, would 
leave a balance of $1,480.90 more in his 
favor than any remaining member would 
receive were the whole property of the so- 
ciety divided pro rata among the members. 
Again, the property belonging to the so- 
ciety, June, 1819, when the complainant be- 
came a member, amounted to the sum of 
$368,690.92. This sum deducted from $901,- 
723.42, the amount of property belonging to 
the society when he left in June, 1846, would 
leave the sum of $533,032.50, which, divided 
by 321 would yield $1,660.53, which deducted 
from $4,290.00, the value of his services, 
would leave $2,629.47 to be received by him 
more than the other members, or more than 
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his share of the increase of the property of 
the society during the time he was a mem- 
ber thereof. 

II. When we consider the complainant's 
claim of a share of the profits while he was a 
member. The whole propei-ty of the society 
amoimted, at the time the complainant left, 
to less than §902,000.00. What, then, were 
the profi.ts of the society during the period 
of complainant's membership, from June, 
1S19, to June, 184G, a period of twenty-seven 
years? Deduct from §901,723.42, the amount 
of property when he left, the sum of §368,- 
690.92, the amount of property owned by the 
society when he became a member, and add 
to the latter sum interest thereon for the 
period of twenty-seven years, and his share 
of the profits, if any, will be ascertained: 

Amount of property owned by the 

society, in June, 1819 §308.690 92 

Interest for twenty-seven years. . 597,279 29 

Principal and interest §905.970 21 

901,723 42 

Exceeding amount of property 
owned by society in 1846 $ 64,246 79 

—And showing that during the twenty-seven 
years of complainant's membership the 
society made no profits; but, on the other 
hand, taking into consideration the capital 
and interest thereon, there was a deficiency 
of said sum of §64,246.79, 

Equity would seem to require that the com- 
plainant should pay to the society his share 
of this loss, rather than that the society 
should pay anything to him. 

m. Neither is the complainant entitled to 
an equal share of the whole property as it 
stood, when he left the society in 1846. What 
was his interest in the property at that time? 
The character of that interest had been 
fixed and established by his own free and 
volimtary action. He had no individual right 
to it whatever; it was declared "forever 
joint and indivisible stock;" he could trans- 
fer no title to another; no interest could pass 
from him by devise or descent. He could 
only enjoy the property or benefits secured 
by his contracts so long as he continued a 
member of the association. How then can 
he obtain a decree for his share of the prop- 
evty? His right is to secure siistenance, &c., 
during membership; his claim is to recover 
compensation for services, and to a share of 
the property of the association, to be held 
and enjoyed in severalty,* This he caoanot 
recover, so long as he remains a member of 
the association, for the reason that no several 
enjoyment is permitted by the letter or spirit 
of the agreement, so long as he continues a 
member, nor afterwards, for the reason that 
the property is expressly declared by the 
agi'eement forever indivisible. The right to 
Its enjoyment is incident to membership, and 
membership is essential to the right of en- 
joyment. Individual ownership and domin- 
ion, possession and enjoyment in severalty, 
are utterly inconsistent with the nature of the 



(Case No. 10,003) NACHTRIEB 

title, the quality of the estate, and the inci- 
dent of tenure. The character of neither 
can be changed by the election of an indi- 
vidual, or without the assent of the owners. 
The validity of such an agreement as that 
entered into by Nachti-ieb with the society 
Is clearly recognized by the supreme court 
of the United States in a case very like this, 
Goesele v. Bimeler, 14 How. [55 U. S.] 590, 
was the case of some religious separatists 
from Germany, who founded a society at 
Zoar, in Ohio, on the principle of "a com- 
munity of property." A member having 
died, his heirs sought to have his share of 
the property; but McLean, J., in delivering 
the opinion of the com-t, declares that the an- 
cestor of the complainant renounced "indi- 
vidual ownership of property, and an agree- 
ment was made to labor for the community, 
in common with others, for their comfortable 
maintenance; all individual right of prop- 
erty became merged in the general right of 
the association; he had no individual right, 
and could transmit none to his heirs." If 
he had no individual right, and could trans- 
mit none to his heirs, how, it may be asked, 
could he pass such right to another, or 
claim to enjoy it himself in severalty? Yet 
that is what the complainant here seeks 
to do. 

So long as the complainant continued a 
member of the association, so long his right 
to the participation and enjoyment of all its 
stipulated privileges, immunities and bene- 
fits was complete and perfect If he with- 
drew from the society and ceased to be a 
member thereof, his interests in its rights 
and property ceased. If he were wrongfully 
and unjustly excluded from the association; 
turned out of his possession, and deprived 
of all share and participation in its prop- 
erty and effects, its benefits and advantages, 
by fraud and combination, such exclusion 
and deprivation did not divest him of any 
property, or terminate any of his rights. 
His interest in the property of the society 
would remain precisely the same after such 
exclusion as it was before. Such exclusion 
could not change either its nature, duration 
or extent, nor extinguish any of his rights. 

TV. The complainant has, therefore, mis- 
taken his remedy, which is restoration to 
membership. The society is bound in equity 
to the performance of its conti-acts. By 
that contract the complainant was bound to 
contribute his services, if in health, for the 
benefit of the association; he was entitled to 
the enjoyment of its property whilst a mem- 
ber, in connection with the others, as joint 
and indivisible stock. He was entitled to 
food, clothing and sustenance when in 
health— to care, nurtm-e and attention in 
sickness. He had a right to a home— the 
comforts and enjoyments of a home in the 
society. He could not be properly or legally 
deprived of these so long as he performed 
his own duties. If wrongfully excluded from 
the enjoyment of them, such exclusion could 
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not operate as a forfeiture of property or 
termination of right of enjoyment He 
claims, as Judge McLean says, that the 
heir of Goesele did, in the ease already cited, 
"pay for his labor." But the answer which 
the court gave in that ease is our answer 
liere also. "He has been paid for this " in 
pursuance of his own contract. In sickness 
and in health he has been clothed and fed, 
and a home provided for him." It is not 
pretended hy the complainant in his bill that, 
up to the time of his alleged expulsion, the 
society had not performed all its duties 
towards him; that he had not received and 
enjoyed all that had been stipulated or 
promised. Then it is clear that, up to that 
period, no recovery can be had for ser- 
vices, when the entire stipulated compensa- 
tion had been provided and furnished by one 
party, and received and enjoyed by the 
other. It is equally clear that no account 
can be taken, or decree promised, for subse- 
quent services, for the very obvious reason 
chat none were rendered. His appropriate 
remedy is, then, a restoration to the enjoy- 
ment of that which his contract promised 
and secured; a performance by the society 
of what it promised to perform; a decree 
for complete and perfect restoration to tlifc. 
enjoyment of the rights and property of 
which he had been improperly deprived; a 
specific performance by the society of its 
agreement This could be attained by pe- 
tition and decree for restoration to the full 
and complete enjoyment of all his rights and 
privileges as a member; by restoring him to 
the bosom and privileges of the society, a 
full, complete and adequate support by the 
society, under the order, direction and super- 
vision of the court or its officers. In the 
ease of Com. v. St Patrick's Benevolent 
Society, 2 Bin. 441, the supreme court of 
Pennsylvania ordered a peremptory man- 
damus to issue against the society, to com- 
pel the restoration of John Binns (who had 
been illegally and improperly excluded) to 
his standing as a member of the society. 
If a court of law could compel such restora- 
tion to standing as a member of a benevo- 
lent society, a court of equity can decree 
such restoration to the rights and privileges 
of a member in a voluntary association, 
whose articles expressly secure to the com- 
plainant the enjoyment of such rights and 
privileges, and bind the respondents to pro- 
vide and furnish them. Such remedy is ap- 
propriate, but the complainant must seek it 
by a new bill, of different and appropriate 
structure and prayer. 

After argument on the other side by Messrs. 
Shaler, Stanton, and Umbstaetter, the opinion 
of the court was given by 

G-RIER, Circuit Justice. On the first ques- 
tion; the question of fact: Although by the 
contract and agreement of the several mem- 
bers of this association, each had an equal 
fight to and interest in their common propeirty 
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and had estopped himself from even setting 
up any claim for property or labor contrib- 
uted to the common stock, in case of a vol- 
untary withdrawal from the society; yet it 
contained no enumeration of ofeences by 
which a member should forfeit his rights 
and interest in their common propei'ty; it 
pointed out no tribunal which had a power 
to inflict the punishment of expulsion or for- 
feiture of all title to an immense property 
gained by their common contributions and 
labor. In dealing with rights of persons 
and property, the court can only look at the 
agreements of the parties, as written and 
signed by themselves. In these we have 
found no power conferred on Rapp to expel, 
at his mere whim and caprice, any unof- 
fending or even offending member, and di» 
vest his title to the common property, after 
the labor of a life, spent in assisting to ac- 
cumulate it. If he could expel one member 
in this way, he could another, and thus get 
rid of all the partners but himself, and re- 
tain the property for his own use. 

That ■ parties wrongfully expelled would 
have a right to the interference of courts of 
justice, has not been disputed. Nor has it 
been pretended that the evidence shows any 
case which could justify the expulsion of the 
complainant He had been a faithful, dili- 
gent and laborious member of the association 
for thirty of the best years of his life, obey- 
ing every command and ordinance of Eapp, 
even tp that of enforced celibacy. The only 
ofCenee charged against him was holding a 
few minutes' conversation with some of his 
friends out of the society, who were anxious 
for some information as to the fortune of 
certain claims which they had made on the 
Harmony Society. No charge seems to have 
been made against him, save that of think- 
ing and speaking about the concerns of the. 
society to which he belonged. 

We come, therefore, to the point on which 
this case turns. Did the complainant volun- 
tarily and of his own accord abandon and 
forsake the society? or was he wrongfully 
and unjustly excluded or expelled therefrom? 
As we have seen, there was no proof of any 
act of the complainant which would justify 
his expulsion. The argument has therefore 
turned entirely on the fact of expulsion or 
voluntary abandonment 

Nachtrieb's receipt in which he in terms 
declared that he has withdrawn from the 
society, is much relied on; and so have his 
own declarations soon after he went away, 
that he had left the society voluntarily. 

In regard to the receipt, when we consider 
the nature and extent of the authority exer- 
cised by Rapp, over his followers— their rev- 
erence and fear of him, and their unbounded 
submission to his command— it must be evi' 
dent that the signature of such a receipt 
would be but slender evidence that the com- 
plainant acted voluntarily in withdrawing 
himself from the society. It is plain that if 
Rapp commanded him to go, he would feel 
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tiound to go, and that unless, after a serri-' 
tude of thirty years, he was willing to go 
penniless, he must sign the receipt. It was 
the considei-ation for the means of depai-ting 
without being reduced to beggary. As yet 
■ the complainant was not free from the shack- 
les of the spiritual and temporal slavery to 
which he had been all his life subject; a 
power which forbade him to learn English, 
to marry, or if married, denied him inter- 
■course with his wife. Free will can hardly 
be predicated of actions, performed at the 
■command of a ruler believed to possess the 
keys both in this world and the next, and 
who taught that disobedience to his orders 
was a sin against the Holy Ghost, not to be 
forgiven, here or hereafter. 

If the complainant departed from the soci- 
•ety In obedience to the commands of Rapp, 
It may be said he obeyed them voluntarily, 
iis there was no physical compulsion. But 
we may easily conceive of a social or spirit- 
ual excommunication, or a combination of 
both, which would leave as little choice to 
the party who feared them, as the rack or 
the inquisition. So also the declarations of 
the complainant, that he went away volun- 
tarily, can have very little or no weight 
4xgainst the clear evidence of his expulsion. 
This sort of testimony is seldom worthy of 
any reliance. It cannot be contradicted. 
Conversations ^are always but partially rec- 
ollected, never truly stated, and often pur- 
posely misrepresented. Besides, if the con- 
versations stated, were literally and strictly 
true they amount to nothing. I presume ev- 
•ery member of this society felt uneasy, as to 
what would be the state of it after Rapp's 
■death; and may well have doubted, whether 
a community of property cffn well exist 
without an infallible apostle with patriarchal 
■or absolute power, so that unity may be at- 
tained by having but one will in the society. 
*J?hat the complainant after his expulsion, 
may have exulted in his first taste of the 
sweets of liberty; that he may have fre- 
quently said that he came away of his own 
accord, may well be admitted. Probably 
there are few instances, where a man has 
been expelled from any respectable society, 
in which his personal vanity would not 
«often the word expulsion into withdrawal. 
In speaking of his change of connection with 
1t, An expelled member seldom expresses 
much respect for those who have wrongfully 
ejected him, or affects to regret the loss of 
th,eir society. 

The plaintiff Is therefore entitled to a de- 
cree, and the only question which remains is, 
what is the character and the extent of the 
•relief whicb we shall give him. We shall 
not consider the objection to the form of the 
pleadings; for the case having been argued 
and considered on the merits, without objec- 
tions, until a late time as to that point, we 
shall not go back to decide a game of sharps 
between the parties. 

On the second question; the question of 



law: The complainant demands pay for his 
labor during the time he was a member. 
This would be the extreme and longest rate 
of compensation. The defendants, on the 
contrary, without tendering in their answer 
a reconciliation with the complainant, and a 
restoration of him to his rights, or intimat- 
ing a willingness to receive his wife and 
children as members, now insist that the 
court can decree no other remedy than res- 
toration to his rights as a member. Such, a 
decree would compel him, perhaps, to forsake 
his wife and children, for the small hope of 
the survivorship in the tontine. This, we 
think, would be rendering very scant justice 
or recompense to a man for half his life's la- 
bor. The Pennsylvania case cited has no 
resemblance to the present That was a 
corporation for benevolent purposes, where 
membership and not the ownership and en- 
joyment of propexty to the corporator's own 
use, was the object. Its members accumu- 
lated to give away, or to expend on charita- 
ble purposes. These accumulated for them- 
selves. They have, by joint labor, accumu- 
lated property of great value, which they 
hold as joint owners. The complainant had 
an equal ownership with his three hundred 
and twenty partners. By their contract, it 
Is to remain joint and indivisible stock for- 
ever, but the complainant has his right to 
enjoy it equally with his fellows. Their ar- 
ticles of partnership or association provide 
for the case of any partner who chooses to 
withdraw or depart from it; but makes no 
provision for those who are unjustly driven 
away and expelled. Whether the society be 
governed by prophet, priest, king, or major- 
ity, they are subject to the law of the land; 
and if the complainant has been wrongfully 
deprived of valuable rights of property, the 
law should afford him a remedy. I know of 
no other measure of satisfaction or compen- 
sation more just than to give the expelled and 
Injured party his several share of their joint 
assets. The dissolution of the partnership 
by the wrongful act of the majority of the 
firm or association, necessarily dissolves, in- 
ter sese, viz., as between the expelled and«the 
remaining partners, the covenants as to the 
indivisibility of tlielr joint property. If this 
were otherwise, a majority could at any time 
expel the minority, and retain all the joint 
property. They who break the agreement 
as to perpetuity of the benefits of member- 
ship cannot be heard to allege it as to desti- 
nation of the property. By their wrongful 
expulsion of the complainant, the whole pow- 
er and force of the articles as between them 
is broken, and inter sese, annulled; and the 
complainant has a right to the separate use 
of his heretofore undivided interest in the 
property, because he is wrongfully deprived 
of his joint use of it. The wrong done to 
plaintiff, is capable of a compensation In 
money, without compelling him to leave his 
family, and spend his days among those who 
have Injured him. And the proper measure 
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NAILOR V. KEARNEY. 

[1 Cranch, O. 0. 112.] i 

Circuit Court, District of Columbia. Dec. Term, 
1802. 

Bonds — Pai'able in Instalments — Actios After 
Failure to Pat First Instalment. 

Upon a bond conditioned to pay certain instal- 
ments, an action may be brought upon failure 
to pay the first instalment. 

Debt on a bond, conditioned to pay at 
three instalments, viz., 5tli January, 5th 
April, and oth July, 1S02. Action brought on 
17th March, 1802. 

Mr. Peacock, for defendant, demurred to 
the declaration, because there was no cause 
of action at the time the suit was brought. 
Taylor v. Foster, Gro. Eliz. 807; Beckwith 
V. Nott, Gro. Jac. 504; Milles v. Milles, Gro. 
Car. 241; Rudder v. Price, 1 H. Bl. 547; Esp. 
N. P. 205. 

Judgment for the plaintifE on the demurrer. 
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of his compensation is the amount of his in- 
terest or share at the time of his expulsion. 
It is not like a mere corporate privilege or 
office, to which a court of equity may restore 
a corporator who has been wrongfully ex- 
pelled. It is a question of the enjoyment of 
property. His copartners have ejected him 
from his joint nse and enjoyment of their 
common property; they have severed the 
tenure, as between him and themselves, and 
he has a right to his share in severalty. 
This is the proper measure of the complain- 
ant's compensation, and not wages for his 
labor during the time of his membership. Let 
the decree be for the 1/321 part of the whole 
property of the society, §901,723.42, at the j 
time of his expulsion, with interest from that j 
date; deducting what the complainant has 
received. 
Decree accordingly. 

NOTE, In a case brought by another com- 
plainant against these same defendants, there 
being imperfect evidence of any expulsion, and 
the defendants by their answer, "conceding the 
complainant's perfect right and liberty to return 
to the enjoyment of all the privileges, benefits, 
and advantages contemplated by the associa- 
tion, he discharging the duties incumbent on 
him as a member of it," tne court refused to 
grant the complainant any relief, but dismissed 
his bill with costs. Lemix v. Harmony Society 
[unreported]. 
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NALL et al. v. The ILLINOIS et al. 

[6 McLean. 413.] 1 

Circuit Court, D. Michigan. June Term, 1855. 

APPB.1.L — Reasonable Diligesce— Maritime Lien" 
— Home Port — Local Law. 

1. On an appeal in admiralty, from the district 
to the circuit court, reasonable diligence should 
be used in prosecuting the appeal. 

2. If the party delay perfecting the appeal 
for six months, and until a day or two before the 
term of the circuit court, the appellee may, un- 
der the rule, notice the cause for a hearing, and 
the court will require him to take his deposition* 
during the session of the court, so as to come to 
a hearing. 

3. At the home port of a vessel, the local law 
must regulate the lien. A purely maritime lien 
may arise in every other port, under the mari- 
time jurisdiction, unless it be in the home port. 
This must be regulated by the local law. The 
lien cannot arise under tbe local law and also- 
under the maritime. 

[Appeal from the district court of the Unit- 
ed States for the district of Michigan.] 

[This was a libel by James Nail, Jr., and 
others against the steamer Illinois and oth- 
ers for supplies.] 

Mr. Howard, for libellants. ' 
M. Newberry, for respondents. 

OPINION OE THE COURT. This is am 
appeal in admii-aity from the district court. 
The libel is for articles furnished the steamer 
Illinois, an account of which is stated and 
satisfactorily proved by the libellants. In^ 
their answer, the respondents allege that ar- 
ticles were furnished, but they deny that the- 
claim in said libel mentioned is a lien upon 
the steamboat, her tackle, apparel, and fur- 
niture, &c. 

In the libel there are some defects, which,, 
if they had been taken advantage of in time, 
would have required amendment. The pro- 
ceeding, though in the admiralty, is imder- 
the act of Michigan, which gives a lien on 
the vessel. In such a case the law should 
be specially referred to and substantially 
stated. So the tonnage of the vessel should' 
be stated to show, that it comes under the- 
admiralty jurisdiction and has a license. The- 
libel asserts a lien on the vessel, by the 
maritime law, and the law of Michigan. This- 
is inconsistent, as a lien must arise at the 
home port of the vessels under the local law. 
No lien attaches upon a domestic vessel, for- 
work and labor done and performed on her, 
except by statute. Read v. Hull of a New- 
Brig [Case No. 11,609]. By the common law, 
material men have no lien for articles fur- 
nished a vessel, whether she be foreign or 
domestic, and such is the law of the English 

1 [Reported by Hon. John McLean, GireuiL 
Justice.] 



[17 Fed. Cas. pgge 1147] 



(Case No. 10,007} NAN 



admiralty. But by the civil law, they have 
such a lien. In the United States they have 
it only in the cases of foreign ships, or ships 
of one of the states of the United States, 
furnished in another state. Zane v. The 
President [Id. 18,201]. It is of no import- 
ance how a lien arises imder the local law, 
whether by statute, or common, or munic- 
ipal law; w^henever its existence is estab- 
lished, the jurisdiction of the admiralty at- 
taches to it. The Marion [Id. 9,087]. A 
common law lien is always connected with 
the possession of the thing, and is simply a 
right to retain. But a maritime lien does 
not depend upon possession, but is an inter- 
est in the thing, and may be enforced, when- 
ever the admiralty Jurisdiction is exercised. 
The libel alleges, that, "the articles were de- 
livered to the said steamer at Detroit afore- 
said, to be used in furnishing and completing 
her; and it alleges some of them were put in 
and upon, and worked into said steamer by 
the work and labor of the libellant," &c. Now 
if the articles were not all so used, it would 
be difficult to say, what part of them were 
so used, and the libel could not be sustained. 
The averments should be positive, in order 
that the extent of the lien may be seen. Al- 
though the forms of procedure are less tech- 
nical in admiralty, than at common law, yet 
there should be certainty in the material 
matters to give jurisdiction. 

As an admiralty court, the district court 
has a general jurisdiction, yet it can enforce 
no liens against a vessel which is not of a 
size and character to engage in maritime 
navigation. It has been strongly suggested 
by some writers, that the lien under the stat- 
ute is the same as the common law lien for 
mechanics, which depends for its validity on 
possession. But this point has not been 
raised in the pleadings, and it need not be 
examined. The maritime lien arose out of 
the conveniences, if not necessities, of coit>- 
merce. The floating vessel is constantly 
changing its locality, and the master is often 
under the necessity of contracting debts for 
the repairs of his vessel, &e.; the work and 
labor done, or articles furnished for the ship, 
is presumed to be done or furnished on the 
credit of the vessel. A personal liability of 
the master only, would not be sufficient to 
meet the exigency. The vessel is, therefore, 
bound in such cases. 

The motion which was made in this case 
for a continuance was overruled, on the 
ground that as the decree in the district 
court had been made six months before this 
court commenced, the appeal being filed a day 
or two before its commencement, showed 
such a want of diligence in the appellants in 
the prosecution of their appeal, as not to en- 
title them to further delay, A continuance 
would necessarily give a delay of eighteen 
months, from a decree in the district court 
The court considered the circumstances as 
coming within the rule which authorized the 
appellants to notice the pause for trial; and 



that it would impose no unjust hardship on 
the defendants, to take their depositions dur- 
ing the present term. When this decision 
was announced, the court stated, all the time 
would be given, to take the depositions dur- 
ing the term, which could be given. 

A statement has been made of what the 
defendants' counsel expected to prove, and 
which, if admitted, could not aflPect the jus- 
tice of the ease. The correctness of the 
charges is admitted by Mr. Newberry, who 
built the vessel, and also by Mr. McKnight, 
who purchased her. In addition to these ad- 
missions, the items are proved by the clerk 
who sold the articles. As these articles were 
used in building and furnishing the boat, 
under the Michigan law, they constitute a 
lien on the boat, whether it be in the hands 
of Newberry the builder, or McBiiight the 
purchaser, both of whom are defendants. 
Upon the whole, the decree of the district 
court is affirmed with costs. 



Case Wo. 10,006. 

NAIiLY V. LAMBELL. 

[1 Cranch, 0. 0. 365.] i 

Circuit Court, District of Columbia, Dec. Term, 
1806. 

Witness — Attacumest fok Pees — Demasd ik 
Name op Witness. 
The court will not grant an attachment against 
a party for not paying his witness, unless pay- 
ment shall have been demanded by a person 
having authprity to receive payment, and un- 
less that authority appear. 

Motion for attachment by witness against 
the person at whose request he was sum- 
moned. Affidavit by Spaulding, that he was 
requested by Nally to demand, and that he 
did demand payment, which was refused. 

THE COURT (FITZHUGH, Circuit Judge, 
absent,) refused the attachment, because 
Spaulding's authority did not appear. 
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NAN et al, v. MOXLEY et al. 

[1 Cranch, C. C. 523,] i 

Circuit Court, District of Columbia, Dec. 
Term, 1808. 

Slavery— Petition >oB FRSEDoar— Affidavit to 
Support— By tvhom Made. 

The affidavit of a manumitted negro is suffi- 
cient ground for an order to issue a summons re- 
turnable immediately upon a petition for free- 
dom. 

Petition for freedom [by the negress Nan 
and children against D, Moxley and others]. 
Affidavit of the negro Charles, a manumitted 
negro, that his wife Nan (the petitioner) was 
about to be removed out of the District.' 

THE COURT (FITZHUGH, Circuit Judge, 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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absent,) allowed a subpoena, returnable im- 
mediately, to answer the petition just filed 
by Mr. F. S. Key. 



Case IsTo. 10,008. 

The NANCY. 

[1 Gall. 66.] 1 

Oireuit Court, D. Massachusetts. May Term, 
1812. 

Infokmatiox — How Should Cosolude — Ma- 

TEKiAL Averments. 
An information for a statute forfeiture should 
conclude against the form of the statute, or at 
least refer to some subsisting statute authoriz- 
ing the forfeiture. A mere conclusion of an in- 
formation against the form of a statute will uot 
■cure the defect of material averments to show 
that a forfeiture has accrued. 
[Cited in Sears v. U. S., Case No. 12,592; U. 
S. V. Piatt, Id. 16,054a; U. S. v. Seventy- 
Eight Cases of Books, Id. 16,258; U. S. v. 
Batchelder, Id. 14,540.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

[This was a libel against the sloop Nancy, 
Jabez Hatch, claimant, for violation of the 
embargo acts.] 

G. Blake, for United States. 
S. Dexter, for claimant. 

STORY, Circuit Justice. The sloop Nancy 
was libelled in the district court, for export- 
ing from the port of Boston divers goods 
and merchandizes, of domestic growth and 
manufacture, during the existence of the em- 
bargo, contrary to the prohibition of a certain 
act of the United States; and (2) for trading 
with, and putting on board of another ship 
or vessel a quantity of goods and merchandiz- 
es of domestic growth and manufacture, con- 
trary to a certain other act of the United 
States. 

The facts appear to be these; that the 
sloop Nancy is a lighter, whose employment 
has been confined to the port and bay of 
Boston, and as such, at the time of the seizure, 
she was under bonds at the custom house, 
pursuant to the provisions of the act of Janu- 
ary 9, 1808, c. 8 [2 Stat. 453]. On the loth of 
July, 1808, she departed from Boston, stood 
off into the bay, and at the distance of about 
four or five leagues met with another vessel, 
and immediately came along-side, and hoisted 
out into said vessel, all the cargo, which she 
had on board (which seems to have been 
flour), but the quantity does not appear. She 
remained along-side about an hour, and then 
quitted the other vesseL There seems no 
reason to doubt, that during this time a con- 
siderable quantity of flour was discharged. 
These facts present a clear case of a violation 
of the embargo acts, and if the libel contains 
sufficient allegations to enable the court to 
pronounce a sentence of forfeiture, it is their 
duty so to do. The first count seems to be 
founded upon the fourth section of the act of 

1 [Reported by John Gallison, Esq.] 



12th March, 1808, c. 33 [2 Stat. 474], but it 
concludes against an act, whose title, as stat- 
ed in the libel, is not known among our stat- 
utes. As this count stands, therefore, it does 
not warrant the court to proceed to con- 
demnation. For it is a general rule, that 
where an offence is created by statute, it 
must, on the face of the information or libel 
conclude against the form of the statute, or 
at least refer to a subsisting statute authoris- 
ing the offence; and we have so held the 
doctrine in other cases at this term. 

The second count contains a very dry al- 
legation, that the sloop on the high seas, in 
or near the harbor of Boston, on the 14th of 
July, 1808, did trade with, or put on board 
another certain ship or vessel, then being on 
the high seas, in or near the harbor of Bos- 
ton, a quantity of goods, wares, and merchan- 
dizes of domestic growth and manufacture, 
to wit, flour, contrary to the act of 9th Janu- 
ary, 1808, c. 8. Now it is material to ob- 
serve, that it is not every trading with or 
putting on board of another vessel of such 
goods, wares, and merchandize, that subjects 
the property to forfeiture. The act declares, 
that It must be a trading with, or putting on 
board, contrary to that act, or the act of 22d 
December, 1807 [2 Stat. 451]. But a trading 
with, or putting on hoard in the port, where 
the goods ax-e first laden, is not prohibited; 
and so it has been held by the supreme court 
of the United States. Nor is a tradhig, or 
putting on board by foreign vessels on the 
high seas, within the purview of the act 
Sufficient matter, therefore, ought to have 
been alleged to have shown, that this trading 
or putting on board was clearly against the 
acts above stated. A mere conclusion against 
a statute has been uniformly held inadequate 
to supply the deficiency of material aver- 
ments, to bring the case within the statute. 
It ought at least to have been averred, that 
the vessel was a vessel owned by citizens of 
the United States, and proceeded from some 
port of the United States, with her cargo, 
during the continuance of the embargo. As 
this libel now stands, without amendment, I 
do not feel at liberty to affirm the decree of 
the court below, and I shall, therefore, sus- 
pend a decree, until the question of amend- 
ment has been argued and considered. 

After amendment allowed, the decree was af- 
firmed. 
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Case "No. 10,009. 

NAPIER et al. v. BARNEY. 

[5 Blatehf. 191.] i 

Circuit Court, S. D. New York. Nov. 11, 1863. 

OosTOMS Duties— SuGAB Importbd in Bags — 
Draft and Tare. 

1. Under the fifty-eighth section of the act of 
March 2, 1799 (1 Stat. 671), hoth draft and tare 
are allowable on sugar imported in bags, and 
subject to duty by weight. 

[Cited in Moke v. Barney, Case No. 9,G9S.] 

2. "Draft" and "tare," explained. 

This was an action [by James Napier and 
others] against [Hiram Barney] the collector 
of the port of New York, to recover toack an 
alleged excess of duties paid under protest, 
on the importation of five thousand hags of 
sugar. 

Joseph S. Ridgway, for plaintiffs. 

E. Delafield Smith, Dist. Atty, for defend- 
ant 

NELSON, Ohrcuit Justice. The sugar in 
this case was imported from Brazil, on the 
1st of December, 1861. The duties exacted 
were two cents per pound, by weight, under 
the act of March 2, 1861 (12 Stat 178). 
There is no dispute as to the rate of the duty, 
or that it is to he charged according to weight 
The dispute arises out of the allowances or 
deductions to be made to the merchant when 
the duties on the articles are to be asceilained 
by weight. The fifty-eighth section of the 
act of March 2, 1799 (1 Stat 671), provides, 
that the following allowances shall be made 
for draft and tare on articles subject to duty 
by weight: "For draft on any quantity of 
one hundred weight, or one hundred and 
twelve pounds, one pound; on any quantity 
above one and. not exceeding two hundred 
weight two pounds;" and so on till the last 
clause, which is, "on any quantity above ten 
and not exceeding eighteen, hundred weight, 
seven pounds; and on any quantity above 
eighteen hundred weight nine pounds." This 
latter allowance is the maximum. "For tare 
on every whole chest of Bohea tea, seventy 
pounds;" and so on, enumerating half and 
quarter chests, and the different kinds of tea, 
with the quantity to be allowed for the tare; 
"on sugar other than loaf sugar, in casks, 
twelve per cent; in boxes, fifteen per cent; 
in bags or mats, five per cent" The fifty- 
eighth section of the act of 1799 is talcen sub- 
stantially from the thirty-fifth section of the 
act of August 4, 1790 (1 Stat 166). The 
tare was allowed in this case, but the draft 
was refused. 

Draft and tare, in a commercial sense and 
usage, have a separate and distinct meaning 
and application. The former is an allowance 
to the merchant when the duty is ascertained 
by weight, as in the present instance, to in- 
sure good weight to him. As defined in some 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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of the hooks, it is "a small allowance in 
weighahle goods, made hy the king to the 
importer." It is to compensate for any loss 
that may occur from the handling of the 
scales, in the weighing, so that, when weighed 
the second time, the article will hold out good 
weight The latter, tare, is allowed for the 
outside or covering of the article imported, 
whether it be box, barrel, bag, hale, mat, &c. 
Now, the tare in this case was allowed, but 
the allowance for the draft was refused. I 
cannot perceive any distinction between the 
two, as the right to the allowance of the one 
stands as express and as explicit, on the stat- 
ute, as the right to the allowance of the other. 
Both might as well have been denied as either. 
It is a mistake to suppose that the allowance 
for the tare covers that for the draft, for, as is- 
seen, it is intended to cover a different loss, 
one incident to the weighing of the article, 
while the other relates to the loss from the 
rough outside covering of it. Neither is there 
anything in the suggestion, made on the trial, 
of inequality in the weighing of large and 
small packages. If they are smaU, numbers, 
to the amount of fifteen or twenty, depend- 
ing on the bulk or size, are weighed together. 
The sixteenth section of the act of July 14, 
1862 (12 Stat 558), modified the allowance of 
the tare under the fifty-eighth section of the 
act of 1799, and repealed it altogether, as far 
as it related to the draft. I know of no other 
way of getting rid of a positive enactment, 
and hence must hold that the plaintiffs are en- 
titled to recover. 



Case M"o. 10,010. 

NAPIER et al. v. SERVER et al 

[2 Wkly- Notes Cas. 400.] 

District Court, B. D. Pennsylvania. Dec. 28, 
1875. 

Resulting Trust— Election bt PiiiNCiPAii op 
Securities in Dkbt Owed by Agent. 

Money was given to an agent to purchase real 
estate, which the latter did in his own name, 
and, becoming insolvent conveyed it to his prin- 
cipal. Eight months previously^ the latter had 
taken from the agent a single bill for all mon- 
eys advanced, including that with which the real 
estate was purchased, and this whole claim was 
uroved against the agent's estate in bankruptcy. 
Meld, that as the consideration of the single hill 
included the money advanced to buy the real 
estate, no resulting trust could he asserted by 
the principal, and a reconveyance was ordered 
to the assignee. 

[This was a bill in equity by A. D. Napier 
& Co., to the use of Jacobs, assignee, against 
Angelina A, Server and John P. Server.] 

The case was heard on bill, answer, and 
proofs. On January 1, 1872, .lohn P. Sei-ver, 
one of the defendants, purchased a house 
and lot in the city of Philadelphia; and on 
January 1, 1873, entered into articles of part- 
nership with E. G. "Wells and S. C. Gmy, un- 
der the finn name of Wells, Gray & Server. 
On the same day he gave his mother, the 
other defendant In this case, a judgment note 
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for $8,690 which was subsequently proved 
against his' estate in bankruptcy. On Sep- 
tember 4, 1873, "Wells, Gi-ay & Server stopped 
payment. On the same day Server con- 
veyed the premises in question to his mother 
without consideration. A petition in bank- 
ruptcy was subsequently filed against Wells, 
Giuy & Server, and they were adjudicated 
bankiTjpts, Pending these proceedings, A. 
D. Napier & Co., firm creditors, filed this 
bill, alleging the above facts, and praying, 
inter alia, for a decree against Server's moth- 
er for a reconveyance of the premises to the 
assignee of the bankrupt firm. 

Witnesses testified, on the part of the de- 
fendants, as follows: Mrs. Serv^'r, the de- 
fendant, had requested her son to buy the 
property for her, and had given him ^4,000 
to pay the purchase-money. He had stated 
at the time of the purchase to the agents of 
the vendor that he was buying the house for 
his mother. Sirs. Sei"ver had advanced to 
her son, in addition to the $4,000 to buy the 
house, at different times prior to 1875, vari- 
ous sums amounting to §8,G90; but no suffi- 
cient resources were shown on Mrs. Server's 
part to have enabled her to have given her 
son the additional $4,000; and there was evi- 
dence that Server had stated to a creditor 
that he owned the house himself. 

Wilson & Ward (with whom were Barle & 
White), for plaintiffs, argued that the con- 
veyance by Server to his mother without 
consideration, on the day the firm of which 
he was a member stopped payment of their 
commercial paper, was prima facie in fraud 
of creditors, and the burden of proof was on 
the defendants to establish a resulting trust. 
Cook V. Fountain, 3 Swanst. 585; Kaine v. 
Weigley, 10 Har. [22 Pa. St] 183; Shontz v. 
Brown, 3 Casey [27 Pa. St.] 123; Prevost v. 
Gratz, 6 Wheat. [19 U. S.] 481; Alexander v. 
Todd [Case No. 175]. That the declarations 
of Server at the time of the purchase of the 
house were insufficient to prove the trust. 
Sidle V. Walters, 5 Watts, 389; Lloyd v. 
Lynch, 4 Casey [28 Pa. St.] 419; Blyholder v. 
Gilson, 6 Har. [18 Pa. St.] 134. As the de- 
fendants had failed to prove that Mrs. Ser- 
ver had an estate sufficient to enable her to 
advance to her son $4,000 to purchase the 
house, in addition to $8,690, the considera- 
tion of the note of January 1, 1873, the ac- 
ceptance of the note was a settlement of ac- 
counts between the parties, and Mrs. Server 
thereby elected her security, and the result- 
ing trust fell. 

Mr. Hepburn, contra, contended that the i 
property having been purchased with Mi-s. 
Servei"'s money, a trust resulted in Server for 
her; that the conveyance of September 4, 
1873, was a transfer of the legal title in ac- 
cordance with her equitable interest; and 
that the failure of the defendants to prove 
the full consideration of the note for $8,690 
did not affect Mrs, Server's equity, but she 
should be allowed to remit her claim, pro 



tanto; citing Post v. Corbin [Case No. 11,- 
299]; Seammon v. Cole [Id. 12,432]; Fisher 
V. Henderson [Id. 4,820]; In re Brand [Id. 
1,809]; In re Clark [Id. 2,806]. Aod that the 
plaintiffs had no equity by reason of the de- 
fendant controlling the individual creditors 
of John P. Server, and, therefore, that noth- 
ing but costs could result to the assignee In 
banki-uptey, the property being admitted to 
be the individual property of John P. Server. 

CADWALADER, District Judge. I think 
it established that the defendant, Mi-s. Ser- 
ver, furnished the money with which the 
equity of redemption of the house in Mount 
Vernon street was bought, and if the con- 
veyance by her son, the bankrupt, to her 
had been made on or before the 1st of Janu- 
ary, 1873, I would have considered it the 
mere execution by him of the trust in her 
favor, which resulted from her ownership of 
the money. But on the 1st of January, 1873, 
she accepted from him the single bill for $8,- 
690, of which she has made proof in bank- 
ruptcy. K the consideration of this obliga- 
tion included the §4,000 paid for the equity 
of redemption in question, there could be no 
subsequent assertion of a resulting trust. I 
do not think it would be safe to rely upon 
the testimony which is adduced by the de- 
fendant to show that the settlement of 1st 
January, 1873, on which the obligation for 
$8,690 was received, did not include the 
$4,000 in question. Her testimony, unsup- 
ported by that of her son, would not suffice, 
and his testimony is in this respect vague 
and improbable, and is contradicted by his 
statement to a creditor that be owned the 
house Jiimself. 

Therefore it is decreed that the defendant 
convey the -house and lot of ground in ques- 
tion, with the appurtenances, to the com- 
plainant and his heirs, in trust for the uses 
and purposes of the trust vested in him un- 
der the bankrupt law of March, 1876, and 
the suppletory and amendatory acts of con- 
gress. But I think that the costs of this con- 
veyance and the complainant's costs in this 
ease ought to be paid out of the separate 
estate of the bankrupt, John P. Sei'vei-, and 
that the defendant's proof, already made in 
the court of bankraptey, should be allowed. 



Case mo. 10,011. 

The NAPOLEON. 

[7 Biss. 393; 4 N. Y. Wklv. Dig. 422; 9 Chi. 
Leg. News, 280.] i 

District Court, B. D. Wisconsin. April, 1877. 

Makitime Lien— Waiver— Taking Note— Tbass- 

FER OF Note — PaitCHASER with Knowledge 

— Trial — Scruenper of Note. 

1. In the absence of express contract of waiv- 
er, or of an agreement that a note shall be taken 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 4 N. Y. Wkly. 
Dig. 422, contains only a partial report.] 
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in actual payment, a maritime lien is not waivecl 
or extinguished by giving credit for a limited 
time, nor by the acceptance of a note for the 
amount due on account of the service which is 
the foundation of the lien. 
[Cited in The Illinois, Case No. 7,005.] 

2. In the case of a note taken it is necessary 
that it should be surrendered at the hearing. 

3. Although a maritime lien is strictly person- 
al and is not assignable, yet if a note taken 
without waiver of the lien is discounted by a 
bank upon tlie indorsement of the person having 
the lieu, and tiie indorser afterwards takes up 
the note, he still can enforce his lien, as such a 
tmnsfer of the note does not extinguish it. 

[Cited in The Emma L. Coyne, Case No. 4,- 
466.] 

4. The above principles apply where the ves- 
sel had been purchased by persons knowing of 
the existence of the lien. 

5. Many cases cited and commented upon. 

In admiralty. In 1873, Tyson, Sweet & 
Co. were the owners of the schooner Na- 
poleon. The lilielants composed a firm 
known as the Milwaukee Tug Boat Line, and 
were the owners of tugs engaged in towage 
service at the port of Milwaukee. Between 
the 13th of July, 1S73, and the 19th of De- 
cember of the same year, libelants' tugs ren- 
dered towage seiTice for the Napoleon to the 
amount of ?359. In February, 1874, the 
claimant purchased the vessel from Tyson, 
Sweet & Co., and received a conveyance. On 
the 12th day of May, 1874, the libelants took 
from Tyson, Sweet & Co. their note for the 
amount due for such towage seiTice, payable 
in thirty days, which note included the 
amount due for a similar service rendered for 
the schooner Jason Parker, which vessel had 
been at the time of such service owned by 
Tyson, Sweet & Co., and was sold and con- 
veyed to claimant at the same time that he 
received a conveyance of the Napoleon. 
Prior to the maturity of the note, the libel- 
ants presented it to the Second "Ward Sav- 
ings Bank, with their indorsement thereon, 
for discount. The note was discounted by 
the bank. 

"When the note fell due, it was presented 
to the makers for payment, was not paid, was 
protested for non-payment and notice given 
to the indorsers, the libelants. Libelants 
thereupon paid to the bank the amount due 
upon the note, and it came back to their 
hands. They then filed a libel against the 
vessel, thereby asserting a maritime lien for 
the towage service on account of which the 
note was originally given, and at the hearing 
surrendered the note. 

H. H. Markham, for libelants. 
N. J. BJmmons, for claimant. 

DYER, District Judge. For the towage 
seivice rendered by the libelants, they had 
a lien upon the vessel. Upon the testimony I 
must find that the claimant purchased with 
knowledge of libelants' claim. He therefore 
acquired and held title subject to the lien. 
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Subsequent to the conveyance of the vessel, 
the libelants took from the former owners, 
their note for the amount due on account of 
the towage service. The lien existed and 
was in full force at the time the note was 
taken notwithstanding the previous purchase 
of the vessel by the claimant. The first ques- 
tion presented, is, did the acceptance of this 
note operate as a waiver of libelants' lien. 
The discussion of this question is unneces- 
sary, since it is settled upon authority that in 
the absence of express contract of waiver, or 
of agreement that a note shall be taken in 
actual payment, a maritime lien is not waived 
or extinguished by giving credit for a limited 
time, nor by the acceptance of a note for the 
amount due on account of the service which 
is the foundation of the lien. • The Nestor 
[Case No. 10,126]; The Ohusan [Id. 2,717]; 
The Active [Id. 34]; The Eclipse [Id. 4,268], 
and cases there cited; The Gate City [Id. 
5,267]; Harris v. The Kensington [Id. 6,122]; 
The Kimball, 3 Wall. [70 U. S.] 37; The 
Emily Souder, 17 Wall. [84 U. S.] 666; Eay- 
mond V. The Ellen Stewart [Case No. 11,- 
594], In the case of a note taken, it seems 
essential to the maintenance of a libel in rem, 
that the note be suiTendered at tlie hearing. 

Kamsay v. Allegre, 12 Wheat. [25 U. S.] 
611, is not in antagonism to the eases cited, 
and is to be distinguished from them. In 
that case the material man had received a 
negotiable note for the amount of his demand. 
The note was still outstanding when the libel 
was filed. It had not been surrendered, and 
It did not appear that it had not been nego- 
tiated and that it was not then in the hands 
of a third party. These being the circum- 
stances, the supreme court held that the libel 
could not be maintained, resting the decision 
upon the fact that the note had not been 
given up or tendered at the hearing. 

In the case at bar, the proofs tend to show, 
not only that it was not agreed, when the 
note was taken by libelants, that it should 
be received in absolute payment of their 
claim, but that it was imderstood that libel- 
ants' lien should be unaffected, and that if 
the note should not be paid, recourse would 
be had against tlie vessel. 

The remaining and principal question in the 
case is this: Did the subsequent negotiation 
and transfer of the note by libelants to the 
bank, extinguish the lien? Libelants placed 
their indorsement on the note and presented 
it to the bank for discount. The bank dis- 
counted it on the strength of the indorsement, 
held the note till due, then presented it to 
Tyson, Sweet & Co, the makers, for payment, 
and upon its non-payment, protested it and 
gave notice to the indorsers, who paid the 
bank and took up the note. Was the lien, 
by this ti'ansaetion extinguished? Or, upon 
the note coming back into the hands of the 
payees unpaid by the makers, could they, on 
surrender of the note, maintain proceedings 
against the vessel? 
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Whatever doubt once existed as to the as- 
pignability of a general maritime lien, the 
question has been put at rest by repeated ad- 
judications. The lien of a salvor on account 
of salvage service, of a mariner for -wages, of 
a material man for repairs or supplies, is 
sti-ietly personal and does not pass to his as- 
signee. The same must be said of a lien 
for towage. It is equally well settled that an 
assignment or transfer of the claim which 
constitutes the basis of the lien, extinguishes 
the lien. 

The question whether the assignment by a 
mariner of his claim to unpaid wages, con- 
fers upon the assignee a right to maintaiu a 
suit in rem for the recovery of such wages, 
was fully discussed in the case of Patehin v. 
The A. D. Patehin [Case No. 10,794], and was 
answered in the negative. A distinction was 
taken between a claim of this character, and 
bottomiy bonds, which are assignable be- 
cause they are express hypothecations and 
bind the ship to the lender and his assigns, 
and bills of lading which are made negotia- 
ble for the benefit of trade and commerce. 
The rule that an assignment of a claim to se- 
cure which the maritime law gives a lien, 
divests the lien which originally existed in 
favor of the holder of the claim and confers 
no right in the assignee to claim reimburse- 
ment in a court of admiralty, was also laid 
down in the following cases: Sturtevant v. 
The George Nieholaus [Id. 13,578]; Logan v. 
The Aeolian [Id. 8,465]; Rusk v. The Free- 
stone [Id. 12,143]; Reppert v. Robinson [Id. 
11,703]; Harris v. The Kensington [supra]; 
The Champion [Case No. 2,583]. 

In the case at bar, as we have seen, the 
claimant purchased the vessel with notice of 
libelants' claim and lien. He therefore 
stands in no better position to contest the li- 
belants' rights to a lien, than would Tyson, 
Sweet & Co. if they were yet the owners of 
the vessel. The ease is not therefore one 
where the rights of innocent purchasers, with- 
out actual notice, are involved. Now, ad' 
mitting the principle of law before stated, 
that the assignment or transfer by the orig- 
inal holder of a claim against a vessel extin- 
guishes the lien, did libelants, by procuring 
the note which they had received from Ty- 
son, Sweet & Co. to be discounted by the 
bank, in fact or effect transfer their claim 
against the vessel to the bank? If the trans- 
action was such transfer or assignment, then 
it must be conceded the lien was divested 
and lost But I am of the opinion- that it 
was not The execution of the note, as we 
have seen, was not a payment of libelants' 
demand against the vessel. Its acceptance 
was not a waiver of the lien. The original 
claim remained unimpaired, and would only 
be discharged on payment of the note. Perti- 
nent to this point, is the language of Judge 
Sprague in Page v. Hubbard [Case No. 10,- 
663]: "The creditor has received nothing 
except another promise of the debtor to pay 



the debt. This second promise is indeed in 
writing and negotiable, but it is a promise 
to pay the same debt. It acknowledges value- 
received, but the only value received was the- 
materials which went in the ship. The debt, 
therefore, cannot properly be said to be sat- 
isfied, merely because there had been two- 
promises by the debtor to pay it, the one by 
parol, and the other in writing negotiable." 
It is true that while the note was outstanding 
the libelants could not pursue their remedy 
in rem, and this is for the reason, as the- 
courts express it, that the debtor would still 
be responsible to the holder of the note, and 
he ought not to be twice liable in any form, 
on account of the same debt And that he 
may not be subjected to this hazard the courts 
require "the production of the note to be can- 
celled when the judgment is rendered on the 
original promise." Though the remedy on the 
original claim was suspended while the note 
was outstanding, it does not necessarily fol- 
low that the discounting of the note by the 
bank operated as a transfer or assignment of 
the original debt or demand. The transac- 
tion between libelants and the bank, amount- 
ed to an advance of money on the note by 
the bank on the strength of libelants' in- 
dorsement It was not an indorsement with- 
out recourse, but was in form such that upon 
notice, of its non-payment by the makers, the 
libelants would become obligated to take up 
the note. Upon maturity and non-payment, 
the note came back into their hands, and I 
think that upon its suiTender they were re- 
mitted to the privilege they would have had 
if the note had remained in their continuous 
possession until due, namely, the privilege 
to proceed in rem against the vessel. The 
transfer of the note to the bank was accom- 
panied with libelants' contingent liability to 
take it up when due, which liability became 
absolute on non-payment by the makers and 
notice. The question I admit is not free 
from difficulty; but in view of the special 
circumstances of the case, the claimant hav- 
ing no better right to contest libelants' as- 
serted lien, than would be possessed by Ty- 
son, Sweet & Co. were .they still the owners 
of the vessel, and the note having been dis- 
counted upon libelants' indorsement, and 
having come immediately back to their hands 
when due, I think it most consonant with cor- 
rect reasoning to hold, that there was not 
such an assignment of libelants' claim 
against the vessel, or her owners, as extin- 
guished the lien. In this view I am support- 
ed by Judge Betts, who, in the case of The 
Active [supra], held, that the taking of a 
promissoiy note was not a waiver of a lien 
on a vessel for supplies, as against a claim- 
ant who did not innocently and without no- 
tice acquire rights or interests in the vessel, 
and that while the note remained in circula- 
tion or outstanding, it operated as a suspen- 
sion of the remedy on the lien; but on its 
surrender by the original creditor he was re- 
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mltted to liis original privilege and could 
proceed in rem against the vessel. 

A different view was talien by Judge Ma- 
gratli in tlie case of Harris v. '^Tlie Kensing- 
ton [supra]. He admits tliat where a lien 
arises under the maritime law it is not waiv- 
ed or lost because a note or bill has been 
talien for it by the creditor, and that the 
acceptance of the note is not to be held a 
payment of the original demand unless so 
agreed. This conceded, it is then held that a 
transfer of the note transfers the original debt 
or claim and thereby extinguishes the lien, 
which cannot be revived by taking back the 
note. I am unwilling to adopt unreservedly 
this course of reasoning. 

It may be observed that the precise point 
under consideration was not necessarily be- 
fore the court for decision in either of the 
two cases last cited, as it did not appear in 
either ease that the note taken by the orig- 
inal creditor had ever been transferred. 

Admitting the full force of Judge Long- 
3'ear's statement in the case of The Cham- 
pion, supra, that the decisions of our own ad- 
miralty courts fully sustain the position that 
the lien which, for example, a material man 
has, "is strictly personal to himself, and does 
not pass to the assignee, that it is in fact ex- 
tinguished by the assignment of his claim, 
so that neither he nor his assignee can come 
into a court of admiralty for its enforce- 
ment," I have been unable, after as diligent 
an examination as I could make, to find a 
case, where the principle was enforced, 
which did not upon the facts show an abso- 
lute assignment or transfer of the original 
debt or demand. 

In Reppert v. Robinson [supra], the libel- 
ant had taken a due-bill for the amount of 
his claim, produced it at the trial and offered 
to surrender it. There was an assignment 
to a third party indorsed on the due-bill 
which bore date prior to the filing of the libel 
and which was erased. Judge Taney in his 
decision granting a decree, held that as 
the due-bill was produced by the libelant 
and offered to be surrendered and delivered 
up, he must be regarded as the lawful own- 
er, and if it had been assigned, that it had 
again been returned to the libelant. It is 
evident that the right to a decree was here 
considered to rest upon the libelant's own- 
ership of the due-bill when the libel was 
filed; and upon his offer to surrender it at 
the hearing; and that the fact that it might 
have been previously assigned was not deem- 
ed material as affecting the lien. 

In ttie case at bar, I rest my conclusion up- 
on the ground, that the transaction between 
the libelants and the bank, by which the 
note was discounted and again taken up, was 
not a ti-ansfer of the original debt or demand 
so as to bring the case within the principle of 
those authorities which hold that such trans- 
fer or assignment effects an extinguishmeni; 
of the lien. Decree for libelants. 

17FED.0AS. — 73 



Case Wo. 10,01S. 

The NAPOLEON. 

[Blatchf. Pr. Gas. 296.] i 

District Court, S. D. New York. Dec, 18G2. 

Prize— Practice — What Issues Allowed— Col- 

LATERAIi SCBJECTS— OWKERSHIP- Use 

BT Belligerents. 

1. A claim and answer in a prize suit can- 
not put in issue anything but the question of 
prize or no prize. 

2. Collateral subjects can he controverted in 
prize cases only by means of pleadings and fur- 
ther proofs, specially authorized by the court 
after a decision on the first issue. 

3. The vessel had, up to the time of her cap- 
ture in enemy waters, been employed by the 
enemy -for purposes connected with the opera- 
tions of war and was found with the enemy's 
flag and the enemy's artillery on board. She 
was captured by the United States naval squad- 
ron, acting in co-operations with the land forces, 
in the attack upon Newbem. Her owner, 
though he was a loyal citizen, of a loyal state, 
had left her in charge of an agent, who allowed 
her to be so employed, and it did not appear that 
she was taken by the enemy by duress or in 
fraud of her owner's right. LFnder such circum- 
stances her owner is concluded from denying 
her hostile character. 

4. No equity of lien or claim, however urgent, 
held by innocent third parties, is allowed to pre- 
vail, in a prize court, against property seized 
while in use by a belligerent. 

5. Vessel condemned. 
In admiralty, 

BETTS, District Judge. The vessel pro- 
ceeded against in this ease was captured by 
"the United States naval squadron, acting in 
co-operation with the land forces, in the at- 
tack on and seizure of Newbem, North Caro- 
lina, in March last The vessel was totally 
abandoned, when taken possession of by the 
United States armed vessels. The evidence 
is, from reports prevalent at the time and 
place, that armed troops in the rebel service 
had been stationed on board of her until driv- 
en out by the close approach of the United 
States forces, and then left her without any 
crew, papers, or equipment, other than sever- 
al pieces of artillery which were found on 
board, and were placed on shore by orders 
of the commandant of the United States 
squadron, and that the vessel was afterwards 
laden with rosin and other stores, and ordered 
-to this port for adjudication. A libel was 
filed June 3, 1862, demanding the condemna- 
tion of the vessel. A claim and answer there- 
to, in the name of D. 0. Murray, a citizen of 
and resident in the United States, was put in 
on the 27th of June thereafter, upon which 
two defences are raised: First, that the libel 
is indefinite in -its charges and allegations, 
and, therefore, insufScient to found a convic- 
tion upon; and, secondly, that the averments 
in the answer present an adequate bar and 
defence to the suit, ' and, if not evidence of 
themselves, are entitled to be supported by 
proofs aliunde on the part of the claimant. 

1 [Reported by Samuel Blatchford, Esq.] 
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The rule of practice in prize suits upon 
these points is as fully settled in law, in this 
court, as it lies within the competency of the 
court to determine. The libel has all the ful- 
ness and particularity of statement demanded 
in prize suits, and the claimant cannot bring 
any other issue in contestation, by an answer 
to the libel, than the question of prize or no 
prize. 2 Wheat. [15 U. S.] note Append. 19; 
The Empress [Case No. 4,476]; The Delta 
[Id. 3,777]; and other cases in this court. 
Collateral subjects can be controverted in 
prize cases only by means of pleadings and 
further proofs, specially authorized by the 
court after a decision on the -first issue. 
There having been a hostile seizure of the 
vessel, her tackle and equipments, in enemy 
waters, by a United States squadron co-oper- 
ating with land forces in an attack upon New- 
bern, and in the capture of that place, she 
must be regarded as lawful prize, unless some 
fact showing her legal exemption from seiz- 
ure be established, or be necessarily implied 
from the circumstances of the capture. If 
the fact be conceded that the Napoleon was 
bona fide the property of the claimant, and 
that he was loyally opposed to her being em- 
ployed or held by the enemy, that would not 
relieve her from liability to condemnation in 
a prize court, unless she was taken out of the 
possession of her rightful owner, and held in 
use by the enemy by duress, or at least in 
fraud of Ids right The true title may be in 
the claimant, but, as it came to him through 
the enemy holder, the law wUl presume that 
such retaining of possession by the vendor 
was by the consent or permission of the pmr- 
chaser. It is not necessary that the vessel 
should be placed in the control of her posses- 
sion with a view to her being employed in 
any warlike acts or in the commission of a 
wrong against others, but whether she was 
chartered or loaned, or how otherwise she 
was allowed to be employed by the subjects 
of a nation at war, prize courts will treat her 
as enemy property, equally as if full owner- 
ship of her had vested in the enemy. The ex- 
ternal symbol of her employment by the en- 
emy or his officers, for purposes immediately 
or mediately connected with the operations 
of war, concludes her real owner from deny- 
ing her hostile character. The Carolina, 4 G. 
Rob. Adm. 256; The Orozembo, 6 C. Rob. 
Adm. 433; 3 Phil. Int. Law, § 272; Halleck, 
Int. Law, 641. 

This vessel was, at the time of her capture, 
clothed with symbols of hostility. She was 
riding in enemy waters, had been occupied 
by enemy troops to the time of her seizure, 
and had on board the enemy's flag and a 
heavy armament of artillery. I think, also, 
tbat the reports of residents in the port, that 
she had been, previous to her seizure, used 
in running the blockade of that port, and had 
been also fitted out as a privateer, are legiti- 
mate evidence of her anteced<ait course of em- 
ployment, although aJI these acts were with- 



out the sanction of and violently in opposition 
to the wishes of the claimant, who is person- 
ally a loyal citizen, of high character and in- 
tegrity, and a resident merchant of this city, 
opposed strenuously to the Rebellion, and has 
been deeply injured pecuniarily by the mis- 
use of his property on this occasion and oth- 
erwise; yet the acts of his agent, with whom 
the vessel was left by him, determine the 
character of the vessel, and the integrity of 
her real owner cannot secure her from the 
consequences of her illicit employment. The 
claimant must appeal to his government for 
relief from the forfeiture. The court is not 
empowered by the existing laws to adjudge 
the case upon principles of fair and reasona- 
ble equity, but must adhere to and apply the 
severe edicts of prize law. It is understood 
that congress may, at its present session, 
make provision for the protection of the prop- 
erty of loyal residents of the North which 
may be in the hands of the rebels, and sub- 
ject to forfeiture for its criminal use by them. 
That is a matter to be controlled at the dis- 
cretion of the legislature. The courts cannot, 
in time of war, depart from the strict behests 
of the law, by shielding property from the ef- 
fects of a hostile character impressed upon 
it by the culpable conduct of those who are 
intrusted with it, or who so hold it that it 
can be turned to the aid of the enemy, or to 
a hostile use against our own government. 
No equity of lien or claim, however urgent, 
held by innocent third parties, is allowed to 
prevail in a prize court against property 
seized while in use by a belligerent. 1 Kent, 
Comm. 87. A decree of condemnation and 
forfeiture of the vessel, her tackle, &c., will 
be entered. 

An appeal from this decree was taken to the 
circuit court. Subsequently the secretary of the 
treasury released seven-eigbths of the vessel to 
the claimant, and the appeal as to the rest was 
abandoned. 

[There was a rehearing allowed in this case, 
but the decree of forfeiture was allowed tp 
stand. Case No. 10,013.] . 



Case No. 10,013. 

The NAPOLEON. 

[Blatchf. Pr. Gas. 357.] i 

District Court, S. D. New York. May, 18G3. 

Prize — Violatixo Blockade — In'structions — 

ACTDAL IKTEJJTIOS — ReHEAKISG. 

1. Rehearing, on further proofs furnished by 
the claimant of seven-eighths of the vessel. 

2. One-eighth of the vessel being condemna- 
ble in any event, the libellants have a right to 
enforce their remedy against her as an entirety, 
whether they retain or remit the proceeds. 

3. In the case ot a vessel seized as prize by 
reason of her having violated a blockade, or 
been used by the enemy for warlike purposes, it 
is of no consequence that she was so employed 
without the knowledge or approbation of her 
OTvner. 

1 [Reported by Samuel Blatchford, Esq.] 
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4, In time of war, a neutral vessel is subject 
to forfeiture if run into a blockaded port by her 
commander, independently of proof of instruc- 
tions by or actual intention on the part of her 
owner to evade the blockade, he having previous 
due notice of its existence and efficiency. 

The former decision in this case [Case No. 
10,012] confirmed for these reasons: 1. The 
vessel entered the port where she was cap- 
tured, by violating the blockade. 2. One- 
eighth of the vessel was enemy property, 
lawfully seized in the enemy's country, in 
actual battle, by the United States military 
forces. 3. The remaining seven-eighths of 
the vessel, if legally the property of the 
claimant, is subject to forfeiture for holding 
commercial intercourse with the rebel states, 

BETTS, District Judge. Tliis case comes 
before* the couri; by consent of the counsel 
for both parties, in effect as upon a rehearing 
on further proofs, but without the formality 
of an issue on pleadings and proofs following 
the first hearing, and the decision on the li- 
bel, and the evidence taken in preparatorio. 
In that state of the proceedings, the vessel 
was condemned, as lawful prize of war, in 
December term last It thus clearly belongs 
to the claimant to show, by further proofs, col- 
lated with such as shall be given by the libel- 
lants, that the vessel is not guilty of the of- 
fence charged in the libel. This burden the 
claimant assumes on his side, and insists that 
he has fulfilled it in the affidavits produced 
and read in his behalf; while the libellants 
contend that the weight of evidence, direct 
and presumptive, remains against the claim- 
ant, tmchanged, and justifies the condemna- 
tion rendered. The Vigilantia, 1 O. Rob. 
Adm. 1; Harmony v. U. S., 2 How. [43 U. 
S.] 210. 

It appears that the vessel was originally 
owned by a resident of North Carolina, who, 
in September, 1860, conveyed seven-eighths 
of her to the claimant, in satisfaction of a 
debt secured to him on that vessel. The 
vendor retained the possession and use of her 
subsequently, on different voyages, imtil he 
finally returned with her into port, in August, 
1861; and it is not shown that his possession 
was afterwards changed until her capture by 
the libellants. It is to be remarked, that no 
legal exception is taken against the con- 
demnation of one-eighth of the vessel. That 
portion of the decree must, therefore, stand 
unaffected by this rehearing; and the lien or 
special interest of the claimant in the residue 
of the vessel. If established, does not inter- 
cept or qualify the right of the United States 
to enforce its remedy against the vessd as 
an entirety, whether they retain or remit the 
whole proceeds involved in the condemnation. 

The question before the court on this trial is 
as to the innocency or guilt of the vessel, as 
If the transaction in which she was impli- 
cated was one of personal violation on her 
part; and that inquiry may be resolved quite 
independently of the individual intentions 
or cognizance of the parties who are made pe- 



cuniarily responsible for acts of the ves- 
sel or of the property, which incur or have 
imputed to them forfeitures because of such 
acts. It is, accordingly, not sufficient for the 
claimant, in defence of this suit, to establish 
Ms own loyalty of character, and his disap- 
proval of the connection of the vessel with 
the enemy, or with the illicit conduct alleged 
against her. The evidence on the first hear- 
ing was amply satisfactory in that respect, 
without the corroboration of subsequent 
proofs, which also show- his unquestioned 
patriotism and rectitude as a citizen and a 
merchant, and that his most earnest efforts 
were exerted to prevent tlie prize from be- 
ing in any way employed in aid of the ene- 
my. But, notwithstanding his Individual 
integrily, the vessel is responsible, in law, in 
rem, for the malfeasance of the agent who 
had control of her, in violating the penal 
laws of naTigation. The most distinguished 
and unblemished reputation on the part of a 
ship-owner will not protect his vessel from 
confiscation, when it is engaged, though 
through untrustworthy agents, and without 
his knowledge, and against his prohibition, in 
illicit employments, in infractions of revenue 
and fiscal laws, and, pre-emtuently, In violat- 
ing the laws of war. The res culpabllls has. 
meted out to it the mulct or confiscation le- 
gally applicable to an agent acting voluntarily 
in violation of law. Ships and cargoes of 
the largest values are constantly subject to 
forfeiture, without regard to the intentions 
of their owners, for being the means of 
smuggling property of trlflrug value into 
port, In evasion of restrictive laws of trade; 
and. In time of war, a neutiul ship is 
subject to forfeiture if run into a blockaded 
port by her commander, independently of 
proof of Instructions hy or actual Intention 
on the part of the owner, to evade the block- 
ade, he having previous due notice of its 
existence and' efficiency. In this case, no 
necessary intendment of law can arise, that 
the vessel, after the execution of a bill of 
sale of her to the claimant, was tortiously 
perverted from the possession and use of the 
claimant^ nor that she did not remain witb 
her original owner, and at his order, with the 
assent of the claimant. In this posture of 
the ease, if the further proofs produced 
should establish all the facts alleged in 
respect to the equipment and acts of hostil- 
ity charged against the prize vessel within 
the waters of North Carolina, they would fail 
to exonerate her from the decree of condem- 
nation rendered against her on the first hear- 
ing; because she was, in fact, partly enemy 
property, and stationed in an enemy port, and 
was captured dm-Ing an actual attack: on such 
port by the United States forces, whilst It 
was defended by the military power of the 
enemy, and by the presence of the captured 
vessel; and, also, because the interest of the 
claimant in the vessel, entire or fractional, is 
confiscable under the general prize law, and 
by special enactments of congress, because 
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the vessel tiad commfercial intercourse with 
an en'emy port Chit. Law Nat. 1; 12 Stat. 
257, §§ 5, 6; Id. 319, § 1. 

The particular point to which the further 
proof was prayed and offered by the claim- 
ant is, to show that the evidence in prepara- 
torio was misapprehended by the court, or 
was grossly inaccurate in itself, so far as re- 
spects any illicit conduct of the vessel in aid 
of the enemy, and, most essentially, in the 
representation that she bore anus, or was in 
any way in a condition, at the time of her 
capture, to help the enemy in attacking the 
United States forces, or in defending the 
place they were assailing. To this end, vari- 
ous affidavits have been put in by the re- 
spective parties, taken ex parte, in North Car- 
olina, since the decision of the cause on the 
first hearing. In most instances they are very 
loose, and wanting in precision in their state- 
ments and structure, and are subject to dis- 
trust, in being a literal repetition, by different 
witnesses, of facts ascertained by them at 
separate times and distant places, and with- 
out concurrent examinations. The prominent 
purpose aimed at by the claimant, in these 
proofs, is to contradict or countervail the ev- 
idence in preparatorio tending to prove that, 
when the vessel was captured, she was aban- 
doned by all hands, leaving only her arms on 
board, which consisted of three 24-pounder 
■guns and one 32-pounder, which were taken 
out of her by Captain Kowan; commander of 
the squadron, and put on shore at Newbern; 
and, by the testimony now offered, to dis- 
prove that the prize was armed and had ar- 
tillery on board when captured. It does not 
appear to me that that fact is in any way 
material to the issue on trial, any further 
than as it may bear upon the credibility, in 
a general point of view, of the witnesses who 
give the evidence. The criminality of the 
vessel would be more certainly manifested if, 
when captured, she was fitted, manned and 
armed as a vessel-of-war, and was, in that 
way, taking part with the enemy; but she 
would be no less guilty and confiscable if she 
united in aiding and promoting the cause of 
the rebels against the government, otherwise 
than with arms and soldiers on board. Ev- 
eiy act of intentional aid and assistance to 
the enemy, in whatever manner rendered by 
means of the vessel, would be visited upon 
her as an agent de facto in the offence, by 
the same consequences of condemnation and 
forfeiture as if it were committed by aggres- 
sive force and open hostilities. It, therefore, 
becomes of small moment to weigh critically 
the testimony with respect to the state of the 
vessel, in point of armament, at the instant 
of her capture; and it is a reasonable and 
fair interpretation of the affidavits given on 
both sides, except in two instances only, that 
the deponents speak of matters which must 
be derived from and known to them by gen- 
eral repute or belief, as having occurred with- 
in their personal knowledge, because it no- 
where appears that they were members of 



the ship's company, or individually on board 
of her during the time she was within the 
waters where she was captured, or had been 
so since the war commenced. This circum- 
stance is not adverted to as detracting from 
the general title of the witnesses to credit, 
but to mark the character of the evidence, as 
founded upon what the parties regarded as 
true according to common acceptation and 
belief, without assuming to assert it to be 
correct of their individual knowledge. 

Admitting, then, to the fullest extent, the 
probity of the claimant in all his personal 
transactions in respect to the vessel and her 
voyages, and his loyalty and fair conduct to- 
wards the laws and rights of his own gov- 
ernment, so far as his personal intentions or 
authority were concerned, the considerations 
set up and pressed in his behalf caifnot be 
admitted as constituting a legal defence to 
the suit They may supply a forcible ground 
of appeal to the executive department of the 
government, in respect to the ulterior disix)- 
sition of the proceeds of the prize, but the 
judiciary have no competency to control that 
matter. In my judgment, therefore, the for- 
mer decree in the suit must stand and be 
executed; because the court must judicially 
recognize that, in August, 1861, when it ap- 
pears the vessel entered the ports of North 
Carolina, they were in a state of efficient 
blockade, publicly notified, and continued so 
to the time of the arrest of the vessel; be- 
cause one-eighth of the vessel was enemy 
property, lawfully seized in the enemy coun- 
try, in actual battle, by the United States 
military forces; and because the remaining 
seven-eighths of the vessel, if legally the 
property of the claimant, is subject to for- 
feiture for holding commercial intercourse 
with a rebel state. Decree accordingly. 

An appeal from this decree was taken to the 
supreme court [case unreported]. Subsequent- 
ly the secretary of the treasury released seven- 
eighth? of the vessel to the claimant, and the 
appeal as to the rest was abandoned. 



Case 'No. 10,014. 

The NAPOLEON. 

[Brown, Adm. 32.] i 

District Court, D. Michigan. March, 1857. 

Collision — Vessel Aground is Nakrotv Chan- 
nel— Right OP Wat. 

1. Where a tug is working at a vessel aground 
in the channel of St. Clair flats, it is her duty 
to obstruct navigation as little as possible, and 
to give way to passing vessels, though it may re- 
quire a temporary suspension of her efforts. 

[Cited in The Cherokee, 15 Fed. 123.] 

2. In approaching a tug so engaged, the master 
of a steamer has a right to rely upon her observ- 
ance of this duty, and the same precautions are 
not demadded of him a: would be if no such ob- 
ligation rested upon the tug. 

On libel of Chester Kimball, for damages 
sustained by the steamtug X D. Morton in 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.} 
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a collision upon the St. Glair flats. At the 
time of the collision, which was on the 30th 
of August, A. D. 1856, the Morton was en- 
gaged in getting off the Torrent, which was 
aground upon the St Clair flats, on the south- 
erly side of the channel, and about a -quarter 
of a mile from the lower end. The tug had 
taken a line ahout 40 feet in length from the 
schooner, and was endeavoring by slackening 
and then going ahead at full speed, by a 
sudden jerk to start her off. The schooner 
Muskingum was also lying aground on the 
opposite or northerly side of the channel, and 
to the southwest of the Morton. In pulling on 
the Torrent, the Morton was headed up and 
partly across the channel, although it was 
charged in the libel that there was a clear 
passage of 10 rods wide between her and the 
northerly bank- WhUe lying in this position, 
the propeller Napoleon came up the channel, 
passed to the northerly of the Muskingum, 
and ran into the Morton, striking her upon 
the port wheel nearly amidships, and doing 
her considerable damage. 

Geo. S. Swift, for libellant, cited Davies t- 
Mann, 10 Mees. & W. 546; The Batavier, 2 
W. Kob. Adm. 407; New-Haven Steamboat 
& Transp. Co. v. Vanderbilt, 16 Conn. 420; 
Cummins v. Presley, 4 Har. CDel.) 315; 
BrowneU v. Flagler, 5 HUl, 2S2; The Girola- 
mo, 3 Hagg. Adm. 169; Ralston v. The State 
Rights [Case No. 11,540]. 

I^evi Bishop, for claimant, cited Fland. 
Mar. Law, 289, 299, -304; 1 Conk. Adm. 370; 
The Genesee Chief, 12 How. [53 U. S.] 461. 

Wn.fKINS, District Judge. The channel of 
St. Clair flats, where the collision in this case 
occurred, navigable for vessels drawing ten 
feet of water, does not exceed 180 feet in 
width. There is some conflict in the testi- 
mony as to the esact position of the Morton, 
but I am satisfied she was not lying parallel 
or nearly parallel with the channel, as she 
could not in this position have worked to any 
advantage in getting the Torrent off. Bear- 
ing in mind that the length of the Morton was 
163 feet, and the distance between her stern 
and the bow of the Torrent 30 feet, she would 
naturally assume a position, in getting off 
the Torrent, that would throw her so far 
across the channel that it would be impossible 
for a tug, drawing so much water as the Na- 
poleon, to pass her to the northward. I am 
satisfied that such was the fact. Of course, 
too, it would be out of the question for the 
Napoleon to pass between the two vessels so 
long as the line was taut Evidence was given 
of a custom for tugs, while working at vessels 
aground upon the flats, to ^ve way upon the 
approach of other vessels and permit them 
to pass. Considering the number of vessels 
using the narrow channel, and the frequency 
with which they ground there, I think that 
good seamanship and fhe interests of com- 
merce require that tugs, in assisting stranded 
vessels, should obstruct the navigation of the 
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channel as littie as possible, and should yield 
a right of way to passing vessels, even if 
they are obliged to desist temporarily from 
their efforts. Had this co\u:se been pursued 
by the Morton in the present case, the col- 
lision would have been avoided. While it is 
true her failure to do this would not have jus- 
tified the Napoleon in running her recklessly 
down, or in omitting the observance of ordin- 
ary care in approaching her, still her duty to 
give way, and the probabUiiy of her so doing, 
ought to be taken in consideration in deter- 
mining what would be ordinary care under the 
circumstances— in other words the master of 
the Napoleon had a right to suppose he would 
conform to this well known custom, and to 
rely upon his observance of it, and would be 
excused from such precautions as would have 
been necessary had he known the Morton 
would not have given way. As she approach- 
ed the group of vessels in question, the Na- 
poleon passed to the northward of the Musk- 
ingum, which lay nearly abreast of the Tor- 
rent, and a little to the northward of the 
center of the channel, and as she passed her, 
her master hailed the Morton to stop his boat, 
back her, and let him go by. To this Capt 
Kimball replied, "No, go round me"; and 
when Capt Pridgeon, of the Napoleon, again 
said, "I am drawing" too much ,water, and 
can't go round you," he still refused to move, 
and continued working his engine ahead. 
Seeing then that a collision was imminent, 
Capt. Pridgeon rang his beU successively to 
check, stop, back and back strong. This was 
immediately done, and the wheel of the Na- 
poleon was working backward at the moment 
of collision. If the Morton had backed at 
once when requested, and opened a passage- 
way, as she ought to have done, the Napoleon 
would have passed her without injury. There 
was not sufficient water for her to pass either 
to the southward of the Torrent or the north- 
ward of the Morton, and they were thus 
obstructing the only available channel there 
was at that point 

Bearing in mind that as against the Morton 
the Napoleon had the right of way, I cannot 
see that there was any omission of ordinary 
precautions on her part to avoid a collision, 
and she must therefore be generated from 
fault. Libel dismissed. 

See The Thomas A. Scott [Case No. 13,921]; 



Case 1^0, 10,015. 

The NAPOLEON. 

[01c. 208.] 1 

District Court, S. D. New York. Oct, 1845. 

Seambs— Wages— Payment— CoNFMCT of Testi 
MOKT — ^Numerical Preponderasce op Wit- 
nesses— Jurisdiction-Foubign Vessel. 

1. If, on the termination of a voyage, the mas: 
ter admits verbally that a balance of wages is due 
a mariner, and when sued therefor alleges, in 
his answer, that he has paid the amount in full 

1 [Reported by Edward R. Olcott, Esq.] 
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to Mm, it deTolves upon the respondent to prove 
the payment. 

2. When there is an irreconcilable conflict in 
the testimony of witnesses, and circumstances 
ot suspicion attach to the credit of them on both 
sides, the balance of evidence will be regarded 
as in favor of the party having the greatest num- 
ber. 

3. The federal courts have jurisdiction of ac- 
tions for wages for services on board foreign ves- 
sels. 

4. These actions will be entertained of right :n 
behalf of American seamen against foreign ves- 
sels, owners or masters; and will also be readily 
sustained in behalf of foreign seamen against 
masters or owners of foreign vessels, when the 
voyage terminates or is broken up in an Ameri- 
can port, or foreign seamen are discharged from 
a foreign ship there, and are necessitous. But 
the courts are unwilling, under other circum- 
stances, to support such actions, and discourage 
their prosecution in our tribunals. 

[Cited in Davis v. Leslie. Case No, 3,639; The 
Hermine, Id. 6,409; The Lilian M. Vigus, 
Id. 8,346; The Maggie Hammond, 9 Wail. 
(76 XJ. S.) 450; The Topsy, 44 Fed. 635.] 
_ 5. An allegation in the answer that all the par- 
ties are foreigners, and the ship is foreign prop- 
erty, must be proved by the respondent or claim- 
ant. 

The libellant sues in a summary action for 
wages earned on board the brig Napoleon, on • 
a voyage from New York to Jamaica and 
back, and avers that he is an American sea- 
man, and was discharged on the arrival of 
the vessel at this port, Septemt»er 5th, with- 
out payment of his wages. The answer as- 
serts that the vessel is a British bottom, own- 
ed at the port of St. John, New Brunswick, 
and excepts to the jurisdiction of this court 
over the subject matter. It admits the ship- 
ping and services of the libellant as charged 
by him, and that the vessel returned to the 
port of New-York or on about the 3d day of 
September last, and avers that the libellant 
"was then paid off and discharged, the voy- 
age being ended." The answer reiterates, 
in the form of denial, the same allegation, 
asserting that the libellant was not discharged 
without having been first paid the wages due 
him, "but on the contrary thereof, the fact 
was that he, at the time of his discharge, le- 
ceived from the respondent the full amount 
of wages due him," &c., and proceeds to state 
in detail the manner and amount of payment 
The libellant filed a general replication to 
the answer, and both parties put in their 
proofs under the issue. Four witnesses, two 
on each side, were examined before a com- 
missioner, and their depositions have been 
read, and three others have been examined 
orally in court. 

Nash & Manchester, for libellant. 
P. Hamilton, for claimant. 

BETTS, District Judge. There is no direct 
proof of the discharge of the libellant, but it 
appears that he left the vessel on her arrival 
here; and no objection being shown to his 
so doing, although he was repeatedly after- 
wards at the vessel, it must be taken as ad- 
mitted by the answer, that he was discharged 



on the 3d or 4th of September, the day the 
vessel came up to the city from quarantine. 
The mate deposes that the libeUant's wages 
were paid him in full by the captain in the 
afternoon of Monday, the 8th of September, 
in the cabin of the vessd, the mate and cap- 
tain's wife being also present. Collateral 
facts in proof fix this to have been the time 
when the libellant carried a pitcher of water 
into the cabin at the request of the mate. The 
mate testifies he did not pay the money him- 
self, nor have it in his hands. That the cap- 
tain took a twenty dollar bill out of his pocket- 
book, laid it on the table, and then handed 
it to the libellant. The mate had made up the 
libellant's account of wages, and found there 
was due him twenty dollars, deducting pay- 
ments he had previously received. The whole 
wages in arrear at the time amounted to about 
twenty-two dollars. The respondent, before 
this action was brought, tendered the libeUant 
two dollars in specie, and the tender not being 
accepted, paid the sum into court, setting 
up the tender in his answer. Daniel Dwyer, 
a seaman on board, deposes that the libellant 
told him, a day or two after that Monday, 
that he had received all his wages of the cajp- 
tain, except about a dollar and a half, which 
he was trying to obtain. This representation 
is contradicted by the libellant's proofs. A 
clerk in the oflfice of J. W. Hallett, Esq., tes- 
tifies that the libellant came to the office to 
have his demand collected. On Thursday, 
the nth September, he. left his accoimt for 
$22, and the same day notice was sent the re- 
spondent fi-om the office advising him thereof, 
and requesting payment of that sum. That the 
master came to the office the same day, ac- 
companied by his mate, and brought the 
note with him. He said the wages had been 
paid the libeUant in full the Saturday previ- 
ous, in the afternoon, towards evening; that 
he did not pay the money himself, but it was 
paid by his mate. The mate said nothing. 
He was directly alongside the master at the 
time that statement was made. The Satur- 
day after (13th) the master came again to 
the office, and then said that the libellant 
had come to the vessel aionday morning (8th) 
for his wages, and he himself then paid him 
in fuU. The ansiver was sworn to by the 
master on the 17th September, six days after 
the statements made at Mr. Hallett's office, 
in the presence of the mate, and to which 
the assent of the mate must be implied; and 
the discrepancy between the answer and the 
declarations made by the captain, and the 
after testimony of the mate, is of a character 
to excite strong suspicions against the integ- 
rity of these parties. The answer avers, in 
positive terms, that the vessel arrived here 
on or about the 3d of September, "when the 
libellant was paid off and discharged, the voy- 
age being ended"; and to demonstrate that 
his attention was fixed to this connection of 
facts, and that he meant to make it emphatic, 
in the next article of his answer he repels, 
by a positive denial, an assertion in the libel. 
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sworn to the ISfb. Septemlier, "tliat he Qibel- 
lant) had heen discharged out of and from the 
services of said vessel -without heing paid 
the balance of wages due him, &c., amount- 
ing to twenty dollars and upwards," and avers 
the fact to be, on the contrary, that the libel- 
lant, at the time of his discharge, received 
from the respondent the full amount of his 
wages. 

The main fact stated, that the wages had 
been paid before suit brought, would be suf- 
ficient, if proved, to bar the action, although 
the time or place of payment might not cor- 
respond with the allegations of the answer, 
and the court would not regard such varia- 
tions as material. But these particulars be- 
come of significant importance toward de- 
termining between conflicting proofs, whether 
the alleged payment was ever made. Three 
witnesses for the libellant testify that they 
went with him to the vessel the 8th of 
September, to procure his wages; it was the 
Monday afternoon referred to by the mate. 
They identify the time, as he does, by the 
circiunstance of the pitcher of water brought 
by the libellant to the cabin. All these 
witnesses swear that neither the captain 
or mate were present in the cabin with the 
libellant at that time, and that he merely 
carried the pitcher of water there, and came 
immediately out. The master and his wife 
were on deck. The mate was there, also, 
with a book in his hand; and it appears, 
firom other evidence, the vessel was at the 
time discharging cargo. The witnesses all 
saw the libellant go up to the master and 
address him, as if making some inquiry, and 
two of them, Joyce and Young, testified that 
they were standing near him and heard 
him ask the master if he would settle- 
with him or pay his wages; and the 
master replied he would pay him as 
soon as the cargo was discharged or out; and 
all the witnesses swear that no money was 
paid him that day by the master. These 
two witnesses state further that they went 
again with the libellant to the vessel on 
Tuesday and Wednesday following that day. 
Both assert that the master was not on 
board on Tuesday, and say that the libellant 
asked the mate when the master would pay 
his wages, and the mate replied he would 
not pay them until the cargo was out 
Young says the mate made the like an- 
swer to the same inquiry on Wednesday, 
the master not being on board; but Joyce 
says it was the master, and not the mate, 
who made that answer on Wednesday. Three 
witnesses, Joyce, Peterson and Young, all 
swear that Daniel Dwyer came to the libel- 
lant's boarding-house on Sunday, (the 14th,) 
and inquired for the libellant, and then asked 
him if he had got his wages from the master. 
The libellant replied he had not. Dwyer 
then told him that he would not get them 
without suing the master, and if he (Dwyer) 
had his things ashore, he would not go in 
the vesseL Upon the main fact of payment 



the two classes of witnesses stand in direct 
and positive contradiction with each other, 
and under circumstances which admit of no 
ground for supposing there is with them any 
mistake or forgetfulness in the matter. On 
the one side or the other, there is unequivocal 
perjury. 

In considering the evidence to determine 
how the credibility preponderates upon that 
issue, the court cannot overlook the incon- 
gruity in some collateral particulars stated 
by the libellant's witnesses. Nor under cir- 
cumstances awakening distrust as to the in- 
tegrity and motives of the witnesses on each 
side, can it escape notice that the libellant 
and his witnesses are colored people, all 
lodging together, and that the keeper of this 
boarding-house has this suit chiefly under his 
own management and direction, and un- 
doubtedly is to receive its proceeds. These 
circumstances afford color for suspicion of 
connivance between these parties, or at least 
that these witnesses have been brought to 
the stand strongly prepossessed for the libel- 
lant, and very much under the influence of 
their boarding-house keeper. These con- 
siderations would probably deserve weight 
beyond that of mere suspicion had the de- 
fense set up on the part of the respondent 
been ingenuous and consistent. The court 
might then feel compelled to disregard the 
fact of a greater number of witnesses on the 
part of the libellant, and decree conformably 
to the direct and positive testimony of the. 
mate, corroborated by that of Dwyer, as to 
the admissions and declarations of the libel- 
lant. But the glaring discrepancy between 
the answer and the proofs, the confused and 
contradictoi-y declarations of the master, in 
Mr. Hallett's office, the mate being present, 
and apparently assenting to the statements 
made by the master, and then testifying to 
one in direct opposition to them, in my judg- 
ment, tend to depreciate the reliableness of 
the defence quite as much as the disparaging 
eircmnstances bearing against the credibility 
of the libellant's witnesses do against the 
justness of the action. 

In this confused and conflicting state of the 
testimony, the numerical superiority of wit- 
ne^es with the libellant ought to be regard- 
ed as at least neutralizing the evidence of 
the respondent on this defence of payment 
That the wages demanded had been earned, 
and were due to the libellant on the arrival of 
the Vessel at this port, is admitted in sub- 
stance by the answer. It devolves upon the 
respondent to discharge himself from that 
debt The state of the pleading, as well as 
nature of the defence, casts the burthen of 
proving such satisfaction upon the respond- 
ent. It is always with the party who offers 
an affirmative fact in support of his case. 
Phelps V. Hartwell, 1 Mass. 71; Buckminster 
V. Peny, 4 Mass. 593. An answer alleging 
payment is of that character; it places the 
burthen of. proof upon the respondent The 
respondent is bound to maintain the aUega- 
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tion by evidence clearly and satisfactorily 
overbalancing that of the demandant. It is 
not enough to do that for him to make out a 
probable case in his favor; he must render it 
reasonably certain. 

Under this feature of the case, I shall de- 
cree that the libellant recover the wages claim- 
ed, together with summary costs, to be taxed. 
The two dollars deposited in court by the re- 
spondent is to be applied in part payment up- 
on this decree. The exception taten to the 
jurisdiction of the court because of the for- 
eign character of the vessel and her master, 
cannot prevail. It has not been proved that 
the libellant is an alien; and were it so, the 
law affords no exemption of foreigners or their 
vessels from the jurisdiction of this court 
Nor if both parties were aliens would that 
fact affect the power of the court; it has 
cognizance of the subject matter, although, 
as a general usage, it forbears exercising its 
jurisdiction over controversies between for- 
eign seamen and shipmasters. But. it is no 
way probable it would withhold it in such 
ease, when the suit is for wages by a seaman 
who had completed his contract and voyage, 
and was discharged from his vessel. Nor 
would its jurisdiction, be denied in case the 
voyage was broken up in an American port, 
leaving the crew in a necessitous condition, 
with outstandhag wages due them. Decree 
for the libellant 
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Case "No, 10,016. 

The NAE.RAGANSETT. 

[5 Ben. 255.] i 

Bistriet Court, E. D. New York. June. 1871.2 

Collision— Steamer Passikcj Steamer— Roles of 

SOPEEVISING InSPEOTOKS. 

1. Two steamboats, the P. and the N., left 
their piers in the North river nearly together, 
both bound through the Sound. The P. loft 
her pier first, hut took a wider sweep, so that 
when the two vessels were in the East river, 
the N. was ahead. The P., moving faster than 
the N., overhauled her, so that when they ar- 
rived at Hell Gate the stem of the P. was ahead 
of the stem of the N., the vessels, however, be- 
ing alongside. In this position they entered the 
Gate together, both vessels holding on, and a col- 
lision occurred, in which the P. was injured. 
Previous to the collision, the supervising inspect- 
ors had adopted a rule in reference to such navi- 
gation, but it had not been promulgated, and nei- 
ther party knew of its existence at the time. 
Held, that the rule was not applicable to the 
case. 

2. It was unlawful for two boats of such size, 
going in the same direction, to be in the Gate to- 
gether, and the one which was chargeable with 
their being there together was responsible for 
their collision. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 10,018.] 
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3. The P. had the right to pass the N. in the 
East river before reaching the Gate, if she could, 
but not having done so, it was her duty on reach- 
ing the Gate, to stop and go astern of the N. 
As she did not do so, she, and not the N., was 
liable for the collision. 

[Cited in Milliken v. The C. H. Northam, 37 
Fed. 240.] 

In admiralty. 

W. J. A. Puller, for libellants. 
Jos. G. Choate, for claimants. 

BENEDICT, District Judge. This action 
is brought by the owners of the steamboat 
Providence, to recover for injuries sustained 
by that vessel in a collision with the steam- 
boat Narragansett, which occurred in Hell 
Gate on the afternoon of the 24th day of 
April, 1869. • 

The controlling facts of the case are not 
involved in any doubt, and as little doubt ex- 
ists as to the law to be applied. 

The two steamboats left their respective 
piers in the North river, at nearly the same 
time, both bound for the Sound. The weath- 
er was fair and the tide flood. The Provi- 
dence moved out in the North river ahead of 
the Narragansett, but In consequence of ves- 
sels off the Battery, took a wide sweep, 
going over towards Governor's Island and 
the Brooklyn side, in turning into the East 
river. The Nan-agansett took the inner 
course and passed close to the New York 
side as she turned. The result was, that 
when the two vessels headed up the East 
river along by the Wall street ferry, the 
Narragansett was some distance ahead of 
the Providence. Upon this point which I 
consider the decisive point of the case, the 
proof appears conclusive. 

As the two vessels continued their courses 
through the East river, the Providence, 
which was the larger and the faster boat, 
gained on the Narragansett, and when the 
channel west of Blackwell's Island was en- 
tered, the Providence had the NaiTagansett 
on her port quarter, her own bow being 
ahead of the bow of the other. Owing, 
however, to the strong suction occasioned by 
so large a vessel in that narrow channel, the 
Narragansett was enabled to maintain about 
that position, and when the upper end of 
Blackwell's Island was reached, and the 
Gate was to be entered, the Providence, al- 
though her bow was ahead of the bow of 
the Narragansett, had been unable to shake 
off that vessel, but still had her hanging on 
her port side and quarter. So situated rela- 
tively, the vessels entered the Gate and nat- 
urally came in contact before they were 
througb, the Narragansett striking the Provi- 
dence just aft the port paddle-box, and doing 
the injuries complained of. 

I take no time to scrutinize the handling 
of the two vessels in the Gate, as I hold it 
unlawful for two boats of this size, going in 
the same direction, to be in the Gate to- 
gether, and shall hold that one liable for the 
consequent damages, which is responsible 
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for the presence of two such boats alongside 
-eacli other in that dangerous tideway. 

The Providence is the vessel so responsible. 
When she reached the upper end of Black- 
well's Island, and began to near Flood Kock, 
«he was in the face of a passage which she 
■could not lawfully undertake alongside the 
Narragansett The Narragansett was still 
on her quarter, pursuing a lawful course, and 
not liable to be called on by the Providence 
to stop. The right of the Providence to 
keep on terminated at the entrance of the 
Gate, which she could not, under the cir- 
•cumstances, enter alone, and could not law- 
fully entfer otherwise. Her duty, therefore, 
was to stop while she could. This duty was 
imposed upon her by the presence of the 
■Gate immediately ahead, which she could 
not then go through in the only way the 
law would permit. Instead of stopping, the 
Providence kept on, and thus found herself 
in the* position of attempting to pass the 
Narragansett in the Gate. Having under- 
taken a dangerous manoeuvre and sustained 
•damages in the attempt, she cannot now 
-call upon the Narragansett to reimburse her. 

The case may be stated another way. At 
the Wall street ferry the Providence was in 
& position astern of the Narragansett. It be- 
ing unlawful for two steamers to pass the 
■Gate together, the Providence, when she 
passed through, was bound to be either in a 
position astern of the Narragansett or in a 
position ahead of her. She had an undoubt- 
•ed right to take the latter position, if her 
power would enable her to do so, but in 
point of fact she found herself unable to at- 
tain that position before she was called on 
to enter the Gate. Not having been able to 
place herself in one of the only two posi- 
tions which the law would permit her to 
■occupy in passing the Gate, she was bound 
to place herself in the other, by stopping. 
This is no new law. It was held in the case 
•of The Governor and The Worcester, that a 
river steamer desiring to pass another one 
ahead, was bound to select a place for ef- 
fecting it which would not expose the latter 
to injury, and if the leading vessel be so 
placed, that safe room is not left to pass her, 
the passing boat must stop and await the 
■opening of a sufficient passage [Case No. 5,- 
•6453. 

So in the case of The Rhode Island [Case 
No. 11,7453, it was held that a passing steam- 
■er was not entitled to exact from the other 
anything more than to hold her own course, 
and not to embarrass or impede the efiEorts 
to pass. These cases were referred to and 
approved by the supreme court of the United 
States in Whitney v. Dill, 23 How. [64 XJ. S.] 
454, and they furnish the rule which was 
binding upon these steamers, and according 
to which the Providence must be held in 
fault. 

It was contended on the part of the libel- 
lant, not very strenuously, however, that the 
amended regulation of the supervising in- 



spectors, which was determined on in Janu- 
ary, 1869, prior to this collision, but never 
promulgated until July after this collision, 
furnished the rule of navigation to be ap- 
plied by the court in this case. The collision 
occurred on the 24th of April, 1S69, at which 
time, as the evidence showed, none of these 
parties knew of any new regulation; and the 
copies of the regulation, which the act re- 
quired should be signed by the inspectors and 
furnished to every vessel, had never in fact 
been issued or signed. I am of the opinion 
that under such a state of facts the regula- 
tion referred to cannot be said to have gone 
into efiEect. The deliberations of the super- 
vising inspectors are not public. 

They have, by law, power to make regula- 
tions, which the law also requires them to 
promulgate over their signatures. Until that 
is done, I do not think any regulation can be 
said to have been established as required by 
the statute. The libellants cannot, therefore, 
derive any advantage in this action from the 
new regulation. 

A decree must accordingly be entered dis- 
missing tihe libel, with costs. 

[This case was taken to the circuit court by 
the libellants, on. appeal, and tiie decree of this 
court affirmed. Case No. 10,018-3 
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The NARRAGANSETT. 

[1 Blatchf. 211; 1 Liv. Law Mag. 126.3 i 

Circuit Court, S. D. New York. April Term, 
1847.2 

Appeal— Collision— Damages— Salvage Service 

— Damage in Efforts to Save — Loss op 

Seiivices while TTxderqoisq Repaik. 

1. On an appeal in admiralty from the dis- 
trict court, in a case of collision, where the prin- 
ciple on which an allowance has been made by 
that court is sustained by autliority, this court 
will not interfere with the amount of that al- 
lowance, unless it is very strikingly out of pro- 
portion to the service or damage. 

[Cited in Egbert v. Baltimore & O. R. Co., 

Case No. 4,305; The Grace Girdler, 7 Wall. 

■ (74 U. S.) 204; The Juniata, 93 U. S. 339; 

The Lord Derby, .17 Fed. 268; The Albany, 

48 Fed. 565.] 

2. Accordingly, in such a case, though some 
of the items allowed by the district court ap- 
peared large in amount, held, that this court 
would not disturb them. 

3. Allowances for salvage service discussed. 
(Per Betts, District Judge.) 

4. Where a vessel is disabled by a collision, 
damage suffered by her in the course of rea- 
sonable and proper efforts to save her, is a con- 
sequence of the condition in which she is left 
by the wrong-^oer, and therefore properly 
chargeable in an action founded on the colli- 
sion. 

5. The value of the services of a vessel while 
she is undergoing necessary repairs for inju- 
ries received by collision, is to be allowed as 
part of the damage sustained by her owners. 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission. 1 Liv. Law Mag. 
126, contains only a partial report.3 

2 [Affirming Case No. 10,020.] 
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The maritime law is less stringent in this re- 
spect than the common law. 
[Cited in Munch v. The Sucker State, Case 

No. 9,921; The Oler, Id. 10,485.] 
[Cited in brief in Willey t. Fredericks, 10 
Gray, 359.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

The owners of the sloop Corinthian and the 
owners of her cargo filed a joint libel in rem, 
in the district court, against the steamboat 
Narragansett, to recover damages for a colli- 
sion. The ease was this. On the 3d of Janu- 
aiy, 1845, the sloop sailed from New-Bedford, 
3fass., for New- York, with a cargo of sperm 
and whale oil, sperm candles, whalebone, 
soap, and spermaceti. She was heavily laden, 
and had a heavy deck load. About 8 o'clock 
p. m. on the 8th, while in Long Island Sound, 
about opposite Black Rock, and midway be- 
tween thq Long Island shore and the Con- 
necticut shore, steering a south-west course, 
the wind being about west by north, the sloop 
came into collision with the steamboat. The 
latter was bound to the eastward. The bow- 
sprit of the sloop was torn from its place, also 
her rail and bulwarks and windlass, and her 
bows were broken open, so that she sank in 
two or three minutes to the water's edge. 
The captain and mate and the two hands of 
the sloop got into her boat and remained by 
her till 5 o'clock a. m., and then rowed, to 
Brookhaven, L. I., where they arrived about 
9 a. m. The captain there procured tw'o 
sloops, the Editor and the Emperor, to assist 
him. They were laid up in winter quartei-s, 
but crews were collected to man them, and 
about 13 a. m. they started for the Corinthian. 
"When they got to her, about 1 p. m., some 
sloops an'd boats were picking up the cargo. 
Her deck load had been washed overboard, 
and she was capsized. The two sloops suc- 
ceeded in righting her, and towed her into 
Black Rock, where they an-ived the same 
evening about 9 o'clock. They worked till 
midnight in getting her ashore. Some of the 
cargo that was picked up was taken to Black 
Ro^, some to Southport,and some to Bridge- 
port, but part of the deck load was never 
found. Where the Corinthian lay when the 
sloops reached her, was about nine miles from 
Brookhaven, and six miles from Black Rock. 
The captain of the Corinthian endeavored 
to make a bargain at Brookhaven with the 
masters and owners of the two sloops to go 
to the wreck. They refused to make any 
specific bargain, saying they could not tell 
how much their vessels would get damaged, 
or how much trouble they would have; but 
said they would go out and assist in getting 
the sloop in, and charge a fair compensation. 
The captain of the Corinthian made no offer 
to them of any distinct compensation. There 
were five or sis men on board of each vessel. 
It was about seven days from the time of the 
collision till the Corinthian's cargo was dis- 
charged. The masters of the Editor and Em- 



peror refused to give up the vessel or cargo, 
and instituted legal proceedings on their sal- 
vage daim, and the property was attached 
by an officer. The value of the property 
which the two sloops brought in was between 
eleven and twelve thousand dollars. The ves- 
sel and cai-go, including the deck load picked 
up and brought in by others, were worth 
about §17,000. Under these circumstances, Mr. 
Jones, an insumnee broker in New-York, who 
was employed by the underwriters to look 
after the wreck, allowed the Editor and Em- 
peror $800 in settlement of their salvage 
claims, with the approval of the master of the 
Corinthian. Two schooners, the 'Despatch 
and the Union, were employed to convey the 
cargo from Black Rock to New-York, about 
seventy miles distance. They were paid ?60 
each, being for four days' services at $15 per 
day. The Corinthian, after her cargo was 
discharged, was temporarily repaired at 
Black Rock, and was then taken to N^w-Bed- 
ford for thorough repair, because the work 
could be done there better and cheaper. It 
took a month or more from the time of the 
collision before the sloop could be got up to 
the wharf at New-Bedford, so that the crew 
could be discharged, and it was then some 
time before she could be got to the ship-yard, 
because of the ice. She was hauled up for 
repairs on the 9th of March, and launched 
on the 2d of June. About half of the time she- 
was under repair was occupied in making re- 
pairs that had no connection with the injuries- 
caused by the collision. It was proved that 
such a vessel as the Corinthian could earn 
§200 per month, net profits. The capsizing of 
the Corinthian during the absence of her cap- 
tain and crew at Brookhaven occurred in 
this way. The steamboat Eureka came 
alongside of the sloop, fastened a hawser to 
her, and attempted to tow her. She steered 
very well for a few minutes, but the cargo on 
deck got against her tiller and jammed it 
hard down, so as to give her a shear, and she- 
capsized. The hawser was then cut, and the 
Eureka left. The deck load went overboard 
when the sloop capsized. The Corinthian was- 
fifteen years old at the time of the accident, 
was in good order, had been thoroughly re- 
paired two years before, had a new hull, a 
new mast, and new sails, and was of eighty- 
two tons burthen. It was proved that when 
new she would cost about ?6,000; and that 
after the collision and before she was re- 
paired, she was worth $1,000 to §1,200, and 
after she was repaired §3,500 to §4,000. 

The district court decreed that the steam- 
boat was in fault on the occasion of the col- 
lision, and the sloop without fault; that the- 
libellants were entitled to recover their di- 
rect damages caused by the act of the steam- 
boat; that on adjusting the damage in re» 
speet to the sloop, she was to be replaced at 
the expense of the claimants, substantially 
In the same situation she was in when injur- 
ed; that the fair and reasonable cost of her 
necessary reparation was, under ordinary cir» 
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cumstances, to be referred to as measuring 
the damages with reasonable certainty; that 
the same principle applied to the cargo— the 
parts of it destroyed or lost by the collision 
to be paid for at their fair value, and the 
parts saved to be deducted, at their value as 
saved, less the reasonable and actual expenses 
of saving, from the amount estimated as a 
total loss; that no distinction was to be made 
in respect to the liability of the claimants 
for those parts of the cargo on deck which 
were deteriorated or lost by the capsizing of 
the sloop during the endeavors made by the 
steamboat Eureka to tow her into port; that 
the owners of the sloop should recover the 
amoynt of injury done to her, including a 
just pi-oportion of the reasonable and actual 
salvage expenses and disbursements; - and 
that the owners of the cargo should recover 
the value of the parts of the cargo owned by 
them respectively which were lost, and the 
amount of injury done to the parts saved, in- 
cluding a just proportion of the reasonable 
and actual expenses and disbursements in- 
cluded in the salvage of the same; and it 
was referred to a commissioner to ascertain 
and report the amounts. [Case No. 10,019.] 

The commissioner reported that there was 
to be paid to the owners of the sloop $2,147.- 
87, and to the owners of the cargo $2,960.01. 
He allowed $2,029.87 as salvage expenses, to 
be apportioned among the several owners of 
the vessel and cargo. On exception to his re- 
port by the claimants, the court disallowed 
$510.05 of the amount reported as salvage ex- 
penses, and a further item of $50 in the 
amount rejwrted as due to the owners of the 
sloop. But among the items allowed by the 
court as salvage expenses, notwithstanding 
the claimants' exception,^ was the $800 paid 
to the sloops Editor and Emperor, and the 
$120 paid to the schooners Despatch and 
Union, The court also allowed to the owners 
of the vessel, under the claimants' exception, 
$500 for the value of the services of the sloop 
to her owners for two months and a half 
while she was undergoing repairs. [Case No. 
10,020.] 

In the district court, Betts, District Judge, 
In delivering the opinion of the court upon the 
exceptions taken by the claimants to the com- 
missioner's report, said: 

"The first objection touches the allowance 
of $8(M) paid the two sloops, the Editor and 
Emperor, for assisting in raising the Cor- 
inthian and towing her into Black Rock har- 
bor. The claimants insist this was no sal- 
vage service, and that the amount is exor- 
bitant as a quantum meruit, or compensa- 
tion on the footing of wages earned. The 
work turned out to be of no great duration or 
hazard to the vessels or persons employed; 
but those particulars do not settle the char- 
acter of the service and necessarily with- 
draw it from the class of maritime and sal- 
vage claims. Relief to a wrecked vessel 
does not lose its grade of salvage service, al- 
though it may be of the lowest character, 



and merit compensation only by measure of 
daily wages. The Emulous [Case No. 4,480]; 
Bearse V. 340 Pigs of Copper [Id. 1,193]; The 
Hector, 3 Hagg. Adm. 90; The Industry, Id. 
203; The Clifton, Id. 120. In neither of the 
five cases cited, was the situation of the 
salved property so perilous as that of the Cor- 
inthian and her cargo, nor were the services 
rendered greater in extent or in hazard to 
the salvors. 

"In this case, the owners of the two sloops ar- 
rested the Corinthian for their compensation, 
and their claim was adjusted by the master 
of the Corinthian, with the approval of Mr. 
Jones, agent of the underwriters, at $800. 
Those parties thought the compromise ad- 
vantageous to all concerned in the wreck. 
Adjustment of salvage claims on the spot, 
by parties who suppose they are acting for 
their own interest, though not binding upon 
third parties, will yet be regarded favorably 
by maritime courts, as affording, probably, 
a safer rule of valuation than can be gather- 
ed from the ex parte depositions of witnesses. 
In view of the probable risk of the enterprise, 
and the value of the property saved, and the 
promptitude of the service rendered I am not 
inclined to disturb that adjustment, and am 
satisfied with the judgment of Mr. Jones that 
the arrangement was fair and just under the 
circumstances. 

"The next exception is to the allowances to 
the schooners Union and Despatch. I do not 
think they should be restricted to mere or- 
dinary freight, but it. is reasonable and prop- 
er, nnder the circumstances of their employ- 
ment, to allow them a compensation of $15 
per day, each, for the time occupied in load- 
ing, transporting and unloading the cargo. 

"The last point in dispute is an allowance 
of $500 for the value of the services of the 
vessel, which were lost to her owners while 
she was undergoing repairs. This particular 
is necessarily a good deal vague in itself. It 
is not to be expected that the evidence can 
fix with exactness the time indispensable for 
the repair of the injured vessel, or where the 
work could be most advantageously done, or 
the value of her services during the period of 
her disablement. These particulara must rest 
in a good degree upon estimates. I think the 
judgment of the witnesses examined on this 
subject, justifies the conclusion adopted by 
the commissioner, and I shall allow his re- 
port in this behalf to stand." 

Prom the final decree of the district court 
the claimants appealed to this court. 

Francis B. Cutting and Charles B. Moore, 
for libellants. 

J. Prescott Hall and William M. Evarts, 
for claimants. 

NELSON, Circuit Justice. I have examin- 
ed the several questions presented in this 
cause, arising out of the damages decreed by 
the court below, and see no suflacient ground 
for disturbing the allowances made. Some of 
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the items appear large, but the principles up- 
on which they have been allowed, seem to be 
sustained by authority, I cannot interfere 
with the amount unless it is Tei*y strikingly 
out of proportion to the service or damage. 

The additional damage arising out of the 
upsetting of the Corinthian in the attempt 
made by the Eureka to tow her into harbor, 
is perhaps a close question. But the acci- 
dent does not appear to have occurred from 
the use of improper means, or from proper 
means being unskilfully or negligently used. 
Damage arising from reasonable and proper 
efforts to save the disabled vessel, is a con- 
sequence of the condition in which she is left 
by the wrong-doer, and is therefore properly 
chargeable. 

The item for the loss of the services of the 
vessel while undergoing necessary repairs, 
seems to be a proper allowance, according to 
the maritime law, which is less stringent in 
this respect than the common law. The loss 
of wages is to be taken into account, as part 
of the damage sustained. Decree affirmed. 



Case No. 10,018. 

The NARRAGANSETT. 

[10 Blatchf. 475.] i 

Circuit Court, E. D. New York. Feb. 25, 
1873.2 

Collision — ^Vessel Ovektakisg — Duty. 

Two steamboats, the P. and the N., bound 
from New York, to go through Hell Gate, pro- 
ceeded up the East river, the P. astern. On 
entering Hell Gate, the stem of the P., which 
was the faster boat, and the longer boat, had 
reached to a few feet in advance of the stem 
of the N.; the stern of the P. was not up to 
the stern of the N. The two vessels collided, 
and the P. was injured: Held, under article 17 
of the rules in the act of April 29, 1864 (13 
Stat. 61), tiiat the P., as the overtaking vessel, 
was hound to keep out of the way of the N., 
and tiiat the P. was in fault, and the N. was 
not in fault. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of New 
York.] 

In admiralty. 

Abbett & Fuller, for libellants. 
Joseph H. Choate, for respondents. 

WOODRUFF, Circuit Judge. The steam- 
boat Providence, belonging to the libellants, 
and the steamboat Narragansett, were 
freight and passenger boats, running from 
the port of New York, through the East riv- 
er and Long Island Sound, the former to 
Newport and Fall River, and the latter to 
Stonington. The berth or dock of the for- 
mer was at the foot of Chambers street, on 
the North river, and the berth of the latter 
was at the foot of Jay street, on the North 
river, two piers, or about four hundred feet, 
higher up the river. The hour of departure 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 10,016.] 



for both was five o'clock in the afternoon. 
On the 24th day of April, 1869, the Provi- 
dence started about twenty minutes after 
five, and, when partly out of her slip, the 
Narragansett started from her slip above. 
They proceeded towards the Battery, the 
Narragansett astern of the Providence, but, 
on nearing the Battery, the Providence, 
meeting a tow and other vessels, took a 
broad circuit, down to near Govemor^s Is- 
land, and over to very near the Brooklyn 
wharves, and then took her course up the 
East river, still, however, near the Brooklyn 
shore. As the Narragansett, much the shor- 
ter boat, neared the Battery, an opening pre- 
sented itself, and she swung around close to 
the Battery, and took her coui-se up the East 
river near the New York side of the river. 
The Providence was the faster boat, when 
each was at full speed. ■ The speed of nei- 
ther, while making their turns and passing 
up to Hell Gate, is given with much preci- 
sion, by the testimony, but it is clear, upon 
all the evidence, that, when they were op- 
posite Thirty-Fourth street, they were near 
each other, and the bow of the Providence 
lapped the after part of the Narragansett. 
There is great conflict, in the evidence, in re- 
gard to the relative position of the two bows 
before that time, as well as thence onward, 
until they were in HeU Gate; but, although 
the stem of the Providence was, while pass- 
ing along Blackwell's Island, and on enter- 
ing Hell Gate, a few feet in advance of the 
stem of the other boat, the testimony will not 
warrant the conclusion, that, in any part of 
that portion of their passage, the stem of the 
Providence was, at any time, up to the stern 
of the other. They entered Hell Gate thus, 
side by side, the stem of the Providence a 
few feet in advance, and to the starboard, 
of the Narragansett. In that dangerous, 
narrow and crooked channel, just after 
turning Hallett's Point, the Narragansett 
was drawn towards the Providence by what 
the witnesses call the suction of the latter, 
and her guards, at about midships, broke in- 
to the side of the upper works of the Provi- 
dence, inflicting upon her the injury for 
which indemnity is sought in this cause. 
In the district court, the libel of her owners 
was dismissed [Case No. 10,016], and the li- 
bellants appealed to this court. 

There is evidence tending to show that the 
Providence unnecessarily crowded upon the 
Narragansett, where it was easy and safe to 
have kept off more to the starboard, and 
that the Narragansett was, in fact, as far 
to port as was safe, and further than was 
ordinarily prudent. It is, on the other hand, 
denied, that the Providence did not give the 
other all the room consistent with safety to 
herself. If it was at all material to the de- 
cision, I should be constrained to find, upon 
the evidence, that the Providence brought 
the injury upon herself, by needlessly crowd- 
ing to port, and upon the other boat, and 
ought to bear the consequences. But, in 



[17 Fed. Cas. page 1165] 

truth, tlie boats ought not to have "been in 
any such position, in so narrow and difficult 
a passage, among the rocks of Hell Gate. 

I concur fully in the opinion of the judge 
of the district court, which places the deci- 
sion upon other and conclusive grounds. The 
decided preponderance of the evidence es- 
tablishes, that the Providence, by her long 
circuit around, near Governor's Island and 
the Brooklyn wharves, was astern of the 
Narragansett, when the boats respectively 
straightened up the Bast river. She endeav- 
ored, and her somewhat greater speed en- 
abled her, to come up with the other boat, 
so as to place herself in the position first 
above described; but, she at no time passed 
the other. She was, therefore, under the full 
operation of article seventeenth of the rules 
of navigation, enacted April 29, 1864 (13 Stat. 
61): "Every vessel overtaking any other 
vessel shall keep out of the way of the said 
last-mentioned vessel." It was her duty to 
keep out of the way of the Narragansett; 
and the next following rule made it the duty 
of the latter to keep her course. True, it is 
not the duty of a faster boat to remain be- 
hind when she overtakes a slower one; but 
she takes upon herself the risk and hazard 
of passing. She must choose a safe and suf- 
ficiently wide place, where it may be done 
with safety to both, the slower vessel doing 
nothing to prevent, other than keeping her 
own course. It Is not enough, that the faster 
vessel has so far succeeded as to come along- 
side, or even project her bow beyond the 
bow of the other, so as to make it probable 
that she wiU pass. If she does this and per- 
sists, she does it at her peril The rule has 
not then ceased to operate upon her. That 
rule is explicit, and neither greater speed, 
nor an attempt to dictate to the other, will 
excuse her, if collision ensues. It is not nec- 
essary to enquire whether any rule of the 
supervising inspectors would relieve her, if 
she violate this express statute; for, here, it 
is proved, that no rule had, at the time of 
this collision, been promulgated, which is in 
conflict with this view. It is unnecessary 
for me to repeat the further views of the 
rights, the conduct or the duty of the two 
vessels, expressed in the opinion of the court 
below. They are, I think, conclusive. I/et 
the libel be dismissed, with costs, including 
costs of the appeal. 



Case ISTo. 10,019. 

The NARRAGANSETT. 

[01c. 246.] 1 

District Court, S. D. New York. Feb. 1846. 

Collision — Wrongfullt in Track— Conseqden- 
" TiAL Damages— Steamer and Sail Vessel — 
Loss IN Attempting to Save. 

1. If a steamer wrongfully placed herself in 
the track of another vessel, and in such circum- 

i [Reported by Edward R. Olcott, Esq.] 
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stances as allowed the other no chance of avoid- 
ing a collision, the former is answerable for all 
the damages which might have been occasioned 
by her running into the other. 

2. In case of collision, the party injured is 
entitled to recover the actual damages sustain- 
ed, but cannot claim such as are merely con- 
sequential. 

[Cited in brief in Austin v. New Jersey 
Steamboat Co., 43 N. Y. 78.] 

3. If a steamer and sailing vessel are ap- 
proaching each otiier in such directions that a 
collision may be reasonably apprehended, it is 
the duty of the steamer to take proper precau- 
tions for avoiding the sailing vessel, particu- 
larly so if the latter be close-hauled on a wind. 

[Cited in The Cornelius C. Vanderbilt, Case 
No. 3,235.] 

4. In determining the merits in a case of col- 
lision, the court will look chiefly to the facts in 
proof, and will pay but slight attention to the 
opinions and hypotheses of witnesses, especially 
those of each ship's company, in respect to the 
acts of the other. 

5. Witnesses upon a vessel in motion, look- 
ing at another also in motion, cannot determine 
by the eye, unaided otherwise, with reliable 
exactness, either her course, distance or speed. 

6. Plans and diagrams, intended to exhibit the 
courses, bearings and distances of two vessels 
approaching each other, are of no value as evi- 
dence, when framed merely upon tlie conjec- 
ture or opinion of witnesses as to the speed, 
relative bearing and distances of the vessels. 

7. The actual damages sustained by a colli- 
sion at sea are to be paid by the faulty vessel, 
both in respect to ship and cargo. 

8. The colliding vessel is not exonerated from 
! full damages, because after the wreck a por- 
i tion of the cargo was injured or lost through 

the efEorts of a third vessel to save it. 

In admiralty. 

Moore & Havens, for libellants. 
Butler & Evarts, for claimant. 

BETTS, District Judge. This was a case 
of collision. The sloop Corinthian, proceed- 
ing from New-Bedford to New- York, and 
the steamboat Narragansett, going in an 
opposite direction, up the Sound, came in 
collision on the night of January 8, 1845, in 
the middle of Long Island Sound, about op- 
posite the harbor of Southport, on the Con- 
necticut shore, in consequence of which the 
sloop was almost immediately sunk. This 
action seeks to recover the damages incurred 
thereby, with the expense of subsequently 
raising and saving the vessel, and also the 
damages and loss sustained by her cargo. 
By the pleadings, each party exonerates 
himself and imputes all the fault to the oth- 
er; and the testimony, by persons on the- 
respective vessels, and concerned in their 
management, is in direct opposition in re- 
spect to the acts of the vessels and the 
cause of the disaster. Their testimony, how- 
ever, generally consists more in criticisms 
on the doings on the opposite vessel, than a 
clear statement of their own acts. The 
opinions and inferences of witnesses on a 
vessel under way, in relation to the man- 
oeuvres of another also in motion, aflEord 
no satisfactory or reliable evidence of the 
actual facts of the transaction. This is es- 
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pecially so, if the occurrence be in the night, 
and the observations are made when the 
two are closely approximating each other. 
Courts accordingly, in this class of con- 
troversies, IooIj: most sedulously to the facts 
sworn to, independent of the judgment of 
witnesses, and in that aspect the knowledge 
of the witness is usually confined to what 
was done, ordered, or attempted to be done 
on his particular ship. It is out of the dis- 
accord and clashing of these statements with 
the result, rather than the jarring opinions 
of the respective witnesses, that the court 
must determine where the fault lay. Twen- 
ty witnesses were examined, at large, be- 
tween the parties on the hearing, and taking 
in view the pleadings in the case, and giv- 
ing credit to the testimony of the master 
and mate of the sloop, and the two pilots 
and wheelsman on board the steamer, in 
their statements of any act done by them 
on board their respective vessels, I find the 
facts touching the collision of the vessels 
to be these: That the wind was west by 
north, light and dying away. That the sloop 
was deep loaded, and standing on a course 
about southwest by the compass, holding 
as close to the wind as she could lay, and 
was making about three knots the hour. 
The steamboat was steering east northeast, 
proceeding at the rate of about ten miles 
the hour. She had lights set in her bows 
and aloft, and was first seen from the sloop 
twenty or thirty minutes before the col- 
lision, and was then supposed to be eight 
or ten miles off. The sloop set a light in 
her rigging, which was. seen from the steam- 
boat one or two miles distance. The sloop 
held her course without deviation to the 
instant the collision was seen to be inevita- 
ble, and then her helm was thrown hard 
a starboard, but not in time to make any 
change in her direction perceptible to those 
en board. The steamboat, when the light 
of the sloop was descried, bore off one 
point south. The sloop, when next noticed 
by her, appeared to be coming head on to 
the steamer, and in the act of striking her 
at right angles. The wheel of the latter 
was instantly jammed over, by two men, 
with a view to wear her off, the vessels com- 
ing together nearly at the instant, and be- 
fore the steamboat had yielded to her helm 
to any serviceable extent. 

This statement of facts, if the ease is to 
rest on them, would clearly prove the steam- 
boat in fault. It was first her duty to take 
timely means to avoid the sailing vessel, and 
not press upon her so as to put her in jeop- 
ardy or alarm. The Shannon, 2 Hagg. Adm. 
173; The Perth, 3 Hagg. Adm. 414. And, 
moreover, according to all the authorities, and 
upon the reason of the subject matter, the 
sloop could rightfully rely upon the steamer 
using due precaution to avoid her, and ad- 
here to her course, particularly she being 
close-hauled upon the wind, and it would be 
incumbent on the steamer to adopt the meas- 
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ures which would leave her secure. Story, 
Bailm. §§ 60S, 609, 611; The Thames, 5 C. 
Eob. Adm, 345; The Woodrop-Sims, 2 Dod. 
83; The Jupiter, 3 Hagg. Adm. 320; The 
Chester, Id, 317; The Diana, 1 "W. Rob. Adm. 
131; The Harriett, Id. 182, 7 La. 222, The 
officers of the steamer seemed aware of the 
obligiftion, and attempt, in their evidence, to 
clear themselves of blameable conduct in 
their approach upon the sloop and the col- 
lision. Her pilots and wheelsman testify 
that the sloop, four or five minutes previous 
to reaching the steamer, changed her course, 
keeping off to the south, seeing which, the 
wheelsman says, two minutes before the 
i blow was received, the pilot had seized hold 
] of the wheel, and ordered It shoved hard a 
port, the sloop having gone ofe full to the 
south. Both these witnesses testify that the 
sloop, when they first discovered her, was off 
north from them, two points on the weather 
bow, steering southwest, or west southwest. 
It is proved that the bowsprit of the sloop, in 
the act of collision, crossed the deck of the 
steamboat nearly at right angles at the after- 
part of the forward gangway. The latter 
fact, it is contended, corroborates the evi- 
dence of the witnesses that the sloop had 
changed her course, and they allege that this 
wrongful manoeuvre caused the collision. 

The witnesses on the other side represent 
the steamboat to have come upon the star- 
board quarter of the sloop, nearly stem on, 
and then as she passed by, in clearing her, 
pressed her round, bearing against the bow- 
sprit, and wrenching it out of its bed and 
fastenings. The shipwright who repaired the 
sloop supported this version of the transac- 
tion, judging it must be so, from the appear- 
ance and place of the wound on the sloop, 
and the condition of the bowsprit and its 
fastenings. But the shipwright and others, 
who examined the steamboat the day after 
the collision, testify that they could discover 
no mark on her stem, not even the rubbing 
of its paint, and, in their opinion, the injuries 
could not have been inflicted by the striking 
of her stem against the sloop; but in their 
judgment the injury resulted in part from 
her lifting the bowsprit of the sloop out of 
its place, and chiefly by the wheels of the 
steamer breaking the timbers and beating in 
the starboard quarter of the sloop, as the 
two vessels hung alongside, and were sepa- 
rating from each other, the steamboat being 
high enough out of water, and having been 
kept under full way until after the separa- 
tion of the two. 

It does not appear to me, however, that 
the bearing of these facts authorizes the con- 
clusion that the sloop had previously varied 
her course, or even if, at the instant, the 
movement of her rudder had slightly altered 
it, that she thereby became answerable for 
the collision. Various diagrams have been 
exhibited, and computations of bearings and 
distances have been made to demonstrate 
that the vessels could not have been brought 
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in contact under their relative speed and 
bearings, if, according to the rule of evidence, 
greatest credit is given to the outnumbering 
witnesses on the side of the claimants, in 
those particulars, in which the two classes 
differ. I confess I place slender confidence 
in this description of proof. The inferences 
from it depend wholly on the accuracy of the 
elements on which the computation is made, 
and a mis-estimate in trivial particulars of 
the courses, or distances, or speed of the two 
vessels, would take away all value from the 
hypotheses and conclusions upon which the 
plans are based. For instance, no confident 
reliance can be placed on .the conjecture in 
this case, that the sloop was two points on 
the weather bow of the steamer, and one and 
a half miles off, when first descried from her. 
It was in the night, the bearings were not 
taken by compass, and no other examination 
was made than merely a glance at the sloop. 
These considerations would prevent the evi- 
dence having any important effect, however 
intelligent and confident the witnesses might 
be. The main witnesses, in this instance, do 
not concur in the cardinal facts. The pilot 
inferred the sloop was one distance, and the 
wheelsman, observing her at the same mo- 
ment, judged she was a greater one, the two 
differing from a half to a mile. In exhibit- 
ing the positions of the vessels, on a chart 
or diagram, those variations necessarily de- 
stroy all certainty in the calculations and 
conclusions attempted to be founded upon 
them. It is far more satisfactory to reject 
these surmises and conjectures, and resort to 
the facts in proof to ascertain with which 
party, if either, the fault rests. 

In my judgment the facts show a want of 
due precaution and proper management on 
the part of the steamer on this occasion. 
The pUot was aware the sloop was approach- 
ing him on a fresh wind, at a rate which, 
coupled with his speed and their short dis- 
tance, either one or two miles apart, must 
bring the two vessels across the same line al- 
most instantaneously, for, on his lowest esti- 
mate, they were approaching at a conjoined 
speed of a mile in from two to^ four minutes. 
These facts demandeu of him the utmost vig- 
ilance and alertness, and he was inexcusable 
in not instantly taking such course as would 
place both vessels out of danger. So, also, 
it is clear, upon the testimony of the experi- 
enced nautical experts. Captains Thayer and 
Comstock, examined by the" claimant, that 
it was the duty of the pilot, la the position 
of the two vessels, to have gone north of 
the sloop, or to have borne off more than one 
point, if intending to pass south of her. This 
should have been manifest to him, for on his 
own testimony, the bearing of the two was 
such that if the steamer had not changed her 
course, she must have come upon the sloop 
head on, and run her directly under. He re- 
gards it a happy movement that he swung off 
the steamer one point or more, thereby res- 
cuing the sloop from certain destruction by a 



direct blow. But the proof is clear that the 
sloop had made no change of her course when 
the steamer bore off. Her pilot misappre- 
hended the relative position of the two until 
nearly in the act of sti'iking. Instead of pass- 
ing her half a mile to the south, as he sup- 
posed he should do, by bearing off one point, 
his course, until that alteration, must have 
been directly on her, and the only effect prob- 
ably produced by the change -he made was 
to convert a perpendicular blow into one 
slightly glancing or oblique. The steamer, 
then, taking a direction east by north, and 
the sloop holding about southwest, would, as 
her stem passed the sloop, bring her beam 
nearly at right angles with the bow of the 
sloop, so that the bowsprit of the latter might 
cross the deck, as asserted by the witnesses 
who traced the mark. They do not state it 
to have been exactly at right angles to the 
steamer's side, but rather oblique towards 
her stern. Be the angle of contact what it 
may, I do not accede to the argument of the 
claimant's counsel that Its direction is a 
demonstration that the sloop must have been 
heading south, or that her movement was the 
cause of the collision. Had she been at an- 
chor, the drift and headway of the steamer 
passing under her bowsprit, might have pro- 
duced a collision exhibiting the same ex- 
ternal marks, though probably with less dis- 
astrous consequences. Nor is it of any im- 
portance in respect to the rights and liabil- 
ities of the two vessels, whether the sloop 
came into the steamer, or the latter ran upon 
the former. The steamer had wrongfully 
placed herself in the sloop's track, under cir- 
cumstances leaving the latter no means of 
avoiding her. A collision, thus occasioned, 
would subject the steamer and owners to the 
same responsibilities as if the damage had 
been given by her running upon the sloop. 

I do not think it important to discuss the 
differences between witnesses as to which 
vessel was to the north of tbe other when 
they came in sight, or what their actual bear- 
ing might be to each other's bows. I put 
the case essentially upon this, that the steam- 
boat did not take due precautionary measures 
to avoid the sloop after it was ascertained the 
two vessels were running on courses which 
must bring them speedily across each other's 
track. In the night time, and in the uncer- 
tainty as to the velocil^y and proximity of the 
vessels, the duty of the steamboat was to go 
astern of the sloop, and not attempt to run 
under her bows; and though her pilot acted 
under the persuasion he could do it safely, 
and leave large room to the sloop to pass, the 
steamer must take the responsibility of the 
error in judgment, particularly as the claim- 
ants are unable to prove the sloop guilty of 
any fault contributing to the collision. Cap- 
tain Comstock was called to prove that the 
mate of the sloop gave a statement of the oc- 
currence, immediately after the collision, in 
which he admitted the sloop had changed her 
course, and payed off her sheet, and that the 
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two vessels came together at riglit angles, 
the bowsprit of the sloop running into the 
steamer's beam. The testimony is adverted 
to now only In elucidation of the justness of 
the rule which enjoins the strictest caution in 
acting upon proof of declarations or admis- 
sions of parties or witnesses; for although 
Captain Comstock thus makes the testimony 
given by the mate, before a commissioner, 
stand in open contradiction with that declara- 
tion, yet it is palpable that Captain Comstock 
is mistaken in his recollection, and that some 
other impression on his mind has been substi- 
tuted for what he heard from the mate. He 
was employed to attend the examination of 
the mate before a commissioner, and was, at 
the time of the conversation, travelling in 
company with him, for that purpose, and 
says he paid very particular attention to 
the whole of his deposition, taken immediate- 
ly after those admissions; that the mate was 
a very intelligent man, and seemed honest 
and candid, and that what he stated upon 
that examination corresponded exactly with 
the declarations he had so made to the wit- 
ness. The impressions he then received, 
and under such circumstances, would be 
much more to be depended on than those 
collected from his memory a year after the 
event, and without association with a writ- 
ten record, to test the accuracy of his re- 
membrance; and instead of operating as an 
impeachment of the mate's testimony, 
amounts to a strong confirmation of its truth. 

The libellants are entitled to recover their 
actual damages incurred by the act of the 
steamboat, but they cannot claim damages 
that are remote and merely consequential. 
The collision caused the vessel and her car- 
go to sink, and, had they been thus wholly 
lost, the damages would have been the value 
of the two. The Iron Duke, 9 Jur. 476. In 
so far as the libellants have succeeded in 
rescuing either, to that extent the, liability 
of the respondents is reduced or discharged. 
There can be no difficulty, under the rule, 
in adjusting the damages incurred by the 
sloop itself; she is to be replaced at the ex- 
pense of the respondents substantially in the 
condition she was when injured, and the 
cost of her reparation will ordinarily meas- 
ure with reasonable certainty, the amount of 
damage. The same principle applies to the 
cargo. That portion lost by the collision 
must be paid for at its fair value, and that 
rescued is to be deducted at its value as 
saved (including expenses of saving) from 
the amount estimated as a total loss. In 
other words, the libellants take the cargo 
rescued at its net value, and recover dam- 
ages commensurate to that not restored. 

A question is raised in respect to the lia- 
bility of the steamer for part of the cargo 
on deck, which was deteriorated or lost, by 
the capsizing of the sloop in an endeavor 



made to tow her into port by the steamer 
Eureka. It is alleged that the "unskillful 
and improper manner of conducting the sal- 
vage caused the loss, and that accordingly it 
was only consequential to the collision; or 
if the deterioration or actual loss is charge- 
able against the steamer, she is not liable 
for the expenses incurred in recovering that 
part of the cargo lost overboard on such at- 
tempt to save the sloop. I perceive no rea- 
son for a distinction in this respect, in fa- 
vor of the steamer. If the Eureka had com- 
mitted an act of trespass, or wilful wrong, 
it might be different. But she found the 
vessel under water, apparently abandoned, 
and applied those measures in her aid which 
seemed best calculated to afford relief. A 
hawser was carried out to her from the 
steamer, and efforts were then made to tow 
her into a harbor. The cargo had so shifted, 
however, as to render the sloop innavigable; 
after moving her a short distance, and find- 
ing she was careening, the hawser was cut,, 
and the sloop remained under water, most 
of her deck load having in the operation, 
gone overboard. I do not think a fruitiess 
effort to save the wreck, made in good faith, 
and so far as appears with good judgment, 
though leading, by its failure, perhaps to 
additional esi)ense and loss to the wreck or 
cargo, can be regarded as wrongfully causing 
such damage, and thus exonerating the 
steamer from it The mode of saving the 
vessel and cargo ultimately adopted wa& 
doubtless the most efficacious and judicious, 
but in the absence of the means afterwards 
obtained and applied, it could not be blame- 
able to try any other at command which 
afforded a reasonable promise of success. In 
the then condition of vessel and cargo, those 
efforts were all apparently for the interests 
of the claimants. They being liable, in the 
first instance, for .the entire value of both» 
their loss would be diminished in proportion 
to the amount of the property saved. Efforts 
directed alone to the saving of the wreck, 
although resulting disadvantageously and 
imposing enhanced expense in its final res- 
cue, do not change .the nature of the injury, 
and substitute a new cause and liability in 
place of the colliding ship. I shall, accord- 
ingly, decree for the libellants, to the amount 
of the injury done the sloop, the value of the 
property lost, and the expenses and dis- 
bursements necessarily incurred in the sal- 
vage of that which was preserved. The par- 
ticulars will be more conveniently ascertain- 
ed by a commissioner, and I shall order a 
reference for that purpose. 

[NOTE. The commissioner's report was sus- 
tained by the court. Case No. 10.020. The cause 
was subsequently taken to the circuit court by 
the claimants on an appeal, from the final decree 
of the district court as to damages, which de- 
cree was affirmed in Case No. 10,017.] 
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Case N"o, 10,020. 

The NARRAGANSETT. 

[Ole. 388.] 1 

District Coort, S. D. New Yorlr. Sept., 1846.2 

Collision — Damages — Full Becompense — 
Salvage Bspenses — Comsiissioxer's Report. 

1. Damages caused by a collision will Tie 
awarded against the colliding vessel, adequate 
to the full recompense of the injured vessel and 
cargo. 

2. The loss of the use of the injured vessel 
whilst undergoing repairs is so directly conse- 
quential to the collision as to be entitled to com- 
pensation. 

3. The owners of the injured vessel will be 
allowed salvage expenses and other charges nec- 
essarily paid by them in rescuing the vessel and 
cargo from perils they were placed in by the 
collision. 

[Cited in The Rhode Island, Case No. 11,- 
740a.] 

4v Services of a salvage character, expended 
in saving and restoring the injured vessel and 
cargo, will be compensated by salvage rewards, 
and not limited to a quantum meruit for mere 
work and labor. 

5. A bona fide adjustment of such claims and 
charges between parties interested in the vessel 
and cargo, will be accepted by the court as a 
proper mode of fixing the value of the services. 

6. The commissioner's report of damages, 
when parties have been fully heard before him 
with their proofs, and no question of law is in- 
volved in his decision, will be adopted by the 
court, unless palpable errors or inadvertencies 
have been committed by him. 

The commissioner, in his report of the 
damages sustained by the libellants by oc- 
casion of the collision sued for in this cause 
[see Case No. 10,019], made allowances for 
salvage compensations paid by the libellants 
to other persons and vessels for aiding to 
save and secure their vessel and cargo 
■wrecked by the collision; for all direct dam- 
ages and injury to the sloop and cargo, and 
also the consequential damages sustained by 
loss of the use and services of the vessel 
during the time she was out of employment 
for the purpose of repairs, &c. The claim- 
ants excepted to all these classes of allow- 
ances. 

P. B. Cutting, for libellants. 
X P. Hall and W. M. Evarts, for claim- 
ants. 

BETTS, District Judge. The report of- 
the commissioner made in the cause, pur- 
suant to the decree of the court upon the 
merits [Case No. 10,019], having been filed, 
the claimants escepted to it in various par- 
ticulars, but more generally the exceptions 
call in question the amount of allowances 
stated than the principles adopted by the 
commissioner in making them. 

The case was submitted to the court on 
the evidence before the commissioner, and 
written arguments of the counsel. As a 
general rule, a commissioner's report of dam- 
ages upon the facts only, will be adopted by 

1 [Reported by Edward R. Olcott, Esq.] 

2 [Affirmed in Case No. 10,017.] 
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the court, unless errors or inadvertencies in 
his valuation are clearly established by the 
excepting party. It will be useless, in this 
case, to set forth twenty or thirty excep- 
tions in detail, which these claimants have 
filed to the report. The essential ones will 
only be considered. Exception is taken to 
the allowances of a salvage compensation 
made two sloops, (the Emperor and Elector,) 
employed by the libellants to assist in rais- 
ing the wrecked vessel and cargo, and tow- 
ing them into Black Rock harbor. It rests 
on two objections: first, that no salvage 
service was rendered by the vessels; and 
second, that the allowances are exorbitant 
as a quantum meruit. The vessels were en- 
gaged in the service but a short time, and 
neither they or the crews were exposed to 
hazardous or severe services. These par- 
ticulars do not, however, determine the char- 
acter of the service, nor necessarily with- 
draw it from the class of salvage claims. 
Judge Story held, in The Emulous [Case No. 
4,480], that whenever the service has been 
rendered in saving property on the sea, the 
service is, in the sense of the maritime law, 
a salvage service; and in a later case he 
adds, that compensation for such services 
is not to be estimated upon the footing of 
a mere quantum meruit for work and labor 
ui>on the dry principles of the common law, 
but upon the footing of a quantum meruit 
upon the enlarged principles and policy of 
maritime jurisprudence in salvage causes. 
Bearse v. 340 Pigs of Copper [Id. 1,193]. 
The rule in the English admiralty is of the 
same tenor. Sir John Nicholl rewardedras 
a salvage service the taking of an anchor 
to a ship coming into the Downs, by a lug- 
ger under contract to procure it from Dover 
and put it on board the ship. The anchor 
was necessary to the safety of the ship in 
her then condition. The lugger encountered 
heavy wind in a dark night in taking out 
the anchor. It was objected that the serv- 
ice was shght, and not of a salvage char- 
acter. The judge held this a salvage service 
not to be paid for merely as work and labor; 
when fairly and honestly rendered, it is to 
be liberally rewarded without a minute in- 
quiry into the quantum of labor. The Hec- 
tor, 3 Hagg. Adm. 90. In another case he 
says, salvage reward is not a mere question 
of work and labor— not a mere calculation of 
hours. The Industry, Id. 203. In The Clif- 
ton, Id. 121, he enumerates the chief in- 
gredients of a salvage service, some of which 
are prominent in the present case, -with the 
reservation that where none or scarcely any 
of those ingredients exist, the compensation 
can hardly be denominated a salvage com- 
pensation; it is little more thana mere re- 
muneration pro opere et labore. These cases 
present a succinct recapitulation of the doc- 
trines which have always prevailed in this 
court, and sufficiently mark the distinction be- 
tween salvage services and pilot services, or 
ordinary services of work and labor. 
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In neither of the eases above cited was 
the situation of the salved property so per- 
ilous as that of the Corinthian and her car- 
go, nor were the services rendered greater 
in extent or hazard to the salvors or their 
vessels. The Emperor and Elector had been 
laid up; crews had to be collected, to man 
and fit them for this service; yet they were 
made ready and got alongside the wreelc 
within three or four hours after the first 
notice and application to them. This was 
mid- winter. The wrecli was found, when 
the sloops got to her, capsized and filled witli 
water, and by their assistance she was right- 
ed and towed by them into Black Rock. The 
owners of the sloop attached the Corinthian 
at that place for their compensation, and 
their claims were adjusted by her master, 
with the approval of Mr. Jones, agent of the 
underwriters upon her, at $800. Those par- 
ties thought the compromise advantageous 
to all concerned in the vessel and cargo. 
An adjustment of salvage services by par- 
ties on the spot, who are dealing for their 
own interest, though not binding on parties 
not present or represented, will yet be re- 
garded favoi-ably by maritime courts, as 
affording probably a safer rule of valuation 
than can be gathered from the depositions 
of witnesses. 

In view of the probable risk of the enter- 
prise, and the value of the property saved, 
and the promptitude with which the succor 
was rendered, I am not inclined to disturb 
that adjvistment. I concur in the judgment 
of Mr. Jones and the master of the wreck, 
that the arrangement was fair and just un- 
der the circumstances. The exception to 
this point is accordingly overruled. 

The exception to the second and third 
items, being allowances to the schooners 
Union and Dispatch, to each $120, is in part 
well sustained. Those charges include a 
compensation for freight carried, and also 
for employment per diem, to search for the 
wrecked property. The vessels cannot come 
in on the footing of salvors upon claims for 
unsuccessful efforts to rescue or find the 
wrecked property. -Their chai'ges must be 
limited to services rendered by them bene- 
ficial to the wreck. The contract made with 
them by the insurance ofiiees to search for 
the wreck cannot rightfully be thrown on 
the cargo or vessel, when neither is proved 
to have derived any advantage from it, [Tal- 
bot V. Leeman] 1 Cranch [5 TJ. S.] 1; [The 
Alerta v. Moran] 9 Cranch [13 U. S.] 367; 
Clarke v. The Dodge Healy [Case No. 2,849]; 
The Henry Ewbank [Id. 6,376]. I do not 
think the vessels should be restricted to mere 
ordinary freight; it is reasonable and proper, 
under the circumstances of their employ- 
ment, to allow a per diem compensation 
for tlie time occupied in loading, transfer- 
ring and re-loading the cargo. This was a 
special undertaking very different from the 
regular business of carrying freight; but, on 
the evidence, I consider $15 per day a reason- 



able remuneration for the time employed 
transporting and securing the cargo, and 
raise the allowance in the report to that 
amount 

The court does not intend, by this distinc- 
tion, to discountenance the employment of 
vessels by the day in efforts to aid wrecked 
vessels to avoid salvage charges by others; 
nor to suggest that those expenditures may 
not be taken in account on a general average 
between the ship-owner and freighters. But 
I discover no principle which permits a 
charge to be laid on the vessel or cargo for a 
precautionary employment of other vessels, 
unattended with actual aid to the property 
in distress. Before these sloops discovered 
the wreck, she was safely in port, and their 
connection with it was to wait until the car- 
go could be unladen and ti^ansferred to them, 
and then to transport it a distance of sev- 
enty miles to New- York. The testimony does 
not fix clearly the time the sloops were en- 
gaged in the carriage of the cargo, but, with- 
out creating the expense of sending the case 
back to the commissioner for new proofs to 
that point, I shall assume, upon the evidence 
before me, that four days to each sloop 
would cover all the time reasonably required 
in the service performed, and shall accord- 
ingly reduce the allowance of the commis- 
sioner in these particulars to $60 for eacli 
vessel. 

I think the exceptions to the allowance of 
items 4, 5, 12, 13, 16 and 17 are well taken. 
The decree contemplates onls' the payment 
of salvage reward, and though in the mode 
of stating those charges some of them would 
appear to include services which might fairly 
fall under that head, yet the proofs do not 
specify the quality or extent of those acts, so 
that the court can discriminate and apply 
a proper compensation to each. Items 4, 
5 and 12 are of that character, and must 
accordingly be rejected. The other particu- 
lars embraced in those items, and the ac- 
companying charges in 13, 16 and 17, not be- 
ing any of them proved to have a necessarj'' 
or just relation to the salvage of the prop- 
erty wrecked, must also be rejected. The 
damages decreed against the steamboat com- 
pose a fund out of which each party sus- 
taining losses is to take his proper share. 
The report appears to have been made up 
upon the assumption that the steamboat con- 
tributing this fund is also bound to pay the 
charges of settling between the common 
claimants their respective interests in it. 
This is a mistake. The owners of the steam- 
boat have no concern with, and cannot right- 
fully participate in that question. Accord- 
ingly, they ought not. to be subjected to any 
of the charges incurred in making that dis- 
tribution. 

The principle involved in the last . excep- 
tions allowed will also dispose of that to the 
charges of R. Gibbs, Jr., for travelling ex- 
penses. It is not proved that there was any 
necessary or reasonable relation between 
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those services and the salvage of the 
wrecked property. Upon the testimony they 
are rather to be referred to the condition 
of the claims of the respective libellants and 
underwriters between themselves, and would 
more appropriately belong to general average 
allowances than salvage claims. These items 
are accordingly disallowed. The exception 
to the allowance made for injury to sails, 
cordage bill, painting and rigging, in all, 
§319.26, must be oveiTuled. The testimony 
of Sheppard, Watkins and Hillman sufficient- 
ly supports these charges. The collision ren- 
dered it necessary to put this class of re- 
pairs on the vessel, and although the proof 
is not positive that they no more than re- 
instated the vessel in the condition she was 
before collision, yet the moderate amount 
charged, and the proof that such reparations 
were necessary, is evidence enough, in the 
first instance, to support the claim, none 
being offered by the claimants tending to 
show an overcharge. 2 Hagg. Adm. 90. I 
shall, therefore, allow that amount. 

The last point in dispute is the allowance 
of §500 for the value of the services and 
use of the vessel lost to the owners whilst 
she was undergoing repairs. This is a sub- 
ject for valuation and allowance, because 
the owner of the injured vessel is entitled to 
a full reparation of the injuries and losses 
caused by the collision. [The ApoUon] 9 
Wheat [22 U. S.] 362; 2 Hagg. Adm. 30. 
Questions of consequential damages are nec- 
essarily vague in their nature. It is not to 
be expected that the evidence can fix -with 
exactness the time indispensable for the re- 
pair of the injured vessel, nor where the 
work could be most advantageously done, 
or the value of her use to the owner during 
the period of her disablement. Those par- 
ticulars must rest, in a good degree, upon 
estimates; and although there is a diversity 
of opinion with the witnesses, I think the 
conclusion adopted by the commissioner is 
reasonably sustained by the proofs, and ac- 
cordingly I shall allow his report in this be- 
half to stand. 

These rulings upon the exceptions will re- 
quire §559.05 to be deducted from the sum 
of §2,147.87, reported payable to the libel- 
lants, and the decree wUl be entered in af- 
firmance of the residue of the report, with 
costs. 

[On appeal by the claimants to the circuit 
court, the final decree of the district court was 
allirmed. Case No. 10,017.] 
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Case 3ffo. 10,0S1. 

NASH V. LB CLERCQ et al. 

[2 Cin. Law Bui. 146.] 

Circuit Court, S. D. Ohio. 1877. 

Bakkruptcy — Pradddlent Convetances — Suit 

TO Set Aside— Vendoe's Liens — Deed 

WJTH Condition Subsequent. 

[1. A mortgage given by a debtor to secure 
his indorsers, a few days before making an as- 
signment, and under circumstances putting the 
grantees upon inquiry as to his financial condi- 
tion, is void under the bankruptcy law, as ere- 
i ating a fraudulent preference; and such a mort- 
gage cannot be sustained, as made in pursuance 
of a prior agreement to give security, unless 
that agreement was definite and specific as to 
the property to be mortgaged; in other words, 
such an one as a court of equity would enforce 
upon a bill for specific performance. Jackson 
Iron Co. V. Manufacturing Co., Case No. 7,153, 
followed.] 

[2. A mortgage given to secure a prior loan 
three months before the debtor's assignment, 
but while he is still struggling to meet his lia- 
bilities, and when the mortgagee has no good 
reason to believe that these efforts will not suc- 
ceed, is not void under the bankruptcy law as 
creating a fraudulent preference.] 

[3. While the receipt of a personal note, bond, 
or other obligation of the vendee is no waiver 
of the vendor's lien, yet the taking of the obli- 
gation of a third party, or of a mortgage upon 
the property sold, or upon any other property, 
constitutes a waiver.] 

[4. A conveyance made partly in considera- 
tion of the grantee's covenant to .assume and 
discharge all indebtedness against the grantor 
growing out of a previously existing partnership 
between them does not create an implied lien 
upon the land, for the purpose of indemnifying 
the vendor in ease the covenant is not per- 
formed, especially as the time of performance 
and the amount to be paid are indefinite, and 
depend upon a contingency.] 

[5. A partner, upon withdrawing from the 
firm, conveyed his interest in the firm property, 
including real estate, to the remaining partners, 
"subject to his proportion of the debts and lia- 
bilities of said firm." The habendum clause 
was as follows: "The said [grantees], assum- 
ing and agreeing to pay my said interest's share 
of the debts and liabilities of the said firm, to 
have and to hold my said interest, being the 
undivided one-third part of the property, * * *; 
but subject to said interest's share of the debts 
and liabilities of said firm," etc. Held, that this 
was a conveyance upon a condition subsequent, 
and that upon failure to perform the condition 
a right of re-entry arose, although none was 
expressly reserved, and that consequently the 
vendor had a lien thereon superior to subse- 
quent mortgagees, who must be held to have 
taken with notice of the condition.] 

This was a bill in equity [by Samuel A. 
Nash, assignee], to set aside a number of 
mortgages upon the property of Francis L. 
Le Clercq and James A. Le Clercq, doing busi- 
ness under the firm name of Le Clercq Bros., 
and upon the separate property of the indivi- 
dual members of said firm. Seventeen an- 
swers were filed by persons claiming different 
interests in the property. 

Before BROWN and SWING, District 
Judges. 

BROWN, District Judge. No question is 
made with regard to any of the numerous 
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mortgages in this case, except those of the 
Fords, Adam tJhrig, James W. Steinberger, 
H. H. Menager and Roman Menager. 

1. As to the mortgage to H. N. and Mary 
E. Ford. It seems that in Novemba", 1872, 
H. N. Ford endorsed a note of Le Clercq Bros, 
for $800, discounted by Charles Creuzet, upon 
Tvhich Ford "was afterward sued and a judg- 
ment rendered against him. In December, 

1872, he endorsed another note for $750, dis- 
counted by the Ohio Valley Bank, which was 
subsequently renewed by the endorsements 
of himself and wife, and paid in January or 
February, 1874. January 10, 1873, Ford and 
wife endorsed still anoliier note for §3,000, 
to be used by the firm as collateral security 
for loans to be made by the same banfc. 
These loans were afterwards made, to the 
amount of $3,000, and paid by the Fords at 
the same time the note for $750 was paid. 
This last note was endorsed -upon the faith of 
a promise of the firm to give a mortgage upon 
their real estate, to indemnify the Fords 
against their entire liability for the firm. 
Their derk, under their instructions, drew 
up a mortgage upon the individual property 
of Francis Ire Clertq, which was never signed, 
but was afterwards destroyed, and a mort- 
gage finally given beajL'ing the date September 
2, 1873, which was not recorded, however, until 
October 7th, the day of, or the day before, the 
assignment I think there is no doubt that 
the firm was actually insolvent within the 
meaning of the bankrupt law at the time this 
mortgage was given. They had been en- 
gaged in operating a "woolen mill in GalH- 
polis; had suspended work in the spring of 

1873, and had not resumed up to the time of 
the assignment, except about a month in the 
summer, when the mill was engaged in doing 
some small jobs for the country people about 
there. Their note for $25,000, due March 
4th, 1873, had been returned dishonored. An- 
other note for $500, endorsed by Uhrig, was 
protested September) 14th, and was subse- 
quently taken up by TJhrig. Another note for 
$1,000, endorsed by htm, became due October 
4th. Another note for one Bray was protest- 
ed October 6th. After the closing of the mill 
in- the spring, the Le Olercqs, finding them- 
selves embarrassed, made ineffectual efforts 
to organize a corporation, and finally, Octo- 
ber 7th or 8th, made a general assignment 
to Ford for the benefit of all their creditors. 
While it is not free from doubt, I think there 
is a preponderance of evidence showing that 
Ford had reasonable cause to believe that the 
firm "was insolvent at the time the mortgage 
was given. He was the brother-in-law of the 
Le Olercqs, and lived in the other pai't of ,a 
double house occupied by Francis Le Clereq. 
He had endorsed for th&tn. in November and 
December, 1872, and in January, 1873. When- 
ever any of these notes became due, they were 
renewed. Nothing was ever paid upon either 
of them from the time of the first endorse- 
ment When the $800 note, upon which he 
was endorser, became due, Le Clercq's agent 



brought it to him and he waived the protest; 
that, he says, was the last he heard of it until 
after the assignment. He does not recollect 
whether he ever saw the mortgage until after 
it was recorded, viz. about the time of the 
assignment Living w^ithin three-quarters of a 
mile of the mill and next door to Francis Le 
Clereq, his brother-in-law, it is scarcely pos- 
sible that he should not have known of the 
suspension of business during the summer, 
or of Le Clercq's efforts to organize a joint 
stock company, and that they were not pay- 
ing their debts in the ordinary course of busi- 
ness, while the fact that the mortgage was 
not taken until a few days before the assign- 
ment, woifid seem to indicate that if he had 
been aware of the contemplated assignment, 
he would have taken it sooner. It is explain- 
ed in his testimony that he supposed a mort- 
gage had been given at the time the en- 
dorsements were made, and had relied upon 
that for his protection. We must then hold 
this mortgage to have been a fraudulent pref- 
erence, unless it can be supported upon the 
theory that it was executed in pursuance of a 
prior agreement. Having had recent occa- 
sion in the case of Jackson Iron Manuf'g Co. 
[Case No. 7,153], to examine the question 
under what circumstances a mortgage wUl 
be sustained if made in pursuance of a prior 
agreement to give security, I then came to 
the conclusion, after a careful examination 
of the authorities, that to support such a mort- 
gage the agreement must be definite and spe- 
cific; such a one as a court of equity would 
enforce upon a bill for specific performance. 
In the case under consideration, the Fords 
endorsed the note for $3,000 upon the promise 
of Le Clereq to give a mortgage, but the prop- 
erty "Which the mortgage was to cover was not 
specified, and remained entirely imcertain un- 
til the mortgage was executed. In fact, a 
mortgage was drawn up by Wilson, a clerk 
of the firm, upon the individual property of 
one of the partners, but was never signed, 
and was subsequently destroyed. The mort- 
gage afterward executed covered the mill 
property belonging to the firm, and cannot 
be said to have been executed in pursuance 
of a prior agreement I think the circum- 
stances were such as to put Ford upon his 
inquiry, and to constitute reasonable ground 
for believing the firm to be insolvent The 
mortgage must be held invalid as a prefer- 
ence. 

2. The mortgage to Adam TJhrig was given 
under very similar circumstances. Some time 
in April or May, 1873, one of the firm applied 
to Uhrig to endorse tiieir note of $1,000, pay- 
able in sixty days. It was renewed at matur- 
ity, and Uhrig again became security for the 
further sum of $500, which notes were renew- 
ed from time to time until October 4th, when 
new notes were given for $500 and $1,000 re- 
spectively, payable in ninety days. ThQ mort- 
gage was given October 6th, but a day or two 
before the assignment. Uhrig knew that none 
of the notes "which he had endorsed had been 
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paid at maturity; that the business of the 
firm had been suspended for several weelis 
before the execution of the mortgage, and he 
says he took the mortgage at the time because 
he found the firm was not in as good condi- 
tion as when he endorsed the notes. There 
was also evidence tending to show that he 
had heard it said that the firm was liable 
to be adjudged banki-upts at any time. It 
seems that in this case also the endorsements 
had been made upon the promise of Le Clercq 
to give a mortgage of indenmity upon his 
real estate, but the promise was, if possible, 
less definite than that to Ford. There was no 
property sptcified, and no attempt made to 
procure the mortgage until a day or two be- 
fore the assignment. I think that Uhrig 
must have known at this time that the firm 
was in extremis. 

3. As to the mortgage to John W. Steinber- 
gen, administrator, in 1871, Steinbergeu hav- 
ing in his hands $1,000, belonging to the es- 
tate of Joseph Spencer, loaned the same to 
the Le Clercqs, taking their note endorsed 
by Eosena Le Clercq, their" mother. The 
note was made payable a year from date, but 
we think the evidence shows that it was in- 
tended for an investment; that there was no 
desire or expectation that it would be prompt- 
ly paid, and, in fact, Stehibergen told the 
firm, before the year was up, that the note 
might run another year. In May, 1873, the 
interest being due, he called for it. Le 
Clercq told him that he was a little pressed 
at that time, but would pay in a few days. 
Calling a second time, and not getting it, he 
requested a mortgage, and after some delay 
a mortgage was executed and delivered to 
him, bearing date June 30th, 1873. I am not 
satisfied that Steinbergen had reason to be- 
lieve the firm was insolvent at the time tliis 
mortgage was given. Both LeClercq and 
Steinbergen deny it in most unequivocal and 
explicit language. The latter says, that he 
had heard they were embarrassed, but sup- 
posed and believed that their property would 
pay their debts. He says he does not re- 
. member hearing they could not get along, 
' but did hear it said that it would be better 
for them to make a sale of their mill. Ef- 
forts were then behig made to organize the 
joint stock company, and had not at that 
time failed. The only circumstance that 
would naturally put Steinbergen upon in- 
quiry, was the fact that he was director of 
the Point Pleasant Bank, which had taken 
a mortgage from Le Clercq on the 5th of 
May, to secure a note for §2,065, and it seems 
that he knew this mortgage had been taken. 
He swears, however, that his real reason for 
taking the mortgage was that he had under- 
stood that the endorser upon the note had 
been traveling, and had spent more than her 
income; that she was liable to become irre- 
sponsible, and he deemed it his duty as 
trustee to take additional security. As a mat- 
ter of fact, business men are usually more 
likely to look out for the security and safe 
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investment of money which they hold in a 
fiduciary capacity, than for that which be- 
longs to themselves individually. "We are dis-- 
posed to accept this theory of the case as the 
true one, and to sustain the mortgage. While 
the firm was undoubtedly somewhat embar- 
rassed at the time it was given, they were 
evidently struggling to meet their liabilities 
and Steinbergen had not, then, good reasons 
to believe they would not succeed. 

As to the claim of H. H. Menager, it ap- 
pears that on the 17th day of November, 
1869, Menager being the owner of certain 
real estate in West Virginia, sold the same to 
L. Le Clercq for $16,000, takmg in part pay- 
ment certain real estate in Gallipolis, at a 
valuation of $12,000. For the remaining 
fourth, Le Clercq gave his unsecured note. 
A settlement was had April 17, 1873, upon 
which there was found to be due $552. A 
new note was given for this amount, and as_ . 
the note is stiU unpaid, Menager claims a 
vendor's lien upon the land. The land was 
afterwards incumbered by a mortgage, taken 
without notice of "the vendor's lieif, and it is 
conceded that Menager's claim is subject to 
this mortgage. That the vendor has a lien 
upon land sold for the purchase money, is 
now too well settled to admit of any doubt. 
Repeated adjudications of the supreme courts 
of Ohio and of West Virginia have firmly es- 
tablished the principle in those states. Tier- 
nan V. Beam, 2 Ohio, 383; Neil v. Kinney, 
11 Ohio St. 66; Brush v. Kinsley, 14 Ohio, 
24; Edwards v. Edwards, 24 Ohio St. 411; 
Boos V, Ewing, 17 Ohio, 500; Bedford v. Gib- 
son, 12 Leigh, 332; Sinnett v. Cralle's Adm'r, 
4 W. Va. 600. No security having been taken 
for the purchase money, we see nothing to 
indicate that the lien has been waived. The 
assignee, taking the property as he does, sub- 
ject to all just liens, will be required to pay 
the amount of this claim, after payment of 
the mortgage. 

As to claim of Roman Menager. He also 
claims a vendor's lien upon the woolen mill 
property in Gallipolis. The facts are sub- 
stantially as follows: On September 7, 1870, 
Menager sold an undivided one-third of this 
property to the Le Clercq brothers, in con- 
sideration of which they secured to him by 
mortgage upon their property $16,000, as a 
part of the consideration, and for the residue 
thereof agreed to pay and discharge all in- 
debtedness that then existed against Menager 
growing out of a firm partnership existing be- 
tween the Le Clercqs and him. For this cove- 
nant Menager took no security or indemnity. 
At the time of this sale there existed an in- 
debtedness growing out of the former partner- 
ship to one Samuel Couch for $1,178, for which 
Menager was liable. On January 12, 1875, 
he was compelled to pay this indebtedness 
which then amounted to $1,374.33. For this 
amount he asks a lien upon the property. It 
is admitted that by reason of a clause in the 
deed hereinafter mentioned the other mort- 
gagees took with notice of this lien, if any 
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such existed. There can he no pretense of 
a lien so far as the ?16,000 is coneemed, for 
which an independent mortgage was talien. 
While the receipt of a personal note, bond, or 
other obligation of the vendee is clearly no 
waiver of lien, the receipt of the obligation 
of a third party, or the taking of a mortgage 
upon the property sold, or upon any other 
property, constitutes a waiver. 

We think there is no implied lien in favor 
of the vendor for the remainder of the con- 
sideration, viz. the payment of that propor- 
tion of the debts for which Menager was 
liable. There is a marked distinction be- 
tween a conveyance as for money paid with a 
sepai-ate security for the price, whether by 
covenant, bond, or note, and a conveyance ex- 
pressed to be in consideration of a covenant 
entered into by the purchaser. Where, as a 
part of the consideration of the deed, there is 
a covenant to perform some collateral under- 
taking, especially if the time of the perform- 
ance or the amount to be paid is indefinite, 
or dependent upon a contingency, there is no 
lien. In Clarke v. Royle, 3 Sim. 499, A. con- 
veyed an estate to B., in consideration of B. 
entering into the covenant contained in the 
deed, for paying an annuity to A., and three 
thousand pounds io certain persons in the 
event of B. marrying, and it was held the 
covenant did not create a lien on the estate. 
"The deed plamly marks out that the consid- 
eration on the one side was the conveyance of 
the estate, and on the other the entering into 
the covenants." In Parrott v. Sweetland, 3 
aij'-lne & K. 655, a vendor, in lieu of the 
price of three thousand pounds, agi-eed to ac- 
cept an annuity of one hundred pounds for 
the joint lives of her intended husband and 
herself, in case the purchaser should so long 
live, the purchaser engaging that his per- 
sonal representatives should within three 
months after his decease, in certain events, 
pay a further sum of three thousand pounds. 
This was held to be not a seeuiity, but a sub- 
stitution for the price, and the lien of the 
vendor on the land was discharged. See, 
also, Buekland v. Poeknell, 13 Sim. 406. In 
Brawley v, Catron, 8 Leigh, 522, by agree- 
ment between the vendor and vendee of 
land, the vendee engaged, in consideration of 
the land, to pay off certain debts of the ven- 
dor, and to support him during his life, and 
two of his daughters until their marriage. 
Held, the agreement for supporting the ven- 
dor and his daughters constituted no lien 
upon the land. In McKillip v. AIcKillip, 8 
Barb. 552, where A. conveyed land to B., and 
in consideration thereof B. covenanted with 
A. to support and maintain him and his 
lunatic son, the covenant was held to create 
no lien upon the land in favor of the son. 
In discussing the question of the vendor's 
lien, the court observed: "The doctrine 
should not be extended beyond the vendor 
and vendee, and privies in estate or in law, 
and then only for unpaid purchase money. 
Where a covenant of the vendee is substi- 



tuted for the purchase money, or as a mode 
of payment of -the price of the land, the land 
should be held discharged of the lien." In 
Patterson v. Edwards, 29 Miss. 67, a convey- 
ance was made in consideration of the ven- 
dee's assuming to pay the principal and in- 
terest on certain notes, and it was held the 
lien was lost. "If the obligation consist of 
a collateral covenant, or be for the discharge 
of a liability to a third party, no lien is re- 
tained when the conveyance is absolute; and 
where the obligation of the vendee to dis- 
charge such liability appears to be substi- 
tuted for the purchase money, the lien is 
lost" Had this deed been made simply in 
consideration of the sum of ?16,000, and of 
the agreement of the vendee to pay the debts 
for which Menager was liable I should find 
no difficulty in holding there was no lien. It 
is insisted, however, that as the conveyance 
was made subject to the payment of these 
debts, there is thereby created a condition 
subsequent, for the breach of which there 
exists a right of re-entry, and consequently a 
lien. The recital of the consideration of the 
deed is, "Subject to his proportion of the 
debts and liabilities of said firm, so fully and 
entirely that said Francis L. Le Clercq'and 
James A. Le Clercq stand in the place of 
Roman Menager thereto, taking his interest 
in and being liable for said interest's share 
of the losses, debts and liabilities of said 
firm." The habendum clause is as follows: 
"The said Francis L. Le Clercq and James 
A. Le Clercq, assuming and agreeing to pay 
my said interest's share of the debts and lia- 
bilities, of the said firm, to have and to hold 
my said interest, being the undivided one- 
third part of the property, real, personal, and 
mixed, above described unto the said Francis 
L. Le Clercq and James A. Le Clercq, their 
heirs and assigns; but subject to said inter- 
est's share of the debts and liabilities of said 
firm of Le Clercq & Co., which interest's 
share thereof the said Francis L. Le Clercq 
and James A. Le Clercq agree to pay and 
bear." 

It is insisted that this is a grant upon a 
condition subsequent and that upon the non- 
performance of this condition, the grantor 
has a right to re-enter without exnress reser- 
vation of such right, and consequently a 
right of lien. While it is very doubtful 
whether the defendant has a right to avail 
himself of this condition under the allega- 
tions of his answer, as this objection was not 
made by the complainant upon the argument 
or in his brief, I feel authorized to take the 
question in consideration. It is frequently a 
matter of great difficulty to determine wheth- 
er words of this nature. Inserted in a grant, 
are to be construed as qualifications of the 
estate granted, running with the land, or 
merely as personal covenants, binding only 
upon the grantee. With some hesitation we 
have come to the conclusion that the words 
in this deed were intended to create a condi- 
tion subsequent. In Heist v. Baker, 49 Pa. 



[17 Fed. Cas. page 1175] 



(Case No. 10,022) NASH 



St 9, the deed contained tLe provision, "un- 
der and subject to the payment" of a sum 
of money at the decease of a widow, to the 
children named, and it was held the pur- 
chaser took subject to an express lien for the 
amount In Wolveridge v. Steward, 3 Moore 
& S. 561, also 1 Cromp. & M. 654, certain 
premises were assigned, subject to the pay- 
ment of rent and to the performance of cove- 
nants and agreements reserved and contained 
in the original lease. It was held that the 
lessee was not liable in an action of covenant 
upon the grant, and that the words "subject 
to payment of rent," etc., were words of qual- 
ification, and not of contract So, also, in 
Sanborn v. Woodman, 5 Gush. 36, a condition 
in a deed of land subject to a mortgage that 
the grantee should indemnify the grantor 
from the pajmaent of the principal and inter- 
est secured by mortgage, was held to be brok- 
en by failure to pay interest when due, and 
that the grantor on paying the interest might 
immediately enter upon the land for breach 
of "condition. In Stone v. EUis, 9 Gush. 
95, a deed contained the following clause: 
"The above premises are subject to mortgage, 
etc., and are conveyed upon the condition 
that the said grantee, his heirs and assigns, 
do assume and pay the same debt" It was 
held to create an estate upon condition, 
which, if not performed, would entitle the 
grantor to enter for a forfeiture. See, also, 
Tayl. Landl. & Ten. § 372; Kline v. Bowman, 
19 Pa. St, 34. It is true that in this case 
there is no right of re-entry in terms re- 
sei-ved, but this seems to be unnecessary 
where the condition of a grant is express. 
Washb. Real Prop. bk. 1, c. 14, § 15; Gray v. 
Blanchard, 8 Pick. 291; Jackson v. Allen, 3 
Cow. 220; Wheeler v. Walker, 2 Conn. 201. 
It seems to follow from these authorities that 
the right to re-enter for nonperformance of a 
condition subsequent creates a lien upon the 
premises, which may be enforced in this pro- 
ceeding. Stephenson v, Haines, 16 Ohio St 
478. Under all the circumstances, we think 
that Menager must be held to have a lien 
upon the premises, and inasmuch as the sub- 
sequent mortgages took with notice of his 
rights, contained in the original deed, he 
must be prefen-ed to these mortgagees, so far 
as an undivided one-third of this property is 
concerned. 

We do not wish to be understood as ex- 
pressing any opinion with regard to the suffi- 
ciency of the bill in this case. We have not 
had occasion to pass upon a bill praying, as 
this does, for the cancellation of separate 
mortgages upon distinct parcels of property, 
owned by different persons, none of the de- 
fendants apparently having any common in- 
terest in the question litigated. We assume 
that the litigation is amicable, at least so far 
as the form of the proceeding is concerned, 
or a demurrer would have been interposed by 
some of the twenty-three defendants for mul- 
tifariousness. A decree will be entered in 
conformity with this opinion. 



Case No. 10,0SS. 

NASH V. The THEBES. 

[12 Hunt. Mer. Mag. 82.] 

District Court, D. Massachusetts. Sept., 1844. 

Pilotage— Right to Fees under Massachusetts 

Statute— Vessels Passixg thkouqh Hakboks. 

[1. Under the Massachusetts statute regulat- 
ing the pilotage of vessels (Rev. St e. 32, §§ 1&- 
22), and the regulations made by the commis- 
sioners thereunder, a pilot of Boston Harbor, 
who tenders his services to vessels bound for 
Lynn or Dorchester, which reject the same, is 
not entitled to the pilotage fee, although such 
vessels must necessarily pass through parts of 
Boston Harbor, it appearing that they would 
not stop therein, and that if the pilot's services 
were accepted, he would leave the vessel while 
under way, and before she was moored.] 

[2. The regulations made by the commission- 
ers pursuant to the statute are of the same force 
as if they had been incorporated into it] 

[3. It is not the mere clearance for a port, but 
being actually bound into it that imposes on a 
vessel the obligation to pay a pilot] 

This was the case of a libel by Nash, a 
duly-commissioned pilot for the port of Bos- 
ton, against the schooner Thebes. It appear- 
ed that the libellant hailed the schooner The- 
bes, a foreign vessel, bound from Digby to 
Ijynn, outside the line drawn from Harding's 
Rocks to the Outward Graves, and from 
thence to Nahant Head, and ofCered his ser- 
vices as a Boston pilot, which were refused 
because she was bound to Lynn. He subse- 
quently twice spoke the same vessel outside 
the same line, when bound from Digby to 
Dorchester, and offered his services as a Bos- 
ton pilot, which were refused because she 
was bound to Dorchester. Lynn and Dorches- 
ter have respectively harbors, not within the 
harbor of Boston; but in order to reach 
them, it is necessary to pass some distance 
within the line above described; and it was 
testified by an experienced Boston pilot that 
he considered Boston Harbor, to extend to 
that line, because it was named in the stat- 
ute and regulations rejecting pilotage, and 
. that a Boston pilot on board a "Vessel bound 
to Lyim would leave her at a point some dis- 
tance within that line, called the northwest 
head of Lynn, and, if bound to Dorchester, at 
a point some distance within that line, near 
Thompson's island. The libellant claimed 
full fees as a Boston pilot, for the several 
times his services were tendered. 

SPRAGUE, District Judge. In the case of 
Com. v. Ricketson, 5 Mete, [aiass.] 412, it 
was held that the 11th section of the 32d 
chapter of the Revised Statutes of Massachu- 
setts applied to the port of Boston; and that 
a pilot whose services are refused," when duly 
tendered to a vessel bound into that port, is 
entitled to full fees. It is agreed that the 
words "port" and "harbor," as used in the 
act, are synonymous. Was this vessel bound 
into the port or harbor of Boston, within the 
meaning of the law, so as to entitle the libel- 
lant to his stated fees as a pijot? The stat- 
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ute lias neither prescribed the fees, nor de- 
fined the duties of pilots for the harbor of 
Boston, but has left that to be done by certain 
commissioners, who are authorized to appoint 
and commission pilots, and to make regula- 
tions respecting pilotage. Rev. St. c. 32, §§ 
15-22. The commissioners have established 
the fee to be paid for piloting a vessel lite 
the Thebes into the harbor of Boston, and 
one of the regulations is as follows: "It 
shall be the duty of every pilot, after having 
brought a vessel Into the harbor of Boston, 
to have such vessel properly moored in the 
stream, or secured to a wharf, at the option 
of the master, within twenty-four hours after 
the arrival of said vessel, if the weather 
permits, without extra charge." Regulations, 
No. 8. The duty to be performed is entire, 
and the fee prescribed supposes the perform- 
ance of the whole duty, including that of se- 
curing the vessel to a wharf, or mooring her 
in a place of safety. These regulations made 
pursuant to the statute, are of the same force 
as if they had been incorporated into itj and 
they do not contemplate a case in which only 
a part of the sei'vice can be performed with- 
in the harbor of Boston, and where it must be 
completed in another port In the present case, 
if the track of the Thebes, in going to Lynn 
and Dorchester, would be over waters which 
may, for any purpose, be deemed within the 
limits of Boston Harbor, it does not appear 
that there was any anchorage or any place 
used as a harbor for repose or security, or 
where a vessel could be moored in safely, in- 
any part of such track. And it is proved that 
she would pass beyond the limits of Boston 
Harbor before she could be moored or secured 
in the poxt to which she was bound; and if 
she had taken the libellant on board, he 
would have left her while still under way to 
her port of destination, and she must have 
sought another pilot for the residue of the 
voyage. Suppose a Lynn pilot, duly commis- 
sioned by the governor, tmder the statute, 
should take charge of a vessel bound to Lynn, 
outside the line from Harding's Rocks to the 
Outward Graves, and thence to Nahant Head, 
the construction contended for by the libel- 
lant would compel the master to pay a Bos- 
ton pilot also, and that, too, for the service 
of perhaps but a moment; for if it be said 
that, within the strict letter, a vessel is bound 
into Boston Harbor if she be about to cross 
any of its waters, it may also be said that 
she is bound out of that harbor the instant 
she enters it, and the services of a Boston 
pilot would no longer be required for the 
purpose of bringing her into it. Another re- 
sult of that construction would be, that a 
Lynn pilot, who should merely conduct a ves- 
sel from sea, directly to his own* poirt, would 
incur the penalty imposed by the 23d section 
of the statute for piloting a vessel into Boston 
Harbor. Such construction is not required 
either by the language of the act, or its gen- 
eral scope and policy, and ought not, I think, 
to be adopted. The Thebes was cleared for 
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Boston, but was in fair tmth bound to Lynn 
and Dorchester respectively, and actually 
proceeded directly to those ports. It is usual 
at Digby to clear for Boston, although bound 
to those other ports, and there is no sufficient 
ground to presume that any fraud or evasion 
was intended. It is not the being cleared for 
a port, but being actually bound into it, that 
imposes on a vessel the obligation to pay a 
pilot. Libel dismissed, with costs. 
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Case Wo. 10,0S3. 

The NASHVILLE. 

[4 Biss. 188.3 1 

District Court, D. Indiana. May, 1868. 

Shipping — Public Regitlations — Pesalty^How 
Recovered — Revence liAws. 

1. A prosecution for a penalty under the third 
section of the act of July 4, 18tj4 [13 Stat. 390], 
regulating the carriage of passengers on steam- 
ships. &c., must be by action of debt, and not a 
hbel in rem. 

2. Revenue laws are those laws only whose 
principal object is the raising of revenue, and 
not those under which revenue may incidentally 
arise 

In admiralty. 

Alfred Kilgore, TJ. S. Dist. Atty., and C. E. 
Marsh, for the United States. 
Hanna & Knefler, for defendants. 

McDonald, District Judge. The libel in 
this case was filed by the United States on 
the 27th of September, 1867. It charges that 
on the 3rd of August, 1867, at Evansville, 
Indiana, a port of delivery, the steamboat 
Nashville, being subject to enrollment and 
license imder the laws of the United States, 
and engaged in navigating the Ohio river 
along the shores of Indiana, and carrying 
cabin and steerage passengers for hire, and 
being wholly propelled by steam, and being 
temporarily moored at the Indiana shore in 
that city, while in the regular course of a voy- 
age on said river, violated the revenue laws 
of the United States, by her master and own- 
ers then and there failing and neglecting "to 
place or keep in any conspicuous place in 
said vessel a duly certified copy of the paper 
or document required by law to be placed 
and kept, and known as the inspector's cer- 
tificate, and described as such, and defined 
also by sections 9 and 25 of the act of con- 
gress entitled 'An act to provide for the bet- 
ter security of the lives of passengers on 
board of vessels propelled in whole or in part 
by steam, and for other purposes,' approved 
August 30, 1852, in a place where such copy 
of said certificate would have been most like- 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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ly to be seen by the steerage passengers of 
«ald vessel." 

Tlie libel claims, that, by reason of said 
facts, the steamer is subject to a penalty of 
one hundred dollars, and is liable to be seized, 
summarily proceeded against, and holden for 
the payment of that sum. And it prays that 
SL warrant for the arrest of the boat issue ac- 
•cordingly, &c. 

On the filing of the libel, a warrant was 
issued on which the marshal seized the 
■Steamer, and held her till the owner ob- 
tained a re-delivery of her by executing a 
bond under the provisions of the act of 
aiarch 3, 1847 (9 Stat 181). 
' The owner of the boat now appears, and 
demurs to the libel. In support of the de- 
murrer it is argued that the present pro- 
■ceeding is fatally defective, as being a libel 
in rem, whereas it should have been an ac- 
tion of debt. Whether this objection is 
valid, must depend on the act of congress on 
which the proceeding is founded. 

The act on which the libel is framed is 
that of July 4, 1864 (13 Stat, 390). The third 
section of that act provides, "that hereafter 
there shall be delivered to masters or own- 
ers of vessels three copies of the inspector's 
•certificates, directed to be given them by col- 
lectors or other chief officers of the customs 
by the 2oth section of the act entitled 'An 
-act to amend an act entitled "An act to pro- 
vide for the better security of the lives of 
passengers on board of vessels propelled in 
whole or in part by steam; and for other 
purposes," ' approved August 30, 1852, one of 
which copies shall be placed, and at all 
times kept, by said masters, or owners, in 
some conspicuous place in the vessel, where 
it will be most likely to be discovered by 
steerage passengers, and the others as now 
provided by law; and the penalty for neg- 
lecting or refusing to place and keep up such 
additional copy shall be the same as is pro- 
vided by the said 25th section in the other 
cases therein mentioned." 

The twenty-fifth section referred to in the 
section above cited is as follows: 

"That the collector or other chief officer of 
the customs shall retain on ffie all original 
certificates of the inspectors required by this 
act to be delivered to him, and shall give to 
the mister or owner of the vessel therein 
named, two certified copies thereof, one of 
which shall be placed by such master or 
owner in some conspicuous place in the ves- 
sel, where it will be most likely to be ob- 
served by passengers and others, and there 
kept at all times; the other shall be re- 
tained by such master or owner, as evi- 
dence of the authority thereby conferred; 
and if any person shall receive or carry any 
passenger on board any such steamer not 
having a certified copy of the certificate of 
approval, as required by this act, placed and 
kept as aforesaid; or who shall receive or 
carry any gunpowder, oil of turpentine, oil 
of vitriol, camphene, or other explosive burn- 



ing fluids, or materials which ignite by fric- 
tion, as freight, on board any steamer carry- 
ing passengers, not having a certificate au- 
thorizing the same, and a certified copy there- 
of placed and kept as aforesaid; or who 
shall stow or carry any of said articles at a 
place or in a manner not authorized by such 
certificate, shall forfeit and pay for each of- 
fense one hundred dollars, to be recovered by 
action of debt in any court of competent 
jurisdiction." 10 Stat. 71. 

The inspector's certificate referred to in 
the sections above cited is a certificate of 
the seaworthiness of the vessel, and by the 
ninth section of the act last aforesaid, is re- 
quired to be annually obtained. 10 Stat. 
63-C5. 

If we consider the two sections above cop- 
ied separately from all other legislation on 
the subject, I think that we must draw from 
them the following deductions: 

First, That both of them contemplate a 
personal penalty and judgment, and not a 
judgment in rem. The twenty-fifth section 
expressly declares that the recovery shall 
be "by an action of debt" It is singular 
enough that the verbs— "shall forfeit and 
pay"— in the twenty-fifth section, have gram- 
matically no nominative. Whether the "mas- 
ter or owner," or the "steamer" shall forfeit 
and pay, is not repressed. So, the third sec- 
tion—the section on which this prosecution is 
founded— does not in terms declare who shall 
pay the penalty. It merely says, that "the 
penalty for neglecting and refusing to place 
and keep up such additional copy shall be 
the same as is provided by said 25th section." 
But I think it very plain that the twenty-fifth 
section intends that the master or owner 
shall incur the penalty, and not the steamer; 
and that the construction of the third section 
must, in this respect, follow that of the twen- 
ty-fifth." 

Secondly. By the twenty-fifth section it is 
perfectly clear that the action must be in 
debt and not in rem; and, as the third sec- 
tion provides that the penalty "shall be the 
same as is provided by the said tn'enty-fifth 
section," I think it a fair deduction that the 
form of action shall also be the same. It is 
true that the section does not say that the 
form of action shall be the same, but only 
that the penalty shall be the same. But as 
the third section does not fepressly say any- 
thing about a form of action, and as, upon 
general principles, where a statute creates a 
penalty and fixes the amount, debt will lie 
for it; it seems to me fair to conclude that 
congress, as these two statutes are in pari 
materia, meant to give the same form of ac- 
tion in relation to both. I think, therefore, 
that, if no other act of congress controls this 
question, debt will lie for penalty under con- 
sideration. For, "if a statute prohibit the do- 
ing of an act under a penalty of forfeiture 
* ' * and do not prescribe any mode of 
recovery, it may be recovered in this form of 
action." 1 Chit PL 101. In this case, how- 
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ever, taking the two sections in question to- 
gether, and irrespective of any other act, I 
think that these sections do prescribe the ac- 
tion of debt And, if so, then the rule will 
apply that when a statute creates a penalty 
and prescribes a remedy, that remedy alone 
can be pursued. Stevens v. Evans, 2 Bur- 
rows, 1152. 

It is insisted, in support of the libel, that 
the eighth section of the act of July 18, 1866 
(14 Stat 180), authorizes an action in rem in 
the present case. That section provides, 
"that in any case where a vessel, or the own- 
er, master, or manager of a vessel, shall be 
subject to a penalty for a violation of the 
revenue laws of the United States, such ves- 
sel shall be holden for the payment of such 
penalty, and may be seized and proceeded 
against summarily by libel to recover such 
penalty, in any district court of the United 
States having jurisdiction of the offense." 

This section is decisive of the regularity of 
the present proceeding, if the offense charged 
in the libel is "a violation of the revenue 
laws of the United States." But is the third 
section of the act of July 4, 1804, a "revenue 
law" within the meaning of said eighth sec- 
tion? 

The act of July 18, 1866, is undoubtedly a 
revenue law. But that is not the question. 
The question relates to the act of July 4, 
1864, and especially to its third section on 
which this libel is founded. It is certain that 
this third section makes no provision what- 
ever touching revenue. The act itself is en- 
titled "An act further to regulate the car- 
riage of passengers in steamships and other 
vessels." And, consisting of 10 sections, it 
contains no provision of any kind concerning 
j'evenue. The act, indeed, refers to and 
amends various sections of prior acts, found 
in 5 Stat. 306; 10 Stat 71, 715, 719. But 
not one of these sections relates to the Unit- 
ed States revenue, nor do the acts in which 
they are found. On the contrary, all these 
acts concern the protection of the lives of 
passengers on steamers, 

Bouvier, in his Law Dietionarj^ defines 
revenue to be "the income of the government 
arising from taxation, duties, and the like." 
"Revenue laws" within the meaning of the 
section above cited from the act of July 18, 
1866, should, then, mean laws relating to 
the income of the government, arising from 
taxation, duties, and the like. 

The seventh section of the first article of 
tlie national constitution provides that "all 
bills for raising revenue shall originate in 
the house of representatives," I suppose 
that "bills for raising revenue" are, when 
passed, "revenue laws" within the meaning 
of the eighth section of the act of July 14, 
1866. It may, therefore, throw light on the 
question under consideration to ascertain 
what has been the construction of said con- 
stitutional provision. It is certain that the 
pi-aetical construction of this provision by 
congress has been to confine its operation to 



bills the direct and principal object of which 
has been to raise revenue, and not as in- 
cluding bills out of which money may inci- 
dentally go into the treasury, or revenue in- 
cidentally arise. 

What bills are properly "bills for raising 
revenue," in the sense of the constitution, 
has been .matter of some discussion. A 
learned commentator (Tucker) supposes that 
every bill, which indirectly or consequential- 
ly may raise revenue, is, within the sense of 
the constitution, a revenue bill. He there- 
fore thinks, that the bills for establishing 
the post office, and the mint, and regulating 
the value of foreign coin, belong to this class, 
and ought not to have originated (as in fact 
they did) in the senate. But the practical 
construction of the constitution has been 
against this opinion. And, indeed, the his- 
tory of the origin of the power, ah'eady sug- 
gested, abundantly proves, that it has been 
confined to bills to levy taxes in the strict 
sense of the words, and has not been under- 
stood to extend to bills for other purposes, 
which may incidentally create revenue. No- 
one supposes that a bill to sell any of the 
public lands, or to sell public stock, is a biU 
to raise revenue, in the sense of the constitu- 
tion. Much less would a bill be so deemed 
which merely regulated the value of foreign 
or domestic coin, or authorized the discharge 
of insolvent debtors upon assignment of 
their estates to the United States, giving a 
priority of payment to the United States in. 
case of insolvency, although all of them 
might incidentally bring revenue into the 
treasury. Story, Const. § 880. 

Counsel for the libel argue that all acts of 
congress regulating commerce, and naviga- 
tion, and the carriage of passengers by water, 
are revenue laws, as they all, more or less, 
incidentally touch the interests of 'the United 
States treasury. And so they hold that, since 
by an act of congress the master or owner of 
a steamer must pay a certain sum of money 
for the inspector's certificate already alluded 
to, which money goes into the treasury, and 
since the gist of this action is the failure to- 
put up in a certain place in the steamer 
Nashville a copy of that certificate; and since 
a part or the whole of the penalty sued for 
in this case will, if recovered, go into the 
treasui-y; therefore the law creating the pen- 
alty is a revenue law. But I cannot assent 
to this logic. I think it is too subtle. The 
thread of the argument is "long drawn out" 
and very attenuated. To me it appears that 
the obvious meaning p.nd common sense of 
the thing is that the eighth section of the 
act of July 18, 1866, in employing the phrase, 
"revenue laws," intended those laws— and 
those only— which upon their face are plain- 
ly designed to raise revenue- The act on 
which this libel is founded was evidently not 
passed with any such design. Its sole de- 
sign clearly was the protection of the per- 
sons and lives of steamboat and steamship 
passengers. 
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Many other questions have been raised on 
tlie argument of this demurrer. But the con- 
clusion above arrived at renders a notice of 
them unnecessary. I am of opinion that the 
action in this ease ought to have been debt; 
•that a libel in rem does not lie in it; and 
that the libel must be quashed and the suit 
dismissed. 
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NASON et al. v. UNITED STATES. 

[1 Gall. 53.] 1 

Circuit Court, D. Massachusetts. May Term, 
1812. 

Sale— BiLi, of Sale— Cojjsthuotios— Question 
OP Laiv. 
The court have a right to instruct the jury 
as to all questions of law growing out of the 
facts of the cause. The construction of a bill 
of sale is a question of law* 

[Error to the district court of the United 
States for the district of Maine.] 
At law. 

O. Jackson, for plaintiff in error. 
G. Blake, for the United States. 

DAVIS, District Judge. The bill of ex- 
ceptions in this case is grounded on an al- 
leged error of the district judge, in Maine 
district, before -whom the cause was tried, 
in his direction to the jury, in two particu- 
lars: 1. As to the operation of a bill of sale 
of a moiety of the offending vessel, from 
Maxwell to [Benjamin] Nason, one of the 
plaintiffs in error. 2. In regard to the evi- 
dence respecting Atkinson, the other plain- 
tiff in error. 

In regard to the first exception, it does 
not appear to be relied on by the counsel 
In this court, and it undoubtedly belonged 
to the judge to declare his opinions relative 
to the legal effect of the bill of sale in ques- 
tion in application to the action. As to the 
second objection, when this record was read, 
the court had an impression, that the judge 
had directed the jury, as to the weight of 
evidence, and that he had so far interfered 
with their exclusive province. But on a 
careful examination of the whole record, it 
does not appear, that the direction of the 
judge was erroneous. He declared and de- 
livered an opinion to the jury (says the bill 
of exceptions), "that the several matters so 
produced and proved were sufficient to prove 
the issue aforesaid, on the part of the plain- 
tiffs." It is not imderstood, that the judge 
declared the said several matters to be prov- 
ed. That must be supposed to have been 
left to the jury to determine, unless admit- 
ted. But the bill of exceptions seems to ad- 
mit the said matters to have been proved, 

1 [Reported by John Gallison, Esq.] 



and the judge must be considered as only 
declaring their legal operation. So with re- 
spect to Wells. The judge declares, "that 
Wells ought by law to be considered as the 
said Atkinson's agent, in all concerns re- 
specting said vessel and cargo." The ques- 
tion appears to have been, as contemplated 
and embraced in the direction given by the 
district judge, not as to the existence of the 
acts of Wells; they must be considered as 
left to the jury to determine, or so- fully 
proved, that they were not questioned. But 
the direction ought to be viewed as declar- 
ing the legal operation and extent of those 
acts. This it was competent to the judge to 
direct, and to declare, if such were his opin- 
ion, "that the acts of Wells ought to be 
considered as the acts of Atkinson." That 
the court is to judge of the law, and the jury 
to determine facts, is a rule so familiar, and 
so generally respected, that I do not recol- 
lect a writ of error grounded on its alleged 
violation. In summing up a cause to a jury, 
many facts are often so clearly proved, or 
remain uncontested, that the judge assumes 
them as a basis of argument, without sug- 
gesting to the jury their known and unques- 
tionable right that they are to determine as 
to the truth of the facts alleged. But an 
ultimate reference to the opinion of the jury, 
as to any such facts; is always understood 
to be implied. If tlie court, in their direc- 
tion, should undertake to give a decided 
opinion, as to the truth of an alleged fact, 
which is contested, it would undoubtedly be 
wrong, from its probable influence on a jury, 
though the right of the jury, notwithstanding 
such direction, would remain unimpaired. 
But from a full view of the record in this 
case, the court cannot infer, and ought not 
to presume, that the district judge did thus 
exceed his legitimate authority. The fair 
and just construction is, that he merely de- 
clared the legal operation of facts proved, 
and which the biU of exceptions admits to- 
have been proved. Judgment affirmed. 



Case ISTo. 10,025. 

The NASSAU. 

[Blatchf. Pr. Cas. 198.] i 

District Court, S. D. New York. July, 1862, 

PiiACTiOE IN ADMiBALTr— Prize— Pekishing Con- 
dition—Sale Pending Hearing. 

On a motion for the sale of a cargo pending 
the hearing, on the ground that it is in a perish- 
ing condition, the judgment of the prize com- 
missioners, founded on their inspection, as evi- 
denced by their report, will prevail, unless con- 
trolling evidence is produced counteracting their 
juderment. A sale ordered in this ease. 

Jn admiralty. 

BETTS, District Judge. On Saturday last^ 
motions were made in behalf of the libel- 
lants, upon two reports of the prize commis- 

1 [Reported by Samuel Blatchford, Esq.] 
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sioners, supported, in respect to the vessel, 
by tlie affidavit of the marshal, and in rela- 
tion to the arms, by the deposition of Orison 
Blunt, stating that, in the opinion of the 
commissioners, and on their examination and 
personal inspection, the rifles laden on board 
the prize vessel Nassau are deteriorated by 
swettage and rust from water, and that the 
vessel is rapidly leaking, and is kept afloat 
with difficulty, and that both the vessel and 
her cargo of arms are in a perishing con- 
dition. The reports advise the court that, for 
the causes aforesaid, the said vessel and arms 
should be immediately sold, which recom- 
mendations of the commissioners the United 
States attorney moves the court to have 
carried into effect. Mr. Edwards, on the 
part of the claimants, opposes the motion 
for the sale of either the vessel or the arms, 
upon a report of one of the port wardens, 
that, in his opinion, the leakage of the ves- 
sel is not such as to render her state a per- 
ishing one, and because neither portion of 
the seized property having been yet con- 
demned, the court ought not to deprive the 
claimants of their rights to the property in 
kind, in ease it be acquitted on trial of the 
charges on which it was captured as prize. 

It appears to the court that, in a case of 
speculative differences of opinion between 
witnesses, whether the condition of property 
seized as prize "be perishing or perishable, 
or deteriorating in value," the judgment re- 
ported to the court by the commissioners 
shotild prevail, unless controlling evidence 
is produced counteracting their judgment; 
this matter being very pointedly placed by 
congress under their supervision. There is 
no such proof furnished in this instance. 
The balance of evidence, in particularity and 
precision, is in concurrence with the report 
of the commissioners, and the strong terms 
of the act (Act March 25, 1862, § 1 [12 Stat. 
374]), would indicate that the proceedings 
of the court should be greatly guided by the 
judgment of these officers, who are specially 
charged with the duty of ascertaining and 
making known to the court these particulars. 
The general argument against the expediency 
of subjecting property to peremptory sale 
before condemnation or trial must yield to the 
provisions of positive law. It does not lie 
with the court to prejudice the manner in 
which the prize commissioners shall conduct 
their possession or management of prize 
property before sale. The facts now laid 
before the court are, in my judgment, abund- 
antly sufficient to authorize the sale of the 
vessel and the arms specified in these mo- 
tions. An order for such sale will be entered 
accordingly. 

[NOTE. A decree of forfeiture and condem*- 
nation was entered against the prize on De- 
cember 11, 1862. Case No. 10,026. This was 
affirmed upon appeal to the circuit court Case 
unreported, but see Case No. 10,028. At a sub- 
sequent date the district court refused a spe- 
cial fee sought to be taxed for the benefit of" 
counsel for captors. Id. 10,027. Harlan and 



others, who had made repairs on the Nassau in 
1860, filed their libel against her. The case 
was first heard upon motion of libelants for an 
order directing sale of vessel because of her per- 
ishing condition. Id. 6,066. The United States 
intervened, claiming prize> and setting up the 
proceedings in prize court. Upon this interven- 
tion the libel was dismissed. Id. 6,067. An 
appeal was taken in the last case to the circuit 
court, where the decree dismissing the libel was 
affirmed. Id. 10,028. This was again affirmed 
upon appeal to the supreme court. 4 Wall. (71 
U. S.) 634.] 



Case ITo. 10,026. 

The NASSAU. 

[Blatchf. Pr. Cas. 271.] i 

District Court, S. D. New York, Dec. 11, 1862. 

Prize— Violation' of Blockade— Contuabasd 
Articles. 
Vessel and cargo condemned for an attempt 
to violate the blockade, and for being engaged 
in transporting to an enemy port articles contra- 
band of war. 

[This case was first heard upon motion of 
libelants for an order to sell cargo as being 
in a perishing condition. Case No. 10,025.] 

BETTS, District Judge. The proofs in this 
case show that the vessel, registered as Eng- 
lish, evaded the blockade of the port of Wil- 
mington, N. C, on the 1st of May, 1862, with 
a cargo of cotton and other produce of the 
enemy's country, destined to Nassau, N. P.; 
that at Nassau she immediately took on board 
a lading consisting of arms and ammunition; 
and that on the 22d of the same month she 
departed therefrom with such contraband car- 
go, and with papers by which her destination 
purported to be St. John, N. B., but took her 
course directly for Wilmington again, and 
was captured by the United States ship-of- 
war in its vicinity, and in the act of attempt- 
ing to enter said port. The vessel, and car- 
go, with several of the officei"s and crew, were 
sent to this port A libel was filed July 12, 
1862, and a claim in behalf of British sub- 
jects was filed July 29 last, claiming the vessel 
and cargo to be British property, by the Brit- 
ish vice-consul at this port, with his test oath 
attached, verifying the prize to be British 
property, according to the best of his knowl- 
edge and belief, derived from his position 
in the consulate, and from conversations with 
the officers and crew of the vessel. The ves- 
sel had a British certificate of registry, exe- 
cuted May 16, 1862, to Augustus John Ad- 
derly, at Nassau, N. P. She was built in 
New York in 1851. No bill of sale or paper 
transfer of her at the time of registry is 
produced. The bills of lading and clearance 
were made out on the 21st of May, as were 
also the shipping articles, at Nassau, for St, 
John, N. B, The master, the mate, the en- 
gineer, and the fireman, parcel of the ship's 
company, and three passengers on board, were 
examined on preparatory interrogatories. Up- 
on the proofs, it is clearly shown that the 

1 [Reported by Samuel Blatehford, Esq.] 
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owners of the vessel and her lading, and the 
ship's company, -well knew of the existence 
of the war, and of the hlockade of the port 
of Wilmin^on, when the vessel departed from 
that port on her last previous voyage, and 
when she attempted to re-enter it at the time 
of her capture; that on hoth occasions she 
was acting with an intention to violate the 
tdodiade, and that on the last occasion she 
was transporting to Wilmington articles con- 
trahand of war. It is, therefore, not requi- 
site to detail more minutely the particulars 
of the proofs, or the doctrines of public law 
which deterroine the guilt and confiscability 
of the' property. 

A decree of condemnation and forfeiture 
of the vessel and cargo is rendered. 

This decree was affirmed, on appeal, by the 
circuit court, November 18, 1863. [Case unre- 
ported, but see Case No. 10,028.] 

[NOTE. The court at a subsequent date 
Tefused a special fee bill in behalf of the counsel 
for the captors. Case No, 10,027. Harlan and 
others, who had made repairs on the Nassau 
in 1860, filed their libel against her. The case 
was first heard upon motion of libelants to sell 
vessel as in perishing condition. Case No. 6,- 
066. The United States intervened in this suit, 
and set up the prize proceedings as a bar to the 
libel. It was so decided, and the libel dis- 
missed. Case No. 6,067- From this decision 
an appeal was taken to the drcuit court, which 
affirmed the decree dismissing the libel. Case 
No. 10,028. This was agjun affirmed upon ap- 
peal to the supreme court 4 "Wall. (71 U. S.) 
634.] 
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The NASSAU. 

[Blatchf. Pr. Cas. 601.] i 

District Court, S. D. New York. Jan. 17, 1864. 

PmzE— Pkactice — Fee Bill— Compensation op 
CouNSEir— For what Employed. 

1. The fee bill of February 26, 1853, dis- 
cussed, in its application to prize suits. 

2. The prize acts of March 25, 1862 (12 Stat. 
375), and July 17, 1862 (12 Stat. 608), consid- 
ered as affecting fees to counsel for the captors. 

3. Congress intended, by these acts, that the 
employment of counsel in prize cases, in order 
to warrant their compensation out of the prize 
fund, should be for the assistance of the district 
attorney, and in protection of the interests of 
the captors in common, and should be authorized 
or recognized by the secretary of the navy. 

4. The court in this case refused to charge on 
the prize fund the bill of costs of a counsel em- 
ployed by the captors, who did not bring himself 
within this rule. 

[This case was first heard upon motion of 
libelants to sell cargo as in a perishing con- 
dition. Case No. 10,025. Subsequently a de- 
cree of condemnation was entered. Case 
No. 10,026. It is now heard upon the ques- 
tion of taxation of costs.] 

BETTS, District Judge. As some novel 
questions of law and practice have arisen in 

1 [Reported by Samuel Blatchford, Esq.] 
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this ease, the court has reserved the dispo- 
sition of them for a few days in order to 
have an opportunity to state the reasons gov- 
erning the decision rendered. . Should the 
present condition of the law on the subject 
remain, and prize captures continue to be 
brought before the coiui;s for adjudication, it 
may become important to the profession to 
understand the principles upon which the 
adjustment of costs in cases similar to this 
will be made by the court. 

The above suit was instituted July 12, 
1862, conformably to the usual course of 
practice, in the name of the United States, 
and by the attorney of the United States of 
this district officially. In form and charac- 
ter, it is an action within the admhralty 
cognizance of this court, and under the sole 
superintendence and control of the district 
attorney (1 Stat 92, § 35; 2 Stat 761, § 6; 10 
Stat. 166, § 3; 12 Stat 375), over which no other 
officer possesses any legal control, except it be 
conferred by statutory authority. In the prog- 
ress of the suit, as appears by the papers on 
file, Mr. Amoux, Mr. Sandford, and Mr. Upton, 
counsellors of the comrt, became concerned 
as counsel for the captors in the cause, un- 
der retainer directly, either by the command- 
ing officers of the capturing vessel or by the 
secretary of the navy. The action was plac- 
ed upon the trial docket of this court at the 
November term thereafter, and was brought 
to a final hearing at the December term, 
1862, and the vessel and cargo were then 
condemned and forfeited as prize of war by 
decree of the court. The district attorney, 
Mr, Upton, and Mr. Sandford have each pre- 
sented bills of costs in their own behalf for 
substantially the same items of services in 
the suit in conducting it from its inception 
to its termination, claiming the right to have 
those costs adjusted and paid to them in the 
character of counsel for the libellants, under 
the provisions of the third section of the act 
of congress approved March 25, 1862. Mr. 
Amoux has not as yet formally presented 
his bill in that capacity, although he has 
made known to the court his relation to the 
cause. The bills of costs prepared by the 
district attorney and Mr, Upton have been 
heretofore adjusted by the court and, it is 
presumed, have been regularly acted upon 
by the accounting officers of the government 
That of Mr. Sandford. now under considera- 
tion, stands upon circumstances distinguisha- 
ble in important particulars from the claims 
of the district attorney and Mr. Upton, and 
their allowance supplies no authority or prec- 
edent, determining the course to be followed 
in respect to other officers of the court, hold- 
ing only the relation of counsel for individ- 
ual captors. The differences will be further 
adverted to subsequently. Counsel, merely 
in that character, have no provision made 
for them in the standing fee bUl, regulating 
their fees or costs in suits in court, and ei- 
ther fixing the amount or the mode of re- 
covering the same. 10 Stat 161. District 
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attorneys are recognized therein in transact- 
ing the usual business of a suit, only in the 
capacity of attorneys, and are compensated 
as such. Id. § 1. That statute has been 
generally understood to have codified into 
positive enactments the vague allowances of 
costs to the officers of court designated in 
the act, and to have annulled the system for 
some time prevailing in the federal courts to 
compensate legal services by fees given at 
discretion by the courts. The'Sret section 
expressly declai-es that the compensation 
fixed by statute shall be in lieu of all other 
rates or modes of allowance in the courts of 
the United States, resei"ving the right to so- 
licitors, attorneys, and proctors to bargain 
with their clients, and receive, in addition to 
taxable costs, such reasonable satisfaction as 
may be agreed between the parties, or may 
be in aceordaKce with general usage within 
the state where the services are rendered. 
By sections 3 and 5 all contradictory provi- 
sions of law are repealed; and it would be 
difficult, since the passage of that fee bill, 
to uphold any rate of charges for law serv- 
ices, resting upon the usage or practice of ad- 
miralty or prize courts, vai-iant from the ex- 
isting fee bill. 

The argument in support of the bill of 
costs submitted to me for approval proceeds 
mainly on the assumption that the costs 
claimed are granted by the third section of 
the act of March 25, 1862, If this position 
be tenable, the claimant is of course relieved 
from the restrictions of the fee bill of 1853, 
and stands upon the ground of quantum mer- 
uit, or upon the mle of custom or usage, as 
to the rate of his counsel fee, so far as that 
guide may yet exist in this court on the sub- 
ject. The act of March 25, 1862, has not yet 
been the subject of judicial interpretation in 
this respect, that I am aware of. It is pain- 
fully obscure in some of its vital provisions. 
The face of the third section does not limit 
the number of suitors who may come into a 
prize litigation individually, and be guaran- 
teed their expenses out of the general fund 
on condemnation of the prize, whether they 
personally, or the vessel with which they 
were connected, had any concern in the cap- 
ture or not; and the question must arise 
whether the court can avoid I'eeognlzing each 
man of a crew, or of a squadron, or of an en- 
tire fleet, as a competent party to be repre- 
sented in court by counsel, and compelling 
compensation to such counsel without regard 
to the necessity of his aid or its intrinsic val- 
ue. In this particular instance, three dis- 
tinct counsel claim to be representatives of 
two officers of the capturing ships. They 
show no express appointment from any oth- 
er individual. No authority from the sub- 
officers and crews appeai-s upon the files em- 
powering those two pei-sons to intervene and 
represent the body of captors, nor any that 
would entitle the other men composing the 
equipages of the capturing vessels to place 
themselves in the same attitude with those 



officers, and come into the suit in their own 
right, as captoi-s. Mr. Upton alone acts un- 
der an appointment embracing the rest of 
the crew. By virtue of the act of July 17, 
1862, the seeretai-y of the navy authorized 
Mr. Upton to act in behalf of the unrepre- 
sented crew, which in this case is the whole 
of them. Official letter of the secretary of 
the navy of September 6, 1862. The lan- 
guage of the third section authorizes the 
fund to be charged with counsel fees for "the 
i counsel for the captors." Can the command- 
i ing officers of separate ships claim to them- 
i selves a right to these fees without authentic 
j powera of attorney from each member of the 
crew? or can they, virtute officii, represent 
j the whole crew, and collect their distributive 
j shares out of the prize proceeds? These and 
1 other uncertainties are not solved by the 
! terms of the law, and must, therefore, be de- 
j termined by legal construction of the mean- 
I ing and purpose of the legislature. If that 
j intention falls to be disclosed in the enact- 
I ment itself, it may be sought in concurrent 
legislation in pari materia, and the more di- 
rectly coincident in point of time a concur- 
rent enactment may follow, the more Im- 
pressive and effective it will become as a 
key of Interpretation. On the 17th of July, 
I in the same session, congress passed an ena- 
j bling or declaratory clause respecting the 
j prosecution of prize suits, providing, among 
I other things, that "the secretary of the navy 
is hereby authorized to appoint an agent, or 
to employ counsel when the captors do not 
j employ counsel themselves, In any ease in 
which he may consider it necessary, to assist 
the district attorneys and protect the inter- 
ests of the captors, with such compensation 
as he may think just and reasonable." 12 
Stat. 608, § 12. This authority was execut- 
ed hy the secretary of the navy in the offi- 
cial letter above referred to. The secretaiy 
enumerates several conditions accompanying 
the appointment— "that of furnishing such 
information as the department may require 
in relation to cases pending or to be brouglit 
before the court,"" and "that the services 
would be expected to continue in every case, 
without further charge, until a termination 
of judicial proceedings." In reading togeth- 
er the concurrent clauses of these two acts, 
a strong implication is afforded that con- 
gress meant that the retainer and employ- 
ment of counsel in prize causes, in order to 
warrant them compensation out of the prize 
fund, should be for the assistance of the dis- 
ti-iet attorney in the suit, and in protection of 
the interests of the captors in common; and, 
in that way, and in so far as they are act- 
ing under the recognition and authority of 
the secretary of the navy, either by his di- 
rect selection, or their employment by the 
captors themselves, in cases in which he may 
consider it necessary, they would be entitled 
to compensation as provided in the law. The 
act of March 3, 1863 (12 Stat. 760, § 4), re- 
pealing and explaining the prior enactments 
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referrea to on this subject, affords strong 
eyidence that the prior provisions were only 
intended to cover and be "confined to com- 
pensation for such services as may* be render- 
icd necessary by reason of the captors having 
interests conflicting with those of the United 
States, and proper, in the opinion of the 
court, to be represented by separate counsel 
from those representing the United States." 
I do not consider that the legislation of 
congress in regard to prize suits has annulled 
the principles of practice governing admi- 
ralty cases, and also equity 'and common 
law actions. The courts possess and will 
exercise their inherent powers to restrain, 
in cases presenting numerous parties pos- 
sessing common rights of action or defense, 
the crowding of the pleadings and records 
of the court with multitudes of persons not 
necessary to determine the rights in litiga- 
tion. Neither will parties be permitted 
to encumber and embarrass the proceedings 
of the courts by the introduction of needless 
numbers of proctors, solicitors, or attorneys 
into the control of, or interference with, the 
actings of the courts. A suitor may un- 
doubtedly employ, at his own expense, at- 
torneys or counsel at his discretion, but the 
court, when appealed to, must prevent the 
burden of such charge being transferred to 
and placed upon the subject in litigation, 
arbitrarily, at the discretion of particular 
suitors. I think that this suit, having been 
commenced in the name of the district at- 
torney, and Mr. Upton, under the appoint- 
ment of the secretary of the navy, having 
assisted in conducting the prosecution, from 
its institution, in favor of the captors, and 
having had the adjustment and payment of 
Ills costs therefor out of the proceeds of the 
prize, prior to the presentation of Mr. Sand- 
ford's bill of costs for allowance, and no 
order of the court, or of the secretary of 
the navy, having been previously made, con- 
necting him, as counsel for the captors, 
with the suit, his claim cannot be lawfully 
adjusted by the court and charged upon the 
fund. Under these circumstances, his re- 
tainer, by the captors named, was a per- 
sonal one, and they are individually liable 
to him, if at all, for his professional services. 
In that respect, such services may be emi- 
nently valuable to captors. Unjust and un- 
reasonable charges brought against the fund 
may be defeated or diminished; the claims 
of competitor captors, or their counsel may 
be avoided; and the proceeds of the prize 
within the jurisdiction of the court may, 
through the watchfulness and diligence of 
the counsel for the captors, be protected 
from important losses through illegal dis- 
bursements in its collection or keeping, or 
improvident delays on the part of agents 
who hold if in possession without prompt 
-distribution. It is those extrinsic acts of 
supei-vision and control which it must gen- 
■erally be most useful to have wisely and 
-actively performed for captors by their coun- 
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sel; and the court cannot intend that con- 
gress meant that each captor should be en- 
titled to appoint counsel ad libitum, who 
should receive a full bill of costs out of 
the prize fund. 

The written argument submitted by Mr. 
Sandford in this case was able and satis- 
factory. My certificate to his bill of costs 
is not withheld because of the inadequate- 
ness or want of force and pertineucy of the 
argument, but on the ground that I do not 
consider his legal relation to the cause as 
authorizing the court to tax his costs against 
this fund. The distinction between the efli- 
cacy of the consent of the district attorney 
to the taxation of the gross bill of costs to 
Mr. Sandford, and the assent of the same 
officer to the taxation of Mr. Upton's costs, is, 
that the latter holds his connection with the 
suit directly through statutory appointment. 
It is proper to remark, that although I de- 
cline to allow Mr. Sandford's costs against 
the proceeds in court in this suit, without ex- 
ceptions to the items charged in the bill, I 
do not mean to be understood as passing 
any opinion upon the legality or justness of 
those allowances. Those questions have 
never yet arisen before me for judicial de- 
termination. An allowance for compensa- 
tion to the United States attorney has been 
adjusted by the court, in obedience to the 
peremptory terms of the third section of the 
act of March 25, 1862, but on the construc- 
tion of all the laws applicable to the subject 
that he could not be paid, by virtue of the 
taxation and because of his services in prize 
cases, any sum exceeding his official salary; 
and, in respect to the counsel appointed by 
the secretary of the navy, his compensa- 
tion was fixed, under the statute, by that 
officer, and was not originally taxable by the 
court. The question will, therefore, be open 
for adjudication before the court, in any 
cases arising on the taxation of costs to 
counsel for captors in prize suits, unaffected 
by any previous action of the comrt. 

The ' opinion of the court in the present 
case, therefore, is, that the costs demanded 
by Mr. Sandford are not taxable by the 
court against the fund in this suit 
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The NASSAU. 

[Blatchf, Pr. Cas. 665.] i 

Ch-cuit Court, S. D. New York. Nov. 18, 1863.2 

Pkize~Bt What Authohitt Seized — How Held 
— Liens. 

1. Property seized as prize of war under the 
law of nations is discharged from all latent 
liens or incumbrances, and in this respect is dis- 
tinguishable from property seized as forfeited 
under the municipal laws of a state. 

1 [Reported hy Samuel Blatchford, Esq.] 

2 [Affirmed in 4 Wall. (71 U. S.) 634.] 
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2. Vessels and cargoes seized for a violation 
of the laws of blockade, or as enemy property, 
are prize of war under tlie law of nations, and 
not under municipal authority. 

3. Decree of the district court, refusing to rec- 
ognize a lien upon the vessel for repairs made 
and materials furnished prior to the war, af- 
firmed. 

[Appeal from the district -court of the 
United States for the Southern distarict of 
New York.] 

In admiralty. 

NELSON, Circuit Justice. The Nassau 
was captured on the 28th of May, 1862, by 
the steamer State of Georgia, while attempt- 
ing to break the blockade of the port of 
Wilmington, North Carolina. The vessel 
has been sold [Case No. 10,026], and a great 
portion of the cargo, consisting of arms and 
military equipments, has been appraised and 
turned over to the government. Harlan and 
others intervened in the eomrt below, and 
claimed a lien upon the vessel as material 
men, and for repairs made upon her at their 
yard in Wilmington, in the state of Dela- 
ware, in the summer of 1860. The amount 
claimed is some $10,000 and upwards. It 
is admitted that property seized as prize of 
war, under the law of nations, is discharged 
from all latent liens or incumbrances, and, 
in this respect, is distinguishable from prop- 
erty seized as forfeited under the mmaicipal 
laws of a state. The learned counsel for 
the claimants has, with great industry and 
ability, sought to bring the case of the 
seizure of the Nassau within the latter cate- 
gory; but, after the judgment of the court 
in the case of The Hiawatha [Case No. 
6,451], and especially after a stat-e of civil 
war was recognized by the war-making 
power under the constitution, there can be 
no well-founded doubt that vessels and car- 
goes seized for a violation of the laws of 
blockade, or as enemy property, are prize 
of war under the law of nations, and not 
under municipal authority. This vessel was, 
as we have seen, captured as late as May, 
1862. The case of the claimants is, no doubt, 
a hard one. The remedy, however, is not in 
the courts, but in an appeal to the govern- 
ment, in whose hands are the proceeds of the 
vessel. Decree below affirmed. [Case No. 
6,067.] 

[The decree in this case was affirmed upon 
appeal to the supreme court. 4 Wall. (71 U. S.) 
634. See note to Case No. 10,026.] 
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Case KTo. 10,0S9. 

The NATHAN HANNAN. 

District Court, S. D. Florida. March 11, 1839„ 

Salvage — Vessel Lost — Cargo and Material. 
Saved — Amount of Salvage. 

[Cited in Pent v. The Ocean Belle, Case No. 
10,961, as an instance in which salvage of 45- 
per centum was allowed, the amount saved be- 
ing small.] 

[This was a libel by Philip Baker and 
others against the cargo and materials of 
the ship Nathan Hannan for compensation, 
for salvage services.] 

Winer Bethel, for libellants, 
S. J. Douglas, for respondent. 



MARVIN, District Judge. This ship be- 
ing lost in this case and the materials sold 
for §1,682,14, and the cargo appraised at 
?2,872.2o, making an aggregate of $4,559.- 
39. It is ordered, and decreed, that the libel- 
lants have and recover in full compensa- 
tion for their services, forty-five per cent, 
upon the net value of the property saved by 
them; the net value to be ascertained by 
deducting from the gross value the wharf- 
age, storage, labor bills in landing and 
storing the cargo and reshipping it, mer- 
chants' commissions, and other charges; 
and upon the payment of said salvage, costs, 
and charges, the marshal restore said cargo 
to the master of said ship, for and on ac- 
count of whom it may concern. 



NATHANIEL HOLMES, The (MILLS v.). 
See Case No. 9,613. 



Case "No. 10,030. 

The NATHANIEL HOOPER. 

[1 Hunt. Mer. Mag. 331.] 

District Court, D. Massachusetts. 1839. 

Geseral Average — Jettison — Affreightment— 

Full Freight — Part Profits — Charter Party 

— Cargo Liable to Deteriorate. 

The ship Nathaniel Hooper sailed from Ha- 
vana, in the island of Cuba, in June, 1838, 
with a cargo of sugars, to be carried to St. 
Petersburgh, via Boston. In the course of 
the voyage, about the 8th of July, 1838. she 
struck on the South Shoal, so called, of Nan- 
tucket Island, and was there left by the mas- 
ter and crew, after an unsuccessful jettison 
of part of the cargo, aboui: one thousand 
boxes of sugar. She was left by her cap- 
tain, and in this situation, being discovered 
by the brig Olive Chamberlain, a mate and 
part of the crew thereof were placed on 
board. The ship had suffered by striking on 
the shoal and leaked badly. She was put on 
the course for Boston, and afterwards fell in 
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Tvith a fishing schooner, the Climax, from 
•which the assistance of an additional crew 
was obtained, and the ship then reached Bos- 
ton about the 11th of July, and before the 
master himself arrived, Tvho came round by 
land. She was immediately libelled for sal- 
vage, and the cause was heard by Judge 
Davis, of the district court of the United 
States. The evidence in the case was very 
voluminous, making nearly one thousand 
folio pages, and eight days were occupied in 
reading it. 

jNIessrs. Mason, 0. G. Loring, Betton, 
Ohoate, Bartlett, and Brigham, for salvors. 

0. P. & B. R. Curtis and Blair & Parsons, 
for respondents. 

DAVIS, District Judge, made a decree, giv- 
ing to the salvors one-half of the nett pro- 
ceeds, reserving some points, made by the 
owners and insurers, arising out of the al- 
leged misconduct and perjiu^y of a portion of 
the salvors, as bearing upon another part of 
the case, and to be decided when the ques- 
tion of the division of the salvage was con- 
sidered. The opinion was quite brief. The 
judge decided that the Nathaniel Hooper, 
though not derelict when the master and 
crew first left her, because they left with 
the purpose of return, yet became derelict 
when the master and crew afterwards gave 
up the pursuit of her, in the belief that she 
had sunk. And, being thus a case of dere- 
lict, he felt bound by recent decisions to ap- 
ply the rule of one-half, as he considered this 
rule now so firmly established as to leave 
the court almost without a discretion in the 
matter, unless there were manifest reasons 
for reducing the salvage, of extraordinary 
force, which reasons he could not clearly 
perceive in this case. From this decree the 
owners and insurers claimed an appeal. But 
the parties subsequently agreed among them- 
selves upon the amount of salvage, and the 
decree of the district court was modified ac- 
cordingly, to the effect that, the whole sum 
to be awarded as salvage of the ship and 
cargo should be $25,000, and that a further 
sum of $2,000 should be charged on the 
funds in court for fees of the libelants' coun- 
sel, whereof the sum of $1,000 was to be 
paid to the counsel of the libelants in the 
original libel, and a like sum of $1,000 was 
to be paid to the counsel of the libelants in 
the supplemental libel.i The costs of the 
cause to be charged on the funds in court. 



Case No. 10,031. 

The NATHANIEL HOOPER. 
[See Case No. 10,032.] 



I In the case of The Henry Ewhank [Case 
No. 6.376], decided in 1834 in this court, there 
were ten counsellors engaged, and they were al- 
lowed, hy consent of parties, $5,000. 
17FED.CAS.— 75 



(Case No. 10,032) NATHANIEL 
Case ITo. 10,032. 

The NATHANIEL HOOPER. 

[3 Sumn. 542; i 2 Law Rep. 133, 165. 1 Hunt, 
Mer. Mag. 334.] 

Circuit Court, D. Massachusetts. May Term, 
1839. 

ArPREIGOTMENT — GeSEKAL AvEKAGB — VOTAGE 

Waived— CoSTiuBOTioN — PtnzE Pkoceedings— 
Salvage — Deliveiiy of Ship — Detbriobation 
OP Cargo. 

1. Where a ship, bound from Havana to St. 
Petersburg, with a cargo of sugars, shipped in 
part on freight and in part on half profits, with 
a right to enter and clear at Boston, in order to 
obtain a clean bill of health, struck on the south 
shoal of Nantucket, and was there, after a jet- 
tison of part of her cargo, abandoned by the 
master and crew, and the ship afterwards float- 
ed off the shoal, and was met and brought into 
port by salvors, and there libelled for salvage; 
and the ship was there repaired and made ready 
for sea; but the cargo was in part sold on ac- 
count of damage, and part sold to pay duties, and 
part was delivered on bail to underwriters, and 
part was held in the custody of the court; and 
the ship was ready to take on board the cargo, 
if ready, but afterwards, owing to the admiralty 
proceedings, she was sold; Jidd, under all the 
circumstances of the case, that the full freight 
of the sugars, of which there was a jettison, 
for the voyage, was to be allowed as part of the 
general average to be home by the ship and car- 
go, and the freight, (pro rata), saved. 

[Cited in Hugg v. Augusta Insurance & Bank- 
ing Co., 7 How. (48 U. S.) 606; The Julia 
Blake, Case No. 7,578.] 

2. No freight was due upon the sugars, sold at 
Boston on account of damage and their perish- 
able nature; nor upon the sugars sold to pay 
duties; nor upon the sugars applied to pay the 
salvage. 

3. Full freight was not due for the voyage 
upon the sugars delivered to the underwriters; 
because the ship had been sold before they were 
delivered to them on bail by the court; and, 
taking all the circumstances, the case was to be 
treated as one, in which both the owners of the 
ship, and of this part of the cargo, had reluctant- 
ly acquiesced in waiving any farther prosecution 
of the voyage, as to that part of the cargo. 

[Cited in Sayward v. Stevens, 3 Gray, 104.] 

4. Full freight was not due for the voyage 
for the sugars in the custody of the court; 
because neither party was in any default on ac- 
count thereof, the detention being occasioned 
by the common calamity, and the proceedings 
for salvage; and the owners thereof never hav- 
ing been in a condition to re-ship them. 

[Cited in The Harriman* 9 WaU, (76 U. S.) 
172.] 

[Cited in Leckie v. Sears, 109 Mass. 428.] 

5. But a pro rata freight was due upon the 
sugars delivered to the underwriters, and up- 
on those detained in the custody of the court, 
for the voyage from Havana to Boston, upon the 
ground that there had been a mutual dispensa- 
tion, hy both parties, of any farther prosecution 
of the voyage. 

6. No claim for half profits was admissible, as 
the cargo never arrived at St. Petersburg, and 
non constat, that it ever would have arrived 
there, or if it had arrived, would have yielded 
any profit, the whole matter of profits resting 
in contingency. 

7. The freight, earned pro rata for the voyage, 
ought to contribute to the salvage with the ship 
and cargo. 

8. In general, freight for the entire voyage 
can only be earned by a due performance of the 

1 [Reported by Charles Sumner, Esq.] 
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voyage. The only acknowledged exception is, 
where there is no default or inability of the 
carrier-ship to perform the voyage, and the ship- 
owner is ready to forward them, but there is a 
default on the part of the owner of the cargo, 
or he waives a farther prosecution of the voy- 
age. 
[Cited in Donahoe v. Kettell, Case No. 3,980; 

Hart V. Shaw, Id. 6,155.] 
[Cited in Brown v. Harris, 2 Gray, 360; 
Bailey v. Damon, 69 Mass. t3 Gray) 94; 
Indianapolis Ins. Co. v. Mason, 11 Ind. 189; 
Libby v. Gage, 14 Allen, 263; Love v. Sort- 
well, 124 Mass. 446. Cited in brief in Rog- 
ers V. West, 9 Ind. 407.] 

9. Freight pro rata itineris is not ordinarily 
due, unless there has been a voluntary accept- 
ance of the cargo at an intermediate port; and 
not where there has been an acceptance from 
mere necessity, ocasioned by an overwhelming 
calamity or superior force. 

[Cited in The Joseph Farwell, 31 Fed. 848.] 

10. The doctrines of prize courts, in the ad- 
ministration of prize laws as to freight, are not 
generally applicable to cases of mere civil com- 
mercial adventures, or cases of civil salvage. 

11. The capture of a nejitral ship and carsro, 
if afterwards restitution is decreed, does not dis- 
solve the contract of affreightment; but, at 
most, it only suspends it during the prize pro- 
ceedings. 

12. A mere unlivery of the cargo during the 
voyage, occasioned by prize proceedings, or by 
an overruling calamity, does not absolve the car- 
rier ship from the obligation to carry the goods 
to the port of destination. 

[Cited in The Star of Hope, Case No. 13,312.] 

13. In case of prize proceedings, if a neutral 
ship, carrying a neutral cargo in no default, 
would earn her full freight, she must wait and 
be ready to take the cargo on to the port of des- 
tination, when restored; otherwise, at most [it 
seems), a pro rata freight only would be due. 

14. The cases where freight has been allowed 
in prize proceedings reviewed. 

15. Courts of admiralty have full jurisdiction, 
as incidental to cases of prize, and salvage, and 
other proceedings in rem, to decree freight to 
the ship owner in proper cases. 

16. Where proceedings in rem are had in the 
admiralty for salvage, neither party is bound to 
obtain a delivery of the ship and cargo on bail; 
and it is no matter of default on either side, to 
wait for the regular termination of the salvage 
proceedings. 

17. In suits for salvage, courts of admiralty 
will not ordinarily, without the consent of the 
salvors, deliver either ship or cargo on stipula- 
tion to the claimants, where, from the circum- 
stances of the case, it is apparent to the court 
that a proportion, and not a specific or gross 
sum, ought to be allowed as salvage. 

18. If the- cargo is liable to deteriorate or per- 
ish, or the ship to be injured by the delay inci- 
dent to the salvage proceedings, the proper 
course is to apply to the court for a sale thereof. 
It is not a matter of right of either party to have 
a delivery on bail in such cases. 

19. Where a charter-party contained cove- 
nants that the general owner should equip, viet- 
iial, man and sail the ship during the voyage, 
and carry the outward and homeward cargoes to 
their proper destinations, and the cabin and 
some part of the ship were retained by the own- 
er; held, that the general owner remained owner 
for the voyage, although the cargoes were on 
joint account of himself and the co-charterer. 

[Cited in Skolfield v. Potter, Case No. 12,925.] 
[Cited in Sheriffs v. Pugb. 22 Wis. 276; Swift 
V. Tatner, 89 Ga. 660, 15 S. E. 844.] 



20. Where the master agrees for a specific 
sum, half of a stipulated freight, to victual, 
man and navigate the ship on certain voyages 
under the direction of the owner, the master is 
not owner or part-owner for the voyage. 

[Cited in Hill v. The Golden Gate, Case No. 
6,491.] 

21. The shipper of cargo is not entitled to sal- 
vage earned in the voyage, unless the stoppage 
and deviation were autj^orized by him. Under 
other circumstances, his only remedy for any 
loss, occasioned by the stoppage and deviation, 
is against the master and owner. 

[Cited in The Colon. Case No. 3,024; The 
Persian Monarch, 23 Fed. 822, 823: The 
Dupuy de Lome, 55 Fed. 97; Compagnie 
Commerciale de Transport, etc., v. Charente 
Steamship Co., 9 C. C. A. 292, 60 Fed. 926.] 

22. The grounds, on which salvage is allowt'd 
to the owner of the ship, stated, and the dis- 
tinction between his case and that of the ship- 
per of the cargo commented on and explained. 

[Cited in The Camanche, 8 Wall. (75 U. S.) 
473; The Persian Monarch, 23 Fed. 822, 
823.] 

23. In salvage cases the general rule is, to 
decree all the costs and charges in the case to 
be borne and paid by the property saved, and ap- 
portioned among the claimants according to their 
respective interests. The only admitted excep- 
tions are, where the charges have been occa- 
sioned by the gross neglect or laches of the 
claimant, in which case they are to be borne by 
him; or where the right has been forfeited by 
the misconduct of the salvors, in which case the 
court refuse any allowance to them, and com- 
pel the guilty parties to bear their own costs, 
expenses and charges, 

[Cited in The Liverpool Packet Case No. 8,- 

407; The Dupuy de Lome, 55 Fed. 98.] 
[Cited in Merithew v. Sampson, 4 Allen, 195.] 

This was a suit for salvage, brought by ap- 
peal from the decree of the district court, 
awarding a salvage of one moiety of the ship 
Nathaniel Hooper, and cargo, to the salvors. 
After the appeal, the amount of salvage was 
adjusted between the libellants and the claim- 
ants, and the decree of the district court was, 
by consent, modified accordingly. The whole 
salvage awarded on the ship and cargo, was. 
by agreement, $25,000. The claim, now 
brought before the court, was that of the 
owners of the ship, for freight to be paid 
to them on the remainder of the cargo, not 
exhausted, by the claim for salvage, upon 
the ground of the ordinary lien belonging to 
the owners of the ship. The facts necessary 
to the understanding of the case, are as fol- 
low: Nicholson Broughton was the owner of 
three quarters of the ship, and John Bogar- 
dus, the master, was owner of the remaining 
fourth part. In the month of .Tune, 1838, the 
ship, being at Havana, in the island of Cuba, 
took on board a cargo of sugars, shipped by 
George Knight & Co., to be carried to St. 
Petersburg, via Boston, (the object of stop- 
ping at Boston being merely to obtain a clean 
bill of health.) part of the sugars being ship- 
ped for a specific freight, and part on half 
profits. By the bills of lading, part of the 
sugars (about one third) were consigned and 
deliverable to Messrs. Cramer Brothers, at 
St. Petersburg, or assigns, and the other two 
third parts to the order of Messrs. Holford 
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& Co. of London, or assigns. But the whole 
cargo was to be forwarded to Messrs. Cramer 
Brothers, at St. Petersburg, who were to sell 
the same, and hold the proceeds of two thirds, 
to extinguish the claims of Messrs. Holford 
& Co, on the same. The ship sailed on the 
voyage with the cargo, and in the course 
thereof, about the 8th of July, 1838, struck 
on the South Shoal, so called, of Nantucket 
Island, and was there left by the master and 
crew, after an unsuccessful jettison of part 
of the cargo, about 1,000 boxes of sugar. She 
afterwards floated ofiE the shoal, and went 
adrift to sea. In this situation she was dis- 
covered by the brig Olive Chamberlain, and 
the mate and part of the crew thereof were 
placed on board. The ship had suffered by 
striking on the shoal, and leaked badly; she 
was put on the course for' Boston; and after- 
wards fell in with a fishing schooner, the 
Climax, from which the assistance of an ad- 
ditional crew was obtained; and the ship then 
reached Boston about the 11th of July. Ad- 
miralty proceedings, in rem, were immediate- 
ly (on the next day) had against the ship 
and cargo for salvage; the cargo was unliver- 
ed; a survey thereof was directed by the or- 
der of the court; and the surveyor having re- 
ported, that a large part thereof was in a 
pei'ishable condition, it was ordered by the 
court, that all the damaged sugars should be 
sold; and they were accordingly sold on the 
17th of July, by the marshal of the district. 
On the 17th of July, upon the claim and peti- 
tion of the owners of the ship, she was or- 
dered to be delivered up to them upon stipu- 
lation to pay the salvage. The ship being so 
delivered up, and Broughton, who had pro- 
cured insurance on the freight and half prof- 
its, having abandoned his right thereto to 
the underwriters, they refused to accept the 
abandonment, but authorized him to go on 
and repair the ship. Messrs. Bates & Co., to 
whom the ship was consigned at Boston for 
entry and despatch (meaning for the purpose 
of obtaining a clean bill of health), were the 
agents of ilessrs. Cramer Brothers, in many 
commercial transactions, but were not their 
general agents. They had procured insur- 
ance on the one-third of the cargo consigned 
to Messrs. Cramer, from certain .insurance 
■companies in Boston, and on the 10th of July, 
abandoned the same to those companies, who 
accepted the same, and, within sixty days 
-afterwards, paid a total loss thereon. On 
the 30th of July, the ship being fully repair- 
ed, Broughton, with the consent of the under- 
writers, gave notice to Messrs. Bates & Co., 
■of Boston, that the ship was repaired and in 
readiness to receive the cargo of sugars to 
be carried forward to St. Petersburg. Messrs. 
Bates & Co. replied by stating, that they had 
no knowledge of the cargo of sugars, and had 
taken no cognizance thereof, except under 
the direction of the marshal. On the 7th of 
August, Slessrs. Broughton and Bogardus 
severally filed in the district court the claim 
and petition for freight, upon which the pres- 



ent controversy turned, in which the fore- 
going facts were in substance stated. On the 
8th of August, the libellants petitioned for 
an appraisement and sale of the tesidue of 
the cargo unsold, (the same being in the cus- 
tody of the court), upon which an order was 
passed, -on the 9th of October, by the com't, 
to sell so much thereof as should be sufii- 
cient to pay the duties and charges due there- 
on; and it was accordingly sold by the mar- 
shal on the 24th of October. On the 10th of 
August, Broughton addressed letters to the 
Suffolk Insurance Company, the Columbian 
Insurance Company, and to William S. Skin- 
ner, agent for certain foreign underwriters, 
of a similar purport to his letter of the 30th 
of July to Messrs. Bates & Co. At this time 
the companies had not accepted the aban- 
donment made to them respectively. On the 
7th of September, one half of the ship was 
sold by the ownei-s, and the other half on the 
26th of the same month. It is a fact, also 
stated in the case, that Broughton was the 
owner of the brig General Glover, which ar- 
rived in Boston on the 27th of July, which 
was a good coppered vessel, and could have 
carried on the cargo to St. Petei-sburg, the 
harbor of which port closes with ice in Octo- 
ber or November, and opens again in April or 
May of eveiy year. 

But to proceed with the historical facts. 
On the 2d of November, the Suffolk Insur- 
ance Company, the Columbian Insurance 
Company, and the Tremont Insurance Com- 
pany, of Boston, to whom the one third of 
the sugars had been abandoned, and the 
abandonment had been accepted, and the loss 
paid as above mentioned, applied by claim 
and petition, to have the same appraised and 
delivered to them upon stipulation, which 
was accordingly granted by the court, no ob- 
jection appearing to have been made thereto 
by any of the parties in interest before the 
court. On the 26th of February, 1839, 
Messrs, Bates & Co, addressed a letter to 
Broughton, for the owners of the ship, stat- 
ing, that they had received advices from 
Messrs. Holford & Co., of London, to have 
the sound remaining sugars shipped to St. 
Petersburg without delay, asking him to de- 
cide either to send them forward, or not, so 
that application might be made to the court 
accordingly for a delivery on appraisement 
for that purpose; to which Broughton replied 
on the 1st of March, declining to have any 
thing farther done on his part in the busi- 
ness. On the same day, Messrs. Bates & Co. 
made application to the court for a delivery 
to them of the residue of the sugars in the 
custody of the court, belonging to Messi*s, 
Holford & Co., and the imderwriters on their 
account; which application was refused by 
the court; and the sugars still remained in 
the custody of the court. On the loth of the 
same month, the insurance companies, which 
had underwritten upon the cargo, and Messrs. 
Bates & Co., for Holford & Co., intervened 
and made claim thereto, and answer to the 
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libels, in order to contest the claim to sal- 
vage. Tlie final decree of the district court 
in the premises was made on the 11th of 
May, 1839, from which the present appeal 
was taken. The answer to the claim for 
freight was not put in the disti-ict couit, the 
parties intending to appeal from the decree, 
and it was filed in this court hy consent of 
all paities. It contested the general claim to 
freight, and insisted, that, if any whatever is 
due, it ought to contribute to the jettison as 
a general average, and ought to contribute 
towards the salvage, the latter having been 
apportioned by the decree on ship and cargo 
only. 

Ohoate & Riley, for claimants. 
Mr. Blair, Mr. Parsons, and B. R. Curtis, 
for respondents. 

STORY, Circuit Justice. Such are the 
most material facts, in the present case, 
which are somewhat complicated, but all of 
which have been deemed important to be 
brought to the view of the court upon the 
present occasion. The question of freight 
has been accordingly argued under two as- 
pects: (1) Whether a full freight is due up- 
on any, and, If any, upon what part of the 
cargo; (2) if a full freight is not due, wheth- 
er a pro rata freight is due upon any, and 
if upon any, upon what part of the cargo. 
There is certainly a great deal of novelty 
in some of the circumstances, under which 
the claim is presented; and the law, which 
ought to govern it, is by no means satis- 
factorily established in any of the authori- 
ties. To a certain extent, however, there 
are principles, which may safely conduct us 
to the correct conclusion. 

Thereare one or two considerations present- 
ed by the case, which may be dismissed in a 
few words. In respect to the jettison of the 
cargo, it is clear, that it constitutes a case 
of general average, to be borne by the ship, 
freight, and cargo, ultimately saved; and 
of course in that contribution the entire 
freight of the cargo thrown overboard is 
to be added to the loss, as a part of the sac- 
rifice, and is to be allowed to the ship-own- 
ers. This is the settled course in the ad- 
justment of general average, and is so laid 
down in Lord Tenterden's work on the Law 
of Shipping. Abb. Shipp. (Am. Ed. 1829) pt. 
3, c. 8, § 16, pp. 358-360. In respect to the 
sugars, which were damaged, and brought 
in and sold on account of their perishable 
nature, they are not liable to pay any freight 
whatsoever. As to them the entire voyage 
neither was, nor in fact could have been, 
performed, but it was defeated by an over- 
whelming calamity', common to the whole 
adventure, which made the sale a sale from 
necessity at an intermediate port. In such 
a ease I conceive it to be now well settled, 
that no freight whatever is due. Many of 
the cases will be found collected in the text 
and the notes to the American edition of 
Abbott on Shipping, in 1829, pt. 3, c. 7, §§ 9- 
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f 17 f, and notes pp. 300-329. But the cases 
on which I mainly rely are Armroyd v. 
Union Ins. Co. 3 Bin. 437; Hurtin v. Union 
Ins. Co. [Case No. 6,942]; Callender v. Ins. 
Co. of North America, 5 Bin. 525; Gray v. 
Wain, 2 Serg. & R. 229; Marine Ins. Co- 
V. United Ins. Co., 9 Johns. 18G; Gaze v. 
Baltimore Ins. Co., 7 Cranch [11 U. S.] 358; 
Liddard v. Lopes, 10 East, 526; and Hunter 
V. Prinsep, Id. 378; and the learned Com- 
mentaries of Mr. Chancellor Kent. 2 Kent, 
Comm. (3d Ed.) lecL 47, pp. 228, 229. There 
has here been no voluntary acceptance of 
the damaged sugars at an intermediate port, 
dispensing with the farther carriage of them, 
but an involuntary sale from necessity, to 
prevent them from there perishing by a total 
loss. There is no principle, which woiild 
justify a pro ratia freight under such cir- 
cumstances. I am aware of the decision of 
Lord Stowell (then Sir William Scott), in 
the case of The Friends, Edw. Adm. 24G, 
the circumstances of which case are not 
very fully stated; and it does not appear, 
whether the sale of the ship and cargo, to 
pay salvage on a recapture, was involuntary, 
or with the consent of the parties interested. 
Certainly it does not appear, that the goods 
were perishable and sold from necessity. 
It is fair, however, to state, that bis lord- 
ship does not appear to have decided the 
case upon any such distinction; but upon 
the broad principle, that, as the loss arose 
from the common incapacity both of the- 
ship and the cargo to perform the voyage 
by reason of the blockade of the port of 
destination, equity suggested, that the loss 
should be divided; and he accordingly di- 
rected the ship and cargo to be restored up- 
on payment of a moiety of the freight for 
the voyage. The case, therefore, was dis- 
posed of upon circumstances not strictly ap- 
plicable to the present; for the sale of the^ 
ship and cargo seems not to have been held 
lawful or justifiable. I must also say, with 
all deference to so great a judge, that the- 
case does not stand upon principles entirely 
satisfactory. Certainly it is not consistent 
with the doctrine of the supreme court, in 
Caze V. Baltimore Ins. Co., 7 Cranch [11 U. 
S.] 358; and its authority, as far as ap- 
plies to the present ease, is overcome by his 
subsequent judgment in The Louisa, 1 Dod. 
317. 

In regard to the goods sold to pay the^ 
duties, it seems to me, that they fall under 
the like predicament. The sale was a natu- 
ral, if not a necessary, consequence, of the- 
common calamity, and the unlading and 
other proceedings at the intermediate port, 
where the salvage was decreed; and there- 
fore it was in a just sense proximate to the- 
original cause of the loss. The owners wer& 
in no default for the sale, and were com- 
pelled to submit to it, as an involuntary, and 
not as a voluntary act— to discharge the 
superior claim of the government. Under 
such circumstances, as they have not co- 
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Operated in the sale, they are not liable for 
any freight; not for a full freight, for the 
goods never were in a condition to be car- 
ried to St, Petersburg; and not for a pro 
rata freight, for the owners have not ac- 
cepted them at an intermediate port, or dis- 
pensed with their farther carriage. We can- 
not presume, that they have derived any 
advantage from the sale here; and if they 
have, it cannot found a right to a pro rata 
freight, but was accidental, and without voli- 
tion or election on their part. They were 
not bound to pay the duties out of other 
funds; and, indeed, it does not appear, that 
they had any other means on the spot to 
pay them. 

In regard to the goods sold to pay the sal- 
vage, or moneys advanced to relieve the car- 
go from the salvage, to the extent of the 
salvage, they are to be treated exactly as 
if tbey had been lost on the voyage; for in 
the eye of the law it is a loss of them pro 
tanto, to the extent of the salvage; and there- 
fore no freight whatsoever is due thereon. 
This doctrine was clearly settled in Luke v. 
Lyde, 2 Burrows, 882, where the owner had 
received his whole cargo, paying a moiety of 
their value as salvage; and Lord aiausfleld 
expressly held, that, to the extent of that 
moiety, the cargo was to be considered as lost; 
so that half the goods were considered as lost, 
and half saved. Whatever may have been 
the doubts, entertained upon other points de- 
cided in that case, upon this pomt it has never 
been doubted or denied, at least to my knowl- 
edge. Lord Mansfield there took notice of a 
doctrine, not improper to be brought under 
review in the present ease, that the salvors 
(in that case they were recaptors) are not 
bound to agree to a valuation, but might in- 
Bist upon having the goods actually sold, if 
they had pleased, and taken their share of 
the produce of the sale, and thereby there 
would have been a total loss to that extent. 
What he thus states is ordinarily true; and 
probably is rarely or never departed fi'om 
in the practice of courts of admiralty, unless 
by consent of the parties, where, from the 
circumstances of the case, the court clearly 
see that a proportion, and not a specific sum, 
ought to be allowed as salvage. 

In regard to the claim for half profits, it 
is wholly inadmissible upon general principles. 
The half profits which were to be allowed, 
were the half profits upon a sale at St. Peters- 
burg. The goods never have arrived there; 
and non constat, even independent of this 
calamity, that they ever could have arrived 
there, or when they had arrived there, if ever, 
what would have been the profits, if any. 
The whole qiaim, therefore, rests in mere pos- 
sibilities and contingencies, which are incapa- 
ble of being appreciated by a court of justice. 
The supreme court of the United States have 
on this account rejected the claim of profits, 
as an item of damages, even for a manifest 
tort committed on property, going on a foreign 
voyage, and intercepted by the wrongful act 
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of the captors. The Amiable Nancy, 3 
Wheat. [16 U. S.] 546, 560. 

A suggestion has also been made at the 
argument, that if the petitioners have any 
daim to freight, the daim cannot be enforced 
by this court, because the lien for the freight 
has been displaced by the superior right of the 
salvors, and by the property having been 
transferred, by the possession of the marshal, 
to the custody of the court; and besides, as 
to Broughton's share, it has been transferred 
by the abandonment to the underwriters on 
freight. This last consideration is disposed 
of by the fact, that at the time, when the 
petition was entered, the undei-writers on the 
freight had not accepted the abandonment. 
It was, therefore, rightfully filed to avail for 
the benefit of whom it might ultimately con- 
cern, like the claim of a trustee for his cestui 
que trust, or an assignor of a bond for the 
benefit of his assignee. The other grounds 
are egually untenable. The lien for freight, 
if any is due, is not displaced by the supei-ior 
lien for salvage; but, subordinate to that, it 
has full validity and operation. The posses- 
sion of the property by the court through its 
ofia.cers, is a possession protective of the inter- 
ests of all concerned, and not displacing the 
rights or lien of any party. Nothing in point 
of jxirisdiction is better founded, or in point 
of practice more extensively acted upon, than 
the rights of courts of admiralty to recognise , 
and enforce all claims to freight, and, indeed, 
all other liens attached to property in their 
custody. In such cases the court considers 
itself as bound as matter of duty, to act in 
rem for the beneflit of all concerned. See 
The Racehorse, 3 C. Rob. Adm. 101; The 
Martha, Id. 106, note; The Augerona, 1 Dod. 
382, 

The case, then, in the view, which I take 
of the matter, is reduced to the simple con- 
sideration, whether any freight is due upon 
the portion of the goods delivered to the under- 
writers, and on that which is still retauied in 
the custody of the court, or on either. And let 
us first consider, whether full freight is due. 
The general principle of the maritime law 
certainly is, that the contract for the conveyance 
of merchandise on a voyage is in its nature 
an entire contract, and unless it be completely 
performed by the delivery of the goods at 
the place of destination, no freight whatso- 
ever is due; for a partial conveyance is not 
within the terms or the intent of the con- 
tract; and unless it be completely performed 
by the delivery of the goods at the place of 
destination, no freight whatsoever is due, and 
the merchant may well say: "Non in haec 
faedera veni." ii'or this proposition no au- 
thorities need in the present state of law be 
cited, for it is established, as well upon prin- 
ciple, as authority. In Lord Tenterden's 
Treatise on Shipping (Abb. Shipp., Am. Ed. 
1829, pt. 3, c. 7, § 1, p. 273); and in Mr. Chan- 
cellor Kent's Commentaries (3 Kent, Comm., 
3d Ed., lect. 47, pp. 227, 223) it is laid down 
in broad terms; and in Caze v. Baltimore Ins. 
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Co., 7 Cranch [11 V, S.] 358. 362, the su- 
preme court fully recognized it, saying: 
"Freight in general is not due, unless the 
voyage be performed." Such, then, being the 
general rule, and the voyage not having in 
the present case been performed by the trans- 
portation of the goods to St. Petersburg, it is 
certainly incumbent upon those who assert the 
claim, to show, that it falls within the spirit or 
sense of some exception. There are eei-tainly 
exceptions to the general rule; but they all 
stand upon special and peculiar grounds. 
There are cases, where full freight is due, 
notwithstanding the goods have not arrived at 
the port of destination; and there are cases, 
where a pro rata freight is due, notwithstand- 
ing the like non-arrival. The latter will pres- 
ently come under consideration. The form- 
er is properly before us in the view of the 
case, which I propose now to discuss. And I 
think the whole of the cases, in which the 
full fi-eight is upon the ordinary principles 
of commercial law due, notwithstanding the 
non-arrival of the goods at the port of desti- 
nation, may be reduced to the single state- 
ment, ttiat the non-arrival has been occasion- 
ed by no default or inability of the carrier 
ship, but has been occasioned by the default 
or -waiver of the merchant-shipper. In the 
former case, the merchant-shipper cannot 
avail himself of his own default to escape 
from the payment of freight; in the latter 
case he dispenses with the entire fulfilment 
of the original conti'aet for his own interest 
and purposes. Thus, for example, if tlie 
goods be seized or detained at an intermediate 
port for the illegal conduct, or wrongful act, 
of the shipper, or if, at such intermediate 
port, he voluntarily insists upon receiving, and 
does receive his goods, the carrier ship being 
ready and able to caiTy them to their des- 
tination, there can be no doubt, that full 
freight is due for the whole voyage. I have 
said, that this is the result of the exceptions 
so far as they stand upon the ordinary prin- 
ciples of commercial law; and no case has 
been cited, where any of our courts of com- 
mon law or equity have held any different 
doctrine. In the intei-pretation of commer- 
cial contracts, the decisions of these courts 
are entitled to the fullest consideration and 
weight; for, in general, they guide, although 
they do not always control, courts of admiral- 
ty in the exercise of their own judgment 
in the interpretation of such contracts. See 
The Louisa, 1 Dod. 317, 319; The Isabella .Ta- 
cobina, 4 C. Rob. Adm, 77. I am aware, that 
in cases of prize and cases of capture and 
recapture, courts of admiralty have adopted 
some doctrines not seemingly hi exact ac- 
cordance with the doctrine above stated. But 
it is not safe or correct in many cases to rea- 
son from the peculiar doctrines arising out 
of the administration of international law and 
policy in courts of prize, to the ordinary exi- 
gencies of commerce, or the ordinary inter- 
pretation of common civil contracts. Courts 
of prize exercise a very peculiar and extensive 
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] jurisdiction sui genei'is, upon very enlarged 
I views, and a sort of international discretion, 
1 which do not belong to the common functions 
of other courts, or even of courts of admh'alty 
in the exercise of their jurisdiction, as in- 
stance courts. 

With these principles in view, let us con- 
sider the cases cited at the bar on the subject 
of full freight. The fii-st is the case of tlie 
The Racehorse, 3 C. Rob. Adm. 101, where a 
British ship was freighted from Liverpool in 
ballast to St. Martin's and Lisbon, to bring a 
cargo of fiuit to Ireland; and was taken on 
her return voyage by a French privateer oif 
Falmouth, and afterwards recaptured and 
brought in" to Falmouth. Upon the capture 
the master was taken out; and, owing to that 
fact, no claim was given into the court of 
admiralty for the cargo until the 17th of July, 
the ship having been restored by consent on 
the 2d of July; and restitution of the cfirgo 
was not decreed until the 16th of November. 
A claim was made for the full freight of the 
voyage, although the vessel refused to wait 
until the restitution of the cargo, the owner 
of the ship being dead, and his administrator 
declining to interfere. Lord Stowell (then Sir 
"William Scott) allowed the full freight, upon 
the ground that the ship was not bound to 
wait. Ont that occasion he said: "Something 
is to be conceded by way of accommodation; 
a reasonable time is to be allowed; and, if it 
is not allowed, a proportion of the freight is 
to be deducted. But I cannot say, that a ship 
shall wait all this time for the mere chance 
of taking on the cargo, if eventually it shall 
be restored. It is said, that the contract was 
totally dissolved; but by whose means hap- 
pened it that it was so dissolved? It was in 
no degree owing to the owner of the ship; but 
that the owner of the cargo was not ready 
to proceed. Though he acted as discharged 
from his contract, he is substantially entitled 
to the benefit of it. Upon these grounds, I am 
of opinion, that the ship is entitled to the 
wl;ole fi-eight." But lie deducted thei^efrom 
the contributory share of the freight for the 
salvage on the recapture. Now, with all pos- 
sible respect for this eminent judge, I cannot 
accede to the doctrine here promulgated, un- 
der any of its aspects, at least as applicable 
to ordinaiT cases of civil salvage. And I 
must also say, that the reasoning itself is not 
quite consistent throughout In the first place, 
it is an inadmissible assumption, that the 
capture dissolved the contract of affreight- 
ment. At most, it only suspended it; and it 
reattached upon the recapture. Recapture 
confei-s a title to salvage only, and restores, 
and does not extinguish, the rights of neu- 
trals, and, a fortiori, not the rights of fellow- 
subjects upon the admitted principles of the 
British laws. But if the contract were dis- 
solved by the common calamity of capture 
and recapture, the voyage being unperformed, 
how does that give any rights to the ship- 
owner, beyond those of the owner of the 
cargo? This dissolution- takes place, without 
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any default on. either side, by mere operation 
of law; and then the parties, as it seems to 
me, are entitled to stand in pari jm-e upon 
their contract. If the whole YOyage is not 
perfoi-med, the freight is not due. Lord 
Stowell himself admits, that the ship was 
bound to wait a reasonable time, after she 
was restored, or, othei-wise, a pro mta freight 
only would be due. But, if the contract was 
positively dissolved, and the cargo was not 
ready to proceed, what ground is there to say, 
that the ship-owner, being discharged from 
his contract, is boimd to wait an'hour? His 
rights, if any, are complete at the time of the 
dissolution of the contract. Surely he is not 
bound to wait to fulfil a duty, from which he 
is discharged. And, indeed, it does not strike 
,me, that there is the least difference, upon 
the principle stated by his lordship, whether 
the cargo was ready to proceed or not. If 
the ship was ready, and tbe contract was dis- 
solved, upon what grounds can the master be 
required to do an act, from which, as a, matter 
of conti-act, he is released? In the case of 
The Slai-tha, 3 C. Rob. Adm. 106, note, the 
same learn-ed judge granted full freight under 
the following circumstances. An American 
ship, boun'd from America to Amsterdam, was 
captured in the Channel by a British cniiser, 
and brought in on the 20th of December, 
1800; and the ship was restored on the 10th 
of January, ISOl. On the loth of January, 
a commission of unliveiy passed; and on 
the 16th, one fourth of the goods composing 
the cargo was restored. It being necessaiy, 
in order to get at these goods, to unliver the 
rest of the cargo, the whole was accordingly 
unlivered. The claimant of the goods insisted 
on the ship's talking them on board again, of- 
fering to be at the expense of the reshipment, 
and to have them carried on to their destina- 
tion upon the original freight This was re- 
fused by the master; and the question was, 
whether he was entitled to full freight on 
these goods or not. Lord Stowell gave the 
full freight upon the mere dry authority of a 
decison of Sir James Maniott, which he 
thought himself bound to follow. For myself, 
I feel bound to say, that I should have been 
better pleased if the learned judge had ap- 
plied his great mind to examine the ease 
upon principle, and instructed us as to the 
gi'oimds upon which such a docti'ine is main- 
tainable. I am unable to perceive any, either 
of law, or of reason, or even of common' jus- 
tice. Then came the case of The HofEnung, 
6 O. Rob. Adm. 231, before the same learned 
judge. It was the case of a capture of a neu- 
tral ship and cargo in August, 1805, made by 
a British cruiser. On the 1st of September, a 
decree of restitution of the ship was passed, 
and a commission of unlivery of the cargo 
was OH the same day taken out by the cap- 
tors, and the unlivery was completed on the 
20th of September. Notice was given to the 
master before the unlivery of the whole of the 
cargo, that h'e would be required to carry it 
on the voyage. The claim for the cai-go was 
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given in on the 24th of September, and on the 
2Sth of the same month the cargo was re- 
stored. The master was then required to 
take it on board again; but he refused, and 
made a claim for full freight. Lord Stowell, 
upon the footing of the case of The Martha, 
already cited, held the ship entitled to full 
freight, and said; "The contract between 
them (the parties) ceased by the act of un- 
lading. At the moment of separation the ves- 
sel acquires a right to proceed; and it is by 
accident only, that she continues here. That 
accident cannot, I think, have the effect of 
reviving the contiuct, which had been before 
dissolved." To this case, as to the former, 
the same substantial objection applies. The 
capture of a neutral ship has never been ad- 
mitted by the courts of the United States to 
operate a dissolution" of the conti*act of af- 
freightment. At most it only suspends it; 
and when restitution takes place, the parties 
are also restored to their antecedent rights. 
The vis major having ceased, the jus post- 
liminii operates upon the case. In my humble 
judgment, it would be a most mischievous 
doctrine to the great interests of commerce 
and navigation, that a mere unlivery of cargo 
by superior force, or by the order of a court 
of prize, should opeiute to dissolve a contract 
made between mere neutrals. How is it in 
relation to other cases, aiising in the com- 
mon coui-se of navigation"? Suppose a ship 
meets with a calamity in the course of a voy- 
age, and is compelled to put into a port to re- 
pair, and there the cargo is required to be 
unlivered, in order to make the repaii-s, or 
to insure its safety, or ascertain and repair 
the damage done to it; would such an unlivery 
dissolve the contract for the voyage? Cer- 
tainly not. And if the contract is dissolved, 
by operation of law, how happens it, that the 
ship-owner can entitle himself to assert a 
right to freight, when he has not performed 
the voyage; and the own'er of the cargo, who 
has been in no default, and is prevented by 
the peril or the loss, or by an imlawful cap- 
ture, from receiving it, is to be treated, as if 
he had violated his contract? If dissolved, it 
seems to me, that the contract must be treat- 
ed, as dissolved by an ovei^whelming calam- 
ity, which absolves both parties from all ob- 
ligations under it. Neither party has -con- 
ti'acted with reference to such a state of cir- 
cumstances; and the law would seem to be 
manifestly unjust, if, in such a case, it threw 
the whole bm-then on one side. The case of 
The Angerona, 1 Dod. 382, on the instance 
side of the dourt, requires but a single re- 
mark. The full freight was there given, 
avowedly upon the ground, that the owner of 
the cargo was in default, and that the sale of 
a part of the cargo at an intermediate port, 
for which freight was demanded, was oc- 
casioned by that default. Whether the facts 
of the case, which are very imperfectly stat- 
ed, justified that conclusion or not, it is not for 
this court to say. But the decision proceeds 
upon a very clear principle of law, that the 
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whole freight is due, if the whole would have 
been earned but for the default of the owner 
of the cargo. In the case of The Isabella 
Jacobina, 4 O. Bob. Adm. 77, an application 
was made, oh the part of a Swedish ship, for 
freight under a charter-party to go from Ply- 
mouth to Radstow, there to take iu a cargo 
of pilchards for Venice. The ship had sailed 
to Radstow, and taken in her cargo there, and 
had proceeded a few days on her voyage, 
when she met with bad weather, and return- 
ed to Falmouth. A few days afterwards an 
embargo was laid on Swedish vessels; the 
cargo was xmloaded, an'd restored to the own- 
ers, who were British merchants. Lord Sto- 
well held, that no freight whatever was due, 
upon the ground, that the ship had performed 
but a small part of her voyage, and the Swed- 
ish embargo having taken place, it rendered 
the fulfilment of the contract impossible. The 
cargo could not wait till the embargo might 
be taken off, and, being British property, it 
was restored. Now, this case seems to pro- 
ceed upon true principles. As an unlivery of 
the cargo had taken place under the author- 
ity of the British government, it seems not 
distinguishable from the cases already cited, 
except that the ship was not ready to go on, 
but the cargo was. If the contract was dis- 
solved by the embargo and unlivery, which 
was of a hostile nature, there might have 
been room for the suggestion, that the rights 
of the ship-owner ought not to be affected 
thereby. In trath, however, if so dissolved, 
without any default on either side, the true 
doctrine applicable to such a case would 
seem to be, that neither parJy could claim any 
thing under the contract of affreightment. 
The case of The Louisa, 1 Dod. 317, ap- 
proaches somewhat nearer to the present. 
There, the ship and cargo, bound on a voyage 
from Quebec to the island of Madeira, was 
captm*ed in December, 1812, by an American 
privateer, and recaptured on the 11th of Janu- 
ary, 1813, by a British ship of war. At the 
time of the recapture, the ship was in a dis- 
tressed state, having had some of her masts 
carried away in a gale. A prize-master was 
put on board with orders to proceed to the 
first port in England; but the ship having 
twenty-four feet of water in the hold, and 
the crew being exhausted, it was found im- 
possible to proceed to England; and the ship 
put into Corunna, where the cargo was dis- 
posed of under the authority of the British 
consul. On a suit for civil salvage in addi- 
tion to military salvage for the recapture, the 
court sustained the claim for both; and a 
claim was made for freight. Lord Stowell 
refused the claim saying; "With respect to 
freight I am of opinion, as well upon the 
equity of the case as upon the authority, 
which has been cited (Hunter v. Prinsep, 10 
East, 378), that none is due, the voyage hav- 
ing been totally defeated by the sale of the 
goods at Corunna." That is precisely in coin- 
cidence with the doctrine, which I have al- 
ready had occasion to assert in the present 



opinion. See, also, The Wilelmina Elenora, 3 
C. Rob. Adm. 234. 

The eases in the admii-alty, therefore, do 
not, in my judgment, in any manner shake 
the proper doctrine, which is dedueible from 
the common law authorities upon the subject 
of freight in ordinary commercial adventures. 
Then, do the circumstances of the present 
ease furnish any distinct ground for the 
claim of a full freight? It has been sug- 
gested, that the owners of the cargo have 
been guilty of some default in not obtain- 
ing a delivery of the cargo at an earlier 
period, when the ship was restored and re- 
paired, and ready to receive it. It has been 
said, in reply, that there was no default on 
any side; but if there was any, it certainly 
was a prior default of the master and crew 
of the ship in deserting her, when she stnick 
on the South Shoal, and leaving her to float 
off as a derelict; and that all the subsequent 
detention and loss have arisen from that 
cause. My opinion is, that there has been 
no default on either side. The striking on 
the shoal was a peril of the sea, and the de- 
sertion of the ship was an act justified by the 
necessities of the case. I agree, that the sub- 
sequent occupation of the ship by the salvors 
was a common and most valuable service con- 
sequent upon the abandonment of her; and 
that all the detention has arisen from that 
source. Still, it is but an incident to a com- 
mon calamity. It is said, that the ship be- 
ing ready on the 30th of July to receive the 
cargo, and due notice being given thereof, 
she was entitled to her full freight, because 
the cargo was not then ready to go on the 
voyage. That it was not ready, is admitted. 
But was this owing to any default of the 
owners, or was it a natural, if not a neces- 
sary, consequence of the common calamity? 
My opinion is, that it was the latter. What 
were the circumstances of the case at that 
time? The owneis of the cargo were not 
upon the spot; but resided in a distant coun- 
try. The Messrs. Holford and Company had 
no agent here, authorized to act for them, and 
to stipulate for their part of the goods on 
bail, if a delivery could have been obtained 
of them from the court. In cases of salvage, 
I do not know, that the owners of either ship 
or cargo have, as a matter of right, any 
claim to have either of them delivered on bail 
at an appraisement If either of them be 
perishable, or may sustain injury from the 
delay of the salvage proceedings, a sale may 
be, and usually is, authorized by the court. 
But, unless the salvors assent to a delivery 
on bail, it is not the usual practice of the 
court to direct a delivery on appraisement 
The salvors have quite as strong a right to 
insist upon having their claims fixed by a 
sale. And where the court clearly sees from 
the nature of the case, that the salvage ought 
to be, not a gross sum, but a proportion, I 
think it would be difficult to find any duty 
of the court to deliver on an appraisement. 
At least such a case would present a ground 
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for the exercise of sound discretion on tlie 
part of the court in refusing it But here the 
owners were not only not upon the spot, but 
one-third of the cargo was abandoned by the 
agent of Messrs. Cramer to the underwriters 
on that part of the cargo on the 10th of July, 
long before the ship was repaired. The 
agents, therefore, could take no steps for the 
•delivery on bail. The underwriters, if any 
persons, were bound to make the application. 
They did make it on the 2d of November, and 
with the consent of the salvors obtained a de- 
livery on bail of the remaining sugars aban- 
doned to them. JBut it was certainly then 
too late to carry them on to St. Petersburg 
that season. It is said, that they could by 
an application at an earlier period have ob- 
tained a deliveiy in time to have been sent on 
that season. I do not know, that there is 
any proof of that; and if there were, it would 
fitill remain to inquire, whether there was 
any duty on their part to submit to an ap- 
praisement and delivery on stipulation. My 
opinion is, that there was no such duty. It 
was an affair of discretion to be exercised by 
them or not at their own pleasure. They 
were in no default; for the property being 
brought into a court of admiralty by a claim 
of salvage, they had a right to wait the regu- 
lar course of proceedings on such a claim, 
Without being treated as wrong doei-s or de- 
faulters. If the master and owner of the 
ship were so solicitous to proceed at once 
on the voyage, why did they not offer to pro- 
cure such delivery on bail, and become them- 
selves the stipulators for the underwriters? 

But what is mosfomaterial in this posture of 
the case, is, that in the intermediate time, 
between the 30th of July, when the notice 
was given, and the 2d of November, when 
the delivery was obtained, the owners of the 
ship had, in fact, sold her; one half on the 
7th September, and the other half on the 26th 
of September. Now, this sale, in my judg- 
ment, was a complete discontinuance of the 
offer, admitting it to be a continuing offer 
up to that time, to receive the cargo on board, 
and carry it to St. Petersburg. They had 
then parted with their power and control 
over the ship; and they had no right to sub- 
stitute any other ship or veliiele of convey- 
ance in her stead. It was not a change of 
■ship required or justified by necessity; but 
it was a sale from choice. So that it seems 
to me, that the sale of the ship was a with- 
■drawal of the offer to carry the cargo to St. 
Petei-sburg, on the part of the owners of the 
ship; and the obtaining of the one third from 
the custody of the court, on stipulation, with- 
out any notice or request to carry on that 
part of the cargo to St. Petersburg, wa& a 
voluntary acceptance thereof by the under- 
writers at Boston, and a dispensation of the 
ship-owners from the duty of carrying them 
farther. In respect to the other part of the 
cargo belonging to Messrs. Holford and Com- 
pany, there was, as has been stated, no agent 
here, who was authorized to require a de- 
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lively of them from the court; and certainly 
there was no duty on any party to require it; 
or if there was any such duty, it was a duty 
falling on the master of the ship. These 
goods still remain in the custody of the court. 
They have never been delivered to any party, 
and the court has refused to deliver them. 
But Messrs. Bates and Company, as agents 
of Messrs. Holford and Company, in Febru- 
ary, 1839, gave notice to the ship-owners, that 
they wished them carried on to St Peters- 
burg; and the latter then declined to do so. 
From this period, therefore, there was a re- 
linquishment of all attempts on either side 
to enforce a strict performance of the orig- 
inal contract My opinion, upon these cir- 
cumstances, is, that no claim is made out in 
law, or in equity, or in general justice, for a 
full freight. I think, that no party has been 
in default; and each has stood upon his 
rights, and has awaited, and had a right to 
await, the regular determination of the ad- 
miralty proceedings. If the ship-owners 
would have earned their entire freight, they 
were bound to perform their whole contract 
The progress of the voyage was interrupted 
by a common calamity; and hitherto there 
has been no opportunity for the ship and 
cargo to resume the voyage, as the admiralty 
proceedings have not yet terminated. "Ad- 
hue sub judice lis est" If the shipowners 
would have entitled themselves to an entire 
freight on the property saved from the sal- 
vage, and capable of being carried on, they 
should have waited, imtil the whole adven- 
ture could be resumed; and then have re- 
quired the owners of the cargo to allow 
them to carry it forward, when it -was re- 
leased from the admiralty proceedings. 
They have elected a different course; and 
they are, in my judgment, bound by their 
election. They ask the court to give them 
fuU freight, although it has not been earned 
by a completion of the voyage, and although 
the other side has been guilty of no default, 
and has not freed them from the obligation. 
They sold their ship within a sort period aft- 
er she was repaired for the voyage; and yet 
they ask a compensation, as if they had borne 
all the expenses, and burthens and perils of 
the subsequent part of the voyage, I repeat 
it, I can find no law, or equity, or justice, in 
such a claim, and therefore I do not hesitate 
to reject It. 

The next question is, whether there is any 
just claim to a pro rata freight I think 
there is. Taking all the circumstances to- 
gether, I think the farther prosecution of 
the voyage has been abandoned or waived 
by both parties. The ship-owners have sold 
their ship, and can no longer complete it 
The underwriters on the one third of the 
cargo have not asked to have the voyage 
prosecuted. The owners of the other two 
thirds have asked it; but under circum- 
stances in which it became impossible for 
them to ship it. The parties have, therefore, 
withdrawn from the contest without having 
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been able to prosecute the voyase, or effectu- 
ally to seek its prosecution beyond the port 
of Boston. The just operation of law upon 
this state of things, in my judgment, is that 
which I have indicated. The owners of the 
cargo are content to take their goods here, 
and the ship-owners to leave them here. It 
is, if I may so say, a reluctant acquiescence 
forced upon them by an ovemiling necessity. 
I shall, therefore, decree a pro rata freight, 
leaving the amount to be ascertained by the 
auditor to be appointed by the court, accord- 
ing to the agreement of the parties. There 
is another point suggested at the ai-gument, 
and that is, whether the freight pro rata 
ought to conti'ibute either to the general 
averago, or to the salvage, or to both. My 
opinion is, that it ought to contribute to both. 
To the general average, because it is one of 
the interests saved by the jettison; to the 
salvage, because it is an expense incurred, 
like the general average, for the benefit of all 
concerned. 2 

After the delivery of the foregoing opin- 
ion, another question was presented to the 
court. One of the salvor vessels was the 
brig Olive Chamberlain, of which Samuel C. 
Hunt was owner, and Zacheus Holmes was 
master. Salvage was awarded to the mas- 
ter and owner of the brig by the decree; and 
now a claim was interposed by John Dyer 
for a moiety of the salvage decreed to Hunt, 
upon the gi-ound, that he was joint-owner of 
the brig with Hunt for the voyage, under a 
charter-party executed by Hunt on the one 
part, and Hunt and Dyer on the other part. 
He also claimed salvage as joint-owner of 
the cargo for the voyage with Hunt. 

The charter-party was in substance as fol- 
lows: 

"This charter-party, made and concluded 
upon in the city of Boston, the twenty-fifth 
day of April, in the year one thousand eight 
hundred and thirty-eight, between Samuel 
0. Hunt, owner of the brig Olive Chamber- 
lain, of Boston, of the burthen of two hun- 
dred and six tons, or thereabouts, register 
measurement, now lying in the harbor of 
Boston, of the first part, and John Dyer and 
Samuel C. Hunt of the second part, witness- 
eth, that the said party of the first part, for 
and in consideration of the covenants and 
agreements hereinafter mentioned, to be kept 
and performed by the said party of the sec- 
ond part, doth covenant and agree on the 
freighting and chartering of the said vessel 
unto the said party of the second part, for a 
voyage from Boston to the Havana, in the 
island of Cuba, and back to Boston, on the 
terms as following, that is to say: First.— 
The said party of the first part doth engage, 
that the said vessel in and during the said 

2 See Mr. Phillip's edition of Stevenfe & Ben- 
ecke on Average (pa«e 220, notes a, 1): The 
Dorothy Foster, 6 C. Rob. Adm. 88: The Pros- 
ress, Edw, Adm. 210; The Racehorse, 3 0. 
Rob. Adm. 101. 



[17 Fed. Cas. page 1194] 

voyage shall be kept tight, stanch, well fit- 
ted, tackled, and provided with eveiT requi- 
site, and with men and provisions necessary 
for such voyage. Second,— The said party 
of the first part doth further engage, that 
the whole of said vessel, (with the exception 
of the cabin, and the necessary room for the 
accommodation of the crew, and the stowage 
of the sails, cables and provisions), shall h& 
at the sole use and disposal of the said party 
of the second part during the voyage afore- 
said; and that no goods or merchandise- 
whatever shall be laden on board, otherwise- 
than from the said party of the second pai-t,^ 
or their agent, without their consent, on pain 
of forfeiture of the amount of freight agreed 
upon for the same. Third.— The said party 
of the first part doth further engage to take- 
and receive on board the said vessel during 
the aforesaid voyage, all such lawful goods 
and merchandize as the said party of the- 
second part, or their agents, may think 
proper to ship. 

"And the said party of the second part, for 
and in consideration of the covenants and 
agreements to be kept and performed by the- 
said party of the first part, doth covenant 
and agree, with the said party of the first 
part, to charter and hire the said vessel as- 
aforesaid, on the terms following, that is to 
say: First.— The said party of the second 
part doth engage to provide and furnish to 
the said vessel, cargoes or ballast sufficient 
to proceed to sea. Second.- The said party 
of the second part doth further engage to pay 
to the said party of the first part or his agent 
for the charter or freight* of the said vessel" 
during the voyage aforesaid, in manner fol- 
lowing, that is to say: fifteen hundred dol- 
lai-s for the voyage out and home, one half 
to be considered as earned on arrival in 
Havana; together with all foreign port 
charges and pilotage. The remaining half 
to be earned on delivery of a cargo in the- 
United States; the whole payable in Boston, 
the port charges in the island of Cuba to be- 
paid there free of commission. 

"It is further agreed between the parties- 
to this insti-ument, that the said party of the- 
second part shall be allowed, for the loading- 
and discharging of the vessel at the respec- 
tive ports aforesaid, lay days as follows, 
that is to say: twenty-five running lay days 
from her entry in Havana, and in case the 
vessel is longer detained, the said party of 
the second part agrees to pay to the said" 
party of the first part, demurrage at the rate- 
of twenty Spanish milled dollars per day, for 
eveiT day so detained, provided such deten- 
tion shall happen by default of the said party" 
of the second part, or his agent. It is also^ 
further understood and agreed, that the car- 
go or cargoes shall be received and delivered" 
alongside of the vessel within reach of her 
tackles, or according to the custom and' 
usages at the ports of loading and discharg- 
ing. It is also further understood and^ 
agreed, that this charter shall commence- 
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when the vessel is ready to receive cargo at 
her place of loading, and notice thereof is 
given to the pai-ty of the second part, or his 
agent. It is further understood and agreed 
that the party of the second part may send 
the brig to one or more ports in the island of 
Cuha, by paying demurrage as aforesaid 
from and after the twenty-five lay days 
aforesaid have expired; and should the brig 
proceed to a southern port of discharge the 
vessel will receive demurrage from the de- 
livery of her cargo at a southern port until 
her final discharge in Boston. Should the 
brig talie freight to Europe according to in- 
structions this charter-party to be consid- 
ered null and void." 

["To the true performance of all and every 
of the foregoing covenants and agi-eements, 
the said parties each to the other, do hereby 
bind themselves, their heirs, esecutoi-s ad- 
ministrators and assigns, '(especially the 
said party of the first part the said vessel, 
her freight, taclde, and appurtenances; and 
the said party of the second part the mer- 
chandise to be laden on board,) each to the 
other, in the penal sum of fifteen hundred 
dollars. 

["In witness whereof, the said parties have 
hereunto interchangeably set their hands 
and seals, the day and year first above writ- 
ten. Samuel C. JECunt 
[John Dyer."] s 

The master's deposition was talien and 
used in the cause. From that deposition it 
appeared, that he commanded the brig on the 
voyage from Boston to the Havana and back 
again in the summer of 1838, on which the 
salvage was earned, by bringing the ship 
Nathaniel Hooper, which was found derelict 
at sea, into the port of Boston. He sailed 
the brig imder a verbal contract with Hunt, 
similar to a contract reduced to writing, 
which had been made between him and Hunt 
in the next preceding voyage, and of which 
he annexed a copy as follows— "Boston, Jan- 
uary 10, 1838. It is agreed between S. O. 
Himt, and Zacheus Holmes, that the said 
Zacheus Holmes shall receive from S. O. 
Hunt the sum of seven hundred and fifty 
dollars, being one half the chai*ter for said 
brig for a voyage from Boston to the Havana 
and back, with the demun-age for sailing, 
victualling and manning the brig 'Olive 
Chamberlain, together with half cabin 
freight and all passage money, after deduct- 
ing half port charges in Boston, as is cus- 
tomary. (Signed) Samuel C Hunt." 

He also received orders for the voyage 
signed by Hunt and Dyer as follows: 
"Charlestown, April 24, 1838. Capt. Zach- 
eus Holmes. Sir,— You being master of the 
brig Olive Chamberlain, now loaded for 
Havana in Cuba, we wish you, on your ar- 
rival at that place, to advise with John nor- 
land, Esq. as to the state of that market. 
We also wish you to dispose of our shipment 

3 [From 2 Law Hep. 165.] 



to the best advantage; first obtaining the 
assistance of Ml\ Morland, if his services 
can be had to our interests. "We further 
wish you to obtain a cargo of molasses on 
the account of us or the brig, provided you 
can, without paying more than SYs rials for 
a good sweet article. In case you do not 
get a cargo, as aforesaid, you are at liberty 
to take freight for the United States. We 
also give you fm-ther liberty to draw on us 
at sixty days for an amount sufficient to pay 
the balance which you may need for a cargo 
of molasses, after paying in the net pro- 
ceeds of your outward cargo. In such case, 
you will sign your bills of lading in favor of 
Samuel C. Hunt, and draw on the same, 
which draft we both agree to protect You 
will please be particular in stowing your 
cargo, and have it well fastened imda* deck. 
In case of no cargo or freight to the United 
States, you are at liberty to take freight to 
Europe, providing one ofEers at a high rate. 
We also give liberty to go to Mailel or other 
places of about equal distance, if for our 
interests. Wish for you to advise us of your 
doings as often as convenient. Sam'l C. 
Hunt. John Dyer." 

The brig went on the voyage, and took on 
board, at Havana, a return cargo for Boston 
on the joint account of Hunt and Dyer; and 
the salvage was eai-ned on the return voy- 
age. The master also testified, that his eon- 
ti'act to sail and victual and man the brig 
was wholly with Hunt, and he looked to him 
alone for pay; and that he acted for Hunt 
and Dyer only as to the cargo. The retm*n 
cargo was purchased with funds sent out on 
the outward voyage. 

3[irpon this state of facts, Betton, of coun- 
sel for Dyer, made two points: (1) That 
Dyer was, under the charter party, joint 
owner of the brig for the voyage, and en- 
titled to share in the salvage; (2) if not, that 
he was Joint owner of the cargo and was 
entitled to salvage for that in common with 
Hunt. 

[Betton in support of his points argued as 
follows: In - April, 1838, Samuel 0. Hunt 
was the owner of the brig Olive Chamber- 
lain, of the value of §8,000. Zacheus Holmes 
was a mastei* mariner, who had sailed her 
on some occasion previous, at half profits, 
he victualling "and manning. John Dyer was 
a capitalist, and willing to furnish means 
to any enterprise, which might aid his neigh- 
bors and benefit himself. A voyage was con- 
certed among these three persons and is evi- 
denced by the charter party, the joint letter 
of instinictions, and the deposition of Capt. 
Holmes. Holmes swears that he made the 
bargain with Hunt in the presence of Dyer, 
as to the sum for which he would victual, 
man ar.d sail her, which was the sum of one 
half the charter $750, and one half the de- 
murrage. Hunt and Dyer, by the charter 
party, were to furnish a cargo or ballast to 

3- [From 2 Law Hep. 165.] 



NATHANIEL (Case No. 10.032) 



[17 Fed. Cas. page 1196] 



so to sea. The brig, by the letter of instruc- 
tions of Hunt and Dyer, was to go to Ha- 
vana, &c., for a cargo, and Captain Holmes, 
as agent for Hunt and Dyer, was directed 
to purchase a cargo of molasses, if he could 
purchase at a eeitain rate, and to pay for the 
same in part by the articles sent out by 
them, as cai'go, and in part by bills, which 
Hunt and Dyer by the aforesaid lettei agreed 
to meet If he could not purchase a cargo of 
molasses, then by the charter party and in- 
structions, the captain was to take a freight 
for the United States. If these both failed, 
he was at liberty to take a freight for 
Europe. . 

pSere were joint orders, in relation to the 
employment of the brig, the purchase of the 
cargo and the obtaining of freight, dated 
April 24, 1838. Another paper was drawn 
up, called a "charter party," dated April 25, 
1S3S, in which Hunt agrees to become joint 
charterer with Dyer, and they are to pay for 
the brig victualled and manned and sailed, 
for the voyage or voyages, to Havana, &c. 
and back to the United States, cargo or no 
cargo, freight or no freight, fifteen hundred 
dollars; one half of which sum is for the 
use of the brig; the other half for the vic- 
tualling, manning and sailing, that is. Hunt 
was to furnish the brig for ?7oO, and Dyer 
was to pay for the victualling, manning and 
sailing, $750. The foreign port charges and 
demurrage were to be shared equally. The 
profits of the expedition were to be upon the 
cargo, or freights obtained, and to be shared 
equally by the charter partj'. Hunt and Dyer 
were, by this agreement, caUed a "charter 
party," to have the whole use, benefit and 
profit of the brig, so far as it could be appro- 
priated to cargo or freight. 

[Captain Holmes obtained — 

35,850 gallons molasses, value at 32 

cts $12,472 00 

1 Box Sugar 426 lbs. at 13 55 38 

36,500 Segars, on freight, sunnosed 
to be worth 16,— 584 38 

$13,111 76 

—as stated by Mr. Hunt, and admitted to 
be correct by Dyer. The molasses and sugar 
for account of Hunt and Dyer as purchasers, 
and the segars on freight. Here was a joint 
undertaking of mercantile Adventure by 
Hunt and Dyer. The vessel was put into 
common stock, at $750, for the use, and 
Dyer was to pay for victualling, manning 
and sailing, $750, and demurrage and port 
charges to be paid equally. He was to sail 
on joint account^ in their joint employ. 

[I submit that the joint letter was the 
appointment of the captain, who was to Vic- 
tual, man and sail for a round sum, to wit, 
$750, being one-half the charier, and de- 
murrage, as he states in his deposition. It 
also makes him supercargo. I submit, then, 
that the reasonable construction of all the 
evidence, taken together, is, that Hunt and 
Dyer were owners for the voyage. That 



Hunt divested himself of the chai-acter, and 
responsibility of owner and stands in the 
character and with the responsibility of joint 
charterer of the vessel, as he is joint owner 
of the cargo, with Dyer. Holmes was in 
by special contract, and not as the servant or 
agent of the owner of the vessel as such— 
as appears by his deposition — and could not 
be removed by Hunt.]3 

In the case of Hooe v. Grovcrman, 1 Cranch 
[5 U. S.] 214, the question turned upon the 
fact, as to the ownership for the time be- 
ing, that the vessel itself was not let, but 
only the tonnage. In the present case, there 
was a letting of the vessel itself by Hunt, 
or an agreement, that he and Dyer would 
have the whole use for all beneficial pur- 
poses, and Holmes was let in under a special 
contract; Hunt thereby divesting himself 
of the character of owner, and assuming the 
character of joint charterer. Hunt is not 
in possession as owner. The distinction be- 
tween letting the vessel and taking the 
freight will be found in Abb. Shipp. 253; in 
Ooggs V. Bernard, 2 Ld. Kaym. 909; and in 
Cushing'g Poth. Cont. art. 1, § 25, pp. 14r-16. 
Les Mercatoria Americana, 103, remarks on 
the case of Parish v. Crawford, 2 Strange, 
1251. The general rule is, that in a freight- 
ing ship, that is, where freight is taken by 
the ton, or by measurement, or by the piece, 
the owners of the freight as such, are not 
entitled to salvage. One reason is, the 
owner of the vessel is in possession as owner, 
with all the responsibilities of owner, and 
the captain is his servant, put in by him, 
and liable at any moment to be dismissed by 
him, and the owner is liable for any devia- 
tion or other misconduct of the captain. But 
such was not the case here. Another reason 
is, that it might bring, unnecessarily, too 
many parties before the court. But the 
court say, that this rule is not absolute, but 
is in the discretion of the court. In Bond v. 
The Cora [Case No. 1,621], and here. Hunt 
and Dyer claim in the libel salvage, as joint 
charterers of the Olive Chamberlain and 
joint owners of the cargo. Here, the owner 
of the vessel would not be liable for sup- 
plies furnished the vessel, according to 
Holmes' deposition and the other papers. 
Cutler V. Winsor, 6 Pick. 335; Thompson v. 
Hamilton, 12 Pick. 425. And as to freight 
taken, there was no privity of conti-act be- 
tween Hunt, as owner, and the shippers. 
The contract was between Hunt and Dyer, 
as charterers, owners, pro hac vice, by Cap- 
tain Holmes, their agent and supercargo, 
and the shippers. James v. Jones, 3 Esp. 
27; Abb. Shipp. 27, 28; Jac. Sea Laws, 213, 
214. Hunt, therefore, was not in possession 
as owner; was not liable for supplies as 
owner, and was not responsible, at least to 
Dyer, for the misconduct of the captain, as 
owner. If, then, upon the evidence of the 
agreement, called a charter-party, and the 

3 [From 2 Law Rep, 165.3 
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joint letter of instructions, and Captain 
Holmes' deposition, Hunt has divested him- 
self of the character and responsibilities of 
owner, as it respects Dyer, and stands only 
as joint charterer, the salvage, awarded to 
the owners of the Olive Chamberlain and 
cargo, is to be equally divided between Hunt 
and Dyer- 

2d. But if the court should be of the opin- 
ion, that, upon the legal construction of the 
evidence. Hunt remained owner of the vessel, 
pro hac vice, then the share of the brig, or 
the ratio which the value of the brig bears 
to the value of the brig and cargo, will be- 
long exclusively to Hunt. And the next 
question is, to whom the salvage allowed 
for the value of the cargo will belong. Of 
the cargo. Hunt and Dyer are stated in the 
libel to be joint owners (and this is proved 
by Holmes), except the cigars, which they 
carried on freight Salvage is allowed to 
the property put at risk. The eomt never 
allow the captain salvage for property by 
him put at risk. They do not allow him to 
become insurer. They do not encourage him 
to jeopard his owner's cargo and go a wreck- 
ing. His deposition is not evidence for him- 
self, but only between Hunt and Dyer. He 
is allowed something for personal services, 
&c. Those positions are so universal in the 
books, as to need no citation of cases. Here 
the property was put in imminent hazard. 
The brig was leaky, and was left very short- 
handed. It appears by the letter of instruc- 
tions, and the deposition of Captain Holmes, 
that in everything relating to cargo and 
freight he was agent of the charterers. Hunt 
and Dyer. In navigating, &e., he was his 
own agent under his conti'aet. In commit- 
ting the deviation, and saving the Nathaniel 
Hooper and cargo, and jeoparding the car- 
go of the Olive Chamberlain, he acted as 
agent of Hunt and Dyer; and Hunt would 
not be liable in case of loss, as owner, to 
Dyer. Mason v. The Blaireau, 2 Granch [6 
U. S.] 240. Holmes held the capacity of 
supercargo. For his powers, we cite Lawes, 
Chart Part. 78, 319; Oliver, Law Summary, 
321-343; and the case of Mason v. The 
Blaireau, 2 Granch [6 U. S.] 248. The case 
of The Blaireau goes farther. Salvage was 
there given to one of the owners of the cargo, 
because his partner was on board the saving 
vessel, and assented, or was presumed to 
have assented to the attempt at salvage, and 
had thereby discharged the owner of the 
vessel from liability in case of loss. Now, a 
partner in a mercantile adventure could not 
as general copartner, bind his partner in a 
wrecking adventure without his knowledge 
and consent it not being within the scope of 
the copartnership business; but yet the ab- 
sent partner, as well as the present one, 
drew salvage in proportion to the value of 
his interest in the cargo. 

In the case of The Jefferson in New York, 
cited by Judge "Washington in Bond v. The 
Cora [Case No. 1,621], the owner of the ship 
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was pait owner of the cargo, and the cap- 
tain was owner of the remainder of the 
cargo. The salvage was distributed in propor- 
tion to the value of the property put at risk. 
Hunt by his several contracts with Dyer and 
with Holmes took care to divest himself of 
the liabilities of owner, and why should he 
claim the exclusive right to the advantages, 
profits and Godsends of the voyage? Dyer, 
then, is entitled, if not to half the salvage 
awarded to the owners of the Olive Chamber- 
Iain and cargo, certainly to the ratio of half 
the value of the cargo, to the value of the 
brig and cargo. 

[Mr. Choate, for Hunt, argued e contra, as 
follows: 

[The question here is as to the right of 
Dyer to a part of the salvage awarded to the 
brig Olive Chamberlain, her owners, offi- 
cers and crew. The facts, upon which it 
is to be determined, are supplied by the evi- 
dence introduced by Dyer, that is to say, 
the instrument called a charter-party— the 
letter of instructions, and the deposition of 
Holmes taken and offered by Dyer. The 
circmnstance that Dyer unites in the libel 
with the others, is by express agreement, to 
benefit or prejudice nobody. He claimed— 
and to avoid expense— he was united in the 
libel, without prejxidice.js 

We resist the application of Dyer, on the 
general ground, that, upon the proofs supplied 
and relied on by him, he is, in point of law, 
a mere shipper of goods, on board a vessel 
navigated by Hunt's agent, for whose acts, 
in the course of navigation. Hunt is respon- 
sible to Dyer. In cases, where a party ships 
goods in another's vessel, and has a claim 
upon the owner, for the deviation of the 
captain, if injured by it, he is not entitled 
to salvage. This never was doubted. Bond 
V. The Cora [Case No. 1,621]; also, Taylor v. 
The Cato [Id. 13,786]. The sole question 
is, therefore, whether, in this case, the cap- 
tain was so far the agent of Dyer, that 
Dyer could not claim of Hunt for the devia- 
tion of the captain. The general rule, or 
prevailing practice in the admiralty, seems 
to have been to hold, as between owners of 
ships, and those who take them for freight 
or charter, that the latter are not entitled 
to salvage. So expressly declared in Taylor 
V. The Cato, ubi supra. An inspection of 
what is called the charter-party, in this case, 
conclusively evinces, that according to set- 
tled distinctions upon the subject. Dyer is. 
not owner of the vessel, nor joint owner 
pro hac vice, and that the captain, in the 
specific matter of navigating the vessel, is 
not his agent,— but the general owner's. The 
general owner. Hunt, is to transport tne 
cargo by his own men, hired, paid, and pro- 
visioned by himself. For this, he is to be- 
compensated by the freight, or in freight 
In so far as the sale of outward, or pur- 
chase of homeward cargo is concerned, he 

3' [From 2 Law Rep. 165.] 
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and Dyer are jointly interested. But tlie 
matter of transportation and navigation is 
wliolly Hunt's. He furnishes a vessel, Iieeps 
her in repair, hires her officers and men, may 
hire any captain he pleases, and any crew, 
and pays and provisions them. It is plain, 
. that, on this contract, Hunt is required to 
hire no particular individual. He may put 
any body on board, and Dyer cannot intei"- 
pose. 

[If so, Hunt assumes the responsibleness 
of their behavior. 

[The claimant, Dyer, puts in Holmes' depo- 
sition, but it is decisive against him. He 
proves, that so far as navigating the ship 
is concerned. Holmes is Hunt's sole agent, 
and that he acts for Dyer also, only in port, 
in procuring and disposing of cargo. Just 
so, it may be in the commonest case of a 
shipment of the smallest quantity of goods 
in a general ship. There the captain is the 
agent of the shipper, or may be so, and his 
agent only, or may be so, in disposing of 
the adventure. In sailing the ship, he is 
not. Holmes swears, that Hunt alone con- 
tracted with him. He contracted with him, 
for hims&lf, not for himself and Dyer. He 
looked to Hunt only for his pay. He sailed 
the ship for him. It is impossible to main- 
tain, that in the deposition, there is any- 
thing to control unfavorably to Hunt, the 
effect of the charter party. The letter of 
instructions proves that Dyer does not in- 
termeddle with the sailing of the ship. This 
is not the appointment of the captain. This 
is not a contract of hiring the captain. 
That appointment was made by another 
contract between Hunt and Holmes, and 
that fixed the rule and mode of Holmes' 
compensation. But this letter is addressed 
to Holmes, only, in his capacity of an agent 
to dispose of or buy a cargo. It presup- 
poses him captain, by another bargain. It 
says nothing of his manner of performing 
the voyage. It does not even admonish him 
to malve dispatch. It begins with him on 
his arrival.] 3 

A comparison of the charter party and the 
proofs with Marcardier v. Chesapeake Ins. 
Co., 8 Granch [12 U. S.] 39; Mclntyre v. 
Bowne, 1 Johns. 229; Hallet v. Columbian 
Ins. Co., 8 Johns. 272; Gheriot v. Barker, 2 
Johns. 346; Fletcher v. Braddick, 2 Bos. & 
P. [N. S.] 182; The Volunteer [Case No. 16,- 
991]; and Certain Logs of Mahogany [Id. 
2,559],— seems to leave no doubt, that the 
genex-al owner remains the owner for the 
voyage; that the captain is his agent, and 
that he is responsible for his acts. 

[The charter party in Marcardier v. Chesa- 
peake Ins. Co., ut supra, is exactly this 
charter party. I forbear to comment on 
that or the other cases. There really seems 
to be no room for a question. It is said 
that Hunt, by his contract with Holmes, 
relieves himself from his responsibilities as 
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owner for this voyage; and the case in 6 
Pick. 335, is cited. The truth is that this 
ari-angement between Hunt and Holmes 
does not, in the slightest degree, affect Dy- 
er's right, on the charter party, to treat 
Holmes as Hunt's agent. By that instru- 
ment. Hunt is to sail the ship. He is to man 
her. Whomsoever he may put on board, and 
by whatever contract, as between Dyer and 
Hunt, they are Hunt's agents when on 
board. From this responsibility and this re- 
lation, Hunt cannot exempt himself, by any 
species of conti-act with the men whom he 
hired.] 3 

Even as between Hunt and Holmes, Holmes 
is not so far owner as to exempt Hunt from 
responsibleness for his acts, or from his gen- 
ei-al responsibleness as owner. The case, be- 
tween those parties, is no more than this; 
Hunt has made a conti-aet of afEeightment 
with Dyer, by which he is to man, provision, 
and sail a vessel, on a given voyage, for a 
given freight He then hires Holmes for 
that specific adventure, and agrees to pay 
him a specific sum for supplying the men and 
provisions, and taking command. This con- 
tract is made subsequently to the charter- 
party, and the operation is to leave Hunt in 
possession, and navigating his own vessel by 
a master hired for the specific enterprise. As 
to the world, but certainly as to Dyer, Hunt 
remains the owner, acting by an agent. 

STORY, Circuit Justice. The first question, 
which arises, is, who was owner for the voy- 
age? It has been suggested, that, perhaps. 
Holmes might, under the special agreement, 
be deemed owner for the voyage, upon the 
authority of Cutler v. Winsor, 6 Pick. 335, 
and Thompson v. Hamilton, 12 Pick. 425, 
although the point was rather hinted at, than 
made. Without meaning in the slightest de- 
gree to doubt or impugn the decision in these 
cases, I think, that I may say, that they go 
to the veiy verge of the law on this subject. 
Perhaps they will be found not easily recon- 
cilable with some of the English authorities, 
where a sharing in the profits, or in the net 
earnings of the vessel, has been thought to 
make the voyage a partnership adventure, 
and the master and owner of the ship to be 
joint owners thereof for the voyage. See 
Di*y V. Boswell, 1 Camp. 329. But the pres- 
ent case is clearly distinguishable from those 
cases, as the owner contracted to pay the 
master a specific sum for the voyage, for sail- 
ing, victualling, and manning the brig, with 
demurrage, and half cabin freight, &c., sub- 
ject to certain deductions. It was, therefore, 
a mere mode of compensation of the master, 
like a contract for a share of the gross earn- 
ings of the voyage, the owner retaining the 
sole control and direction of the voyage for 
his own purposes. The point, however, is 
not material to the decision of the claim of 
Dyer; for, whether the master, or Hunt, were 
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owner for the voyage, unless lie, Dyer, was 
also owner, he could not participate in the 
salvage awarded to the brig. 

The question then arises directly in judg- 
ment, whether Dyer was a part owner of the 
brig for the voyage under the charter-party. 
It appears to me, clearly, that he was not 
In whatever light that instrument is viewed, 
it is but a contract for freighting and char- 
tering the brig for the voyage to Havana and 
back again to Boston, to carry cargoes for 
the joint account of Hunt and Dyer. Hunt 
was to equip, man, and provision the vessel 
lor the voyage; and the whole of the vessel 
was not let for the voyage; but ^e whole, 
-with the exception of the cabin and necessary 
accommodations for the crew and the stow- 
age of the sails, cables, and provisions, was 
to be "at the sole use and disposal" of Hunt 
and Dyer jointly; and Hunt engaged to take 
and receive on board all lawful goods which 
Hunt and Dyer, or their agents, should think 
proper to- ship. Hunt and Dyer covenant 
<and although at law, the covenant, being 
with Hunt, would be incapable of being en- 
forced, yet in a court of equity it would be 
held valid and binding), to furnish cargoes, 
and to pay fifteen hundred dollars for the 
voyage out and home, with the port charges 
and pilotage. It seems to me, that the whole 
structure of the charter-paity manifestly con- 
templates, that, as between Hunt and Dyer, 
Hunt is to remain sole owner for the voy- 
age, and that all his covenants require that 
he should be so treated. He is to appouit and 
•pay the master and crew, and provision the 
vessel; he is to retain possession of her, 
and to have an exclusive possession and right 
to her cabin and other parts for the accom- 
modation of the crew and equipage; and he 
Is to receive and deliver the cargoes. The 
■case, therefore, falls entirely within the rea- 
soning of the supreme court of the United 
States in.Hooe v. Groverman, 1 Cranch [5 
U. S.] 224, and Marcardier v. Chesapeake 
Ins. Co., 8 Cranch [12 TJ. S.] 39, and must be 
governed by the authority of those cases. I 
had occasion to consider the bearing of those 
cases in The Volunteer [Case No. 16,991]; 
and to that decision I delibeiately adhere. I 
am aware of the decision in the king's bench 
and the house of lords in Colvin v. Newberry, 
5 Barn. & C. 166, and 6 Bligh, [N. S.] 167, 
189, which is distinguishable from the pres- 
■ent. But, if it were not, I should, upon rea- 
son, as well as the authority of the supreme 
court, follow out the doctrines in 1 Cranch 
t5 U. S.] 214, and 8 Cranch [12 IT. S.] 39. 
The mere fact, that the vessel sails under a 
charter-party, does not divest the absolute 
owner of his right to salvage, or entitle the 
charterer to salvage, unless he thereby be- 
comes owner for the voyage. The ease of 
Mason v. The Blaireau, 2 Cranch [6 "U. S.] 
240, sufficiently establishes this position. 

The next question is, whether Dyer, as 
joint owner of the cargo with Hunt, is en- 
titled to share in the salvage. And here we 



must meet the case, exactly as if Hunt were 
a sti-anger, and had no interest in the cargo. 
The question, therefore, resolves itself into 
this, whether the owner of the cargo, whose 
property is thus put at risk, without his own 
consent, by a stoppage or deviation from the 
voyage for the puiijose of earning salvage, is 
entitled to share in that salvage. In the pres- 
ent case, Hunt was not on board of the brig 
at the time of the stoppage or deviation, or 
assenting thereto; and, therefore. Dyer can- 
not claim any title to share in the salvage, 
upon the ground, that he, by his partner,, 
assented thereto; and so he would be in the 
same predicament with the joint charterers 
and owners of cargo (Christie and Young,) in 
the case of Mason v. The Blaireau, As to 
Dyer, therefore, the stoppage was a clear de- 
viation, and if the cargo had been subse- 
quently lost, Hunt, in a court of equity, if 
not at law, would have been responsible, as 
ship-owner, to Dyer, for the full amount of 
that loss. Has he, then, any title to share 
in the salvage? In the case of the ship- 
owner, we all know, that he is now univer- 
sally held entitled to share in the salvage, 
upon the general ground, that, by the stop- 
page and deviation, the ship and the cargo 
(whether the cargo belong to the ship-owner 
or not) are put completely at the risk of the 
ship-owner; and therefore, as he runs the 
risk, he ought to share in the salvage. If 
this were the sole gi-ound of the maritime rule 
on this subject, it would be difficult to dis- 
tinguish the case of the owner of the ship 
from that of the owner of the cargo. In each 
case the property of the owner is put at his 
own risk, and (it is said) without his con- 
sent In each case (it is also said) there is a 
remedy over against the master by the owner 
of the ship for the deviation; and against 
both of them by the owner of the cargo for 
the same wrongful act. If this be ti'ue and 
there be nothing further, the distinction be- 
tween the owner of ship and the owner of 
cargo would seem to be almost, if not entire- 
ly, evanescent But I apprehend, that there 
is a foundation for a distinction, established 
upon maritime policy, as well as general rea- 
soning. In the first place, it is by no means 
clear, in the case of a deviation by the master 
for salvage, that although the underwriters 
are discharged, yet that the master, if he has 
acted in good faith, and in the exercise of a 
soimd discretion, is responsible to the ship- 
owner for any subsequent loss occasioned 
thereby. It is the universal custom, I be- 
lieve, of all maritime nations, to encourage 
salvage services and to give suitable rewards 
therefor, for the very purpose of protecting 
commerce and navigation upon the high seas, 
against the extraordinary perils incident 
thereto. Every merchant has a deep interest 
in maintaining this doctrine in its fullest ex- 
tent, if I may so say, in the language of the 
admiralty upon another subject, sub mutuae 
vicissitudinis obtentu. I have not supposed, 
that the master of a ship was, by the nature 
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and duties of his office, precluded from ren- 
dering such sexTices; or that anything short 
of a positive prohibition of the owner could 
take away or control his discretion, as to the 
time, and the manner, and the circumstances, 
under which such salvage sei'vices ought to 
be undertaken. On the contrary, I have al- 
ways supposed, that the master had an im- 
plied authority, from the nature of his office, 
to render such services, giving a proportionate 
share and benefit to his owner, in all cases, 
where he should deem if to be for the inter- 
est of his owner. It is upon this ground, and 
this ground only, in my judgment, that the 
owner of the ship can ever entitle himself, 
in an equitable view, to any salvage what- 
ever, at least, to any salvage beyond the mere 
compensation for the risk, or the premium 
of insurance lost. And if ever a case should 
occur, (which I can hardly suppose) in which 
a ship-owner should prohibit his master from 
rendering salvage services, I, for one, should 
hold him bound to this limited compensation, 
and leave him to the scanty fruits of his own 
selfishness, and illiberality. The salvage, 
ordinarily due to the owner, would, in such a 
ease most properly be awarded to the master, 
since he would then have borne the whole 
risk and burthen of the enterprise. 

There is, doubtless, another auxiliary 
ground, upon which the maritime law pro- 
ceeds, as a matter of policy. It is, that by 
the owner's becoming entitled to share liber- 
ally in the salvage, the master is under no 
temptation to deviate from his proper duty 
to his owner by any undue hopes of selfish 
gain, or by assuming unreasonable or unjus- 
tifiable risks. The maritime policy, there- 
fore, which thus links his own interests to 
those of his owner, is as wise, as it is be- 
neficent. It gives a seem-ity to the owner 
against any abuse of the master's authority, 
by making the interest of the latter subordi- 
nate to that of the former. Now, in respect 
to both of these considerations, the case of 
the owner of the ship differs from that of 
the owner of the cargo. The master is the 
general agent of the owner of the ship; but 
he is the special agent only of the owner of 
the cargo, to carry the same to the port of 
destination. He has, therefore, no implied 
authority from the latter to deviate from the 
voyage for salvage purposes; and the gen- 
eral contract of the ship-owner and master 
is to deliver the goods at the port of destina- 
tion, the perils of the seas, and the acts of 
God, only excepted. The salvage service 
faUs within neither predicament, if it is to 
save property, and not merely to save life. 
In the latter case, Christianity imposes a 
higher duty, the duty of saving life, if prac- 
ticable, by any reasonable sacrifice. It is 
impossible, therefore, to infer any consent of 
the owner of the cargo to the salvage sei-vice, 
which alone would furnish a sufficient 
ground for him to share in the reward. Nei- 
ther does the maritime policy, as to tempta^ 
tion of the master to deviate for his own self- 



ish objects, apply to the shipper of goods, 
as it does to the owner of the ship. The for- 
mer has the double security of the ship-own- 
er and the master, to compensate him for 
any imjustifiable deviation; the latter must 
rely solely on the pecimiary ability of the 
master, and the just confidence reposed in 
him, as his security and indemnity. The 
master is under little temptation to deviate 
from his duty against the shipper, unless he 
may thereby promote the interest of the ship- 
owner, as well as of himself. But, at all 
events, the shipper is content, from the very 
nature of his contract for the shipment, to 
rest satisfied with the ordinary responsibility 
of the owner and master of the carrier ship, 
for his indemnity against losses occasioned 
by the misconduct of either. 

Thus far, the point has been considered up- 
on principle. But how stands the case upon 
practice and authority? In the first place, 
although the ease must be of frequent oc- 
currence in suits for salvage, yet it does not 
appear that any such general claim has ever 
been allowed in practice, or by courts of jus- 
tice. The omission to make any such gen- 
eral claim, under such circumstances, cannot 
but be very significant, and expressive of the 
general sense of the community. In the next 
place, not only is there no authority in favor 
of such a general claim, but there are author- 
ities directly against it In the case of Bond 
V. The Cora [Case No. 1,620], the learned 
judge of the district court, and afterwards 
on appeal my late brother, Mr. Justice "Wash- 
ington, whose judgments upon all subjects 
are entitled to very great weight, from his 
patience of research, and sound discriminat- 
ing learning, decreed upon full argument 
against the claim. In Taylor v. The Cato 
[Id. 13,786], Judge Peters also rejected the 
claim of the shippers of goods. I follow his 
reasoning with an undoubting approbation; 
and think, that it satisfactorily establishes 
the doctrine, that in ordinary cases the ship- 
per of cargo is not entitled to share in the 
salvage, unl^s indeed, he has expressly as- 
sented to the deviation, and thereby released 
the owner of the ship from his responsibility 
therefor. My opinion, therefore, is, that 
D^er is not in the present case entitled to 
any share in the salvage, and his claim 
ought to be dismissed. 

The merits of the case having been dis- 
posed of by the former decrees of the court, 
a question arose as to the apportionment of 
a part of the costs. In the course of the ad- 
miralty proceedings all the cargo had been 
delivered on bail and appraisement to the 
various claimants, except the sugars claimed 
on behalf of Messrs. Holford and Company, 
London, by their agents, Messrs. Bates and 
Company, of Boston. These goods remained 
in the custody of the court up to the final de- 
cree. All the other costs and charges had 
been made a charge on the whole property in 
conti'oversy; and the question now put to 
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the court was, whether the charges of the 
custody of these goods should he home ex- 
clusively by Messrs. Holford and GompaBy, 
or should be apportioned, like the other costs 
and charges, upon the whole property. 

The question was briefly spoken to by 
Blair, for Messrs. Holford and Company, and 
by rarsons, for the parties having an ad- 
verse interest 

STORY, Circuit Justice. I do not think 
there is any real ground for controversy in 
the present case. The charges for the cus- 
tody of these goods ought, like the other 
costs and charges in the case, to be borne 
by, and apportioned upon, the whole prop- 
erty saved. In salvage cases, the general 
rule is that the costs and charges are to be 
paid out of the property saved, and to be 
charged and appox-tioned upon the respective 
claimants thereof accordingly. The only ex- 
ceptions, as far as I recollect, which have 
been admitted, are, where the charges have 
been occasioned by the gross neglect, or 
laches, or improper conduct of the claimant 
himself, in which ease they are to be borne 
be hunself alone; or where the right "has 
been forfeited by some gross misconduct of 
the salvors in the salvage service, in which 
case the court constantly refuse any allow- 
ance to them, and compel the guilty parties 
to bear their own costs, charges, and ex- 
penses, as a suitable punishment ex delicto. 
This is especially true in all cases of em- 
bezzlements and of losses by the gross negli- 
gence of salvors. In the present case there 
is not th.e slightest ground to impute any 
negligence, laches, or impropriety to Messrs. 
Holford and Company, and therefore the gen- 
eral rule must prevail. 



Case IITo. 10,033. 

The NATHANIEL KIMBALL. 

r4 Adm. Ree. 679.] 

District Court, S. D. Florida. Jan., 1853. 

SAI.V.'k.GE — VeSSEI- OS ReEP — PEKII. — BaX> 

Weathek— Amount. 
[Cited in Baker v. The Slobodna, 35 Fed. 541, 
as an instance in which a salvage allowance of 
thirty per centum was given on the cargo saved 
dry, and fifty per centum on that saved by div- 
ing and working in the water; the vessel having 
gone ashore nine miles out from Key West, and 
cargo amounting to §56,093 saved by seven ves- 
sels and ninety-nine men.] 

[This was a libel by George W. Carey and 
others against the cargo and materials of the 
wrecked ship Nathaniel Kimball for salvage 
compensation.] 

The ship Nathaniel Kimball, from New Or- 
leans to Liverpool, laden with cotton, during 
the night of the IGth of January last .ran 
ashore on that part of the Florida Reef 
known as the "Easternmost Dry Rocks," 
situated nine miles from this town. The 
weather was very boisterous, and the wind 
heavy. Soon after striking the reef the ship 
17FED.0AS.— 76 
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bilged, fell over on her larboard side, and 
filled with water. The master cut away the 
masts, to ease the ship, the sea making a 
complete breach over her. In the morning, 
the 17th of January, the libellants, being the 
masters and crews of the schooners Eu- 
phemia, G. L. Browne, Relampago, Champion, 
Lafayette, H. B. Hawkins, and Larinia,— in 
all ninety-nine men,— proceeded from Key 
West to the wreck. With considerable diffi- 
culty and danger they succeeded in boarding 
the wreck and in taking ofE the master and 
crew, who, to say the least, were very un- 
comfortably situated if not exposed to con- 
siderable peril. On the 18th, the gale hav- 
ing somewhat abated, the libellants com- 
menced to save the cotton and ship's ma- 
terials. They saved seven hundred and sev- 
enty-three bales of cotton in a dry and un- 
damaged state, and about twelve htmdred 
wet The value of all the cargo and ma- 
terials saved is §64,610.79, While the wreck- 
ers were employed in this service, the weath- 
er was more than commonly boisterous and 
windy, and the sea was high; so that their 
labors were oEten interrupted by the bad- 
ness of the weather. In consequence of 
these inteiTuptions their labors ran through 
a period of more than a month. 

O. B. Hart, for libellants. 
Wm. McOall, for claimants. 

MARVIN, District Judge, Referring to 
the libel and answer for the more minute 
particulars of the case, I proceed to award 
the salvage which I think ought to be al- 
lowed. It is ordered, adjudged, and decreed, 
that there be allowed and paid to the owners, 
masters, and crews of the vessels composing 
the "first consortship," to wit, the Euphemia, 
G. L. Browne, Schr. ilelampago, Champion, 
Lafayette, H. B. Hawkins, and Larinia, 
thirty per cent, upon the nett value of the 
property saved by them, after first deducting 
therefrom tlie costs and expenses of this 
suit, the wharfage, storage, and bills for la- 
bor in landing and storing and arranging for 
sale the cargo and materials; the gross 
value of the cargo and materials saved by 
the said first consortship being, according to 
the marshal's account sales and the ap- 
praisement $30,639.78; marshal's sales, ?23,- 
040.49; sold by Bowne and Curiy, §2,413.62; 
in all $56,093.89. That there be allowed to 
the second consortship, composed of the 
same vessels with some diffprence in the 
men, §291.11,' being thirty per cent of the 
value of the property saved by them. That 
there be allowed to the third and subsequent 
consortships as numbered and set forth in 
the marshal's account sales the one-half of 
the proceeds of the sales of the property ac- 
cording to said account sales; the property 
having been saved by diving and working in 
the water. That there be allowed to the 
boats Union, Water Witch, and Caroline and 
Isaac §110.61, being the one-half of the pro- 
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ceeds of the sale of materials saved by them 
and sold by Bowne and Gurry. That there 
be allowed to the boats Union, "Water Witch, 
and Caroline ?150.60, being the one-half of 
the proceeds of sales of materials saved by 
them and sold by Bowne and Curry, That 
the marshal restore that part of the cargo re- 
maining unsold to the master for and on ac- 
count of whom it may coneei*n. That the 
clerk pay the costs and expenses of the suit, 
the wharfage, storage, and bills for labor 
out of the proceeds of sales in court, and re- 
store the residue to the master for and on ac- 
count of whom it may concern. 



Case No, 10,034. 

■ NATIONAL BANK v. COLTON. 

[Cited in Gronkhite v. Herrin, 15 Fed. 890- 
This is a state case, and is reported sub nom. 
National Banlc v. Cotton, 53 Wis. 31, 9 N. W. 
926.1 



Case No. 10,035. 

NATIONAL BANK v. DODaB. 

[The case reported under above title in 25 
Int. Rev. Ree. 304, is the same as Case No. 10,- 
053.] 



NATIONAL BANK-NOTE CO. (TAPPAN 
v.). See Case No. 14,l00. 

NATIONAL BANK-NOTE CO. (TOPPAN 
v.). See Case No. 14,100. 

NATIONAL BANK OP CLEVELAND v. 
SIMMONS. See Case No. 3,062. 



Case l^o. 10,036. 

NATIONAL BANK OP COMMERCE v. 
BOOTH. 

[5 Biss. 129.] 1 

Circuit Court, N. D. Illinois. June, 1870. 

Notes — BASKROPTcr of DIakek — Action against 

XSDORSBR. 

1. In Illinois, the indorsee of a promissory- 
note, the maker of which has been, adjudicated 
bankrupt, may proceed at once ngniust the in- 
dorser. 

2. The ease is not similar to that of a deceased 
maker of a note, where the holder must pursue 
the estate of the maker in the probate court. 

Assumpsit against Alfred Booth as in- 
dorsee of a promissory note of Bamum, Ma- 
son & Co. 

BLODGETT, District Judge. Judgment 
must go against the defendant in this case. 
Mr. Booth is sued as the indorser of a prom-^ 
Issory note made by the firm of Barnum, 
Mason & Co. He pleads that Barnum, Ma- 
son & Co. have been thrown into bankrupt- 
cy, and that their assets are in the hands of 
the assignee and will produce fifty cents on 
the dollar, and insists that the holders of the 

1 [Reported by Josiah H. Bissell, Esq., an(? 
here reprinted by permission.] 



note can not proceed against him as indoi'sei 
until they have exhausted the assets in bank- 
ruptcy. 

The statute of this state provides that an 
indorser shall not be liable unless the holder 
shall have used due diligence by the institu- 
tion and prosecution of a suit against the 
maker of a note, except under certain condi- 
tions. In this case, the institution and pros- 
ecution of a suit against Barnum, Mason & 
Co. is entirely impossible, they having been 
by the act of their creditors, declared bank- 
rupts, adjudicated as such, and no suits on 
their old indebtedness could be mainiairied 
against them. 

It was contended very strenuously on Ihe 
part of the defendant in this case, that the 
case was similar to that of a deceased maker 
of a note; and there are some adjudications 
of Indiana and Kentucky to the effect that 
the holder of the note must first pursue the 
estate of the deceased in the probate court, 
and exhaust his remedy against the estate of 
the deceased in the surrogate or probate 
courts; but on examination, I find the stat- 
ute of Illinois is broader than the statutes of 
Indiana and Kentucky, and it seems to con- 
vey the idea that the institution and prosecu- 
tion of a suit against the maker of the note 
is the diligence, or kind of diligence, that is 
required to fix the liability of the indorser. 
There being no adjudicated case to sustain 
the position taken by counsel for defendant 
in this case, i am inclined to hold to the doc- 
trine that sufficient is showji by the declara- 
tion in this case,— by the averment of the 
bankruptcy of the makers of the note,— to 
dispense with any diligence against them. 
Judgment for plaintiff. 

NOTE. The statute referred to will be found 
in 1 Gross (1871) p. 461, § 5. Por the present 
statute, see Rev. St. 1874. p. 719, § 7. These 
provide if "such suit would have been unavail- 
ing," when brought against the maker, the in- 
dorser shall be immediately liable. 



NATIONAL BANK OF COMMERCE (MER- 
CHANTS' NAT. BANK v.). See Case No. 
9.446. 

NATIONAL BANK OP PATETTEVILLE 
(MEAD v.). See Case No. 9,366. 



Case No. 10,037. 

NATIONAL BANK OP PREDERIOKS- 
BURG V. CONWAY et al. 

[1 Hughes, 37; 14 N. B. R. 175, 513.] i 

Circuit Court, E. D. Virginia. June 6, 1876. 

Deeds — AcKNowiiEDGMBXT— Interest of Notary 
— Bankroptoy — Assignment Executed. 

1. A notary public is competent to acknowl- 
edge and certify a deed of trust, although he is 
interested as one of the beneficiaries in the 

trust. 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission. 
14 N. B. R. 175, 513, contains only a partial 
report.] 
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2. If a deed of trust is actually delivered to 
the trustee, with power to record it when he 
deems proper, it is valid as against the as- 
signee in bankruptcy, although it is not recorded 
until after the grantor's failure, 
[Cited in Re Oliver, Case No. 10,492.] 
[Cited in Collender Co. v. Marshall, 57 Vt. 
234.] 

[3. Cited in Bank of Benson v. Hove, 45 
Minn. 43, 47 N. W. 449, to the point that 
recording is notice to a subsequent mortgagee 
notwithstanding the fact that the notary taking 
the acknowledgment was disqualified on ac- 
count of interest, such disqualification not ap- 
pearing on the face of the instrument.] 

On July 20, 1875, Montgomery Slaughter 
executed to "W". P. Conway a deed, conveying 
to him certain real estate in Fredericksburg, 
Virginia, in trust, to secure the payment of 
four negotiable notes drawn and indorsed by 
M. Slaughter & Son, a firm of which Mont- 
gomery Slaughter was the senior partner, 
payable at the banking house in Fredericks- 
burg of Conway, Gordon & Gamett, a firm 
of which W. P. Conway was a member; one 
of the notes for one thousand dollars, pay- 
able on the 25tb of September, 1875; another 
for fifteen hundred dollars, payable on the 
15th of October, 1875; another for one liiou- 
sand dollars, payable the 25th of November, 
1875; and the fourth for two tbousand dol- 
lars, paj'able on the 23d of December, 1875. 
This last note was dated July 20, 1875. This 
deed was acknowledged by the grantor and 
certified by G. W. Garnett, a member of the 
firm of Conway, Gordon & Gamett, on the 
day it was executed. At the time of the exe- 
cution of the deed, Conway, Gordon & Gar- 
nett were holders and owners of the three 
first-named notes, aggregating three thou- 
sand five hundred dollars in amount, and they 
became owners of the note for two tbousand 
dollars, shortly after the date of the deed. 
The note due the 25th of September was 
paid at maturity. That due the 15th of Octo- 
ber was not paid but was protested. On the 
afternoon of this same day, the deed of trust, 
which had been kept in the safe of his bank, 
by W. P. Conway, trustee, ever since the 
20th of July, was taken out and deposited for 
record in the office of the clerk of the proper 
court in Fredericksburg. At the time this 
deed was recorded the firm of Conway, Gor- 
don & Garnett were holders and owners of 
the remaining three notes secured by the 
deed, aggregating four thousand five hun- 
dred dollars. On the 27th of October, 1875, a 
creditors' petition was brought in the dis- 
trict court of the United States, for this dis- 
trict, as a court of bankruptcy, praying that 
the said Montgomery Slaughter, and his 
firm, M. Slaughter & Son, and his son W. L. 
Slaughter might be adjudicated bankmipts; 
and, without contest, they were afterwards 
duly so adjudicated, in accordance with the 
prayer of the creditors' petition. On the 11th 
of November, 1875, the National Bank of 
Fredericksburg, a creditor of the bankrupt, 
brought their bill on the equity side of this 



court, with the usual allegations and charges, 
praying that the deed of M. Slaughter to W. 
P. Conway, of the 20th of July, 1875, might 
be set aside, as giving a preference to Con- 
way, Gordon & Garnett, in contravention of 
the provisions of the 35th section of the gen- 
eral bankruptcy act of congress (Rev. St. § 
•5128 [14 Stat. 534]), To this bill, Conway, 
Gordon & Gamett have made answer, claim- 
ing that the deed was in fact bona fide, that 
it was legal under the laws of Virginia, and 
that it was not in contravention of the bank- 
rupt act and its amendments, because it was 
made more than two months before the pe- 
tition in involuntary bankruptcy was filed, 
and because, as they allege, -M. Slaughter and 
M, Slaughter & Son, until unexpectedly pro- 
tested on the 15th of October, 1875, had the 
confidence of the entire community; were 
considered entirely solvent; were believed to 
be gentlemen of extraordinary business quali- 
fications, engaged in an exceedingly profita- 
ble business; that their paper rated with the 
best at the respondent's bank; and that their 
failure on the loth of October, 1875, astound- 
ed the whole community. 

The respondents also allege, in their answer, 
that their dealings in the paper of the bank- 
rupt firm were always with the senior mem- 
ber, Montgomery Slaughter; that this bank- 
rupt always refused to comply with the rule 
of their bank requiring a responsible indorser 
on all paper of the firm, on the ground that 
as he never indorsed for others he would 
not ask others to Indorse for his house: and 
that instead of an indorser, the custom of 
said Slaughter, with the house of Conwav. 
Gordon & Gamett, was always to give deeus 
of trust on the property of M. Slaughter em- 
braced in the deed of the 20th of July, 1875, 
to secure the notes discounted for Slaugh- 
ter & Son by the firm; that in no instance 
did said Slaughter fail to give such a lien in 
the previous five or six years, although the 
transactions were numerous; that in all of 
these transactions, the custom was to leave 
the deed of trust in the hands of W. P. Con- 
way, the trustee, to be recorded when he 
thought proper, or when the holders of the 
notes discounted by C, G. & G. might re- 
quire. In a statement of facts, agreed be- 
tween all parties, it is further alleged, that it 
had been the usage of Conway, Gordon & 
Garnett to take these deeds from M. Slaugh- 
ter, and to destroy them when the notes were 
paid, never putting any of them on record 
until this last deed. In a statement of facts 
by M. Slaughter, accepted by all parties as 
evidence, by consent, Mr. M. Slaughter al- 
ludes to several previous transactions, "simi- 
lar to that of the 20th of July, 1875, in which 
the notes had been paid, and the deeds can- 
celled." 

The Code of Virginia (1873, c. 114, § 5, p. 
897) provides that "every deed of trust, etc., 
conveying real estate and goods and chat- 
tels, shall be void as to creditors, etc., imtil 
and except from the time it is duly admitted 
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to record in the county or coi-poration where- 
in the property embraced in the said deed" 
may lie." 

HUGHES, Bistrict Judge. There is no 
question here of actual fraud or of moral 
wrong-doing. The transaction of the 20th of 
July, 1875, was between men of the highest 
character, socially and in their pecuniary deal- 
ings. There is but one question in the ease, 
which is, whether the writing, signed and ac- 
Imowledged on the 20th of July, 1875, kept in 
the iron safe of Conway, Gordon & Garnett 
until the paper of Slaughter & Son had gone 
to pi-otest on the 15th of October, 1875, and 
on the afternoon of that day recorded, is valid 
xmder section 5128 of the Revised Statutes of 
the United States. This statute is not a stat- 
ute of frauds, but of disabilities. It estab- 
lishes a policy. It makes it against the pol- 
icy of the law for men, knowing the insol- 
vency of their debtors, to exact or take deeds 
of preference from them. State laws permit 
this, and indeed encourage it. But congress 
declares a different policy, and places failing 
debtors in the same condition as to deeds, 
grants, and conveyances of preference, in 
which state laws place minors and femes 
covert as to contracts, and in which state 
laws place all adults who are in debt, but 
sui juris, as to deeds of gift. The word 
"fraud" occurs but once in this section 5128, 
and then not as implying moral or actual fraud, 
but only as implying a breach of the policy 
of the law just mentioned; the phrase in which 
the word occurs being "In fraud of the pro- 
visions of this act." I have nothing to do, 
therefore, with fraud as a crime, moral or 
legal. I have only to inquire whether the 
writing between M. Slaughter and Walter P. 
Conway, trustee, signed and acknowledged on 
the 20tti of July, 1875, was in violation of the 
policy of section 5128, Rev. St., and there- 
fore void. 

The question whether this writing was 
properly acknowledged or not, which was so 
ably and elaborately argued at bar, is only a 
secondary one in the case. The primary ques- 
tion is, when did this writing become a deed 
as between the grantor and grantee? Tlie 
acknowledgment of the writing by the grantor 
had reference only to its being recorded, and 
thereby made valid as against his creditors. 
If the question were only as to acknowledg- 
ment, I should decide, without hesitation, that 
it was properly acknowledged; for the teach- 
ing of the cases cited at bar seems to me 
plainly to be, that an interested person may 
take the acknowledgment of a deed when 
the act is merely ministerial; though if the 
act be judicial, such as taking the acknowl- 
edgment, after privy examination, of a mar- 
ried woman, an interested person cannot take 
it. Harkins v. Forsyth, 11 Leigh, 294; Car- 
per V. McDowell, 5 Grat. 212; Horsley v. 
Garth, 2 Grat. 471; Taliaferro v. Pryor, 12 
Grat. 277; Johnston v. Slater, 11 Grat. 321; 
Turner v. Stip, 1 "Wash. [Va.] 319; Hampton 



V. Stevens [1871] 10 Am. Law Eeg. 107; Bos- 
well V. Floekheai't, 8 Leigh, 364; Dimes v. 
Grand Junction Canal Co., 16 Eng. Law & 
Eq. 63. Though the acknowledgment of this 
writing of the 20th of July, 1875, were good, 
that fact might not invalidate the deed; for it 
has been recently decided, by the supreme 
court of the United States, in Sawyer v. Tur- 
pin, 91 U. S. 114, that the recording of a deed 
may be within the period of prohibition im- 
posed by the banki-upt law, and yet the deed 
itself be good against an assignee in bank- 
ruptcy, if executed before the period. Were 
it necessary, I should hold that that decis- 
ion does not govern this case. A clear dis- 
tinction may be drawn between this case 
(relating to real estate) and that decided in 
Sawyer v. Turpin (relating to personalty), 
founded on the distinction between the re- 
spective laws of jMassaehusetts and Vh-giuia 
relating to fraudulent conveyances. The law 
of Massachusetts,- on which the decision in 
Sawyer v. Turpin was rendered, declares that 
mortgages of personal property shall not be 
valid against any other person than the par- 
ties thereto, unless, etc., etc., the mortgage 
be recorded, etc. Whereas, the law of Vir- 
ginia dedares that every deed of ti*ust, con- 
veying real estate or goods and chattels, shall 
be void as to creditors, until and except from 
the time it is duly recorded. The deed of 
Montgomery Slaughter, signed and acknowl- 
edged the 20th of July, 1875 was void as to 
creditors, and was not a deed at all, until 
the 15th of October, 1875; and I doubt if the 
supreme court of the United States would 
hold that it took effect any earlier as to the 
assignee in bankruptcy representing the gen- 
eral creditors of the bankrupt. But, assum- 
ing that the decision in Sawyer v. Turpin gov- 
erns this case, as to deeds which have be- 
come deeds between the pai-ties to them, pre- 
viously to the period of two months before 
bankruptcy, but recorded within that time, 
the further question is, when did this writ- 
ing of the 20th of July, 1875, become a deed, 
good as between M. Slaughter and W. P. Con- 
way, the parties to it? It cannot be claimed 
that this writing was, in the hands of W. P. 
Conway, until the 15th of October, 1875, an 
escrow; for, in strict law, an escrow is a deed 
delivered to a stranger, which is to become 
valid on the happening of some definite future 
contingency. From this writing having been 
delivered to the gi-antee by the grantor, and 
not to a stranger, it cannot be called, with 
technical accuracy, an escrow. 

But was it in truth and in law a deed, so 
delivered and so accepted, until the day it was 
recorded in the office of the corporation of 
Fredericksbm'g? This I assume, of course, 
to depend upon the understanding or contract 
as to it, which was had between M. Slaughter 
and W. P. Conway, either tacitly or express- 
ly, on the day it was signed. • The transac- 
tion of the 20th of July, 1875, is stated by 
Conway, Gordon & Garnett, in their answer, 
to have been "precisely similar" to numerous 
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others that had preceded it for five or six 
years. These writings had never been treated 
as passing title, but as papers which might be 
treated as nullities after awhile and can- 
celled. No previous one of these writings 
had been recorded; no previous one had been 
treated as a deed of conveyance requiring re- 
lease. All had been treated as writings that 
might become deeds in the option of the trus- 
tee, or of the holders of the notes of M. 
Slaughter & Son. All of them had been held 
privately by W. P. Conway, and by him torn 
up and cancelled whenever he so elected to 
do. 

Now, the very question in this case is, 
whether the writing of the 20th of July, 187S, 
signed and acknowledged by M. Slaughter, 
and delivered by him to W. P. Conway, with 
the understanding that it was to be cancelled 
on the payment of the notes which it secured, 
was intrusted to him in a way that made 
it a nullity from the beginning, except in case 
of default; was intrusted to him in a way 
to pass no title and requiring no release ex- 
cept on default. I say the very question is, 
■ whether such writing was a deed, to be taken 
and treated, as a deed as of the 20th of July, 
1875, "Was it a deed at all until the l-5th 
of October, 1875, when W. P. Conway elected 
to treat it as such? I see no reason and 
know of no precedent which requires a paper, 
in form a deed, but delivered upon condition 
that it is not to be treated as a deed passing 
title, except on the future election of the hold- 
er of it, to be held in law as an absolute deed 
. from its date, contrary to the intention of both 
grantor and grantee in making it. 

In the case before me, the intention of both 
gi'antor and grantee was, that the deed was 
not only not to go upon record, to bind credit- 
ors, but was not to be a deed passing title, 
in such a way as to require a release of title, 
until the grantee should elect so to treat it. 
I do not think that a paper in form of a deed, 
which both parties to it agree is not to be 
treated as a deed except upon a future con- 
tingency, can become a deed until the hap- 
pening of that contingency. I therefore hold 
that the paper which was signed and ac- 
knowledged by Slaughter, and accepted by 
Conway on the 20th of July, 1875, did not be- 
come a deed until Conway, on the loth of Oc- 
tober, elected to treat it as such, and put it 
upon record. Section 5128 makes void any 
conveyance which, directly or indirectly, ab- 
solutely or conditionally, creates a preference 
of one creditor over others within two months 
before the filing of the petition. As the deed 
in question was void by law as to creditors 
until the loth of October, 1875, and, as be- 
tween parties, was a private, inchoate, de- 
feasible writing until that date, I think that it 
did not take the character of a deed of con- 
veyance or pass any title until that date; and. 
therefore, that it faUs within the inhibition 
of section 5128 of the Revised Statutes. I so 
decide; and will sign a decree in accordance 
with the prayer of the bill, declaring the deed 



of Slaughter to Conway void, and setting it 
aside. 

From that decree an appeal was taken, on 
the hearing of which the chief justice decided 
as follows: 

WAITE, • Circuit Justice. The supreme 
court of the United States decided at its last 
term, m Sawyer v. Turpin L91 tl. S. 114], that 
if a mortgage to secure a pre-existing debt 
was executed more than four months before 
the filing of a petition for the adjudication of 
the mortgagor a bankrupt, it would be good 
as against the assignee in bankruptcy when 
appointed, if recorded before his rights at- 
tached but within the four months. This 
case arose before the act of June 22, 1874 
(18 Stat. 180), changing the time of the pro- 
hibited preference to a period within two 
months next preceding the filing of the peti- 
tion, instead of four, as it originally stood. 
Upon the principle established in that case, 
this deed of trust is not invalid under the pro- 
vision of section 35 of the bankrupt act 'as 
amended and enforced at the time of its exe- 
cution. The deed was delivered to Conway 
when it was executed, and held by him as se- 
curity for the notes it described. The testi- 
mony is clear upon this point. The failure to 
record previous deeds of the same character, 
their sm-render for cancellation without a 
formal reconveyance after payment of the 
notes, and their acknowledgment before the 
defendant Garnett as a notary, are all cir- 
cumstances proper for consideration when de- 
termining what the real character of this 
transaction was; but, in our opinion, they 
are not sufllcient to overcome the positive 
testimony of all the parties to the effect that 
the deliveiy was complete, that the object on 
both sides was to secure the debts provided 
for,, and that Conway, the trustee, was fully 
authorized to cause the record to be made 
whenever he or his beneficiaries thought it 
desirable to do- so. The deed was good as 
between the parties without record, but until 
recorded it was void against creditors. Code 
Va. 1873, p. 807, c. 114. No deed can be ad- 
mitted to record until proved or acknowl- 
edged in the manner provided for. Id. p. 
905, § 117. A record without the requisite 
proof or acknowledgment does not affect cred- 
itors. A deed may be acknowledged by the 
gi-antor before a notary public, and, upon the 
certificate of the notaiy to that effect in prop- 
er form, recorded. The form of the certifi- 
cate in this case is correct, but it is insisted 
that because Garnett, the notaiy, was inter- 
ested as one of the beneficiaries in the trust, 
he was incompetent in law to receive and cer- 
tify the acknowledgment. This presents the 
principal question in the ease for our consid- 
eration. 

The law provides only for the acknowledg- 
ment of a deed before a notary public. It 
does not require, in express terms certainly, 
that he shall be disinterested. A notary pub- 
lic is an officer provided for by statute. He 
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must give bond for the faithful perfonnanee 
of his duties. Code Va. 1873, p. 903, e. 116. 
It has been frequently decided that an 
acknowledgment before a grantee named in 
a deed was of no effect Beaman v. Whit- 
ney, 20 Me. 413; Wilson v. Traer, 20 Iowa, 
233; Stevens t. Hampton, 46 Mo. 404; Groes- 
beck V. Seeley, 13 Mich. 345. It has also 
been held that a party interested in a deed 
cannot take and certify the acknowledgment 
of a married woman requiring a privy exam- 
ination. Withers v. Baird, 7 Watts, 228. 
The taking of such an acknowledgment is, m 
some respects, a judicial act, and not minis- 
terial only, but in the case of an ordinaiy 
acknowledgment it is purely a ministerial 
act. Truman v. Lore's Lessee, 14 Ohio St. 
144; Lynch v. Livingston, 2 Seld. [6 N. Y.] 
434. Upon this principle it was decided in 
Dussuame v. Burnett, 5 Iowa, 95, that an 
acknowledgment before one not a grantee 
named in the deed, but interested in the con- 
veyance, was good. The same distinction 
was recognized in Stevens v. Hampton, be- 
fore cited. In October last the judge of the 
Rockbridge circuit court of Virginia held, in 
the case of Lady v. Lady [unreported], pend- 
ing before him, that a grantee named in a 
deed, though a trustee only, was incompetent 
to take the aclmowledgment of a married 
woman, the grantor, which required a privy 
examination. An acknowledgment of that 
kind, it was said, was of such sanctity as to 
make it necessary for the officer taking it to 
be disinterested. The recording acts are in- 
tended for the security of titles and the pre- 
vention of frauds. They are to be construed 
liberally to that end. As the record, when 
made, is constructive notice to all having the 
legal right to rely upon it for protection, pub- 
lic policy requires that it shall import as near 
absolute verity as is consistent with a due re- 
gard to the rights of the parties interested. 
A deed acknowledged before one named as 
grantee, carries upon its face notice of that 
fact, or, what is equivalent, notice of circum- 
stances sufficient to put a reasonable man 
upon inquiry. But when the name of the 
officer taking the acknowledgment does not 
appear as grantee, or as otherwise interested, 
no such notice or presumption accompanies 
the deed or its record. A certificate of ac- 
knowledgment is required to perfect a deed 
for record. The grantor can select such au- 
thorized officer for that purpose as he choos- 
es. He has full power to protect himself 
against frauds by int-erested parties as certi- 
fying officers, for he may refuse to make his 
acknowledgment before them. 

The question we have now before us is not 
whether as between these parties the cer- 
tificate can be impeached, but whether it is 
sufficient in law to authorize the record. It 
states only facts. The deed was actually 
acknowledged before a notary public. A re- 
corder receiving it in its present form, and 
not knowing that the certifying officer was 
interested in the conveyance, would certainly 
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be justified in putting it on record. The 
deed itself did not carry notice to him of the 
supposed disqualification any more than it 
did to others. It was no part of his duty to 
detect the secret interest of the certifying 
officer. If the instrument was apparently 
sufficient in form, he had nothing to do but 
to receive and record it. All this the grantor 
knew, or ought to have known. Every man 
is held responsible for the necessary conse- 
quences of his own voluntarj' acts. This is 
a familiar rule, and as old as the principles 
of common honesty. A grantor acknowl- 
edges a deed for the purpose of putting it 
in a condition for record. The object of the 
record is to give public notice of what had 
been done with the property. The public are 
expected to examine and act upon this evi- 
dence. Having voluntarily acknowledged 
and delivered his deed, the grantor is pre- 
sumed to have voluntarily consented to its 
record. He must, therefore, be charged with 
all the legitimate consequences of such an 
act. If his deed is found on record, appar- 
ently executed according to the forms of law, 
and without any circumstances of suspicion 
against it, the plainest principles of equity 
would hold him estopped from setting up an 
undisclosed interest of the officer before 
whom he made his acknowledgment, to de- 
feat his conveyance, as against an innocent 
purchaser relying upon the record as the 
evidence of his title. But this defence would 
be open to him if his acknowledgment were 
actually void. Void acts are as no acts; they 
bind no one. Voidable acts are good until 
avoided, and they cannot be avoided as 
against rights actually vested under them. 
As against the grantee, a deed is as mueli 
voidable after record as before. So far as 
he is concerned, the effect of the record is 
only to change the burden of proof, to some 
extent from him to the grantor. After a 
record duly made, the law presumes that all 
has been done which is necessary, to give 
the instrument validity, but this presumption 
may always be rebutted as against the gran- 
tee. And as against third parties, it may be 
shown that a deed was never signed, sealed, 
or delivered. 

Clearly, therefore, it is against the policy 
of the recording acts to hold an acknowledg- 
ment void because of the secret interest of an 
officer taking and certi^ing it. The effort 
should be to prevent rather than allow hidden 
defects in the evidence of public records. If 
voidable only, it is sufficient to authorize the 
record, if not previously avoided. So, too, 
as has been seen, it may be avoided at any 
time after record and before the rights of 
third parties have attached. This, as it 
seems to us, furnishes the grantor with all 
the protection he has the right to demand as 
against the consequences of his own acts, and 
at the same time leaves to the recording acts 
their legitimate power and effect We con- 
clude, therefore, that the acknowledgment in 
this case before Garnett was sufficient to au- 
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thorize the record of the deed to Conway. 
The acknowledgment may, however, as be- 
tween these parties, be avoided for fraud if 
established. But there is no proof of fraud. 
On the contrary, all parties agree that the 
acknowledgment was freely and fairly made 
in the belief that it was in all respects suffi- 
cient to vest the title in the trustee for the 
purposes specified. 

The decree of the district court annulling 
the deed is therefore reversed; but inasmuch 
as the trustee named in the deed is interested 
in the debt secured by the trust, the sale 
advertised by him should be enjoined, and 
another trustee appointed to execute the trust 
in that behalf. A decree may be prepared" in 
accordance with this opinion. 



Case No. 10,038. 

NATIONAL BANK OP MADISON v. DA- 
VIS et al. 

[8 Biss. 100; 6 Cent. Law J. 106; 5 Reporter, 

258: 1 Thomp. Nat. Bank Cas.. 350; 

10 Chi. Leg. News, 156.] i 

Circuit Court, D. Indiana. Oct., 18T7. 

UsuBX— Renewal Note— Amount Recoveked— 
Statute op Limitatioits— National Bank. 

1. "Where a national bank discounts a note, 
reserving a usurious rate of interest, and the 
borrower ^ves a new note in renewal at legal 
interest, the bank is entitled to recover the 
amount of the renewal note, with interest, less 
the amount of the usury reserved on the origi- 
nal discount, credited as of that date. 

[Cited in Hill v. National Bank of Barre, 15 
Fed. 433.] 

2. Usury, paid more than two years before the 
commencement of the suit, cannot be recovered 
nor credited upon the principal of the note. 

Assumpsit on a promissory note. The 
plaintiff, on the 19th of May, 1869, for the 
defendants, Jacob Davis [and others] dis- 
counted his note for §3,000 at four months, 
with two indorsers, at the rate of 12 per 
cent per annum, paying Davis the proceeds 
less $128.50, the interest reserved. There 
were divers renewals of this note, each re- 
newal being for the full amount of the prin- 
cipal, Davis actually paying the interest in 
advance, the bank reserving nothing out of 
the proceeds of the discount The indorsers 
were accommodation indorsers, and there 
were different indorsers upon different re- 
newals. In 1873, Davis paid $700 on the 
principal, thus reducing his loan to $2,300, 
for which sum four different renewal notes 
were given. On December 9, 1873, Davis 
paid on one of these renewals 12 per cent, 
interest in advance. This was the last usu- 
rious interest paid. From that date the 
plaintiff received only legal interest at the 
rate of 10 per cent, per annum. On April 
1, 1875, Davis renewed his loan by giving 
his two notes for like amounts, maturing 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 5 Reporter, 258, 
contains only a partial report.] 
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at different dates, and the note sued on 
wa§ given in renewal of one of these notes. 

C. E. Walker and O. L. Holstein, for plain- 
tiff. ' 
Herod & Winter, for defendants. 

Before DRUMMOND, Circuit Judge, and 
GRESHAM, District Judge. 

GRESHAM, District Judge. Section 30 of 
the national bank act (13 Stat. 108), ap- 
proved June 3, 1864, reads as follows: 

"Section 30. And be it further enacted, 
that evei-y association may take, receive, 
reserve, and charge on any loan or discount 
made, or upon any note, bill of exchange, 
or other, evidence of debt, interest at the 
rate allowed by the laws of the state or 
territory where the bank is located, and no 
more, except that where, by the laws of 
any state, a different rate is limited for 
banks of issue organized under state laws, 
the rate so limited shall be allowed for as- 
sociations organized in any such state imder 
this act And when no rate is fixed by the 
laws of the state or territory, the bank may 
take, receive, reserve or charge a rate not ex- 
ceeding seven per centum, and such interest 
may be taken in advance, reckoning the 
days for which the note, bill or other evi- 
dence of debt has to run. 

"And the knowingly taking, receiving, re- 
serving or charging a rate of interest greater 
than aforesaid shall be held and adjudged 
a forfeiture of the entire interest, which the 
note, bill or other evidence of debt carries 
with it, or which has been agreed to be paid 
thereon. And in case a greater rate of in- 
terest has been paid, the person or persons 
paying the same, or their legal representa- 
tives, may recover back in any action of 
debt, twice the amount of the interest thus 
paid, from the association taking or receiv- 
ing the same: provided, that such action is 
commenced within two years from the time 
the usurious transaction occurred. But the 
purchase, discoimt or sale of a bona fide bill 
of exchange, payable at any other place than 
the place of such purchase, discount or sale, 
at no more than the current rate of exchange 
for sight drafts, in addition to the interest 
shall not be considered as talcing or receiv- 
ing a greater rate of interest." 

If a national bank discount a note at a 
usurious rate of interest^ paying the bor- 
rower the proceeds less the interest, and 
suit be brought to recover the loan, and the 
borrower plead the usury, the bank will re- 
cover the face of the note less the entire in- 
terest taken out, received or reserved, and 
no more. It will thus collect the sum of 
money it actually paid out, being punished 
for receiving interest in excess of the legal 
rate by forfeiting all interest. But if the 
note thus discounted be renewed for the 
same amount, the borrower paying usurious 
interest out of his pocket in advance, and 
suit be brought on the renewed note, the de- 
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fendant may recoup double tlie amount of 
the entire interest actually paid on renelVal, 
or in an independent action of debt he may 
recover from the bank fdouble the amount 
of the entire interest thus paid. 

In either, ease the punishment of the banic 
is the same. In the latter case the bank for- 
feits double the amount of the interest paid, 
and yet recovers the amount it actually paid 
out, for it will be remembered the note sued 
on includes the amount of interest originally 
reserved. True, if the note be renewed in 
the same manner more than once, and the 
borrower be allowed to recoup, or in an in- 
dependent action, recover double the amount 
of usurious interest paid, the bank will lose 
part of the principal as well as all of the 
interest But forfeiture of double the en- 
tire interest paid is barred after the lapse 
of two years. 

If, instead of paying the usurious interest 
at each renewal of the loan, the same be 
added to the principal and included in the 
renewal notes, the bank, if the usury be 
pleaded, will recover the amoxmt it originally 
paid to the borrower; that is to say, it will 
recover the amount of the last of the re- 
newal series sued on, less all interest in- 
cluded in it. 

Usury forfeited the entire loan or debt 
under the banking act of February 25, 1863 
[12 Stat. 665]. This, congress thought, was 
too severe, and the act of 1864, with the ex- 
ception already noticed, limits the forfeiture 
to the interest only. 

In the case of Farmers', etc., Nat. Bank 
V. Dearing, 91 U. S. 29, the court say: "In 
the act of 1864 the forfeiture of the debt is 
omitted, and there is substituted for it the 
forfeiture of the interest stipulated for, if 
it had only been reserved, and the recovery 
of twice the amount when the interest had 
been actually paid." 

The only forfeitures visited upon national 
banks, when they stipulate for or receive 
illegal interest, are those found in the bank- 
ing act. They are not subject to any pen- 
alties or forfeitures contained in state stat- 
utes. Farmers', etc., Nat- Bank v. Dearing, 
91 U. S. 29. 

It is a familiar principle that forfeitures are 
never favored. All actual payments in ex- 
cess of the legal rate were made more than 
two years before the defendant's plea of 
usury was filed, and, in fact, more than 
two years before this suit was brought. Tho 
plaintifE is entitled to recover the amount of 
the note in suit with interest, less $128.50, 
the interest reserved on the original dis- 
count, which is to be credited as of the date 
of the reservation, all other interest having 
been actually paid. 



NATIONAL BANK OP MISSOURI (LEVI 
v.). See Case No. 8,289. 

NATIONAL BANK OP MISSOURI v. PA- 
PIN. See Case No. 12,239. 
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NATIONAL BANK OF THE REPUBLIC 

V. BROOKLYN CITY & N. R. CO. et al. 

[14 Blatchf. 242.] i 

Circuit Court, S. B. New York. May 26, 1877,2 

Notes— "Wboxofdi, Tkassfer to Innocent Hold- 

EK — Equities— Estoppel— Judgment ijt Favor 

op Endorsek — Action against Makbe. 

1. H., having a promissory note made by B., 
wrongfully diverted it and transferred it to N., 
as collateral security for a precedent debt due 
by H. to N., who took it in good faith; Held, 
that N. could not be affected by any equities 
between B. and H. 

[Cited in Bank of The Metropolis v. First Nat. 
Bank of Jersey City, 19 Fed. 302; First 
Nat. Bank of Circleville v. Bank of Monroe, 
33 Fed. 410.] 

2. N. sued an endorser of the note in a state 
court, and was defeated, on the ground that the 
law, as held by the state court, was, that N. 
having taken the note as security for a preced- 
ent debt, took it subject to the equities between 
the prior parties. Afterwards N, sued the mak- 
er on the same note: Hdd, that the judgment in 
the suit against the endorser was not a bar in 
favor of the maker. 

[This was an action by the National Bank 
of the Republic against the Brooklyn City & 
Newtown Railroad Company.] 

Rodman & Adams, for plaintiff. 
Field & Deyo, for defendant, 

WALLACE, District Judge. The diver- 
sion of the note in suit by Hutchinson & In- 
gersoll cannot avail the defendants, the mak- 
ers, because, within the authority of Swift v. 
Tyson, 16 Pet [41 U. S.] 1, the plaintiff, hav- 
ing taken the note in good faith from Hutch- 
inson & Ingersoll, though only as collateral 
to a pre-existing debt of the latter, cannot be 
affected by the equities between the ante- 
cedent parties. It is useless to review or 
discuss the numerous cases which hold 
that, where a note is thus taken as secmity, 
and there is no agreement, express or im- 
plied from the circumstances, that the cred- 
itor is to forbear or extend the loan, he is 
not a holder for a valuable consideration, and 
cannot recover against the maker, when the 
note has been fraudulently put in circula- 
tion or diverted. It suffices to say, that this 
is the conclusion reached in nearly all the 
cases in England and in this country where 
the question has arisen, and is in accord with 
the doctrine of courts of equity, that he who 
does not part with some new considex-ation, 
or assume some new obligation, is not a pur- 
chaser for a valuable consideration, and has 
no better rights than the party from whom 
he purchases. Text writers and commenta- 
toi-s of very respectable authority have ex- 
pressed the opinion that no new agreement 
between the creditor and the party transfer- 
ring the paper is essential, for the reason 
that, if such an agreement is not implied, at 
least there follows a remission of that vlgi- 



1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 102 U. S. 14.] 
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lance 'wliicli might otherwise have secured 
satisfaction of the debt, and because the ac- 
ceptance of the security imposes new obliga- 
tions on the part of the creditor toward the 
debtor. Daniel, Neg. Inst. § 829; Byles, 
Bills, 125, note by Judge Sharswood. "Wheth- 
er this reasoning is satisfactory or not I shall 
not now stop to inquire. The case of Swift 
T. Tyson [supra], was one where the bill was 
taken in payment of a note held by the 
plaintiff against the person who transferred 
the bill, but no weight was placed upon the 
fact that plaintiff accepted the note in pay- 
ment and thus satisfied the original debt; 
^nd it has been generally accepted as com- 
mitting the supreme court to the broad prop- 
osition, that the mere acceptance of negotia- 
ble paper as security entitled the holder to 
all the rights of a purchaser for a valuable 
consideration. McBride v. Farmers' Bank, 
26 N. y. 450; Atkinson v. Brooks, 26 Vt. 569; 
Allaire v. Hartshorne, 1 Zab. [21 N. J. Law] 
•665; Gibson v. Ctonner, 3 Ga, 47; Fellows v. 
Harris, 12 Smedes & M, 462; Blanehard v. 
Stevens, 3 Gush. 162. Until a more decisive 
expression from that tribunal, I must yield 
to the accepted import of that decision, and 
hold adversely to the position of the defend- 
ant 

It is insisted for the defendant, that the 
judgment recovered in the suit brought by 
the plaintiff against the endorsers of the note 
in suit is a bar to this action against the 
maker. That suit was brought in the state 
court, and decided, not upon any defence pe- 
culiar to the endorsers, but in accordance 
with the rule as held in this state, by which 
the holder of a note, who has taken it as se- 
curity for a precedent debt, takes it subject 
to the equities existing between the prior 
parties. The simple question, then, is wheth- 
■er a judgment in favor of an endorser, in an 
aetioii by the holder of the note, is an estop- 
pel in an action brought against the maker, 
where the defence is upon ground common 
to both the maker and endorser. It would 
hardly be contended that a judgment in fa- 
vor of the creditor against the principal 
would estop a surety from contesting the 
same issue when sued by the creditor; and 
it has been decided, in several cases, that a 
judgment in favor of the principal, when 
sued by the creditor, will not preclude a sub- 
sequent recoveiy by the creditor against the 
surety. Townsend v. Riddle, 2 N. H. 448; 
Bank of the State v. Robinson, 8 Eng. [13 
Ark.] 214; Bai'ker v. Casidy, 16 Barb. 177. 
"Where there is no agreement, express or im- 
plied from the nature of the contract, that a 
surety shall be bound by a suit against the 
principal, the surety is not affected by the re- 
sult. He is in the position of a stranger to 
the controversy. If the surety is not pre- 
cluded by a judgment against the principal, 
the creditor is not, because estoppel must 
equally affect both parties. I entertain no 
•doubt that the former suit is not a bar. To 
the estent its payment operated as a satis- 



faction of the plaintiff's debt, tho defendant 
is entitled to be relieved. It has no other 
effect. The plaintiff is entitled to judgment 
for the amount of the debt unpaid, for which 
the note in suit was taken as collateral. 

[On appeal to tlie supreme court the judsment 
of this court was afiSrmed, 102 U. S. 14.] 
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NATIONAL BANK OF WESTERN AR- 
KANSAS V. SEBASTIAN COUNTY. 

[5 Dill. 414.] 1 

Circuit Court, W. D. Arkansas. 1879. 

Courts — Federal Jurisdiction — How Derived 

— CONSTtTDTIOSAL. LA"W — LiWS VXOLATISG THE 

Obligation of Coktbacts — Action against 

CoUSTi'. 

1. The jurisdiction of the federal courts is 
derived from the constitution and laws of the 
United States, and the same cannot he enlarged, 
diminished, or affected by state laws. Such 
jurisdiction over controversies cannot be im- 
paired by the laws of the states which prescribe 
the modes of redress in their courts, or whicli 
regulate the distribution of their judicial power. 

2. The constitution of the United States pro- 
hibits the states from passing any law whicli 
im]iairs the obligation of contracts. The laws 
which exist at the time of the making of a con- 
tract, and in the place where it is made and to 
be performed, enter into and make part of it. 
The constitution embraces those laws alike 
which affect its validity, construction, discharge, 
and enforcement. 

3. An act of a state legislature which pro- 
vides that counties are no longer corporations — 
that they cannof be sued— is void as to obliga- 
tions legally issued by such counties when the 
law of the state provided they could be sued, 
when set up against a party seeking a remedy 
upon the obligations of a county in a federal 
court, because the state legislature cannot take 
away the right of a holder of such county obli- 
gations to sue in a federal court when such right 
is given him by the constitution and laws of tho 
United States, and because such a law impairs 
the obligation of such contracts. 

[Cited in Vincent v. Lincoln County, 30 Fed. 
752.] 

This is an action brought by plaintiff on 
several county warrants issued at different 
times by defendant county. Suit was com- 
menced on the 4th of January, 1879. To the 
complaint the defendant, by its attorney, on 
the 5th of May, A. D. 1879, filed an answer, 
setting up as a defence that since the com- 
mencement of this action, to-wit, on the 27th 
of February, 1879, the legislature of the state 
of Arkansas passed a law repealing certain 
sections of the general law of the state pro- 
viding that the several counties thereof 
could sue and be sued; the law of the state, 
in other words, takes away the suable char- 
acter of the counties. To this answer the 
plaintiff filed a general demurrer, alleging 
"that the facts set forth in said answer are 
not sufficient to constitute a defence to the 
plaintiff's cause of action;" and upon this 
demurrer the case was submitted to the 
court 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Messrs. Clendenning and Sandals, for 
plaintiff. 
R. B. Rutherford, for defendant 

PARKER, District Judge. The plaintiff 
in this action had a right, at the time suit 
was brought, to bring its action in a district 
or circuit court of the United States. Sec- 
tions 629, 563, Rev. St.; Kennedy v. Gibson, 
8 TVall. [75 U. S.] 506; Cadle v. Tracy [Case 
No. 2,279]. 

The county, at the time of the issue by it 
of the several warrants in suit in this case, 
had a right to issue such waiTants. Section 
605, Gantt, Dig. And when such wan-ants 
were issued by the county they were evi- 
dences of a promise by the county to pay 
whoever might be the holder thereof. They 
were so far negotiable as to pass by delivery, 
and only lacked that commercial character 
given by the law merchant to certain kinds 
of commercial instruments, which, when they 
are received by a bona fide, innocent holder 
for value before they are overdue, come to 
him freed from any equities to be set up by 
the maker against them. 

The bank received these warrants in the 
course of its business, having paid a valuable 
consideration for them. -This it had a right 
to do. At the time of the issue of these war- 
rants, when they were received by the bank, 
and when suit was brought upon them, the 
defendant, under the laws of the state, was 
a body corporate and politic, and, by its 
name, it could sue and be sued, plead and be 
impleaded, defend and be defended, in any 
court. Section 937, Gantt, Dig., provides 
"that each county which now exists, or 
which may hereafter be established, shall be 
a body corporate and politic." Section 938 
provides that "all suits brought by or against 
a county shall be brought in the name of or 
against the county by name, and by its 
name it may sue and be sued, plead and be 
impleaded, defend and be defended." This 
was the law of the contract looking to the 
remedy at the time it was made. 

On the 27th of Februaiy, 1879 [Laws 1879, 
p. 13], the legislature of the state passed a 
law, the 1st section of which provides for the 
repeal of certain sections of the general law 
of the state which gave -to counties their cor- 
porate character and provided that they 
might be sued. Section 2 Is as follows: 
"That hereafter all persons having demands 
against any county shall present the same, 
duly verified according to law, to the county 
court of such county, for allowance or rejec- 
tion." * * * 

The suit in this case had been brought, and 
was pending in the federal court, at the time 
this law was passed. At that time this court 
had obtained jurisdiction. This act was evi- 
dently passed by the legislature with the in- 
tent to take away the right of the holdei-s of 
obligations issued by the several counties of 
the state to bring suit on them in the federal 
courts, although they might have this right 



under the constitution and laws of the Unit- 
ed States. Can this be done? In the case of 
U. S. V. Drennan [Case No. 14,992], it is held 
that "the jurisdiction of the federal courts is 
derived from the constitution and laws of the 
United States, and cannot be enlarged, di- 
minished, or affected by state laws." This 
principle is sustained by Livingston v. Jeffer- 
son [Id. 8,411]; also by the case of Mason v. 
Boom Co. (3 Wall. [70 U. S.] 252). 

The power to contract with citizens of oth- 
er states, who have a right to sue in the fed- 
eral courts, or with a national bank, which 
has the same right, implies liability to suit 
by such citizens or such national bank, and 
no statute limitation of suability can defeat 
a jurisdiction given by the constitution or 
laiiFS of the United States. Cowles v. Mercer 
County, 7 Wall. [74 U. S.] 118. I think it 
clear that the jurisdiction of the courts of 
the United States over controversies cannot 
be impaired by the laws of the states which 
prescribe the modes of redi-ess in their courts, 
or which regulate the distribution of their 
judicial power. Hyde v. Stone, 20 How. [61 
U. S.] 175; Suydam v. Broadnax, 14 Pet. 
[39 U. S.3 67; Union Bank v. Jolly's Adm'r, 
18 How. [59 U. S.] 503; Payne v. Hook, T 
Wall. [74 U. S.] 425. 

Now, at the time of the passage of this 
law the county had made its contract; its- 
promise to pay was out; its liability on its 
promise was clear; the obligation of its con- 
tract was in existence. Could the state leg- 
islature do anything to impair the obligation 
of this contract of the county? "No state 
shall pass any law impairing the obligation 
of contracts," is the language of the supreme 
law of the land (article 10, § 1, Const. U. S). 
What is the obligation of the contract? It 
consists in the power and efiicacy of the law 
which applies to and imposes performance- 
of the contract or the payment of an equiva- 
lent for non-performance. Ogden v. Saun- 
ders, 12 Wheat. [25 U. S.] 213. 

The laws which exist at the time of the- 
making of a contract, and in the place where 
it is made and to be performed, enter into 
and make part of it. The constitution em- 
braces those laws alike which affect its valid- 
ity, construction, discharge, and enforcement. 
Von Hoffman v. Quincy, 4 Wall. [71 U. S.J 
535; Walker v. Whitehead, 16 Wall. [83 U. 
S.] 314; Edwards v. Kearzey, 96 U. S. 595. 

In the case of Edwards v. Kearzey, Mr.. 
Justice Swayne says: "The obligation of a 
contract includes everything within its oblig- 
atory scope. Among these elements noth- 
ing is more important than the means of en- 
forcement. This is the breath of its vital 
existence. Without it the contract, as such,, 
in the view of the law, ceases to be, and falls 
into the class of 'those imperfect obligations,'" 
as they are termed, which depend for their 
fulfillment upon the will and conscience of" 
those upon whom they rest. The ideas of 
right and remedy are inseparable." "Want 
of right and want of remedy are the same 
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thing." 1 Bac. Abr. tit. "Actions in Gen- 
eral," letter B. To be in conflict- Tvitli the 
constitution, it is not necessary that the act 
of the legislature should import an actual de- 
struction of the obligation of contracts. It is 
sufficient that the act imports an impairment 
of the obligation. If by the legislative act 
the obligation of contracts is in any degree 
impaired, or, what is the same thing, if the 
obligation is weakened or rendered less oper- 
ative, the constitution is violated, and the act 
is so far inoperative. 

It is a proposition not debatable that the 
legislature of the state cannot take away the 
right of the plaintiff to sue in a federal court, 
as such right is secured by a law of congress, 
which, with the constitution of the United 
States, is the supreme law of the land. The 
demurrer must therefore be sustained. 
Judgment accordingly. 

See U. S. V. Lincoln County [Case No. 15,- 
503]; Foote v Johnson County [Id. 4,912]. 



Case mo. 10,041. 

NATIONAL EXOH. BANK v. MOORE. 

[2 Bond, 170; i 1 N. B. R. 470 (Quarto, 123); 1 
Am. Law T. Rep. Bankr. 74.] 

District Court, S. D. Ohio. Feb. Term, 1868. 

tTsuBT— Natiostal Bankin'g Act— Forfeiture op 

Double Interest— Pbincipai, Debt — 

Vitiated Costract. 

1. Section 30 of the national banking act of 
June 3, 1804: [13 Stat. 99], restricts banks or- 
ganized under the act to the rate of interest on 
loans and discounts authorized by the laws of 
the state in which a bank is located; and pro- 
vides, that charging or reserving a higher rate 
of interest shall subject the bank to the forfeit- 
ure of all the interest charged or paid, with a 
right by the person paying the same to sue for 
and recover double the amount paid. 

[Cited in Darby v. Boatmen's Sav. Inst.. Case 
No. 3,571; Re Pittock, Id. 11,189; Hill v. 
National Bank of Barre, 15 Fed. 433.] 

2. But the statute does not provide for the 
forfeiture of the principal debt; and although 
interest has been reserved, by a bank in Ohio, 
in excess of the rate of interest allowed by the 
law of the state, the bank has a v^id daim 
against the debtor for the principal debt. 

[Cited in Re Pittock, Case No. 11,189.] 

■ 3. Although the reservation of an illegal rate 
of interest is in violation of the statute, there 
is no provision for the forfeiture of the prin- 
cipal debt; and, the statute having provided for 
the forfeiture of twice the amount of the illegal 
interest charged, the fair implication is, that it 
was the intention of congress that such for- 
feiture should be the only penalty. 

4. The reservation of ten per cent interest 
being in escess of the rate prescribed by the 
state, does not involve such moral turpitude as 
on the principles of the common law to vitiate 
the contract. 

In bankruptcy. 

H. C. Noble, for petitioner. 
0. N. Olds, Mr. Baldwin, and Mr. English, 
for bankrupt 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



LEAVITT, District Judge. The petition 
alleges that the National Exchange Bank 
of Columbus is a creditor of Addison Moore 
in a sum exceeding three hundred dollars, 
upon a liability created by his indorsement 
of a promissory note given to said bank by 
one W. W. Moore, payable to the order of 
said Addison Moore three months after June 
1, 1867, which was not paid at maturity, 
though payment was duly demanded, and the 
indorser notified of the non-payment The 
petition then avers several acts of bank- 
ruptcy, in making payments and transfers 
of property to certain creditors, with a 
knowledge of his insolvency, and with in- 
tent to prefer them. The prayer of the pe- 
tition is, that for these acts the said Moore 
may be declared a bankrupt, pursuant to the 
act of congress, approved March 2, 1867 [14 
Stat. 517]. The alleged bankrupt, having 
been duly notified of the time and place of 
hearing, has appeared by counsel and filed 
his answer to the allegations of the petition 
charging the acts of bankruptcy, and also 
averring that the debt claimed as due to the 
said bank is not a demand provable under 
the bankrupt act, and that the promissory 
note indorsed by him is a nullity, for the 
reason that in its discount by the bank in- 
terest was reserved and paid at a higher 
rate than sis per cent per annum. The le- 
gality and provability of the petitioner's debt 
precedes the question whether the alleged 
acts of bankruptcy have been committed, 
and therefore first requires the consideration 
of the court The bankrupt act, In terms, 
makes it necessary tbat the petitioning cred- 
itor should allege and prove a valid and legal 
demand against the person proceeded against 
as a bankrupt; and it is obvious, therefore, 
If this exception is sustained he has no stand- 
ing in court and his petition must be dis- 
missed , unless some other creditor shall 
choose to prosecute as the petitioner. 

It is admitted, by the counsel for Moore, 
that the petitioning creditor, the National 
Exchange Bank of Columbus, is a banking 
institution, legally organized and doing busi- 
ness as such, under the authority of the 
national banking law of June 3, 1864. It is 
admitted, by the counsel for the bank, that 
the note described was discounted by that 
institution, and that Interest on the same, 
charged and reserved, was at the rate of ten 
per cent, per annum. And it is insisted, that 
the interest so charged and reserved, being 
in excess of six per cent, per annum, is usu- 
rious, and the diseoimt of the note beyond 
the corporate power of the bank; and, there- 
fore, that the note indorsed by said Moore is 
void, and cannot be viewed as creating a 
valid debt provable under the bankrupt act 
The question thus presented involves the 
construction of the provisions of the national 
banking act prescribing the rate of interest 
which banks organized under It may charge 
and reserve, and the legal effect of chai'ging 
and reserving a higher rate than that limited 
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"by the act. The court has no information 
that this question has been judicially decided 
as arising under the bankrupt act of 1867, 
and is therefore without any precedent to 
aid it in reaching a conclusion. That it is 
one of great) practical importance, and not 
free from doubt, may be readily conceded. 
Regretting that the pressure of other duties 
has not permitted a more thorough investiga- 
tion of the point, I -will proceed to state the 
views I entertain. 

Section 30 of the national banking act pro- 
vides, "that any banking association may take, 
receive, reserve, and charge, on any loan or 
discount made, or upon any note, bill of ex- 
change, or other evidences of debt, interest 
at the rate allowed by the laws of the state 
or territory where the bank is located, and 
no more, except that where, by the laws of 
the state or territory, a different rate is limitr 
ed for banks of issue organized under state 
laws, the rate so limited shall be allowed for 
associations organized in any such state under 
this act And whei-e no rate is fixed by the 
laws of the state or territory, the bank may 
take, receive, reserve, and charge a rate not 
exceeding seven per centum; and such in- 
terest may be taken in advance, reckoning 
the days for which the note, bill or other 
evidence of debt has to run. And the know- 
ingly taking, receiving, reserving, or charg- 
ing a rate of interest greater than aforesaid, 
shall be held and adjudged to be a forfeiture 
of the entire interest which the note, bill, or 
other evidence of debt carries with it, or 
which has been agreed to be paid thereon. 
And, in case a greater rate of interest has 
been paid, the person or persons paying the 
same, or their legal representatives, may re- 
cover back, in any action of debt, twice the 
amount of interest thus paid, from the as- 
sociation receiving the same." 

The question arising under this provision 
of the banking law of the United States has 
been fully and ably argued by the counsel 
on both sides, and numerous authorities have 
been cited. On the one hand, it is insisted 
that as by the law of Ohio six per cent, per 
annum is established as the legal rate of 
interest, the reservation of a higher rate by 
a national bank is an excess of its corporate 
power and usurious in its character; and that 
the writing or evidence of debt, on which 
interest is thus reserved or paid, is a nullity 
and can have no legal force. On the other 
hand, it is contended that although such res- 
ervation of interest is in conflict with the 
statute and therefore illegal, the statute has 
affixed, as the penalty of the Olegal act, not 
the forfeiture of the principal debt, but of the 
entire interest illegally reserved, with the 
right, to the party paying it, to recover, by 
suit against the bank, aouble the sum of 
the interest paid. The cases cited by the 
counsel, urging this exception to the demand 
of the petitioning creditor, are harmonious in 
holding that a contract or agreement against 
public policy, or founded upon an immoral 



consideration, or in conflict with an explicit 
statutory provision, is invalid and can not 
be enforced in a court of justice. It is, un- 
doubtedly, a sound legal principle, that 
courts will not lend their aid to enforce con- 
tracts or transactions to which such objec- 
tions apply. But, it occurs to the court, that 
the point presented in this case is not fully 
met by the cases cited. This court is called 
upon to give a construction to the section of 
the national banking law, which has been 
quoted. And the rule of intei-pretation is, 
to ascertain, from the whole section, what 
was the intention of the legislature in enact- 
ing it. In prescribing a rate of interest le- 
gally chargeable, and declaring an excess of 
such rate to be illegal, was it intended that 
the conti-aet should be an entire nullity, and 
the principal, with twice the amount of in- 
terest charged, be forfeited; or, was it in- 
tended that the forfeiture of double the in- 
terest charged should be the penalty for the 
illegal act, without invalidating the right of 
the bank to enforce the payment of the prin- 
cipal debt? It was clearly within the legis- 
lative power to have declared that the pen- 
alty for charging or receiving illegal interest 
should be the forfeiture of both principal and 
twice the amount of interest. But, if this 
had been intended, would not such an in- 
tention have been expressed in explicit lan- 
guage. There is no reason to doubt that if 
the section referred to had stopped with the 
prohibition of taking or reserving interest in 
excess of the rate prescribed, a loan made 
by a bank in conflict with such prohibition 
could not be enforced. It would unquestion- 
ably be held to be an illegal and void act. 
But the legislature has chosen to prescribe a 
specific penalty for the illegal act, namely, 
the forfeiture of double the sum of the en- 
tire interest charged or paid, and have not 
declared that the principal debt should be 
forfeited. It is certainly not reasonable to 
infer that it was the intention of congress 
to provide a double penalty for the illegal 
reservation of interest on loans. Yet such 
would be the effect of the construction of 
the section referred to, as insisted on by the 
counsel for the alleged bankrupt So far 
as the court is advised, there is no law in 
any of the states of the Union on the .sub- 
ject of usurious interest, which provides for 
I the forfeiture of the entire debt on which 
such interest has been chai-ged and paid, to- 
gether with the interest and a liability on 
the part of the creditor to pay twice the 
amount of the interest to the debtor. I am 
therefore led to the conclusion that by a fair 
implication, it was not intended by congress, 
in the enactment of the section referred to, 
to punish a bank for reserving interest in 
excess of the statute, by the forfeiture not 
only of the principal debt, but double the 
interest charged or received. It was held 
by the supreme court of the United States, 
in the case of U. S. v. Babbitt, 1 Black, 61, 
that "what is implied in a statute, pleading, 
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contract, or will, is as mucli a part of it 
as what is expressed." From tlie provisions 
of section 30, it would seem to be fairly im- 
plied that wliile the specific forfeiture named 
is enforceable, the transaction as to the prin- 
cipal debt is not invalidated. 

This view, in my judgment, violates no 
principle of sound morality or of public poli- 
cy. It was clearly competent for the con- 
gress of the United States, in the creation of 
the national banking system, to visit the 
banks with a severe penalty for taking ex- 
cessive interest, without a forfeiture of the 
debt. In this age of commercial enterprise 
and activity, many solvent and perfectly re- 
sponsible persons find that they can make 
profit by borrowing money at a rate of inter- 
est above the legal standard. If the rate 
charged is not so high as to be unconscionable 
and oppressive, no wrong is perpetrated on 
the borrower, and no just reason is per- 
ceived for absolving him from his liability to 
pay the principal debt, unless the legislative 
will to that effect is clearly expressed. It 
may be right and expedient that proper 
guards should be provided by law against 
extortionate charges for the loan of money. 
Usury, In its odious sense, is immoral and 
reprehensible; but if one voluntarily bor- 
rows money from a bank or an individual, 
and in good faith promises payment, with in- 
terest beyond the legal rate, there is no 
justice in visiting upon the lender the for- 
feiture not only of the debt, but subjecting 
him to a liability, at the suit of the borrower, 
to double the amount of interest charged. 
If there is culpability in such a transaction, 
both parties are equally implicated; but the 
construction of the statute insisted upon, 
places it in the power of the borrower, not 
only to relieve himself from the entire debt, 
but to make dishonorable gain by suing for 
and recovering double the amount of interest 
reserved. In the absence of any clear statu- 
tory provision for this purpose, I am unwill- 
ing to sanction such a construction of the 
section of the law referred to as will lead to 
the results indicated. There is high judicial 
authority for the doctrine that an act may 
be unlawful as within the prohibition of a 
statute, and yet a debt or obligation grow- 
ing out of the act be valid, unless it appears 
by a fair consti-uction of the statute that it 
was the intention of the legislature that it 
should be void. The case of Harris v. Run- 
nels, 12 How. [53 U. S.] 79, seems to be di- 
rectly in point on this proposition. The de- 
fendant was sued on a promissory note, the 
consideration of which was the price of cer- 
tain slaves taken to the state of Mississippi, 
in violation of a law of that state. Upon 
the question whether the note was void, the 
court held that the intention of the legisla- 
ture as to the validity of the note, must be 
decisive of the question. In their opinion, 
the court say: "Whatever may be the 
structure of the statute in respect to prohi- 
bition and penalty, or penalty alone, it is not 
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to be taken for granted that contracts in con- 
travention of it were to be void,' in the sense 
that they were not to be enforced in a court 
of justice." And further: "It is true that a 
statute containing a prohibition and a pen- 
alty, makes the act which it punishes unlaw- 
ful, and the same may be implied from a 
penalty without a prohibition; but it does 
not follow that the unlawfulness of the act 
was meant by the legislature to avoid a con- 
tract made in contravention of it. When the 
statute is silent, and contains nothing from 
which the contrary can be inferred, a con- 
tract in contravention of it is void. It is not 
necessary, however, that the reverse of tnat 
should be expressed in terms to exempt a. 
contract from the rule. The exemption may 
be inferred from those rules of interpreta- 
tion, to which, from the nature of legisla- 
tion, all of it is liable when subjected to 
judicial scrutiny. That legislators do not. 
think the rule one of universal obligation, or 
that upon grounds of public policy it should 
always be applied, is very certain. For in 
some statutes, it is said in terms that such 
contracts are void; in others, that they are- 
not so. In one statute there is no prohibi- 
tion expressed, and only a penalty; in anoth- 
er, there is prohibition and penalty, in somef 
of which, contracts in violation of them are 
void or not, according to the subject-matter 
and object of the statute; and there are 
other statutes in which there are penalties 
and prohibitions, in which contracts made in 
contravention of them will not be void, un- 
less one of the parties to them practices a 
fraud upon the ignorance of the other. It 
must be obvious from such diversities of 
legislation, that statutes forbidding or en- 
joining things to be done, with penalties ac- 
cordingly, should always be fully examined 
before courts should refuse to give aid to en- 
force contracts in contravention of them." 
The case cited seems strongly to sustain the- 
principle that unless it is clear, from the 
words of a prohibitory statute, that an agree- 
ment in violation of it is void, courts will not 
so declare it, but will give effect to the agree- 
ment. The intention of the legislature is to 
be made out by referring to the whole stat- 
ute, and such intention will control the- 
courts in giving it a construction. And, as 
before remarked, there being nothing in the 
national banljing act from which an inten- 
tion to invalidate a contract, by which illegal 
interest is reserved, is fairly implied, and 
there being ground for the presumption, 
from the specific penalty provided, that such 
effect was not intended, I am led to the con- 
clusion that the note in question is not void, 
and must be recognized as a provable debt 
under the bankrupt law. 

The case of Bank of U. S. v. Owens, 2 Pet. 
[27 U. S.] 527, is cited by counsel as sustain- 
ing the doctrine that all contracts prohibited 
by law are unconditionally void, and not to 
be enforced, even if there is no express pro- 
vision declaring their nullity. The principle 
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held in that case is, however, explained and 
modified by the later ease of Harris v, Run- 
nells, before referred to. And it may be re- 
marked that the facts in the case in 2 Pet. 
were of a character requiring the most strin- 
gent application of law to secure the ends of 
justice. There was flagrant and oppressive 
usury on the part of the bank, as well as a 
clear violation of its charter. The interest 
reserved, as stated in the opinion of the 
court, was equivalent to forty-five per cent, 
for three years, being about fifteen per cent, 
per annum in excess of the legal interest. 
Every instinct of justice required that relief 
from this hardship should be afforded the 
injured party. But the ease before this court 
does not present any of the repulsive feat- 
ures of the ease referred to. It involves no 
moral turpitude, vitiating the contract on 
general principles. It is simply the case of 
a voluntary indorsement of a promissory 
note, in the discount of which interest was 
resei-ved at the rate of ten per cent, per an- 
num. There is no pretense that any unjust 
advantage was taken of the necessities of 
the borrower, or that anything transpired 
which would shock the conscience of the 
most upright person. If, therefore, the note 
in question is void, it must be because the 
statute makes it so, and not on the general 
principles of the common law. It is insist- 
ed, however, by the counsel for the alleged 
bankrupt, that the discounting the note in 
question, with a reservation of illegal inter- 
est, was beyond the corporate power of the 
bank, and imports an excess of authority 
which invalidates the note. It is doubtless 
true, as a general principle, that every cor- 
poration must adhere strictly to the law of 
its creation, and can exercise no power not 
expressly granted or necessarily implied. 
But the cases are numerous to the effect, that 
where a banking institution is vested by its 
charter with authority to make loans by the 
discount of paper, its legal rights and re- 
sponsibilities as to such a transaction are 
the same as those applicable to private per- 
sons. The laws of all the states of the Union 
prescribe the rate of interest which may be 
charged in the ordinary transactions of life, 
and affix a penalty for any excess beyond the 
rates fixed. But the same rule applies to 
such transactions as applies to corporations 
deriving their authority from their charters. 
In this respect there seems to be no differ- 
ence between natural persons and corporate 
entities. This principle was fully discussed 
and settled in two cases to which the atten- 
tion of the court has been called, after full 
consideration. The cases referred to are 
Farmers' Bank v. Burehard, 33 Vt. 346, and 
Commercial Bank of Manchester v. Nolan, 7 
How. (Miss.) 508. These cases, with many 
others that might be cited, distinctly hold 
that where a bank reserves illegal interest in 
its loans, unless its charter expressly de- 
clares that the contract of loans shall be 
void, it is void oijly as to the excess of inter- 



est charged, and not as to the principal. 
And it may not be inaptly noticed that this 
is the spirit of nearly all the modern legisla- 
tion of the states on this subject. "With few 
exceptions, the forfeiture of the illegal inter- 
est, or the whole of the interest reserved, is 
the penalty declared. And can it be reasona- 
bly doubted that the congress of the United 
States, in the enactment of section 30 of the 
national banking law, intended the same re- 
sult, but superadding to the forfeiture of the 
entire interest, and as a further penalty, a 
liability to pay twice the sum of the entire 
interest reserved. 

The counsel for Moore have referred to 
sections 9 and 53 of the national banking 
law, as showing the excess of corporate pow- 
er of the bank in discounting the note in 
question at the rate of ten per cent, per an- 
num. Section 9 requires each director of a 
national bank to take an oath that he will 
not knowingly violate, or willingly permit to 
be violated, any of the provisions of the act. 
And section 53 provides that the knowingly 
violating, or permitting the violation, of any 
of the provisions of the act by a director 
shall be a ground of forfeiture of all the 
rights and franchises granted, to be ad- 
judged by a court of the United States, in a 
suit for that purpose, prosecuted by the 
comptroller of the currency. These are 
doubtless wise and just provisions to secure 
the faithful performance of the duties of di- 
rectors. If complaint is made against them 
under the provisions of section 53, in the 
manner prescribed, the corporation is sub- 
ject to forfeiture of all its rights and fran- 
chises, upon a proper adjudication by a court 
of the United States. But it is not perceived 
that this provision can affect the construc- 
tion of section 30, fixing the rate of Interest 
which may be charged, and the penalty for 
charging a rate in excess of that prescribed. 
The illegal interest is made a ground for the 
forfeiture of the charter, but it does not fol- 
low that a contract of loan by which illegal 
interest is reserved shall be void as to the 
principal debt, or that, as between the par- 
ties to the transaction, any other result 
would follow, beyond the liability of the 
bank to forfeit twice the sum of interest re- 
ceived. On this subject the remark of Judge 
Story, in the case of Fleckner v. Bank of U. 
S., 8 Wheat. [21 U. S.] 388, seems directly in 
point. That learned judge, delivering the 
opinion of the court, says: *'The taking of 
interest by the bank beyond the sum author- 
ized by the charter, would doubtless be a vio- 
lation of its charter, for which a remedy 
might be applied by the government; but as 
the act of congress (the charter of the bank) 
does not declare that it shall avoid the con- 
tract, it is not perceived how the original de- 
fendant could avail himself of this ground 
to defeat a recovery." 

In closing this opinion, I ii.ay remark that 
the pressure of other duties has prevented 
me from noticing in detail the several cases 
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■cited by the counsel for Moore to sustain the 
exception to the debt of the petitioning credi- 
tor. It did not seem to the court necessary 
that this should be done. The eases cited 
from the Ohio Reports, and the Reports of 
■courts in other states, have no direct appli- 
cation to the question before this court. 
The decisions referred to were based on state 
statutes, the language of which, in relation 
to the reservation of illegal interest, was not 
in terms, or substantially, the same as that 
used in the national banking act under which 
the present question arises. In reaching the 
•conclusion indicated, namely, that the debt 
of the National Exchange Bank of Columbus, 
so far as the principle is concerned, was not 
intended to be invalidated by section 30 of 
the national banking law, and is a debt 
provable under the bankrupt act, candor re- 
quires me to say that I am not altogether 
free from doubt. The question, as it bears 
upon the present proceeding, is not impor- 
tant to the parties. Under the bankrupt law, 
if the debt of the petitioning creditor is not 
valid, any other creditor may, by leave of the 
■court, be made a party to the proceeding, 
and the petition may be brought to a final 
hearing on the merits. But in reference to 
the banking and commercial interests of the 
•community, the question is one of vast prac- 
tical importance. And doubtless it will soon 
be definitely settled by the court of the last 
resort The exception to the petition is 
overruled, and the case will be heard on the 
facts which it alleges. 



NATIONAL EXCH. BANK OF COLUM- 
BUS, Ex parte. See Case No. 10,041. 

NATIONAL EXP. & TRANSP. CO. (REYN- 
OLDS v.). See Case No. 11,732. 



Case Wo. 10,043. 

NATIONAL FILTERING OIL CO, v. ARC- 
TIC OIL CO. et al. 

18 Blatehf. 416; 4 Pish. Pat. Cas. 514; Merw. 
Pat. Inv. 325.] i 

Circuit Court, S. D. New York. May 4, 1871. 

Patents — Process of PaKiFYiSG Coal Oii. — 
First I:tvention — Experiments. 

1. The letters patent granted to Robert A. 
Chesebrough, as inventor, August 22d, 1865, 
for an "improved process for purifying coal oil, 
■&C." are valid. 

2, The claim of the patent is, "the use of 
bone-black for purifying petroleum or coal oils 
by filtration." The patentee commenced, in 
September or October, 1861, to experiment with 
bone-black, in filtering coal oil. He used the 
piocess, with considerable success, in filtering 
■coal oil, in November, 1861, In the winter of 
1861, or the early part of 1862, he filtered crude 
Pennsylvania petroleum, a light oil, through 
bone-black. Early in 1865 he began experi- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. 
Merw. Pat. Inv. 325, contains only a partial re- 
port.] 



menting to filter crude West Virginia petroleum, 
a heavy oil, through bone-black, to obtain an 
oil for lubricating purposes, without distilling it. 
He was successful in producing such oil, and, 
in May, 1865, applied for his patent. Between 
1861 and 1865 be made several experiments 
with bone-black, as well as other substances, 
to refine oil. One D. used bone-black to filter 
crude oil in May or June, 1862, and prepared 
and sold, in June or July, 1862, some one hun- 
dred barrels of petroleum, which was first dis- 
tilled, then treated with chemicals, and then 
filtered through bone-black. He stopped man- 
ufacturing petroleum in July or August, 1862. 
He did not apply for a patent: Hdd, that Chese- 
brough invented the process in 1861; that D. 
did not invent it until 1862; that Chesebrough 
never abandoned his invention; and that, in 
law, Chesebrough was the first inventor. 

3, It was impossible to tell, without experi- 
ment, whether coal oil or petroleum could be 
filtered through lK)ne-black at all, much less so 
as to produce a useful effect, although it was 
known before that animal charcoal would ren- 
der filthy water inodorous, and that rancid oils 
were deprived of tlieir smell and taste by filtra- 
tion through such charcoal, and that bone-bl§ck 
was a decolorizing agent. 

In equity. 

George T. Curtis and Francis R. Coudert, 
for plaintiffs. 
Prank Loomis, for defendants. 

BLATCHFORD, District Judge. The suit 
is founded on letters patent [No. 49,502] of 
the United States granted to Robert A. 
Chesebrough, August 22d, 1865, for an "im- 
proved process for purifying coal oil, &c.," 
and assigned by him to the plaintiffs, who 
are a corporation. The specification of the 
patent states the invention to be, "a new 
and useful method of purifying coal oil and 
petroleum by filtration." It says: "The na- 
ture of my invention consists in the use of 
bone-black for purifying petroleum or coal 
oils by filtration, by first distilling the crude 
oil or petroleum in a still with a condensing 
worm, such as is commonly used for dis- 
tilling the same. The products of distilla- 
tion are benzole, illuminating oil and heavy 
oil, which I then filter either separately or 
combined, as follows: The material I use 
for filtering through is bone-black, made of 
charred bones. The filter is made of wood 
or iron, of any suitable form or height. The 
filter is filled up with the bone-black as 
high as may be necessary, according to the 
quality of the oil. The oil is run in on top 
of the filtering material, and allowed to filter 
through the. perforated bottom of the filter, 
where it is collected. The operation is con- 
tinued by feeding the oil into the top of the 
filter as fast as it nms through the filtering 
material, until the filtered oil shall begin to 
assume a dark color, when the operation is 
suspended, and the filter replenished by 
fresh material. The coal oil or petroleum re- 
fined by this process will be sweet in odor, 
of a light color, and will need no other 
treatment. The cmde petroleum from the 
wells may be purified by this process with- 
out any previous distillation, either for pur- 
pose of illumination or lubrication." The 
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claim is, "the use of bone-black for purifying 
petroleum or coal oils by fllti-ation." 

The defendants sued are the Arctic Oil 
Company, a corporation, E. H, Woodward, 
Roswell Haskell and Cornelius V. Deforest. 
The infringement charged in the bill is the 
manufacture and sale of lubricating oil made 
from petroleum oil by filtering the oil in the 
crude state through bone-black. The an- 
swer, which is that of the Arctic Oil Com- 
pany alone, admits that that company has 
manufactured lubricating oil from petroleum 
and other oils by filtering the oil in its crude 
state through bone-black, but alleges that 
Ohesebrough was not the original and first 
inventor of what is covered by his patent. 
It sets up prior knowledge of the invention 
by Cornelius V. Deforest. William T. De- 
forest, Cornelius I. Yan Wyck, the Arctic 
Oil Company, J. H. Carrington, James L. 
Ely, and one Sj^lvester; that Ohesebrough 
purchased from said William T. Deforest, 
such oil so made by said Cornelius V. De- 
forest by filtration through bone-black, for 
several years before Ohesebrough applied for 
his patent; that Ohesebrough obtained from 
said William T. Deforest the fact that said 
Cornelius V. Deforest used bone-black, made 
of charred bones, for purifying petroleum 
and coal oils; that Ohesebrough had full 
knowledge of the use by said Cornelius V. 
Deforest of bone-black for purifying coal 
oil and petroleum at the time he applied for 
his patent; that the only effect produced 
upon coal oil or petroleum by filtration 
through bone-black, as described in the pat- 
ent, is to decolorize it and remove foreign 
impurities from it, without regard to its 
gravity and whether it has been previously 
subjected to distillation or not; and that 
the property of bone-black to decolorize and 
remove foreign impuiities from oils and 
other liquids was, before the invention of 
Ohesebrough, described in certain public 
works— Blair's Chemistry, Thompson's Cy- 
clopedia of Chemistry, Knight's English En- 
cyclopedia, Chambers' Encyclopedia and 
Muspratt's Chemistry. 

This case was brought to hearing in 1868, 
before jMr. Justice Nelson, on pleadings and 
proofs. He delivered an opinion, in October, 
1868, arriving at the conclusion that there 
must be a decree for the defendants, on the 
ground that thepatentee had been anticipated 
in the invention by Cornelius. V. Deforest. 
Before any decree was entered, and in No- 
vember, 1868, a motion was made by the 
plaintiffs that the case be re-opened and 
they be permitted to introduce further testi- 
mony, and that then the case be reheard. The 
motion was founded on afiidavits of Ohese- 
brough and others. The motion was gi-anted, 
with leave to either party to inti-oduce fur- 
ther testimony, the testimony theretofore 
taken in the cause to stand. 

In his opinion, Judge Nelson says: "The 
only material question on the proofs, is, 
whether or not the patentee is the first and 



original inventor of this process or improve- 
ment; and this turns upon another, namely,, 
whether he invented it before 1862. That 
the process was successfully used by Cor- 
nelius Y. Deforest in the early part of that 
year, is not to be doubted, upon the evidence. 
At this time some three or four hundred 
barrels of oil were thus purified, some eighty 
barrels of which were sold to this patentee. 
The business was not profitable at the time, 
and was discontinued. The manufacture of 
this article, by the same process as described 
in the patent, is proved by Cornelius Y. De- 
forest, the proprietor, Abraham Turner,. 
Alexander McDonald, and Isaac Turner, 
workmen, and William T. Deforest, at the- 
period above mentioned. It is claimed, how- 
ever, that the patentee made the discovery 
prior to this time, and as early as 1861. The 
pi'oof stands alone on his own testimony, 
though, if it is not mistaken, and is founded 
in fact, it could have been corroborated by 
otliei* witnesses. Indeed, the circnmstancfi- 
that no other persons have been produced to 
establish the discovery at this early day, and 
some five years before his application for 
the patent, easts some suspicion upon his- 
testimony; and besides which, he took out 
a patent dated June 27th, 1865, for an im- 
proved process of purifying, filtering and deo- 
dorizing petroleum, by the use of a combina- 
tion of bone-dust, pulverized oyster shells 
and cotton cloth. The explanation given is 
not very satisfactory— that he took out this 
patent for bone-dust combined with oyster 
shells, thinking, at the time, that bone-dust 
was bone-black. The patentee says, that 
his principal experiments were in the fall of 
1S61, and the spring of 1865; that, in the 
fall of 1861, he had a number of filters made, 
which he took to Pittsburg, Pennsylvania, 
with a quantity of bone-black; that he there- 
exhibited the process to several gentlemen 
with whom he was connected in business; 
and that he was fully persuaded of its value, 
but his friends objected to it on account of 
the expense of the process. William T. De- 
forest was examined as a witness, called to- 
give rebuttal testimony to the complainants' 
evidence in reply. Some part of tnis testi- 
mony, I think, is exceptionable, in the order 
in which it was given. But a part of it is 
proper, as an explanation of the testimony 
of William H. Ohesebrough, a witness in 
reply to the evidence in defence. This wit- 
ness (William T. Deforest) had not been ex- 
amined in the case, nor is he a party to th& 
suit; yet his conversations with the patentee 
are freely given in evidence, as material, in 
the reply. It was competent, therefore, to 
call him to explain or contradict this evi- 
dence. It was the first opportunity the de- 
fendants had to give the explanation. He 
states a conversation he had with the paten- 
tee in February or March, 1865, and which,, 
if true, shows that, at this time, the patentee 
had not perfected his improvement, but, on 
tlie contrary, had failed to make a market- 
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able article. The witness was almost daily 
with nim in communications on the subject, 
expiaiuing how the purification, by the use of 
bone-black, could be effected, and how Cor- 
nelius V. Deforest had accomplished it and 
the process. William H. Ghesebrough had 
staled tliat this witness was in the habit of 
coming into the business establishment of 
his brother, and had detailed several conver- 
sations between them. I think, also, that 
there is evidence tending to show that the 
patentee got his first ideas of this improve- 
ment from Cornelius V. Deforest. Upon the 
wliole, I am satisfied that Cornelius V. De- 
forest preceded the patentee in this improve- 
ment, and must decree for the defendants.'' 

The aspect of the case is, in my judgment, 
entirely changed by the new proofs taken. 
It is to be noted, that the patent is for puri- 
fying, by filtration through bone-black, either 
petroleum or coal oil. Coal oil is an artificial 
oil, made by distilling cannel coal. Petroleum 
is a natural oil, obtained from the earth, by 
boring wells. The patent is for so pm-ifying 
the oil either before it is subjected to distilla- 
tion, or after it is subjected to distillation. 
By subjecting it to distillation, there are pro- 
duced, as the products of such distillation, 
benzole, illuminating oil and heavy oil. These 
may then be filtered, either separately or 
combined, through bone-black. 

The proofs show, that the patentee com- 
menced, in September or October, 1861, to 
experiment with bone-black in filtering oil. 
The oil he then used was coal oil. By the 9th 
of November, 1861, he was so far satisfied of 
the value of the method of refining such oil 
by filtering it through bon'e-black, that he 
procured to be made a series of three tin 
filters, which fitted successively inside of 
each other, bone-black being used as a filterer 
in the upper two filters. These filters he took, 
with some bone-black, to Pittsburgh, Pennsyl- 
vania. At that place, between the 9th and 
IGth of November, 1861, he used the filters 
for filtering through bone-black coal oil which 
had been subjected to distillation. He ex- 
hibited the apparatus, and the process of 
filtering, and the material subjected to filter- 
ing, and the filtering material, and the prod- 
uct, to several persons who testify to the facts 
as witnesses. The oil, after such filtration, 
was sweet in odor and of a light sti-aw color, 
while, before such filtration, it was darker 
in color and of an unpleasant odox*. But the 
persons to whom the patentee exhibited this 
mode of refining in Pittsburg, were desirous 
of producing a purely white oil, and, although 
the oil then produced by the patentee and 
shown to them was much improved in color, 
yet, as it was of a light straw color and not 
perfectly white, they thought the process 
would not answer their puipose. 

Petroleum was first introduced into market 
at New York, where the patentee was engag- 
ed in business, and conducted his experi- 
ments, in 1861, although it did not come gen- 
erally into use until 1862. After he had 
17FED.CAS. — 77 



filtei*ed coal oil through bone-black, and in the 
winter of 1861 or the early part of 1862, he 
filtered petroleum through bone-black. Prior 
to the spring of 1865 the petroleum he used 
was the Pennsylvania petroleum. Crude 
Pennsylvania petroleum is a light oil. In the 
early spring of 1865 the patentee commenced 
experimenting on the crude West Virginia 
oil, which is a heavy, greasy oil, with a view 
to obtaining an oil suitable for lubricating 
pm'poses, by some process other than subject- 
ing the oil to distillation and then ti-eating it 
with chemicals. He discovered, in those ex- 
periments, that, by filtering the crude West 
Virginia oil through bone-black, without first 
subjecting it to distillation, it was refined 
and purified, without any injury to its lubi'i- 
cating qualities, which qualities were seri- 
ously impaired by subjecting it to the high 
heat required in distillation. By May, 1865, 
he was so satisfied of the value of his process 
of filtering in respect to the West Virginia 
oil, that he applied for his patent, which was 
issued in the following August, a patent hav- 
ing been issued to him in England, for the 
same iuTention, July 31st, 1865. His prin- 
cipal experiments with bone-black were made 
in the fall of 1861 and in the spring of 1865, 
although he made sevei-al experiments with 
it in the interim, besides using, during such 
interim, a variety of chemical substances to 
produce the result of refining the oil. 

In regard to the use of bone-black by Cor- 
nelius V. Deforest to filter oil, there is no 
satisfactory evidence that he used it before 
the very end of May or the beginning of June, 
1862, Commencing then, he experimented on 
a small scale In filtering ci-ude oil through 
bone-black. He also subjected to the process 
of distillation a considerable quantity of pe- 
troleum, and afterwards treated it with chem- 
icals, and afterwards filtered it through bone- 
black. He prepared in this way from seven- 
ty-five to one hundred barrels of peti'oleum, 
and sold them in the market, as illuminating 
oil, in June, and perhaps July, 1862. He 
stopped altogether manufacturing petroleum 
in July or August, 1862. Some seventy-five 
barrels of the oil so refined were sold, through 
William T. Deforest, to the patentee, in June, 
1862, but the oil carried with it no evidence 
as to how it was refined, and there is no pre- 
tence that the patentee was in any manner 
informed as to the process by which it had 
been refined. Cornelius V. Deforest obtained 
no patent for his invention, and made no at- 
tempt to obtain one. 

I am satisfied, that, as a question of fact, 
the patentee invented the process in 1861, and 
Cornelius V. Deforest did not invent it until 
1862. The patentee never abandoned his in- 
vention. In taking out his patent of June, 
1865, for filtering oil through a combination 
of bone dust, pulverized oyster shells, and 
cotton cloth, he meant by bone dust bone- 
black, as is abundantly shown now by the 
evidence. He never used bone dust— that is, 
bones ground to powder without having been. 
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previously burned or charred— but he always 
used the ground product of charred bones; 
and it is proved that, in common speech, at 
the time, that article, when ground fine, was 
called bone dust, to distinguish it from the 
coarser bone-black. 

I am also satisfied, on the present evidence, 
that there was no communication made by 
William T. Deforest, or any other person, to 
the patentee, as to the use of bone-black by 
Cornelius V. Deforest or William T, Deforest, 
or any other person, for refining coal oil or 
petroleum, or as to the capacity or value of 
the use of bone-black for such purpose, until 
after the patentee had obtained the patent 
now sued on; and, therefore, that the pat- 
entee did not get his first ideas of the im- 
provement from Cornelius V. Deforest or any 
other person. 

Certain well settled principles of law are 
applicable to the foregoing state of facts. In 
Adams v. Edwards [Case No. 53], Judge 
Woodbury said: "The law means, by inven- 
tion, not maturity. It must be the idea struck 
out, the brilliant thought obtained, the great 
improvement in embryo. He must have that; 
but, if he has that, he may be years improv- 
ing it— maturing it. It may require half a 
life. But^ in that time, he must have devoted 
himself to it as much as circumstances would 
allow. But the period when he strikes out 
the plan which he afterwards patents, that is 
the time of the invention, that is the time 
when the discovery occurs." Again, in Colt 
V. Massachusetts Arms Co. [Id. 3,030], the 
same judge said: "The date of the invention 
is the date of the discovery of the principle 
involved, and the attempt to embody that in 
some machine— not the date of the perfecting 
of the instrument" In Cos v. Griggs [Id. 
3,302], Judge Drummond says: "It is the 
right and privilege of a party, when an 
idea enters his mind in the essential form of 
invention— inasmuch as most inventions are 
the result of experiment, trial and effort, and 
few of them are worked out by mere will— 
to perfect, by experiment and reasonable 
diligence, his original idea, so as not to be 
deprived of the fruits of his skill and 
labor by a prior patent, if he is the first inven- 
tor." In White v. Allen [Id. 17,535], Judge 
Clifford says, that he who invents first has 
the prior right, if, as is prescribed in section 
15 of the patent act [of 1836 (5 Stat. 123)], 
he is using reasonable diligence in adapting 
and perfecting the same, within the meaning 
of that provision. See, also, Sayles v. Hap- 
good [Id. 12,420]. 

In view of these principles, the patentee 
was the first inventor of this improvement. 
He never abandoned the prosecution of the 
idea which he developed in practice in the 
fall of 1861, before Cornelius V. Deforest did 
anything in the premises— that filtering coal 
oil through bone-black would refine it He 
followed this up by operating in the same 
way on petroleum, but, as he testifies, ex- 
clusively, until the spring of 1865, on the 



Pennsylvania petroleum, and trying to refine 
that for illuminating purposes. The great 
value of the use of bone-black for refining oil 
did not disclose itself till the West Virginia 
petroleum came to market early in- 1865. Be- 
tween 1861 and 1865, he was trying other 
substances in addition to bone-black to refine 
oil, not certain that it was worth while to 
patent the invention, or that he had perfected 
it suflaciently to warrant a patent That this 
was the case, and that he had not abandoned 
his invention, is shown by the fact that, when 
the heavy, greasy West Virginia petroleum 
came into notice as a good lubricating oil, 
but one needing to be refined, he recurred at 
once to his idea of refining petroleum by 
filtering it through bone-black, and applied the 
process to this West Virginia oil in its crude 
state, and with complete success. He then 
immediately applied for his patent, covering, 
as he had a right to do, from the use he had 
made of the process, the empl03mient of it in 
refining, not only the products resulting from 
the application of the process of distillation 
to coal oil and petroleum, but also crude pe- 
troleum from the wells, which had not been 
subjected to any previous distillation, and 
this whether the result to be obtained was a6 
oil for illumination or an oil for lubrication. 

I do not think the various publications ad- 
duced by the defendants anticipate the inven- 
tion' on the point of novelty- It is true that 
they state that animal charcoal, prepared 
from the bones of animals, will render filthy 
water inodorous; that rancid oils are de- 
prived of their smell and taste by repeated 
filtration through a stratum of such char- 
coal; that bone-black will render colorless 
water charged with almost any vegetable or 
animal solution; that bone-black is used as a 
decoloring agent in various chemical pur- 
poses; and that the yellowish tint of oil of 
olives may be removed by mixing with it 
animal charcoal, and the oleine be obtained 
colorless by subsequent filtration. But, not- 
withstanding all this, it was impossible to 
tell without experiment whether coal oil or 
petroleum could be filtered through bone- 
black at all, much less so as produce a useful 
effect The patent is, therefore, valid, and 
there must be a decree for the plaintiffs for 
a perpetual injunction and an account of 
profits, with costs. 
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NATIONAL FIRE & MARINE INS. CO. v. 
LESTEE.i 

Circuit Court, D. Connecticut July 16, 1875. 

Pbinoipai. and Agent— Insubasce Companies— 
GtenekaI/ Agent— SoBAOENTS— Settle- 
ment of Balances. 
[The general agent for New England of an 
insurance company was to account for all sums 
dao from his subagents, who received from the 
company powers of attorney to bind it by their 
acta in the insurance of property. The Boston 
agent also received a power of attorney for the 

1 [Not previously reported.] 
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service of process in Massachusetts, and on the 
removal of the general agent was instructed 
that he might remit balances then unpaid di- 
rectly to the home office. He did so, inform- 
ing tiie removed general agent, but some items 
remained unsettled. The company thereafter 
demanded payment from the Boston agent lor 
such unsettled claims. Held, that the liability 
of the general agent was not removed by the 
acts of -file company.] 

This action was tried by the court upon 
a written stipulation of the parties whereby 
£L trial by jury was waived. The facts in the 
case which are found to have been proved 
and to be true are as follows: 

The National Fire and Marine Insurance 
Company is a corporation which was incor- 
porated by the legislature of the stsd^ of 
Pennsylvania, and was located in the city of 
Philadelphia, and was authorized and em- 
powered by its charter to insure buildings 
and other property against loss by fire. Said 
corporation is now insolvent, and in March, 
1875, made an assignment of all its prop- 
erty and assets, for the benefit of its cred- 
itors. Prior to July, 1872, the said company 
verbally made a contract with the defend- 
ant George S. Lester of the city of New 
Haven in the district of Connecticut to be 
their general agent and manager for the six 
New England states. No time was specified 
when said agency was to terminate. Said 
Lester was to receive, as compensation for 
Lis services, office expenses, derk hire, and 
travelling expenses of himself and his clerks 
or adjusters, a commission of twenty-five per 
cent, upon all premiums upon policies or re- 
newals of policies in said company issued or 
contracted to be issued by himself or his sub- 
agents within said territory. Said contract 
was verbal, and its terms are ascertained 
mainly from the subsequent letters and acts 
of the parties thereto. Said Lester thereafter 
selected about forty subagents or employees 
residing in different towns in said states. 
These agents received also a commission or 
power of attorney from the plaintiffs in -the 
form hereunto annexed and marked "A." 
The monies which were collected by said sub- 
agents, they remitted to said Lester, and ren- 
dered their accounts to him. They also ren- 
dered to him daily reports of the business 
which they did for said company, and he' 
transmitted these reports to the company, 
after enterhig the same, or the substance 
thereof, upon his own books. He allowed 
these agents fifteen per cent, commission 
upon the amount of premiums which they 
remitted to him, and was primarily account- 
able and liable to the plaintiff for all monies 
which were received by his subagents or for 
which they had given credit As to the 
monies which became due to the company 
for premiums on polices, or renewals of poli- 
cies issued by said Lester or his subagents. 
said Lester was indebted to said company, 
which, as to the transmission or payment of 
said monies, had no privity with any of his 
subagents. Preparations for commencing 



business were made by said Lester, and 
some business was done for said company 
prior to July 1, 1872. His agency substan- 
tially commenced on that day, when said 
company issued to him six powers of attor- 
ney, one for each of the New England states, 
which powers were in form and phraseology 
like Exhibit A. Prior to July 1, 1872, Mr. 
Lester appointed 0. W. Sproat of Boston, 
Massachusetts, his subagent for the plain- 
tiff's business in that city. Mr. Sproat re- 
ceived from said company a power of attor- 
ney like Exhibit A, and also received the 
power of attorney and appointment, a copy 
of which is hereto annexed, and marked 
"B." Mr. Lester was removed from the gen- 
eral agency of said company on December 7, 
1872. On the next day an officer of said com- 
pany went .to Boston, and informed Mr. 
Sproat of said removal, and gave him the 
letter, a copy of which is hereto annexed, 
marked "O." Mr. Sproat subsequently paid 
$12,000 to said company. No monies were re- 
ceived by said Lester from said Sproat, and 
no accounts were transmitted to said Lester 
by said Sproat, between Nov. 1. 1872, and 
Dea 7, 1872; Said Sproat remitted no money, 
after Dec. 7, 1872, to said Lester upon ac- 
coimt of business which was done for said 
company after November 1, 1872, but sent 
to said Lester the daily reports of the busi- 
ness which was done at the Boston agency 
for said company prior to and until Dec 7, 
1872. Said Sproat is still indebted in about 
$12,000 for premiums received or credited 
prior to Dec. 7, 1872. Said Lester received 
from said Sproat a letter dated Dec. 13, 1872, 
in which, among other things not pertaining 
to this case, he says: "I have orders to re- 
mit (from Mr. Kauffmann) all premiums due 
the National direct to their home office. Hop- 
ing the arrangement will be satisfactory to 
you, I remain," &c. On April 4, 1873, the 
plaintiffs wrote to said Sproat the letter, a 
copy of which is hereto annexed, marked 
"D." The plaintiffs also demanded, on April 
29, 1873, of said Lester the balance which 
was unpaid by Sproat. 

The bill of particulars and the account of 
the plaintiffs relate to three classes of items. 

1. The .first class relates to and includes 
premiums upon policies issued or contracted 
for at the agencies in the New England 
states, other than at Boston, during the de- 
fendant's agency. 

2, The second class includes and relates to 
premiums upon policies issued or contracted 
for at the Boston agency prior to Nov. 1, 
1872. 

It was admitted by the defendant that if, 
upon examination of either of these two 
classes of items, it shall appear that there is 
any error, omission or mistake in the defend- 
ant's account as rendered to the plaintiffs, 
by reason of which the company have not 
received the full amount due them, the plain- 
tiffs are entitled to judgment for such defi- 
ciency. 
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3. The tliird class of items relates to and 
includes premiums upon policies issued or 
contracted for at tlie Boston agency after 
October 30, 1872. Tlie defendant claimed that 
he ^vas not liable for any monies which may- 
be due to him or to the company under the 
third class. The general questions of law and 
of fact pertaining to the third class were 
the only questions which were submitted to 
the court and it was agreed that the ques- 
tions of fact which might arise under the 
general principles which should be decided 
by the coui't to be applicable to the case, 
should be heard by a committee or referee 
to be appointed by the court under the prac- 
tice of the state courts of CJonnecticut. 

Under the third class of items two ques- 
tions arise: 1st. Was said Lester ever lia- 
ble for the payment of those premiums upon 
policies issued or contracted for by Mr. 
Sproat, after Oct. 30, which had not been 
paid to said company? 2nd. If said Lester 
was ever thus liable, has he been relieved 
from such liability by the acts of the plain- 
tiffs? 

SHIPilAN, District Judge. It has already 
been found as a matter of fact that Mr. Les- 
ter had agreed to be directly and primarily 
liable to the plaintiffs for all the premiimas 
upon policies issued or contracted for by each 
one of the agents whom he employed in the 
New England Stat^. He was appointed the 
general agent and manager of the plaintiffs' 
business throughout the territory of New 
England, receiving a commission of twenty- 
five per cent, upon all the business which 
might be done. He was to introduce the com- 
pany to the people of New England, and to 
obtain for it position and business. For this 
purpose he was to select his employees, or 
subagents, who resided in different towns, 
and who, from their skill and experience as 
insurance solicitors or agents, would be like- 
ly to make the enterprise remunerative to 
himself and to his principals. While, as be- 
tween the public and the company, these 
persons were the agents of the company, 
provided with powers of attorney which indi- 
cated that the company was bound by their 
acts in regard to insui*ance upon, property, 
yet so far as their compensation and the dis- 
position of the premiums which they received, 
and their accounts were concerned, they were 
the employees of Mr. Lestei'. He undertook, 
not as guarantor or surety, but primarily, to 
pay the company the premiums which might 
be payable from all of his subagents, and 
the company engaged to pay to him twenty- 
five per cent, of these premiums, as his com- 
pensation for the expensive and onei'ous busi- 
ness which he conducted. These premiums, 
after deducting the commission, were his own 
debt to the company. This contract in regard 
to his liability was a contract entered into in 
terms between the parties, and its existence 
is not now, and never has been, seriously 
denied by Mr. Lester. He has relied, alike 



before and since the commencement of this 
litigation, upon the belief that the plaintiff 
had I'elieved him from the liability which he 
assumed when he entered upon the agency. 
I cannot perceive from the evidence that this 
legal liability for the payment of premiums 
has ever been changed. It is tnie that the 
plaintiffs improperly informed Mr. Sproat 
that he was at liberty to pay his receipts to 
them; it is also true that Mr. Sproat should 
have declined to accede to this suggestion, and 
should have remitted to Mr. Lester. But the 
legal relations between the conti-acting par- 
ties were not necessarily altered by this in- 
termeddling on the part of the company with 
Mr. Lester's appropriate business. If he had 
been Injuriously affected by this interference, 
or if he had been placed thereby pecuniarily 
in a worse position than he would otherwise 
have occupied, or if the difficulty of enforcing 
collections from Mr. Sproat had increased by 
reason of the acts of the company, then there 
might have been good groimd for the claim 
that he was no longer liable to pay money, 
which their conduct had prevented him from 
receiving. No attempt was made on the trial 
by the defendant to show that any less money 
had been paid by Mr. Sproat than would 
have been paid had the remittances been 
made directly to Jlr. Lester, or that his vigi- 
lance and activity in compelling Mr. Sproat 
to make payment had been relaxed by the 
acts of the plaintiffs. Mr, Lester was the 
general agent of the insurance company from 
July 1, 1872, until December 7, 1872, and was 
immediately and directly liable to them for 
the premiums upon the policies of the com- 
pany which his subagents had agreed to is- 
sue prior to the termination of his agency. 
The company simply informed one of his 
subagents that he might remit to them the 
monies which should be collected upon busi- 
ness which had been done by him prior to 
December 7, 1872. This direction did not 
change the legal relations between the par- 
ties, and was productive of no harm to Mr. 
Lester, who remains still liable to the plain- 
tiffs for all moneys due from him which they 
have not received. Let the account be taken 
upon the principles which have here been in- 
dicated. 



"Office of the National Fire and Mariue^ 
Insurance Company, No. 904 Walnut Street, 

Philadelphia, Pa., , 18—, Be it knowu 

that of in the county of 

and state of , is appointed, and, by 

these presents, duly constituted agent of the 
National Fire and Marine Insurance Com- 
pany, of the city of Philadelphia, with full 
power to receive proposals for insurance 

against loss or damage by fire, in and 

vicinity, to fix rates of premiums, to receive 
moneys, and to countersign, issue and renew 
policies of insurance signed by the president 
and attested by the secretary of the said Na- 
tional Fire and Marine Insurance Company, 
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subject to tlie rules and regulations of tlie 
said company, and to sucli instructions as 
may, from time to time, be given by its offi- 
cers. In witness whereof, the said National 
Fire and ]Marine Insurance Company have 
affixed their seal to these presents and have 
cause the same to be signed by their presi- 
dent and attested by their secretary, in the 

city of Philadelphia, this day of , 

18—. Simon J. Stine, President. TV. D. 
Halfmann, Secretai*y." 



"Know all men by these presents, that the 
National Pire and Marine Insurance Compa- 
ny, of the city of Philadelphia in the state 
of Pennsylvania, desiring to transact busi- 
ness in the commonwealth of Massachusetts 
in conformity with the laws hereof, hereby 
constitutes and appoints Charles W. Sproat, 
Esq., of Boston, in the county of Suffolli and 
commonwealth aforesaid (who is a citizen of 
said commonwealth and resident therein), to 
be its general agent, and the true and lawful 
.attorney of said company, in and for the 
commonwealth of Massachusetts, upon whom 
all lawful processes in any action of proceed- 
ing against said company in said common- 
wealth may be served in lilie manner and 
with the same effect as if said company ex- 
isted therein. And the said company hereby 
stipulates and agrees, that any lawful pro- 
cess against said company which is served on 
its said general agent and attorney, shall be 
of the same legal force and validity as if 
served on said company. This appointment, 
and the authority of said general agent and 
attorney, shall continue in force, and shall 
not be revoked, so long as any liability re- 
mains outstanding against said company in 
said commonwealth, or until another general 
agent and attorney is duly substituted and 
appointed. In witness whereof, the afore- 
said company, pursuant to a resolution of its 
board of directors, duly passed on the first 
day of July, A. D. 1872 (a certified copy 
whereof is hereto annexed), hath caused 
these presents to be subscribed by its presi- 
dent, and countersigned by its secretary, and 
the corporate seal of said company to be 
hereunto affixed, this first day of July in the 
year one thousand eight hundred and seven- 
ty two. Signed. Simon J. Stine, President. 
W. D. Halfmann, Secretary. (Fifty cent 
revenue stamp.)" 

"State of Pennsylvania, County of Phila- 
delphia, ss.— On this twenty-sixth day of 
July, A. D. 1872, before me, the subscriber, 
a commissioner for the commonwealth of 
Massachusetts, duly appointed and qualified, 
personally appeared the before-named Simon 
J. Stine, president, and "W. D. Halfmann, 
secretary, of the National Fire and Marine 
Insurance Company (who are personally 
known to me), and severally acknowledged 
the execution of the foregoing instrument by 
them subscribed; and they severally made 



oath that they are respectively the afore-de- 
scribed officers of said insurance company; 
that the seal affixed to said instrument is its 
true and proper corporate seal; and that they 
subscribed said instrument, and said coiipo- 
rate seal was affixed, by virtue of authority 
duly conferred by said corporation. Witness 
my hand and official seal, at Philadelphia in 
the state and county aforesaid, the day and 
year above written. (Five cent revenue 
stamp.) Sam B. Huey, a Commissioner for 
Massachusetts in Pennsvlvania. (Commis- 
sioner's stamp.)" 

"(Copy.) 

"At a meeting of the board of directors of 
the National Fire and Marine Insurance 
Company, duly held on the first day of July, 
A. D. 1872, a quorum being present, the fol- 
lowing resolution was adopted: 'Resolved, 
that this company hereby appoints Chas. "W. 
Sproat, Esq., of Boston, in the county of Suf- 
folk and commonwealth of Massachusetts, to 
be its general agent, and true and lawful 
attorney, in and for said commonwealth, up- 
on whom all lawful processes in any action 
or proceeding against this company in said 
commonwealth may be served in like man- 
ner and with the same effect as if this com- 
pany existed therein. And this company 
hereby stipulates and agrees, that any law- 
ful process against it, which is served on its 
said general agent and attorney, shall be of 
the same legal force and validity as if serv- 
ed on this company. This appointment, and 
the authority of said agent and attorney, 
shall continue in force, and shall not be re- 
voked so long as any liability remains out- 
standing against this company in said com- 
monwealth, or until another general agent 
and attorney is duly constituted and appoint- 
ed; and the president and secretary are 
hereby authorized to execute, in the name" of 
the company, and under its corporate seal, a 
certificate of authority or power of attorney 
to the said Chas. "W. Sproat in conformity 
with this resolution and the laws of said 
commonwealth.* 

"I hereby certify that the above is a true 
copy of the resolution of the directors of this 
company, authorizing the appointment of a 
general agent and attorney for the common- 
wealth of Massachusetts, as recorded by me. 
(Signed) W. D. Halfmann, Secretary. (Five 
cent revenue stamp.)" 



"Boston, Dee. 10, 1872. C. W. Sproat; 
Esq., In. Ag't, Boston, Mass.— Dear Sir: 
Mess. Alliger Bros. No. 10 Pine St., New 
York, have been appointed agents for the 
New England States for the National Fire 
and Marine Insurance Company of Philadel- 
phia, iA place of Mr. George S. Lester of 
New Haven, Conn. You will please make 
up your account to Mr. Lester at your earli- 
est convenience. Remittances can be made 
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direct to the secretary, TV. D. Halfmann, 
Esq., at Philadelphia, in sums of §500, as 
fast as collected, -when duplicate receipts will 
be sent you in settlement of your account 
with Mr. Lester. Youi-s, &c. L. Kauffmann, 
Sup't of Agts. National Fire and Marine In. 
Co. of Phila," 

"National Fire and Marine Insurance Co, 
of Philadelphia. Office No. 400 Walnut 
Street, Philada. April 4th, 1873. 0. W. 
Sproat, Esq.— Dear Sir: "We enclose you copy 
of the proceedings of our hoard relative to the 
outstanding New England claims. The bal- 
ance in your hands is still very large, and 
we trust you will make a determined effort 
to settle the account very soon. More than 
5 months have elapsed since these insurances 
were made and more than ample time has 
been given you in which to make collections. 
We feel we have been very lenient towards 
you and trust you will show appreciation of 
the treatment we have shown you by mak- 
ing a vigorous effort to pay us what is ow- 
ing. Yours very respectfully, W. D. Half- 
mann. See." 



Case 3Sro. 10,044. 

NATIONAL HAT-RAKE CO. v. HAR- 
BERT et al. 

[2 Wkly. Notes Cas. 100.] 

Circuit Coiurt, B. D. Pennsylvania. Oct. 28, 
1875. 

Pleadisg is Equity — Patents — Bill for In- 
junction AND Discovery— Corporation. 

1. Bill not sworn to, praying injunction and 
discovery under oath, hdd sufficient on demur- 
rer. 

2. Statement of locality or place of business 
of a corporation not required. 

Hearing on bill and demurrer. This was a 
bill filed by complainants for infringement of 
certain letters patent praying injimctions, 
both preliminary and final, and an account 
of profits and assessment of damages. In- 
terrogatories were appended, to which an an- 
swer under oath was required. Defendants 
demurred because (1) the bill did not state 
where the corporation complainant was lo- 
cated, nor where it had any place of business; 
(2) the bill was not sworn to. 

Strawbridge, for complainants, cited Dorsey 
Harvester Rake Co. v. March [Case No. 4,014], 
Woodworth v. Edwards [Id. 18,014]. 

air. Fraley, for defendants, cited Mitf. Eq. 
PI. 43; Daniell, Ch. PI. & Prac. 362; Howe v. 
Harvey, 8 Paige, 73; Curt Pat. § 406;»Pond v. 
Hudson River R. Co., 17 How, Prac. 543; 
Rogers v. Abbot [Case No. 12,004]; rule 20 in 
equity. 

Demurrer overruled. 



Case 3S"o. 10,045. 

In re NATIONAL IRON CO. 

[8 N. B. R. 422; i 10 Phila. 274; 30 Leg. Int 
272; 20 Pittsb. Leg. J. 208.] 

District Court, W. D. Pennsylvania. Aug. 

13, 1873. 

Bankruptcy — Sale by Order op Court — Liens 

— Recoudeu Mortgages. 

When the interests of all parties seem to de- 
mand it, the court is authorized to direct the 
assignee to sell the real estate of a bankrupt 
corporation free from all liens, except the ex- 
isting and recorded mortgages. 

In the case of the National Iron Company 
of Danville, Pa., Gol. A. K. McClure, on be- 
half of A. H. Dill, Esq., assignee, presented 
a petition for an order of sale of the prop- 
erty, consisting of two furnaces, rolling 
mills and other real estate at Danville. Hon. 
H. B. Swope, representing creditors unse- 
cured, to the amount of fifty-eight thousand 
dollars, and the president of the company, 
moved the court to dismiss the petition that 
the assignee might go on and sell under his 
general powers, subject to the encumbran- 
ces, there being mortgages to the amount 
of seven hundred and fifty thousand dol- 
lars, not due for twenty years to come, and 
it being manifest that a pm-chaser would 
give more for the property, if he could avail 
himself of the long payment on the mort- 
gages than if he had to pay all cash at 
once on a sale divested of liens. Hon, Sam- 
uel Linn, of Williamsport, who represented 
a mortgage of two hundred and fifty thou- 
sand dollars, argued in support of the mo- 
tion to dismiss. Mr. Grier, of Danville, rep- 
resenting unsecured and judgment creditors 
to the amount of some one hundred and 
forty thousand dollars, ai'gued against the 
motion, and argued a sale divested of aU 
liens, &c. John O. Bullett, Esq., of Phila- 
delphia, representing a mortgage of five 
hundred thoxisand dollai-s, and other inter- 
ests argued in support of the motion to dis- 
miss. Mr. Stoner, of Pittsburgh, who ap- 
peared for certain bondholders, urged a 
sale subject to the existing liens. The argu- 
ment was concluded by Col. McClure, for 
the assignee, who stated that the petition 
had been presented to relieve the assignee 
from responsibility, but that he was of opin- 
ion the property would bring the most mon- 
ey, if sold subject to the encumbrances. 

McCANDLESS, District Judge. Although 
the petition in this case prays for an order 
of sale, it has been treated at the argument 
more as advisory of the assignee than an 
application for the sale of the property. The 
estate is largejy encumbered with both judg- 
ments and mortgages, all of the former sub- 
sequent in date to the latter. It Is moved 
to dismiss the petition that the property may 
be sold by the assignee under his general 



1 [Reprinted from 8 N. B. R. 422, by per* 
mission.] 
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powers, subject to existing legal liens and en- 
cumbrances. It is further moved to order 
a sale discbarged of all liens except those 
given for security of the purchase money- 
We are not inclined to favor either of these 
propositions in the shape in which they are 
presented. The property should be sold for 
the purpose of paying the debts of the cor- 
poration. The proper inquiry for both the as- 
signee and the court is, on what terms will it 
bring most for the creditors? It is conced- 
ed that the lien for the purchase money 
should be protected. Why should not also 
the security given for the bond of the com- 
pany in the hands of innocent holders? The 
judgment creditors dealt with them on the 
faith of the corporation, and with recorded 
mortgages staring them in the face. What 
equity can they claim over the mortgage 
creditors? As to the validity of the five 
hundred thousand dollar mortgage, which 
has been impugned at the argument, this is 
not the stage of the case at which to at- 
tack it, nor the proper mode of attack. It 
can be assailed, if it be vulnerable, at an- 
other time, and before the proper forum. 
As presented now it is a valid lien, and en- 
titled to the protection of the court. 

Entertaining these views, the motion to 
dismiss the petition is refused, as also to 
sell discharged of all liens except the pur- 
chase money, and upon application the court 
will order a sale by the assignee, discharged 
of all liens and encumbrances, excepting the 
existing and recorded mortgages. 

[Now, August 13, 1873, on motion of H. 
B. Swope, solicitor of the assignee, it IS 
ordered that the assignee sell at public or 
private sale, as he may deem most ad- 
vantageous to the creditors, the property 
described in his petition, divested of all 
judgments and liens except the three re- 
corded mortgages (being the mortgages for 
$250,000, $500,000, and $8,000, respectively); 
sale to be made on due notice, in accordance 
with the rules of the court] 2 



Case K"o. 10,046. 

In re NATIONAL LIFE INS. 00. 

[6 Biss. 35.] 1 

District Court, N. D. Illinois. April, 1874. 

Bankruptot — Corporations — Receiver Ap- 
pointed BY State Court — ^Amendment 
to Bankrupt Act. 

1. The amendment of February 13, 1873, to 
the bankrupt act [17 Stat. 436], does not de- 
prive the bankruptcy courts of jurisdiction over 
a corporation of which a receiver had been ap- 
pointed by a state court 

2. This amendment does not oust the federal 
courts of jurisdiction, but simply saves the acts 
done by the state court and receiver prior to 
the filing of the petition. 

2 [From 30 Leg. Int 272.] 
1 [Reported by Josiah H. Bis sell, Esq., and 
here reprinted by permission.] 



In bankruptcy. This was an answer to 
the petition in bankruptcy, in the natm*e of 
a plea to the jurisdiction. The answer sets 
up that the petition was filed on the 14th of 
Februai-y, 1874, alleging non-payment of a 
death-loss for $1,000; whereas, on the 15th 
of December, 1873, a bill was filed in the cir- 
cuit court of Cook county, by the attorney- 
general, for the purpose of winding up the 
affairs of the company, and distributing its 
assets ratably, pursuant to the act of the 
general assembly of March 11, 1869 (Sess. 
Laws, 209); that In that suit a decree was 
subsequently made appointing Kirk Hawes 
receiver, with authority to take possession 
of all the assets of the company and divide 
the same among Its creditors and those en- 
titled thereto; that the receiver had taken 
full possession of the assets and property 
of the company in pursuance of such decree, 
and was proceeding to execute the decree 
and mandate of said court; wherefore re- 
spondent submits that this court has no ju- 
risdiction to adjudge respondent a bankrupt 

Clarkson & Van Schaack, for petitioner. 
ESrk Hawes, receiver, pro se. 

BLODGETT, District Judge. This answer 
brings before the court for construction the 
act of congress passed on the 3d of February, 
1873, amendatory of the bankrupt act It is 
claimed that the state court having acquired 
jurisdiction of the debtor and its assets, un- 
der the laws of this state providing for wind- 
ing up its affairs and distributing its as- 
sets, the amendment in question excepts the 
debtor from the operations of the bankrupt 
law, and leaves the debtor in the hands of 
the state courts. 

Prior to the passage of this amendment 
the federal courts had uniformly held that 
the pendency of proceedings in the state 
courts to administer the afiCairs of an in- 
solvent corporation did not prevent the fed- 
eral courts from assuming full jurisdiction 
on a proper case made in bankruptcy. In 
re Merchants' Ins. Co. [Case No. 9,441.] 

The language of the act in question Is 
peculiar. It is as follows: "Be it enacted," 
etc., whenever a corporation created by tlie 
laws of any state, whose business is car- 
ried on wholly within the state creating the 
same, and also any insurance company so 
created, whether all its business shall be 
carried on in such state or not, has had pro- 
ceedings duly commenced against such cor- 
poration or company before the courts of 
such state for the purpose of winding up 
the affairs of such corporation or company 
and dividing its assets ratably among its 
creditors and lawfully among those entitled 
thereto, prior to proceedings having been 
commenced against such corporation or com- 
pany under the bankrupt laws of the United 
States, any order made, or that shall be 
made, by such court agreeably to the state 
law for the ratable distribution or payment 
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of any dividend of assets to the creditors of 
such corporation or company, while such 
state court shall remain actually or con- 
structively in possession or control of the 
assets of such corporation or company, shall 
be deemed valid, notwithstanding proceed- 
ings in bankruptcy may have been com- 
menced and be pending against such cor- 
poration or company." Rev. St U. S. 1874, 
^ 5123. 

It will be seen that it does not say that in 
case of proceedings in state courts the bank- 
rupt court shall not take jurisdiction. It 
declares that all orders made by the state 
court agreeably to the state law for the 
ratable distribution or payment of dividends 
or assets, while such state court shall re- 
main actually or constmictively in posses- 
sion of assets, shall be deemed valid. The 
phrase, "while the state court, by its re- 
ceiver, is in possession of assets," seems to 
imply that the state court may be divested 
of possession at some time by the proceed- 
ing in bankruptcy, and the language of the 
act only says that the orders of the state 
court for the payment of dividends, while 
so in the possession, shall be valid. That is 
to say, the court in bankruptcy shall not set 
aside the orders and decrees of the state 
court, and begin the administration of the 
estate de novo, but shall take hold where 
the state court leaves ofE, or where it finds 
the debtor at the time of adjudication. 

It seems very clear to me that if congress 
had intended to divest the bankrupt courts 
of jurisdiction over this class of debtors it 
would have said so clearly and unmistak- 
ably. The courts had so expounded the 
bankrupt law at the time this amendment 
was passed as to hold that jurisdiction was 
conferred over this class of debtors, not- 
withstanding the pendency of winding up 
proceedings, and if it had been the intention 
to leave these corporations in the hands of 
the state courts exclusively, congress would 
have said so. 

Another consideration which has great 
weight with me on this point, is that fraudu- 
lent conveyances, gifts and preferences, 
which are prohibited by the bankrupt law, 
can only be reached and set aside by at- 
tack from the assignee in bankruptcy, after 
adjudication; and it seems to me congress 
did not intend to leave the creditors of such 
corporations remediless as to such transac- 
tions. The reasoning would seem to be this: 
The receiver of a state court can convert 
into money and divide the tangible assets 
and property of these corporations, perhaps 
as well as an assignee in bankruptcy, and 
what the state courts shall do in tbat di- 
rection, the bankrupt court shall not undo, 
but the creditors shall also have all the 
remedies of the bankrupt law for recover- 
ing fraudulent gifts and conveyances, and 
property or money paid by way of prefer- 
ence. 

The objections on the ground of juris- 



diction raised by the answer are, therefore, 
overruled. And it having been conceded 
on the argument that the acts of bankrupt- 
cy alleged in the petition are true and well- 
pleaded an adjudication will be entered ac- 
cording to the prayer of the petition. 

As to tlie effect of possession of property by a 
recover appointed by a state court, consult 
Bump, Bankr. (8th Ed.) 203, 305, and cases 
there cited. 

NATIONAL LOAN BANK (HAMILTON v.). 
See Case No. 5,987. 

NATIONAL IIECHANICS' BANK (SHOE- 
MAKER v.). See Case No. 12,801. 



Case No. 10,047. 

NATIONAL PARK BANK v. NICHOLS. 

[2 Biss. 146; 1 5 Am. Law T. Rep. 335; 1 Chi. 
Leg. News, 361; 5 Leg. Gaz. 341. j 

Circuit Court, N. D. Illinois. May Term, 1869. 

Liability of Share-Holders. 

1. It is the duty of a share-holder in a com- 
pany to examine his certificate, and ascertain 
his actual position and liability. 

2. Circumstances which make a share-holder 
liable for previously contracted debts, and ef- 
fect of misrepresentations by agent. 

3. Though a subscription be obtained by 
fraud, the stockholder may waive it by assum- 
ing its advantages. 

4. If a share-holder assumes the benefits and 
advantages of a partner, he cannot, when called 
upon to respond for the contracts of the corpo- 
ration, deny his liability. 

This was an action at law [by the Na- 
tional Park Bank] 2 to charge the defend- 
ants [.Joshua B. Nichols, George S. Bowen, 
J. H. Bowen, C. T. Brown, A. Sturges, B. 
Sturges, G. Hubbard, G. Carpenter, A. T. 
HaU, F. C. Smith, A. B. Meeker, J. Y. Scam- 
mon, C. M. Smith, A. F. Faucet, G. P. Lee, 
S. J. Walker, J. V. Faa-n'ell, R. SI. Hatfield, 
and H. Martin], nineteen in number, as part- 
ners in a joint stock, company known as the 
Butterfield Overland Dispatch Company. The 
cause of action was an indebtedness of this 
company, accruing at various times in the 
year 1865. The company was organized in 
March, 1865, under the laws of New York re- 
lating to joint stock companies. It was con- 
ceded that the legal effect of such organiza- 
tion was to make the associates co-partners, 
lu .July, 1865, an agent of the company made 
application to the defendants to take stock, 
stating that the company was organized for 
the transportation of material aci'oss the 
Western plains "under a charter that would 
exempt the subscribers from personal liability, 
and that its capital stock was to be $3,000,000, 
one-half of which was to be paid in cash. The 
defendants engaged to take stock amounting 
in the aggregate to $250,000, and paid to the 
agents of the company fifty per cent, of the 



1 [Reported by Josiah H. Bissell, Esct., and 
here reprinted by permission.] 

2 [From 1 Chi. Leg. News, 361.] 
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sum subscribed. In September, certificates 
■of stock were forwarded to the agent of the 
■company in Chicago, and delivered to the 
defendants. These certificates referred to 
the articles of association in general terms, 
and, it was claimed by the plaintiff, were 
suflieient to put the defendants upon inquiry 
as to the mode of organization of the com- 
pany- On the other hand, it was claimed by 
the defendants that, supposing that the cer- 
tificates were in pursuance of the contract of 
subscription, they did not, in fact, examine 
them. 

It appeared that on November 3d, 1865, all 
the defendants except Nichols, whose letters 
were relied on as equivalent, executed a pow- 
€r of attorney, as associates, authorizing the 
organization of the Butterfield Overland Dis- 
patch Company into a corporation, under the 
laws of Kansas. It was, however, insisted 
by the defendants that at this time they sup- 
posed the company was organized as a cor- 
poration. 

[It was in evidence, also, that] 2 in the 
Spring of 1866, the company failed, owing 
very large sums of money, and transferred its 
assets to the HoUiday Overland MaU and Ex- 
press company, and issued circulars to its stock- 
holders announcing that they were legally lia- 
ble to pay in full, as partners, the debts of the 
■concern, calling an assessment of thirty-three 
and one-third per cent, on the subscriptions, 
and giving to the subscribei-s the alternative 
of taking stock in the Holliday Overland JNIall 
and Express Company, or paying the assess- 
ment. All the defendants except "tValker, 
Faucet, Scammon and Maitin subscribed and 
paid for stock in the HoUiday Overland Mail 
and Express Company, under this circular. 
All the defendants claimed that they had no 
linowledge, in fact, of the mode of organiza- 
tion, or that there existed a danger of personal 
liability, until the receipt of this circular [in 
the spring of 1866. An assessment was after- 
wards laid of forty per cent., which all the 
■defendants] 2 declined to pay. 

It was claimed by the defendants: 1st. 
That they were induced to subscribe by fraud- 
ulent representations. 2d. That their sub- 
scription was, in any event, upon condition 
that the company should be organized under 
a charter, and with a fixed cash capital. 3d. 
That they could not be made liable by rela- 
tion upon contracts made or debts accruing 
prior to their coming into the association. 

On the pai't of the plaintifE it was insisted 
that if there was fraud in procuring the sub- 
scriptions, or if conditions were attiached to 
them, yet,— 1st. The fraud or condition had 
been waived. 2d. That the defendants, by 
their acts, were estopped from setting up 
such fraud or breach of conditions. 3d. That 
the defendants, in legal efEect, became part- 
ners by relation to the date of the articles 
■of association. 

The facts relied upon as a waiver or estop- 

2 [From 1 Chi. Leg. News, 361.1 



pel were: 1st. The receipt and retention by 
the defendants of the certificates with their 
recitals. 2d. The execution of the power of 
attorney, with its recitals authorizing the or- 
ganization of the company under the laws of 
Kansas. 3d. The receipt of the stock of the 
Holliday Overland Mail and Express Com- 
pany. 4th. Various letters from several of 
the defendants, which, it was claimed, ad- 
mitted their membership. 

S. A. Goodwin and I. N. Arnold, for plain- 
tiff. 

Charles Hitchcock, Wirt Dexter, Corydon 
Beckwith, and Geo. C. Bates, for defend- 
ants. 

DRUMMOND, . District Judge (charging 
jury). This is an action by the National 
Park Bank of the city of New York, against 
the dsfendants, as partners in a joint 
stock company called the Butterfield Overland 
Dispatch Company; and the question is, 
whether as such partners they are liable for 
the claim of the plaintiff, consisting of mon- 
eys advanced to that company during the 
year 1865. The advances commenced on the 
21st of April, and ended in November. It 
depends upon the fact whether these defend- 
ants were members of that company in such 
a way as to make them liable as partners of 
the company for the whole or for any part of 
these advances. 

You will remark, that the plaintiff was 
not a party to many of the transactions 
which have passed In review before us in the 
evidence; that has related chiefly to the con- 
nection of the defendants with this company, 
and the manner in which they were induced 
to give it their names and money. "With 
that it does not appear that the plaintiff as 
a corporation had anything to do. That was 
an act, apparently, of some of the members 
of the company called the Butterfield Ovea-- 
land Dispatch Company, and as between 
them and these defendants it must be ad- 
mitted that there have been faults on both 
sides. 

The leading fault with those in New York 
connected with the Butterfield Overland Dis- 
patch Company, and one which cannot be ex- 
cused, was the concealment of the fact that 
they, on the 20th day of March, 1865, com- 
menced the formation of this joint stock com- 
pany, and completed it by signing and ac- 
knowledging the axticles of association, on 
the 12th day of April, 1865, containing stipu- 
lations by which they were bound, and by 
which it appeared it was an association im- 
der the sanction of the laws of New York. 

Now it was the duty of all these men, or of 
any of them, in seeking for associates, to let 
them know distinctly what had been done, 
and what was the compact to be entered into 
by any one who was to become a party to 
the association called the Butterfield Over- 
land Dispatch Company; and if they sought 
subscribers to their articles of association in 
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Chicago, it was their duty to make known 
to these subscribers what their articles of 
association were. The primary thing to be 
established was their connection with the as- 
sociation; it was, therefore, indispensable 
that all who were to be connected with it 
should know its nature and character. But 
the various gentlemen who approached these 
defendants upon the subject of becoming par- 
ties to this company, did not commimieate to 
any one of them, so far as we know, that there 
were articles of association signed, and which 
became operative by their terms, and which 
recognized that they were entered into with 
relation to the laws of New York. These gen- 
tlemen, so far as the evidence shows, were 
Mr. Nichols, Mr. Sturges, and Mr. Butter- 
field. I believe that no intimation was given 
by any of them that articles of association 
had already been subscribed, constituting the 
Butterfield Overland Dispatch Company. On 
the contrary, the propositions made were en- 
tirely inconsistent with this leading fact If 
we believe the declaration of the defendants 
(and they have not been affected by any 
statements, so far as 1 know, introduced on 
the part of the plaintiff), the motives held out 
to them to induce them to become parties to 
such an association, were entirely different 
from those the actual state of facts would 
warrant. 

Here was a company already organized, the 
parties to which were personally responsible 
for the debts of the concern, which may have 
been veiy large at the time. Of coui-se, the 
action of the defendants under such a state of 
facts, if they had been communicated to them, 
might have been entirely different from what 
it was. 

The first question, therefore, is, whether 
defendants became parties to this associa- 
tion, as partners, with a knowledge of the cir- 
cumstances of its existence at the time, and 
with good faith exercised to them by those 
who induced them to become parties. If 
they did, of course they are bound by the po- 
sition of affairs at the time. But this is not 
claimed, as I understand, by the plaintiff, for 
if the testimony which has been given by the 
defendants can be relied upon, the contract 
entered into and the money that was paid by 
these defendants was upon an entirely dif- 
ferent supposition from that justified by the 
actual state of affairs. And, therefore, I 
think, if this testimony can be relied upon 
(of course you are to judge of the testimony), 
there can be no original liability on the part 
of these defendants on the ground of their 
knowledge of the condition of the Butterfield 
Overland Dispatch Company at the time that 
they became parties; and it is certainly a 
significant fact that Mr. William Sturges, 
who was the main instrument and agent by 
which these defendants were induced to- sub- 
scribe and pay their money, has not been 
called by the plaintiff to affect in any degree 
the testimony of the defendants. 

If, however, they were not parties in con- 



sequence of not understanding the position 
of affairs, misrepresentations being made to 
them of facts, it does not follow that they 
may not have become parties by subsequent 
acts of their own, with knowledge of the 
facts. And the next question is, have they 
so become paities? In order to determine 
this, you are to take the facts that are ap- 
plicable to all the defendants, not those ap- 
plicable to one or more of the defendants 
less than the whole; because if you find the 
defendants liable at aU, you have to find 
them all liable, and you have only to apply 
the facts which have been proved as to all. 
If there have been facts proved as to some, 
not as to others, you have only to take those 
which apply to all, and determine whether 
thej^ convince you whether the defendants 
liave become parties to the articles of associa- 
tion. 

The defendants were applied to, I think 
most of them, and subsa-ibed and advanced 
their money in the summer of 1865. As I 
have already said, if we believe their testi- 
mony, they did not know at that time that 
the company had been organized under the 
laws of New York, and that there were large 
liabilities against the company which they 
might be called upon to assume. Have they 
done so since by any acts of their own? 
Have they become liable as partners? 

In August, or in the early part of the fall 
of 1865, certificates of stock were made out 
and forwarded by the officei"s of the Butter- 
field Overland Dispatch Company to the sub- 
scribers and stockholders here, and they were 
received, as I understand, by the defendants. 
These certificate of stock (most of them) 
have been introduced, and it is admitted that 
they are all similar in character. Now, the 
certificate of stock which each of the defend- 
ants received, bore on its face that the holder 
was entitled to a certain number of shares of 
stock in the Butterfield Overland Dispatch 
Company, and also that the holder was sub- 
ject in the future to the payment of such as- 
sessments as might be made in case of loss or 
other necessity, and to aU the obligations and 
liabilities of the company, and also entitied to 
all the privileges of a member as fully as if 
he had signed the articles of association. 

We have spoken of the faults of the gentie- 
men of New York; we must now refer to 
what must be considered a fault of the de- 
fendants. 

Many of the defendants say that they re- 
ceived the certificates of stock without ex- 
amining them. They certainly knew what 
they were. They purported to represent 
their interests in a company or organization, 
for which they had subscribed or paid their 
money. It is presumable, I think, that if 
the company had earned profits they would 
have claimed the profits imder this evidence 
of their interest in the company. 

It certainly was, therefore, their duty to 
examine the document which they had re- 
ceived, indicating the interest they had in 
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the company and tlie money they had paid. 
It may be true that men do not always ex- 
amine eertijSeates of stock, and yet there 
never has heen known, I believe, an instance 
of a man who became a member, in this 
way, of a company, who, if the company 
realized profits, did not claim them by virtue 
of such ceitifieate. Then, that being so, 
there would be a natural inference that, 
claiming the advantages and profits, he must 
bear the biu'dens and losses. But the only 
efCect of this, in this case, is as to the con- 
clusion to be drawn against the defendants 
by the circumstance that the certificates con- 
tained certain language that they were share- 
holders in the Butterfield Overland Dispatch 
Company, and that they were subject to 
the payment of assessments for losses or 
from other necessity, and entitled to all the 
privileges of the association as if they had 
actually signed the articles. 

Now, if these had been given to the de- 
fendants, without any previous representa- 
tion having been made, the efEeet of this 
might have been stronger than it was under 
the conceded state of facts. Because it is 
quite possible that those who did look at 
the certificates of stock might have regarded 
them under tlie influence of the representa- 
tions which had been made by the agents 
who applied to them for subscriptions and 
for their money, and therefore they might 
not draw the same inference or conclusions 
from them that they would, had they been 
uninfluenced by such representations; and 
all that I can say to you, if you believe this 
testimony, is simply thisi that if he ex- 
amined these certificates of stock, it would 
seem to have been the duty of every stock- 
holder to make some inquiry as to his rela- 
tion with this Butterfield Overland Dispatch 
Company; to know, in other words, where he 
stood, what his responsibilities were as a 
member of the company, and if, in point of 
fact, he found himself in a different position 
from what he supposed he was from the 
representations that were made, to repudiate 
■Qiat connection, to disavow it at once, and 
have nothing more to do with it. That noth- 
ing of this kind was done was, I think, a 
fault on the part of some of the defendants, 
and, I must say, one not very creditable to 
their character as bushiess men. But I can- 
not say that you can disregard, in connection 
with tiiis aspect of the case, the bearing and 
effect of the representations that were made 
as inducements to them to become parties 
to the company. Because it is indispensable, 
I think, in order to make out a liability 
against these defendants, that they should be 
possessed of full knowledge of the circum- 
stances of their connection with the company 
which was then organized: and if they ac- 
cepted this stock with this full knowledge of 
the circumstances, then they were bound, as 
pi-udent and discreet business men, to follow 
up the intimation given in this certificate of 
stock, and to ascertain the position in which 



they stood, and are to be visited with all the 
consequences of partners in this association, 
but not otherwise. 

Again, if they did become members of this 
association with the full knowledge of the 
circumstances connected with the position 
of the Butterfield Overland Dispatch Com- 
pany, what is the measure, under the facts 
of the case, of their liability to this plaintiff? 
That is another and distinct Question. 

It is conceded that no one of these defend- 
ants was a member of the association at the 
time the contract was made between the 
company— the Dispatch Company— and the 
plaintiff for a loan of the money, on the 21st 
of April, 1865, by Which it was agreed that 
the plaintiff should advance to the company 
§100,000, in sums as they might be wanted; 
and, in fact, on that day §10,000 were ad- 
vanced, and on the 1st of May §55,000, and 
the 2d of May §20,000, and on the 3d of Jime 
§5,000— §90,000, advanced before, as I under- 
stand, any of these defendants became con- 
nected with this company. 

Now, to say nothing of the §20,000 ad- 
vanced in November, are these defendants 
responsible for the money which was ad- 
vanced before they became connected with 
the company? Of course the only ground 
upon which they are liable is, that they as- 
sociated themselves with the company, either 
by express declaration "or by acts which ad- 
mit of no reasonable doubt that they as- 
smned, as members of the company, all the 
liabilities of the company at that time. It is 
only in that way, by relation back of the 
position of the company at the time they 
connected themselves witih it, if they ever 
did, that they could become liable for the 
§90,000 advanced to the company before that 
connection. Of course, if with full knowl- 
edge of the facts they did become parties, 
either expressly or by implication, to this 
joint stock company, from the beginning, 
they are as responsible for the debts of the 
company as those who were original parties 
to aiiicles of association, but not otherwise. 
They must have become parties with full 
knowledge of the facts, understanding their 
position and relations to tie company. 

As to the §20,000 advanced on the 15th of 
November, that would depend, of cotirse, first, 
upon the fact whether they were partners, 
and secondly, whether, as such partners, they 
reaped the benefit of the advance that was 
made, and enjoyed its fruit If they did, 
then I think they ace estopped from assert- 
ing they are not liable. If they, at the time 
the §20,000 were advanced, were partners of 
the association, and had as such the full bene- 
fit of the advance, they would be liable equal- 
ly with their associates for the advance. You 
will see, therefore, there are three questions 
which the court submits to you. 

In the first place, whether these defend- 
ants became subscribers, and advanced their 
money to the company with full knowledge of 
the circumstances of its existence at the time. 
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:aua "witn tne exercise of good faith, and true 
statements and representations made to tbem 
by the agents of the company when they sub- 
scribed their names and advanced their 
money. If you shall believe they did not be- 
come jtartners by that act, by anything that 
was done, then the next question the coui-t 
submits to you is whether with full knowl- 
edge of the facts they have become partners 
since. It may be true that bad faith was 
used towards them at the time their sub- 
scriptions and money were obtained. It may 
be true that fraud was practiced; but it was 
competent for them, with knowledge of all 
the facts, to waive tie fraud, and if they did 
—if they assumed the advantages of members 
and partners of the association— they cannot, 
when they are called upon to respond for the 
•contracts of the association, be heard to deny 
their liability. 

Thirdly, if they were partnei-s and members 
■of the association, what is the measure of 
their liability, and whether for the whole or 
only a part of the advance made by the plain- 
tiff? It is to be observed that this is not an 
action by the Overland Dispatch Company 
against these defendants for assessments 
made against them, as shareholdei*s, by the 
company. It is not a bill in equity calling 
upon the defendants to respond to the cred- 
itors of the company for advances which have 
been made; but it is an action at law against 
these defendants, as members of the associa- 
tion— paitners— liable as partners for the 
debts of the company, and their liability must 
be measured by the rules which are applica- 
ble to a partnership concern, under which 
one member of a firm is liable for the debts 
of the firm; and in this aspect of the case, 
of course, the whole question turns upon the 
fact whether they were partners and mem- 
bers of the company. 

2 [A great deal of evidence has been intro- 
duced which really has but an insignificant 
bearing upon the case, viz. as to the conduct 
of these New York men in keeping their 
books, selling out to Ben. Holliday, to Browp, 
etc. All these are material upon this aspect 
of the case, viz. whether good faith was used 
by those persons who solicited the defendants 
to become parties, in the act of making them 
parties. But inasmuch as that is not seri- 
ously relied upon by the plaintiff in the argu- 
ment which has been made, of coui-se that 
testimony does not become material. 

[I consider that the important testimony 
bearing upon the ease is the subsequent acts 
of these defendants, by which it is claimed 
that they were connected with this company. 
If you shall find, gentlemen, imder the facts 
and law, as it has been now stated to you by 
the court, that the defendants are liable for 
the advances that were made, it is for you 
to say whether, under the law and under the 
facts, they are liable for the whole; and if 
they are, then the plaintiff would be entitled 
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to the whole amount advanced, with interest 
from the time that this money should have 
been returned under the contract, or, in the 
absence of any proof upon the subject, from 
the time the suit was commenced. If you 
shall find that they were only liable for a 
part, then you will allow such part, together 
with interest in the same way. If you find 
under the facts and under the law that the 
defendants are not liable at all, then, of 
course, you must simply say that you find for 
the defendants. 

[I repeat what I said before, that you must 
apply the evidence only which bears upon all 
and against all the defendants. You cannot 
select out that evidence which applies only to 
some of the defendants, less than all; but 
you must take the evidence which applies to 
all, and by this I only mean that the proof 
must convince you of the liability of all. Be- 
cause, if you find for the plaintiff, you must 
find against all or none of the defendants. 
This is the conceded rule of law hi this form 
of action. I understand that there has been 
a recent statute of the legislature of this state 
which has changed this principle of the com- 
mon law, but it has not yet been adopted by 
this court, and, of course, is not at present a 
law of this court.] 2 

PTor proceedings on a motion to dismiss for 
want of jurisdiction, see Case No. 10,048.] 

For a further discussion of the liabilities of 
stockholders, consult Upton v. Hansbroush [Case 
No. 16.801] and Same v. Biirnham, January, 
1873 [Cases Nos. 16,798 and 16,799], and cases 
there cited. 



Case No. 10,048. 

NATIONAL PARK BANK v. NICHOLS 
et al. 

[4 Biss. 315.] 1 

Circuit Court, N. D. Illinois. March, 1869. 

CoKPOKATiox — Suit Out of State wheke Che- 
ated — Citizenship of Coiepokations. 

1. A corporation which has a legal existence 
in any one state, can sue in the federal courts 
of any other state. It is not necessary that it 
be a corporation created by the laws of that 
state. 

2. It is a presumption — which the courts will 
not allow to be rebutted — that if a corporation 
has a legal existence in a state, its corporators 
are citizens of the same state. 

Assumpsit to charge the defendants 
[Joshua R. Nichols and others], as partnei-s 
in the Butterfield Overland Despatch Com- 
pany, on indebtedness of the company. The 
facts are fully stated in the report of the trial 
before Drummond, J. [Case No. 10,047]. This 
was a motion to dismiss for want of jurisdic- 
tion. 

Charles Hitchcock, Wirt Dexter, Corydon 
Beckwith, and Geo. C. Bates, for the mo- 
tion. 

S. A. Goodwin and I. N. Arnold, opposed. 

2 [From 1 Chi. Leg. News. 361.1 
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DAVIS, Circuit Justice. It is objected tliat 
the Park Bank cannot sue in this court, be- 
cause it is not a corporation created by the 
laws of the state of New York. So far as 
the right to sue is concerned, it can make no 
difference that the bank is authorized by 
congress instead of the legislature of New 
York. If it is created by law, has its lawful 
place of business in New York and nowhere 
else, and its corporators are citizens of the 
state, it can bring a suit in any circuit court 
of the United States outside of the state of 
New York. This was substantially decided 
by Chief Justice Marshall in Bank of TJ. S. 
V. Deveaux, 5 Craneh [9 TJ. S.] 61, but he 
held that it was a matter of proof whether 
all the corporators of the Bank of the United 
States lived in the state of Pennsylvania. 
This doctrine has been modified, and it is 
now held by the supreme court to be a pre- 
sumption which cannot be rebutted, that if 
the corporation has a legal existence in the 
state, its individual members are citizens of 
the state. Ohio & Mississippi R. Co. v. 
Wheeler, 1 Black [66 U. S.] 286. 

There is no question but the Park Bank 
was authorized by congress to transact busi- 
ness in New York and nowhere else, and it 
therefore follows, as a legal presumption, 
that the shareholders of the bank are citi- 
zens of New York. If so, this suit can be 
maintained. Motion denied. 

NOTE, A corporation created by the laws of 
the state in which a suit is brought in the fed- 
eral court, must be considered a citizen of that 
state, whatever its status or citizenship is else- 
where bv the laws of other states. Chicago & 
N W. Ry. Co. V. Whiton. 13 Wall. [80 U. S.] 
270. . ^ . 

A corporation created by and transactmg busi- 
ness in a state, is to be deemed an inhabitant 
of that state, capable of being treated as a citi- 
zen, for all purposes of suing and being sued in 
a circuit court. Louisville, etc., R. Co. v. Let- 
son, 2 How. [43 U. S.] 49T; Marshall v. Balti- 
more & O. B. Co., 16 How. [57 U. S.] 314; 
Greelov v. Smith [Case No. 5,7471; New York 
& E. R. R. V. Shepard [Id. 10,198], 

A municipal corporation created by a state 
within its own limits may be sned in a circuit 
court, bv a citizen of another state. Gowles v. 
fiercer *Co., 7 Wall. [74 U. S.] 118. And the 
state legislature cannot prevent the jurisdiction 
of the federal courts from attaching. Id. 

A national bank organized and located in any 
state, may sue a citizen of another state in the 
circuit court thereof. Manufacturers' Nat. Bank 
V. Baack [Case No. 9,052]. 



Case No. 10,049. 

NATIONAL PARK BANK v. PEOPLE'S 
BANK et al. 

[25 Int.' Rev. Rec. 109; 8 Reporter. 8; 14 Phila. 

405; 36 Leg. Int. 204; 26 Pittsb. 

Leg. J. 178.] 

Circuit Court, B. D. Pennsylvania. May 13, 

1879. 

BANKRUPTor — Composition with Cbeditoks — 

Paymbst of Creditors Refusing to Join. 

[A payment, by the debtor, of a creditor who 
refused to join in the composition agreement, 
out' of funds reserved, and not included in tlie 
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schedule, does not operate to the injury of cred- 
itors signing the composition, so as to give them 
anv right to recover from the creditor paid a 
proportion of the money thus received.] 

The facts of this case, very briefly, are as- 
foUows: Landenberger & Co., being in finan- 
cial difficulties, entered into a composition 
deed with certain creditors, among whom 
was the Park Bank, by which the Philadel- 
phia Trust & Safe Deposit Co., of Philadel- 
phia, was designated as tmstee. The Peo- 
ple's Bank of Philadelphia, another creditor,, 
refused to sign the deed, and commenced suit 
against Landenberger & Co. upon certain of 
their notes held by it. Landenberger & Co. 
instructed Stokes, Caldwell & Co. to take up 
these notes and charge them with the amount. 
Stokes, Caldwell & Co., who were indebted to 
Landenberger & Co., did take up the notes, 
amounting to §25,000, charged Landenberger 
& Co. with that sum, and, having handed 
over the notes to them, took their receipt for 
$25,000. 

W. H, Sharpless and R, C. McMurtrie, for 
Park Bank. 

Hood Gilpin and P. C. Brewster, for Peo- 
ple's Bank and William H:. Kemble. 

William Ernst, for Stokes, Caldwell & "Co.. 

[The People's Bank was not paid out of 
any of the schedule assets. How then was 
the trust injured? It was benefited, because- 
the payment left no assets for the rest The- 
assignment of November 10, 1873, was a 
new mortgage. Corn Exchange National 
Bank v, Philadelphia Ti-ust, etc., Co. [Case- 
No. 3,244]. What standing has -the Park 
Bank to ask the relief sought? If the as- 
signment was binding, all the creditors should, 
be parties. Henry t- Patterson, 57 Pa. St, 
346. See, also, Lower v. Clement, 25 Pa. St. 
63; Lane's Appeal, 82 Pa. St. 289; 2 Beav. 
385; 3 Ves. Jr. 450. But even if the bank 
or Kemble is responsible, Stokes, Caldwell 
& Co. are not; they surely bought the notes; 
Kemble concealed his real chai-acter whea 
called upon to speak out] 2 

BUTLER, District Judge. The groimd on 
which the plaintiffs seek to charge the Peo- 
ple's Bank is, that by reason of the contract 
with Landenberger & Co., it sustains such 
relations to them that the money received 
on the notes must be treated as received on 
joint account; assuming that the bank is a 
party to the contract The claim against 
Stokes, Caldwell & Co. rests on a similar ba- 
sis. Taking the alternative that the bank is 
not a party to tJae contract, and not, tliere- 
fore, responsible; that the notes were pur- 
chased by Stokes, Caldwell & Co. (as Mr. 
Kemble and others testify), and asserting 
that they, as such creditors of Landenberger 
& Co., entered into the contract, through the 
agency of Mr. Kemble; and that they were 
subsequently paid, the plaintiffs claim that 

2 [From 8 Reporter, 8.] 
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the money so paid must be treated as re- 
ceived on joint account. The ground on 
which Mr. KemWe is sought to be charged 
is difEerent The plaintiffs state it in the 
original bill as follows: "That "William Kem- 
ble may be compelled, if it shall appear that 
the People's Bank is not bound by his acts, 
to make good the conti-act, he, by the compo- 
sition agreement professed to make, as re- 
spects their claim." Possibly a similar charge 
of deceit in procuring the plaintiffs signa- 
ture to the agreement is intended to be pre- 
ferred by the plaintiffs against Stokes, Cald- 
well & Co. If such is intended the purpose 
is not plainly stated. In the view we take 
of the case, however, this, as will hereafter be 
seen, is unimportant. 

A careful examination of the evidence has 
satisfied us that the bank had no interest in 
the notes when the contract was executed. 
All the testimony tends to this conclusion. 
Whether the transaction between it and 
Stokes, Caldwell & Co. be treated as a sale 
or a payment, its interest in the debt was 
gone. It is equally clear that the bank and 
those representing it had steadfastly resisted 
all efforts to compromise, and that the pay- 
ment to them of the $25,000, was unaccom- 
panied "by any promise whatever. Being in 
a position to compel payment, it felt no 
interest in the proposed scheme of composi- 
tion. Mr. Kemble was not authorized to en- 
ter into the contract for it, either by any- 
thing occurring at the time the claim was 
satisfied or afterwards. Nor in our judg- 
ment did he undertake to do so. When in- 
duced by Mr. Caldwell to sign the paper, he 
not only omitted his title as president of 
the bank, but aflSxed the term "attorney" to 
his name, as if to guard against an inference 
that he was representing that institution. 
The examination has also satisfied us that 
Stokes, Caldwell & Co. were not purchasers 
of the notes; that they paid them simp.y 
as agents for Landenberger & Co. About 
this we believe there can be no room for 
doubt. All they did was in pursuance of 
Landenberger & Co.'s instructions, and with 
their funds; and the notes, when obtained, 
were immediately handed over as paid. It 
would not be remarkable, however, that the 
officers of the bank should have regarded the 
transaction as a purchase by Stokes, Cald- 
well & Co. It was spoken of as such by 
Mr. Landenberger in his communications 
with tlie latter gentleman; and very prob- 
ably in the same way by them in their 
communications with the bank. Mr. Dixey 
says, Landenberger, on being informed that 
Kemble declined to have any connection with 
the proposed settlement, requested Mr. Cald- 
well and himself to do the best they could 
with Kemble; to "buy the paper," if neces- 
sary, and charge the amoimt to him. Never- 
theless, the transaction was a payment of 
the notes. Its substance, we have no doubt, 
is accurately stated in the following extract 
from the testimony of Mr, Stokes: "About 



the first of January, 1874, the paper matured, 
and Landenberger came to the store. I 
think he stated there that the paper would 
be immediately put in execution against 
the firm of Landenberger & Co. He re- 
quested my partner, Mr. Dixey, to take the 
composition deed to the bank, and see if 
he could get Kemble to sign it. Dixey re- 
turned in a very few minutes and said they 
declined to sign it. Landenberger then re- 
quested Stokes, Caldwell & Co. to take up 
the notes, and charge the amount to Landen- 
berger & Co. Mr. Caldwell, I think, on that 
day,— perhaps not until the next or the day 
after; I know I was present at the time- 
paid the paper, took Mr. Landenberger's re- 
ceipt for $25,000, and surrendered the paper 
to him." This statement is substantially re- 
peated by both Mr. Dixey and Mr. Caldwell. 
This view of the facts disposes of the claim 
made against the People's Bank, and Stokes, 
Caldwell & Co.; founded on the allegation 
that they are parties to the contract. 

The claim against Mr. Kemble, as we 
have seen, rests upon different ground. Char- 
ging him with fraud in representing the 
notes as outstanding, while in fact they 
were paid or to be paid, from the reserved 
property of the debtor, the plaintiffs, in ef- 
fect, say they were thus induced to bind 
themselves to the contract, believing the 
holder of these notes was taking his chances 
with them; and they ask, therefore, that 
this defendant be required to "make good 
the contract"; in other words, reqmred lo 
compensate them for the injury thus sus- 
tained. If a similar charge of deceit was 
intended to be preferred by the bill against 
any other of the defendants, what follows 
will apply to it with as much force as that 
stated against Mr. Kemble. Passing over 
all debatable ground, and coming directly to 
the question of injury, we find no evidence 
to support a decree in the plaintiffs' favor. 
It does not appear that their situation would 
have been improved by declining to unite 
in the contract; nor that they would have 
so declined if they had known the notes to 
be paid. Such payment did not, we think, 
render the agreement any less desirable; or 
in any respect injure the plaintiffs. It was 
not made from funds set apart for them, or 
over which they had any control. The ar- 
gument that it withdrew from the debtor 
property with which he might have success- 
fully conducted business, and earned the 
means of paying them, is wholly speculative. 
The money was quite as likely to have been 
lost, if left in his hands, as the large bal- 
ance which he retained actually was. The 
vice of the argument consists in the assump- 
tion that the plaintiffs had any direct inter- 
est in this property. They certainly had 
not. It belonged to the debtor alone, who 
might use it as he pleased— waste it in ex- 
travagance, or pay it to any one whom he 
owed. If he had been defrauded of it, the 
plaintiffs would have had as good claim 
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against such wrong doer as they have 
against Mr. Kemble. They had no greater 
or other interest in the property than every 
creditor has in the property of his debtor. 
The application, of it, therefore, to the pay- 
ment of the notes, and the concealment or 
misrepresentation of this fact, cannot he 
said to have injured the plaintiffs. On the 
contrary, as the sequel has shown, this use 
of it, in relieving the debtor and the as- 
signed estate from a large claim, is more 
lUvely to have benefited them than the re- 
tention of it in his hands. 

And now, May 13, 1879, the above cause 
having been heard upon the pleadings and 
proofs, it is ordered, adjudged, and decreed 
by the court, that the complainant take noth- 
ing by its bill filed in the above case, and 
that the said bill of complaint be dismissed 
■as to all the defendants in the above cause, 
without prejudice. And it is further or- 
<Iered that the complainants pay the costs of 
this suit. 



NATIONAL RUBBER CO. (COHN v.). See 
Case No. 2,968. 



Case ISTo. 10,050. 

NATIONAL SCHOOL FURNITURE CO. v. 
PATON et al. 

[16 Blatchf. 563; 4 Ban. & A. 432.] i 

Circuit Court, S. D. New York. August 4, 
1879. 

Patents — Isfrixgement— Pbooeepisgs for Cox- 
tempt — MoTioK TO Dissolve Isjosctios 
— What Cossidered. 
Where a defendant, in opposing a motion for 
■a. preliminary injunction to restrain the infringe- 
ment of a patent which was granted, and in aft- 
erwards opposing a motion to punish him for 
a contempt in violating such injunction by mak- 
ing and selling a certain form of school desk, 
neglected to present to the court alleged facts as 
to his own manufacture and sale of such form 
•of school desk at a date early enough to antici- 
pate the patent, it was held that he ought not to 
be afterwards allowed to present such alleged 
facts, on a motion to dissolve such injunction. 

[This was a suit by the National School 
Furniture Company against Robert Paton 
and others for infringement of patent on 
■desks.] 

Frederic H. Betts, for plaintifE. 
Francis Forbes, for defendants. 

BLATCHFORD, Circuit Judge. An in- 
junction has been granted in this case, on 
patent No. 115,232. On a motion to punish 
the defendants for a contempt for violating 
that injunction, a certain form of desk, called 
by the defendants, a "normal desk," with a 
book-rest attachment, was held to be an in- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
■cuit Judge, and Hubert A. Banning, Esq., and 
Henry Arden, Esq.; and here republished by 
permission.] 



friugement of said patent, and the defend- 
ants were held guilty of a contempt in vio- 
lating said injimetion, by making and selling 
said "normal desk" with said attachment. 
They now come in and move to dissolve the 
injunction for the future, as respects said 
"normal desk" with such attachment, on 
affidavits which they claim show that they 
actually made such form of "normal desk" 
with such attachment, as early as the year 
18GG, certainly as early as the year 1S69, and 
before the invention covered by the plain- 
tifE's patent was made, such patent having 
been issued in 1871. This form of desk, so 
alleged to have been made by the defend- 
ants in 1866 is claimed to have been made by 
them for Mr, Van Norman. Yet, neither in 
opposition to the motion for an injunction, 
nor in opposition to the motion to punish 
them for contempt in making such form of 
desk, did they, or either of them, or their 
foreman, or Mr. Van Norman, or any one else, 
testify that such form of desk had been made 
by them as early as the time now alleged. 
So far from this, in opposing the motion for 
an injunction, the defendants testified to, 
and produced a form of desk which they had 
made for Mr. Van Norman prior to the 
plaintiff's invention, but which was not the 
form now in question— the "normal desk" 
with the book-rest attachment. They had 
their books, their recollection, that of their 
foreman, capacity to find Mr. Van Norman, 
and the testimony as to the desk would 
have been as useful to them then as now, 
and Ihey must have so understood it. Still 
more, in opposition to the contempt motion, 
the defendant Robert Paton testified, that 
he bad made the "normal desk," with the 
book-rest attachment, "for several years," 
but assigned no specific date earlier than 
July, 1875. Under such circumstances, the 
defendants ought not to be heard to allege 
matter claimed to have been then existing, 
which tiiey thus neglected to present to the 
court, and have the benefit of it now to dis- 
solve an. injunction properly granted. "Wool- 
worth V. Rogers [Case No. 18,018]. If this 
rule ought to be relaxed in any case, this is 
not one. The excuses ofEered by the defen<l- 
ants for not sooner bringing in the evidence 
now offered, are not, on all the facts before 
the court, satisfactory, and, under all the 
circumstances, the court cannot but regard 
it as doubtful whether- in fact the defeud- 
auls made any "normal desk" with the book- 
rest attJichment, at an earlier date than that 
of ihe plaintiff's invention. The motion is, 
therefore, denied. 

[In another case, at a later date, this patent 
was held void. See Peard v. Johnson, 23 Fed. 
507.] 



NATIONAL SHOE-TOE PROTECTOR CO. 
(AMERICAN SHOE-TIP CO. v.). See 
Case No. 317. 
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Case No, 10,051. 

NATIONAL SPRING CO. v. UNION CAR 
SPRING MANUF'G CO. 

[12 Blatchf. 80; 1 Ban. & A. 240; 6 O. G. 224; 
Merw. Pat. Inv. 451.] i 



Circuit Court, S. D. New York. 
1874. 



May 20, 



Patents — Reissue — Robber and Steel Spring — 

Interpolation — Invention Reduced to 

Pbactjoe Prior to Foreign Patent. 

1. The reissued letters patent granted to the 
National Spring Company, as assignees of Eras- 
tus T. Bussell, December ISth,^ 1870, for an 
"improvement in combined India rubber and 
steel springs," the original patent having been 
granted to Bussell, as inventor, November 29th, 
1853, and extended for seven years from Novem- 
ber 29th. 1867. are valid, 

2. The original specification, drawings, and 
model exhibit fully what the reissue claims, and 
what the original fails to claim. 

3. The original specification contains, on its 
face, sufficient evidence that there was inad- 
vertence and mistake of some kind in prepar- 
ini: it. 

4. The reissued patent is not open to the ob- 
jection that it is not for the same invention as 
that embodied in the original patent, or that the 
specifications of liie two patents are repugnant 
to each other. 

5. The original specification states the in- 
vention of Bussell to be a combination of vulcan- 
ized India rubber with spiral steel, so arranged, 
with the spiral steel on the outside of the rub- 
ber, that each sustains the other, when they are 
both under longitudinal pressure, the result be- 
ing independent of any fluting of the rubber. 
Therefore, although the claim of the original 
patent was, "The fluting a column of vulcanized 
India rubber longitudinally, and then so sur- 
rounding it with the helical spring, mine being 
an improvement upon Ray's spring," it was 
proper to claim, in the reissue, "The combina- 
tion of a column of rubber, or its equivalent, 
whether solid or hollow, with a spiral metallic 
spring, when the said spring is arranged exter- 
nal to and surrounding the rubber, substantial- 
ly as and for 'the purposes specified." 

6. The original specification shows that Bus- 
sell supposed that a patent had been granted to 
Ray for surrounding a column of vulcanized 
India rubber with a helical spring; whereas, in 
fact, Ray had no such patent, and no speeiflca- 
tion of any patent to Ray disclosed such an ar- 
rangement, and all that any patent to Ray dis- 
closed was a column of rubber with a spiral 
metal spring in its centre, such spring surround- 
ing a bolt extending the length of the column 
of rubber, and there being detached rings otf 
metal surrounding on the outside the column of 
rubber. 

7. When the specification of the reissue 
speaks of a "solid" column of rubber, it means 
one which is not hollow, as distinguished from 
Ray's arrangement, in which the column of rub- 
ber is hollow. 

8. The claim of the reissue, in speaking of a 
column of rubber, "whether solid or hollow," 
means only, a column of rubber, whether hoi- 
low or not hollow. 

9. The reissued patent is infringed if the col- 
umn of rubber is combined with a spiral metal- 
lic spring arranged external to and surrounding 
the rubber, whether there be or be not a longi- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and Hubert A.' Banning, Esq., and 
Henry Arden, Esq.; and here republished by 
permission. Merw. Pat. Inv. 451, contains only 
a partial report.] 



tudinal hole in the centre of the rubber, or 
whether there be or be not flutes in the rubber, 
or other provision for the vent of the rubber^ 
under pressure. 

10. The language of the specification of the 
reissue, that "any other material that is, for 
the purpose of a spring, the equivalent of In- 
dia rubber, such as compressed animal and vege- 
table fibre, gutta pereha, &c., may be employed 
in place of the rubber," when the original speci- 
fication made no mention of such equivalents, is- 
not to be regarded as an interpolation, or as de- 
termining that any particular thing is an equiva- 
lent, but is to be interpreted only as meaning, 
that, if the articles named be, for the purposes 
of a spring, the equivalents of India rubber, they 
may, when in a condition to be such equiva- 
lents, be employed in the place of the rubber. 

11. The complete application for the reissue 
was filed March 12th, 1870, the fee or duty hav- 
ing been previously paid. The petition and 
specification were not signed by Bussell, al- 
though he was living, but were signed by the as- 
signees, to whom the reissue was granted, and 
the oath was not made by Bussell. These pro- 
ceedings were in conformity with the statutes 
in force when the 33d section of Act July 8, 
1870 (16 Stat 202), was enacted, requiring, in 
case of a reissue to an assignee, that the appli- 
cation be made, and the specification be sworn 
to by the inventor, if he be living. The 111th 
section of the lattei act, while repealing the 
prior acts, provides that such repeal shall not 
take away any right existing under any of the 
prior laws, and that all applications for patents 
pending at the time of the passage of ihe act 
of 1870, "in cases where the duty has been paid, 
shall be proceeded with and acted on in the 
same manner as though filed after the passage 
thereof:" JSeld, that the application was to be 
proceeded with, and acted on, on the merits, in 
like manner as though filed after the passage 
of the act of 1870, with the requirements com- 
plied with which the 33d section of that act pre- 
scribes, 

12. Observations on an attempt to impeach, 
by the testimony of the inventor, the validity of 
the reissue to his assignees. 

13. An invention reduced to practice in the 
United States, prior to the granting of an Eng- 
lish patent, sustained as against such patent. 

In eauity. 

George Gifford and Josiah P. Fitch, for 
plaintififs. 
Charles H. "Woodruff, for defendants. 

BLATCHFORD, District Judge. This suit 
is bi-ought on reissued letters patent [No. 
4,202], granted to the plaintiffs, December 
13th, 1870, as assignees of Erastus T. Bus- 
sell, for an "improvement in combined India 
rubber and steel springs," the original patent 
[No. 10,280] having been granted to Bussell, 
as inventor, November 29th, 1853, and ex- 
tended for seven years from November 29th, 
18G7. The specification of the reissued pat- 
ent is signed by the plaintiffs, "who are a cor- 
poration, by their president, and is not sign- 
ed by Bussell. It states that Bussell "in- 
vented a new and improved combination of 
vulcanized rubber and steel, forming there- 
by a spring useful for railroad cars, car- 
riages, buggies, «&e., of which the following 
is a specification: 

"Figure 1 represents a column of vulcanized 
rubber, showing, also, metal caps on each 
end, such as may be used for bearings- 
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[Drawinffs of reissued patent No. 4,202. grant- 
ed to E. T. Bussell, December 13, 1870, pub- 
lished from the records of the United States 
patent office.] 

Fig. 1. 
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Figure 2 is a cross section of the same. 
Figure 3 is a view of the column of rubber 
surrounded by a spiral metal spring, show- 
ing, also, the before mentioned caps." The 
17FED.OA3,— 78 
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drawing designates the three figures on it as 
follows: "Fig. 1. Fluted column of vulcan- 
ized rubber, with the metallic caps on each . 
end. Fig. 2. Transverse section of rubber col- 
umn. Fig. 3. Compound vulcanized rubbei- 
and steel spring, with the metallic caps on 
each end." The drawing bears the signature, 
"Inventor, E. T. Bussell, by J. P. Fitch, his 
Att'y." The drawings show the column of 
rubber as being fluted by four flutes or 
grooves running lengthwise of it and equi- 
distant from each other, the flutes being 
marked a, and the unfluted spaces being 
marked b. The speciflcation says: "This in- 
vention consists in surrounding a column of 
India rubber, or its eauivalent, by a spiral 
metallic spring, so an-anged that each sus-- 
tains the other, whei-eby a more perfect and 
serviceable spring for the purposes specified 
is produced than by any combination of i-ub- 
ber and metal hitherto known. A column 
of vulcanized rubber. A, is surrounded with 
a spiral metallic spring, e, e, c. Fig. 3, the 
two springs being of equal length, so as to 
have the game bearings at the ends, and the 
relative diameters of the two being such that 
the steel or metal spring will fit snugly on to 
the rubber column. The column of rubber 
may be fluted, as shown in the drawing, by 
several concavities running longitudinally, 
a, a, a. This construction is regarded as a 
desirable one, as it allows the rubber, when 
pressure is applied to the spring, to expand 
laterally into the said concavities, thus pre- 
venting it, to a degree, from being pressed 
outward between the coils of the metal spring, 
where it is liable to be chafed and worn. 
Any other material that is, for the purpose of 
a spring, the equivalent of India rubber, such 
as compressed animal and vegetable fibre, 
gutta percha, &c., may be employed in place 
of the rubber. The combination of spiral 
metallic springs with rubber, or its equiva- 
lents, for the purpose here described, is not 
new. Kay, in the year 1848, obtained a pat- 
ent for such a combination. But he de- 
scribed and claimed a spiral metallic spring 
placed within a hollow rubber column or tube, 
and then supported the rubber externally by 
detached metal rings. TTie arrangement and 
combination of Bussell, here claimed, is dis- 
tinct and different from, and is thought supe- 
rior to, Eay's, both for the reason that it per- 
mits the use of a solid column of rubber, or 
its equivalent, which Bay's does not, and be- 
cause the spring, when placed exterior to the 
rubber or its equivalent, performs alone the 
combined oflices of both the spiral spring and 
the detached rings in Bay's, thus rendering 
Bussell' s arrangement much the more simple 
and cheaper of the two. Another objection 
to arranging the spiral within the rubber 
tube is, that either the rubber tube has to 
be made objectionably large in diameter, or 
the spii-al objectionably small. This diflcLculty 
is obviated in Bussell' s combination, as is 
evident. It is not intended here to claim, 
broadly, the combination of rubber, or its 
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equivalent, with a spiral spring, for the pur- 
poses indicated; nor the combination of a 
spiral spring with a hollow cylinder of rub- 
ber, when the spring is placed within the 
cylinder. Neither is claimed the supporting 
of a column of rubber, or its equivalent, when 
used as a spring, by detached metallic rings 
arranged externally to the rubber." The claim 
is, "The combination of a column of rubber, 
or its equivalent, whether solid or hollow, 
with a spiral metallic sprhig, when the said 
spring is arranged external to and surround- 
ing the rubber, substantially as and for the 
pm'poses specified." 

The drawing annexed to the original pat- 
ent is, in its three figures, and in the designa- 
tion of them, and in the lettering of them, 
the same as the drawing of the reissue. The 
specification of the original states that Bus- 
sell has invented "a new and improved com- 
bination of vulcanized India rubber and steel, 
forming thereby a useful spring for railroad 
cars, carriages, buggies, &c., &c. * « * 
Fig. 1 is the fluted column of vulcanized rub- 
ber, with the metallic caps on each end; Fig. 
2 is a transverse section of this column of 
rubber; and Fig. 3 is a view of the com- 
pound spring with the metallic caps on each 
end. My invention consists in a combina- 
tion of vulcanized India rubber with spiral 
steel, so arranged that each sustains the oth- 
er, and the good qualities of both are com- 
bined, so as to make a most perfect spring for 
elasticity and durability, which is applicable 
to railroad cars, carriages, buggies, &c. * * =» 
Owing to many contingencies, that require 
springs to be of various degrees of stiffness, 
the diameter of my compound springs must 
necessarily vary much, but their length is to 
be graduated by the amount of motion desira- 
ble in a spring. For springs for railroad cars 
I take a fluted column of vulcanized India 
rubber, A, Fig. 1, about eight inches in diame- 
ter, and about eight inches long, these condi- 
tions depending upon the desirable strength 
of the spring and the amount of motion re- 
quired. The column of rubber is fluted by 
four semi-concavities running longitudinally 
at equal distances from each other, a, a, a, a, 
the concavities leaving each intermediate 
point, b, b, b, b, equal to the span of each 
concavity. The depth of each one of these 
concavities is about one-fifth the diameter 
of the column of India rubber. For carriage 
springs the diameter of the rubber is about 
two inches. I then surround this fluted col- 
umn of vulcanized rubber with a spiral steel 
spring, e, c, c, Fig. 3, the diameter of the wire 
constituting the spiral spring being about 
one-twentieth that of the column of rubber. 
I make the spii-al spring to touch the points 
of rubber, b, b, b, b, thus serving as a self- 
adjusting base upon which the rubber can act 
centrifugally, each point, b, b, b, b, being a 
base to each rubber arch, a, a, a, a. By this 
arrangement and combination of vulcanized 
India rubber and steel, several important de- 
sideratums are filled, that have not hitherto 



been attained by any other spring, namely, 
it makes, 1st, a sprightly spring, one that re- 
sponds quickly to any impression made upon 
it, steel being much more sprightly, in its 
movements, than vulcanized India rubber, 
and this element being incorporated into the 
compound spring; 2d, a durable spring, capa- 
ble of sustaining burdens to an indefinite 
length of time, the rubber, in this shape, 
maintaining and resuming its normal shape 
better than in any other, the integrity of the 
elastic arches, a, a, a, Fig. 2, being most per- 
fect; 3d, a sti'ong spring, one that cannot be 
crushed by nny reasonable weight, the steel 
effectually guarding the rubber against any 
such calamity, for, as the external surface 
of the rubber is shortened under compression, 
the resisting surface of the spiral steel, in its 
self-adjusting integrity, gathers and concen- 
trates its eoiis around the compressed rubber, 
thus setting up a herculean barrier, circum- 
scribing the bounds of the rubber within it; 
and, 4th, a sprightly, durable, and strong 
spring, that will admit of any desirable 
amount of motion, each concavity, a, a, a, a, 
serving as a vacuum for its elasticity and 
contracting volume to find vent in. Vulcan- 
ized India rubber being a durable substance, 
I thus have, in this arrangement, a combina- 
tion of elements, in such a way as to make a 
spring possessing all the good qualities that 
can reasonably be expected. The rubber sus- 
tains the steel from any violence to its mole- 
cules from severe fiexion, whilst the steel 
affords a self-adjusting base upon which the 
rubber can act at proper intervals, it yielding 
its sprightliness to the rubber at the same 
time, and the points, b, b, b, b, fig. 2, being 
in constant contact with the steel, serves to 
equalize the power of the rubber, whilst tiie 
concavities, a, a, a, a, give vent to and equalize 
its elasticity. * * * I do not claim the sur- 
rounding of columns of vulcanized India rub- 
ber with detached bands of metal at the ends, 
or any point between the ends, for springs, 
nor do I claim originality in the combination 
of metallic springs with vulcanized India 
rubber, as these are the subjects of patents 
heretofore granted to Fowler M. Ray, but, as 
well known forms of such springs and com- 
binations, are liable to the following objec- 
tions: 1st, an incapacity for great motion, 
this depending upon their outer surface being 
regular and surrounded by bands of metal 
whose diameters are unvarying, together with 
the incorporating into the centre of said rub- 
ber springs, helical or spiral springs of metal, 
whose diameters increase with their compres- 
sion, causing them thus to encroach upon the 
rubber centrifugally; 2d, the liability of such 
springs losing their elasticity and becoming 
worthless from the unequal exercise of their 
different parts, the stretching to their utmost 
extent the fibres at the circumference, and 
this at the expense of their vitality, while the 
centrifugal action of the helical spring with- 
in serves further to embarrass it in its move- 
ments, so that a large mass of the rubber is 
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rendered partially inert by being confined be- 
tween the almost lifeless circumferal rubber 
and the centrifugally acting helical spring— 
the rubber thus circumstanced may properly 
be compared to an elastic arch with the bur- 
clen or force applied to its concave side, -with- 
out any base upon which to rest that of its 
own external fibres; and, 3d, their great lia- 
bility of being crushed by an overload, for 
the want of a continuous metallic support ex- 
ternally; and, inasmuch as fluting a column 
•of vulcanized India rubber longitudinally on 
its external surface and surrounding it by a 
spiral steel spring, substantially as above de- 
scribed, produces a sp'. vg susceptible of much 
greater motion and much greater freedom 
in all its movements than any of the foregoing 
forms, the fluted concavities giving vent to 
the compressed rubber, and the diameter of 
the spiral spring increasing with its com- 
pression, thus yielding to and allowing the 
greater freedom to the expanding rubber 
■within, the circumference of the rubber mass, 
being a series of elastic arches, brings the 
radial points of expansion almost equally 
near the surface in every direction, and the 
self-adjusting base afCorded to each arch in 
the spiral spring that surrounds tfiem, gives 
to them the capacity of multiplying strength 
In use, and of promptly resuming their nor- 
mal shape— the rubber thus circumstanced, 
in contrast with other forms of rubber car 
•springs, is a series of elastic arches, with 
the force applied to their convex sides, whilst 
their bases rest upon an accommodating me- 
tallic surface, which enables them to endure, 
without loss of vitality, almost indefinitely; 
and finally, inasmuch as the continuous coil 
of steel on the outside of the rubber approxi- 
mates a solid broad band, when an overload 
is put upon the ^rings, thus guarding the 
rubber effectually against any mishap that 
•other rubber springs are liable to, therefore, 
what I daim as my invention is not the sur- 
rounding a column of vulcanized India rub- 
ber with a helical spring, as that is the sub- 
ject of a patent gi-anted to F. M. Kay, but 
■what I claim and desire to secure by letters 
patent is, The fluting a column of vulcanized 
India rubber longitudinally, and then so sur- 
rounding it with the helical spring, mine be- 
ing an improvement upon Ray's spring." 

This florid and ambitious original specifica- 
tion contains, on its face, sufficient evidence 
that there was inadvertence and mistake of 
some kind in preparing it. In one part of it. 
It speaks of patents having been theretofore 
giunted to Ray, containing, as subjects, the 
surrounding of columns of vulcanized India 
rubber with detached bands of metal at the 
ends, or any point between the ends, for 
springs, and the combination of metallic 
springs with vulcanized India rubber, and 
says that the resulting springs have bands 
of metal of unvarying diameters surrounding 
the outer surfaces of the India rubber and hel- 
ical or spiral springs of metal in the centre of 
the India rubber. Inanotherpartof it, it speaks 



of a patent granted to Ray as having for its 
subject the surrounding a column of vulcan- 
ized India rubber with a helical spring. Now, 
it is shown, that, in point of fact, Ray had 
no patent for surrounding a column of ml- 
canized India rubber with a helical metal 
spring, and that no specification of any pat- 
ent to Ray disclosed such an arrangement. 
The only combination of a spiral metal spring 
with a column' of rubber, disclosed in any 
patent to Ray, -R'as one where the spiral metal 
spring was in the centre of the column of 
rubber, and sun*ounded a bolt extending the 
length of the column of rubber; and in. con- 
nection with such arrangement there were 
detached rings of metal smTounding on the 
outside the column of rubber. The original 
specification states the invention of Bussell 
to be, a combination of vulcanized India rub- 
ber with spiral steel, so arranged that each 
sustains the other. This results from placing 
the spiral steel on the outside of the rubber. 
In such position each does sustain the other, 
when they are both under longitudinal pres- 
sure. When the steel is on the inside, they 
do not sustain each other. Again, ire detail- 
ing the advantages of the arrangement of a 
spiral steel spring outside of and surround- 
ing a column of rubber, the original specifi- 
cation sets forth, as an advantage, the 
strength of the spring, in that the steel pre- 
vents the rubber from being crushed, because, 
as the external surface of the rubber is 
shortened by compression, the coils of steel 
form a resisting surface against the rubber. 
This Is independent of any fluting of the rub- 
ber, and is in contrast with the effect -when the 
spiral steel is on the inside of the rubber. In 
another place, the original specification, speak- 
ing of the existing springs, with spiral springs 
of metal in the centre of the rubber, and de- 
tached bands of metal surrounding the rub- 
ber, in contrast with the arrangement of 
Bussell, points out, as an objection to the 
former, their liability to be crushed by an 
overload, for the -want of a continuous metal- 
lie support externally. This, too, is a result 
independent of any fluting of the rubber. 
Then, as to fluting the column of rubber, the 
original specification points out that the rub- 
ber, when compressed, will find veitt in the 
concavities. 

The objection is taken to the reissued pat- 
ent, that it is not for the same invention as 
that embodied in the original patent, and is, 
therefore, void; and, to maintain this, it is 
contended, that, on their faces, the two speci- 
fications are repugnant to each other. The 
argument is based on the view, that the orig- 
inal specification throughout speaks of the in- 
vention of Bussell as being one in which a 
fluted column of rubber is a constituent, and 
in which no column of rubber that -is not 
fluted is spoken of as being a constituent, 
and that the claim is one to fluting a column 
of vulcanized India rubber longitudinally, 
and then surrounding it with a helical spring. 
But, the inference naturally to be drawn 
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from the language of the original specifica- 
tion, that Bussell does not claim, as his in- 
vention, "the surrounding a column of vul- 
canized India rubber with a helical spring, 
as that is the subject of a patent granted to 
F. M. Ray," is, that, as such original speci- 
fication exhibits the surrounding a column of 
vulcanized India rubber with a helical spring, 
and points out the advantages of such an ar- 
rangement, Bussell would, but for his idea, 
now shown to have been a mistalien one, in 
regard to Ray's patent, have claimed, in such 
original specification, the surrounding a col- 
umn of vulcanized India rubber with a heli- 
cal spring. If so, why should it not be claim- 
ed in a reissue? It would seem that there 
could not be found any more proper occasion 
for the ofiice of a reissue. The original speci- 
fication, drawings, and model exhibit fully 
what the reissue claims, and what the orig- 
inal fails to claim. 

Much criticism is made on the specification 
of the reissue, because it makes prominent 
the column of rubber, merely as a column, 
without calling it, as the original specification 
always does, a fluted column, and because it 
only says that it may be fluted, as a desira- 
ble constniction, to allow the expansion of 
the rubber, imder pressure, into the con- 
cavities. But, when it was to claim, as it 
lawfully might, the column of rubber, as a 
column, with the spiral metallic spring ar- 
ranged external to and surrounding the col- 
umn, it was entirely proper that it should 
describe it as a column. It is none the less a 
column because it is fluted. The fluting in- 
troduces provision for vent. The advantages 
of the columnar structure bound tightly in 
the grasp of the surrounding heltx of metal 
exist independently of provision for vent. As 
has been shown, both of these features exist 
in the arrangement shown in the drawings 
and specification of the original patent. Bus- 
sell, in his original patent, limited his claim 
to an arrangement combining both features. 
He might have claimed therein the features 
of the column and the outside spiral metallic 
spring, leaving out the feature of the fluting, 
although his structure contained the fluting. 
This has now been done by the reissue. 

It is also objected, that the specification of 
the reissue contains an intei-polation, in say- 
ing that Bussell's arrangement is different 
from Ray's, because it "permits the use of a 
solid column of rubber," which Ray's does 
not It is undoubtedly true, that Bussell's 
aiTangement does permit the use of a column 
of rubber which has not a longitudinal hole 
in its centre, and that Ray's arrangement re- 
quires that there shall be a longitudinal hole 
in the centre of the column of rubber. In 
the connection in which the specification of 
the reissue thus speaks of a "solid" column 
of rubber, it speaks of one which is not hol- 
low, Ray's being hollow. Bussell's drawing 
shows a column ot rubber which has no 
longitudinal hole in its centre, and, therefore, 
shows a column which is solid, in the sense 



Intended. To state this self-evident circum- 
stance in the specification of the reissue is no 
interpolation, when the drawings of the orig- 
inal patent show clearly that the remark is a 
true one. So, too, the words of the claim, 
"whether solid or hollow"— "the combination 
of a column of rubber, or its equivalent, 
whether solid or hollow, with a spiral metallic 
spring, &c."— must be read with reference to 
the previous observation in the specification, 
that Ray's arrangement does not permit the 
use of a column of rubber which is not hol- 
low, while BusseU's arrangement does. So 
read, the claim is one to the combination of 
a column of rubber, whether hollow or not 
hollow, with a spiral metallic spring. This 
claim means nothing different from what it 
would mean if the words "whether* solid or 
hollow" were entirely omitted fi-om it. The 
column of nibber, and the advantages result- 
ing from combining it with a spiral metallic 
spring arranged external to and surrounding 
the rubber, exist as fully whether there is 
a longitudinal hole in the centre of the rub- 
ber or not. The advantages of a provision 
for vent, resulting from fluting the column, 
or from having a longitudinal hole in its cen- 
tre, or longitudinal holes elsewhere in it, or 
spiral recesses in it, are a different thing. 
The reissued patent claims nothing in respect 
of such latter advantages, and does not claim 
any provision for vent. Its claim has refer- 
ence solely to the embrace between the sur- 
rounding spiral metallic spring and the in- 
terior column of rubber. It may be that such 
embrace is more or less effective when it is 
spirally continuous, and not broken by re- 
cesses or flutes, and when there is no provi- 
sion for vent. That is a question of degree 
of effectiveness of embrace. If, in the use 
of the embrace, it is mj^de spirally continu- 
ous, it is none the less used. If, in the use 
of the embrace, provision is made for vent; 
in any of the ways above referred to, the 
embrace is none the less used. This view dis- 
poses of the criticisms, that Bussell did not 
invent a column of rubber having a spirally 
continuous embrace between the rubber and 
the external metallic spring, and did not in- 
vent a column of rubber having a longitudi- 
nal hole in its centre, or any provision for vent 
except by means of flutes. He invented what 
the reissued patent claims, as above explain- 
ed, and if, in using that, an additional feature 
is added by the user, still th3 invention claim- 
ed is used. 

It is also objected, that the specification of 
the reissue, in its body and in the claim, not 
only speaks of rubber "or its equivalent," but 
contains, in its body, this language, not found 
in the original specification: "Any other ma- 
terial that is, for the purpose of a spring, the 
equivalent of India rubber, such as com- 
pressed animal and vegetable fibre, gutta 
percha, &c., may be employed in place of the 
rubber." It is conceded, that the patent 
would cover any equivalent for the rubber, 
even if the words "or its equivalent" were 
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not found in the daim. But, it is objected, 
tliat the specification of the reissue under- 
talies to say what, are equivalents, when the 
original specification made no mention of such 
equivalents, and that, therefore, the things 
mentioned are intei-polations into the specifi- 
cation of the reissue. Certainly, any other 
material that is, for the purpose of a spring, 
the equivalent of India rubber, may be em- 
ployed in place of the rubber. The employ- 
ment of such other material would be within 
the patent, if nothing were said on the sub- 
ject. Saying so does no harm. The pohit of 
the objection is, that it is asserted that the 
specification of the reissue points out "com- 
pressed animal or vegetable fibre, gutta 
percha, &c.," as being, necessarily, for the 
pui-pose of a spring, the equivalent of India 
rubber; that no such statement is found in 
the original specification; and that Bussell, 
when he took out his original patent, did not 
contemplate the use of compressed animal or 
vegetable fibre. But, I think the body of the 
specification of the reissue can fairly be inter- 
preted only as meaning, that if "compressed 
animal or vegetable fibre, gutta percha, &c.," 
be, for the purpose of a spring, the equivalent 
of India rubber, it may, when in a condition 
to be such equivalent, be employed in place 
of the rubber. Under the claim, what is an 
equivalent is left to be determined in each 
case, as it arises; and the specification can- 
not properly be construed as determining 
that any particular thing is an equivalent. 

The petition, oath and specification, on the 
application for the granting of the reissued 
patent sued on in this case, were filed in 
the patent ofiiee on the 7th of March, 1870. 
The fee or duty of $30 was paid on that day. 
A third drawing, completing the application, 
was filed on the 12th of March, 1870. The 
petition was not signed by Bussell, but was 
signed, "National Spring Company, by Rich'd 
Vose, President." It set forth, that the Na- 
tional Spring Company, who are the plaintiffs 
in this suit, and the grantees of the reissue, 
were the owners, by assignment, of the en- 
tire interest in the original patent, and stated 
that the. company thereby appointed Josiah 
P. Fitch its attorney to prosecute the applica- 
tion. The specification was signed, "Nation- 
al Spring Company, by Richard Vose, Presi- 
dent." It was not signed by Bussell. The 
oath to the specification was made on the 
r»th of :March, 1870, by Richard Vose, and no 
oath thereto was made by Bussell. The 33d 
section of the act of July 8, 1870 (16 Stat. 
202), provides, that "patents may be granted 
and issued or reissued to the assignee of the 
inventor or discoverer, the assignment there- 
of being first entered of record in 'the patent 
office, but, in such case, the application for 
the patent shall be made and the specifica- 
tion sworn to by the inventor or discoverer, 
and, also, if he be living, in case of an ap- 
plication for reissue." This provision re- 
quh-es that, when an application for a reis- 
sue is made, the inventor, if living, shall 
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make the application and swear to the speci- 
fication, and then the patent may be reissued 
to the assignee of the inventor, if the assign- 
ment be first entered of record in the patent 
office. The Ulth section of the same act pro- 
vides for the repeal of prior patent acts, in- 
cluding the acts of July 4, 1836, and March 
3, 1837 (5 Stat. 117, 191), and then proceeds: 
"Provided, however, that the repeal hereby 
enacted shall not affect, impair or take away 
any right existing under any of said laws; 
* * * and provided, also, that all applica- 
tions for patents pending at the time of the 
passage of this act, in cases where the duty 
has been paid, shall be proceeded with and 
acted on in the same manner as though filed 
after the passage thereof." The 13th section 
of the act of July 4th, 1836, provided for the 
reissue of a patent to the assignee of the 
original patent, but it did not require that 
the application should be made by the in- 
ventor, or that the new specification should be 
sworn to by him; and, although the 6th sec- 
tion of the act of March 3, 1837, providing 
for the issuing of a patent to the assignee of 
the inventor, enacted that the application 
therefor should be made by the inventor, and 
the specification should be sworn to by the in- 
ventor, yet it was never held by the courts, 
or by the patent office, that this provision of 
the act of 1837 applied to the case of the re- 
issue of a patent. Hence, the provision. of the 
33d section of the act of 1870 was entirely 
new, so far as it requh'ed that, in case of a 
reissue to an assignee, the application there- 
for should be made by, and the new specifi- 
cation be sworn to by, the inventor, if living. 
In the present case, the new specification 
was sworn to, and the application for the re- 
issue was made, and the duty was paid, be- 
fore the 8th of July, 1870. Such application 
was an application for a patent, within the 
meaning of the 111th section of the act of 
1870, and was pending when that act passed, 
and the duty had been paid. It was, there- 
fore, to be proceeded with and acted on in 
the same manner as though filed after the 
passage thereof. This means, that it was to 
be regarded as having been filed before the 
passage of the act, when filed in a complete 
form, before such passage, so as to be a pend- 
ing application, with the duty paid, and then 
it was to be proceeded with and acted on, on 
the merits, in like manner as though filed 
after such passage, with the requirements 
complied with which .the 33d section of the 
act of 1870 prescribes. To say, that the sec- 
ond proviso to the 111th section of the act of 
1870 means, as is contended for by the de- 
fendants, that a pending application, made 
in conformity with the previous repealed 
laws, is to be filed anew and made to con- 
form to the provisions of the new law found 
in section 33 thereof, and in the other sec- 
tions relating to applications for patents, is 
to give no meaning whatever to such pro- 
viso, for, without such proviso, section 33 
and such other sections would require that 
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the application should be made in conformity 
■with the new law, as a prerequisite to the 
giunting of the patent 

The enactment of the proviso was reasona- 
ble and proper, and the spirit and purpose 
which prompted it were still further carried 
out by the enactment of the act of March 3, 
1871 (16 Stat 583), providing that that part 
of section 33 of the act of July Sth, 1870, 
which requires that, in the case of an applica- 
tion by an assignee for the reissue of a pat- 
ent, the application shall be made, and the 
specification be sworn to, by the inventor, if 
living, shall not be construed to apply to 
patents issued and assigned prior to July 8th, 
1870. The view was, that an assignee who 
had, before July Sth, 1870, under the laws as 
they were beff^re that date, purchased a pat- 
ent, should have his rights in respect to ob- 
taining a reissue measured by the former 
laws, and not affected by the new law. If he 
should become assignee on or after July Sth, 
1870, he would do so with the knowledge that, 
in respect to a reissue, he must obtain the 
inventor, if living, to make and swear to the 
application for the reissue, and he could take 
steps, in becoming assignee, to secure that 
end, or, failing that could refrain from be- 
coming assignee. On any other view, an as- 
signee who became such before July 8th, 1870, 
might be deprived practically of a substantial 
right. 

In this connection it is proper to refer to the' 
attempt made by the defendants to impeach 
the validity of the reissue, on the testimony 
of Bussell. iluch criticism might be made on 
the degree of reliance which ought to be at- 
tached to the evidence of Bussell, in view of 
the attitude in which he presents himself on 
the record in this case; and a coui-t would 
hesitate to allow him, by his evidence, to ren- 
der valueless a patent which he had assigned 
and given credit to, with the invention shown 
by it, and the right of reissue appurtenant to 
it. But an examination of his testimony, in 
view of the observations before made on the 
original and reissued specifications, will show 
that he states nothing which can affect the 
validity of the reissue. The point of his tes- 
timony, is that he had not, when he applied 
for his original patent designed to use an ex- 
ternally plain cylinder, or a hollow cylinder, 
in combination witli a surrounding metallic 
spiral spring, and he assumes that the claim 
of the reissue covers and claims the feature 
of having the external surface of the column 
of i*ubber a plain cylindrical surface, and also 
covers and claims the feature of having a 
longitudinal hole or holes in the column of 
rubber. But, as has been shown, the claim 
of the reissue does not claim either of these 
featm-es. It may be an infringement of the 
claim to use, in combination with an ex- 
ternal spiral metallic spring, a column of rub- 
ber having either of these features; but that 
is. a totally different question. The infringe- 
ment would arise from the use of a column of 
rubber, in the combination, and not from the 
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use of either of the special features referred 
to. If a patent should be granted claiming 
the special featm-e of a longitudinal hole or 
holes in a column of rubber surrounded by an 
external spiral metallic spring, such patent 
would find no anticipation, in respect to such 
special feature, in the original patent to Bus- 
sell or in its reissue. 

In regard to the alleged prior invention by 
Ray, the evidence shows, that whatever he 
did, in the way of making a structure con- 
taining the combination of the plaintiffs' pat- 
ent, was wholly experimental and fruitless, 
and was abandoned. The evidence fails to 
establish that any car spring containing such 
combination was used before Bussell made 
his invention, or before the date of his orig- 
inal patent I refer to the alleged use on the 
Naugatuck Eaikoad, the Housatonie Raihroad, 
and the New Jersey Railroad. The tempora- 
ry arrangement made by Kirtland on cars on 
the Housatonie Railroad was not the use of 
an organized combination or structure like 
the plaintiffs' spring, but was an incomplete 
and abandoned invention. In regard to the 
English patent to Asbmy, the testimony 
shows that Bussell invented and reduced to 
practice the combination covered by the claim 
of the plaintiffs' patent prior to the granting 
of the patent to Asbury. 

As if! is admitted that the defendants have 
made and sold springs composed of a column 
of rubber surrounded by a spiral metallic 
spring, there must be a decree for the plain- 
tiffs. 
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NATIONAL STATE BANK v. PIERCE. 
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Circuit Court E. D. Pennsylvania. April 23, 

1878. 

Banks axd Baxkixg— Taxation' of Katioxal 

Banks. 
A national bank located in New Jersey for 
the convenience of persons in Philadelphia, kept 
a clerk in that city who received deposits. HgUI, 
that the bank did not become located in Phil- 
adelphia so as to be liable to taxation. 

Bill to procure an injunction to restrain 
the bank assessors of the state of Pennsyl- 
vania from returning an assessment upon 
the capital stock to the auditor-general of 
the state and to have the assessment de- 
clared illegal. It appeared from the bill set 
forth that the plaintiff was a national bank 
engaged in business in New Jersey; that for 
the convenience of persons in Philadelphia 
desiring to deposit money therein, it kept 
a clerk in an office in that city, to receive 
deposits and to deliver them to the bank in 
Camden, N. J., at the close of each day; 
that the defendants, who were the bank as- 
sessors of the state of Pennsylvania, had 

1 [5 Wkly. Notes Cas. 344, contains ouly a 
partial report.] 
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served on the plaintiff a notice of an as- 
sessment of a tax upon the entire capital 
stock of the hanli; that said assessment, 
which "was made under acts of the assembly 
of Pennsylvania of April 12, 1867, April 2, 
186S, and Deeemher 22, 1869, was contrary 
to law and void; that the plaintiff had talien 
an appeal from the assessment in due time, 
but the assessors refused to vacate or alter 
the assessment [An injunction was prayed 
restraining the assessors from returning the 
assessment to the auditor general of Penn- 
sylvania, and a decree that the assessment 
was illegal and contrary to law. The an- 
swer admitted the facts of the bill so far 
as within the defendant's Imowledge, but 
claimed tliat the tax. was properly assessed.] 2 

John Goforth (with him, C. S. Carson), for 
plaintiff. 

S. G. Thompson, for defendants. The sim- 
ple question is, is this a bank located in 
Pennsylvania? A bank may be either of dis- 
count or deposit. If it pei'forms the func- 
tion of either in a place, it becomes located 
there. If it does business in two places, it 
must be taxed in both, 

OADWAIjAJDER, District Judge. It is a 
criminal offense to carry on banking business 
in the way suggested in Pennsylvania with- 
out a license obtained in a particular manner, 
but that does not make the offender a bank 
located in Pennsylvania. This is not an as- 
sessment upon a stockholder as such, but 
upon the bank. 

McKENNAN, Circuit Judge (CADWALA- 
DEE, District Judge, concurring). We have 
decided, after full discussion, that even when 
a corporation carries on business in a state, 
it does not thereby become an inhabitant of 
it. and we cannot go farther and say that by 
similar conduct a corporation becomes locat- 
ed therein. 

Injunction granted. 



NATIONAL STEAM-GAUGE CO. (FAR- 
LEY v.). See Case No. 4.648. 

NATIONAL STEAM-NAV. CO. (DYER v.). 
See Case No. 4,225. 

NATIONAL STEAMSHIP CO. (DYER v.). 
See Case No. 4,226. 

NATIONAL STEAMSHIP CO. (GRAY v.). 
See Case No. 5,726. 

NATIONAL STEAMSHIP CO. (NELSON 
v.). See Case No. 10,112. 

NATIONAL TUBE CO. (LA MOTHB MAN- 
UE'G CO. v.). See Case No. 8,033. 



Case Wo. 10,053, 

NATIONAL UNION BANK v. DODGE et al. 

[25 Int. Rev. Ree. 304; 2 N. Y. Law J. 333.] 

Circuit Court, D. New Jersey. 1879, 

Federal Jouisdictiox — Citizesship — Removai. 

OF Causes, 
1. Federal jurisdiction is not lost in a suit 
between citizens of different states, merely be- 

2 [From 24 Int, Rev. Rec. 212.] 



canse there may he found in it, as necessary par- 
ties, one or more defendants of the same state 
with the plaintiffs or some of the plaintiffs. 

2. The 2d section of the act of 1875 [18 
Stat. 470], which provides for the removal of 
all suits in which th^e is a controversy between 
citizens of different states, only authorizes "ei- 
ther par^" to file the petition, and the uniform 
construction of the word "par^," in this con- 
nection, has been that it includes all the plain- 
tiffs, or all the defendants. Congress might 
have vested, but in fact it did not vest, the pow- 
er in one of either to do it. The same section 
only grants the right of removal to one or more 
of several plaintiffs or defendants, where there 
is a suit in which there is a controversy that is 
wholly between citizens of different states, and 
which can be fully determined as between them, 

[This was an action at law by the National 
Union Bank at Dover against George E. 
Dodge, Titus B, Meigs, and others. Heard 
on motion to remand the cause to the state 
court.] 

H. C. Pitney, of counsel with plaintiff. 

Ashbel Green and William O. Gulliver, of 
counsel with defendant Dodge. 

NIXON, District Judge. This is a motion 
to remand a cause which has been removed 
into this court from the supreme court of 
the state of New Jersey. 

The original action was an oi'dinary suit 
at law, brought by a corporation organized 
under the national banking act, and located 
in this state, against five defendants, as 
partners, and makers of divers promissory 
notes and endorsers of others. The declara- 
tion sets out a joint liability on the part of 
the defendants, only two of whom were 
served with process,— George E. Dodge, a 
citizen and resident of the state of New 
York, and Titus B. Meigs, a citizen and resi- 
dent of the state of New Jersey. It nowhere 
appears in the record where the remaining 
defendants reside. The action is founded 
upon the 2d section of the act of the legis- 
lature of New Jersey entitled "An act con- 
cerning obligations" (Rev. St N. J. 741), 
which provides that "all persons jointly in- 
debted to any other person or persons, upon 
any joint contract, obligation, matter or 
thing for which a remedy might be had at 
law against such debtors, in case all were 
taken by process issued out of any cotirt of 
this state, shall be answerable to their cred- 
itors separately for such debts; that is to 
say, such creditor or creditors may issue 
process against such joint debtors, and in 
case any of such joint debtors shall be taken 
and brought into court by virtue of such 
process, such of them so taken and brought 
into court shall answer to the plaintiff or 
plaintiffs; and if judgment shall pass for 
the plaintiff or plaintiffs, he, she, or they 
shall have his, her or their judgment and 
execution against such of them so brought 
into eom-t, and against the other joint debtor 
or debtors named in the process, in the 
same manner as if they had been all taken 
and brought into court by virtue of the said 
process." 
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The two defendants served with process, 
Dodge and Meigs, have caused sepai-ate ap- 
pearances to be entered, and have severally- 
pleaded non assumpsit Immediately after 
filing his plea, and before the occurrence 
of any term of court at which the cause 
could have been tried, the non-resident de- 
fendant, George E. Dodge, filed his petition 
for the removal of tlie cause into this court, 
and also a bond with satisfactory security. 

The counsel for the plaintiff corpoi-ation in- 
sists that none of the acts of congress, au- 
thorizing removal of suits into the federal 
courts, embrace the present case. 

The counsel for the petitioning defendant, 
Dodge, claims that it falls within the second 
elaxise of the second section of the act of 
IMarch 3, 1S75, which r^ads as follows: "And 
when in* any suit mentioned in this section 
there shall be a controversy, which is wholly 
between? citizens of different states, and 
which can be fully determined as between 
them, then either one or more of the plain- 
tiffs or defendants actually interested in 
such controversy may remove said suit into 
the circuit court of the United States for 
the proper district" 

The single question presented for consid- 
eration is, whether there is in the pending 
suit a controversy which is wholly between 
citizens of different states, and which can 
be fully determined as between them? If 
there be, the cause is removable by any one 
or more of the parties— plaintiffs or defend- 
ants—actually interested in such contro- 
versy. And if there be not the right or 
power of removal does not exist under the 
law. In order to answer the question in- 
telligently reference must be had to the pro- 
visions of the constitution of the United 
States, and to the legislation of congress 
thereunder. Much of the confusion and ap- 
parent conflict of authority in the cases have 
doubtless arisen from not moi'e carefully ob- 
serving the several acts of congress, and their 
gradual extension to the verge of the con- 
stitutional limit of the right of the removal 
of causes. The first legislation on the sub- 
ject was the judiciai-y act of 1789 [1 Stat 
73], and therein the right of removal was 
limited to suits commenced "by a citizen of 
the state in which the suit was brought 
against the citizen of another state," and 
the removal could be made only by the de- 
fendant, who must file his petition for re- 
moval at the time of entering his appear- 
ance to the action. It has never been 
thought that by this act the congress ex- 
hausted, or attempted to exhaust, the ju- 
dicial powder created by the constitution, but 
it went only so far as, in the judgment of 
the legislature, the condition of the country 
seemed to demand. The next act was that 
of July 27, ISGG [14 Stat 306], which made 
another draft on the constitutional grant of 
power, and was an enlargement of the ju- 
risdiction of the federal courts. It provided 
for the removal of a cause in part when one 



or more of the defendants were citizens of* 
the same state with the plaintiff; and iu 
which a controversy was involved betw.een 
citizens of different states which could be 
determined without the presence of the 
other defendants, respecting whom the suit 
was to remain in the state court. In order 
to its removal, it required the suit in the 
state court to be brought by a plaintiff, 
who was a citizen of the state in which the 
suit was brought and against a citizen of 
the same state and a citizen of another 
state as defendants. These conditions exist- 
ing, and the application for removal being 
made by the non-resident defendant before 
the trial or final hearing of the cause in 
the state court the cause was removable, 
so far as related to himself, provided, that 
it was a suit brought for the purpose of re- 
straining or enjoining him, or was a suit 
in which there could be a final determina- 
tion of the controversy so far as concerned 
himself, without the presence of other de- 
fendants as parties in the cause. This act 
was followed by the amendment of JIarch 
2, 1867 [14 Stat. 558], which was a further 
extension of the right of removal,— -afford- 
ing it as well to plaintiffs as to defendants, 
but confining it to such pei-sons as are non- 
residents of the state in which the suit is 
brought, and making prejudice and local in- 
fluence, as well as the citizenship of the 
parties, a ground of removal. It was held, 
however, in the Cases of the Sewing Ma- 
chine Companies, 18 "Wall. [85 N. C] 587, 
that under the last-named act "all the plain- 
tiffs or all the defendants must join in the 
petition for removal, and all the parties pe- 
titioning must be non-residents." The last 
act on the subject was passed March 3, 
1875, and was apparently passed to exhaust 
the legislative power, and to confer upon the 
circuit courts of the United States all the 
jurisdiction that was warranted by the con- 
stitution. To this end the language of the 
constitution was adopted, both in defining 
the jurisdiction in the first section, and 
the right of removal in the second section. 
Its title is "An act to determine the juris- 
diction of the circuit courts of the United 
States and to regulate the removal of causes 
from the state courts." The second section 
treats of removals, designating the causes 
that are removable and the parties by whom 
the removal can be made. For the purposes 
of this case it is only necessary to say that 
the first clause of the section authorizes 
either party to remove any suit of a civil 
nature at law or in equity, brought in any 
state co\u*t, where the matter in dispute ex- 
ceeds five hundred dollars, * * * in which 
there shall be a controversy between citi- 
zens of different states; and the second 
clause confers the same right, when in any 
suit there shall be a controversy, which is 
wholly between citizens of different states, 
and which can be fully determined as be- 
tween them, — on either one or more of the 
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plaintiffs or defendants actually interested 
in such controversy. 

There is no question but that in the present 
■case the suit is a controversy tietween citizens 
^f different states. It is that, and somethins 
more. It includes within it also a eontrovei'sy 
in part between citizens of the same state. 
Whether this last-mentioned fact is ^uffi- 
■cient to defeat the jiurisdiction of the federal 
courts, and take away the right of removal, is 
a. question which the supreme court has never 
•decided; and, being open, I am permitted to 
follow the suggestions of my own judgment. 
I am of the opinion that the federal jurisdic- 
tion is not lost in a suit between citizens of 
•different states because there may be found 
in it, as necessary parties, one or more de- 
fendants of the same state with -the plain- 
tiffs or some of the plaintiffs. Their presence 
makes it none the less a controversy between 
•citizens of different states. To this effect are 
the opinions of Judge Dillon, in his Removal 
•of Causes (page 30), of Justice Bradley in 
Girardey v. Moon [Case No. 5,462], and of 
Justice Strong in Taylor v. Rockefeller [Id. 
13,802]. Judge Dillon says: "Looking at the 
purpose in the grant of the federal judicial 
power in the constitution, and the benefits 
which are felt to flow from the exercise of 
this jurisdiction, and the embarrassments 
which would result from a close and rigid con- 
■struction of the constitution in this regard, 
we think the supreme court would be justified 
In holding that a ease does not cease to be 
•one between citizens of different states be- 
cause one or more of the defendants are cit- 
izens of the same state with the plaintiffs or 
«ome of the plaintiffs, provided the other de- 
fendants are citizens of another or other 
states," Mr. Justice Bradley states his opin- 
ion to be "that, whenever the controversy in a 
•suit is between citizens of different states, it 
is within the judicial power of the United 
States, though there are other persons in the 
case citizens of the same state with a person 
•or persons on the opposite side." Mr. Justice 
Strong plainly indicates his view when he 
i3ays: ""Whether since the act of 1875 the 
Tight of removal extends to all cases in which 
some of the necessary or indispensable de- 
fendants are citiisens of the same state with 
tlie plaintiffs, or some of them, is no doubt a 
very important question, not yet decided. It 
does not, if the rule of construction applied to 
the judiciary act of 1789 and the acts of 1866 
and 1867 is applicable to the later act. But 
the later act for the first time adopts the lan- 
guage of the constitution, and seems to have 
been intended to confer on the circuit courts 
all the jurisdiction which, under the constitu- 
tion, it was in the power of the congress to 
bestow. Certainly the case mentioned would 
be a controvei*sy between citizens of differ- 
ent states, and the reasons which induced the 
framera of the constitution to give jurisdic- 
tion to the federal coiurts of controversies be- 
tween citizens of different states apply as 
strongly to it as they do to a case in which 



all the defendants are citizens of a state other 
than that in which the plaintiffs are citizens; 
and, if that insti-ument is to be construed so 
as to carry out this intent, it would seem the 
question is to be answered in the affii-mative." 

Entertaining this view, if all the defendants 
had joined in the petition for removal, I 
should have had no difficulty in holding that 
the case was removed and propei'ly remova- 
ble under the first clause of the 2d section of 
the act of 1875, which provides for the re- 
moval of all suits in which there is a con- 
troversy between citizens of different states. 
But it only authorizes "either party" to file 
the petition, and the uniform consti-uction of 
the word "party," in this connection, has been 
that it includes all the plaintiffs, or all the 
defendants. .Congress might have vested, 
but in fact it did not vest, the power in one 
of either to do it. But the 2d clause of the 
same section grants the right of removal to 
one or more of several plaintiffs or defend- 
ants, where there "is a suit in which there 
is a controversy that is wholly between cit- 
izens of different states and which can be 
fully determined as between them." Is this 
such a case? The suit is upon an alleged 
joint contract or liability. For the pmposes 
of this motion, and in the absence of evidence 
to the contraiy, we must look to the pleadings 
for the character of the action. If the con- 
tract were several as well as joint, there 
might be as many controversies within the 
suit as there are persons charged with lia- 
bility. A casual glance at the statute of the 
state regulating the methods of proeedm-e in 
actions of this sort gives some support to the 
idea that the joint contractors are to be treat- 
ed as if severally liable. But upon a closer 
inspection of the section, and looking at the 
interpretation which the legislature itself has 
given within the body- of the statute, I incline 
to the opinion that "separately," as used 
therein, does not mean "severally," and that 
the whole intention of the provision is to re- 
quire the defendants actually served with pro- 
cess in a suit on a joint contract to plead or 
answer without the other joint contractors 
against whom process has been issued but 
not served. 

The resident plaintiff corporation insists 
that, on the proceedings under this statute, all 
the joint defendants are necessary parties to 
the action, and that no judgment can be 
taken, except jointly against all. The case 
has its peculiarities, and is not without its 
difficulties; but, upon the whole, I think that 
the above view of the plaintiff is correct. Up- 
on establishing the joint liability the plaintiff 
is entitled to a judgment, not against those 
served with process only, but against all the 
defendants jointly; and I am not able to find 
in the suit any controversy which is wholly 
between citizens of different states, and which 
can be fully determined, as between them, 
without the presence of the other joint con- 
tractors in the proceedings. Some effect 
must be given to the words "wholly" and 
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"fully" in tlae statute respecting removals. 
Tlie question of tlie alleged joint liability of 
the defendants depends upon the fact of the 
alleged partnership, and I am not ahle to per- 
ceive how that, as the question in the case, 
can be said to be wholly between the plaintiff 
and the petitioning •'defendant, or how it can 
be fully determined between them without 
vitally touching the interests of all the other 
defendants. "With this view of the law and 
of the nature of the suit, the motion to re- 
mand must be sustained, and it is ordered ac- 
cordingly. 



NATIONAL UNION BANK OP MART- 
LAND (STEWART v.). See Case No. 13,- 
435. 



Case Ko. 10,054. 

The NATIVE. 

[14 Blatchf. 34.] i 

Circuit Court, S, D. New York, Nov. 11, 1876. 

Appeal — Objection too Late — Maritime Lies — 

Supplies in Foreigs Port — Nkcessity for 

Credit— Prior Hypothecation bt Owner. 

1. It is too late to object to an appeal where 
both parties have treated it as valid. 

2. A maritime lien exists for supplies fur- 
nished to a vessel in a foreign port, which were 
necessary and were furnislied on the credit of 
the vessel, unless the necessity for such credit 
be disproved by proper evidence. 

3. A hypothecation of a vessel by her owner, 
to secure a pre-existing debt, which, in its ori- 
gin, gave no lien on the vessel, gives no prior- 
ity to such hypothecation over a pi-ior maritime 
lien on the vesseL 

In admiralty. 

Franklin A. Wilcox, for libellants. 
Ira D. Warren, for claimants. 

JOHNSON, Circuit Judge. The decree of 
the district court, dismissing the libel, was 
entered under date of July 14th, 1857. [Case 
No. 1,152a.] Notice of appeal was given and 
filed July 20th, 1857, a petition of appeal, 
with a proper bond for costs, was filed Au- 
gust 16th, 1858, and the return of the clerk 
was filed in this court September 19th, 1859. 
A decree of reversal was taken by default, 
in favor of the libellants, in April, 1872, 
which was subsequently waived by the libel- 
lants. At the last October term, the claim- 
ants, on the cause being moved for heai-ing, 
asked to have the appeal dismissed. No 
steps had ever been taken to set aside the 
appeal. I think the claimants are too late 
now to object to the appeal, both parties hav- 
ing treated it as valid. 

Upon the merits, it is quite clear that the 
learned judge who made the decree pursued 
what was then understood to be the law of 
the land, as construed by the supreme court 
of the United States, and amiouneed in Pratt 



1 [Reported by Hon. Samuel Blatchford. Cir- 
cuit Judge, and here reprinted by permission.] 



V. Reed, 19 How. [60 U. S.] 359. Since that 
decision, however, the cases of The Grape- 
shot, 9 Wall. [76 U. S.] 129; The James Guy, 
Id. 758; The Lulu, 10 Wall. [77 U. S.] 192; 
and The Kaloi-ama and The Custer, Id. 204, 
have brought the subject again into discus- 
sion, and it is now settled, that a maritime 
lien exists for supplies furnished in a foreign 
port, which were necessary and were fur- 
nished on the credit of the vessel, unless the 
necessity for such credit be disproved by 
proper evidence, as pointed out in the sev- 
eral cases above cited. 

The claim of the claimants is based upon 
an instrument given as security for a debt 
previously existing against the owner, and 
not originally incurred on account of the 
vessel in any respect. It was given by thi,* 
owner in the port of New York. It engaged 
the owner absolutely to j)ay the amount nam- 
ed in it, with interest at seven per cent., in 
ten days after its date, and by it the owner 
hypothecates and assigns the vessel, &c., to^ 
the claimants, as security for the money 
named. It declares all risks of the seas, &c., 
to be for account of the owner, and is in no 
wise conditioned that any part of tlie money 
is put at hazard upon the vessel. For the 
debt before mentioned, the now claimants, 
the creditors of Cornelius, sued him in the 
state eom-t, as a non-resident debtor, and 
obtained in that suit an attachment against 
his property; and the hypothecation was giv- 
en, as the only witness on the subject stated, 
to satisfy the attachment of the vessel in tlie- 
common law action. Under the attachment 
against the owner as non-resident, his inter- 
est only in the vessel could be made available 
for the benefit of the attaching creditor. Th& 
earlier maritime lien of the libellants for 
supplies could not be displaced by such at- 
tachment and seizure. The debt on which 
the attachment was issued was a mere per- 
sonal demand against the owner. It was, 
therefore, not in the power of the owner and 
his creditor, by their mere agreement, to cre- 
ate, without any advance of money or new 
consideration, a lien which should defeat the 
existing maritime lien for supplies, by tak- 
ing precedence over it. Whatever might be 
the rule in case money had been raised for 
such a purpose from a third person, the attach- 
ing creditor cannot be allowed, by agreement 
with the owner, to acquire a priority on be- 
half of a claim which, in its origin, gave no 
foundation for a lien upon the vessel. The 
Aurora, 1 Wheat [14 U. S.] 96; 1 Pars. Shipp, 
& Adm. 154; Greely v. Smith [Case No. 5,- 
750]. Such a hypothecation cannot cany a 
greater right than a sale of the vessel, and 
that obviously would not have cut ofiC the 
prior lien. There must be a decree for the 
libellants. 
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Case ISTo. 10,055. 

NATTERSTROM v. The HAZARD. 
[Bee, 441; i 2 Hall, Law J. 359.] 
District Court, D. Massachusetts. May 31, 
1809. 
Seamen's Wages— Death op Seamas— Suit by 
Legal Repkesestatives. 
The law maritime will not sustain a suit for 
wftges, by the legal representatives of a seaman 
beyond the time of his death, when the engage- 
ment was by the month. 

John Taylor, on the 18th July, 1805, enter- 
ed on board the ship Hazard [William Smith, 
late master] at Boston, as a mariner, for a 
voyage to the northwest coast of America, 
from thence to Canton, in China, and back to 
Boston, at the monthly wages of sixteen dol- 
lars, and signed articles in common form. 
The ship, soon afterwards, sailed on the pro- 
posed voyage, and on the 17th day of October, 
3S05, Taylor, with three other seamen, while 
manoeuvering the ship, in a gale of wind, 
were carried overboard by a sea, and drown- 
ed. The ship performed the contemplated 
voyage in safety, and returned to Boston on 
the 23d June, 1808. It appears that Taylor 
received thirty-two dollars advance wages, 
before the ship sailed from Boston, and that 
disbursements were made to him, on the voy- 
age, by the master, to the amount of thirty- 
five dollars and fifty cents, exceeding, in the 
whole, the amount of wages, to the time of 
his death. The respondents [James and 
Thomas H. Perkins] allege, and it is not de- 
nied by the libellant, that by reason of the 
death of said Taylor, and of the three other 
seamen, who perished with him, the master 
of the ship was obliged to proceed to Rio 
Janeiro, where he arrived on the 11th Novem- 
ber, 1805, there to hire four other seamen, 
which he accomplished at high and extrava- 
gant wages, to replace those who were lost, 
and to enable him to prosecute the voyage 
aforesaid; and they further allege, "that it 
is and ever has been the usage, custom, 
and practice of the trade, in which said ship 
was employed, in the voyage aforesaid, for 
the owner or master of the ship or vessel to 
pay, and the legal representatives of any 
mariner belonging to a ship or vessel, who 
had signed articles of agx'eement or a ship- 
ping paper, and happened to die on the voy- 
age, to receive the wages accruing to such 
mariner, from the time of his entering on 
board such ship until his death, at the rate 
expressed in such articles or shipping paper, 
in full satisfaction of all claims and de- 
mands of such representative against the 
owner or master of said ship or. vessel, for 
the wages or services of such deceased mari- 
ner." 

This cause has been amply discussed, and 
it remains to determine the only question on 
which it depends; what is the legal effect 
and operation of the death of the mariner, 
Taylor, in manner and at the time above 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 



stated, on his wages? For the libellant it is 
contended, that the same amount is by law 
due, as if he had survived and continued in 
the service of the ship, during the whole voy- 
age. On the other hand, it is contended for 
the respondents, that his wages, at the stipu- 
lated rate, are only to be reckoned to the 
time of his decease; and, of course, that the 
libel ought to be dismissed, as more than the 
amount of wages, due on that principle of 
computation, had been paid to the deceased. 
The counsel for the libellant rests his claim 
on the seventh article of the Laws of Oleron, 
the nineteenth of Wisbuy, and the forty-fifth 
of the Hanse Towns; and on a late decision 
in the circuit comi; of Pennsylvania,— Sims 
V. Jackson [Case No, 12,890],— affirming a de- 
cree of the district Judge, by which full 
wages, for the whole voyage, were given to 
the legal representative of a seaman who 
had engaged for a voyage from Philadelphia 
to Batavia, and back, and who died, in the 
course of the voyage, at Batavia. 

DAVIS, DisbL'ict Judge. In the examina- 
tion of this subject, I shall first inquire into 
the genuine meaning and import of the an- 
cient ordinances above mentioned, in refer- 
ence to the point under consideration. We 
have, I presume, a correct text of the Laws 
of Oleron, in the Us et Coustumes de la Mer, 
by Cleirac. The seventh article prescribes 
the duties of the master, when a mariner falls 
sick, in the service of the ship. It directs, 
that he shall be put on shore, and that suit- 
able humane provision shall be made for 
him. The closing pai-agraph, which, alone, 
has special application to the question now 
under consideration, runs thus: "Et si la nef 
estoit preste it s'en partir, elle ne doit point 
demeurer pour luy; et s'il guarit, il doit avoir 
son loyer tout comptant, en rabatant les 
frais, si le maistre luy en a fait; et s'il 
meurt, sa femme et ses prochains le doivent 
avoir pour luy.'* "And if the vessel be ready 
for her depaiture, she ought not to stay for 
the said sick party; but if he recover, he 
ought to have his full wages, deducting only 
such charges as the master has been at for 
him. And if he dies, his wife or next of kin 
shall have it." I resort to the same author 
for the correspondent articles in the other 
ordinances, not having been able to find any 
copy of the original text 

Ordinances of Wisbuy, Art. 19. 

PI le matelot tombe en If a seam an falls 111 of any 

inArmit^de maladle,etqn'll disease, and 'tin convenient 

convlent le porter S, terre, to pur him ashore, he shall 

il y sera nonrrl comme 11 be fed as he was aboard, 

estoit dans le bord, parde and have somebody tolook 

et servy par nu valefc, nt s'il after him there; and when 

vient en eonvalpseenee. sera he is recovered, be paid his 

poyi de ses gages; et s'il de- uages; and if he dies, fife 

cede, ses gages ei layers seroni uages shall be paid to Ms trfef- 

pat/ez k sa vefue, on ^ ses ow or heirs. 
heretiers. 

Laws of the Hanse Towns, Art 45. 

Que s'il revient en conva- If he recovers his henlth. 
lescpnce, il sera payk de ses he shall be paid his wagts, as 
gagcstoviainstcommeb'ilavoit mucha& if he had strved out 
servy, et s'il menrt, ses here- the tvholf voyage; and in 
tiers les relireront entleremeiit case he dies his heirs sliaU 
have what teas due lo him. 
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I adopt tlie translation given in tlie "Sea 
Laws," first published in England, in the 
reign of Queen Anne, not from a respect to 
the ti-anslation of those ordinances, in gen- 
eral, as contained in that work, for in several 
instances it is palpably incorrect, but be- 
cause, from its long standing in our language, 
it is entitled to consideration, and in the arti- 
cles now cited, it gives, to my apprehension, 
the sense of the text, with sufficient correct- 
ness. Stress has been laid, by the respond- 
ents' counsel, on a supposed mistranslation of 
the ai-tiele from the Laws of Oleron. It is 
said that the word "comptant" means "money 
down," and, that the addition of the word 
"tout," to the word "comptant," only renders 
the expression more emphatic. However this 
may be in modern French, and there are cer- 
tainly respectable authorities in support of 
the criticism, I am convinced, that some- 
thing more was intended by the phrase, as 
used in the article cited, and that it was de- 
signed to express not merely the mode of 
payment, but has reference to the quantum. 
It is evident from Cleirac's comment, that he 
so understood it; and I consider the mean- 
ing to be the same, as is conveyed by the 
wor(i~ "entierement," which he uses in trans- 
lating the cited article of the Laws of the 
Hanse Towns. Yalin, in his discussions rel- 
ative to wages, frequently uses the phrases 
"en entier" and "en plein," which are of 
equivalent import. But these modes of ex- 
pression do not, necessarily and universally, 
imply an absolute payment of the wages for 
the whole voyage. Such, indeed, is their fre- 
quent application; but we also find expres- 
sions of this description employed, when a 
payment of wages, for a less time than the 
whole voyage, is most evidently intended. 

The third article of the Laws of Wisbuy 
directs, that if a master discharge a seaman 
without just cause, after the commencement 
of the voyage, he shall pay him "entierement, 
tons les gages promis." This passage, m the 
Sea Laws, is rendered "all his wages as 
much as if he had performed the voyage." 
This is a free translation, but it gives the 
sense of the original; and the I'egulation cor- 
responds with the principle of the eighteenth 
article of the Laws of Oleron, by which an 
offending seaman, if tendering amends, is to 
be retained, and if discharged after such of- 
fer, is entitled to full wages, as if he had 
continued in the ship. The expression there 
is "aussi bon loyer comme s'il estoit venu 
audedans"— "as good hire as if he had come 
in the ship," equivalent to "entierement, tous 
les gages promis," in the third article of the 
laws of Wisbuy, and to "tous leurs loyers,"- 
in the twentieth article of the Laws of Oleron, 
applied to a contract by the run, when the 
voyage is abridged by the act of the owner 
or the master, in proceeding, with the ship, 
to some port nearer to the place of departure 
and destined return, than was stipulated in 
the contract. Other instances might be cited, 
where this meaning must be understood, but 



there are also many, in which expressions of 
this description must have a more i-estrained 
. constiTiction. Yalin, in commenting on a 
royal ordinance of France, framed to deter- 
mine a question relative to ships ordered to a 
certain station, and there to wait for convoy, 
recites it in the following terms: "La solde 
des gens des Equipages seroit pay^e en plein 
du jour que les navires auroient mis ^ la 
voile, jusqu'S,u jour qu'ils auroient mouill6 
dans la rade du eonvoi; que depuis qu'ils 
auroient mouille jusqu'au jour de la flotte, 
ils n'auroient que la demi-solde, et qu'apres 
le depart, la solde leur seroit continue en en- 
tier, pour le reste du voyage" — "The wages of 
the crew shall be paid in full from the day 
of the vessels' sailing to the day of their 
mooring in the road of the convoy; from the 
time of their joining the convoy to the de- 
parture of the fleet, they shall have only half 
wages, and after the departure, their wages 
shall continue in fuU for the remainder of the 
voyage." It is here apparent that the phrases 
"en plein" and "en entier," apply to the rate 
of wages, and that for the portions of the 
voyage specified, they shall be without de- 
duction. A similar use of this expression we 
find, relative to another ordinance, that of 
17th October, 1748, respecting vessels wait- 
ing for convoy in the colonies. Speaking of 
the eren% he says: "Seront paySs de leur sal- 
aries en entiei", pendant le sejour que lesdits 
navires auront fait dans les desdites isles, 
jusqu'a concurrence du terme de six mois, et 
seulement de la moitie pour le temps ex- 
c^dent ledit terme"— "They shall be paid their 
liire in full while said vessels shall i-emaiu at 
the aforesaid islands, for the term of six 
mouths, and half wages, only, for the time 
exceeding said term." Volume 2, 098. The 
eleventh article of the ordinance of Louis 
XIV. relative to seamen's wages runs thus: 
"Le matelot qui sera blessS au service du 
navire, ou qui tombera malade pendant le 
voyage, sera payg de ses loyers et pause 
aux depens du navire"— "A seaman who shall 
be wounded in the service of the ship, or 
who may fall sick during the voyage, shall 
be paid his wages, and be cured at the ex- 
pense of the ship." As it relates to the 
wages of the sick seaman, this corresponds 
with the seventh article of the Laws of Oler- 
on. The words "tout comptant," or terms 
equivalent, are not, indeed, inserted; but 
both Valin and Pothier understand the mean- 
ing to be the same as if it included such ex- 
pressions. The latter writer, in commenting 
on this article, observes, "Le matelot tombe 
malade ou blesse au service du navire, gagne 
en entier son loyer, non seulement loi"squ'il 
est rests dans le navire, mais meme, dans le 
cas auquel ayant 6t6 mis 3, terre, dans un 
port, ou le navire a reiaehg, il y auroit 6t6 
laissS s'etant trouve hoi-s d'6tat d'etre rem- 
barqu6, lorsque le navire est reparti"— "The 
seaman who may become sick or wounded, in 
the sei*vice of the ship, is entitled to his 
wages in. full not only while remaining on 
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board the ship, but also if he should be put 
on shore in a poit where the ship may have 
stopped, and should be there left, on account 
of his being unable to return on board the 
ship, at the time of her departure." Louage 
des Matelots, § 2. It is here apparent that 
the phrase "en entier," which must be ad- 
mitted to be equally forcible with the words 
"tout comptant," is applied, by this very ac- 
curate writer, to express nothing more, than 
that there shall be no deduction for sickness, 
or for absence from the ship, from that cause. 
It may be said, that the commentator, in giv- 
ing this construction to the article, had in. 
view a subsequent article, of the same ordi- 
nance, article 13, which directs, that the heirs 
of a seaman engaged by the month, and who 
may die during the voyage, shall be paid his 
wages to tlie day of his decease. But the 
eleventh article in general, and its provisions 
in favour of a sick seaman, apply not merely 
to those engaged by the month, but to those 
engaged on other terms. , Further, it is evi- 
dent, from Pothier's comment on the thir- 
teenth article, that his conceptions of the. dis- 
positions made by the eleventh article, were 
formed on distinct grounds, and instead of 
having a prospective view to the thirteenth 
article, while discussing the eleventh, he 
founds the application of the thirteenth arti- 
cle, relative to heirs, on the provisions made 
by the eleventh article, relative to the sick 
seaman while alive. The heirs, he says, 
shall, of course, have the wages accruing dur- 
ing sickness, and the disposition of this arti- 
cle is but an exact consequence of article 
eleven. "La disposition de cet article n'est 
qu'une consequence exact de I'article lime." 
I^ouage des Matelots, § 2. In this there is, 
to my apprehension, a perfect correspond- 
ence between Pothier and Valin. The latter 
writer, commenting on the thirteenth article, 
which relates wholly to what the heirs shall 
recover, commences his remarks by stating, 
what the deceased seaman had acquired. 
"Le matelot ayant gagn6 ses loyers jusqu'iL 
son dfic5s arriv6 pendant le voyage, et cela, 
aussi bien durant le temps de la maladie que 
pendant celui qu'il a rendu un sei-vice ef-* 
fectif au navire, il est bien juste qu'ils pas- 
sent il sa veuve et heretiers." "The seaman 
having earned his wages to the time of his 
death, happening, during the voyage, as well 
during his sickness, as for the time when he 
rendered actual service on board the ship, it 
is just that they should go to his widow and 
heirs." In this passage, Valin evidently has 
reference to the eleventh article. In his com- 
ment, on that article, he denominates the dis- 
position which it makes relative to wages of 
a sick seaman, as a right to wages en plein; 
an expression which must be understood, as 
it is used by Pothier, in this connexion, to in- 
tend, merely, that there shall be no diminu- 
tion of wages on account of sickness. 

It is to be understood, that I do not consider 
the dispositions made by the articles of this 
ordinance, as an authoritative settlement of the 



question; though they are most explicit in 
their terms. I only resort to them and to the 
commentators above mentioned, with a view 
to a right understanding of the phraseology 
employed in the articles of the Laws of Oleron, 
Wisbuy, and the Hanse Towns, all of which 
are given in the French language by Cleiitic, 
and from whose work the received English 
translation appears to have been made. From 
this examination, I am satisfied, that the 
terms "tout comptant," "en entier," or "en- 
tierement," as" applied to wages, do not, neces- 
sarily, mean wages for the whole voyage; that 
they admit of a different and more limited 
application, according to circumstances, and 
that the true meaning, in the respective in- 
stances, in which they are employed, must 
be determined from the subject matter and 
the connexion. "Noscitur ex sociis." I may 
further add, that it is not unfrequent, where 
the meaning might be otherwise equivocal, to 
add expressions, which render the sense 
perfectly certain, such as "eomme s'il avoit 
SQWi tout le voyage," or the Uke. Apply- 
ing these views of the language of the law, 
which we are considering, to the seventh 
article of the Laws of Oleron, and to the 
correspondent articles in the Laws of "Wis- 
buy and of the Hanse Towns, I cannot find, 
that those articles either express or intend 
that the heirs of a seaman dying in the 
coui*se of the voyage, shall recover wages in 
his right, as if he had lived and served out 
the voyage. The object of all those articles 
is to make suitable dispositions relative to 
seamen falling sick on a voyage. They di- 
rect how they shall be treated, and what shall 
be the results as respects their wages, in case 
of recovery, or of death. The expression, 
"tout comptant," in my apprehension, means 
nothing more, than that there shall be no de- 
duction on accoxmt of sickness, either as 
against the seaman himself, if he recover and 
claim his wages, or against his heirs in case 
of his decease. Two interesting points wero 
established by these articles, both wisely and 
humanely calculated to sooth the son-ows of 
the sick, or disabled mariner; that his ca- 
lamity, if not produced by his own criminal- 
ity or fault, should not diminish his stipulat- 
ed wages, during the existence of his disabil- 
ity, or his nece^ary absence from the service- 
of the ship from that cause; and, that in case 
of his death, all that was due to him should 
descend to his heirs. Both these provisions 
seem so perfectly reasonable, that, it may at 
first view appear, that a formal article could, 
hardly be necessai-y to enforce them, and we 
may, on this ground, be induced to apprehend 
that something more was intended. But the- 
first point is, even now, occasionally ques- 
tioned by ship owners and masters, and, we 
may easily satisfy ourselves, that, it then ap- 
peared necessary that both should be declar- 
ed. The application of the Roman law de 
locatione et conductione, to which Pothier 
expressly refers, for a construction of the con- 
tract of hiring of labour, in general, and for 
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the hire of seamen, in particular, Tvould ex- 
clude a claim for compensation during tlie 
•disability of the servant or labourer. But, as 
generous mastei-s, says this esteemed com- 
mentator, will not insist on a strict enforce- 
ment of their rights, but continue the com- 
pensation of a sick servant, notwithstanding 
his disability to perform his stipulated serv- 
ices, so the law marine in relation to mari- 
ners converts into an obligation what, in other 
instances of hire, is the result of benevolence. 
The object of the law, he adds, is, for the en- 
•couragement of seamen, and as a compensa- 
tion for the risk which they run of an entire 
loss of wages, from inevitable accidents oc- 
cm-ring to the ship, or from a destruction of 
the voj'-age. Louage des Matelots. 

Doubts derived from the rules of law rel- 
ative to entirety of contracts, and perhaps 
also some principles of the law de soeietate, 
might have rendered necessary the express 
declaration, in favour of heirs, that is made 
by the ai'ticles under consideration. A simi- 
lar provision was made by the Consols to d^ 
Mare, and we learn from Cleirac, that it was 
the express object of an ancient ordinance of 
France, to declare such right of succession in 
favour of the heirs of mariners, dying on the 
voyage. "Si le marinier meurt a, voyage, les or- 
donances de Prance conservent ses biens Jl ses 
heretiers en termes generaux, sans pai*ler pre- 
■cisement, comme fait ce jugement, des loyers 
ou gages meritez ou 5, meriter." "If a mari- 
ner dieoathevo3'age,the ordinances of France 
preserve his property to his heirs, in general 
terms, without specifying, as this article does, 
wages earned or to be earned." Cleir. 34, 
on article 7 of Laws of Oleron. It is not 
necessaiy, therefore, in order to satisfy the 
expressions in the Laws of Oleron, and in the 
other ancient marine codes, to consider them, 
as giving to heirs of a mariner, dying on the 
voyage, the same amount of wages, as the 
■ deceased would have received, if he had lived 
until the termination of the voyage. I admit, 
indeed, that the phrase "tout comptant," in 
the Laws of Oleron, is to be underetood to 
a.pply to the heirs as well as to the seaman, 
as the word "entierement" is, in the Laws 
of the Hanse Towns, and, that these terms 
are well enough rendered by the expression 
"full wages." Still it remains to be deter- 
mined, what is the precise import of these ex- 
pressions, used in this connexion. 

The apparent or plausible ground, on which 
a diminution of wages may be claimed, by a 
master, against a seaman, being, in any ease, 
suggested, will enable us to determine in 
what sense, the words "en entier" or "entiere- 
ment" are to be understood. When a seaman 
is discharged without good cause, no question 
could occur to any reasonable mind, relative 
to his earnings to the time of his discharge. 
Whatever doubt might arise, in regard to his 
claim for wages, would respect the remainder 
of the voyage, from which he was wrongfully 
expelled. In such a case, therefore, we must 
understand the term "entierement," in the 



third article of the Laws of Wisbuy, to in- 
tend wages for the whole voyage. But in the 
cases supposed by the seventh article of the 
Laws of Oleron, the only ground, which could 
be suggested for a subtraction of wages, is 
the sickness and disability of the mariner; 
and when it is said, he shall, notwithstand- 
ing, receive his wages tout comptant, it is ap- 
parent, that nothing more is intended, than 
that no deduction shall be made on that ac- 
count. An application of this construction to 
the different cases that might occur will test 
its solidity. 1st. With regard to the seaman 
himself. If he recover, says the law, he is 
to have his wages tout comptant If, after 
such recovery, he join the ship, before the 
completion of the voyage, his right to wages 
tout comptant, or to full wages, must, in such 
a case, evidently mean, that no diminution 
shall be required on account of his non-per- 
formance of duty or absence from the ship 
by reason of sickness. His claim to wages, 
for the residue of the voyage, will depend on 
future services and circumstances, and not 
on the provisions made by the law relative 
to the opei-ation of his sicQiness. A like con- 
struction of the article must, I apprehend, be 
given, if a seaman, who may be left abroad 
sick, should recover and return home before 
the arrival of the ship, and the ship should 
afterward arrive in safety. If the sickness 
be supposed to be of such continuance, that 
he be not able to return to the ship during 
the voyage, but he sui'vives the prosperous 
termination of the voyage and returns home 
after the arrival of the vessel; he shall in" 
like manner, by the articles cited, have wages 
tout comptant or entierement, or full wages. 
The wages in this case, would, indeed, be for 
the whole voyage; but the force and meaning 
of those operative expressions are the same 
as before. He shall receive wages for the 
whole voyage, not because tout comptant, en- 
tierement, or full wages, necessarily and ex- 
clusively mean wages for the whole voyage; 
but because, as tn the other case, they protect 
him from a deduction from his wages on ac- 
count of sickness, and the sickness or disabil- 
ity, which entitled him to indulgence, is sup- 
posed to have continued until the termination 
of the voyage. 2d. In regard to the heirs 
of such deceased seaman. I understand the 
same expressions, by fair implication, to ex- 
tend to them, but in the same sense. If the 
sick seaman survive the prosperous termina- 
tion of the voyage, and afterward die, with- 
out having recovered his wages, his heirs 
shall recover them entierement, or tout comp- 
tant. But, in this case, the same remarks 
are applicable, which have been suggested 
relative to a demand for wages by the sea- 
man himself, after such conclusion of the voy- 
age; and, for the same reason, the meaning 
of the terms "entierement" or "tout comp- 
tant," remains, in this case, equally unchan- 
ged. The right to wages, in such a case, for 
the whole voyage, results not from the mere 
force of those teims, but from this concur- 
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rent, essential fact, the continuance of the dis- 
ability or absence from that cause, commensu- 
rate with the voyage. 

The death of the seaman, before the termi- 
nation of the voyage, presents a case hivolv- 
ing the very point in question. In such case, 
also, the heirs shall receive the wages en- 
tierement or tout comptant. But we ought 
to undei-stand those terms, in the same sense 
as they are evidently to be understood, in the 
preceding cases. If we constme them as giv- 
ing to the heirs the wages, for the residue 
of the voyage, we, in fact, change their 
meaning, or include an idea not implied in 
those terms, in the other cases supposed. 
This would appear to me an inadmissible 
mode of construction, as the subject matter, 
to which the terms are applicable, is un- 
changed. In the case of a seaman wrong- 
fully dismissed from a ship, his connexion 
with the ship is dissolved by the mere inju- 
rious act of the master. This act gives to 
the seaman an. immediate right to wages 
for the whole voyage, subject, indeed to con- 
tingencies which may defeat the voyage, and 
■bf course his claim. But the object of the 
provisions relative to disability was not to 
^ive a new right to the seaman, in conse- 
quence of his falling sick, but to protect him 
from loss. I am satisfied, therefore, that the 
expressions referred to, must, in case of 
■death during the voyage, be understood in 
the same sense as in the other cases, and 
that they mean nothing more than a security 
against any diminution of the wages, on ac- 
count of sickness. In this manner, it appeai-s 
to me, these articles were understood by the 
commentatoi-s; and I find no intimation, either 
in Oleirac or Valin, that they considered ^e 
heirs entitled to wages by these articles, be- 
yond the death of the seaman, whom they 
might represent. Cleirac, under the seventh 
article of the Laws of Oleron, mentions the 
ordinances of Charles V. giving to the widow 
or heirs of a seaman, dying on the outward 
voyage, one half the wages agreed for, and, 
if dying on the homeward voyage, the whole 
wages. He remarks the cori-espondence of 
this provision with the dispositions made by 
the Consolato del Mare, which also provides, 
that the heii-s of a seaman, who was engaged 
by the month, shall be paid according to the 
time that he may have served. He then pro- 
ceeds to notice a more favourable provision 
for widows and heirs of deceased seamen in 
ships of war, on long voyages; that, if a man 
should die, on the first day after the com- 
mencement of the voyage, his heirs should 
be paid for the whole voyage. "Ses heretiers 
seront payfis pour tout le long du voyage." 
If Oleirac intended to compare this generous 
provision with the disposition made by the 
Laws of Oleron, he could not denominate it, 
more favourable, on the construction con- 
tended for by the libellant's counsel in this 
case; for, on such construction, the provision 
by the seventh article of those laws, would 
be, in fact, the same as is noted by Cleirac, 



to have been observed on board ships of 
war. But if he is to be undei"stood as mak- 
ing a comparison with the regulations of 
Charles V. and of the Consolato del Mare, 
previously mentioned in his note, it would 
still appear xmaccountable, why this instance 
of such generous provision should be alone 
selected, and that he should be silent as to a 
like disposition, made by the very article on 
which he was commenting, according to the 
construction contended for by the counsel for 
the libellant. The strongest aspect in Clei- 
rac, in another direction, is in the expression, 
"loyers ou gages meritgz ou S, meriter," in 
the note above quoted. But I understand the 
word "merlt6z" to refer to the wages earned 
while the mariner was performing service, 
and "Si meriter," not to have reference to 
any supposed accruing of wages after death, 
but to .those earned or considered as earned 
during sickness and disability, or absence 
from the ship from such causes. Valin, it is 
well known, is copious and minute; and 
.abounds in references to the Laws of Oleron, 
Wisbuy, and the Hanse Towns, and to Clei- 
rac's commentary. I cannot find, in his, am- 
ple and very valuable work, any recognition 
of the doctrine, that by the Laws of Oleron, 
Wisbuy, or the Hanse Towns, the heirs ot 
seamen dying on the voyage, should recover 
wages, as if such seaman had served out the 
voyage. The fifteenth article of the ordi- 
nance of Louis XIV. provides, that the wages 
of a seaman, killed in defending a ship shall 
be paid in full as if he had served the whole 
voyage, provided the ship arrive in safety. 
We should expect the commentator, under 
this article, to remark its correspondence 
with the Laws of Oleron, Wisbuy, and the 
Hanse Towns, relative to seamen dying from 
any other cause, if, in his opinion, those laws 
were to be thus understood. On such ex- 
tended construction, also, of the seventh arti- 
cle of the Laws of Oleron, we should expect 
the commentator to notice its repugnancy to 
the eleventh article of the ordinance of Louis 
XIV. We find no such intimation; but from 
a careful inspection of his comments, particu- 
larly on articles 11, 13, and 14, I am satis- 
fied, that this able writer did not understand 
the Laws of Oleron, Wisbuy and the Hanse 
Towns, as giving a claim to wages beyond 
the death of the mariner. It should be ob- 
served also, that if the seventh article of the 
Laws of Oleron, did, in true or received con- 
struction, give full wages for the whole voy- 
age, in all cases of death on the voyage, 
without fault on the part of the mariner, 
there could be no necessity, as those laws 
constituted a portion of the marine law of 
France, to make the special and exclusive 
provision of that nature, for a seaman killed 
in defending the ship, as is done by the fif- 
teenth article of the ordinance of Louis 
XIV. 

It is material in the next place to inquire, 
how these ancient marine codes have been 
generally understood Mn the countries origi- 



I^ATTERSTROM (Case No. 10,055) 



[17 Fed. Cas. page 12481 



nating them, I can find no evidence, that 
they have, in any European counti^y, been 
applied in the sense contended for, in this 
case, in support of the libellant's claim. It 
is well observed by Valin, that next to equity 
in a law, are its perspicuity and brevitj'-. The 
seventh article of the Laws of Oleron and 
the correspondent articles in the other ordi- 
nances, are sufficiently brief. They are not 
remarkable for perspicuity, and on the con- 
struction contended for, in support of the 
present claim, would not be equitable. There 
would result one fixed, invariable rule, in ease 
of the death of the seaman, during the voy- 
age, whatever might be the nature of the en- 
gagement, whether by the month, for the 
voyage, part-profit, or freight If there had 
been no other resource, some tolerable sys- 
tem might, by a course of decisions, have 
been founded on the basis of this article, rel- 
ative to the cases of death of mariners dur- 
ing the voyage; but it does not appear that 
the law upon this subject has been extracted 
f ror t this source, excepting so far as relates to 
the operation on wages of sickness, and disa- 
bility of a seaman. The fact is, that exact 
and definite provisions, reasonably accommo- 
dated to the necessary diversity of occm-- 
renees, had before been established by an ex- 
cellent and venerable code, originating among 
a very intelligent and highly commercial peo- 
ple. I refer to the Consolato del Mare; the 
127th article of which expressly provides, 
that the heirs of a seaman, engaged by the 
month, and dying on the voyage, shall be 
paid his wages for the time of his service. 
"Se il marinaro 6 accordato a mesi, et morira., 
sia pagato, et dato alii suoi heredi per quelle, 
che havessi servito." Tlie preceding article 
directs, that if the engagement be by the 
voyage, half or the whole shall be received 
by the heirs according to the period of the 
voyage, in which the death should occur. 2 
These articles of the Consolato are ttuoted by 
Cleirac; and from the manner in which Va- 
lin refers to them, and to Cleirac's quotation, 
I understand him to mean, that they consti- 
tuted a portion of the received marine law 
of Prance, on this subject. I have no means 
of information, of the application of the 



2 There is a diversity, in the different editions 
of this work, in the numbers of the chapters. 
The edition here quoted is that of L.eyden; print- 
ed in 1704. In Cleirac's commentary, the chap- 
ter here referred to as the 127th, is quoted as 
the 130th. Valin cites it by double numbers. 
The Consolato del Mare contains precise regula- 
tions on several topics, not contained, or only in- 
cidentally mentioned, in the Laws of Oleron, of 
"Wisbuy, or of the Hanse Towns. It is to be 
regretted that a work, so comprehensive and 
valuable, should be so rare, and it appears sur- 
prising that an English translation of this ven- 
erable code has never yet appeared. A French 
translation, with commentaries and disserta- 
tions of much promise, has recently been an- 
nounced. Anthology, for February last. It 
may be hoped, that this example will be duly 
emulated, and that a long time will not elapse, 
before our Bibliotheca Legum shall present this 
valuable woi'k, in our own language. 



Laws of Wisbuy, in this particular, in the- 
eountries, where they may be supposed to 
have had special influence or authority. In 
determining on the application of the Laws of 
the Hanse Towns, it would have been satis- 
factory, to have consulted Kuricke's com- 
mentary on the revised code of those laws, of 
1614. This work I have not been able to 
find; but in "the Ship and Sea Laws of 
Hamburg" as contained in Herman Langen- 
beek's treatise, published A. D. 1727, there 
appears to be an affirmance of the Laws- 
of Oleron, as to the manner in which a sea- 
man, falling sick on a voyage, shall be treat- 
ed; and, if he dies on the outward passage,, 
the heirs are to have half his wages and 
privilege, if on the return voyage, the whole; 
deducting the expenses of interment. In this 
principal city, therefore, of the Hanseatic 
confederacy, we find an express partial adop- 
tion of the provisions, made by the Conso- 
lato, on this subject, with this only differ- 
ence, that the Hamburg law makes the same- 
provision, whether the contract be for the- 
month or for the voyage, which the Conso- 
lato distinguishes. It is observable, that we 
do not find, in Langenbeck's commentai-y, 
any intimation, that, by the Laws of the 
Hanse Towns, the heirs of a seaman, dying 
on the voyage, would be entitled to the whole 
sum, which such seaman would have earned, 
if he had lived to the end of the voyage. 
Such a disposition would have been mate- 
rially different from that made by the thir- 
tieth article of the Hamburg laws, on which 
he was commenting, and if such diversity, in 
true construction, really existed, we must 
suppose it would have been noticed. The- 
Hamburg regulations disregard the distinc- 
tion that is made by the Consolato del Mare, 
between an engagement by the month, or for 
the voyage, as respects the amount of wages 
to be paid, in case of death of a seaman 
during a voyage. The discrimination, made 
by the Consolato, is adopted by the ordinance 
of Louis XIV. and it is believed, was the pre- 
vious maritime law of that country, by tacit 
adoption of that provision in the Consolato. 
Pothier suggests a reason for the distinction. 
The seaman, who is engaged by the month, 
does not sustain the risk of calms, contrary 
winds and other impediments, which may 
prolong the voyage: however protracted, if 
not interrupted, or broken, so as to defeat a 
claim for wages, they are commensurate 
with the length of the voyage. Whereas one 
engaged for the voyage, mns the risk of an 
inadequate compensation for his services, by 
an accidental protraction of the voyage, be- 
yond the term contemplated as the measure 
of his reward, when the contract was made. 
On this ground, says Pothier, the ordinance 
proceeds, corresponding in this particular,, 
with the Consolato del Mare, and, as a com- 
pensation for the diffei'ent risks, is the dis- 
tinction made. Louage des Matelots. 

I proceed to inquire, how the law, on this 
subject, has been considered and received in 
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England; a question, for obyious reasons, of 
material importance. The rules and pro- 
ceedings in maritime matters, in that coun- 
try, hecame ours, hy express adoption, in the 
fii-st New England colony (Plymouth Colony 
Laws, 48); and the law on this subject, as 
understood and practised in that countiy, be- 
fore our Revolution, may be considered as 
making a portion of our law, unless some 
other express provision, adverse decisions, or 
contrary received usages, either before or 
since the Revolution, should have effected an 
alteiution. The foreign ordinances, on mari- 
time affairs, have not the binding force or 
authority of law in England, not even the 
Laws of Oleron, to which that nation have 
long been, and still are, particularly pai-tial. 
The extent of the adoption of any ai-ticle of 
those laws, in that country, and the sense in 
which they are received, can only be learned 
from the decisions of their courts, and the 
approved treatises of their eminent juridical 
writers. To Godolphin's "View of the Ad- 
mii-al Jurisdiction" there is annexed an ap- 
pendix containing a ti-anslation of the Laws 
of Oleron, with notes and observations. That 
part of the seventh article which is relied on 
in this case is thus rendered: "He ought to 
have his full wages or competent hire, re- 
bating or deducting only such charges as the 
master hath been at for him, and, if he dies, 
his wife or next of kin to have it." To this 
is added the following note; "Executors of a 
deceased mariner ought to receive the wages 
due to him." I would here make the same re- 
mark as I have before suggestfid relative to 
the ti*anslation given in the "Sea Laws." I 
do not introduce the translation, inserted in 
that appendix, from a respect to its general 
correctness for there are some palpable and 
some whimsical errors.^ But the translation, 
given in the treatise, of the seventh article of 
the Laws of Oleron, with the note subjoined 
appears to me to evince, that this learned 
civilian did not receive the article in a sense, 
which would support the present claim. 
MoUoy, in referring to the articles of the 
Laws of Oleron, copies the provisions relative 



3 A remark of this sort may seem to require 
verification. Two instances, only, will be men- 
tioned in this place: Art. 14-— "Oster la touaille 
trois fois," is understood, in this translation, to 
mean "three times lifting up the towel," and it 
is thus copied into Molloy. The true meaning, 
"a denial of the mess three times," is given in 
the Sea Laws and in other subsequent compila- 
tions. Art. 9 — "Les mariniers doivent avoir un 
tonneau franc, et I'autre doit partir au ject." is 
thus translated. "The mariners, also, ought to 
have one tun free and another divided by cast 
of the dice." This rendering is followed in the 
Sea Laws, in Postlethwayt's Dictionary of 
Trade and Commerce, and in some later publi- 
cations. It is evident from Cleirac's commen- 
tarv, that tiie contribution to a jettison, intend- 
ed here to be directed, is not to be decided by 
cast of the dice. The seamen are to have one 
ton free, and the remainder of their privilege is 
to contribute its proportion. The article, says 
the commentator, "ordonne pour les mariniers 
un tonneau franc en la contribution, et veut que 
la reste participe au jet." 

17FED.CAS. — 79 
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to the seaman's right to wages, if he recover 
from his sickness, but altogether omits the 
provision respecting the heirs. He inserts 
the substance of that article of the Rhodian 
law, which subjects the master to the pay- 
ment of a year's hire, to the heirs of a mari- 
ner, drowned in consequence of insuflScient 
tackling. In both these instances, if it were 
part of the maiine law, as received in that 
country, that in case of a seaman dying on 
the voyage, his heii-s were entitled to recov- 
er wages as if he had lived and perfonned 
the voyage, it was certainly a strange and 
culpable omission not to insert or to intimate 
it, in an elaboi-ate treatise "De Jure Mari- 
time." But my opinion, on this part of the 
subject, does not altogether rest on omissions 
of this soi-t Later and more accurate Eng- 
lish writers than Molloy are very clear and 
express on this point. Abbot considers the 
consti'uction of the foreign ordinances as 
doubtful. In the English law books, he 
says, there is no general decision on the sub- 
ject; but refers to a case (Cutter v. Powell, 
6 Term R. 320), in which he says, it seems 
to have been admitted, that the representa- 
tives of a seaman, hired by the month, would 
be entitled to a proportion of wages to the 
time of the death. In a late respectable 
work, Abbof s statement is confirmed, by ob- 
servations altogether similar. Com. Cont. 
377. An inspection of authorities on this sub- 
ject, as well as a respect for the accuracy of 
the writers of those digests, has satisfied me, 
that it is not, and never has been, the re- 
ceived law in England, either in the courts 
of common law or admiralty; that the heirs 
of a seaman, hired by the month, and who 
may have died in the course of a voyage, are 
entitled to recover wages, as if the mariner 
had lived and served out the voyage. In the 
ease of Chandler v. Grieves, 2 H. Bl. 606, 
note, on the motion for a new trial, the court 
obtained a certificate from the admiralty, of 
the law marine, relative to the right of a dis- 
abled seaman to wages. It was certified, 
that according to the usage of the admiralty, 
a seaman disabled in the course of his duty, 
was holden to be entitled to wages for the 
whole voyage, though he had not performed 
the whole. The result was, that the rule 
was discharged. The amount actually re- 
covered in the case, was not to the conclusion 
of the voyage, though it has been frequently 
so stated even by English writers; but, the 
rule being discharged, judgment must have 
been according to the verdict, which was 
only for wages to the time of the ship's de- 
parture fi-om Philadelphia, where the dis- 
abled seaman was left. It is admitted, how- 
ever, that the principle, certified f i*om the ad- 
miralty, and on which, it may be presumed, 
the court of common pleas proceeded in dis- 
charging the rule to shew cause, would au- 
thorise and require a recovery of wages, un- 
der the circumstances of that case, for the 
whole voyage; and such I have observed to 
be the just construction of the Laws of Ole- 
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ron and the otlier foreign ordinances. But we 
have no opinion from the admiralty, nor in 
the common law authorities, that wages are 
recoverable, after the death of a seaman, for 
the subsequent portion of the voyage; and it 
is observable, that such a position is not 
found to be maintained in argument, though, 
if correct, it would certainly, forcibly ap^ly 
in several cases reported in the books. "In 
the case of a mariner's dying in the coui-se 
of the voyage" says a learned judge of the 
court of common pleas, "it should seem that 
he is entitled to a proportionate part of his 
wages, unless he be excluded by the specific 
terms of his contract" Justice Heath, Beale 
V. Thompson, 3 Bos. & P. 425. An observa- 
tion of this sort, fi-om a learned judge of the 
court, and the dubious, qualified language of 
Abbot and Comyns, that a pro rata recovery 
of wages seems to be admitted in case of a 
death of a seaman on the voyage, who was 
hired by the month, indicate then* views on 
this subject, and are inconsistent with the 
supposition that they considered the law as 
giving wages for the whole voyage in such 
case, or that such is the received law in Eng- 
land, on that subject In our own countl-y, 
the law and usage appear to have been the 
same; in Massachusetts I may say, uniform- 
ly so. We find, indeed, no decision. A de- 
mand of this description does not appear to 
have been made in legal shape, until since 
the late decision in Pennsylvania. The 11- 
bellants' counsel was apprised, that the court 
would hear evidence, of any usage in sup- 
port of this claim. None has been offered, 
and it was frankly admitted, that the con- 
trary usage had prevailed, with the excep- 
tion above expressed. 

The uniform usage, as alleged by the re- 
spondents, is satisfactorilj'- maintained. To 
introduce a diflferent rule, would, in my opin- 
ion, be to give a construction of the contract, 
not contemplated by either of the contracting 
parties, and not consonant to the law, on the 
subject, at the time when the contract was 
made. I perceive, in the report of the case 
determined in Pennsylvania, it is intimated, 
that the extreme severity on ship owners, of 
the operation of the decisions in the district 
court, has produced a general practice of in- 
serting a covenant in the shipping articles, 
that wages shall cease on the death of a sea- 
man. The introduction of such provisions may 
be attended with difficulties, among a class 
of men, frequently uninstructed, attached to 
old forms and habits, and who may be jeal- 
ous of an express stipulation, though, in 
reality, altogether consonant to a tacit con- 
struction, by which they had ever been gov- 
erned. It would be injurious to require it, 
unless absolutely necessary. Prom my view 
of the law on this question, it does not ap- 
pear to be requisite, unless it be to avoid con- 
troversy, on a subject, on which there is a 
diversity of sentiment I regret this collision 
with opinions which I highly respect It 



was incumbent on me, under such circum- 
stances, to weigh, with great deliberation, 
the grounds of a different persuasion; but 
such being my opinion, after thorough ex- 
amination, I consider it a duty to declare it. 
I ought here to suggest the relief afforded to 
my mind, in regard to difficulties of this de- 
sei"iption, by an interlocutory opinion ex- 
pressed by the Hon. Judge Gushing, at the 
last circuit court in this district, in the case 
of Oy stead v. The Perseverance [unreported], 
and by the consideration, that the decision 
now given, if erroneous, may be revised and 
corrected in a higher tribunal. 

The examination which I have made of 
this subject has led me to an affirmative 
conclusion on the following points. 1st. That, 
by general principles of law, on a contract of 
hh'e, no compensation can be claimed beyond 
the death of the party hired. 2d. That the 
Laws of Oleron, of AVisbuy, or of the Hanse 
Towns, do not provide, that, in case of the 
death of a seaman on a voyage, wages are 
recoverable beyond the time of his death. 
3d. That the intent of those ancient ordi- 
nances, in the articles relied on in this case, 
was to determine the effect and operation of 
sickness or disability, incurred in the seiv- 
iee of the ship, during the voyage, and to 
provide for payment of wages, without de- 
duction on that account, either to the sea- 
man, if he recover his health, or to his heirs, 
in case of his death. 4th. That it does not 
appear, that those ordinances have. In those 
countries where they are peculiarly authori- 
tative, been used and applied as entitling tbe 
heirs to wages, for any time subsequent to 
the death of a seaman. 5th. That approved 
commentators, such as Cleirac and Vaiin, do 
not establish the construction contended for 
in support of this claim. 6th. That the Cou- 
solato del Mare, a work of approved author- 
ity, in ease of an engagement by the month, 
and death on the voyage, expressly limits 
the wages to be recovered by heirs, to the 
time of the death of the mariner. 7th. That 
the law marine has not been otherwise un- 
derstood and received in England, but in re- 
gard to an engagement by the month, and 
death on the voyage appears to be consonant 
to the Consolato del Mare. 8th. That in 
Massachusetts, the usage has uniformly been 
to make payment of wages, in such case, 
only to the time of the death of the seaman, 
and the law has been considered as conso- 
nant to the practice. 

On these considerations, it is my opinion, 
that the law maritime, which I am to admin- 
ister, will not sustain a claim for wages, by 
the legal representatives of a seaman, be- 
yond the time of his death, when the engage- 
ment was by the month. In the present 
case, advances were made exceeding the 
amount of wages, due at the time of the sea- 
man's death. I therefore decree, that the ad- 
ministrator take nothing by his libel. It is 
understood that no costs are claimed. 
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NATJGATUCK NAV. CO. v. The RHODE 
ISLAND. See Oases Nos. 11,740a, 11,743, 
and 11,745. 
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Case 'No. 10,057. 

NAtTNTON T. The OREGON, 
p. Pae. Law ^ag. 242.] 

• District Court, D. California. March 22, 
1867 
Collision— Steam anj> Sail— Lights. 

On the night of May 21st, 1866, aDout twen- 
ty miles from Carmen Island, the Oregon ran 
into and sunk the bark Kent, which was 
becalmed. Hence this libel. The steamer 
liad all lights set required by the act of con- 
gress. The bark did not have her red and 
green lights set, as required by the act of 
parliament, which is identical with the act of 
congress. The bark was not discovered until 
the steamer was close upon her. The bark 
had a bright -white light in her main rigging. 
Weather clear and sea calm. The captain 
saw the st&imer some two miles off, but 
had no thought of a collision. 

Held, that although the bark was in fault 
in not displaying the proper lights, still, un- 
4er the circumstances, would the steamer 
have seen the bark if she had had the col- 
ored lights up? To apply the strict rule 
would be harsh. I hold, and shall, till other- 
-wise instructed, that under the circumstances 
of a ship becalmed in a remote sea and in 
■such weather, the damage to both ships must 
be divided. 

Ordered, that the damage to both vessels 
be foimd and the libellants recover one-half 
that amount with costs. 



Case No, 10,058. 

The NAUTILUS. 

[1 Ware, 529.] i 

District Court, D. Maine. March 22, 1854. 

■CoLwsioir— Both tn Padlt— Damages by Moieties 
— Difference op Value of Vessels— Ik- 

SOUDTABLE FaOLT — FORTUITOUS COLLISION. 

1. In cases of collision, occasioned by faults 
■on both sides, the damages are divided between 

1 [Reported by Edward H. Daveis, Esq.] 
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the two vessels by moieties without regard to 
the difEerence of their value, 

2. The same rule, it seems, prevails when the 
collision is occasioned by faults, but they are 

■ inscrutable, and it cannot be determined wheth- 
er they are imputable to one party or the other. 
rCited in The Comet, Case No. 3,030; The J. 

W. Everman. Id. 7.591.] 
[See Bayard v. The Coal Valley, Case No. 1,- 
128.] 

3. Where the collision is purely fortuitous, by 
the law of this country each vessel bears its 
own loss, but by the maritime law of most 
European states it is divided between them by 
moieties. 

[4. Cited in The Mary Patten, Case No. 9,223, 
and in Vanderbilt v. Reynolds, Id, 16,839, to the 
point that when collision is by fault of both 
parties, costs will be refused to both.] 

This was a libel in a cause of damage by 
collision. The Nautilus, a steamboat of about 
one hundred and forty tons burden used as a 
tow-boat on the waters of the Penobscot, 
started from Bangor, November 8, 1853, with 
two vessels in tow, down the river. Leaving 
one at Frankfort, she proceeded with the 
other, and arrived at Bucksport Narrows be- 
tween nine and ten o'clock in the evenin^g. 
On rounding Port Point, at the entrance of 
the Narrows, she saw a steamer coming up 
the river below Ralph's Point, another projec- 
tion on the opposite side of the river. It 
proved to be the Maiden, another tow-boat, 
which, having carried down her tow, was on 
her return. The Nautilus was descending 
with the ebb tide at the rate of about eight 
miles an hour, and the Maiden ascending at 
the rate of four or five, the tide making about 
three miles difference in the progress of the 
vessels. There had been in the beginning of 
the evening a squall of snow, but that was 
past, and though the sky was overcast, yet 
the moon being at her second quarter, there 
was sufficient light for the men on board 
each boat to see the other at the distance of 
half a mile or more. The Maiden, of about 
one hundred and five tons burden, had a crew 
of six hands. As they were ascending, and 
at the time of the collision, the mate was at 
the helm, the engineer in the engine-house, 
and the captain in the cook-house. She had 
no signal lights to be seen, except lights at 
two small windows looking forward from the 
engine room, and these could scarcely answer 
the purpose of signal lights. The Nautilus 
had a crew of seven men. Prom the time she 
rounded Fort Point and entered the Narrows, 
the master was at the wheel, the engineer in 
the engine-house, and Stubbs, one of the 
hands, forward on the look-out She bore 
two signal lights, one on the top of the engine- 
room, and one hanging on the braces of the 
smoke pipe. These were the most material 
facts. 

Rowe & Hubbard, for libellants. 

Fessenden & Deblois, for respondents. 

WARE, District Judge. It seems hardly 
possible that two vessels approaching each 
other, both moved by steam and thus having 
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the complete conti'ol of their oyrn motions, in 
a river of ample width to alloTv a safe pas- 
sage, and in an* evening light enough for 
them to he seen, even -without signal lights, 
at the distance of half a mile, should come in 
collision without faults on one side or theother, 
or hoth. The law in defining the rights and 
liabilities of vessels, in* eases of collision, is 
quite well settled. If the collision happens by 
the fault of one of the vessels, she must repair 
the damage which has been occasioned by 
her fault. If it was purely fortuitous, or was 
occasioned vi majore, without fault or negli- 
gence in either party, this by the common law 
is held to be damnum fatale, and each vessel 
must bear her own loss; and this, in a recent 
case, has been held by the supreme court to 
be the rule of the maritime law of this coun- 
try. But where the collision has not been 
purely fortuitous or an unavoidable accident, 
but has been occasioned by faults on both 
sides,— or it has been occasioned by faults, 
and they are entirely inscnitable, and it can- 
not be determined whether they are impu- 
table to one party or the other,— in either of 
these cases the maritime law, by what has 
been called a "judicium rusticum," divides 
the loss between them by moieties, without re- 
gard to the comparative value of the vessels, 
and without undertaking to determine wheth- 
er the faults were gi'eater on one side or the 
other. The Scioto [Case No. 12,508] ; 3 Kent, 
Comm. 231; Abb. Shipp. p. 229, where the 
authorities are collected. The maritime law, 
on principles of public policy, departs from 
the principles of natural law, by which no one 
can be held responsible for an injury ujitil It 
is shown to be imputable to his fault, and it 
diffei-s also from the rule of the common law 
applicable to analogous cases on land, which 
holds that the complaining party cannot re- 
cover for a damage where it appears that it 
was in part imputable to his own* negligence 
or fault, although the defendant may also 
have been in fault; that when there are mutual 
faults, neither party has a remedy against 
the other. 2 Greenl. Ev. § 473. 

Let these principles be applied to the pres- 
ent case. It cannot be pretended that a col- 
lision between these two vessels, approaching 
in plain sight of each other, and each seen 
from a half to three fourths of a mile dis- 
tant, was unavoidable; nor is it pretended 
that the collision was occasioned by any 
wanton or wilful misconduct of either party. 
But in the sense of the law, under the term 
faults, for which a party is held responsible 
in these cases, is included not only wilful mis- 
conduct but the neglect of any proper precau- 
tion to avoid a collision, and any want of care, 
vigilance, or skill in the management of the 
vessel. In this sense of the word the Maiden 
was in fault in not using the precaution 
which is required, not only by the general 
laws of the sea, in the navigation of narrow 
waters much f i*equented by vessels, of show- 
ing signal lights, to give notice to others of 
her position and movements, but which is ex- 



pressly enjoined by the act of congress of 
July 7, 1S38 (5 Stat. 306). It has been held 
by the supreme coyrt, that this neglect alone 
is sufficient to throw on a vessel the burden 
of proving that the accident is not attribu- 
table to this omission. Tearing v. Clarke, 5 
How. [46 TJ. S.] 441. In the second place, my 
opinion is that there was not at the time of 
the collision a sufficient watch on deck. In 
this narrow passage of the river, where the 
cuiTents are somewhat baffling, the master 
was below in the cook-room, leaving no one on 
deck but the man at the helm, and the en- 
gineer in the engine-house. When a boat was 
seen approaching in a part of the river where 
the navigation is so critical, the master, if 
not on deck, ought immediately to have been 
called. Had that been done the collision 
might perhaps have been avoided. My opin- 
ion is that there were faults on the part of 
the Maiden that are a bar to her recovery 
for the full amount of damage she has sus- 
tained, and also for any part of it, unless it 
is shown that there were such faults on the 
part of the Nautilus as require, on the prin- 
ciples of law, the loss to be divided between 
the two. 

And here the first fact that meets us in this 
misadventure is that it took place in the 
centre of the stream. By a law of the sea, 
perfectly well understood by all navigators, 
when two vessels are approaching each other, 
each party is boimd to take the right and 
pass the other on her larboard. These two 
vessels were approaching in a narrow and 
winding part of the river, and each seeing 
the other at the distance of half or three 
quarters of a mile before they met Each 
was entitled to the side of the stream on her 
right, and, to avoid the danger of collision, 
was bound to take it. Neither party had in 
strictness a right to the centre, and there 
was nothing in the cuiTents that necessarily 
prevented either from keeping near his own 
shore. And yet they met in the centre. From 
this fact alone, in the absence of all explana- 
tion, the inference would be that both were 
in fault In such cases neither party is justi- 
fied in saying, I have as good a right to the 
centre as the other, and because his vessel is 
strong, take the risk of collision; because 
each party is bound, without regard to the 
coiu'se of the. other, to employ every efCort of 
vigilance and skill to avoid a collision. But 
what places the Nautilus under graver difficul- 
ties is, that at the time of the collision, she 
was heading towards the eastern shore, and 
putting herself directly into waters that be- 
longed to the ilalden. The reason given for 
this is that she was deceived by the move- 
ments of the Maiden, and supposed that she 
was intending to pass on the western side. If 
she was so deceived, it may still be asked, 
was she necessarily so deceived? The fact 
is that the Maiden was headed towards the 
eastern shore. In the excitement and con- 
fusion of an apprehended collision, it is not 
surprising that one should misjudge, and this 
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will certainly not be imputed as a crime. But 
in tliese cases the master is liable sometimes 
for errors of judgment. He may be responsi- 
ble for a mistake -whicli a more cool, vigilant, 

or skilful man would have avoided. On a con- 
sideration of all tbe evidence in tbe ease, I 
am not satisfied tbat the faults were wholly on 
one side, and when this is the fact, the con- 
clusion, as I understand the law, is that the 
loss shall be divided between the parties. 
The prevailing rule of the law of the conti- 
nental states of Europe, is that the loss shall 
be divided, where the- accident is simply for- 
tuitous without faults in either party; and 
as a rule of expediency it is vindicated on 
the plausible, if not satisfactory reason that 
it tends, to make large and strong vessels 
cautious in avoiding vessels of inferior size 
and strength, though the danger of injury to 
themselves may be small, and thus contrib- 
utes to the general security of navigation. 
In our law the rule is settled otherwise. But 
when it is quite certain that the collision was 
not an inevitable accident, but was preceded 
and occasioned by eirors, mistakes, and 
faults, and it is not clearly shown that the 
faults were all on one side, it seems to me to 
be a salutary rule to divide the loss between 
them. I am not aware of any case in which 

• this precise point has been decided by our 
courts; and it may be objected that it is re- 
pugnant to the rule of the common law in 
analogous cases on land; but it appears to me 
in conformity with the spirit of the mari- 
time law, which generally aims more at 
practical utility and the interests of naviga- 
tion, than at a logical anS scientific deduc- 
tion of general and absti'act principles. -It 
seems also to have approved itself to the 
mind of that great jurisconsult and wise 
judge, Chancellor Kent. 

The damages sustained by the Maiden, ac- 
cording to a careful and particular estimate 
of the materials and labor required to repair 
her, are put at $591. That done to the Nau- 
tilus was small. A boat was destroyed, 
worth ?35, and a slight injury to the hull, 
amounting to about $25; in the whole, $60. 
This, added to the damage of the Maiden, 
makes the total damage $651, and divided be- 
tween them gives to each $325.50. It was 
suggested at the argument, that there should 
be a deduction as in insui-ance cases, of one 
third of the repairs for the difference between- 
new and old. No authority was cited for the 
application of this rule to cases of damage 
by collision, and I am not aware that it has 
ever been extended to these cases. Even if 
in some cases it might be fequitable, I am not 
satisfied it would be in this. The principle 
on which the damages were estimated was, 
what would be the cost of putting the two 
vessels in as good a plight as they were be- 
fore the collision, and that is the damage that 
ought to be repaired. 

DECREE: The whole damage to be divid- 
ed between the two vessels by moieties and 
each party to pay his own costs. 
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PiEADiKG IX Admibaltt— Pleas— FoRjrALiTiES— 
Practice— Cross Action— Form op Action. 

1. By the rules of admiralty practice, pleas or 
exceptions must set forth the matter in dispute 
in perspicuous and definite terms, and it is not 
necessary that they should embody the formali- 
ties required in pleading at common law or in 
chancery. 

2. A cross action cannot be maintained in 
this court, which seeks a re-trial of matters al- 
ready adjudicated between the parties. 

[Cited in The Dove, 91 U. S. 385.] 

3. Nor is this rule varied when the subject 
matter is the same, although one action be in 
rem and the other in personam; the thing sued 
being regarded in admiralty as substituted for 
its owner, and when subject to his responsibili- 
ties, entitied at the same time to his immuni- 
ties. 

In admiralty. 

O. Bushnell, for libellant. 
B. Benedict, for claimants. 

BETTS, District Judge. This Is a cross 
action, in rem, on a charter-party, on which 
the claimants heretofore brought suit against 
the libellant, and had a decree in their favor 
in this court The vessel was chartered to 
the libeUant on a voyage from La Guyana to 
a plantation about twenty miles to the wind- 
ward, from thence to La Guyana and Puerto 
Cabello, with the privilege of going to Mara- 
caibo for a cargo. The libel charges that the 
vessel proceeded only to the port of Mara- 
caibo, at the head of the lake, and no suf- 
ficient cargo being found for her there, the 
master was requested to proceed up Lake 
Maracaibo to other ports, where cargo would 
be found, which he refused to do; and it 
avers that the usage in that trade is, for ves- 
sels, chartered to Maracaibo, to go up the lake 
for cargo when required, without, mention 
of such obligation in the charter. Damages 
are demanded against the vessel because of 
the non-performance of such implied contract 
by the master. 

The claimants, by way of exception, set up 
the former action and the decree of the court 
therein in bar of this suit, and aver that the 
same matters sought to be drawn in con- 
troversy in this cause have been adjudicated 
and decreed by this court between the libel- 
lant and the claimants herein, and pray that 
the libel be dismissed. The libellant, by an 
exceptive allegation, takes issue in law upon 
the sufficiency of the bar. The alleged insuf- 
ficiencies of the bar might, most of them, be 
grounds of special demurrer at law; such as 
that the averments are not positive, but are 
merely by way of recital: the want of cer- 
tainty as to the identity of the subject matter 
of the two suits; the want of proper form 
and verification of the plea, &c., &c. Others 
are inappropriate to this court, as that the 
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parties are not nominatively the same in the 
proceedings in hoth cases, this being in rem, 
the former in personam; that the issue ten- 
dered by the plea is partly en pais and in part 
to this court (Betts, Adm. 48), and that the 
particulars of the former action are not al- 
leged in the plea. 

The general principle governing pleas or 
exceptions in admiralty practice is that they 
must set forth the matter of defence in per- 
spicuous and definite terms, and it is in no 
way necessary they should embody the for- 
malities which obtain in common law pleas, 
or even those used in chancery. 2 Browne, 
Civ. Law, 110; Dunl. Adm. Prac. 196, 197; 
Betts, Adm. 48. The gist of the plea is, that 
the present claimants brought their action on 
this charter-party against the libellant, aver- 
ring full performance of its engagements on 
their part; that the libellant contested the 
action, and the court, on the pleadings and 
proofs, decreed in favor of the claimants, and 
that the libellant now seets to bring the same 
matters in controversy in this suit. 

This defence is suflBcient in its material 
point— the identity of the cause of action in 
this and the former suit. The substitution 
in this of the vessel for the owners does not 
constitute a distinct cause of action. The ves- 
sel being chargeable in admkalty with the 
responsibilities of her owners, takes, also, all 
their legal privileges and exemptions in re- 
spect to the charter-party, and it is substan- 
tially sufficient, in its frame, it not being neces- 
sary to the validity of the bar that more of 
the fonner pleadings be rehearsed than is 
here set forth. To do so would load the files 
to no useful end, and the rules of court 
inhibit all useless prolixities in referring to 
antecedent pleadings in -a. cause with a view 
to bring a point under the consideration of the 
court which may be material in a new pro- 
ceeding. Rule 7. The exception to the plea 
is accordingly overruled, with costs, with 
leave to the libellant to reply to the plea with- 
in ten days. 

Ordered and adjudged that the exception 
filed by the libellant to the plea of the re- 
spondents of a former trial and decree upon 
the subject matter of the suit be overruled, 
with costs to be taxed, the libel of the libel- 
lant be decreed barred and be dismissed, 
with costs to be taxed, unless the libellant 
shall elect to reply to said plea; and in that 
case, that he have leave to file a replication 
thereto within ten days, on payment of the 
costs created by such exception, to be taxed. 
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NAYLOR et al. v. BALTZELL et al. 

[Taney, 55.] i 

Circuit Court, D. Maryland. Nov. Term, 1841. 

Carriers —Contract — Lex Contractus — Bilt^ of 

Lading — Shipping — Power op Master to Bind 

— Bottosirt Bond — Sale op Cargo. 

1. The ancient common law in relationt to 
carriers is, undoubtedly, in force in Maryland, 
but there is no principle of jurisprudence upon 
which the court can expound a contract by the 
laws of that state, if it was not made there, nor 
was any part of it to be performed there. 

2. The law of the domicil of the party does 
not govern the contract, nor determine his rights 
or obligation; they depend upon the law of the 
place where it was made, or where it was to be 
executed. 

[Cited in Balfour v. Wilkins, Case No. 807.] 
[Cited in Snashall v. Metropolitan R. Co., 19 

D. C. 400. Cited in brief m Talbott v. 

Merchants' Despatch Transportation Co., 

41 Iowa, 248.] 

3. The master has a right to contract for the 
employment of the vessel, under circumstanci^s 
of necessity, and the owners will be bound by 
it; but this right is derived from the maritime 
code, which is founded on the general usages 
and convenience of trade, and which has been 
adopted, to a certain extent, by all commercial 
nations. 

[Cited in The Ole Oleson, 20 Fed. 387.] 

4. The bill of lading is an instrument founded " 
in the usages of trade, and not connected witli 
any of the peculiar doctrines of the common law. 

5. Where a vessel is injured by dangers of the 
seas, and is obliged to seek a port of distress, 
where she is found to be unable to proceed on 
her voyage, and the cargo is lauded, the "mas- 
ter becomes the agent of the cargo as well as the 
ship, and in that character, it is his duty to deal 
with the cargo, as a prudent and discreet owner 
would have done, if he had been on the spot at 
the time. He may transship it, and earn freight 
for his owners. If his own ship can be repaired 
in a reasonable time, he has a right to retdln 
it until his own ship is ready, and, if necessary, 
may sell a part of the cargo, or hypothecate the 
whole, in order to obtain money for the necessa- 
ry expenses of repairs; or he may abandon the 
voyage, and notify the owners of the cargo, of 
the disaster, and await their orders as to its 
future disposition. 

6. As to the ship, the master may, in a foreign 
port, contract for repairs and supplies, and 
thereby bind the owners to the value of the ship 
and freight; or he may hypothecate the ship 
and freight, and thereby create a direct lien 
upon them for the security. 

7. The authority of the master is limited to 
objects connected with the voyage, and if he 
transcends the nrescribed hmits, his acts become, 
in legal contemplation, mere nullities: and it 
is incumbent on the creditor to prove the actual 
existence of the necessity of those things which 
give rise to his demand. 

8. The owners are not personally responsible 
for debts contracted by the master for repairs, 
beyond the value of the ship and freight. 

[Cited in Force -v. Providence Washington 
Ins. Co., 35 Fed. 778; The Scotia, Id. 912.] 

9. Nor can any terms inserted in a bottomry- 
bond, by the master, make them responsible for 
a greater amount 

10. A bottomry-bond executed by the master, 
hypothecating as well the cargo as the ship and 
freight, will not render the owners of the ship 



1 [Reported by James Mason Campbeil, Esq., 
and here reprinted by permission.] 
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personally responsible to the owners of tlie car- 
go, beyond the yalue of the ship and freight. 
[Cited in Miller y. O'Brien, 35 Fed. 782.] 

11. The master has the power to pledge tiie 
ship and freight, only in cases of necessity— that 
is to say, where it is necessary for the interest 
of the owner, or there is reasonable ground to be- 
lieve it will be for his interest; and the lender 
on bottomrv is bonnd to show the existence of 
this necessity, otherwise, he is not entitled to re^ 
cover, even against the ship and freight. 

[Cited in The Scotia, 35 Fed. 912.] 

12. And because it may sometimes be for the 
interest of the cargo to have the vessel repaired, 
the power is given to the master to sell a part, 
or hypothecate the whole, if necessary, to raise 
funds for that purpose; but the lender must 
show that the necessity existed, otherwise, he 
is not entitled to recover on his bond. 

13. If the owner of the cargo stands by and 
suffers the cargo to be sold under the bottomry- 
bond, without requiring evidence of the necessi- 
ty for the repairs, it will not avail him, m an ac- 
tion against the ship^ owners, to show that the 
necessity did not exist. 

[14. Cited in brief in Talbott v. Merchants' 
Despatch Transportation Co., 41 Iowa, 249, 
to the point that a contract of affreightment is 
performed by delivery of the goods at the point 
of destination.] 

[This was a suit by Jeremiah T. Naylor and 
others against Thomas Baltzell and Philip 
Baltzell to recover damages for the nonde- 
livery of a certain cargo.] 

J. Meredith, for plaintiffs. 

J. Glenn and R. Johnson, for defendants. 

TANEY, Circuit Justice. This action is 
brought to recover damages for the non-deliv- 
eiy of a cargo of copper ore, shipped in Chili, 
on board the brig Hope, Frederick Barkman, 
master, and consigned to the plaintifiEs, who 
are merchants residing in Liverpool. The 
bill of lading is in the usual form, and was 
signed by the master on the 1st of July 1836, 
at Herradura de Carrisal, whereby he en- 
gaged to deliver the said cargo to the plain- 
tiffs, at Swansea, in Wales, with the usual 
exception of the dangers of the seas. 

It appears from the evidence, that the de- 
fendants, who re^side in Baltimore, were the 
owners of the brig. She sailed from Balti- 
more, for Montevideo, on the 22d of October 
1835, with a cargo of lumber, and was consign- 
ed to Carreras, Patrick & Butler, merchants 
of Montevideo, who were authorized to send 
her to any foreign port, with directions to re- 
mit the freight that might be earned to the de- 
fendants; this appears from the letter of Cap- 
tain Barkman to the owners, written from 
Montevideo. The vessel arrived safely atMon- 
tevideo, and delivered her cargo; and the mas- 
ter, by the orders of the consignees, after- 
wards proceeded to Buenos Ayres, and signed 
there a charter party to Dickinson, Price & 
Co., by which the brig was to go round Cape 
Horn to Valparaiso, and to two ports in Chili, 
to take on board a cargo of copper ore, and 
then proceed to England, where the cargo 
was to be delivered. She sailed, aecorclingly, 
for Valparaiso, in February 1836, consigned 
to the charterers, and on the passage sprung 
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a leak, which made it necessary to heave her 
down and make some repairs at that port; 
the exact amount of repairs and other ex- 
penses at Valparaiso, amounted to the sum 
of $3445, for which bills were drawn on the 
defendants, and paid by them. 

After the repairs were made, the master 
called on Dickinson, Price & Co., and offered 
himself ready to proceed on the v(jyage, ac- 
cording to the charter-party; but they de- 
clined fulfilling the contract, alleging that 
the vessel was too old, and saying that they 
would have nothing to do with her. The 
master thereupon advertised her for charter, 
and after a delay of about fifteen days, suc- 
ceeded in chartering her to Sewall & Patrick- 
son, of Valparaiso, to proceed from that port 
to two ports in Chili, to load with copper ore 
for Swansea, in Wales, where the cargo was 
to be delivered to the plaintiffs. The cargo 
was taken on board pursuant to this charter, 
the master signed the bill of lading in the 
usual form, and the vessel sailed for her port 
of destination. In passing round Cape Horn, 
she was overtaken by severe weather, from 
which she suffered a great deal of damage in 
her hull and rigging, and was with difficulty 
kept from sinking, but succeeded in making 
the port of Pemambuco, where she arrived 
in great distress, and altogether unable to 
proceed on her voyage. 

It does not appear that the master attempt- 
ed to procure another vessel. He landed the 
cargo, and proceeded to make extensive re- 
pairs upon the brig. The whole cost of the' 
repairs and expenses at that port amounted 
to the sum of £3150 sterling, for which sum 
with seventy per cent, premium, he hypothe- 
cated the ship, freight and cargo to the lend- 
er; the whole sum, including the premium, 
being £3780, for which a bond was executed, 
payable in ten days after the vessel should 
arrive at Swansea, in Wales. The brig pro- 
ceeded to her poi-t of destination, where she 
arrived safely about the middle of April, 
1836. The money for which the hypotheca- 
tion was given, not being paid, the lender 
proceeded in the admiralty court against the 
vessel, freight and cargo, and they were all 
sold by the decree of the court, no one having 
appeared on the part of the brig or cargo, to 
contest the claim of the bond-holder. The 
proceeds were not sufficient to pay the sum 
for which they were hypothecated. 

It appears also that the portion of the afore- 
said sum chargeable to the cargo, for the 
general and particular average, amounted to 
£642 8s. lid., which was paid to the own- 
ers of the cargo by the underwriters; the 
freight amounted to £1189 5s. Id.; the net 
proceeds of the cargo, sold under the bot- 
tomry, was £3396 19s. 5d.; and this suit was 
brought to recover from the owners of the 
ship the amount of the net proceeds of the 
cargo, after deducting the sum received from 
the underwriters and the freight. 

The ship was charged, in the settlement of 
the general average, with £181 19s.; so that 
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the repaii-s put on the ship, and her expenses 
at Pernambueo, with which she was charged, 
over and above her portion of the general 
average, amounted to upwards of ten thou- 
sand dollars. She was bought by her own- 
ers in Baltimore, shortly before she sailed 
on her voyage from the port, for $4000, and 
she was sold under the bottomry for £600 
sterling, g^ The repairs at Pernambueo cost 
more than double as much as she was worth 
at Baltimoi'e, before she sailed, or in England, 
after the repairs were put upon her. 

It was admitted, that the ship was not in- 
sured, and that the owners had received noth- 
ing on account of the general average loss 
incurred as above stated. The ship and 
freight having thus been appropriated to the 
payment of the bottomry, and totally lost to 
the owners, the question raised here is, wheth- 
er they are personally responsible to the 
owners of the cargo, for the loss sustained 
by themV And the first inquiry is, by what 
rule of law are we to measure the rights of 
the plainti::rs, and the liabilities of the de- 
fendants, under a contract like the one now 
sued on? 

The plaintiffs insist that we must be gov- 
erned by the rules of the common law; that 
the defendants, under the charter-party and 
bill of lading, were common carriers for hire, 
and as such were liable for any loss of the 
cargo, unless it happened by the act of God, 
or a public enemy, provided it did not fall 
within the exception of the dangers of the 
seas. But there is no sound reason for ap- 
plying to this case the principles of the com- 
mon law in relation to common carriers for 
hU-e. In the first place, the master, accord- 
ing to the doctrines of the common law, was 
not authorized to bind even the brig or her 
value, by a contract lilce this. In all of the 
cases (with the exception of that of Boucher 
.V. Lawson, Lee t. Hardwicke, 194), in which 
the owner was held responsible as a common 
carrier, upon contracts made by the master, 
it appeared that the master was enti-usted by 
the owner, not only to navigate the vessel, but 
also to make contracts for her employment, 
or to receive goods for certain ports at the 
customary freight. Without examining them 
all separately, it is sufficient to remark, that 
in the case of Ellis v. Tiu-ner, which is com- 
paratively a late one (8 Term R. 531), in order 
to charge the owner, evidence was offered to 
show that it was not usual for the master to 
confer previously with the owners, as to the 
terms on which he was to take goods on 
board, he having a general authority or dis- 
cretion to receive and convey goods for the 
customary freight between the ports there 
mentioned. And in the case of Boucher v. 
Lawson, above referred to, in which the court 
said that the owner would have been liable 
for the doubloons taken on board at Lisbon, 
to be carried to London, if it had appeared 
that the ship was employed in carrying goods 
for hire. Lord Hardwicke evidently meant 
that the owner would have been responsible, 



if it had appeared that he had given him 
authority so to employ her and to make such 
contracts. For the court decided against the 
liability of the owner, although the contract 
for the freight was made by the master, upon 
the ground, that it did not appear that the 
ship was employed in carrying goods for 
hire, and for aught that appeared, might 
have been sent to Lisbon for a special pur- 
pose. The office of master, therefore, was 
not, in that case, supposed to be sufficient 
authority, of itself, to enable him to bind the 
owner by a charter-party or a contract of 
affreightment: and upon that point it does 
not differ from the case of Ellis v. Turner, 
before cited, and the other cases upon the 
same subject. They all agree that in order 
to render the owner answerable for cargo 
lost, it is not sutficient to show that the con- 
tract for transporting it was made by tlie 
master; but the party claiming remunei-a- 
tion must go further, and show that the own- 
er had given authority to the master to make 
such a contract. His apiiointment as mas- 
ter, does not, of itself, upon the principles of 
the common law, confer the authority. 

In this case, the brig was consigned to Car- 
reras, Patrick & Butler, at lllontevideo, with 
directions to employ her, if they thought it 
proper to do so, in a voyage to some other 
foreign port; and they were instmcted, if 
they did so employ her, to consign her to 
their friends, and to remit the freight, if any 
was earned, to the owners at Baltimore. It 
is in proof, therefore, that no authority was 
given, or intended to be given, by the owners, 
to the master, to charter the brig, nor to re- 
ceive any goods or freight, except under the 
direction of the consignees or their agents; 
on the contrary, he was carefully excluded 
from all such authority by the owners, and 
confined to the duty of navigating the vessel, 
as master, upon the voyages determined upon 
by the proper agents. When Dickinson, 
Price & Co. refused to execute the contract 
made with the consignees, it was the duty 
of the master to notify them of what had 
happened, and to wait their orders; he had 
no right, according to the rales of the com- 
mon law, in relation to principal and agent, 
or master and servant, to enter into the con- 
tract under which the woyage in question 
was performed; it was not within the scope 
of the authority conferred on him, and was 
not binding on the owners or their friends. 

But assuming this contract to be obligatory 
upon the owners, ixpon common law princi- 
ples, is there any ground for measuring the 
extent of their liability by its rules, founded 
on the ancient customs of England? The 
contract was made in Chili; the cargo was 
laden there; it was to be transported on the 
high seas to England, .where it was to be 
delivered. Now, there can be no pretence 
for saying, that the principles of the common 
law, in relation to carriers for hire, prevail 
in Chili; and it is equally certain, that, upon 
a contract of this description, these ancient 
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rules are no longer the law of England. 
Since the statute of 53 Geo, III.,, it does not 
Ijind tlie owners beyond the value of the ship 
and freight The words of the statute are 
abundantly plain; and the cases of "Wilson 
V. Dickson, 2 Barn, & Aid. 2, and Gannan t. 
jSIeaburn, 1 Bing, 465, show how that statute 
has been expounded and applied in the com- 
mon law courts. If the master had sold the 
whole of this cargo at Pernambuco, instead 
•of hypothecating it, the ownei's would not 
have been answerable beyond the value of 
the ship and freight. In the country, there- 
fore, where the contract was made, and in 
the country where it was to be finally exe- 
■cuted, the rights and obligations of the par- 
ties did not depend upon the doctrines of the 
common law, in relation to carriers for hire. 
Upon what ground, then, can the court apply 
them here? 

The ancient common law, in relation to car- 
riers for hire, is, undoubtedly, in force in 
Maryland; but there is no principle of juris- 
prudence upon which the court can expound 
this contract by the laws of this state. It 
was not made here;' and no part of it was to 
"be performed within our territory. The ship- 
owners, it is true, reside here; but the law 
■of the domicil of the party does not govern 
the ccnti-act, nor determine his rights or ob- 
ligations; they depend upon the law of the 
place where it was made, or where it was to 
"be executed. In this case, the law of neither 
the one nor the other furnishes any ground 
for charging these defendants, according to 
the rules of the common law, in relation to 
carriers for hire; that law, therefore, cannot 
give the rule by which this court should de- 
■cide the rights of the parties. 

Undoubtedly, the master had a right to 
make this contract, under the circumstances 
in which he was placed, and the owners were 
"bound by it; but this right is derived from 
the maritime code, which is founded in the 
general usages and convenience of trade, and 
which has been adopted, to a certain extent, 
"by all commercial nations. The bill of lading 
(the contract on which this suit is brought) 
is an instrument founded on the usages of 
trade, and not connected with any of the 
peculiar doctrines of the common law. We 
must look, therefore, to the maritime code, 
as acknowledged and administered in this 
country, in order to expound this contract, 
and to determine the extent of the obligations 
it Imposed upon the owners. 

It is stated in Abb. Shipp. (Story's Ed. 1829), 
■90-93, that a charter-party, made by a mas- 
ter in a foreign port, in the usual course of 
the ship's employment, and under circum- 
stances which do not afford evidence of fraud, 
"binds the ship and freight; and therefore, to 
the amount of the value of the ship and 
freight, the owners are, by the maritime law, 
"bound to the performance; and the same doc- 
trine is laid down in 3 Kent, Comm. (3d Ed.) 
162, At the time then that the vessel sailed 
ifor Swansea, where the ore had to be de- 



livered, the ship and freight were bound for 
the performance of the contract into which 
the master had entered. It is not suggested, 
that anything happened before the arrival of 
the vessel at Pernambuco, which would ren- 
der either the ship, or freight, or owners, an- 
swerable for the loss sustained by the cargo. 
The damage sustained in the voyage round 
Cape Horn was occasioned by the dangers of 
the seas, which made it necessary, for the 
safety and interest of all concerned, that the 
vessel should put into Pernambuco; and if 
the ship-owners are responsible for the cargo, 
their liability must arise from something that 
was done by the master at this port. Upon 
the arrival at Pernambuco, it was found, that 
the vessel was damaged to such an extent, 
that she was unable to proceed on her voyage, 
and the cargo was landed; under these cir- 
cumstances, from the necessity of the case, 
the master became the agent for the cargo 
as well as the ship, and in that character, it 
was his duty to deal with the cargo as a pru- 
dent and discreet owner would have done, if 
he had been on the spot at the time. He 
might transship it, and earn freight for his 
owners. If his own ship could be repaired 
in a reasonable time, he had a right to re- 
tain it imtil his ship was ready; and, if nec- 
essary, might sell a part of the cargo, or 
hypothecate the whole, in order to obtain 
money for the necessary expenses of repairs; 
or he might abandon the voyage, and notif.v 
the owners of the cargo of the disaster which 
had happened, and await their orders as to 
its future disposition— so far as to his power 
over the cargo. 

Now as to the shij)— upon this point, the 
law has been laid down by the supreme 
court, in the case of The Aurora, 1 "Wheat. 
[14 U. S.] 102, 106, and it is unnecessary, 
therefore, to multiply cases upon the subject. 
The master may, in a foreign port, contract 
for repairs and supplies, and thereby bind 
the owners to. the value of the ship and 
freight, or he may hypothecate the ship and 
freight, and thereby create a direct lien upon 
them for the security of the creditors. But 
the authority of the master is limited to ob- 
jects connected with the voyage, and if he 
transcends the prescribed limits, his acts be- 
come, in legal contemplation, mere nullities; 
and it is incumbent on the creditor to prove 
the actual existence of the necessity of those 
things which give rise to the demand. In 
the case of The Virgin, 8 Pet. [33 U. S.] 538, 
it was held, that the master could not pledge 
the personal credit of the owners, at the 
same time that he gave a bottomry on the 
ship; that if the bottomiy-bond contained a 
clause to that effect, it would be void, and 
the owners be personally bound only to the 
extent of the pledged fund which actually 
came to their hands. 

In the ease before us, then, the master had 
a right to pledge the ship and freight, in 
which case, the owners are answerable no 
further than the amount of the pledged fund 
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which comes to their hands; or he might have 
pledged the personal responsibility of the 
owners to the value of the ship and freight, 
in which case, if the ship had been lost on 
the Toyagr, they would have been responsible 
to that amount. 

This is the extent of the authority which 
the law gives to the master, in a foreign 
port, and if he exceeds it, his acts are void. 
If, therefore, in this case, the master had 
pledged to the bottomry-lender, the personal 
responsibility of the owners, to the value 
of the ship and freight, and cargo also, the 
pledge, as regpeets the value of the cargo, 
would have been void, and without lawful 
authority, and the owners not responsible. 
Can he then, by pledging to the bottomry- 
lender the cargo, enlarge his authority in 
relation to the personal responsibility of the 
ship-owner, and indirectly bind hirfi, not on- 
ly for the value of the ship and freight, but 
for the value of the cargo also? The limita- 
tions upon the power of the master so care- 
fully stated by the supreme court, are utterly 
nugatory, if by this circuitous mode, he is 
permitted to do what he cannot do directly; 
and by hypothecating the cargo, exercise a 
power over the fortunes of his owners to 
an unlimited extent. We think it cannot be 
done; and that the value of the ship and 
freight only were bound, so far as the ship- 
o-miers were concerned; and as no part of 
that fund has come to their hands, they are 
not pereonally responsible, either directly 
or indh'eetly, for the repairs at Pemambuco. 

"We are not aware of any decision in Eng- 
land or in this country, upon the precise 
point now before the court. But in the ease 
of The Gratitudine, 3 0. Rob. Adm. 257, Lord 
Stowell strongly intimates an opinion that, 
in a case like this, the ship-owner would 
not be responsible to the owner of the cargo; 
and in The Packet [Case No. 10,654], it ap- 
pears, from the language of the court, that 
Judge Story also doubted the liability of 
the ship-owner. 

The justice and sound policy of the snile 
which restricts the power of the master over 
the propei-ty and fortune of his owner, to 
the value of the ship intrusted to his com- 
mand and the freight she may earn, is 
proved by its deliberate adoption by every 
commercial nation in Europe; and we should 
be very tmwilling to establish a contrary 
principle in this country, unless very clear 
and decisive authorities compelled us to the 
decision. For it would place the American 
ship-owner in a far worse condition than his 
European rival, and compel him to hazard 
his whole fortune, however large, upon every 
distant voyage made by one of his ships. 
And as the evil could be cm-ed only by the 
legislation of the states, different rules would 
perhaps be established in different places, 
and the mischief to commerce increased by 
conflicting laws in the several states. 

The principles stated by Lord Hardwieke, 
in the case of Boucher v. Lawson, in relation 



to the liability of the owner, although re- 
stricted to much narrower limits than those 
now contended for, appear to have surprised 
the commercial community of Great Britain, 
since they immediately petitioned for, and 
obtained an act of parliament limiting the 
responsibility of the owner, in cases like that 
of Boucher v. Lawson, to the value of the 
ship and freight. And when it appeared, 
from the decision of the court of king's bench 
in the subsequent case of Sutton v. 3Mitchell, 
1 Term R. 18, that the former act of parlia- 
ment did not cover all cases of the loss of 
cargo, the ship-owners immediately petitioned 
for, and procured the passage of an act ex- 
tending the restriction to other cases; and 
finally obtained the law 53 Geo. III. c. 159, 
which, in every case of loss of cargo, with- 
out the fault of the owner, limits his liability 
to the value of the ship and freight. Abb. 
Shipp. (Story's Ed. 1829) 2Q4r-2QS. The. his- 
tory of these acts of parliament, shows that 
in the two decisions above mentioned, the- 
principles adopted by the court carried the 
responsibility of the ship-owner, in England,^ 
farther than it had been supposed to extend 
in the commercial world; and the limitations 
procured immediately afterwards by act of 
parliament, show the apprehensions which 
these decisions excited, and the general sense- 
of the trading community, that the liability 
should have been restricted to the value of 
the ship and freight We are satisfied that, 
at this day, this is the general undei-standing 
of those who are engaged in commei*ce, and 
that the contracts are always made by both 
parties under that impression; and there can 
he no necessity or propriety in pushing the- 
liability beyond the bounds prescribed by 
the general usages and understanding of the 
commercial world. 

There is another view of this case, in which, 
it appears to be evidently unjust and in- 
equitable for the plaintiffs, to charge these- 
defendants for the loss of the cargo. The 
master has the power to pledge the ship and 
freight only in cases of necessity, that is to- 
say, where it is necessary for the interest 
of the owner; or there is reasonable ground 
to believe it to be for his interest; and the- 
lender on bottomry is bound to show the 
existence of this necessity, otherwise, he Is 
not entitled to recover, even against the ship- 
and freight. Now, it never can be necessary 
for the interest of the owner of the ship to- 
place upon her repairs, which cost more than 
double the amount of what she is worth after 
the repairs are made. There may be cases 
in which it may be for the interest of the- 
owner of the cargo to do so; because the 
cargo may be of great value at the port of 
destination, and of little or no value at the- 
port of necessity; it may be perishable in its 
nature; It may appear to have been impos- 
sible to procure another vessel in time to 
save it; and it may be the interest of the- 
owner of the cargo to have repairs made up- 
on the ship far beyond her value, in order 
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to enable her to transport his property to 
its place of destination. If there -was any 
necessity which could have justified the enor- 
mous expenditure for repairs in this case, 
it must have been the necessities of the car- 
go, and not of the brig; for the repairs un- 
avoidably sacrificed the vessel and freight, 
and nothing could be gained by them except 
for the cargo. 

It is because it may sometimes be for the 
interest of the cargo to have the vessel re- 
paired, that the power is given to the master 
to sell a part, or hypothecate the whole, if 
necessary, in order to i-aise funds for that 
purpose. But his power over the cargo is 
like his power over the ship in this respect; 
the lender must show that the necessity ex- 
isted, otherwise he is not entitled to recover 
on his bond. Abb. Shipp. (Story's Ed, 1829) 
129; 3 Kent, Comm. (1st Ed.; 133. Now 
in this ease, although the cargo was not 
perishable, and although it does not appear 
that it could not have been transshipped at 
the same freight, and although the hypothe- 
cation has resulted most disastrously to the 
cargo as well .as to the ship; yet, at Per- 
nambuco, where the cargo must have been 
of very little value, and where very high 
calculations may have been formed of its 
value at Swansea, it may have been supposed 
that the interest of the owner of the cargo 
required that these extensive repairs should 
be made, in order to transport it to its port 
of destination. 

If a discreet and prudent man, placed in 
the situation of the master, would have sup- 
posed so, then the hypothecation was lawful, 
and within the scope of his authority. Bad 
faith in this transaction is not imputed to 
him on either side; if he acted in good faith, 
and the interests of the cargo justified him 
in hypothecating the whole of it, there can 
be no good reason for charging the ship-own- 
er with the unfortunate results of the con- 
tract made for the benefit of the owna: of 
the cargo; but if, on the other hand, the in- 
terests of the cargo did not authorize the 
hypothecation, then the lender of the money 
obtained no lien upon it, since it was his 
duty to see that the necessity existed before 
he lent his money, and he was bound to 
prove its existence, if required to do so, to 
the satisfaction of the court, before he could 
enforce his lien. It appears from the evi- 
dence in this ease, that the present plaintiffs 
stood by and saw the whole cargo sold, with- 
out appearing in the admiralty court to de- 
fend it, and without requiring from the 
lender any proof whatever of the necessity 
of the case. In either alternative therefore, 
whether the necessity did or did not exist, 
it would be imreasonable and unjust to 
charge the ship-owner with the loss of the 
cargo arising from the hypothecation at Per- 
nambuco; if justifiable, it was made for the 
benefit of the cargo, and at the sacrifice of 
the interests of the ship-owner; if not justi- 
fiable, it was lost by the negligence of the 



plaintiffs, to whom it was consigned, and 
who took no measures to protect it. 

It is, perhaps, hardly necessary to remark 
particularly upon the opinion expressed by 
Mr. Benecke in his book on Average (page 
253), that the ship-owner is personally liable 
for the value of the cargo in a case like the 
present It is his infex*ence from the various 
cases which have been cited in the present 
argument, and he refers to no case in which 
the point has been decided, nor even suggest- 
ed that there is any established usage at 
Lloyd's upon this subject 

Upon the whole, we think that the master 
in this ease had no right to pledge the ship- 
owner beyond the value of the ship and 
freight, and that the plaintiffs, therefore, are 
not entitled to recover. 
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NAZRO v. CRAGIN. 

[3 Dill. 474.] 1 

Circuit Court, D. Iowa. June 1, 1874. 

CouKTS — Federal Jdrisdiction — ATTAcnatEST — 
Act June 1, 1S72— Motions— Errob. 

1. The provision in section 11 of the judiciary 
act of 1789 [1 Stat 78] that no civil suit shall 
be brouffht by original process in the federal 
court in any other district than that of which 
the defendant is an inhabitant, or in which he 
shall be found at the time of serving the writ, 
is not repealed by the bankrupt act nor by sec- 
tion 6 of the act of June 1, 1872, in respect to 
the attachment of property. 17 Stat 196, 

[Cited in Anderson v. ShafEer, 10 Fed. 267; 
Boston Electric Co. v. Electric Gas-Light- 
ing Co., 23 Fed. 839; Noyes v. Canada. 30 
Fed. 666; -Harland v. United Lines Tel. 
Co.. 40 Fed. 311; Treadwell v. Seymour, 41 
Fed. 581.] 

2. Objection to the jurisdiction may be taken 
by motion, and is not waived by subsequently 
pleading to the merits. 

[Cited in Abemathy v. Moore, 83 Mo. 69.] 

3. Under the statute law of the state of Iowa, 
and the practice of the state courts therein, mo- 
tions are parts of the record, and rulings thereon 
may be reviewed on error. Section 5 of the act 
of June 1, 1872, makes this practice applicable 
in the federal court on a writ of error to the 
district court whose ruling on a motion to the 
jurisdiction may be reviewed. 

[4. Cited in Howard v. American Dairy, etc., 
Co.. Case No. 6,753, and cited in brief in Schol- 
lenberger v. 45 Foreign Ins. Cos., 5 Wkly. 
Notes Cas. 410, to the point that state legislation 
cannot confer jurisdiction upon the federal 
courts.] 

[Alonzo] Cragin, as assignee in bankruptcy 
of Field & Field, bankrupts, brought an action 
at law in the district cotfft of the United 
States for the district of Iowa (by which he 
was appointed such assignee), against John 



1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Nazro, a citizen of "Wisconsin, to recover an 
alleged claim against him. The petition 
asked the auxiliary process of attachment 
against the property of the defendant, and 
■contained the necessary averments under the 
laws of the state for that purpose. An at- 
tachment bond was filed and a writ of at- 
tachment issued, which was levied upon 
property of the defendant, found within the 
district of Iowa. The defendant was not 
found within the district of Iowa, nor was 
he a resident or citizen thereof, and no sum- 
mons was served upon him therein. But the 
defendant, by his counsel, made a special ap- 
pearance in the district court and filed a 
motion therein to dismiss the suit and all 
proceedings for want of jurisdiction of the 
court over his person and property. The 
court oveiTuled the motion, to which the de- 
fendant excepted. The defendant thereupon 
answered the petition, and, subsequently, 
there was a trial resulting in a judgment in 
favor of the assignee. The defendant 
brought the cause into this court by writ of 
error. 

Thos. UpdegrafC, for plaintifC in errror. 

Shiras, Van Duzee & Henderson, for as- 
signee. 

MILLER, Circuit Justice (orally). The 
eleventh section of the judiciary act contains 
the provision that "no civil suit shall be 
brought before either of said courts against 
an inhabitant of the United States, by any 
original process in any other district than 
that whereof he is an inhabitant, or in which 
he may be found at the time of serving the 
writ." 

The jurisdiction of the district court over 
the defendant, who was neither a citizen of 
Iowa, nor found therein, cannot therefore be 
maintained unless by some subsequent act 
of congress repealing the above restriction. 
It is urged that jurisdiction in such cases is 
conferred by the bankrupt act. Undoubted- 
ly this act does, in certain cases, confer juris- 
diction by reason of the subject-matter and 
irrespective of the citizenship of the parties. 
But I can discover nothing in the act which 
gives to the assignee in bankmptcy the power 
to sue in the federal courts a non-resident of 
the state upon whom no personal service 
within it can be had. The restriction in the 
judiciary act, mentioned above, is not re- 
pealed by the provisions of the bankrupt act. 

It is next urged that the jurisdiction as- 
serted by the district court is conferred by 
section 6 of the act of June 1, 1872 (17 Stat. 
19G), But in my judgment this is a mistaken 
notion of the design of this section. It does 
not repeal the limitation in the judiciary 
act. Prior to the legislation of 1872, just 
noticed, the federal courts had, by rule, gen- 
erally adopted the state laws as respects at- 
tachments of property, but it was never sup- 
posed that jurisdiction could be exercised 
without personal service on the defendant, 
made within the district The statute of 



1872 adopts existing provisions of the state 
laws in this regard and gives the court power, 
by rule, to adopt provisions subsequently 
enacted by the states; but, in my opinion, it 
was not intended by congress t» make the 
great change for which the assignee's counsel 
here contends- It would compel citizens of 
the Pacific coast to go to- New York to de- 
fend their property which happened to be 
there and would give the great central cities 
vast power. I cannot but think that a 
change so radical would have been expressed 
by congress in unmistakable language. And 
this view is strengthened by the considera- 
tion that no publication is provided for by the 
section under consideration, while a subse- 
quent section of the same act does provide 
for publication in respect to certain suits in 
equity. 

The effect of this section in the act of 1872 
is simply this: If the court has or can ac- 
quire jurisdictipn over the defendant person- 
ally this section gives to the plaintiff the 
right to the axixlllai-y remedy by attachment, 
but it does not afford a means of acquiring 
jurisdiction. 

Another question is this: Nazro appeared 
specially in the district court and by motion, 
instead of by plea, objected to the jurisdic- 
tion of the court. The objection was over- 
ruled. By the laws of the state and practice 
in the state court motions are part of the rec- 
ord. When the motion of the defendant to 
the jurisdiction was denied, he then answered 
and defended, and judgment went against 
him, to reverse which he brings this writ of 
error. 

I am of opinion that, though a plea to the 
jurisdiction would have been more regular, 
yet, under section 5, of the act of June 1, 
1872, the ruling of the district court on the 
motion is part of the record and may be re- 
viewed here the same as if a plea to the ju- 
risdiction had been overruled. I am also of 
opinion that the ruling on the motion to the 
jurisdiction was not waived by afterwards 
pleading to the merits, and that it is avail- 
able to the defendant on error. According- 
ly the judgment below must be reversed, and 
the district court directed to dismiss the pro- 
ceedings. Judgment accordingly. 



Case No. 10,063. 

The NEAFFIE. 

[1 Abh, U. S. 465.] i 

Circuit Court. D. Louisiana. April, 1870. 

Towage — Cojimox Carrier Liability — Ixjukt 
TO Tow— Fault or Neglect of Tug. 

1. The owners of a steam-tug or tow-boat, en- 
gaged In the business of towing vessels from 
point to point, but not receiving the vessels or 
the property on board of them into their care or 
custody otherwise than is involved in the mere 

1 [Reported by Benjamin Yaughan Abbott, 
Esq., and here reprinted by permission.] 
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act of towage, are not liable as common car- 
riers in respect of such employment. 
[Cited in The M. J. Cummings, IS Fed. 184.] 
2. To charge them for an injury to the tow, 
such injury must be shown to have resulted from 
some neglect or fault in the management of the 
tug. 

[Appeal from the district court of the Unit- 
ed States for the district of LouisianaJ 
In admiralty. 

N. H. Araistrong, for libelants. 
Carleton Hunt, for claimants. 

WOODS, Circuit Judge. The case was 
this: On Slay 28, 1866, the steam-tug Neaffie 
undertook to tow a flat or barge laden with 
hay from Jefferson City to the flat-boat wharf 
in the city of New Orleans— a distance of 
three or four miles. She made fast to the 
flat and towed her down the stream to said 
wharf, the master and crew of the flat re- 
maining aboard of hei\ As she was about 
landing the fiat, the latter collided with an- 
other flat made fast to the wharf. In a 
short time after the collision, the flat towed 
by the Neaffie sunk. The damage sustained 
by the sinking of the flat is agreed to be 
thirty-one hundred and fifty dollars. 

The libelants charge that the sinking of 
the fiat was in consequence of the collision, 
and that the collision was brought about lyy 
the carelessness of Cook, the master of the 
Neaffie; and in argument they allege that 
the Neaffie was a common carrier, and re- 
sponsible for all damages to the flat not oc- 
casioned by the act of God or the public 
enemy. 

The claimants answer, that when the 
Neaffie approached the flat for the purpose 
of towing down to the fiat-boat wharf, they 
found her in a leaky condition, and refused 
to take her in tow except at the risk of her 
owners, to which the captain and part-owner 
of the flat assented. They deny any careless- 
ness on the part of the master of the Neaffie, 
and deny that there was any collision where- 
by the flat was damaged; or that the sink- 
ing of the flat was the consequence of any 
damage received by her collision with the 
other flat lying at the wharf. They allege 
that the slight impingement of the one flat 
against the other was caused by a sudden 
eddy or boil in that part of the river. 

In the view I have taken of this case, 
these are the only facts alleged on either 
side which it is necessary to recite. The 
naked fact that the flat of the libelants, 
while in tow of the Neaffie, did impinge upon 
the flat made fast to the wharf, and that in 
a very short time thereafter she sunk, raises 
a presumption of mismanagement and negli- 
gence on the part of the captain of the steam- 
tug, and fixes a liability for damages sus- 
tained upon her owners, unless contrary proof 
is adduced showing ordinary care and dili- 
gence. I have searched the testimony in this 
case in vain to find any act of carelessness 
or negligence on the part of the captain of 
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the Neaffie. On the contrary, the proof 
shows, to state the result in the mildest 
form, reasonable care and diligence. No wit- 
ness speaks of any act done or omitted show- 
ing want of skill or care on the part of the 
Neaffie. 

Under this state of facts the Neaffie cannot 
be held liable for the damage sufEered by 
the flat and cargo, unless she is made respon- 
sible as a common carrier. The business of 
the Neaffie, as the evidence shows, is to tow 
flats and other water craft from one point to 
another in and about the harbor of the city 
of New Orleans. The hire for her services- 
varies according to the bargain made at the 
time the service is rendered. 

A common carrier is often defined to bet 
"One who undertakes foj- hire to transport 
the goods of such as choose to employ him 
from point to point." This definition is very 
broad, and in its application to facts is sub- 
ject to certain limitations. A better and 
more precise definition is, "One who offei's to- 
cany goods for any person between certain, 
termini or on a certain route, and who is- 
bound to carry for all who tender him goods 
and the price of carriage." 

Was the Neaffie a common carrier under 
either of these definitions? Chief Justice- 
aiarshall, in Boyee v. Anderson, 2 Pet. [27 
U. S.] 150, says; "The law applicable ta 
common carriers is one of great rigor. 
Though to the extent to whicb it has been 
carried, and in cases to which it has been ap- 
plied, we admit its necessity and its policy, 
we do not think it ought to be carried fur- 
ther or applied to new cases." So "unless the 
case of steam-tugs towing boats and their 
cargoes can be brought sti-ictly within the 
definition of common carriers, I am not dis- 
posed to apply to them, the great rigor of the- 
law applicable to common carriers. 

Can it be said that the tug-boats plyhag in 
the harbor of New Orleans undertake to 
transport the goods found on the water craft 
which they take in tow? It appears to me- 
that it is the boat in which the goods are< 
put that undertakes to transport them. The- 
tug only furnishes the motive pow«*. It is- 
like the case of the owner of a wagon laden 
with merchandise hiring another to hitch his 
horses to the wagon to draw it from one point 
to another, the owner of the wagon riding in. 
it, and having charge of the goods. In such, 
a case, could it be claimed with any show^ of 
reason that the owner of the team was a 
common carrier? The reason of the law 
which imposes upon the common carrier such 
rigorous responsibility fails in such a case. 

The tug-boats plying in JTew Orleans har- 
bor do not receive the property into their- 
custody, nor do they exercise any control 
over it other than such as results from the 
towing of the boat in which it is laden. They 
neither employ the master and hands of the 
boat towed, nor do they exercise any author- 
ity over them beyond that of occasionally re- 
quiring their aid in governing the flotilla.. 
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The boat, goods and other property remain in 
charge and care of the master and hands of 
the boat toTred. In case of loss by fire or 
robbery, ■without any actual default on the 
part of the master or crew of the tow-boat, 
it can be hardly contended they -would be 
answerable, and yet carriers would be an- 
swei-able for such loss. 

That tow-boats are not common carriers 
has been held in the following cases: Caton 
V. Rumney, 13 Wend. 387; Alexander v. 
Greene, 3 Hill, 9; Wells v. Steam Nav. Co., 
2 Comst. [2 N. Y.] 204; Pennsylvania, D. & 
Md. Steam Nav. Co. v. Dandridge, 8 Gill & 
J. 248; Leonard v. Hendriclsson, 18 Pa, St 
40. 

In Vanderslice v. The Superior [Case No. 
16,848], Mr. Justice Kane held a steam tow- 
boat liable as a common carrier; but when 
the case came before the circuit court, Mr. 
Justice Grier said he could not assent to the 
doctrine. 

I am aware that a contrary doctrine has 
been applied by the supreme court of Louisi- 
ana to steam-tugs towing between the city of 
New Orleans and the mouth of the Missis- 
sippi river. These tow-boats are distinguish- 
able from those plying in the harbor of New 
Orleans; but if it were otherwise, I tliint 
the weight of authority and reason is with 
those who hold tow-boats not to be common 
carriei-s. 

Holding, then, that the Neaffie was not a 
common carrier, and that she was bound only 
for ordinary diligence and care, and that the 
testimony shows such diligence and care on 
the part of the master of the Neaffie, it fol- 
lows that the libel must be dismissed at the 
costs of the libelant. The cross libel of 
claimants, not being supported by any proof, 
is also dismissed. Libels dismissed. 



Case ISTo. 10,064. 

NBAFIE et al. v. GHBESBBROUGH. 

[14 Blatchf. 313.] i 

Circuit Court, E. D. New York. Sept. 11, 1877, 

Reference — Conclusivejiess of Report — Judg- 
ment Entered— Ne"w Trial. 

An order of reference, made on consent, in 
an action at law, provided that the cause be re- 
ferred to H. to hear and determine all the is- 
sues thereof, and that the report of the referee 
have the same effect as a judgment of the court, 
and that, on filing such report with the clerk 
of the court, judgment be entered in conformity 
therewith, "die same as if the cause had been 
tried before the court." On the report, judg- 
ment was entered for the defendant, for costs. 
Tlie plaintiff moved for a stay of proceedings, 
under section 987 of the Revised Statutes, with 
a view of applying to the court to grant a new 
trial: Beld, that the court had no power to 
grant a new trial. 

[Distinguished in Robinson v. Mutual Benefit 
Life Ins. Co., Case No. 11,961.] 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



[This was an action by Jacob G. Neafie and 
others against Charles A. Cheesebrough.] 

Augustus C. Fransioli, for plaintiffs. 
Frank B. Blackwell, for defendant 

BENEDICT, District Judge. This ease 
comes before the court upon a motion for a 
stay of proceedings, after judgment entered. 
The case, which is an action at law, was I'e- 
f erred by consent, and has been heard and de- 
termined by the referee. Upon the referee's 
report, judgment has been entered in favor 
of the defendant for $155.80, costs. The 
plaintiffs desire to apply to the court to grant 
a new ti-ial, and, for that purpose, now move 
for a stay of proceedings, under section 987 
of the Revised Statutes. The defendant ob- 
jects to the stay, upon the ground that the 
court has no power to grant a new trial after 
judgment entered upon the report of a ref- 
eree, made upon such a consent as was given 
in this ease. 

The objection of the defendant appears 
to be well taken. The consent under which 
the reference was ordered, and to which the 
order of reference conforms, provides, that 
the cause be referred to Henry E. Howland, to 
hear and determine all the issues thereof, and 
that the report of the referee have the same 
effect as a judgment of the coiurt According 
to this consent and ordei", the decision of the 
referee, and not the decision of the judge, 
is tO! determine the judgment to be entered. 
That such a reference may be made has been 
expressly decided by the supreme court (Heck- 
ers V. Fowler, 2 Wall. [69 U. S.] 123); but I 
find no authority to grant a new trial after 
judgment has been duly entered upon the re- 
port of a referee authorized to hear and de- 
termine the cause. 

It is supposed by the counsel for the plain- 
tiffs that section 987 of the Revised Stat- 
utes confers upon the court the power to 
grant a new trial after judgment, in all cases 
when the trial is by the court, and he con- 
tends, that, inasmuch as, in this case, the 
consent and order of reference provide, that, 
on filing the report of the refei-ee with 
the clerk of the court, judgment shall be 
entered in conformity therewith, "the same 
as if the cause had been tried before the 
court," therefore, the power to grant a new 
trial after judgment exists here, by virtue of 
section 987. But, this provision in the con- 
sent and order merely relates to the action 
of the clerk in entering judgment as of course, 
upon the referee's report without application 
to the court. It does not change the character 
of the proceeding, nor make the trial other 
than a trial before a referee instead of the 
court It cannot have the effect to bring 
the case within the scope of section 987, for, 
plainly, there has been neither a verdict nor a 
finding of the com't upon the facts. 

My conclusion being that the court has no 
power to grant a new trial, it follows that 
the stay asked for cannot be granted. 
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JS'BAPIE, The JACOB G, See Case No. 7,150. 

NBAIi, In re. See Case No. 1,406. 

NBAIi V. BEOKWITH. See Case No. 1,406. 



Case mo. 10,065. 

NEAL V. GREEN. 

[1 McLean, 18.] i 

Circuit Court, D. Tennessee. June Term, 1829.2 

■CoDBTS — Federal Practice — Force of State 

Deoisious— Different Construction 

BY Supreme Court. 

1. The courts of the United States adopt as a 
rule of decision, the settled construction of the 
statutes of the state, by its supreme court. 

2. But where the supreme court of the Unit- 
ed States have maturely adopted such construc- 
tion, and the state court afterwards gives a dif- 
ferent construction of the same statute, it is 
deemed more respectful to the supreme court of 
the Union, for the circuit court to hold their de- 
cision as binding, until the question shall be re- 
viewed in that court. 

3. The rule adopted, however, requires the 
courts of the United States to follow, in the con- 
struction of statutes, the supreme court of the 
state. 

[This was an action in ejectment by Henry 
Neal against Asa Green for possession of 
certain real estate.] 

Mr. Wasbin^on, for plaintifi?. 
Craighead & Yerger, for defendant 

OPINION OP THE COURT. The plain- 
tifiC has brought his action of ejectment to re- 
cover possession of a certain tract of 640 
acres of land; and the defendant sets up 
the statute of limitations in .bar of the action. 
The lessor of the plaintiff has shown a regu- 
lar deduction of title from the patentee to 
himself; and the defendant exhibited a deed 
for the same land from Andrew Jackson to 
Dillon, and introduced evidence conducing 
to prove that persons claiming imder and 
for Dillon, had held possession adverse to the 
plaintiff more than seven years before the 
commencement of the suit. To decide this 
case, a construction of the statute of limita- 
tions of 1815, of North Carolina, adopted by 
Tennessee, and one passed by Tennessee in 
1797, must be given. The first statute pro- 
vides "that no person or persons, or their 
heirs, which hereafter shall have any right 
or title to any lands, tenements, cv heredita- 
ments, shall thereunto enter or make claim, 
but within seven years thereafter his, her or 
their right or title shall descend or accnie; 
and, in default thereof, such person or per- 
sons so not entering or making default, shall 
be utterly excluded and disabled from any 
entry or claim thereafter to be made." And 
also that "all possessions held without suing 
such claim as aforesaid, shall be a perpetual 
bar against all, and all manner of persons 
whatever, that the expectation of heirs may 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Reversed in 6 Pet (31 U. S.) 291.] 



not in a short time leave much land un- 
possessed," &c. The act of 179T provides 
that in order to settle the "true construc- 
tion of the existing laws respecting seven 
years possession" "that in all cases wherever 
any person or persons shall have had seven 
years' peaceable jpossession of any land by 
virtue of a grant or deed of conveyance 
founded upon a grant and no legal claim by 
suit in law shall be set up to said land within 
the above term, that then and in that case 
the person or persons so holding possession 
as aforesaid, shall be entitled to hold pos- 
session in preference to all other claimants," 
&c. 

The question here is, whether as the de- 
fendant has failed to show that the deed 
under which he holds possession, is con- 
nected with a grant, he brings himself within 
the provisions of the statute. And the coun- 
sel for the plaintiff refers to the case of Pat- 
ton V. Easton, 1 Wheat [14 U. S.] 446, and 
the case of Powell v. Harman, 2 Pet. [27 
U. S.] 340, as conclusive of the question. 
The supreme court in the first case say, "it 
has been decided that a possession of seven 
years is a bar only when held under a grant 
or a deed founded on a grant." The deed 
must be connected with the grant This 
court concurs in that opinion. A deed can- 
not be "founded on a grant" which gives a 
title not derived In law or equity from that 
grant; and the words founded on a grant are 
too important to be discarded. The de- 
cision of the case referred to in 2 Pet 340, 
is in accordance with this one; and we think 
both decisions carry out and give effect to 
the intention of the legislature. Indeed, the 
language of the act of 1797, would seem to 
admit of no other construction. The im- 
portant words "founded upon a grant," being 
used in connection with the deed, would 
seem to require proof of the grant, as well 
as of the deed, and that they should be con- 
nected by Intermediate conveyances. But it 
is insisted that since the decisions of the 
supreme court under this statute, the su- 
preme court of Tennessee have by several 
adjudications, settled the construction of 
these statutes, that it is not necessary to 
show a grant or a title connected with a 
grant, by a person who claims the benefit of 
the statute. That the statute only requires 
the party who sets up the statute as a bar, 
to show a deed for the laud, and that it has 
been granted. This appears now to be the 
settled construction of the statute, and the 
supreme court of the United States must 
adopt it, under their rule to follow the con- 
struction of a state statute which has been 
given by the supreme court of the state. 
And, although in this instance it may re- 
quire of the supreme court of the Union, to 
give a different construction of these stat- 
utes from what they have given in the cases 
cited; they must adhere to the rule. 

It is important that there should be but 
one rule of property in a state, and if this 
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rule depends upon the construction of a 
statute of the state, as in the present case, 
it must tie adhered to hy the supreme court 
of the United States, under all the modifica- 
tions which may he giyen to it by the su- 
preme court of the state. But, nowithstand- 
ing this view, we thinli it would be more 
respectful for this court to consider them- 
selves bound by the construction which has 
been given to those statutes by the supreme 
court of the United States, in order that the 
case may be brought before that tribunal 
for another adjudication. We, therefore, in- 
struct the jury that according to the present 
state of decision in the supreme* court of the 
United States we cannot charge that de- 
fendant's title is made good by the statute 
of limitations. 

The jury found the defendant guilty of the 
trespass and ejectment in the declaration stated, 
and a judgment was entered on the verdict. 

A writ of error was brought on this judgment, 
and it was reversed on the ground above sug- 
gested. 6 Pet. [31 U. S.] 291. 



NEAL (RAILROAD CO. v.). See Case No. 
11,534. 



Case 'No. 10,066. 

In re NEALE. 

rS N. B. R. 177 (Quarto, 43); i 1 Am. Law T. 
Rep. Bankr. 295.] 

District Court, D. North Carolina. 1869. 

Ba^tkruptct — Registration op Deed of Assign- 

JIENT — COXSTITDTIONAL LaW. 

1. Under the grant of power to frame "a 
uniform system of bankruptcy," congress has 
full authority to make such regulations in regard 
to the probate of deeds of assignment as it may 
deem best for carrying out the purposes of the 
law, without regard to the state laws regulating 
the registration of deeds. 

2. Under the bankruptcy law of 1867 (section 
14, cl. 61), a register of deeds in South Carolina 
must admit to probate a deed of assignment exe- 
cuted under the bankrupt law, upon a certificate 
of the clerk of the federal district court that the 
same is a copy of the assignment on file in his 
office, without requiring the same to be proved 
before a clerk of the superior court of the state, 
as required by the state laws. 

[Cited in Taylor v. Irwin, 20 Fed. 617.] 

By R. F. LEHJIAN, Register: 

I, R. F. Lehman, one of the registers of 
said court in bankruptcy, do hereby certify 
that in the course of the proceedings in said 
matter before me the following question arose 
pertinent to said proceedings, viz.: I had 
been notified by W. M. Pippin, the assignee 
of Charles E. Neale, bankrupt, that the pro- 
bate judge of the county of Edgecombe re- 
fuses to admit to probate the assignment exe- 
cuted by me, under the 14th section of the 
United States bankrupt act [of 1867 (14 Stat. 
522)], to him, as assignee, upon the ground 
that the register must appear before a judge 



1 [Reprinted from 8 N. B. R. 177 (Quarto, 
43), by permission.] 



of probate and acknowledge his signature. 
This the register declines to do, for the rea- 
son that in his opinion this preceding is un- 
necessai-y, and the state officer is bound to 
admit the deed to probate without it. Sec- 
tion 14, general clause 46, provides that the 
register shall (where there is no opposing 
interest), by an instniment under his hand, 
convey to the assignee all the estate, real 
and personal, of the bankrupt. General 
clause 61 provides that the assignee shall, 
within six months, cause the assignment to 
him to be recorded in every registry of deeds 
or other office within the United States, where 
a conveyance of lands owned by the bank- 
rupt ought by law to be recorded. The as- 
signment of banknipt's effects is an official 
act, conveying property held by a judicial offi- 
cer of the United States in trust to an as- 
signee under authority of an act of congress. 
The mode Of assignment is such as to make 
it a record of the court. It is not the record 
of a state court requiring to be exemplified, 
under the act of congress of May 26th, 1790, 
but of a United States court, which authenti- 
cates itself. In the case of Pepoon v. Jenkins, 
2 Johns. Cas. 119, a record of a court of the 
United States was offered in the supreme 
court of New York, and upon issue joined 
upon a plea of nul tiel record was held suffi- 
cient, though it was merely certified by the 
clerk as a copy under the seal of the court. 
In this ease the deed is under the hand oi 
the register and the seal of the court. In- 
dependently of the common law on the sub- 
ject, under G. O. 54, even a certified copj 
under the seal of the court is conclusive,— a 
portion of the original. The assignment then 
is a record of the United States district court, 
is conclusive evidence in the foi-m in which it 
now stands of the transfer of the bankrupt's 
assets in all courts, and should be ordered to 
be registered by the probate judge. 

The provisions of the Code of Civil Pro- 
cedure in relation to the probate of deeds 
is clearly not intended to refer to official 
deeds of the officers of the courts. Nor, if 
it were so intended, is it conceived that the 
state could affect the operation of the bank- 
rupt act. The registration of the assignment 
is clearly necessary to the proper working 
of the act. If the state could prescribe the 
nature of proof of its execution, it might make 
it so difficult as to practically be impossible. 
This is evident when it is considered tha 
prior to the late amendments to the Code it 
would have been, if the view which is taken 
by the probate judge is correct, necessary 
for the register, in each case of an assign- 
ment which conveyed property in any county 
in the state, to go personally to that countj 
and acknowledge the ^eed. I therefore can- 
not, as register, perform the supei-fluous act 
of acknowledging the deed. If the probate 
judge declines to admit the assignment to 
probate, his decision can be reviewed by a 
judge of the supreme court. It is therefore 
deemed unnecessary to intimate an opinion 
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as to any remedy which may he had in the 
premises through the United States authori- 
ties, but the delay consequent upon a pro- 
ceeding hefore the state courts might pre- 
vent the due registration of this deed with- 
in the six months. It is therefore conceived 
that an order might issue directly from the 
district judge to the probate, judge of said 
county, commanding him to do what the law 
requires. 

BROOKS, District Judge. The question 
presented by the certificate of Mr. Register 
Lehman in this case is whether the deed of 
assignment executed to the assignee by the 
register (there being no opposing interest), 
and the same duly certified by the clerk un- 
der the seal of the court, should be proved 
before a clerk of the superior court, and be 
by him certified, and ordered to be registered 
according to the provisions of the law of 
North Carolina in relation to deeds executed 
by private parties, before the same can be 
registered. I have examined carefully the rea- 
sons assigned by the register for the opinion 
expressed by him, and fully concur in both 
his reasoning and conclusion. I have no 
doubt but tbat congress of the United States 
has full power, in framing "a uniform system 
of bankruptcy," to adopt such provisions as 
it may think proper in regard to the pro- 
bate of any deed or assignment that may 
become necessary in carrying out the pur- 
poses of the law. Much importance should 
be attached to that expression "uniform sys- 
tem through the United States." All of the 
states, I believe, have their bankrupt or in- 
solvent laws; but these are not respected be- 
yond the limits of the state passing such law, 
and the reason why they are not respected 
beyond the limits of the state passing them 
is that there is no uniformity in the system 
of the state bankrupt laws; many of them 
resembling each other in many respects, no 
two alike in every respect, hence no two with 
the same system. It could not properly be 
contended that congress, under the power ex- 
pressly delegated by the constitution, could 
pass one system of bankruptcy laws to be in 
force in one state, and altogether another and 
a different system to be in force in another 
state. Indeed, if there were any essential 
differences, it would not conform to that im- 
portant requirement. It would not be "a 
uniform syst«m." The contrary might pos- 
sibly be contended for if the power to pass 
a bankrupt law by congress was claimed as 
a constructive or implied right. But, when 
the power is expressly given, it excludes any 
implied power, and, when a particular system 
is prescribed, it effectually excludes any other 
system than the one provided. Then the 
only system of bankruptcy laws which con- 
gress has the power to pass is a uniform one, 
— one which requires the same acts and same 
duties from the officers appointed to execute 
the law in all the states, and producing the 
same general results in ail the states, with- 
17FED.CAS. — 80 
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out regard to the important differences ex- 
isting in the laws of the different states. 

If, in preparing and passing the present 
system of bankrupt laws, congress has omit- 
ed to make any provision in regard to ex- 
ecuting and registering the conveyances or 
assignments required, I would readily hold 
that the state laws should be conformed to. 
If I am not altogether wrong in the views I 
have expressed, then the only question re- 
maining to be considered is whether the bank- 
mptey act prescribes the forms to be ob- 
served in executing and preparing this in- 
strument (the assignment) "to be recorded In 
every county or registry in the United States 
in which lands of the bankrupt are situate." 
I think the act already so provides. The ob- 
ject in requiring the assignment to be re- 
corded is not to vest a title in the assignee, 
for he has title, though the assignment might 
never be recorded. The assignee may use it 
as evidence of his title in the courts, though 
the same may not have been registered. In 
this an assignment under the provisions of 
the bankruptcy act is essentially different 
from a deed or assignment (though absolute) 
made under the provisions of the laws ot 
North Carolina. Under the latter, registi'a- 
tion is necessary to the perfecting the title, 
though the deed be absolute. But the pur- 
pose in requiring the assignee to "cause the 
assignment to be recorded in every county 
or registry in the United States in which 
lands of the bankrupt are situate" is that 
eveiy purchaser of land at an assignee's sale 
may have recourse to a certified copy from 
such registiy, as a link in his claim of title 
in any suit he may bring for the possession, 
or in any suit in respect to the property 
which he, or his heirs, or others claiming 
under him, may desire to bring thereafter. 
Registration is necessaiy for the safety of 
such purchaser, for there is but one original 
assignment, which is filed in the district 
court- clerk's office. It might be destroyed or 
lost, and often most inconvenient to have 
x-ecourse to. Where this law is observed the 
loss of the original would work no damage, 
or woi'k inconvenience to the purchaser or 
any other claiming under him, for they have 
recourse to a "certified copy" from the regis- 
try convenient, and which the act declares 
"shall be evidence thereof in all courts." It 
seems to me that any other conclusion would 
not be sustained by the language or the clear 
meaning of the act. In the 1st paragraph 
of the 14th section, after providing that the 
assignment shall be made by the judge or 
register, we find the following: "And there- 
upon by operation of law the title to all such 
' properly and estate, both real and personal, 
shall vest in the assignee." There is nothing 
preceding this language in regard to regis- 
tration. Then what do we find subsequently 
in the same section to sustain the view that 
registration is not necessary to perfect the 
title of the assignee, and also that there is- 
no other probate contemplated as necessary 
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than the attestation of the clerk and affixing 
his seal of office. That this means the clerk, 
of the district court of the United States there 
can scarcely be room for doubt. After de- 
claring that the assignee may sue for and 
recover the estate, prosecute and defend all 
suits in which the bankrupt may be a party, 
Tve find the following: "And a copy duly 
certified by the clerk of the court under the 
seal thereof of the assignment made by the 
judge or the register (as the case may be) 
to him as assignee, shall be conclusive evi- 
dence of his title as such assignee to take, 
hold, sue for, and recover the property of the 
bankrupt." And to show further that no 
other proof or probate of the assignment ap- 
pears to have been made in this case is 
necessary, I refer to the language of that 
paragi-aph of the 14th section which relates 
directly to registering the assignment. It is 
as follows: "And shall within sis months 
cause the assignment to him to be recorded 
in every registry of deeds," &c. If the law 
had contemplated proof as required by the 
state laws, is it not most likely the words 
proved and recorded would have been used? 
My opinion is that such assignment does 
not require to be proved before a clerk of the 
superior court, or his certificate, to prepare 
it for registration, but that registers of deeds 
must record the same upon a certfficate of 
the clerk of the district court that the same 
is a copy of the assignment on file in his 
office, with his seal affixed, upon demand that 
same shall be recorded, and a tender to him 
of the fees allowed him for such service by 
the laws of the state. Let this be certified 
to Mr. Register Lehman. 



NEALB (BANK OF WASHINGTON v.). 
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Case No. 10,067. 

NEALE T. CONINGHAM. 
[1 Cranch. C. 0. 76.] i 

Circuit Court, District of Columbia. March 

Term. 1802. 

Witness — Inceimikation — Objection before 

Being Swohn. 
Witness who cannot testify in a cause with- 
out criminating himself shall not be sworn. 

Trespass, for assault and battery, and false 
imprisonment. 

Mr. Peacock, for plaintiff, produced Rich- 
ard Spaulding, to prove that the plaintiff was 
arrested and confined in prison upon a ca, sa. 
issued by the defendant as a justice of the 
peace for Washington county, on the 28th 
of March, 1801, on a judgment rendered by 
Amariah Frost, a justice of the peace of 
Piince George's county, on the 24th of Sep- 
tember, 1800. The witness objected to being 
sworn because he was the constable who serv- 
ed the ca. sa., and also the jailor who kept 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



the plaintiff in confinement, and his testimony 
would criminate himself. 

THE COURT refused to compel him to be 
sworn. 

CRANCH, Circuit Judge, contrfi.. It is not 
an objection to his being sworn, but is a 
good reason for his refusing to answer any 
question which may criminate himself. 



, Case No. 10,068. 

NEALE V. HILL. 

[1 Cranch. C. C. 3.] i 

Circuit Court, District of Columbia. April 
Term, 1801. 

Evidence — Stamp Act — Receipt — Note fo« 
Secdkitt of Monet. 
A receipt for hogshead staves to be paid at a 
certain price is "a note for the security of mon- 
ey" within the stamp act of 1797 [1 Stat 527]. 

Assumpsit for goods sold and delivered. 
Non assumpsit, and issue. 

THE COURT, considering the following 
note as "a note for the security of money," 
refused to suffer it to go in evidence to the 
jury, because it was not stamped according 
to the act of 6th July, 1797, §§ 1, 13 (1 Stat 
527). 

The note was in these words, viz.: "Alexan- 
dria, December 15, 1798. Received of Mr- 
Thomas Carberry sis hundred and fifty cart 
white-oak hhd. staves, at the rate of twenty 
dollars per thousand, and eighteen hundred 
barrel staves, at ten dollars per thousand, 
the which I promise to pay the said Thomas 
Carberry, or order, in all the month of April 
next ensuing. Witness my hand, day and 
date above written, George Hill." Indorsed: 
"December 15th, 1798. Pay the within to 
Joseph Neale or order, and his receipt shall 
be good against Thomas Carberry." 



Case l^o, 10,069. 

NEALE et al. v. JANNEY. 

[2 Cranch. 0. 0. 188.] i 

Circuit Court, District of Columbia. Nov. 
Term. 1819. 

Banks and Banking — Private Institution — 
Lien on Stook. 
The private banlcing institulion, known by 
the name of the Union Bank of Alexandria, had 
not before it obtained its charter, any specific 
lien on the stock of its stockholders. 

This was a special action upon the case, 
brought by the plaintiffs [Christopher Neale 
and others] as assignees of Gerrard Plum- 
mer, survivor of the firm of Jerome & Ger- 
rard Plummer, against the defendant [John 
Jaimey], as president of the Union Bank of 
Alexandria, for not transferring to the plain- 
tiff 600 shares of the stock of that bank, 
which J. and G. Plummer had assigned to him 
in trust to secure payment of 2,000 dollars 
loaned to them by the bank, the plaintiffs 
having tendered that sum in full to the de- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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fendant as president of the bank, who re- 
fused to transfer the stock because the Plum- 
mers were indebted upon other notes discount- 
ed by the bank for their accommodation. The 
assignment to the defendant was made on 
the 31st of May, 1816. The note which was 
secured by it feU due on the 21st-24th Janu- 
ary, 1817. Jerome Plummer died on the 31st 
of December, 1816. The assignment by Ger- 
rard, the survivor, was made by a deed of 
trust duly executed, acknowledged, and 're- 
corded, dated the 8th of January, 1817. The 
tender of the 2,CXK) dollars by the plaintiffs 
to the defendant was on the 8th of February, 
1817, before which day the other notes which 
had been discounted! by the bank for the ac- 
commodation of the Plummers, to the amount 
of 5,500 dollars, had become payable and 
were impaid. The cibarter was granted March 
3d, 1817. By the 4th article of the associa- 
tion, it was declared that, "every stockhold- 
er may sell and transfer his stock in the said 
bank, or any part thereof, at his pleasure, 
not being less than one complete share or 
shares, the transfer being made in the banic 
books in the presence and with the approba- 
tion of the proprietor or his lawful attorney." 
The assignment to the plaintiffs was not made 
on the books of the bank, but was contained 
in a general deed of assignment of all the 
effects of the firm of Jerome & Gerrard 
Plummer. By the 11th section of the act of 
congress of the 3d of March, 1817 (3 Stat 
383), which incorporated the bank, it is en- 
acted that the shares shall be transferable 
only on the books of the bank; but all debts 
actually due and payable to the bank (days 
of grace for payment being passed), by a 
stockholder requesting a transfer, must be 
satisfied before such transfer shall be made, 
until the president and directors shall direct 
to the contrary. 

These facts being found by a special ver- 
dict, the case was argued by Mr. Taylor, for 
plaintiffs, and Mr. Swann, for defendant. 

THE COURT at November term, 1820 
(THBUSTON, Circuit Judge, absent), render- 
ed judgment on the special verdict for the 
plaintiff, observing that the rights of all the 
parties were fixed before the charter, and that 
until the charter the bank had no general 
lien on the stock of individual stockholders. 



NBALB (JONES v.). See Case No. 7,483. 
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Case Wo. 10,070. 

NEALE V. MINIFIE. 

[2 Cranch. 0. C. 16.] i 

Circuit Court, l5istrict of Columbia. Dec. 
Term, 1810. 

■PAI.SE ImPRISOKMBNT — JUSTICE OP PBACE — MaWCE. 

A Justice of the peace is not liable in an action 
■ot false imprisonment under an illegal warrant 
issued by him, unless it be issued n^aliciously. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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This was a motion for a new trial on the 
ground of misdirection of the jury, by the 
court, at the last term, in instructing the jury 
that it was not necessary for the plaintiff to 
prove malice, in an action against the de- 
fendant, a justice of the peace, for false im- 
prisonment, the justice having committed the 
plaintiff for profane swearing, and making a 
disturbance in the market. 

THE COURT (nem. con.) granted the new 
trial, being satisfied that a justice of the 
peace is not liable in an action for false im- 
prisonment, for issuing an illegal warrant on 
which the plaintiff is imprisoned; unless it be 
done maliciously. 



Case IsTo. 10,071. 

NEALE V. PBXTON- 

[2 Cranch, C. C. 313.] i 

Circuit Court, District of Columbia. May 
Term, 1822. 

IfoTES — Indorsement — Demasd on Maker — 
WnEN TO BE Made— Insolvency op Maker. 

Demand of payment on the 5th of July, of a 
note due on the Ist-^th of July, is too late to 
charge the indorser, and the insolvency of the 
maker will not excuse the delay. 

Assumpsit against the indorser of a prom- 
issory note. The note was put into the Bank 
of Potomac for collection, and fell due on 
the lst-4th of July. The note was not giv- 
en out, and no demand of payment was made 
on the maker of the note until the 5th of 
July. The maker was insolvent 

THE COURT (THRUSTON, Circuit Judge, 
absent,) said it was too late, and that the in- 
solvency of the maker did not excuse the 
delay. 



NEALB (QUEEN v.). See Case No. 11,504. 

NEALB (UNITED STATES v.). See Case 
No. 15.859. 

Case No. 10,072. 

NEALE V. WALKER. 

[1 Cranch, C. O. 57.] i 

Circuit Court, District of Columbia. Jan. 
Term, 1802. 

Pleading at Law— General Issue- Statute op 
Limitations. 
The defendant cannot avail himself of the 
statute of limitations upon the general issue. 

Assumpsit for goods sold and delivered. 
Issue non assumpsit. 

Mr. Simms, for defendant, contended that 
under the act of Virginia of 1793, § 9 (Rev. 
Code, p. 115), every article which appeared in 
the plaintiff's account to be charged more 
than one year before the action brought, 
ought to be rejected by the jury; upon which 
Mr. Taylor, for plauitiff, moved the court to 
instruct the jury that they were not to re- 

1 [Repoarted by Hon. William Cranch, Chief 
Judge.] 
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gard the act of limitations, as it "was not 
specially pleaded. 

Mr. Simms, for defendant, contended that 
this act differs from common acts of limita- 
tion in that it was imperative to the jury. 
The seventh section enacts that all actions or 
suits founded upon any account for goods, 
■wares, and merchandise, "sold and delivered, 
or for articles charged in any store account, 
shall he commenced and sued within one 
year next after the cause of such action or 
suit, or the delivery of such goods, &c. and 
not after." The ninth section declares, that 
"to prevent a.ny doubt in the construction 
hereof, it is hereby declared, that the before 
mentioned limitation of one year, shall take 
place and be computed from the respective 
dates or times of delivery of the several aiti- 
cles entered or charged in any such account; 
and that all such articles as shall have been 
of more than one j'ear's standing when the 
action or suit was commenced, shall be dis- 
allowed and rejected, and verdict shall be 
given, or judgment rendered for no more than 
the amount of such articles as appear to have 
been actually charged or delivered within one 
year next before the commencement of the 
suit as aforesaid." 

But THE COURT decided that the time 
was not put in issue by the plea of non as- 
sumpsit; and the jury were only to try the 
issue joined, and so instructed the jury. 



NEALE'S ADM'E (DUFFY v.). See Case 
No. 4,119. 



Case No. 10,073. 

In re NEBB. 

[11 N. B. R. (1875) 289.] i 

U. S. District Court, B, D. Michigan. 

Bankruptcy — Proof of Debt — How Authenti- 
cated — Notarial Seal — Pkoof Taken before 
Attokxet for Creditor— Costs— Fees to No- 
taries. 

1. Ai proof of debt taken before a notary- 
public is not admissible unless authenticated 
by the official seal as well as the signature of the 
notary. It must appear from the impression of 
the seal, that it is the seal of the notary who 
employs it to authenticate his acts, 

[Cited in Re Port Huron Dry Dock Co., Case 
No. 11,293. Disapproved in Re Phillips, 
Id, 11,098.] 

2. Proofs of debt taken before the attorney of 
the creditor are not admissible. 

3. No fees are taxable as costs in the bank- 
ruptcy proceedings and entitled to prioritv of 
payment, under section 28 [of the act of 1867 
(14 Stat 530)], to notaries for taking proofs of 
debt. 

[In the matter of Henry Nebe, a bankrupt.] 
The register certified that a deposition tak- 
en before W. M. Lillibridge, a notary public, 
was offered as a proof of debt due A. G. 
Ellair & Co. The form of the jurat is: "Sub- 
scribed and sworn before me this 26th day of 

1 [Reprinted by permission.] 



I October, A. D. 1874. W. M. Lillibridge, no- 
tary public, Wayne county, Michigan." Be- 
low the signature is an impression on the , 
paper, in the usual form of an official seal, 
containing the words "Notaiy public, "Wayne 
county, state of Michigan." It not appearing 
that this was the official seal of the notary, 
and it being conceded that it was used in 
common by him and other notaries; and it 
appearing also that the notary was the at- 
torney of the creditor, the register declined 
to accept it as satisfactory, and therefore cer- 
tified the aviestions arising upon it into court 
for determination by the disti-iet judge. 

By HOYEY K. CLARKE, Register: The 
act amending the bankrupt act of June 22, 
1874, § 20 [18 Stat. 18G], authorizes notaries 
public to take proofs of debt against the es- 
tate of a bankrupt— "such proof to be certi- 
fied by the notary, and attested by his' signa- 
ture and official seal," On this provision sev- 
eral questions of practice ailse, which ought 
to receive an authoritative determination. 

First. The statute requires the act of the 
notaiy to be authenticated by his signature 
and his official seal. There is nothing from 
■which it can be inferred that one of these is 
of less importance than the other, and there- 
fore an authentication by either would be im- 
perfect without the other. But what is an 
"official seal"? A seal at common law was 
an impression upon wax. By statute in this 
state, and by statute or usage in many others, 
a scroll made with a pen will serve the pur- 
pose of a private seal. But this, so far as I 
know, has never been extended to coi-porate, 
or official seals. As regards these, it has 
required no little litigation to settle the ques- 
tion that an impression on wax is unneces- 
sary; but all the cases hold that an impres- 
sion on paper is indispensable. But an im- 
pression of what? Public seals— and a no- 
taiy's seal is "a public seal— are held to prove 
themselves. Is any stamp which a notary 
chooses to affix to his signature entitled to 
recognition as his official seal? Such a con- 
struction strikes me as a burlesque upon the 
provisions . of the act of congress, which 
makes both signature and seal necessaiy to 
the authentication of the notary's act. And 
if as a public seal it proves itself, must it 
not show on its face what it is that it proves; 
not only that it is a seal, but that it is the 
seal of a notary public; and in order to show 
that it is the seal of the notary who employs 
it, that it must bear his name. If it be ad- 
mitted that the seal in this case is the seal 
of a notary public, it is just as clearly the 
seal of every other of the notaries public, in 
number about one thousand, who hold office 
in the county of Wayne; and what then be- 
comes of the provisions of the law which 
require the notary's act to be attested by "his 
official seal"? In the case of Gage v. Du- 
buque & P. R. Co., 11 Iowa, 314, the court 
holds "that unless the name of a notary public 
and the state in which he acts are engraved 
upon his seal so that an impression can be 
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made therefrom, his seal would not be re- 
ceived as evidence." This was held to render 
Invalid a seal where a part only of it was 
written .and not impressed upon the paper. 
The court says in addition: "If a portion of 
the words necessary to be used in the body 
of the seal may be written, the whole may 
be." I do not see how this rule can be de- 
parted from, without introducing a laxity in 
practice which will defeat entu:ely the object 
contemplated by the statute, which requires 
a notary's act to be authenticated "by his offi- 
cial seal." 

Second. Accompanying the proof of debt 
in this case, is a letter of attorney addressed 
by the creditors to the notary who tools: the 
deposition, authorizing him to represent them 
at all creditors' meetings. It thus appears 
that the creditor made his proof of debt before 
his own attorney. In many courts, how exten- 
sively I am not prepared to say, an affidavit 
taken before the attorney of the party will 
not be allowed to be read. Proofs of debt 
in bankruptcy are something more than mere 
affidavits; the law requires that such a proof 
must be "satisfactory" to the officer who 
takes it (section 22) as well, as to the register 
who receives it Section 3, Act July 27, 1868 
[15 Stat. 228]. When it is remembered how 
large a proportion of clients swear to what- 
ever they are advised by their attorneys is 
proper, and how genei-al is the want of in- 
formation by creditors as to what is neces- 
sary to be averred in a proof of debt, it will . 
cei-tainly, I think, be found unwise to allow 
creditors to prove their claims before their 
own attorneys. The fact that the power is 
given by the act to notaries without exception, 
is no valid reason why the courts should not 
prescribe such limitations as are obviously 
proper. A notary, who is a member of a 
partnership, would not be allowed to take the 
proof of a debt due to his firm sworn to 
by his partner; and there is really less ob- 
jection to this, so far as an intelligent under- 
standing of the act by the creditor and the 
officer is concerned, than there would be to a 
proof taken before the attorney of the party. 
Third. There is still another question, which 
has become a practical one, relative to proofs 
of debts taken before notaries. General order 
30 provides that fees paid by creditors In es- 
tablishing their debts, are entitled to priority 
of payment under section 28 of the bankrupt 
act; and the question is, what sum shall be 
allowed to creditors for fees for taking proofs 
of debt by notaries. The fees of commission- 
ers for this sex-vice are fixed by law; the fees 
of registers are fixed by law and general 
order 30. No fee is fixed either by law or the 
genei-al orders for this service when rendered 
by a notary. The inference must be that no 
fee can be allowed to notaries unless some 
such general principle as this is applicable to 
the case, namely: that where an officer is au- 
thorized to perform a service, and no fee is 
specifically provided for his compensation, he 
may charge what he thinks the service worth, 
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or what other officers are allowed to charge 
for a similar service. It is nofto be denied 
that this view of the law finds many advo- 
cates among officers who are required to 
render service for which no specific com- 
pensation is provided; and it has, at least, 
a plausible show of justice in it. There are 
many services which a register, for instance, 
is required to render, and which are strictly 
clerical in their character— such as keeping 
dockets and ffiing papers— for which no fee 
has ever been allowed to him, with the single 
exception of filing proofs of debt, and the 
making of necessary copies of papers to be 
furnished to assignees, for which no fee has 
been allowed since the amendment of the 
general orders at the December term, 1871. 
To allow a compensation for these at the 
rate allowed to the clerk for similar sex-vices, 
on the ground that "congress never intended" 
that they should be performed gratuitously, 
would gx-eatly increase, it is true, the income 
of registers; but it would do it at the ex- 
pense of an abandonment of all definite rules 
for the taxation of these fees, and leave the 
compensation for a large class of sex-vices to 
be regulated entirely by the discretion of the 
officei-s rendering them. I cannot think that 
such a principle as this will find favor with 
the courts; and, therefore, that no fees can 
be allowed against a bankx-upt's estate" not 
expressly authox-ized by the banki-upt act, or 
the general orders of the supreme court. 

LONGYEAR, District Judge. The forego- 
ing conclusions of the register are approved. 



Case K"o. 10,074. 

In re NEBBXZAHL et al. 

[9 Ben. 243; i 17 N. B. R. 23.] 

District Court, S. D. New York. Nov. 15. 1877. 

BANKnuPTCY — Composition Refcsei) by Credxtob 
— JuDGsiEKT IS State Court— Injdkctiox 
TO Stat Prooeebixgs. 
1. N. was adjudged a banlirupt in February, 
1875. He was sued for a debt in a state court, 
in December, 1875. A composition including 
said debt was confirmed in March, 1S76. The 
creditor proved said debt in the composition pro- 
ceedings. He claimed that the debt was cre- 
ated by fraud and was not affected by the com- 
position proceedings. The composition was pay- 
able in three instalments, the last one in Sep- 
tember, 1876. The cash payment, and the notes, 
under the composition, were tendered to said 
creditor and refused. On the application of N., 
the entire amount of the composition for said 
creditor, in money, was deposited in this court, 
January 2d. 1877. N. had never obtained from 
this court any order staying the proceedings 
in the suit. Judgment was entered in it in 
December, 1876. After January 2d, 1877, N. 
applied to the state court for leave to set up 
the composition as a defence, but the application 
was refused. N. then applied to this court to 
enjoin said creditor from interfering with the 
property of N. for the indebtedness on the judg- 

1 [R^orted by Robert D. Benedict, Esq., and 
Benj, Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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ment: SeH, that this court had no power to is- 
sue such injunction. 
[Cited in Pupke v. Churchill, 91 Mo. 81, 3 S. 
W. 831.] 

2. The practice of the court of bankruptcy in 
England, in such a case, considered. 

[In the matter of Isaac Nebenzahl and Mon- 
tague S. Marks, bankrupts.] 
James Dunne, for bankrupts. 
Thomas M. North, for creditor. 

BLATCHFORD, District Judge. The bank- 
rupts, after the lapse of the full time provid- 
ed by the terms of a composition confirmed 
by this court in these proceedings, for it to be 
carried out, apply to this court to enjoin a 
creditor from prosecuting a suit against them 
in a state court, to recover a debt, the amount 
of which -was set forth, with the name and 
address of such creditor, in the statement 
filed in the composition proceedings. The 
creditor claims that the debt was created by 
fraud, and is not affected by the composition 
proceedings. The adjudication of bankrupt- 
cy was in February, 1875. The suit in the 
state court was brought in December, 1875. 
The compensation was fifteen cents on the 
dollar, and was confirmed in March, 1876. 
The creditor proved his debt in the composi- 
tion proceedings. The composition was paya- 
ble in three equal instalments, the last one 
in September, 1876. A cash payment of one 
instalment, and two notes for the other two 
instalments, according to the resolution of 
composition, were tendered to the creditor 
and refused. On the 26th of December, 1876, 
this court, on Ihe application of the- bank- 
rupts, made an order that they deposit with 
the clerk of this court the amount of the fif- 
teen cents on the dollar, which would be the 
paj'ment to such creditor according to the 
terms of the composition. This was due on 
the 2d of Januaiy, 1877. The bankrupts 
never obtained from this court any order 
staying proceedings in the suit in the state 
court. A trial of the suit in the state court 
was had by default, on tlie 11th of Decem- 
ber, 1876, and judgment therein was entered 
against the bankrupts, on the 14th of Decem- 
ber, 1876, for $1,343.99. Subsequently, and 
after the 2d of January, 1877, the bankrupts 
applied to the state coui-t to set aside the 
judgment, and allow them to file a supple- 
mental answer, setting up as a defence the 
proceedings in composition, and have a new 
trial, but the application was refused. There- 
upon this application is made by the bank- 
nipts to this court, for an injunction to re- 
strain the creditor perpetually from molest- 
ing or interfering with the bankrupts or their 
property, for or on account of said indebted- 
ness, or said judgment. 

The principles properly applicable to a case 
in the situation of the present one were de- 
fined by this court in Re Hinsdale [Case No. 
6,526]. Under those principles no injunction 
can be granted herein. 

It is urged, that a different rule ought to be 



applied to this case, where the bankrupts put 
in their answer in the suit in the state court 
before the composition proceedings had as- 
sumed such a shape that the composition 
could be set up in the answer as a defence, 
and where they were obliged to apply for 
leave to put in a supplemental answer, set- 
ling up the composition and its fulfilment, 
from that which would be applied to a case 
where the bankrupt could avail himself of 
the composition proceedings in his original 
answer. But, in the present case, the suit 
was not brought until ten months after the 
adjudication of bankruptcy, and there was 
abundant time for the bankrupts to obtain, 
before putting in an answer in the suit, the 
injunction of this court staying the suit tmtil 
the question of their discharge should be de- 
teiTnined. Moreover, the composition pro- 
ceedings were instituted in February, 1876, 
and the suit did not come up in the state 
court for trial until December, 1876, and 
there was abundant time, during those ten 
months, for the banki-upts to obtain from 
this court a stay of the suit because of the 
pendency of the composition proceedings. 

The question of the power of this court to 
issue an injunction in such a case as the 
present one, under the clause of the composi- 
tion statute which gives the court power, on 
motion made in a summary manner, to en- 
force the provisions of a composition, was 
discussed in Re Hinsdale [supra], and the 
conclusion arrived at was that no such pow- 
er exists. The practice of the English court 
of bankruptcy is invoked. Section 126 of the 
English bankruptcy act of August 9, 1869, 
(32 &, 33 Yict., c. 71), contains a like clause 
with our own statute, as to enforcing the pro- 
visions of a composition. But it is not under 
that clause that the English banki-uptey 
court enjoins suits after the time for fulfill- 
ing a composition has passed. It is under an- 
other provision of the English statute. Sec- 
tion 13 of the said act of August 9, 1869. pro- 
vides, that the bankruptcy court "may, at 
any time after the presentation of a bank- 
ruptcy petition against the debtor, restrain 
further proceedings in any action, suit, exe- 
cution, or other legal process against the 
debtor, in respect of any debt provable in 
bankruptcy, or it may allow such proceed- 
ings, whether in progress at the commence- 
ment of the bankruptcy, or commenced dur- 
ing its continuance, to proceed upon such 
terms as the court may think just." Rule 
260 of the English bankruptcy rules of 1870 
contains the same provision. It is on these 
provisions that the power of the English 
bankruptcy court is founded, to enjoin suits 
in other courts, and not on the power given 
to it to "enforce" the provisions of a compo- 
sitfon. See Ex parte Baum, 9 Ch. App. 673; 
Ex parte Lopez, 5 Ch. Div. 65. There is no 
like provision in our own statute. On the con- 
trary, from the restriction imposed by sec- 
tion 5106 on the power of the bankruptcy 
court to enjoin suits to recover debts, name- 
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ly, that the stay is to continue until that, 
court shall determine the question of dis- 
charge, the conclusion, by analogy, follows, 
that where there is a stay granted because 
of, and pending, a composition, it is to con- 
tinue only until the time when the debtor 
shall have had a full opportunity to carry out 
the composition according to its terms, or un- 
til the court refuses to confirm it. Of course, 
after that time no injunction should be grant- 
ed. In this case the bankrupts have had a 
full opportunity to carry out their composi- 
tion, according to its terms, in respect to this 
creditor. If the state court will not allow 
them to file a supplemental answer, setting 
up the composition in defence, the result, if 
not due to their fault and laches, is a mis-, 
fortune which this court cannot remedy. 
The state court was either right or wrong in 
its decision. If right, no wrong has been 
done. If wrong, relief must be sought in the 
way, if any, provided by the state laws. 
The application is refused. 



Case ISTo. 10,075. 

The NEBRASKA. 

[2 Ben. 500.] i 

District Court, E. D. New York. July, 1868. 

CoLiiisiox— Vessel Lying at Pier. 

Where a steamship was coming into pier 37, 
in the East river, in tlie harbor of New York, in 
tow of a tug, and, by the order of the pilot of 
the steamship, a movement of the tug was 
made which caused the steamship to swing 
against a schooner lying at the end of pier 39, 
so as to crush in a canal boat which lay between 
the schooner and the end of that pier, held, that 
it was the duty of the steamship to come in at 
pier 37 so as to avoid touching the vessels at pier 
39, and that she was responsible for the damage. 

[Cited in The Syracuse.- IS Fed. 829; Shields 
V. Mayor, etc., Id. 749.] 

In admiralty. 

Benedict & Benedict, for libellants. 

Owen, Nash & Gray, for claimants. 

BENEDICT, District Judge. These are two 
actions, which were tried together, brought by 
the owners of the canal-boat Sarah Ball, and the 
owners of certain cargo on board that boat, 
to recover the damages sustained by the re- 
spective libellants in a collision which occur- 
red at pier No. 39, in this harbor, on the 20th 
day of November, 1867. There is little or no 
dispute as to the facts, which are as fol- 
lows: The canal-boat lay at the end of pier 
No. 39. inside of a schooner, being there en- 
gaged in delivering her cargo of coal. The 
place was a proper place for her to lie; she 
was properly moored, and the evidence fails 
to show any fault on her part conducing to the 
accident which ensued. The steamer was 
bound to pier No. 37, in tow of a tug upon a 
hawser. When she was turning in the river, 
and as she was passing the pier at which 
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the canal-boat and schooner lay, the tide be- 
ing flood, an order was given by the pilot of 
the steamer to the tug, which had stopped 
her engine for a short time, to go ahead. 
Thereupon the tug started up, and by her 
action hauled the bow of the steamer some- 
what into the river, thereby causing the 
steamer's stern to swing in shore, and thei-e- 
by the steamer's starboard quarter, as she 
passed, came down upon the schooner with 
force enough to crush the canal-boat inside. 
The only question, discussed by the claimant 
was, whether the tug should not be the party 
held liable, inasmuch as her action caused 
the steamer to swing in upon the vessels at 
the pier. But the evidence fails to show 
that the tug disobeyed any order given by 
the persons in charge of the steamer, imder 
whose direction she was, while it does appear 
that, as the steamer was handled, she would, 
without the action of the tug, have touched 
the schooner, although it may be that she 
would in that case have done no damage. It 
was the duty of the steamer, having full con- 
trol of herself and of the tug, to come into 
her pier, No. 37, in such a way as to avoid 
touching the vessels at pier No. 39. The evi- 
dence fails to show any escuse for not doing 
so; and it is evident that the master of the 
steamer did not consider the action of the 
tug to have been such as to excuse the steam- 
er, from the fact which he himself states, that 
after the accident occurred, he went roimd 
to the schooner, inquired as to the damage 
done to her, and sent a man to repair it. This 
fact, together with the further circumstances 
that the answer does not allude to any fault 
or action of the tug as a cause of the collision, 
are decisive of the case. The decree must be 
for libellants, with an order of reference to 
ascertain the amount. 

[NOTE. Upon the coming in of the commis- 
sioner's report, exceptions were filed to the 
amount of damages allowed the owners of the 
Sarah Ball. The exceptions were overruled. 
Case No. 10,076.] 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



Case No. 10,076. 

The NEBRASKA. 

[3 Ben. 261.] i 

District Court, E. D. New York. May, 1869. 

Damages bx Collision — Vessel Sunk at Pier — 
Cost of Raising— Total Loss. 

Where a canal-boat, with a cargo of coal on 
board, lying at a pier in the harbor of New York, 
was struck by a steamship and sunk in thirty 
feet of water, and it was not possible to ascer- 
tain the amount of her injury as she lay, and 
her owner contracted to have her raised for 
§500, and she was raised and put upon ways, 
and then, on an examination and survey, it was 
found that she was not worth repairing, and she 
was sold at auction for $100: Edd, that the 
owner of the canal-boat was entitled to recover 
as damages the value of the boat as a total loss, 
deducting the sum for which she was sold, and, 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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in addition, tbe cost of raising the boat, and of 
putting her on the ways to be examined, after 
,she was raised. 

[Cited in The Mary Eveline, Case No. 9,211; 
The Havelah, 50 Fed. 334.] 

LThese were two libels against the steamship 
Nebraska, one by owner of canal boat Sarah 
Ball aud the other by owner of cargo on 
board the same, to recover damages for a 
collision. At the first hearuig of the case, 
the actions being tried together, a decree 
was rendered for the libellants. An order 
of reference was made as to the amount of 
damages. Case No. 10,075. The case is now 
heard upon exceptions to the commissioners' 
report as to the amount of damages allowed 
to the owners of the Sai-ah Ball.] 

Benedict & Benedict, for libellant 
Owen, Xash & Gray, for claimants. 

BENEDICT, District Judge. This case 
comes before the court upon exceptions to 
the commissioner's report of the amount of 
damages sustained by the libellant, by- 
reason of the sinking of his canal boat, the 
"Sarah Ball," In the collision with the Ne- 
braska, 

The boat when sunk was lying at the end 
of a pier in the harbor of New York, and 
had on board a cargo of coal. Where the 
vessel sunk the water was about 30 feet 
deep, and it was not possible to ascertain 
the extent of her injuries as she lay upon 
the bottom, but it was manifestly possible 
to raise her. A contract was accordingly 
made with a wrecking company to raise 
her for §500, aud she was thereupon raised 
and placed upon ways and examined. She 
was then found to be so much injured that 
the cost of repairing would exceed her value 
when repaix*ed, whereupon she was sold at 
auction for SIOO. 

The commissioner allowed the value of 
the vessel previous to the collision, (as a 
total loss,) less the proceeds of her sale, and 
in addition the expenses of raising her and 
placing her upon the ways. 

To this report the only serious objection 
taken relates to the allowance of the expenses 
of raising the vessel, and placing her upon 
the ways, and it is insisted, on the part of 
the claimant, that the raising of the vessel 
was at the risk of the party incurring the 
expense, and was not chargeable against the 
wrong doer, in addition to the value of the 
vessel, it having turned out that the vessel 
was not worth raising. In support of this 
position, the case of the Metropolis, decided 
by Judge Betts and affirmed by Mr. Justice 
Nelson, and also by the supreme court, is 
relied on as an authority. 

The law laid down in the case of the Metrop- 
olis [Banks v. The Metropolis, Case No. 
962], I do not conceive to be appUcable 
in the present case. In the case of the 
Metropolis, the vessel was sunk in the mid- 
dle of the Sound, some sixteen miles wide, 
and there was no reasonable ground for 



supposing that efforts to raise her would be 
attended with success. Here the vessel -was 
sunk at a pier, where it was known that 
she could be raised at an expense of 9.jOO; 
and when, until she was raised, it was im- 
possible to ascertain whether it would be ex- 
pedient to repair her or not. Under such 
circumstances, it seems to me that it was 
incumbent upon a prudent owner to have the 
vessel raised. The raising was a necessary 
proceeding to enable the libellant to de- 
termine his course as to her repairs, and to 
compute his loss, and he is entitled to be 
repaid the reasonable expense thereby in- 
curred. Such was the raling in the* ease 
of The Engineer, 1 Lush. 138. 

Furthermore, this vessel was sunk at a 
pier where she was an obstruction to the 
harbor of New York, She could not law- 
fully be permitted to remain where she was, 
and, if not raised by the libellant, might be 
removed by the commissioners of pilots at 
the expense of the libellant. Laws N. Y 
1860, e. 522. § 1. 

The libellant was, therefore, bound to raise 
her, and the expenses, to which he was put, 
became a part of the damages caused by tlie 
collision. The allowance of the expense of 
raising seems to me, therefore, to be cor- 
rect As to the expense of the ways, I am 
also of the opinion that it was a necessary 
expenditure, to enable the libellant to ex- 
amine his vessel, in order to determine his 
course as to repairs, and it is, therefore, 
properly allowed. 

The report must be confirmed. 



Case JJTo. 10,077. 

NEBRASKA v. POLLOCK. 
«aC""^ ^^ ^ s*^*e ease. See 23 Int. Rev. Kec. 



Case No. 10,078. 

The NED. 

[1 Blatchf. Pr. Cas. 119.] i 

District Court, S. D. New York, March, 1862. 

Prize— EsEMT's Property— Act July 18, 1861— 

OONSTITUTIOSALITT. 

Part of vessel condemned, under the sixth 
section of the act of July 18, 1861 (12 Stat. 257) 
as belonging to a citizen of the state in insurrec- 
tion. That act is constitutional. 

In admiralty. 

BETTS, District Judge. The libel of in- 
formation chatges that the collector of this 
port seized the schooner Ned, her tackle, &c., 
as forfeited to the United States under the 
provisions of the act of July 13, 1861, section 
6, as belonging, in whole or in part, to citizens 
of the United States in a state of insurrection. 
The libel was filed September 7, 1861. An 
amended libel, detailing more specifically the 
grounds of forfeiture, and alleging the vessel 

1 [Reported by Samuel Blatchford, Esq.] 
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to be the property of Ely Murray, of "Wil- 
mington, North Carolina, was filed November 
12, 1861. 

Elzey S. Powell intervened, September 9, 
1861, by sworn claim and answer, for him- 
self, Ely Murray and others, to the original 
libel, avowing that the persons named and 
others were in possession of the vessel at the 
time of the attachment thereof, and that they 
alone are the true and bona fide owners of 
the schooner. No further answer was inter- 
posed to the amended libel specifically, but 
all the claimants named in the former claim, 
of the fifth of November, 1861, filed extended 
answers and pleas, embodying six specific ex- 
ceptions, amounting to special demurrer, and 
also to a general issue to the libel. The aft- 
er-proceedings in the suit before this court 
imply that the merits of the case are sub- 
mitted for decision on the pleadings, with the 
addition of the exemplification of the register 
of the vessel offered in evidence by the dis- 
trict attorney. There is a technical incon- 
gruity between the language of the amended 
libel and the exceptions and demurrers, be- 
cause, from the dates of their presentations 
to the court the defensive allegations seem to 
precede the presentation of the information 
demanding the forfeiture of the property. 
This was all well known to the counsel for 
both parties on the argument of the cause 
and the submission of the points in contro- 
versy to the consideration of the court 

Accepting the pleadings as taking effect in 
their due order, and that the libellants pro- 
ceed for the forfeiture of the interest of Ely 
Murray, and remit all demands of condemna- 
tion against the interests of other part owners, 
it appears,' from the pleadings and the cer- 
tified copy of the registry found on board the 
vessel— 

1. That at the time of her seizure she was 
in possession of Ely Murray and his co- 
claimants, as owners thereof. 

2. It is alleged that she was owned in 
North Carolina, and that Murray was a resi- 
dent of that state. 

3. The information sets forth as facts all 
the particulars necessary to bring her within 
the provisions of the act of July 13, ISGl. 

4. The act itself, and the public acts of the 
government in relation to the existing Rebel- 
lion within the United States, afford judicial 
notice that the matter comes within the pur- 
view of that statute. 

5. In the opinion of the court, the act, if 
valid in law, authorizes and calls for the con- 
demnation and forfeiture of the interest of 
the rebel owners in the vessel, unless the 
statutory provisions are in violation of the 
constitution. 

6. This court, in the case of Mary McRae, 
held this enactment to be within the legis- 
lative competency of congress, and enforced 
its provisions. 

It is ordered that the exceptions to the suit 
be disallowed and overruled, and that the 
Judgment be entered in favor of the libel- 



lants, forfeiting one-fourth part of the said 
vessel and her tackle to the United States. 

The attorney of the United States having 
discontinued and remitted all claims in this 
suit for three-fourths of the value of the ves- 
sel and tackle, as belonging to loyal citizens 
of the United States, such amount of the pro- 
ceeds is ordered to be restored to the claim- 
ants thereof. 



Case ISTo. 10,079. 

NEEDERER v. BARBER. 

[2 Betts, 0. O. MS. 38.] 

Circuit Court, S. D. New York. May 25, 1843. 

Biixs AND Notes — Foreig^i Exchakge — Sop- 

PIClBNOr OP PitOTEST — NOTIOE — ACCEPTAKOE— 

Striking Out Subsequent Indoksemexts. 

[1. The protest of a foreign bill is sufficient if 
made in conformity to the law of the place 
where the dishonor occurred.] 

[2. Where the drawer of a bill, after it is 
drawn, gives the drawee notice not to pay it, 
presentation for acceptance and payment is 
waived.] 

- [3. A payee or indorsee of a bill in possession 
has a right to strike out subsequent indorse- 
ments, and recover against the drawee upon the 
special count, or give such bill in evidence un- 
der the money counts.] 

[This was an action by John Neederer 
against Andrew Barber on a foreign bill of 
exchange.] 

BETTS, District Judge. The declaration 
is on a foreign bill of exchange, by the payee 
against the drawer. A verdict was taken 
for the plaintiff subject to the opinion of the 
court, on the questions of law arising upon 
the facts in evidence. The defendant, after 
the bill was drawn, gave orders to the draw- 
ees not to pay it, and it was protested for 
non-acceptance at Metz in P'ranee, by a huis- 
sier, in the presence of two witnesses. Two 
points were taken upon the sufficiency of the 
protest: (1) That it must be made by a no- 
tary public; (2) that to render the protest by 
a huissier sufiicient the laws of France must 
be proved authorizing that officer to make the 
protest. The protest of foreign bills is suffi- 
ciently proved if made in conformity to the 
law of the place where the dishonor of the 
bill occurs. All the writers of authority on 
the subject concur in this general doctrine 
(Chit. Bills, Ed. 1833, pp. 362-490; Story, 
Bills, § 276, note 2), and by the laws of 
France the officer employed in this case was 
competent to make the protest (Code of Com- 
merce, Art. 173), if the court can regard that 
law, without its being proved as a fact be- 
fore them (3 "Wend. 173). The court does not 
intend to intimate any opinion that the French 
law may not be received in evidence in com- 
mercial questions, as the English is by the 
books supplying that proof in their own 
courts. The question of the sufficiency of 
the protest does not become material in this 
case, because the drawer by his own act ex- 
cused the payee from the necessity of pre- 



NEEDHAM (Case No. 10,080) 



[17 Fed. Cas. page 12743^ 



senting for acceptance or payment. The law 
is clear that if the drawer has no funds in 
the hands of the drawee, the holder need not 
present the bill, and accordingly in such 
case a protest is unnecessary (1 D. S. E. 
400^10; 2 r>. S. E. 713; Chitty, Bills, 207; 
2 Bearkl. 20; Read v. Wilkinson [Case No. 
11,611]; Baker v. Gallagher [Id. 768]; Valk 
V. Simmons [Id. 16,815]; [Skellern t. May] 
4 Cranch [8 U. S.] 141; 20 Johns. 146; 8 
Pick. S3; 16 Mass. 116), unless the di-awer 
had reasonable grounds to suppose the bill 
would be honored. A check on a bank, 
when the drawer has withdrawn his funds, 
need not be presented to found an action 
against him by the holder. 2 Nott & McC. 
251; 1 Hill, R. 56; Story, Bills, § 75; Bailey, 
192, 193. The want of funds may be shown 
by direct evidence or may be implied from 
the declarations or admissions of the party 
drawing the bill upon the ground of its being 
a waiver in law, or exonerating the holdei" 
from the necessity of presentment and notice. 
Smith, Merc. Law, 163; Bagley, Bills, 120; 
2 Phil. Ev. 34, 37, 39. The fraud that is 
imputed to a party who draws a bill without 
funds to cover it becomes direct and positive 
when he interposes and forbids the drawee 
to honor it. A presentment to a correspond- 
ent under directions not to accept would be 
idle, and certainly required upon no higher 
considerations than a presentment, when the 
holder knew the drawer had no funds with 
which to discharge the bill. The principle 
clearly applies, and we ai*e satisfied the ver- 
dict ought not to be disturbed for this cause. 
A technical question has been raised as 
to the effect and operation of the full in- 
dorsements written on the bill, and it has 
been strenuously argued that the holder must 
make his title under such special indoi-sement 
in order to maintain his action. The rule ap- 
plies to those only who must make title to 
the bill by means of the indorsements, and 
then, unless the first indorsement be blank, a 
holder cannot sustain an action without con- 
necting himself with a special indorser. The 
cases establishing and explaining that rule 
are stated by Chitty, Kent, and Story. Chit- 
ty, Bills, 170; 3 Kent, Comm. 89; Story, 
Bills, § 201. The holder is always permitted 
to disembarrass himself of all indorsements 
subsequent to that conveying the title to 
him, whether general or special, by striking 
them off the bill (Story, § 107), and of all 
anterior ones though several intermediate 
him and a general indorsement (lb.; 2 
Starkie, Ev. 246; Bailey, 213). This he is 
prevented doing as to antecedent indorse- 
ments only because they are indispensable to 
communicate title to him. Bailey, 313-315; 
4 Starkie, Ev. 246, 248. When the payee is 
holder, there is no reason why any after-in- 
dorsement should not be regarded as in 
blank in respect to him, for he does not recur 
to them for his title. He appears on the face 
of the bill a party in interest, and his posses- 
sion of the bill gives him the same right in 



respect to all parties succeeding him that the 
first or second indorser would have in regard 
to those posterior to their indorsers. Story, 
Bills, §§ 207, 208. The subsequent indorse- 
ments may be regarded as made by him for 
the purpose of collection, or his own agents, 
no proof of interest in any indorser being 
needed. We therefore hold that the person 
in possession of the bill had a right to strike 
out subsequent indoi-sements, [Morris v. 
Foreman] 1 Dall. [1 U. S.] 193), and recover 
against the drawer upon the special count, 
or it may be given in evidence against hint 
on the money counts (8 Johns. 79; 3 Johns. 
Cas, 5; 12 Mass. 172; 12 Johns. 90; 4 Pick. 
421; 5 Wend. 491; 2 Phil. Ev. 38, 39). Or- 
der judgment on the verdict. 



Case liTo. 10,080. 

Es parte NEEDHAM et al. 

[1 Pet. 0. 0. 487.] 1 

Circuit Court, D. Pennsylvania. Oct. Term, 
1817. 

International Law — Expedition ao.«nst Potver 

AT Peace with United States — Akkest 

OF Participants — Act of 1794. 

1, It is an offence against the act of congress, 
passed 1794 [1 Stat 381], to concert an expedi- 
tion from the United States to commit hostilities, 
against a power at peace with the United States; 
and it is unimportant that such assodation origi- 
nated beyond seas, if the expedition was carried 
on from hence. 

2. It is unimportant, whether the persons en- 
gaged in such a purpose engage the whole ves- 
sel to themselves, or departed from the United 
States as passengers. 

Habeas corpus. The case appeared short- 
ly to be as follows: The petitioners, ten in 
number, being foreign^, enlisted or other- 
wise engaged in Holland to join the revolu- 
tionists in South America, and accordingly 
embarked for the United States with their 
militaiy equipments, intending to obtain a 
passage from this country to South America. 
They arrived here under the command of 
Needham, who claimed or had in reality the 
title of colonel, and who exercised in Phila- 
delphia, during the short stay they made- 
here, the authority of commander, ordering 
them to appear at a certain place of rendez- 
vous where they were drilled and exercised. 
A passage was taken for them on board the- 
EUen for the island of St. Thomas, and their 
baggage was put on board. The Ellen felt 
down to Gloucester Point to take in the bal- 
ance of her cargo, consisting of arms and 
munitions of war, and destined from St. 
Thomas to some port in the Spanish Ameri- 
can provinces, but before she left Gloucester- 
Point she was stopped by admiralty process, 
and the prisoners were arrested and com- 
mitted. 

THE COURT was of opinion, that upon- 
the ground of an expedition carried on from. 

1 [Reported by Richard Peters, Jr., Esq.] 
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the United States, with intent to commit hos- 
tilities against a power at peace with the 
Unite(J States, enough appeared to the court 
to justify the remanding of the prisoners. 
That it is unimportant, whether the associa- 
tion to join the revolutionists originated in 
the United States or beyond seas. The ex- 
pedition or enterprise was still carried on 
from the United States, and it was immaterial 
whether a company of armed men, proceed- 
ing from this with such intentions, took the 
whole vessel to themselves, or merely depart- 
ed hence as passengers. If a regiment of 
foreign soldiers, armed and equipped, should 
land in the United States and hire a vessel to 
ti-anspoit them to South America, with in- 
tent to make war upon the Spanish king or 
his subjects, could it be contended, that this 
was not an e^edition fitted out from the 
United States, within the clear expressions 
and meaning of the third section of the act 
of 17&i? If such a case would come within 
the provisions of that law, it would seem dif- 
ficult to distinguish it from the present 
Prisoners remanded. 



Case No. 10,081. 

In re NBEDHAM. 

[1 LoweU, 309; i 2 N. B. B. 387 (Quarto. 124); 

2 Am. Law T. Eep. Bankr. 39; 16 

Piltsb. Leg. J. 313.] 

District Court, D. Massachusetts. Oct., 1869. 

Bankruptcy— Omission of Certain Creditors ix 

Schedule— Discharge— Waiver of Creditor's 

Rights for Benefit op Generai, Creditors, 

1. The omission from the bankrupt's schedule 
of the names of certain creditors with their eon- 
sent expressed or implied, and for the reason 
that they did not intend to take dividends in 
competition with his trade creditors, will not bar 
the bankrupt's discharge on tiie objection of the 
other creditors who show no fraud or injury to 
their rights. 

[Cited in Burpee v. Sparhawk, 108 Mass. 113; 
Bennett v. Goldthwait, 109 Mass. 495.] 

2. Such an omission was wilful ina strict sense; 
but the oath to the schedule was not wilful false 
swearing, under [Act of 1867] section 29 [14 
Stat. 531], because the bankrupt had reason to 
believe, and did believe, that these persons did 
not wish to be considered creditors of his estate. 
The rieht to be such creditors they could waive 
for the benefit of the general creditors. 

[Objection was made to the bankrupt's dis- 
charge in this ease, on the ground, among 
others, that he had omitted from the sched- 
ule the names of three of his creditors. Up- 
on this point the bankrupt's testimony tend- 
ed to show that he borrowed four thousand 
dollars of three of his friends to form the 
larger part of the capital of his business at 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



Pittsburg; that they knew the purpose for 
which it was borrowed, and when the busi- 
ness tunied out badly, did not expect to be 
paid in competition with his trade creditors, 
and have not been paid; that he did not put 
them on his schedule, because he expected to 
pay them if he ever became able to do so. 
The bankrupt supposed that his friends 
would not care to be notified of the proceed- 
ings, especially as there were no assets. He 
did not regard them like other creditors, and, 
perhaps, thought if their names were not on 
the schedule, that their debts would not be 
discharged. There was evidence that these 
friends understood that their debts were to 
be paid or not, as might be convenient] 2 

Hull & Childs, for general creditors. 
J. H. Whitman, for bankrupt. 

LOWELL, District Judge. The only ob- 
jection now relied on to prevent the banli- 
rupt's discharge is the omission from his 
schedule of the names of three of his cred- 
itors, who have not themselves made objection. 
The evidence tends to show that these cred- 
itors were friends from whom the bankrupt 
had borrowed the capital for his business, 
and that they did not expect to be paid in 
competition with his trade creditors, and 
have not been paid. No actual fraud or in- 
jury to creditors is shown or suggested. Al- 
though the omission may have been wilful in 
one sense, jet it would be unjust to say that 
the bankrupt's oath to schedule B. was wil- 
ful false swearing under section 29; because 
he had reason to believe and did believe that 
these persons did not wish to be considered 
creditors of his estate. It was a privilege 
they could waive, and their action tended to 
the advantage of the other creditors by in- 
creasing their dividends. The latter cannot 
object to it under these circumstances. Dis- 
charge granted. 



Case Wo. 10,081a. 

In re NEEDHAM. 

[1 Chi. Leg. News, 171.] 

District Court E. D. Missouri. 1869. 

Bankruptct — Trust Deed — Saie bt Creditor 
WITHOUT Permission of Court. 

1. A creditor of a bankrupt holding the secu- 
rity of a deed of trust in the nature of a mort- 
gage with a power of sale, in a third party as 
trustee, must prove his debt as a creditor hold- 
ing a security, and obtain the permission of the 
court to have the security sold. If he directed a 
sale without this permission, the court upon ap- 
plication of the assignee, will set aside iiie sale. 

2. If the trustee sell without the authority of 
the court, does any title pass to the purchaser? 

Decided by TREAT, District Judge. 
2 [From 2 N. B. R. 387 (Quarto, 124).] 



NEEDHAM (Case No. 10,082) 



[17 Fed. Cas. page 1276] 



Case ISTo. 10,082, 

NEEDHAM v. WASHBURN et al. 

11 Ban. & A. 537; 4 Cliff. 254; 7 O. G. 649; 
aierw. Pat. Inv. 247.] i 

Circuit Court, D. Massachusetts. Oct.. 1874. 

Patents — Patestablb Ixvestion — Castixg 
Wheels — Prior State of Art— Practice — 
Respondent Corporation Sued as Copart- 
nership — Amendment. 

1. Whether, in a suit brought against the re- 
spondents as copailners, but in which the proofs 
fail to show a partnership, but do show that the 
respondents, with others, were, organized into a 
corporation, with the same name as the alleged 
copartnership, it would be competent for the 
court to enter a decree against the corporation, 
quaere. 

[Cited in Brown t. Piper, 91 U. S. 43.] 

2. In such case the court will not delar the 
hearing of the cause: since the defect, if it be 
one, may be cured by an amendment. Citing 
Goodyear v. Phelps [Case No. 5,581], and Pop- 
penhusen v. Falke [Id. 11,279]. 

3. Prior to the complainant's patent for an 
improvement in casting ear wheels, steel tires, 
previously heated to a required degree of heat, 
were placed in the mould in which the body of 
the wheel was to be cast, the flask immediately 
closed, and the molten iron poured into the 
mould through one or more openings or sprues 
in its centre, a suitable flux being employed to 
nromote the welding of the two metals, which, 
when cool formed one- solid mass. The evi- 
dence showed, that iron and steel had, from time 
immemorial, been welded, both with and with- 
out a flux: ffdd, that it was not a patentable 
invention, but merely the product of ordinary 
mechanical skill, in the casting of wheels in this 
method, to pour the molten iron through open- 
ings or sprues made just inside the inner edge 
of the steel tire instead of at the centre of the 
mould, for the purpose of preventing particles of 
foreign matter being carried by the flowing 
metaj to the points of union of the two metals, 
and, thereby, preventing a perfect weld: Meld, 
also, that the state of the art showing that iron 
and steel had long previously been welded both 
with and without the medium of a flux, and that 
mechanics skilled in the art differed in opinion 
as to the utility of any flux, it was not a patent- 
able subject to cast car wheels in the manner 
described, but with the omission of a flux pre- 
viously used. 

[Cited in Snow v. Taylor, Case No. 13,148; 
Cone V. Morgan Envelope Co., Id. 3,096; 
Alcott V. Young, Id. 149.] 

[This was a bill by Chandler Needham 
against Nathan Washburn and othei"s to re- 
strain the alleged infringement of letters pat- 
ent No. 110,779, granted to the complainant 
January 3, 1871.] 

J. B. Robb, for complainant. > 
A. K. P. Joy, for defendants. 

CLIFFORD, Circuit Justice. Letters pat- 
ent may be granted for the invention or dis- 
covery of any new and useful art, machine, 
manufacture or composition of matter, or 
of any new and useful improvement of the 
same, upon the conditions specified in the 
patent act Unless the thing claimed as the 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and by William Henry Clif- 
ford, Esq. ; and here compiled and reprinted by 
permission. Merw. Pat. Inv. 247, contains only 
a partial report,] 



invention is new and useful, the claim is 
wholly without merit, as that is the primary 
and indispensable condition annexed to the 
right to claim the protection which the pat- 
ent act is intended to secure. Application In 
writing must be made to the commissioner, 
and the requirement is, that the applicant 
shall file in the patent office, a written de- 
scription of the invention or discovery, and 
of the manner and process of making, con- 
structing, compounding, and using it, in such 
full, clear, concise, and exact terms as to en- 
able any person skilled in the art or science 
to which it appertains, or with which it is 
most nearly connected, to make, constmct, 
compound, and nse the same. 16 Stat. 201. 
Patents granted by the commissioner, in pur- 
suance of those conditions, afford a prima 
facie presumption, when introduced in evi- 
dence, that the patentee is the original and 
first inventor of what is therein described as 
his invention or discovery. Such a presump- 
tion, however, may be controlled by evidence 
of a prior knowledge or use by others in this 
country; or that the invention or discovery 
had been described in any printed publication, 
before his invention or discovery thereof, in 
this or any foreign counti-y; or, that it had 
been in public use, or on sale, for more than 
two years prior to his application for a pat- 
ent 

Damages are claimed by the complainant 
for an alleged infringement by the respond- 
ents of certain letters patent, granted to him, 
in which it is represented, that he is the or- 
iginal and first inventor of a certain new and 
useful improvement in casting car wheels, as 
more fully described in the specification of 
the letters patent. Process was served, and 
the four persons named as respondents in the 
bill of complaint appeared, and filed separate 
answers. They are described in the bill of 
complaint as copartners, nnder the name of 
the N. Washburn Steel Tire Works, and the 
charge is, that the respondents, without con- 
sent, and in violation of the complainant's 
exclusive rights, have made, sold, and used 
a large number of said patented car wheels, 
in infringement of the exclusive rights se- 
cured to the complainant by said letters pat- 
ent. Appearance was entered by each of the 
respondents, and they severally set up the 
following defences: 1. That they are not. 
and never were, copartners doing business 
at Worcester, as alleged in the bill of com- 
plaint. 2. That the complainant is not the 
original and first inventor of the improve- 
ment 3. That the alleged improvement was 
well known and in public use, by various per- 
sons, and at various places, before the alleged 
invention thereof by the complainant. 

Proof to show that the respondents are co- 
partners is entirely wanting, but, inasmuch 
as that defect if it be one, may be removed 
by a proper amendment, the court is inclined 
to examine the merits of the controversy. 
Before doing so, however, it may be well to 
examine the proposition of the complainant, 



[17 Fed. Cas. page 1277] 



(Case No." 10,082) NEEDHAM 



tliat lie is entitled to a decree against tlie 
respondents, as individuals, even though he 
has utterly failed to prove that they are co- 
partners as alleged. Partnership is certainly 
not proved. On the contrary, the respondents 
offer proof, tending to show, that they are a 
corporation" duly established under the laws 
of the state in which their business is trans- 
acted; but the complainant denies that propo- 
sition, and insists that, as they were never 
duly incorporated, he may well maintain the 
present suit again-st them as individuals. 

Besides the claim for damages, the com- 
plainant also prays for an account of gains 
and profits, and also for an injunction. Hav- 
ing sued the respondents as a partnership, it 
may be doubtful whether it would be com- 
petent for the court to enter a decree against 
the corporation, but as that defect, if it be 
one, may be cured by an amendment, the 
court will proceed to examine the merits of 
the controversy. Goodyear v. Phelps [Case 
No. 5,581]; Poppenhusen v. Falke [Id. 11,279]. 

Taljen as a whole, the proofs in the case 
show, to the satisfaction of the court, that the 
persons sued as partners were, with others, 
organized as a corporation, in November, 1869, 
under the general statutes of the state, by 
the corporate name set forth in the pleadings, 
and it appears that all the corporators were 
made directors, and that the business of the 
corporation was conducted by the directors. 
Opposed to this, is the uncontradicted proof 
that no certificate, setting forth the corporate 
name and purpose of the association, was ever 
filed with the secretary of state; but the 
better opinion is, that the statutes of the state, 
in force at the time the organization was 
made, did not contain" any such requirement, 
and, consequently, that the organization is 
not rendered illegal by that omission. Gen. 
St. 341. Such a requirement was enacted the 
next year, but this new provision is not retro- 
active. Supp. Gen. St 806. 

The principal defences upon the merits, are 
as follows: 1. That the alleged improvement 
is not new in the sense of the patent law, be- 
cause the patentee was not the original and 
first inventor of it, and because the process 
was well known and in public use, long before 
the date of the supposed invention. 2. Be- 
cause the respondents have never infringed 
the patent, as alleged. Both of these de- 
fences make it necessaiT to ascertain what 
the invention is, when the patent, which se- 
cures it is properly construed. 

Enough may be learned from the descrip- 
tion given by the patentee in the specifica- 
tion of the process, which he pursues to manu- 
facture the patented car wheel, when weighed 
in connection with the claim of. the patent, 
to furnish a satisfactory answer to the inquiry 
as to the true nature and scope of the alleged 
improvement. His first step, as pointed out 
in the specification, is to cast a suitable quan- 
tity of steel to form the tire of the wheel, into 
an annular ingot, about fifteen inches in di- 
ameter, with an opening at the center of its 



diameter, of four inches. He then hammers- 
the ingot upon an anvil, by means of a steam, 
hammer, by which its diameter is extended 
to eighteen inches; and he gives a desa'iption 
of the anvil which he uses, and of the man- 
ner of conducting the hammering. Forming- 
rolls are then employed, tiy which the ingot 
is enlarged to the proper size and shape, to* 
form the tire of the wheel. Having formect • 
the tire, he then places it in a heated furnace, 
and heats it to a bright cherry red, when it 
is taken from the furnace, and having re- 
moved every foreign substance from its sur- 
face, he places it within the mould in which: 
the body of the car wheel is to be cast, said 
mould having previously been formed and 
prepared for the purpose. Care, it is said^ 
should be taken, that the heated tire should" 
be properly adjusted in the mould; and when 
that is accomplished, the direction is, that the 
flask shall be immediately closed, and the 
molten iron be pom*ed into the mould, which 
as it comes in contact with the highly heated 
steel, fuses the smlace of the latter, thereby 
forming a perfect union between the two, and 
as the metal cools, the body of the wheel and 
the tire are welded into one solid mass. Ex- 
tended remarks upon that part of the de- 
scribed process is unnecessary, as nothing 
there described is embraced in the claim of 
the patent, and, if it had been, it would not 
have benefited the complainant, as every part 
of the process there described is substantially 
the same as that set forth in the patent grant- 
ed to Zadoe "Washburn, which was introduced 
in evidence, and is of prior date. 

Two matters are then introduced into the 
specification of the patent in question, which, 
it is insisted, distinguish it from the invention 
of Zadoc Washbm-n, which, it is admitted,, 
is the older of the two: 1. That the molten 
iron is introduced into the mould, through a 
series of openings at the rim of the wheel, 
just inside the tire, and that it flows from 
tlience to the centre, carrying away from the 
inner surface of the steel tire all dirt and 
dust, if any, which might otherwise prevent 
the welding of the parts. 2. Nothing is ex- 
pressly set fortli, under the second head, as a 
matter pertaining to the described improve- 
ment, but the patentee points out what hfr 
represents as a defect in the process of the 
other patent, which is, that the cast iron, in- 
stead of lying still in the mould, and forming- 
a perfect weld, is agitated and caused to bub- 
ble, by the gas generated by the molten iron 
as it comes in contact with the flux used in 
the process, whereby, as he states, the perfect 
and desired union of the iron and steel is 
prevented. Everything described in the pat- 
ent to Zadoc Washburn, is disclaimed by him 
in express terms. What he claims is, the de- 
scribed method of introducing the molten cast 
iron into the mould, through a series of holes, 
directly upon the inner unfluxed surface of 
the east-steel tire, by which a perfect union 
and weld of the metals are produced. 

Car wheels, manufactured by first forming 
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a rim of cast steel, and then heating and 
placing it in a mould previously prepared for 
the purpose, and by pouring molten cast iron 
into the mould to complete the manufacture 
of the wheel, by the union or weld between 
the two into one solid mass, are certainly old. 
Nor is that proposition denied. Nothing, 
therefore, but a new and useful improvement 
in the method or process of such a manufac- 
ture can be regarded as the proper subject 
of a patent. Doubtless, it may be true, that 
the molten iron was formerly pom'ed into the 
mould at the center of the mould, and, it may 
be, that it is better to construct the openings 
in the mould for the purpose— whether they 
are called by that name, or are called "sprues," 
or conduits— just inside the inner surface of 
the heated rim, when placed in the mould; but 
the court is not satisfied, from an examina- 
tion of the product, or from any evidence in 
the case, that such a change, without more, 
even if new, which is not admitted, is the 
proper subject of a patent, as it is scarcely 
possible that it could have required any in- 
vention to make it. Changes of the kind are 
nothing more than common knowledge and 
experience would suggest, and every work- 
man, whether skilled in the art or not, would 
know how to apply the suggestion. Nor can 
it make any difference that the patentee uses 
a series of such openings or holes in his meth- 
od, or process, as the proofs are full and satis- 
factory, that a series of holes had been used 
in making such castings at a much earlier 
period than the date of the complainant's in- 
vention, and on several occasions, as appears 
by the testimony of an unimpeached witness. 

Suppose that is so, still, it is insisted by 
the complainant, that his method or process 
is new and useful, because he does not use 
flux in making the described weld, which, as 
he insists, distinguishes his method or process 
from the invention described in the Zadoc 
"Washburn patent, and from aU others known 
at the date of his invention. Much reason 
exists for holding, that the second feature 
of the claim is invalid, because not embraced 
in the description of the method or process 
used by the complainant, as required by the 
act of congress; but, inasmuch as the alleged 
invention consists, merely in omitting an in- 
gredient, often employed in welding steel and 
iron, or two pieces of iron, the court is not 
inclined to rest the decision entirely upon 
that ground. 

Nor is it at all necessary to do so, as the 
court, in view of the facts and circumstances 
of the case, is of the opinion, that it is mat- 
ter of common knowledge, that iron, or iron 
and steel, may be successfully welded with or 
without the use of flux, and that such knowl- 
edge has existed among mechanics accus- 
tomed to work at the ordinaiy forge, for a 
very long period, whereof the memory of man 
runneth not to the contrary. Axes, scythes, 
hoes, and other farming utensils were former- 
ly made on the common anvil; and it is be- 
lieved, that mechanics, formerly engaged in 



manufacturing such articles, knew full well 
that flux was often omitted in effecting a 
weld of iron, or iron and steel. Horse shoes 
were made in the same manner, and many 
larger articles, such as ploughshares and mill 
cranks. Differences of opinion, it is known, 
have at times existed among mechanics of 
that class upon the subject, some maintaining 
that flux was useful, and even necessary, and 
others maintaining the opposite opinion, with 
equal eai-nestness and confidence. All of 
these suggestions, it is believed, are support- 
ed by common experience and knowledge, but 
it is not necessaiy to go out of the record to 
find convincing proof to the same effect. 
Even the complainant, in his deposition filed 
in the patent ofiice, testified in his cross-ex- 
amination, that he was aware that iron and 
steel had been so welded; and, when asked 
if he knew, as a matter of fact, that iron and 
steel had for a long time been welded with 
and without flux, stated that it was said to 
have been so welded for a long time. Support 
to that view is also derived from one of 
the respondents' witnesses, who says, that 
in making four or five car wheels, they used 
four sprue holes, and that some of them were 
made with flux, and some without; which 
statement is also confirmed by other wit- 
nesses. 

Having come to the conclusion that the al- 
leged infringement is not new or' patentable, 
it is not necessary to examine the question of 
infi'ingement. Bill of complaint dismissed, 
with costs. 
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NEELY V. ROBINSON et al. 

[Hempst. 9.] i 

Circuit Court, D. Arkansas. Oct., 1821. 

ExEcoTOES AND Admixistkators— Suit bt At- 
torney IN Fact fob Benefit op Estate. 

An attorney in fact of an executor or admin- 
istrator cannot maintain suit in his own name 
for the benefit of the estate. 

Appeal from the Arkansas circuit court. 
[This was a suit by William Neeley against 
Robinson and others,] 
Before SCOTT and SBLDBN, JJ. 

OPINION OF THE COURT. In this case 
it would be useless to give an opinion at 
length, as the law which governs it has been 
long and uniformly settled. "We do not think 
that the attorney in fact of an executor or 
administrator can maintain an action for the 
benefit of the estate in his own name, in any 
instance, and therefore the demurrer, setting 
forth this ground to defeat the action, should 
have been sustained. Reversed. 

NOTE. An agent cannot sue in his own name, 
where the legal interest is in his principal. 
Pigott V. Thompson, 3 Bos. & P. 147; Gunn v. 
Cantine, 10 Johns. 388; Devers v. Beeknell, 1 

1 [Reported by Samuel H. Hempstead, Esq.] 
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Mo. 333; Brackney v. Shreve, Coxe [1 N. J. 
Xaw] 38; Toland v. Murray, 18 Johns. 24. 

An action cannot lie maintained in the name 
of a mere agent of a corporation. Gilmore v. 
Pope, 5 Mass. 491. 

An agent of the United States cannot prose- 
cute an action of assumpsit in his own name, 
where the interest is in the United States. 
TVhite V. Bennett 1 Mo. 102; Bainbridge v. 
Downie, 6 Mass. 253. 

An agent who makes a contract in behalf of 
another cannot maintain an action thereon in 
his own name either at law or in equity. White- 
head V. Potter, 4 Ired. 257. 

Tn general, a mere servant or agent with 
whom a contract is expressed to be made on be- 
half of another, and who has no direct benefi- 
cial interest in the transaction, cannot support 
an action thereon. 1 Chit. PI, 7; Bogart v, De 
Bussy, 6 Johns. 94; Jones v. Hart's Es'rs, 1 
Hen. & M. 470. 
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Case No. 10,083. 

NEFF v. PENNOYER. 

t3 Sawy. 274; 15 Am. Law Reg. (N. S.) 367.] i 

Circuit Court, J>. Oregon. March 9, 1875.2 

Power of a State Ovek the Phopertv of Wox- 
Residests — Proof of Service in Case op Pcb- 
lioation — judgmest-roll not the wnole 
Record — Evidence Necessary to Authorize 
Oeder foe Publioatiok — Evidence of Cause 
OP Action — A Verified Complaint an Affi- 
davit—Diligence TO Ascertain the Place op 
Residence of Non-Resident Dependant — 
Proof of Publication op the Summons— Aver- 
ment OF Service in Judgment Estbt — Pbe- 
SUMPTION IN Favor op Jurisdiction. 

1. A state has the power to subject the prop- 
erty of non-residents, within its territorial lim- 
its, to the satisfaction of the claims of her citi- 
zens agfunst such non-residents by any mode of 
procedure which it may deem proper and con- 
venient under the circumstances, and therefore 
may. for such purpose authorize a judgment to 
be given against such non-resident prior to seiz- 
ure of such property, and with or without no- 
tice of the proceeding. 

[Cited in Hannibal & St J. R, Co. v. Husen, 
95 U. S. 471; Bowman v. Chicago & N. W. 
Ry. Co., 125 U. S. 465, 8 Sup. Gt 702.] 

[Cited in Marsh v. Steele, 9 Neb. 99, 1 N. W. 
869.] 

2. The proof of service required by section 269 
of the Oregon Code to be placed in the judgment- 
roll includes in the case of service by publication, 
the aflSdavit and order for publication as well as 
the affidavit of the printer to the fact of publi- 
cation. 

[Cited in Gray v. Larrimore, Case No. 5,721.] 
rSee Hahn v. Kelly, 34 Cal. 391.] 

3. The judgment-roll required by said section 
269 is not the exclusive record of the case, but 
only a collection of papers and entries selected 
from the record for convenience and economy 
and sufficient in the opinion of the legislature to 
show the judgment of the court and its juris- 
diction to give it; but the record is a history of 
all the acte and proceedings in the action from 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 15 Am. Law Reg. 
(N. S.) 367, contains only a partial report.] 

2 [Affirmed in 95 U. S. 714.] 



its initiation to final judgment which includes all 
the paiiers filed in the case, and upon which the 
court acted in any step of the proceedings, and 
this record is of the same verity as the judgment- 
roll which is made up from it. 
[See Hahn v. Kelly, 34 Cal. 391.] 

4. In case of service by publication the record 
must show that there was evidence presented 
to the court or judge who made the order for 
publication by affidavit, sufficient to prove the 
ultimate facts which bring the case within sec- 
tions 55 and 56 of the Oregon Code, allowing 
such service; and it is not enough that the af- 
fidavit repeats the mere language of the statute, 
it must contain facts and circumstances suffi- 
cient to prove these ultimate facts; but when a 
judgment is attacked collaterally it is sufficient 
if the evidence contained in the affidavits tends 
to prove such facts. 

5. An averment in an affidavit for an order 
for publication, "that plaintifE has a just cause 
of action against defendant for a money demand 
on account," is a mere assertion of the fact of the 
existence of such cause of action — ^the opinion 
of the affiant to that effect but is no evidence 
of it and is therefore insufficient to authorize 
such order. 

6. A verified complaint as to the facts stated 
therein, is an affidavit, and when it appears from 
the record that such a complaint, containing evi- 
dence of a cause of action against the defend- 
ant, was on file at the time of allowing an order 
for publication, the court will presume that such 
complaint was used as evidence therefor. 

[Cited in U, S. v. Griswold. Case No. 15,266; 
McDonald v. Cooper. 32 Fed. 751.] 

7. Where an order allowing service of a sum- 
mons by publication, under sections 55 and 56 
of the Oregon Code omits to direct that a copy 
of the complaint and summons be mailed to the 
defendant, addressed to his place of residence, 
it must appear from the affidavit that the plain- 
tiff had used reasonable diligence to ascertain 
such place of residence and that it is unknown 
to him. 

8. Section 69 of the Oregon (jode, having pro- 
vided that in case of publication of the sum- 
mons "the proof of service" shall be by "the 
affidavit of the printer or his foreman or his 
principal clerk," an affidavit to such a publica- 
tion by one styling himself therein "editor," 
is not within the statute and therefore no evi- 
dence of the facts contained in it 

9. An averment of due publication of a sum- 
mons in a judgment entry whidi appears from 
the whole record to be untrue or is not affirma- 
tively supported by the facts contained in such 
record, is a nullity and may be disregarded. 

[Cited in Gager v. Henry, Case No. 5,192; 

McDonald v. Cooper, 32 Fed. 748.] 
[Cited in De Corvet v. Dolan (Wash.) 35 Pae. 

1072.] 

10. The common: law presumption in favor 
of the jurisdiction and regularity of the proceed- 
ings of courts of record or general jurisdiction 
had its origin in the fact that at common law no 
judgment could be given against a defendant 
until he had appeared in the action, but no such 
presumption does or ought to apply in cases 
where the defendant is a non-resident and there 
was no appearance and only constructive service 
of the summons by publication. 

[See Hahn v. Kelly, 34 Cal. 391.] 

[This was an action in the nature of eject- 
ment by Marcus NefiC against Sylvester Pen- 
noyer.] 

John W. Whalley, M. TV. Fechheimer, and 
W. W. Page, for plaintife. 

H. Y. Thompson and George H. Durham, 
for defendant. 
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DEADY, District Judge. This action is 
brought to recover the possession of a half 
section of land situate in Multnomah county, 
the same being donation claim 57. It is al- 
leged in the complaint that the plaintiff is a 
citizen of California, and the owner, and enti- 
tled to the possession of the premises which 
are worth $15,000; and that the defendant 
is a citizen of Oregon and wrongfully with- 
holds the possession of the premises from 
the plaintiff. 

The answer of the defendant tacitly admits 
the citizenship of the parties and the value 
of the premises as alleged in the complaint, 
but denies the ownership of the plaintiff and 
his right to the possession of the premises, 
and sets up a title thereto in himself. The 
defense of title in the defendant is contro- 
verted by the reply. By consent of parties 
the cause was tried by the court without the 
intervention of a jury, on September 24 and 
25, 1874, and afterwards submitted on briefs. 
On the trial the plaintiff proved that a pat- 
ent to the premises was issued to him by the 
United States on March 19, 1866, as a settler 
under the donation act of September 27, 
1850, and rested his case. 

Thereupon the defendant offered in evi- 
dence duly certified copies of the complaint, 
summons, order for publication of summons, 
affidavit of service by publication, and judg- 
ment in the action of J. H. Mitchell v. Mar- 
cus Neff [unreported], in the circuit court of 
the county of Multnomah, wherein judgment 
was given against the defendant therein on 
February 19, 1866, for the sum of ?294.98; 
to the introduction of which papers the plain- 
tiff objected, because: (1) Said judgment is 
in personam, and appears to have been given 
without the appearance of the defendant in 
the action, or personal service of the sum- 
mons upon him, and while he was a non-resi- 
dent of the state, and is therefore void. (2) 
Said judgment is not in rem, and therefore 
constitutes no basis of title in the defendant. 
(3) Said copies of complamt, etc., do not 
show jurisdiction to give the judgment al- 
leged, either in rem or personam; and (4) it 
appears from said papers that no proof of 
service, by publication, was ever made, the 
affidavit thereof being made by the "editor" 
of the Pacific Christian Advocate, and not by 
"the printer or his foreman, or his principal 
clerk." The court admitted the evidence, 
subject to the objections. 

The defendant then offered in evidence a 
certified copy of an execution issued upon 
said judgment on July 9, 1866, and the re- 
turns thereon, from which it appears that the 
premises in question were sold upon said ex- 
ecution to satisfy said judgment on August 
7, 1866, to J. H. Mitchell for the sum of 
?341.60, to the introduction of which papers 
the plaintiff objected, because the' judgment 
in Mitchell v. Neff being given without juris- 
diction, the execution was void, and, further, 
that the notice of sale upon said execution 
and attached to the return, was no part of 



either, and therefore should not be admitted. 
The court admitted the evidence, subject to 
the objections. 

The defendant then offered in evidence 
three papers pui"porting to be deeds to the 
premises to the defendant, the first being 
signed by Jacob Stltzel, sheriff of Multnomah 
county, by his deputy, C B. Upton, on Jan- 
uary 14, 1867; the second by said Stitzel, ex- 
sheriff, of said county, on July 24, 1874, and 
the third by E. J. Jeffery, sheriff of said 
county, on July 21, 1874. To the introduc- 
tion of which papers the plaintiff objected, 
because as to the first one: 1. It was not 
made to the purchaser at the sheriffs sale. 
2. It is not sealed, witnessed or properly ac- 
knowledged as a deed. To the second one: 
1. There being no valid judgment proved, 
the instrument is not a link in the chain of 
title. 2. It was not made to the purchaser at 
the sheriff's sale; and as to the third one. 
for the same reasons as in the case of the 
second one, with the additional one: That it 
was not executed by the officer making the 
sale. The court admitted the evidence sub- 
ject to the objection. 

The defendant then offered in evidence an 
assignment by J. H. Mitchell to the defend- 
ant of the certificate of purchase of the prem- 
ises, dated August 10, 1866, to the introduc- 
tion of which the plaintiff objected, because: 

(1) There being no valid judgment, assign- 
ment is not evidence of title in the defendant. 

(2) If there were a valid judgment to sup- 
port the sale to Mitchell, the assignment 
would pass a mere equity to the defendant, 
to enforce a conveyance from the former 
after he had received one from tiie sheriff, 
and therefore it is not evidence of title in 
the defendant. The court admitted the evi- 
dence, subject to the objections. 

The defendant having rested, the plaintiff 
offered in evidence a duly certified copy of 
the judgment-roll in Mitchell v. Neff, which 
contained not only the complaint, summons, 
and other parts of the record of that case al- 
ready inti'oduced by the defendant, but also 
a copy of the affidavit of the plaintiff therein, 
upon which the order for publication was 
made; to the introduction of which the de- 
fendant objected because said affidavit was 
not properly a part of the judgment-roll. 
The court admitted the evidence subject to 
the objections. 

Upon this evidence, the right of the plain- 
tiff to recover is admitted, unless by virtue 
of the sale of the premises upon the judgment 
in Mitchell v, Neff, and the subsequent as- 
signments of the certificate of purchase and 
the conveyances to the defendant, the legal 
title passed from the plaintiff to him. 

Admitting that the proceedings in Mitchell 
V. Neff were duly taken according to the 
statute of the state in the case of non-resi- 
dent debtors, what was the effect or force 
of the judgment as against the person of 
the defendant or his property? It is ad- 
mitted on all hands that such a judgment 
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is not binding in personam. Story, Confl, 
Law, § 539; D'Arcy v. Ketelmn, 11 How. 
[52 U. SJ 174; Galpin v. Page, 18 Wall. [85 
U. S.] 367. And this rule is expressly de- 
clared in the Oregon Code of Civil Procedure 
(section 506), as follows: "No natural per- 
son is subject to the jurisdiction of a court 
of this state, unless he appear in the court, 
or be found within the state, or be a resident 
thereof, or have property therein; and in 
the last case only to the extent of such prop- 
erty at the time the jurisdiction attached." 
Neither is it claimed by the defendant that 
this judgment had any other or greater effect 
than to enable the plaintifE therein to subject 
this property to the payment of the debt owed 
him by NefC. 

But the plaintiff maintains that the court, 
in Mitchell v. Neff could not acquire jxu-is- 
diction to reach the property of a non-resi- 
dent, or subject it to the payment of his 
debts, owed in this state, except by the 
actual seizure of such property contempo- 
raneous with the commencement of the pro- 
ceeding or before the rendition of the judg- 
ment therein. 

In support of this position, the case of 
Galpin v. Page [Case No. 5,206], decided by 
Mr. Justice Field, in the circuit court for the 
district of California, on August 31, 1874, 
is cited. In this case the learned judge, af- 
ter showing that "the tribunals of one state 
have no jurisdiction, and can have none, over 
persons and property without its territorial 
limits," proceeds as follows: "But over prop- 
erty and persons within those limits the au- 
thority of the state is supreme, except as 
restrained by the federal constitution. When, 
therefore, property thus situated is held by 
parties resident without the state, or absent 
from it, and thus beyond the reach of the 
process of its courts, the admitted jurisdic- 
tion of the state over the property would be 
defeated if a substituted service upon the 
parties were not permitted. Accordingly, un- 
der special circumstances, upon the presenta- 
tion of particular proofs, substituted service, 
in lieu of personal service, is allowed by 
statute in nearly all the states, so as to 
subject the property of a non-resident or ab- 
sent party to such disposition by their tribu- 
nals as may be necessary to protect the 
rights of their own citizens. * * * A pure 
pei-sonal judgment, not used as a means of 
reaching property at the time in the state, 
or affecting some interest therein, or deter- 
mining the status of the plaintiff, rendered 
against a non-resident of the state, not hav- 
ing been personally served within its limits, 
and not appearing to the action, would not 
be a- judicial determination of the rights of 
the parties, but an arbiti-ary declaration by 
the tribunals of the state as to the liability 
of a party over whose personal property they 
have no control. The validity of the statute 
can only be sustained by restricting its appli- 
cation to cases where, in connection with the 
process against the person, property in the 
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state is brought under the control of the 
court and subjected to its judgment, or where 
the judgment is sought simply as a means 
of reaching such propeiiy or affecting some 
interest therein, or to cases where the action 
relates to the personal status of the plain- 
tiff in the state." 

But I see nothing in this language or the 
rule as there laid down, which supports or 
gives covmtenance to the position of the 
plaintiff, unless it be in the statement that 
the statute giving the right to proceed by 
publication against non-residents of the state 
is valid only when restricted "to cases where, 
in connection with the process against the per- 
son, property in the state is brought under 
the control of the court, and subjected to 
its judgment," 

Now, the property was "brought under 
the control of the court, and subjected to 
its judgment" in Mitchell v. Neff, if at all, 
by the execution which issued upon the 
judgment. This process against the property 
of Neff was issued to enforce the judgment 
given in pursuance of the process against 
his person. The one was the inception and 
the other the completion of the proceeding, 
and so th^ were connected together as the 
linlis in a chain. Certainly, the process 
against the property could issue in connec- 
tion with the process against the person with- 
out being exactly simultaneous with it. 
They were related parts of the same proceed- 
ing. 

Besides, this judgment, though personal in 
form, was procured, intended and used sim- 
ply as a means of reaching the property 
of Neff then within the state, and according 
to the rule in Galpin v. Page, supra, is so 
far valid and binding. But the power of 
the state over the property within its limits, 
of non-residents, being supreme, and it be-' 
ing admitted on all hands that the state may 
subject such property "to such disposition 
by their tribunals as may be necessary to 
protect the rights of its own citizens," in 
my judgment, the mode of exercising this 
power is a matter for the state to determine. 
In the exercise of this power it may require 
that the proceedings be strictly in rem and 
commenced by the seizure of the property, 
or it may, as provided in this state, upon the 
proper preliminary showing, permit a suit 
to be maintained against the non-resident 
by name— nominally— for the plumose of en- 
abling the plaintiff therein to first judicially 
establish his right or claim against such non- 
resident, and then authorize the seizm'e and 
disposition of the property so as to satisfy 
the same. In either case, the result is the 
same; while the latter mode of proceeding 
has this to commend it over the former, that 
it does not permit the seizure or interference 
with the property of the non-resident until 
the right or claim of the citizen in or to it is 
satisfactorily established. 

Nor does it appear. to me that the state is 
bound in any ease to provide for giving no- 
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tice to the absent party by publication of 
the summons or otherwise. That matter per- 
tains to the mode of proceeding over which 
the state has absolute control. The notice 
usually given is merely constractive, and in 
a large number, if not in a majority of cases, 
gives no information to the absent paity. Of 
course it is the duty of the state to deal just- 
ly and considerately with non-residents who 
have property within her jurisdiction, and 
therefore it should provide as far as prac- 
ticable that no proceeding should be taken 
in her courts to affect such property, with- 
out notice to the owner. It being shown that 
the state has the power to subject the prop- 
erty of non-residents to the payment of debts 
owing to her citizens by such a proceeding 
as may by law be provided, including one in 
which such property is not seized prior to 
judgment, but thereafter, and then only for 
the pui-pose of satisfying said judgment, it 
remains to be considered whether the judg- 
ment in Mitchell v. Neflf was given by a 
court having jurisdiction to do so according 
to the laws of tlie state. 

The plaintiff maintains that the court acted 
without jurisdiction, because it appears from 
the record: (1). That the order of publication 
was made without evidence that Mitchell 
"had "a cause of action against" NefE;or (2) 
that any diligence had been used to ascertain 
his "place of residence." (3) That the sei-v- 
ice of the summons was not proved as by 
statute provided. 

In consideration of these objections two 
preliminary questions arise which must first 
be disposed of, namely: What constitutes a 
judgment-roll, and it is the only part of the 
record of the court which may be inspected 
upon an objection to its jurisdiction? As to 
what constitutes a judgment-roll in this state 
there has been no decision by the supreme 
court of the state, and therefore this court 
must construe the statute on the subject for 
itself. The Code of Civil Procedure (section 
269) provides that "the clerk shall prepare 
and file in his office the judgment-roll," "if 
the complaint has not been answered by any 
defendant" by attaching "together in the 
order of their filing, issuing- and entry, the 
complaint, summons and proof of service, 
and a copy of the entry of judgment." The 
law of this state at the date of the proceed- 
ings in Mitchell v. Neff, provided that when- 
ever personal service cannot be made upon 
the defendant, and "after due diligence he 
cannot be found within the state, and when 
that fact appears by afiidavit to the satis- 
faction of the court or judge thereof, and in 
like manner it appears that a cause of action 
exists against the defendant," "such court 
or judge may grant an order" allowing con- 
structive service to be made in the case, by 
publication of the summons, "among other 
cases, when the defendant is not a resident 
of the state, but has property therein, and 
the court has jurisdiction of the subject of 
the action." Code Civ. Proc. § 55. 



In the case of Mitchell v. Neff, there was 
an order granted by the judge allowing 
service of the summons to be made by publi- 
cation, under this section. What then con- 
stitutes the proof of such constnjctive serv- 
ice, and is, therefore, a necessary part of the 
judgment-roll? The question is not alto- 
gether free from difficulty, principally because 
section 69 of the Code, in prescribing what 
"proof of the service of the summons" shall 
be, provides, that if served by the sheriff, 
his certificate thereof; if sei-ved by any other 
person, his affidavit thereof, and "in case of 
publication, the affidavit of the printer or 
his foreman or his principal clerk, showing 
the same." 

On behalf of the defendant it is maintained 
that section 69 limits the effect and scope of 
the phrase "proof of sei*vice," as used in sec- 
tion 269, to the affidavit of the printer touch- 
ing the mere fact of publication of the sum- 
mons in the newspaper. But because the ef- 
fect of the phrase is so limited in section 69 
—the printer's relation to and knowledge of 
the subject beginning and ending with the 
fact of such publication— it does not follow 
that the legislature intended it should be so 
understood and applied when used elsewhere 
in the Code, particularly when the natural 
signification of the words and the plain im- 
port of the context, as in section 269, require 
that it should be construed to include other 
facts than this one. 

The judgment-roll of the Code is a mere col- 
lection of papers and copies of entries in the 
case, sufficient, at least, to show a prima 
facie case of jurisdiction in the court and 
the exercise thereof until a final determina- 
tion of the controversy, so far as the particu- 
lar proceeding is concerned. As its name im- 
plies, it is the roll or record of the final de- 
termination or judgment, and not of the en- 
tire proceedings in the case. Among other 
things, the proof of service is directed to be 
placed in such roll, because, without it, it 
would not appear therefrom that the court 
had jurisdiction to give the judgment. But 
how does the mere affidavit of the printer, 
as to the publication of the summons, show a 
service of the summons? It cannot appear 
from such affidavit that any court or judge 
ever ordered publication of the summons, or, 
if so, in that pai-ticular paper or for that 
length of time. Such an affidavit may be 
made and filed in a cause and placed in the 
roll without any order for publication having 
been made, or, if there was one, without the 
publication proved by it being in sCny essen- 
tial in accordance with it. 

"The proof of service" in a judgment-roll, 
must, accordhig to the natural signification of 
the words, and the obvious purpose of sec- 
tion 269, include not only the fact of delivery 
or publication of the summons, but the au- 
thority to do so. In the ease of service by a 
sheriff, his certificate of delivery to the de- 
fendant would not be sufficient proof of 
service, unless it contained evidence of his 
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autliority— that is, was done in liis official 
character; and so when the service purports 
to be by publication, it is not proven— shown, 
established— until the authority to publish is 
proven as well as the publication itself. 

This proof— proof of service of the sum- 
mons—the Code directs to be placed in the 
judgment-roll as part of it. What constitutes 
such proof depends upon the circumstances of 
the case. Where the service is by publica- 
tion, it must include not only proof of the 
fact of publication in a newspaper, but the 
authority therefor. Nothing short of the or- 
der of the court allowing the publication will 
suffice for this purpose; and unless such or- 
der state that the facts necessary to give ju- 
risdiction appeared by affidavit, it should in- 
clude the affidavit also. Admitting that an 
order for publication containing the state- 
ments suggested would be prima facie suffi- 
cient, yet the full and complete proof of the 
service should include the affidavit upon 
which the order was made. 

The only authority cited, which differs 
from this conclusion, is Hahn v. Kelly, 34 
Cal. 304, in which it was held that neither the 
affidavit for the order for publication nor the 
order itself were a part of the judgment- 
roll, and that the only proof of service of the 
summons which it need contain is the affi- 
davit of the printer to the fact of publication. 
The court admitted that "the proof of serv- 
ice by publication" should include the affi- 
davit and order of publication, because "in 
point of law they constitute a part of the 
mode" of such service; and this itself is suffi- 
cient reason why the statute should not have 
been so construed as to exclude them. In 
the same court the previous cases of Braly v. 
Seaman, 30 Gal. 610, and Forbes v. Hyde, 31 
Cal. 342, were considered and decided upon 
the theory that the affidavit and order for 
publication were a necessary part of the 
proof of the service and therefore a constitu- 
ent of the judgment-roll. "Counsel eminent for 
learning and ability," who argued these im- 
portant cases, "assumed and therefore eon- 
ceded that they were a part of the judgment- 
roll;" and there can be no doubt that the 
rule fii'st announced in Hahn v. Kelly was a 
wide departure from what had been undei*- 
stood and assumed by the bench and bar of 
that state to be the true construction of this 
statute. 

In Galpin v. Page, supra, Mr. Justice Field 
lield that the proof of service must include 
the affidavit and order for publication. In 
•considering the question he says: "Now it is 
evident that the language of the statute in 
the first title mentioned, declaring what shall 
be proof of service of the summons, must be 
limited to the action of the persons making 
the service of publication, of which the sec- 
tions immediately preceding in the same title 
speak; as if the language were as follows: 
'Proof of the service of a summons by the 
sherife or other person, or by a publisher of 
a newspaper, as above provided, shall be as 



follows.' The obvious meaning intended is, 
that the proof of service which the parties 
performing the particular duty prescribed 
must furnish, shall be the certificate or affi- 
davit designated. It does not mean that 
such certificate or affidavit shall be all that is 
required on the subject of service, but only 
all that is required of those particular per- 
sons. Any other construction would lead to 
this absurd result, that an affidavit can be 
used to establish conclusively, a fact to which 
it makes no reference. Publication of a 
summons in a newspaper is not seiTice of 
the summons, nor is an affidavit of such pub- 
lication proof of service. The publication to 
be of any avail, must be in a paper desig- 
nated and for the period prescribed by the 
order of the court or judge. The terms of 
such order must therefore be connected with 
the affidavit, or the proof will amount to 
nothing. The affidavit, by itself, is only a 
portion of the proof, a solitary link in the 
chain required. The printer is not supposed 
to know anything of the order, and is not 
called upon even to refer to it in his affidavit. 
When therefore the record of the judgment 
comes to be made up, it must necessaiily in- 
clude the order of the court. Or it will dis- 
close no proof of service. And when the 
statute requires the clerk to attach with oth- 
er papers the proof of service, it means not 
merely the affidavit which the publisher 
may furnish as part of such proof, but the 
order also, without which the affidavit estab- 
lishes nothing. It is giving to the provision, 
declaring the proof which the officer or per- 
son making personal service or the printer 
publishing the summons shall furnish of their 
acts, the effect of a declaration that no other 
proof of the service was necessary, that error 
in our judgment was committed in Hahn v. 
Kelly. That the ruling in that case left the 
judgment-roll a defective and imperfect rec- 
ord, seems to have been felt by the court, 
for it says: *In our judgment, it would have 
added to the completeness of the record to 
have made proof of service by publication, 
include also the affidavit of the party, and 
the order of the court directing the publica- 
tion to be made, for, in point of law, they 
constitute a part of the mode; but the legis- 
lature has not seen proper to do so, and we 
can no more add to their will than we can 
take from it.' For the reasons we have 
stated, we do not admit that the statute sanc- 
tions any such defective record; but, on the 
contrary, we are clear, that properly con- 
sti'ued, it requires full proof of the jurisdic- 
tional facts to be incorporated into the judg- 
ment-roll." 

I am not advised what has been the practice 
in this state in this matter. In the case 
under consideration the roll does not contain 
the order for publication, but does contain 
the affidavit therefoj:. But the order having 
been put in evidence by the delendant may 
be considered, so far as he is concerned, a 
part of the roU. The roll itself is otherwise 
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made up in utter disregarcl of the statute, 
tlie papers and entries comprising it, being 
attaclied together pell mell, without any ref- 
erence to the order of their issuing, filing or 
entiy; while some of them are motions for 
orders and judgments and the like, which 
are out of place. 

The ruling in Galpin v. Page, supra, being 
made by a justice of the supreme court of the 
United States, is of more direct authority in 
this court, than that in Hahn v. Kelly, 
while the reasons for it to my mind, far out- 
weigh those given in support of the ruling in 
the latter case. In my judgment there is 
scarcely a doubt that the judgment-roll, to 
show "the proof of service," must contain 
not only the proof of publication of the sum- 
mons, but also the authority for such publi- 
cation. But the affidavit and order for pub- 
lication may be inspected by this court for 
the purpose of ascertaining whether the 
court in Mitchell v. Neff had jurisdiction or 
not, upon another ground. The judgment- 
roll is not the whole of the record in Mitchell 
V. Neff. The record of the case comprises "a 
history of all the acts and proceedings in the 
action from its initiation to final judgment." 
Galpin v. Page, supra. A part of this rec- 
ord or history is at least all the papers filed 
in the ease, and upon which the court ap- 
pears to have acted In any step of the pro- 
ceedings. So are the entries and files con- 
taining the acts and doings of the court in the 
case. And these are all verities in the same 
sense, and in the same degree, as the portion 
of them which by statute constitute the judg- 
ment-roll. These are all elements of "the rec- 
ord at common law, which imported absolute 
verity," and the definition of a record contain- 
ed in section 719 of the Code of Civil Proced- 
ure, is to the same effect: "A judicial record, 
is the record, official entry or files of the pro- 
ceedings in a court of justice, or the official 
acts of a judicial officer, in an action, suit or 
proceeding." 

There is nothing in section 269 prescrib- 
ing how the judgment-roll shall be made up, 
which expressly or by implication makes it 
the record of the case or that imparts to it 
any more or greater verity, than the rest of 
the record. As has been already remarked, 
the judgment-roll is not the whole record of 
the ease, but only a collection of such of the 
papers and entries as in the opinion of the 
legislature were necessary or sufficient to 
show a prima facie case of jurisdiction in the 
court to pronounce the judgment. The re- 
maining portion of the record which is often 
voluminous, is omitted from this roU on 
grounds of convenience and economy. For 
the same reason, I suppose, the roll is made 
up in part by attaching the original papers 
together instead of copying them upon parch- 
ment, as was once the case, or in a book, as 
is still the case in some states, and in this in 
particular cases. See section 270, Code Civ. 
Proc. There is really no ground for as- 
suming that the legislature, in providing for 



this brief judgment-roll, intended to thereby 
exclude the rest of the papers and entries of 
the ease from the record, and to take from 
them the force and effect as evidence to 
which they were otherwise entitled. In the 
very nature of things, there is just as much 
reason and convenience in attributing abso- 
lute verity to an order for the publication of 
a summons as to the es parte judgment given 
in pursuance of it, in the same case and by 
the same court or judge; and it is not to be 
assumed, in the absence of express provisions 
to that effect, that the legislature would 
make such an illogical and absurd distinction. 

In considering, then, the objections made 
to the judgment in ilitchell v. Neff, the court 
will inspect the affidavit and oi*der for pub- 
lication, as well as the rest of the record, up- 
on the double ground that they are properly 
a part of the judgment-roll, and also a part 
of the general record of the case, and there- 
fore, in either case, of equal verity with any 
part of such roll. If, then, it shall appear 
from the record in the case that the court in 
Mitchell V. Neff, never acquired jurisdiction 
to give the judgment it did, the sale of the 
premises and subsequent proceedings were 
void, and the plaintiff must recover. This 
conclusion would follow upon general prin- 
ciples, and is within the rule expressly de- 
clared in section 731 of the Code of Civil 
Procedure, as follows: "Any judicial record 
may be impeached, and the presumption 
arising therefrom overcome, by evidence of 
a want of jurisdiction in the court or judicial 
officer * * * in respect to the proceed- 
ings." 

To proceed, then, with the consideration of 
the objections: Was the order for publication 
of the summons made without evidence that 
Mitchell had *'a cause of action" against 
Neff? 

The affidavit of Mitchell upon which this 
order was made is dated November 13, 1S65, 
and after the title of the cause reads as fol- 
lows: "I, J. H. Mitchell, plaintiff, being first 
duly sworn, say the defendant, Marcus Neff, 
is a non-resident of this state; that he re- 
sides somewhere in the state of California, 
at what place affiant knows not, and he can- 
'not be found in this state. The plaintiff has 
a just cause of action against defendant for 
a money demand on account! That this 
court has jurisdiction of such action. That 
the defendant has property in this county 
and state." 

The order was granted in open court on 
the same date as the affidavit, and reads as 
follows: "Now at this day comes the plain- 
tiff in his proper person and by his attorneys 
Mitchell and Dolph, and files affidavit of 
plaintiff and motion for an order of publica- 
tion of summons as follows: 'Now comes the 
plaintiff by his attorneys and upon the affi- 
davit of plaintiff herewith filed moves the 
court for an order of publication of summons 
against defendant, as required by law — he 
being a non-resident;' — and it appearing to 
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the satisfaction of tlie court that the defend- 
ant cannot after due diligence be found in 
this state and that he is a non-resident there- 
of; that his place of residence is unlaiown to 
plaintiff, and cannot with jreasonable dili- 
gence be ascertained toy him; and that plain- 
tiff has a cause of action against the defend- 
ant; and that defendant has property in this 
county and state, it is ordered and adjudged 
by the court that service of the summons in 
this action be made by publication for six 
weeks successively in the Pacific Christian 
Advocate, a Weeldy newspaper published in 
aiultnomah county, Oregon, and this action 
is continued for such "service." 

The judgment in Mitchell v. NefC being 
now attacked or questioned collaterally, not 
on appeal, if there is any evidence in the 
affidavit tending to prove or establish the 
ultimate fact upon which jurisdiction to 
grant the order depends— the existence of a 
cause of action against the defendant— it Is 
sufficient to sustain the judgment. But if 
there is no evidence of such fact, the court 
acted without authority and the judgment is 
void. I find the rule upon this subject laid 
down very fully and clearly by Sir. Justice 
Sawyer, in Forbes v. Hyde, 31 Cal. 348, as 
follows: "There is a marked distinction be- 
tween an affidavit which presents some evi- 
dence on a vital point, but clearly of a char- 
acter too unsatisfactory to justify an order 
for publication of summons based upon it, 
and an affidavit which presents no evidence 
at all tending to prove the essential fact. In 
the former case the judge might be satisfied 
upon very slender and inconclusive testimo- 
ny; but there being some appreciable evi- 
dence of a legal character, which calls into 
action the judgment of the judge, he has ju- 
risdiction to consider and pass upon it He 
may be wholly and egregiously wrong in his 
conclusion upon the weight of the evidence 
but he has jurisdiction to act upon it, and 
his action is simply en-oneous. His order 
would in such case be reversed on appeal. 
But as there was jurisdiction to act, until 
reversed, or attacked by some direct proceed- 
ing to annul it, the order and judgment 
based upon it would be valid. Such a judg- 
ment could not be collaterally attacked. If, 
however, there is a total want of evidence 
on any point necessary to be determined, up- 
on which the law requires the mind of the 
judge to be satisfied as a prerequisite for 
granting an order of publication, then there 
is nothing upon which he is authorized to 
act; the eyidence which is the very basis of 
his jurisdiction and upon which it depends, 
is wanting, and his action is without author- 
ity. His action is not merely erroneous, for 
there was nothing to call into exercise the 
judicial mind— there is no juiisdiction to act 
at all, and the proceeding is void." 

There is nothing in the affidavit of Mitch- 
ell which tends to show that he had "a cause 
of action" against Nefif. True, he asserts 
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therein that he has a cause of action, but 
this is not the statement of a fact tending to 
prove such a proposition, but a general asser- 
tion or expression of opinion that the propo- 
sition is true. But it is the province of the 
court to determine that question, upon the 
facts to be stated in the affidavit A gen- 
eral statement that the plaintiff has a cause 
of action against the defendant is not suffi- 
cient It does not make the matter appear 
to the court. The facts necessary to show 
that a cause of action exists must be stated. 
Concerning the material circumstances of 
time, place and amount this affidavit is 
wholly silent, and whether this supposed 
cause of action arose upon an indebtednets 
of one mill for "a small measure of moon- 
shine" or a million of dollars for as many 
miles of land, is left to conjecture. In 
Forbes v. Hyde, SI Cal. 354, Mr. Justice Saw- 
yer quotes, with approval, the following rul- 
ing upon this subject from Ricketson v. Rich- 
ardson, 26 Cal. 133: "An affidavit which 
merely repeats the language or substance of 
the statute is insufficient * * * The ulti- 
mate facts of the statute must be proved, so 
to speak, by the affidavit, by showing the 
probatory facts upon which each ultimate 
fact depends These ultimate facts are con- 
clusions drawn from the existence of other 
facts, to disclose which is the special office 
of the affidavit. To illustrate: It is not suffi- 
cient to state generally that after due dili- 
gence the defendant cannot be found within 
the state, or that the plaintiff, has a good 
cause of action against him, or that he is a 
necessary party; but the acts constituting 
due diligence, or the facts showing that he 
is a necessary party should be stated. To 
hold that a bald repetition of the statute is 
sufficient is to strip the court or judge to 
whom the application is made of all judicial 
functions and allow the party himself to de- 
termine in his own way the existence of ju- 
risdictional facts— a practice too dangerous 
to the rights of defendants to admit of judi- 
cial toleration- The ultimate facts stated in 
the statute are to be found, so to speak, by 
the court or judge, from the probatory facts 
I stated in the affidavit, before the order for 
publication can be legally entered." 

Of course, in stating that the affidavit con- 
tains no evidence of the existence of a cause 
of action against Neff, I consider the sense of 
the language of that instrument: "Plaintiff 
has a just cause of action against defendant 
for a money demand on account"— as in no 
degree affected by the words which I have 
italicised. The expression — "a money de- 
mand on account" — is, so far as my knowl- 
edge goes, sui generis in the literature of the 
law. What it means is not obvious, and 
counsel have not been able to enlighten the 
court upon the subject If it means any- 
thing, it is an allegation that the affiant has 
a demand against the defendant "for money 
on account," which at least is a mere obscure 
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amplification of what was already said in 
the averment that lie had a cause of action 
against him. 

So far, then, as the affidavit is concerned, 
it containing no evidence that the plaintifE 
had a cause of action against the defendant, 
the court acted without authority in making 
the order for publication and the same to- 
gether with the judgment following it, is 
simply void. 

But it is suggested that it appears from the 
vei'ified complaint on file in Mitchell v. Nefif, 
when this order for publication was allowed, 
that a cause of action existed in favor of 
Mitchell and against Neff. The complaint 
states, that the plaintiff is an attorney, "and 
as such, has been pi-acticing in Portland, Ore- 
gon, for over five yeai-s last past. That be- 
tween January 1, 1S62, and May 15, 1863, 
plaintiff, at defendant's special instance and 
request, rendered professional services for de- 
fendant, as such attorney, which services 
were reasonably worth the sum of $209 in le- 
gal tender notes; that said amount is long 
since due and unpaid, except $6.50 paid 
thereon by defendant, January 24, 1863, 
wherefore," etc. 

While it is questionable whether even the 
complaint states facts sufficient to prove the 
existence of a cause of action, and therefore 
to justify the granting of an order for publi- 
cation, if the question arose upon an appeal, 
it doubtless contains some evidence tending 
to establish that conclusion, and, therefore, 
is sufficient, when the question arises, as in 
this case, where the judgment is attacked 
collaterally. 

In Forbes v. Hyde, 31 Cal. 353. the complaint 
which was not necessarily vei'ified, was not 
in the record. The court was asked to pre- 
sume that it was verified, and contained evi- 
dence tending to show the existence of a 
cause of action, and that the court in allow- 
ing the order for publication may have acted 
upon it as well as the insufficient affidavit. 
But it declined to do so, saying: That "it 
affii-matively appears by the recitals in the 
order itself that the order was based upon 
the affidavits of Green and Brooks." 

In Mitchell v. Neff the complaint is in the 
record, and appears to be verified. It is 
therefore, as to the facts contained in it and 
relative to this inquiry, substantiallj^ an affi- 
davit. The motion for the order for publi- 
cation, which is recited therein, asks that it 
be made "upon the affidavit of plaintiff here- 
with filed," but the order itself does not 
state that it was made exclusively upon the 
affidavit. It states: That "it appearing to 
the satisfaction of the court," etc., without 
stating how or why. In a case like this there 
is no presumption that there was any evi- 
dence before the court allowing the order oth- 
er than appears by the record. But it ap- 
pears from such record that the complaint 
was on file in the case when the order for 
publication was allowed, and was therefore 



before the court, and might have been used 
by it in allowing the order as evidence that a 
cause of action existed against Xeff. In XJ. 
S. V. Walsh [Case No. 16,635], I held tliat the 
complaint in an. action for a penalty was an 
affidavit and sufficient for the allowance of a 
writ of arrest under section 107 of the Code 
of Civil Procedure. The point is not free 
from doubt, but my mind inclines to the con- 
elusion that this court ought to presume, if 
necessary, that the court m Mitchell v. Nefif 
acted upon the evidence contained in the 
complaint, as well as the affidavit in allow- 
ing the order, and therefore I conclude, that 
so far as this objection is concerned, the judg- 
ment is valid- 

The second objection to the judgment is, 
that it does not appear from the record that 
any diligence was used by Mitchell to ascer- 
tain Neff's place of residence. The fact upon 
which the objection is based is admitted by 
counsel for defendant, but they insist that 
it is not necessaiy that the affidavit upon 
which the order of publication was allowed, 
should contain the evidence of such diligence; 
that the fact might be proved by oral testi- 
mony. The order merely states that it ap- 
pears to the satisfaction of the court that the 
place of residence of Neff "is unknown to 
plaintiff, and cannot, with reasonable dili- 
gence, be ascertained by him." Upon what 
evidence this conclusion was reached by the 
court does not appear, except in the recital 
that the motion was made upon the affidavit 
of the plaintiff. 

Sections 55 and 56 of the Code regulate the 
allowance of service of summons by publica- 
tion, and ought to be taken and construed 
together. The latter provides that "in case 
of publication the court or judge shall also 
direct a copy of the summons and complaint 
to be forthwith deposited in the post-office, 
directed to the defendant at his place of res- 
idence, unless it shall appear that such resi- 
dence is neither known to the party making 
the application nor can, with reasonable dili- 
gence, be ascertained by him." 

The fact of diligence can only be shown by 
affidavit, and this must appear by the record. 
Cook V. Farran, 11 Abb. Prac. 40; 13 How. 
Prac. 43; Hallett v. Righters, 13 How. Prac. 
43; Titus V. Relyea, IG How. Prac. 373; 
Hyatt V. Wagenright, 18 How. Prac. 248. 

The exposition of section 798 of the Code 
of Civil Procedure, by defendant's coun- 
sel to show that an affidavit could not have 
been used to prove "diligence" upon the ap- 
plication for the order is unsound. On the 
contrary, such section expressly provides that 
an affidavit may be used on a motion. In- 
deed, I do not understand that the evidence 
of a witness can be heard on a motion other- 
wise than by affidavit. The application for 
the order for publication of the summons was 
a motion, and any evidence used in support 
of it should have been by affidavit, and doubt- 
less such was the case. Besides, sections 55 
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and oG taken together, by necessary implica- 
tion, require that the proof of residence and 
diligence shall be by affidavit. In construing 
the corresponding sections in the California 
Code, the court in Ricketson t. Richardson, 
2r3 Cal. 152, said: "Sections 30 and 31 treat 
of the same general subject, and they must 
be read together for the purpose of ascertain- 
ing what the affidavit and order should con- 
tain in order to satisfy the law and make the 
service complete. It must appear from the 
affidavit that the person upon whom service 
is to be made either resides out of the state 
or has departed from the state * * *; -and 
also whether his residence is known, and if 
known, it should be stated. * * * The affi- 
davit must show whether the residence of 
the person upon whom service is sought is 
known to the affiant, and if known, the resi- 
dence must be stated. It is true that this is 
not required in terms in the thirtieth section, 
which is more especially devoted to the affi- 
davit; but, as we have already said, the 
whole statute on the subject of service by 
publication is to be read together, and section 
31 requires that where the residence is known 
the order shaU direct a copy of the summons 
and complaint to be forthwith deposited in 
the post-office, directed to the person to be 
served, at his place of residence. In grant- 
ing the order, the court or judge acts judicial- 
ly and can know nothing about the facts upon 
which the order is to be granted, except from 
the affidavit presented by the applicant. 
There is no other way of bringing the fact of 
residence to the judicial knowledge of the 
court or judge. That the fact of residence 
should appear in the affidavit is therefore nec- 
essarily implied from the whole tenor and 
scope of the statute. * * « Where this kind 
of sei-vice is sought the proceedings should 
be carefully scrutinized and strict compliance 
with every condition of the law exacted; oth- 
erwise its provisions may lead to gi'oss abuse, 
and the rights of person and property made 
to depend upon the elastic consciences of in- 
terested parties, rather than the enlightened 
judgment of a court or judge." 

The evidence of diligence used to ascertain 
the residence of the defendant, when it is al- 
leged to be unknown to the party making the 
application, must appear in the affidavit for 
the same reason that "the fact of residence" 
should, if known to such party. The one is 
the equivalent of the other. Either the place 
of residence of the defendant must be shown, 
or it must appear that it is unknown to the 
party and what diligence he has used to as- 
certain it They are in the same category, 
and the law which requires one to be shown 
by affidavit equally applies to the other. It 
was not intended that the Jaw should be a 
means of spoiling non-residents, and there- 
fore it provides that the defendant shall have 
personal notice of the proceeding if possible, 
so that he may take proper measures to pro- 
tect his rights. The provision requiring a 
copy of the summons and complaint to be 



mailed to the address of the defendant is a 
wise and just one, and. well calculated to 
prevent its abuse. Little chance has a non- 
resident to be informed of the proceedings 
against him by the mere publication of the 
summons, often, as in this case, in a weekly 
newspaper of denominational circulation 
within the state, and practically none with- 
out it. , 

The court having omitted to make the or- 
der directing a copy of the summons and 
complaint to be deposited in the post-office, 
addressed to the defendant at his place of 
residence, upon the mere allegation in the 
affidavit, that such place of residence was 
"somewhere in California," then unknown to 
the affiant, and without any evidence that the 
plaintifE had ever used any diligence to as- 
certain such place of residence, or even that 
he was not conveniently and intentionally 
ignorant of the fact, the order allowing serv- 
ice by publication, and the service and judg- 
ment following it are necessarily void and of 
no effect. 

The third objection to the judgment is also 
well founded- There was no legal proof of 
the seiTice of the summons by publication, 
and therefore the court had no jurisdiction to 
give the judgment. As has been stated, sec- 
tion 69 of the Code of Civil Procedure re- 
quires that the service of the summons shall 
be proved, in case of publication by the "affi- 
davit of the printer or his foreman or his 
principal clerk." As appears from the affi- 
davit to the publication it was made by Hen- 
ry O. Benson, the "editor" of the paper. The 
statute is imperative and admits of no proof 
of sei-vice but the affidavit of the printer or 
his foreman or his principal clerk. The rea- 
son is obvious. The persons described are 
the only ones who, as a rule, are likely to 
have personal knowledge of the fact, by vir- 
tue of their relation to the subject. It may 
be in some cases that the editor has such 
knowledge also. So it may have been in 
Mitchell V. Neff, but if it were so it should 
have been stated. But as a rule the con- 
trary is probably true. One of the elemen- 
tary rules of evidence is that a fact shall be 
proven by the best evidence of which, in its 
nature, it is susceptible. For vei-y cogent 
reasons this rule ought to be rigidly applied 
to the proof of jurisdictional facts where the 
proceeding is ex parte. An editor does not 
know by virtue of his employment as such, 
that a summons has been published in all the 
numbers of the paper he edits, put in circula- 
tion during a certain period of time. But the 
printer may be reasonably presumed to. 
Therefore the editor's affidavit is not the best 
evidence of the matter. True he may inform 
himself concerning it, and so may any one 
having no relation whatever to the paper. 
But speaking from information derived at 
second-hand in this way, the witness is liable 
to be mistaken or imposed upon. 

For these very sufficient reasons, as it ap- 
pears to me, the legislature has required that 



NEFF (.Case No. 10,083) 



the serrice by publication shall be proven by 
the best evidence of which the ease is sus- 
ceptible—the affidavit of the printer, his fore- 
man or principal clerk. This being so, no 
court is authorized for any reason to assume 
that the affidavit of an editor or other per- 
son, not the printer of a paper, is legal evi- 
dence of a publication therein. 

But counsel for defendant maintam that 
due service of the summons appears from the 
enti*y of judgment which states "that the 
defendant had notice of the pendency of the 
action by publication of the summons for six 
successive weeks in the Pacific Christian Ad- 
vocate." 

What is meant by the averment "that the 
defendant had notice of the pendency of the 
action" is not clear. The averment is with- 
out the statute which does not provide that 
the defendant shall have notice of the pen- 
dency of the action by publication, but that 
constructive sei'vice of the summons may be 
made upon him by that means. Whether he 
thereby acquires actual notice of the proceed- 
ing, the court cannot know and therefore can- 
not find. The averment should be that the 
defendant was duly served with the sum- 
mons by publication of the same in the Ad- 
vocate, etc. But assuming that this aver- 
ment is formally sufficient, it does not appear 
to be true in point of fact The record not 
only fails to support It, but actually contra- 
dicts it. Sp far as the record discloses the 
fact there was no evidence before the court 
that the defendant had any notice of the 
pendency of the action by a publication of 
the summons. The affidavit of the editor of 
the Advocate was not competent evidence of 
the fact, and none other appears to have been 
before the court. 

And, finally, it is insisted by counsel for 
defendant that the court in Mitchell v. Neff 
was a court of general jurisdiction, and 
therefore the law presumes its proceedings 
were regular and in its power, unless the 
contrary affirmatively appears from the rec- 
ord. 

Admitting for the moment that this rule 
applies in cases of this kind, it is a sufficient 
answer to say that the contrary does appear 
here from the record. If the record of a 
court is silent as to a jurisdictional fact for 
the purpose of upholding the judgment, it 
will be presumed that the fact was duly 
made to appear by the court; but when it 
appears from the record, that such fact was 
made to appear by a certain means, it will 
not be presumed that it was also made to 
appear otherwise or differently. Here the 
record shows that the proof of service was 
made by the affidavit of the editor, and 
there Is no room to presume that it was 
otherwise or differently made. The record 
is not silent on the subject. It speaks for 
Itself, and there is no reason or necessity 
for resorting to presumption. Moreover, in 
this class of cases, it is not sufficient that 
an averment of due service of the summons 
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in the judgment-entry should be not in con- 
flict with the facts contained in the record — 
it must be affirmatively supported by them. 
If such an averment could be successfully 
substituted for the proof of the fact which 
the statute requires, it is reasonable to sup- 
pose that the proof would generally be dis- 
pensed with. The averment is a nullity. 

But I am satisfied, upon both reason and 
authority, that the rule in regard to pre- 
sumptions in favor of the regularity of pro- 
ceedings in courts of general jurisdiction, 
does not and ought not to apply in cases 
where there is no appearance or actual ser- 
vice of the summons, and the defendant is 
a non-resident of the state. This presump- 
tion is a rule of the common law. It had 
Its origin and is only applicable to a proce- 
dure in which judgment could not be given 
against a defendant, unless he was not only 
personally summoned, but was arrested oV 
appeared in the action. K he did not ap- 
pear, his goods and the profits of his lands 
might be distrained ad infinitum to compel 
an appearance; or if he absconded, he might 
be outlawed, but no judgment could be given 
against him in the action until he appeared 
and was heard. 3 Bl. Gomm. 2S0 et seq. 
See Hess v. Cole, 3 Zab. [23 N. J. Law] 116. 

The court being without jurisdiction to 
proceed in the action until both parties were 
before it, and each had an opportunity to 
allege what he might for himself and against 
his adversary, it might well be presumed 
that its judgment was regularly and duly 
given, unless the contrary affirmatively ap- 
peared by the record. Such is still the rule 
in regard to courts of general jurisdiction 
when proceeding substantially according to 
the course of the common law. 

But the proceeding in Mitchell v. Neff, 
so far as the acquiring of jurisdiction is con- 
cerned, was in fact and theory ex parte. The 
record was made by the plaintiCf without the 
knowledge or Interference of the defendant. 
He was not present to question the jurisdic- 
tion of the court, or point out wherein the 
facts stated or shown by the plaintiff were 
Insufficient to authorize Its action. The ac- 
tion of the court in the premises in such 
cases is only formal. Technically it gives 
the judgment, but substantially the proceed- 
ing and record are taken, conducted and 
made up by the plaintiff upon his own judg- 
ment. No presumption ought to be allowed 
in favor of the jurisdiction in such cases. 
Every fact necessary to sustain the jurisdic- 
tion, must appear from the record or the 
judgment is void. As was said by Mr, 
Justice Field, speaking for the court in Gal- 
pin V. Page, 18 Wall. [85 U. S.] 368: "When- 
ever, therefore, it appears from the Inspec- 
tion of the record of a court of general juris- 
diction that the defendant, against whom a 
personal judgment or decree is rendered, was, 
at the time of the alleged service, without 
the territorial limits of the court, and thus 
beyond the Teach of its process, and that he 
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-never appeared in the action, the presump- 
tion of jurisdiction over his person ceases, 
and the burden of establishing the jurisdic- 
tion Is cast upon the party who involves the 
benefit or protection of the judgment or 
•decree." 

In Galpin v. Page, in the circuit court, 
■supra, It Tvas held, citing the same case in 
18 Wall. [85 U. S. 367] that "the presump- 
tions which the law implies in support of the 
judgment of superior courts of general juris- 
diction are also limited to jurisdiction over 
persons within their territorial limits of the 
<jourts, persons who could be reached by 
their process, and also over proceedings 
which were In accordance with the course 
•of the common law." And again: "When 
the judgment of such a court" (of general 
Jurisdiction In civil cases) "is produced, re- 
lating to a matter falling within the general 
scope of Its powers, the jurisdiction of the 
•court will be presumed, even In the absence 
of the formal proceedings or steps by which 
the jurisdiction was obtained; and such 
jurisdiction cannot ordinarily be assailed ex- 
cept on writ of error or appeal, or by some 
other direct proceeding. But when the judg- 
ment of such a court .relates to a matter not 
falling within the general scope of Its powers, 
■and the authority of the court can only be 
exercised in a prescribed manner not ac- 
cording to the com'se of the common law; 
■or the judgment is against a party without 
*he territorial limits of the court, who was 
not served within those limits, and did not 
4ippear to the action, no such presumption of 
jurisdiction can rise. The judgment, being 
AS to its subject-matter or persons, out of 
its ordinary jurisdiction, authority for its 
rendition must appear upon the face of its 
record. In other words, there is no pre- 
sumption in favor of the judgments of coui-ts 
■of general jurisdiction, except as to matters 
and persons falling within the scope of that 
general jurisdiction. When the proceeding 
Is special and outside of that general scope, 
either as to subjects or persons, the pre- 
sumption ceases, and the record must show 
■a compliance with the special authority, by 
which the extraordinary jurisdiction is es- 
•ercised. This doctrine is an obvious deduc- 
tion from principle, and is sustained by ad- 
judged cases almost without number In the 
highest courts of the several states, and in 
the supreme court of the United States. 
There is running all through the reports the 
emphatic declaration of the common law 
•courts, that a special authority, conferred 
■even upon a court of general jurisdiction, 
• which is exercised in a mode different from 
the course of the common law, must be 
strictly pursued, and the. record must dis- 
•close the jurisdiction of the court. On this 
:subject the cases speak a uniform language, 
with scarcely a dissenting voice." 

But I do not understand that a mode of 
proceedings is "different from the course of 
ithe common law," In the sense in which that 



phrase is here used, because there may be a 
difference in mere non-essentials or incidents 
which change with the manners and circum- 
stances of a people and their ideas of utility 
and convenience. As, for Instance, whether 
a pleading is verified or not, or a denial is 
special or general, or a defendant shall an- 
swer without or after an imparlance, or an 
issue shall be made by the complaint and 
answer, or by an indefinite series of plead- 
ings or altercations if necessary, or there 
shall be many forms of action or but one, 
or a judgment in ejectment shall be a bar 
to another action or not, does not in this 
sense make the mode of proceeding differ 
from the course of the common law. But 
as has been shown, the corner-stone of a pro- 
ceeding at common law was that no judg- 
ment could be given against a defendant 
unless he appeared in the action. Out of 
this important fact grew the reasonable pre- 
sumption that the record was absolutely true 
and the court had jurisdiction to give the 
judgment. But the law ceases with the 
reason of It. There is no reason for such a 
presumption when the proceeding takes place 
in the absence of the defendant upon a mere 
constructive service of process upon him. 
In such case the record must show affirma- 
tively every fact necessary to give the court 
jurisdiction, and as to such facts it may be 
even contradicted, when attacked collaterally 
in the tribunal of another forum. Thomp- 
son V. Whitman, 18 Wall. [85 TJ. S.] 468. 
This court and the one that gave the judg- 
ment in Mitchell v, NefiC are tribunals of 
different sovereignties exercising a distinct 
and independent jurisdiction, though within 
the same territorial limits. The judgment 
of the state court is only entitled to the 
same faith and credit in this court as it is 
in the courts of another state. Galpin v. 
Page, supra. 

I cannot better conclude this opinion than 
by quoting and adopting the language of 
Mr. Justice Sawyer In a similar ease (Forbes 
V. Hyde, 31 Cal. 355): "We are not insensible 
to the fact that this decision may affect 
many judgments obtained upon sei-vice by 
publication of summons In years past, and 
for that reason we have bestowed upon the 
question the attention which its gi-eat im- 
portance demands. We know that there is 
probably no state in which there have been, 
and where there Is likely to be, so many 
occasions for procuring service by publica- 
tion as In California. But while this is true, 
it is doubtless equally true, that there Is no 
state in which so many have waited and 
are still waiting for their adversaries to de- 
pail In order that suit may be brought and 
judgment obtained against them on publica- 
tion without actual notice. It may be im- 
portant to the interests of those who suppose 
they have acquired rights under this class of 
judgments that they should be upheld. But 
it is equally important that the interests of 
parties, who have been only constructively 
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served with process, and who, hi many in- 
stances, have had no actual notice till they 
hare been condemned unheard, should be 
protected. If a judgment is void for want 
of jurisuiction, all tliose who have acquired 
interests under It have done so in full view 
of the condition of the record; while, on 
the other hand, a defendant is liable to have 
an unjust Judgment rendered against him 
without any knowledge of the pendency of 
tue action till it is too late to protect him- 
self. An appeal is no adequate remedy 
when a party has no notice, for the time to 
appeal is very brief, and may expire before 
actual notice is obtained. In the language 
of the court in Smith v. Rice, 11 Mass. 512, 
'the very grievance complained of is that 
the party had no notice of the pending of 
the cause and of course no opportunity to 
appeal.' " 

There must be judgment for the plaintiff 
and findings of fact and law will be prepared 
in accordance with this opinion. 

[NOTE. This judgment was affirmed upon 
error in the supreme court, Mr. Justice Field 
delivering the opinion, and Mr. Justice Hunt 
dissenting. 95 U. S. 714. This cause was again 
heard in the circuit court upon appeal by defend- 
ant from the clerk's taxation of costs. .Case No. 
lO.OS-t. The plaintiff brought an action against 
the defendant for unlawful cutting of timber 
and other waste upon the same tract of land. 
The defendant filed a counterclaim setting up 
taxes paid and improvements. The case was 
heard upon plaintiff's motion to strike out coun- 
terclaim. Case No. 10.085.] 
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NEFP V. PENNOYER. 

[3 Sawy. 335; i 7 Chi. Leg. News, 276.] 

Circuit Court, D. Oregon. April 26, 1875. 

Expenses op Printing Brief. 

Section 918 of the Revised Statutes gives to 
the circuit court power to regulate the practice 
therein, "as may be necessary or convenient for 
the advancement of justice and tiie prevention 
of delay in proceedings." provided such regula- 
tion is not inconsistent with any law of tlie 
United States or rule of the supreme court: 
Held, that under this authority the court might 
by general rule or special order in a particular 
ease require parties to a cause submitted to it 
for decision to file printed briefs, and might tax 
the reasonable expense of printing the brief 
of the prevailing party against the losing party, 
as a necessary disbursement. 
[Cited in The Alice Tainter, Case No. 196; 
Simpson v. One Hundred and Ten Sticks of 
Hewn Timber, 7 Fed. 246; Gird v. Califor- 
nia Oil Co.. 60 Fed. 1,011.] 

Appeal from taxation of costs by clerk. 

John W. Whalley, for plaintiff. 
H. Y. Thompson, for defendant. 

DEADY, District Judge. The plaintiff in 
this action having obtained judgment [Case 
No. 10,083], filed a statement of costs and 
disbursements, as provided in section 546 of 
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the Oregon Code of Civil Procedtire, amount- 
ing to $86.47. The defendant objected to the 
item of $45 "for printing brief under the di- 
rection of the court." The clerk allowed the 
charge and the defendant appealed to the 
court. See section 547 of said Code. 

In Ethx'idge v. Jackson [Case No. 4,541], 
this court held that by force of section 3-± 
of the judiciarj' act [1 Stat. 92], now section 
721 of the Revised Statutes, the law of the 
state regulating the allowance of costs and 
disbursements in civil actions at law was 
applicable to such actions in this court, un- 
less where otherwise provided by congress. 

Upon the argument of the appeal it was as- 
sumed by counsel that the allowance or re- 
jection of the charge turned upon the con- 
sti-uction of section 543 of the Oregon Code 
of Civil Procedure, which provides, that: "A 
party entitled to costs shall also be allowed 
for all necessary disbursements including the 
fees of ofiicers and witnesses," etc. But this 
is a mistake. Section 984 of the Revised 
Statutes (section 20 of the act of 1853; 10- 
Stat. IGl) prescribes what items of disburse- 
ment shall be taxed in favor of the prevail- 
ing party as follows: "The bill of fees of the 
clerk, marshal and attorney and the amount 
paid pi'intei"S and witnesses * * * in cases 
where by law costs are recoverable in favoi- 
of the prevailing party shall be taxed by a 
judge or clerk of the court, and be included 
in and form a portion of a judgment or de- 
cree against the losing party." 

The Revised Statutes (section 853) prescribe 
a printer's fee "for publishing any notice or 
order required by law or the lawful order of 
any court * * * in any newspaper," but 
do not provide any compensation for print- 
ing briefs. 

But section 918 gives the court power to- 
regulate practice therein, "as may be neces- 
sary and convenient for the advancement of 
justice and the prevention of delay in pro- 
ceedings," provided such regulation is not 
inconsistent with any law of the United 
States or rule of the supreme court. The or- 
der in this case requiring the parties to file- 
printed briefs was an order regulating the 
practice in the same, within the purview 
of this section. The printing and filing of 
such briefs was deemed "necessary and con- 
venient" for a right understanding of the 
case, and therefore "the advancement of jus- 
tice" therein. The supreme court of this state 
has, by rule 28 (2 Or. 15), required printed 
briefs to be filed in all cases heard in that 
court, and it is the practice therein, to tax 
the costs of such briefs in favor of the pre- 
vailing party as a "necessary disbm-sement," 
by reason of such rule. 

The sum paid the printer by plaintiff for 
printing his brief is tacitly admitted to be a 
reasonable one. No objection is made to it 
on that ground. If the expense was incurred 
under a lawful order of this court, it is a 
necessary disbursement and ought to be taxed 
against the defendants. 
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Tlie question turns, I think, upon whether 
the court had power under section 918, supi-a, 
to require the plaintiff to incur the expense 
of printing his brief. If it had, it seems to 
follow as a matter of course that it can pro- 
vide that such expense he taxed against the 
defendant as a proper and necessaiy disburse- 
ment in the case. 

Xow as to the power of the court to re- 
quire the printing of the brief, there is hard- 
ly room for doubt. The order is not inconsist- 
ent with any act of congress or rule of the 
supreme com*t It is such an one as all courts 
of record, in the exercise of the power in- 
herent in them to regulate the practice before 
them, are accustomed to make. It rests upon 
the same ground as the power of the supreme 
court of the state to make rule 28, supra, as 
well as rule 24, authorizing the clerk to tax 
against the losing party, as part of his costs, 
the sum of three dollars as a compensation 
for recording the opinion of the court The 
taxation of the clerk is aflarmed, with costs. 



Case K"o. 10,085. 

NEFF T. PENNOYER. 

[3 Sawy. 495.] i 

Circuit Court, D. Oregon. OcL 11, 1875. 

Cutting Timber— Theble Dajiages— Depesse to 
Clalv fob Tkeble Damages — Irrelevant Al- 
legation — Couster-Claim — Taxes Paid by 
Parti- in Possession — Damages tor With- 
holding Possession and Defense Thereto— 
Improvements. 

1. In an action for cutting or carrying away 
timber from the land of another to entitle the 
plaintiff to recover treble damages, judgment 
therefor must be demanded in the complaint, so 
that the defendant may be apprised of the 
claim, and the facts stated in the complaint must 
bring the case within the statute. Civ. Code Or. 
S 385. 

2. The defense to a claim for treble damages 
in such an action must be pleaded, and it may be 
either: (1) That the trespass was casual or in- 
voluntary; (2) or that, at the time of the com- 
mission thereof, the defendant had probable 
cause to believe that the premises were his own, 
or those of the pierson under whom he acted; 
(3) or that the timber was taken from uninelosed 
woodland for the purpose of repairing a highway 
or bridge. Civ. Code Or. § 336. 

3. An allegation which merely contains facts 
tending to prove either of said defenses is ir- 
relevant and will be stricken out on motion. 

4. A counter-claim is substantially a cross- 
action and should contain nothing but the facts 
necessary to constitute it; and if any other de- 
fense is inserted therein it may be stricken out 

5. In an action for damages for withholding 
the possession of real property, if the defendant 
held under color of title in good faith adversely 
to the claim of the plaintiff, taxes paid by him 
upon the property during such withholding are 
a proper subject of counter-claim. 

6. In action to recover damages for wrongfully 
withholding the possession of real property, the 
plaintifE may allege and recover for any partic- 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



ular waste or injury committed by the defendant 
thereon during his possession, or he may omit 
all claim other than that arising from such waste 
or injury, but he cannot by so doing preclude the 
defendant from showing that the alleged waste 
or injury was committed while he was in the 
possession of the premises, daiming title thereto, 
in good faith, adversely to the plaintiff, and 
thereby preveat him f rom,making any defense to 
which he may be entitled under these facts. 

7. To enable a defendant to maintain a coun- 
ter-claim for the value of improvements made 
upon the premises of another, it must appear 
therefrom that the improvements are aflaxed to 
the freehold and still existing, and that they 
better the condition of the property for the or- 
dinary purposes for which it is used; and that 
they were made while the defendant or those 
under whom he claims, were in possession under 
color of title, in good faith, adversely to the 
daim of the plaintiff. Civ. Code Or. § 318. 

[Cited in "Wythe v. Myers, Case No. 18,119.] 

8. A counter-claim not containing these alle- 
gations, but only a statement of facts tending to 
prove them, will be stricken out as irrelevant. 

[Cited in Wythe v. Myers, Case No. 18,119.] 

[This was an action of Marcus NefE against 
Sylvester Pennoyer.] Motion to strike out 
counter-claim. 

M. W. Fechheimer, for the motion. 
H. Y. Thompson, contra. 

DEADY, District Judge. This action is 
brought by the plaintiff as a citizen of Califor- 
nia, against the defendant, a citizen of the 
statfe of Oregon, for wrongfully entering the 
plaintiff's close— a tract of land situated in 
Multnomah county, Oregon— on May 10, 1869, 
and on divers other days and times between 
that day and March 9, 1873, and then and 
there cutting and canying away the ti'ees 
and timber therefrom, and converting the 
same to his own use, and for then and there 
pulling down and destroying a certain log 
dwelling-house thereon; and also for remov- 
ing and destroying a certain fence Inclosing 
an orchard growing thereon, whereby stock 
and cattle entered upon said orchard and de- 
stroyed the same, to the damage of the plain- 
tiff $4,600. 

The answer of the defendant consists of a 
denial of the material allegations of the com- 
plaint, except the one concerning his own 
citizenship, and a counter-claim styled "a fur- 
ther and separate answer," in which it is al- 
leged that the defendant entered into the 
peaceable possession of the premises on Janu- 
ary 14, 1867, as a purchaser at a sale made 
upon an execution, issued out of the circuit 
court for the county and state aforesaid, up- 
on a judgment whereui J. H. Mitchell was 
plaintiff and the plaintiff herein defendant, 
and that he occupied them in good faith as 
such purchaser until 1875, when he was 
evicted therefrom upon a judgment of this 
court [Case No. 10,083]; that during such oc- 
cupation he paid $121.55 of taxes duly levied 
upon said premises and erected _ thereon a 
board cabin which still remains, at a cost of 
§35; that he removed certain fallen and stand- 
ing timber from said premises for the pur- 
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pose of clearing a portion of them for pasture, 
and that said clearing was a benefit to the 
premises, and worth the sum of §600. 

The plaintiff moves to strike out four sepa- 
rate parts of the eovmter-claim, which taken 
together constitute the whole of it, as being 
irrelevant and redundant. The first allega- 
tion asked to be stricken out is the one con- 
cerning the circumstances under which the 
defendant entered and occupied the premises. 
On the argument it was assumed that this al- 
legation was inserted in the counter-claim to 
show that the trespass complained of is not 
within section 385 of the Oregon Civil Code, 
which provides, that in case of trespass by 
cutting or carrying away "any tree, timber 
or shrub on the land of another * * * 
without lawful authority, * * * if the judg- 
ment be given for the plaintiff, it shall be 
given for treble the amoimt of damages claim- 
ed or assessed therefor as the case may be." 
Counsel for the plaintiff disclaims the right 
to recover treble damages in this action, the 
demand in uue complaint being for single 
damages only. 

To entitle the plaintiff to recover treble 
damages, judgment therefor must be demand- 
ed in the complaint, so that the defendant 
may be apprised of the claim, and the facts 
stated must bring the case within the statute. 
Newcomb v. Butterfield, 8 Johns. 345; Chip- 
man V. Bmeric, 5 Cal. 239; Mooers v. Allen, 
2 Wend. 247. 

The case made by the complaint being for 
single damages the allegation in question is 
so far irrelevant and ought to go out. But 
if it had been otherwise the allegation would 
be irrelevant. Where an action is brought 
for cutting timber, on the land of another, 
without authority, the defense against a 
claim for treble damages must be pleaded, 
and it may be either: (1) That the trespa^ 
was casual or involuntary; (2) or that, at the 
time of the commission thereof, the defend- 
ant had probable cause to believe the premis- 
es were his own or those of the person under 
whom he acted; (3) or that the timber was 
taken from uninclosed woodland for the pur- 
pose of repairing a highway or bridge. Civ. 
Code Or. § 336. 

The second one of the defenses appears to 
have been In the mind of the pleader when 
this allegation was drawn, but instead of 
alleging directly that at the ti&e of cutting 
the timber the defendant had probable cause 
to believe the premises were his own, the 
circumstances of the purchase and entry are 
detailed, from which it may be inferred that 
he had such cause so to believe. This is 
pleading the evidence— the probative facts in- 
stead of the ultimate ones. Therefore, as a 
pleading it is irrelevant. Besides, this alle- 
gation considered as a defense to a claim for 
treble damages, is improperly inserted in a 
counter-claim. It should have been pleaded 
separately. This counter-claim for taxes paid 
and improvements made upon the premises 
is in no way dependent upon the plaintifiE's 
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claim for treble damages or the defendant's 
defense to it. A counter-claim is substantial- 
ly a cross-action and should not contain any- 
thing but the facts necessary to constitute it 
If the defendant has any other defense to the 
action, either absolutely or as to the demand 
therein for treble damages, he must plead it 
separately. 

As to the payment of taxes by one who 
holds the premises under color of title in good 
faith, adversely to the claim of another, I 
Think, it is a proper subject of counter-claim 
in an action by the true owner for damages 
for withholding the possession of the prem- 
ises. It is a cause of action arising out of 
the transaction set forth in the complaint— 
the occupation of the premises by the de- 
fendant. As wf.s said in this court in Stark 
V. Starr [Case No. 13,307]: "The expendi- 
ture was not made voluntarily by the defend- 
ant, but in obedience to the law and for the 
benefit of the property, and consequently its 
owner. It is the duty of a party in possession 
of property, claiming title or interest therein 
to pay all lawful taxes and charges imposed 
thereon by public authority. If he neglect 
to do this, and purchase the property at a 
sale for these taxes, he acquires no right 
thereby, because his conduct is deemed 
fraudulent as against the true owner. As it 
turns out, these taxes were paid by the de- 
fendant for the benefit of the plaintiff. If 
the former had not paid them the latter must, 
or allowed the property to have been sold as 
delinquent. Therefore in estimating the dam- 
ages to which the plaintiff is entitled for 
being kept out of possession, the amount of 
the assessment must be deducted from the 
gross rents, and the remainder is the true 
profits or damages." Bright v. Boyd [Case 
No. 1,875]. It is true that the plaintiff ui this 
action has not sued for mesne profits or dam- 
ages for withholding the premises eo nomine, 
but for certain trespasses alleged to have 
been committed thereon by the defendant. 
But if the fact is, as stated in this counter- 
claim, that the plahatiBf was at the time in the 
occupation of the premises as a purchaser in 
good faith at a sale upon an execution against 
the property of the plaintiff, then this is 
substantially an action to recover damages 
for withholding the possession of the premises, 
in which the plaintiff may also recover for 
any particular waste or injury committed by 
the defendant thereon during his occupation. 
1 Chit. PI. 225. 

In such action the plaintiff may omit all 
claim for damages other than those arising 
from the alleged waste or injury to the prem- 
ises, but he cannot by so doing preclude the 
defendant from showing that such waste or 
injury was committed while he was in pos- 
session of the premises claiming the title 
thereto, in good faith, adversely to the plain- 
tiff, and thereby prevent him from making 
any defense to which he may be entitled un- 
der these facts. 

To enable the defendant to maintain a 
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counter-claim for the value of improvements 
made upon the premises it must appear there- 
from that the improvements are permanent 
—affixed to the freehold and still existing— 
and that they ameliorate or tetter the con- 
dition of the property for the ordinary pur- 
poses for which it is owned and used (Stark 
V. Starr, supra); and that they were made 
while the defendant or those under whom he 
claims were in possession under color of title 
in good faith, advei-sely to the claim of the 
plauitie. 

Here, the allegation in the counter-claim, as 
to the circumstances under which the defend- 
ant entered and held possession of the prem- 
ises as has been stated, contains facts tend- 
ing to show that the defendant occupied 
under color of title in good faith, adversely to 
the plaintiff, hut the proper mode of pleading 
is to allege such facts directly and not other 
ones tending to prove them. 

From the facts stated concerning the alleg- 
ed improvements it appears that the clearing 
of the portion of the land for pasture was 
and is a henefit to the premises, hut it does 
not appear that the cabin is any henefit to 
the property or what its present value is. 

The motion to strike out is allowed as a 
whole. 
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Case No. 10,086. 

NEIDLINGER et al. v. INSURANCE CO. 
OP NORTH AMERICA. 

[10 Ben. 254.] i 

District Court, E. D. New York. Jan., 1879.3 

Marine Insuuance — Dasiaoe by Actuai. Contact 

OP Sea Water— Dampness op a Ship's 

Hold. 

1. The shipper of a cargo of barley, in sacks, 
from San Francisco to -New York, insured it 
against perils of the seas. The policy contained 
a memorandum clause hy which grain was to 
be "free from average unless general," also "free 
from damage or injury from dampness, change 
of flavor, or being spotted, discolored, musty or 
mouldy, except caused by actual contact of sea 
water with the articles damaged, occasioned by 
sea perils," also "subject to 20 per cent particular 
average," The ship met with heavy weather on 
the voyage and put into Rio, leaking, where, 
part of her cargo having b6en discharged, she 
was repaired and then, having been reloaded, 
she completed the voyage to New York, On 
the discharge of the cargo, a portion of the 
sacks were found to have been wet with sea 
water, and the barley in them damaged thereby, 
but the damage on that part of the cargo did not 
eaual 20 per cent of the property insured. But 
it was found "Uiat the malting quality of the rest 
of the cargo had been destroyed, as it was 
claimed, by dampness of the hold, arisnng from 
the leak, and such damage amounting to more 
than 20 per cent, a libel was filed against the un- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Affirmed by circuit court, 11 Fed. 514.] 
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derwriters to recover the whole loss: Meld, that,, 
assuming tiat the damage to the sacks of bar- 
ley, which were not reached by the sea water, 
was caused by damp vapor arising from other 
sacks that were reached by the sea water which 
came into the vessel through a peril of the seas, 
such damage was not caused by actual contact 
of sea water with the articles damaged, within 
the meaning of the policy; and that the insur- 
ance company was not liable on the policy- 

2. The cases of WoodrufiE v. Commercial 
Mut. Ins. Co. (2 Hilt, 130), and Cory v, Boyl- 
ston Fire «& Marine Ins. Co., 107 Mass. 143,. 
commented on. 

[This was a libel by Adam Neidlinger and 
others against the Insurance Company of 
North, America,] 

W. W, Goodrich, for libellants. 

C. A. Hand, for respondents. 

BENEDICT, District Judge. In October, 
1876, the libellants obtained from the defend- 
ant, hy open policy and certificates, insurance 
to the amount of $17,600 '<opon 21,068*3/4^ 
bushels of barley from San Francisco to New 
York on the ship Blue Jacket The policy 
was in the usual American form against 
perils of the seas, B;y the memorandum 
clause grain of all kinds was warranted hy 
the assured "free from average imless gen- 
eral," and also "free from damage or injury 
from dampness, change of flavor, or being- 
spotted, discolored, musty or mouldy, except 
caused by actual contact of sea water with, 
the articles damaged, occasioned by sea 
perils," The memorandum was qualified by 
the certificates, which contained the words, 
"Subject to 20 per cent particular average," 

The barley was shipped In- sacks, and the- 
bills of lading issued therefor described the 
pr-operty as so many sacks of bariey. There- 
was other barley in the ship— also shipped in 
sacks— and there was some pig lead, wool, 
rags, borax and other cargo. The barley was 
stowed in tiers, the lower tier resting upon 
a grain ceiling over the pig lead, old sails be- 
ing spread for dunnage between' the ceiling- 
and the ground -tier of barley. During the 
voyage and while the ship was in the South 
Atlantic, she sprung a leak through a peril 
of the seas, and thereby sea water was taken 
into the hold, which came in actual contact 
with those sacks of barley composing the 
lower tiers, and with some in the wings. In 
consequence of the leak, the vessel bore up 
for Rio, where she aiTived on the 15th day of 
January, having experienced heavy weather 
and having at times had from 22 to 24 inches 
of water in her hold. Upon arrival in Rio all 
the cai-go except the barley composing the- 
lower tier and some in the after end of the 
ship was taken out. The ship was then 
docked and repaired. The barley and other 
cargo taken out was then restowed in the 
ship, and on the ISth day of March the ship 
sailed for New York, where she arrived with- 
out further disaster on the 11th day of May. * 
Upon discharging the cargo in New York, 
certain of the libellants' bags, especially those- 
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composing the lower tier, showed marks of 
sea water, and were caked and badly dam- 
aged by actual contact with sea water. 

The evidence will not peiTQit the conclusion 
that of the libellants' bags a greater number 
than 5,360 were in actual contact with sea 
water. Indeed, it is quite evident that the 
number of bags so damaged was less than 
5,360. The rest of the barley was bright in 
color, and to all external appeai-ance mer- 
chantable. But hy testing samples it was 
discovered that the malting quality of the 
barley had been destroyed, and iu consequence 
it was unsaleable as merchantable barley fit 
for malting. Accordingly all was sold at auc- 
tion, when it brought a price far less than the 
market price of barley fit for malting. 

This action was then brought by the owners 
of the barley against the underwriters, to re- 
cover for the loss upon the barley insured by 
them, as ascertained by the auction sale. 

In regard to the 5,360 sacks above men- 
tioned, it may, for the purposes of this case, 
be considered to have been proven that the 
damage was caused by actual contact of sea 
Avater with those sacks. In regard to the 
damage to the remainder, it may, for the pui'- 
poses of this case, be considered to have been 
shown to have been caused by dampness in 
the ship's hold. The most favorable view for 
the libellants is to consider the evidence as 
warranting the inference that the sea water 
which leaked into tlie ship prior to her arrival 
at Rio, by creating a damp atmosphere in 
"the hold caused germination to commence in 
the barley, which being thereafter checked by 
heat, left the barley diy, bright," and to all 
appearances sound, but incapable of further 
germination. 

It is conceded that the loss on the 5,360 
sacks is not sufficient to charge the under- 
writers—that loss not amounting to 20 per 
cent of the property insured. But if to the 
loss on the 5,360 sacks there be added the loss 
on the remainder, arising from the destruc- 
tion of the malting capacity, then" the amount 
of loss is sufficient to warrant a recovery upon* 
the policy. The question to be determined, 
therefore, is, whether the underwriter is lia- 
ble upon the policy for damage to sacks of 
barley that were never- reached by the sea 
water, assuming it to have been shown that 
such damage was caused by damp vapor 
arising from other sacks that were reached 
by the sea water which came into the vessel 
through a peril of the seas. Was such dam- 
age caused by actual contact of sea water 
with the articles damaged, within the mean- 
ing of the warranty in the policy contained? 
If so, the libellants are entitled to recover; 
otherwise, not. 

The question thus presented does not ap- 
pear to have been passed on in the national 
courts of the United States. It has, however, 
been considered in the state courts, and the 
cases there adjudged deserve respectful at- 
tention. It will conduce to the understanding 
flf those cases to notice the circumstances un- 



der which the warranty in question came to 
be inserted in policies of insurance, and then 
to examine in chronological order the adjudi- 
cations made in regard to the effect produced 
by the provisions. 

In the year 1851 a question arose in the 
English courts in regard to the liability of an 
underwriter in a case where hides and tobac- 
co had been shipped togethei*, and the tobac- 
co was injured in flavor by a fetid odor aris- 
ing from the hides, which had been w^et by 
sea water shipped during the voyage by peril 
of the seas. The policy contained no limita- 
tion of tlie undei-writer's liability other than 
that contained in the ordinaiy memoranda, 
and the plaintiff recovered, upon the ground 
that the natural and almost inevitable cause 
of the flavor communicated to the tobacco 
was the access of sea water to the hides by 
a peril of the sea. Under such a policy it is 
not necessaiy, said Martin, B., "that sea 
water should be in absolute contact with the 
injured article." Montoya v. London Assur. 
Co., 6 Exch. 459. 

In the same year the case of Baker v. Manu- 
facturers' Ins. Co., 12 Gray, .603, came before 
the supreme court of Massachusetts when the 
liability of the underwriter was asserted in 
respect to damage to delicate French goods 
arising from an extraordinary formation of 
steam and gases occasioned by an extraordi- 
nary access of sea water to the hold, causetl 
by perils of the seas. 

In consequence of these decisions— as it has 
been supposed, and as the language of the 
warranty indicates — ^the warranty under con- 
sideration was thereafter inserted in policies, 
whereby the property insured is "warrante<l 
by the assured free from damage or injury 
from dampness, change of flavor, or being 
spotted, discolored, musty or mouldy, except 
caused by actual contact of sea water with 
the articles damaged occasioned by sea 
perils." 

In 1858 the effect of this warranty came to 
be considei'ed by the court of common pleas 
in the city of New York, in the case of 
Woodruff V. Commercial Mut. Ins. Co., 2 
Hilt 130, and upon that case the libellants 
in this action place their chief reliance. The 
action was upon a policy similar to the one 
here sued on, to recover for damage to wheat 
loaded in sacks. The evidence disclosed three 
kinds of injury.' Some of the sacks were 
damaged by sea water leaking upon them; 
other sacks were damaged by dampness aris- 
ing from the sacks that had been in actual 
contact with sea water; and there was dam- 
age caused hy effluvia that arose from hides 
forming part of the cargo which had been 
wet by sea water through a peril of the sea. 
The judgment of the court was that the un- 
derwriters were not liable for the damage 
caused by the effluvia from the hides, but 
were liable for the other damage. 

The ground upon which the court based the 
distinction drawn between the damage caused 
by effluvia and that caused by dampness, is 
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to be found in the opinion delivered by Brady, 
J., wliere it is said: "If sea water be com- 
municated by absorption, or malies its way 
upon any other principle of natural philoso- 
phy from the articles wet to any part of the 
same article, the actual contact contemplated 
by the policy is created." The same idea is 
conveyed by the language used in- the opinion 
clelivered by Judge Ingraham, when, in con- 
curring with Judge Brady, he says: "The 
dampness refen-ed to in the warranty is 
dampness to the article when it has come in 
contact with sea water." 

From these expressions it may be infeiTed 
that no damage was considered by the court 
of common pleas to be chargeable to the un- 
derwriter, except such as appeared to have 
been caused by sea water that had been com- 
municated from one bag to another by ab- 
sorption, or upon some other principle of nat- 
ural philosophy; and it seems difllcult to un- 
dei-stand how the court reached its result 
upon any other ground. 

It is not stated in the opinions that the ship- 
ment, constituted as it was, of various sacks 
of wheat, was considered to be a single ar- 
ticle; and unless the decision was that the 
sea water had passed to all the sacks allow- 
ed for in the judgment, it would seem that 
the sacks damaged by eflEiuvia would have 
been placed in the same category with those 
damaged by the vapor of the water,— the ef- 
fluvia, as well as the vapor, being the natural 
result of the sea water in the ship. If this 
be the ground of the distinction that was 
there made between the damp sacks and 
those damaged by effluvia only, the case af- 
fords little support to the libellants here, for 
in this case the question is in regard to bags 
of grain to which sea water was never com- 
municated by absorption or otherwise. 

But however the case of Woodruff v. Com- 
mercial Mut Ins. Co. may be understood, its 
weight as authority in favor of the libellants 
is more than counterbalanced by the decision 
of the supreme court of Massachusetts in the 
subsequent case of Cory v. Boylston Fire & 
aiarine Ins. Co., decided in 1871, and report- 
ed in 107 Mass. 146; also in 9 Am. Rep. 14. 
This was a case upon a policy of insurance 
similar to that issued to libellants. The loss 
sought to be recovered arose from damage 
to champagne wine packed in cases and val- 
ued by the case. The ruling was that under 
such a warranty "it is not enough to bring 
a case within this clause that perils of the 
sea should be the efficient and, within the rule 
laid down in the previous decisions, the proxi- 
mate cause by which the sea water was ship- 
ped which more or less directly ojierates upon 
and injures the goods; or that sea water 
should come in contact with part of the car- 
go; but it must come into actual contact with 
the articles for the damage to which the un- 
derwriters are sought to be charged." 

The result of this ruling was that the under- 
writer was absolved from liability upon a 
state of facts curiously resembling, as the 



court remarks, those in the former case of 
Baker v. Manufacturers' Ins, Co., wnere the 
same tribunal had held the underwriters lia- 
ble. The difference in result arose simply 
from the insertion of the warranty under con- 
sideration here. The ease is directly in point 
and it is adverse to the claim of these libel- 
lants. 

I have not overlooked the suggestion made 
in behalf of the libellants that a distinction, 
between that case and this arises from tne 
fact that there the wine was valued by the 
case in the policy, while here the policy is 
open. But this is a distinction without a 
difference. Inserting in the policy a valua- 
tion of the articles by the case does not 
change the nature of the contract. It is still 
a policy in gross upon a shipment consist- 
ing of different articles (Hernandez v. Sun 
Mut Ins. Co. [Case No. 6,415]); and so far 
as the question under consideration is in- 
volved the two policies are alike. 

The conclusion reached by the supreme 
court of Massachusetts commends itself to 
my judgment. It is certainly in harmonj 
with the letter of the warranty, and as I 
think with the spirit and intention of the 
parties; and no arguments have been here 
presented sufficient to lead me to a differ- 
ent conclusion. 

It has been said that the vapor arising from 
sea water is sea water within the meaning 
of the warranty. But the difference between 
a case where damage arises from sea water 
carried by absorption or capillary attraction, 
and one where the damage is caused by the 
vapor evolved from sea water, is palpable. 
The risk is different in the two cases, not 
only in degree but in character, because the 
vapor of water is communicated under dif- 
ferent circumstances and in obedience to dif- 
ferent laws from those that control the move- 
ments of water. 

Nor can the position be maintained that 
the barley shipped by the libellants is to be 
deemed for the purpose of the insurance to 
be a single article, "and, as in Woodruff v. 
Commercial Mut. Ins. Co., the insurer be 
held liable upon the ground that all the dam- 
age arose from sea water having been com- 
municated by absorption or having made its 
way upon some other principle of natural 
philosophy from one part of the article to 
another part of the same article. For, how- 
ever the fact may have appeared in Woodruff 
Y. Commercial Mut. Ins. Co., in this case the 
evidence forbids the conclusion that sea wa- 
ter was ever communicated to any sacks ex- 
cept the 5,360 sacks that displayed marks of 
the contact of sea water. It is, therefore, 
impossible upon the evidence in this case to 
hold that the disputed damage was occasion- 
ed by the actual contact of sea water with a 
part of the ai'ticle insured. Nor can a ship- 
ment of grain in bags be deemed to consist 
of a single article. 

In a case of insurance upon hides before 
the supreme court of the United States (Bias 
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V. Chesapeake Ins. Co., 7 Orancli Ell U. S.] 
416) the insuraBce was described as an "in- 
surance in gross on, a cargo consisting of a 
distinct number of articles," If such be the 
character of an insurance upon hides, cer- 
tainly an insurance upon grain in saclis can- 
not be said to consist of a single article. 

But it is said, if this be an insurance of 
many different articles in gross the different 
kernels of grain constitute the articles of 
which it is composed, and inasmuch as it 
would be absurd to suppose an intention by 
the waiTanty to compel the insurer to show 
actual contact of sea water with each ker- 
nel of grain, it must have been the intention 
to treat the barley as consisting of a single 
article when applying the provision of the 
warranty. If this were the intention no ad- 
vantage would result to the libellants, for, 
as before stated, the damage in dispute did 
not result from the contact of sea water, but 
from the contact of vapor. Besides, policies 
of insurance are commercial conti'acts, to be 
construed and applied in view of the meth- 
ods pursued by the merchants in their dea. 
ings with each other, and among merchants- 
no notice is taken of the possibility that some 
of the kernels in a sack of grain that is wet 
may escape contact with the water; but in the 
absence of evidence to the contrary they act 
upon the assumption— sufficientiy accurate 
for all practical purposes— that when sea wa- 
ter comes in contact with a sack of grain it 
will by absorption be brought in contact with 
all the grain in the sack. And in such case 
they would, when ascertaining the part dam- 
aged, treat each sack as constituting a single 
article. The more reasonable supposition, 
therefore, is, that it was the intention of the 
parties to this contract that in applying the 
warranty each sack of grain should be deem- 
ed a distinct article. So understood, the war- 
ranty will read: "This grain is warranted 
free from damage or injury from dampness, 
unless such dampness be caused by actual 
contact of sea water with the damp sack." 
If the policy had contained a warranty so 
worded it would scarcely have been claimed 
that the insurer was liable for any damage 
outside of the 5,360 bags which showed 
marks of the actual contact of sea water. 

My conclusion, thei'efore, is that the libel- 
lants have failed to show that a loss equal 
to 20 per cent of the value insm'ed was oc- 
casioned by any peril insured against, and 
their libel must, therefore, be dismissed, with 
costs. 

[The libelants took an appeal to the circuit 
court The decree above was affirmed. 11 
Fed. 514.] 

[See Case No. 1,569.] 
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[The ease reported under above title in 
Browne, Adm. 162, is the same as Case No. 7,- 
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Case Xo. 10,088. . 

NEIL v. ABBOTT. 

[2 Cranch, 0. C 193.] i 

District Court, District of Columbia. Jan. 20,. 
1820. 

Limitations op Actions — Offer op Compro- 
mise — ^Effect. 
The offer of terms of compromise is not suffi- 
cient to take the case out of the statute of limita- 
tions. 
[See Ash v. Hayman, Case No. 572; Bank of 
Columbia v. Sweeny, Id. 882.] 

To take the case out of the statute of limi- 
tations, the plaintiff offered evidence of the 
acknowledgments of the defendant's intes- 
tate, Campbell, when offering a compromise, 
viz. that Campbell acknowledged the debt 
to be due by Campbell and Matiock, and offer- 
ed to pay one-half, although he said he was 
discharged by the insolvent law of Missouri, 
if the plaintiff would give him time. 

Mr. Key, for defendant, objected to this 
evidence, and cited Baird v. Rice, 1 Call, 26. 

Mr. Marbury, contra,, cited 3 Esp. 113. 

THE COURT (THRUSTON, Circuit Judge, 
contra) decided that the acknowledgment, 
under those circumstances, could not be given 
in evidence. Verdict for the defendant. 



NEIL {McKINNEY v.). See Case No. 8,865. 

NEIL (PECK v.). See Cases Nos. 10,892 and 
10,893. 
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In re NEILL. 

[8 Blatchf. 156; 13 Int. Rev. Rec. 29; 5 Am. 

Law Rev. 566; 4 Am. Law Rep. 

U. S. Cts. 153.] 2 

District Court, S. D. New York. Jan. 27, 1871. 

Army and Navt — Power to Discharge — Acts 
OP February 24 and July 4, 1864— Secretary 
OF War— State Courts—Habeas Corpus— Re- 
turn. 

1. Under section 20 of the act of February 
24. 1864 (13 Stat. 10), and section 5 of the act 
of July 4, 1864 (13 Stat. 380), the power of dis- 
charging from service in the army of the Unit- 
ed States minors under the age of eighteen 
years, is taken away from the courts and is con- 
fided wholly to the secretary of war; and the 
whole power of discharge is thereby given to 
the secretary of war in regard to minors, what- 
ever their ages when they enlisted or when they 
apply for discharge. 

2. A state court, judge or officer is without ju- 
risdiction to release a soldier, on habeas corpus, 
when is appears, prima facie, that he is held to 
service in the army by an officer acting under 
the authority of the United States and claiming 
to hold him as an enlisted soldier, 

[Cited in McConologue's Case, 107 Mass. 159.] 

3. In return to such writ, such officer is not 
bound to produce the body of the soldier. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
5 Am. Law Rev. 566, contains only a partial 
reDort.1 
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4. Under the statute of New York (2 Rev. St. 
566, § 32), a return to a writ of habeas corpus 
issued by a state judge, need not be verified by 
oath, when such return is made by an oflScer of 
the army of the United States. 

5. Where such officer, for not producing the 
body of the soldier, and for not making a sworn 
return to the writ, was imprisoned for contempt, 
by the state court, this court, on a writ of habeas 
corpus, discharfied him from imprisonment. 
Such DOwer of discharge exists under section 7 
of the act of March 2, 1833 (4 Stat. 634), and 
section 1 of the act of February 5, 1867 (14 
Stat. 385). 

[Cited in U- S. ex rel. Bull v. MeOlay, Case 
No. 15,660; Re Bull, Id. 2,119; State t. 
Bolton, 11 Fed. 218; Re Neagle, 39 Fed. 
831; Cunningham v. Neagle, 135 U. S. 
74, 10 Sup. Ct. 672.] 

[In the matter of Thomas H. Neill.] 

Noah Davis, Dist. Att'y, and Asa B. Gard- 
ner, for the United States and the relator. 
Aaron J. Vanderpoel, for the state sheriff. 

BLATCHFORD, District Judge. On the 
4th of January, 1871, a petition was present- 
ed to the Honorable John H. McCunn, a 
judge of the superior court of the city of New 
York, by one John Casey. The petition set 
forth, that the said Casey "is at present re- 
strained of his liberty at Fort Columbus, a 
militaiy depot, in the port of New York; that 
said John Casey is a minor and imder the 
age of twenty-one years;" and that "the 
cause or pretence of such imprisonment and 
restraint, according to the best knowledge 
and belief of your petitioner, is, that said 
John Casey, -while such minor as aforesaid, 
enlisted in the United States army, at the 
city of New York, on or about the 23d day 
of December, 3870, without the knowledge 
or consent of his parents, who are both liv- 
ing." The petition prayed, that a writ of 
habeas coi-pus might issue, directed "to the 
officer in command of said Fort Columbus, 
in said port of New York, commanding him 
to produce the body of said John Casey." 
The judge to whom the petition was pre- 
sented, acting as an officer authorized to per- 
form the duties of a justice of the supreme 
court at chambers (2 Rev. St 564, § 23, 
subdiv. 2), granted a writ of habeas corpus, 
on the 4th of January, 1871, directed to "the 
officer in command of Fort Columbus, a mili- 
taiy depot in the port of New York, General 
Neill," commanding him to produce the body 
of John Casey, together with the time and 
cause of his imprisonment and detention, be- 
fore the said judge, in the said superior 
court, on the 9th of January, 1871. The writ 
was issued and duly served. 

The time for making return to the writ was 
extended by the attorney for Casey until the 
11th of January, 1871. On that day. General 
Neill made to the judge who issued the writ 
a written return, signed by him, but not veri- 
fied by his oatli, in the following words: 
"Head-Quarters, Principal Depot General 
Recruiting Service, Fort Columbus, New 
York Harbor, January 11th, 1871. To the 
Honorable John H. McCunn, Judge of the 
17FED.CAS.— b2 



Superior Court of the City of New York; 
Sir. I have the honor to make return to the 
within writ of habeas corpus, issued in the 
case of John Casey, a private soldier in the 
service of the United States, that the said 
John Casey is a regular enlisted soldier, and 
held to service in the army of the United 
States, by virtue of said enlistment; that the 
said John Casey was regularly enlisted into 
the service of the United States, according to 
the laws governing the recruiting service for 
enlisting recruits, by his signing the proper 
statement or declaration required for re- 
cruits to take, and that the paper here an- 
nexed, marked 'A,' is one of the duplicate 
enlistment papers in the case of the said 
John Casey; that the oath was regularly ad- 
ministered by an officer authorized to admin- 
ister oaths, and ^hat the recruit was regularly 
examined by the surgeon appointed for that 
purpose; that, under the decisions of the 
judge advocate general of the army, it is not 
my duty to produce the body of said John 
Casey in court; that such declination and de- 
nial of the jurisdiction of your honor is a 
matter of official duty, and not from any dis- 
respect or contempt of youi' honorable court. 
Your attention is respectfully invited to the 
enclosed extract from the Digest of Opinions 
of the Judge Advocate General of the Ai-my, 
(published by authority,) and points of law, 
which constitute the precedents on which 
this return is based. I am, sir, very respect- 
fully, your obedient servant. Thos. H. Neill, 
Lt.-Col. 6th U. S. Cavalry, and Bvt.-Briga- 
dier General U. S. A., Commanding Depot." 

Annexed to the return were what purport- 
ed to be copies of the enlistm^it papers re- 
ferred to in the return. Among them was 
an oath of enlistment and allegiance, signed 
by Casey, and subscribed and sworn to by 
him, December 23d, 1870, before "F. E. 
Camp, Captain U. S. Army, Recruiting Offi- 
cer." This oath was in the following words; 
"State of New York, Town of New York, ss: 
I, John Casey, born in BrooMjTi, in the state 
of New York, and by occupation a plumber, 
do hereby acknowledge to have voluntarily 
enlisted, this twenty-third day of December, 
1870, as a soldier in the army of the United 
States of America, for the period of five 
3'ears, unless sooner discharged by proper 
authority, and do also agree to accept from 
the United States such bounty, pay, rations 
and clothing as are or may be established by 
law. And I do solemnly swear, that I am 
twenty-one years and eleven months of age, 
and know of no impedient to my serving 
honestly and faithfully as a soldier for five 
years, under this enlistment contract with 
the United States. And I, John Casey, do 
also solemnly swear, that I will bear true 
faith and allegiance to the United States of 
America, and that I will serve them honestly 
and faithfully against all their enemies or 
opposers whomsoever, and that I will ob- 
serve and obey the orders of the president of 
the United States, and the orders of the offi- 
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cers appointed over me according to the rules 
and articles of war." Another of the enlist- 
ment papei-s was a certificate signed by Cap- 
tain Camp, certifying, on honor, that he had 
carefully examined Casey, agreeably to the 
general regulations of the army, and that, in 
his opinion, he was free from all bodily de- 
fects and mental infirmity which would in 
any way disqualify him from performing the 
duties of a soldier. Another of the enlist- 
ment papers was a certificate signed by Cap- 
tain Camp, certifying, on honor, that he had 
minutely inspected Casey previously to his 
enlistment, that he was entirely sober when 
enlisted, that, to the best of his, Camp's, 
judgment and belief, Casey was of lawful 
age, and that he. Camp, had accepted and 
enlisted him into the service of the United 
States, under such contract of enlistment, as 
duly qualified to perform the duties of an 
able bodied soldier, and, in doing so, had 
strictly observed the regulations governing 
the recruiting service. He also certified a 
■description of Casey's person. Another of 
the enlistment papers was a declaration, 
signed by Casey, in the presence of a sub- 
scribing witness, and dated December 23d, 
1870, in the words following: "I, John 
Casey, desiring to enlist in the ai*my of the 
United States, for the term of five years, do 
declare, that I have neither wife nor child, 
that I have never been discharged from the 
United States service on aeeoimt of disabil- 
ity, or by sentence of a court martial, or by 
order before the expiration of the term of 
enlistment, and that I am of the legal age to 
enlist of my own accord, and believe myself 
to be physically qualified to perform the du- 
ties of an able-bodied soldier." Another of 
the enlistment papers was a paper contain- 
ing the details of the examination of Casey 
as to his physical condition. The extract and 
points of law refen-ed to in the return were 
annexed thereto in print. The body of 
Casey was not produced with the return. 

On the 12th of January, 1871, Judge Mc- 
Cunn issued, under his hand and seal, a war- 
rant, in the name of the people of the state 
of New York, directed to the sheriff of the 
city and county of New Tork, and in the 
words following: "It appearing satisfacto- 
rily to me, on oath, that Thomas H. Neill, the 
oflacer in command at Fort Columbus, in the 
port of New York, to whom a writ of habeas 
corpus was directed and delivered, command- 
ing him to bring before me John Casey, in 
the said writ named, has refused to obey the 
said writ, according to the command thereof, 
in not producing the said John Casey before 
me, and also by not making a full and ex- 
plicit return to said writ, within the time lim- 
ited by law, and no sufficient excuse having 
been shown for such refusal, these are, there- 
.fore, to authorize and command you, in the 
name of the people of the state of New 
York, forthwith to arrest the said Thomas H. 
Neill, and to bring him immediately before 
me, at part one of the superior court of the 
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city of New York, in the said county of New 
York." Under such warrant, the said sheriff, 
on the 17th of January, 1S71, arrested Gen- 
eral Neill, and took him into custody. 

At this stage of the proceedings, a petition 
was presented to me by General Neill, pray- 
ing that a writ of habeas corpus might be is- 
sued to the said sheriff, to inquire into the 
cause of his imprisonment. A copy of the 
warrant of attachment was annexed to the 
petition, and the petition set forth the causes 
of the issuing of the warrant, in substance, 
as they are above stated, namely, the issuing 
of such writ of habeas corpus by Judge ilc- 
Cunn, and the making of such return to it. 
The petition averred, that the ground for 
the issuing of the attachment was, that Gen- 
eral Neill had not produced Casey before 
Judge McCunn, on the writ of habeas coi-pus. 
The petition also stated, that General Neill 
had submitted to the service of the process 
of attachment by the sheriff, at his post of 
Fort Columbus, relying on this court for re- 
lief under the statutes of the bnited States, 
and from a belief that, with such remedy, it 
did not befit him to resist by force such 
process of attachment; that his action in the 
premises had been in accordance with the 
ordei-s of the secretary of war; that the issu- 
ing of the attachment was coram non judice; 
and that he was, under it, resti-ained of his 
liberty, for acts done or omitted to be done 
by him in pursuance of a law of, and under 
color of the rightful authority of, the United 
States, he being lieutenant-colonel of the 
Sixth United States cavalry, and a brevet 
brigadier-general in the United States army, 
and commandant of the post of Fort Colum- 
bus, a military site of the United States. 
This petition was acceompanied by an afiida- 
vit of the military officer who presented to 
Judge McCunn thfe return of General Neill, 
showing its presentation, and that the judge 
refused to receive it because Casey was not 
produced. 

On this petition and affidavit, I issuecl, on 
the 17th of January, 1871, a writ" of habeas 
corpus to the said sheriff, commanding him 
to produce General Neill forthwith before 
this court, together with the time and cause 
of his imprisonment and detention. The writ 
was served on the sheriff, and he produced 
General Neill before this court, and made re- 
turn, that he held him in custody by virtue of 
said waiTant of attachment, of which a copy 
was annexed to his return. 

This return was traversed by the United 
States, by its attorney, and by General Neill, 
as relator, in person, by a traverse averring, 
that, "while it is time that said sheriff has ar- 
rested the said relator by virtue of the said 
writ of attachment annexed to said return, 
and holds him in custody thereunder, yet the 
said arrest and detention are unlawful and 
in violation of the constitution and laws of 
the United States, for that the several facts 
and allegations in the petition of the said re- 
lator, in respect to the proceedings before the 
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said, the Hon. John H. McCunn, and in re- 
spect to the return to the writ Issued by him, 
and the several facts stated in said return, 
are, in all things, true, in substance and mat- 
ter of fact, as alleged and set forth in said 
petition, and they pray leave to refer to said 
petition and said return, with the same force 
and efifeet as though embodied herein." 
The sheriff put in a reply to this traverse, de- 
nying the same and averring that, "if the 
same is true, it is not sufficient, and this re- 
spondent ought not, by reason of any matter 
therein contained, to be prevented from exe- 
cuting the attachment held by him." 

On the issues thus raised oral testimony 
was taken before me, wMch disclosed the state 
of facts above set forth, and the further fact, 
that, on the presentation of the return to 
Judge McCunn, the counsel for Casey ob- 
jected to it, on the ground that it was not 
verified by oath, and also that the body of 
€asey was not produced, and that the judge 
thereupon refused to receive the return as 
sufficient, adding that he would receive no 
return until Casey was produced. 

In the case of In re Riley [Case No. 11,834], 
in September, 1867, it was decided by me, in 
the district court for this district, following 
two prior decisions of the same court, made 
T>y Judge Betts, that, by virtue of the pro- 
visions of the twentieth section of the act of 
February 24, 1864 (13 Stat 10), and of the 
fifth section of the act of July 4, 1S64 (13 
Stat. 380), the power of discharging from ser- 
Tice in the army of the United States minors 
under the age of eighteen years, (the enlist- 
ment of minors above the age of eighteen 
years, without the consent of their parents 
•or guardians, being lawful,) was taken away 
from the courts, and was confided wholly to 
the secretary of war; and that the whole 
power of discharge was thereby given to the 
secretary of war in regard to minors, what- 
ever their ages when they enlisted or when 
they applied for discharge. The general 
term of the supreme court of New York for 
this district, in January, 1867, in the case of 
In re O'Connor, 48 Barb. 258. decided that 
■congress had power to pass an act prohibit- 
ing the state judges from interfering with en- 
listments in the army; that it had done so by 
the two acts of 1864 and the act of February 
13, 1862 (12 Stat 339); and that the provision 
made by the acts of 1864 for a discharge by 
the secretary of war, on certain terms and 
•conditions, of minors enlisted in the army, 
must be held to forbid other modes of ob- 
taining discharges, and to be an assumption 
■of exclusive jurisdiction, in cases of the 
kind, by the federal government. This de- 
cision was made on a return which was in 
all essential particulars like the return made 
to Judge McCunn in the case of Casey, and 
■stated that the officer (General Butterfield) 
■denied the jurisdiction of the state court, and 
refused to produce the body of the soldier. 
Such decision of the supreme court has not 
l)een overruled by any superior authority. 



and was binding upon Judge McCunn, who, 
in issuing the writ of habeas corpus which 
he issued, acted, as before stated, under the 
statute of New York, solely as a justice of 
the supreme court at chambei's. The deci- 
sion does not show that the return made by 
General Butterfield was verified by oath, and 
It is understood that it was not The de- 
cision was coneuiTcd in by Justices Ingra- 
ham and Gierke, and dissented from by Mr. 
Justice Leonard. But, in July, 1867, the case 
of James Stokes, Jr., like that of Casey in all 
its -features, came before Judge Leonard, and 
he dismissed the writ of habeas corpus on 
the return. The same course was taken by 
Judge Loew, of the New York common pleas, 
in the case of Thomas Somers, in December, 
1869, and by Mr. Justice Barnard, of the 
New York supreme court, in the same month, 
in the case of Herman Hattenhorst. These 
three cases were subsequent to the decision 
in the case of O'Connor, and so was the de- 
cision in Rielly's Case, 2 Abb. Prac. (N. S.) 
334, made in March, 1867, by Judge Daly, of 
the New York common pleas, in which case, 
which was one like that of Casey, he held 
that, on the return, the writ must be dischar- 
ged. The same course had been taken by 
Mr. Justice Barnard, in October, 1866, in the 
case of David Clarke, and, in November, 1866, 
in the case of Isaac Kent I have before me 
the original papers in the cases of Stokes, 
Somers, Hattenhorst Clarke, and Kent, with 
the signatures upon them of the several 
judges referred to, discharging the writs on 
the returns. In all of them, as well as in the 
case of Rielly, the officer to whom the writ 
was directed stated, in his return, that he de- 
nied the jurisdiction of the state court, and 
refused to produce the body of the soldier, 
and the return was, in substance, the same 
as that in the case of Casey. In all of them, 
except tliat of Rielly, the original papers 
show that the return of the officer was not 
verified by oath. I have not before me the 
original papers in the case of Rielly, but the 
report of the case does not show that the re- 
turn was verified by oath, and ir is under- 
stood that it was not 

These decisions were all made on the ground 
that the state court, judge or officer is utterly 
without jurisdiction to release the soldier on 
habeas corpus, when It appears, prima facie, 
that he is held to service in the army by an of- 
ficer acting under the authority of the United 
States and claiming to hold him as an enlist- 
ed soldier; and that the inquiry whether he. 
is an enlisted soldier, or whether he could be 
lawfully enlisted, is one of which the state 
tribunal, from that moment, ceases to have 
jurisdiction. In the case of Casey, not only 
did this appear from the return made by Gen- 
eral NeiU, but it also appeared from the peti- 
tion presented to Judge McCunn for the al- 
lowance of the writ. The petition alleged 
that Casey "was restrained of his liberty at ' 
Fort Columbus, a militiary depot. In the port 
of New York," and that the cause of his re- 
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straint Tvas, that he "enlisted in the United 
States army, at the city of New York, on or 
about the 23d day of December, 1870," and 
prayed for a writ to be issued, "directed to the 
officer in command of said Fort Columbus, in 
said port of New York." The only allegation 
in the petition as to any illegality or irregular- 
ity in his enlistment was, that he enlisted 
while a minor, under the age of twenty-one 
years, without the knowledge or consent of 
his parents, who were both living. The pe- 
tition itself, therefore, showed, on its face, 
that Casey was held to service in the army, 
by an officer acting under the authority of the 
United States, and claiming to hold him as 
an enlisted soldier, and, therefore, showed 
that Judge McOunn had no jurisdiction to 
issue the writ. But if, under the statute of 
New York, it was imperative on the judge to 
issue the writ, his want of jurisdiction in the 
case appeared clearly from the return. 

It was not necessary that the return should be 
verified by oath. I must regard the decisions 
made in the eases I have referred to, where 
the returns made by the military officers were 
none of them verified by oath, as authorita- 
tive that the oath was not necessary. The 
statute of New York (2 Rev. St. 566, § 32) pro- 
vides that, except where the person making 
the return "shall be a sworn public officer, 
and shall make his return in an official ca- 
pacity, it shall be verified by his oath." Gen- 
eral Neill was a sworn public officer, within 
the meaning of this provision, and he made 
his return in his official capacity. The writ 
issued by Judge McCunn was addressed to 
"the officer in command of Fort Columbus, a 
military depot, in the port of New York, Gen- 
eral Neill." The return is headed: "Head- 
quarters Principal Depot, General Recruiting 
Service, Fort Columbus, New York Harbor," 
and General Neill's signature to the return is: 
"Thos. H. Neill, Lt. Col. 6th U. S. Cavalry, 
and Bvt. Brigadier General U. S. A., Com- 
manding Depot." The writ, based on the pe- 
tition, treated him as an officer, and as an 
officer of the United States army, and as a 
public officer, and as an officer in command of 
the military depot where Casey was restrained 
of his liberty, and as the officer who, in his of- 
ficial capacity as such commandant, was re- 
straining Casey of his liberty, and it called up- 
on him to make his return in such official capa- 
city, and he did so. He is an officer of the Unit- 
ed States, and a public officer, appointed by the 
president by and with the advice and consent of 
the senate, under article 2, section 2, subdi- 
vision 2, of the constitution of the United 
States. He is, also, an executive officer of 
the United States, under the second article 
of such constitution, and, as such, requu*ed, 
by article 6, section 3, of such constitution, 
to take an oath or affirmation to support such 
constitution. The form of such oath or af- 
firmation is prescribed by section 1 of the act 
of June 1, 1789 (1 Stat. 23), and by section 4 
of the same act, all officers thereafter to be 
appointed under the authority of the United 



States are required, before they act hi their 
respective offices, to take the same oath of 
office. Furthermore, by the eighteenth sec- 
tion of the act of January 11, 1812 (2 Stat. 
673), every officer is required to take and sub- 
scribe an oath or affirmation that he will bear 
true faith and allegiance to the United States, 
and that he will serve them honestly and 
faithfully against their enemies and opposers 
whomsoever, and that he will observe and 
obey the orders of the president of the United 
States, and the orders of the officers appointed 
over him, according to the rules and articles 
of war. Being found acting as such public 
officer, and being ti-eated as such by the writ 
issued to him, he must, in such collateral pro- 
ceeding, be regarded as having taken the 
requu-ed oaths and become a sworn public 
officer. 

In either event, therefore, whether Gen- 
eral Neill was or was not required to make 
a return to the writ, he was not required to 
make a sworn return. If there was no ju- 
risdiction to issue the wi'it, no return at all 
was necessaiy. If a return was required, he 
was, by the statute, exempted, as a sworn 
public officer, from verifying it by oath. 

Nor was he bound to produce the body of 
Casey. It was held by the supreme court 
of the United States,, in the case of Ableman 
V. Booth, 21 How. [62 U. S.] 506, 523, that, 
where a state eoiu't or judge is without ju- 
risdiction to release on habeas corpus, in a 
given case, a person held in custody under 
the authority of the United States, it is the 
duty of the officer who so holds such person 
in custody not to take such person, or suffer 
him to be taken, before the state court or 
judge, on the habeas corpus, and, also, his 
duty, if the state court or judge attempts to- 
control him in any respect in his custody of 
such person, to resist such attempt by force. 
That ease is also an authority to the point, that 
there was no power in the state judge to issue 
the writ of habeas corpus in the case of Ca- 
sey, on the facts set forth in the petition for 
the writ. 

As the state judge had no Jurisdiction to 
proceed in the ease of Casey, certainly after 
the return made by General Neill, and no ju- 
risdiction to require the body of Casey to be 
produced, or to require any other or further 
return to the wi*it, he was without jurisdic- 
tion to issue the warrant of attachment 
against General NeiU, which states, on Its 
face, that it is issued solely because General 
Neill did not produce the body of Casey, and 
did not make any other return to the writ of 
habeas corpus liian the retm-n which he is 
shown to have made. 

The next question is, whether the court 
has power, on the writ of habeas corpus is- 
sued to the sherifE, to release General Neill 
from the custody in which he is so held, under 
the warrant of attachment thus issued with- 
out jurisdiction. The seventh section of the 
act of March 2, 1833 (4 Stat 634), provides, 
that "either of the justices of the supreme 
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court or a judge of any district court of the 
United States, in addition to the authority al- 
ready conferred by law, shall have power to 
grant writs of habeas corpus, in all cases of a 
prisoner or prisoners in jail or confinement, 
where he or they shall be committed or con- 
fined on or by any authority of law, for any a<;t 
done or omitted to be done in pursuance of a 
law of the United States, or any order, process 
or decree of any judge or court thereof, any- 
thing in any act of congi-ess to the contrary 
notwithstanding; and, if any person or per- 
sons to whom such writ of habeas corpus may 
be dh;ected, shall refuse to obey the same, 
or shall neglect or refuse to make return, or 
shall make a false return thereto, in addition 
to the remedies already given by law, he or 
they shall be deemed and taken to be guilty 
of a misdemeanor, and shall, on conviction 
before any court of competent jm-isdiction, be 
punished by fine not exceeding one thousand 
dollars, and by imprisonment not exceeding 
six months, or by either, according to the 
nature and aggravation of the case." The 
first section of the act of February 5, 1807 
(14 Stat. 385), provides, "that the several 
courts of the United States, and the several 
justices and judges of such courts, within 
their respective jurisdictions, in addition to 
the authority already conferred' by law, shall 
have power to grant writs of habeas corpus, 
in all cases where any person may be restrain- 
ed of his or her liberty in violation of the 
constitution or of any treaty or law of the 
United States." The section then go^ on to 
provide as to the application for the writ, its 
award, its form, the return to it^ the joining 
of issue, the hearing, the penalties for not 
obeying it, and appeals from the final decision 
upon it, and concludes as follows: "And, 
pending such proceedings on appeal, and until 
final judgment be rendered therein, and after 
final judgment of discharge in the same, any 
proceeding against such person so alleged, to 
be restrained of his or her liberty, in any 
state court, or by or under the authority of 
any state, for any matter or thing so heard 
and determined, or in process of being heard 
and determined, under and by virtue of such 
writ of habeas corpus, shall be deemed null 
and void." 

By the terms of the warrant of attachment, 
General Neill is in custody for not produc- 
ing the body of Casey before the state judge, 
and for not making any other return than the 
one he made to the state writ of habeas cor- 
pus. Whether the retaining of the body of 
Casey and the making no different return to 
the writ be regarded as acts done by General 
Neill, or omissions by him to do acts, he acted, 
in retaining the body of Casey, and in re- 
fusing to produce him before the state judge, 
and in denying the jurisdiction of the state 
judge, and in not making any other return 
than the one he did make, in pursuance of 
bis duty as an ofBcer of the army of the 
United States, who, under the laws of the 
United States, was charged with the custody 



(Case No. 10,090) NEILSON 

of Casey, as an enlisted soldier of the army, 
and was bound to maintain such custody as 
against the unlawful interference of a state 
judge. He acted, therefore, "in pursuance 
of a law of the United States," within the 
meaning of the seventh section of the act of 
1833; and he is restrained of his liberty in 
violation of a law of the United States, with- 
in the meaning of the first section of the act 
of 1867. This court is, therefore, bound to 
discharge him from the custody in which he is 
held by virtue of the warrant of attachment. 
The same conclusion I have arrived at was 
reached by the district judge of the United 
States for the district of Kentucky, in the 
case of In re Farrand [Case No. 4,678], 
in December, 1867. In that case, a state 
court issued a writ of habeas corpus to an of- 
ficer of the army of the United States, to pro- 
duce one Johnson. The officer made a re- 
turn stating that the man was a duly enlisted 
soldier in the army of the United States, and 
annexing copies of his enlistment papers, in 
substance the same as in the case of Casey, 
and denying the jurisdiction of the court, and 
declining to obey the writ. The state court, 
nevertheless, proceeded and made an order 
directing that the soldier be discharged. The 
officer refused to obey such order and contin- 
ued to hold the soldier by virtue of his en- 
listment. The state court then proceeded 
against the officer by process of contempt, 
and he was taken into custody under such 
process, and, while in confinement, a writ of 
habeas corpus was issued by the district judge 
of the United States for the district of Ken- 
tucky, on his application, to the state mar- 
shal who had him in custody under such pro- 
cess. The district judge, on these facts, dis- 
charged the officer from the custody of the 
state marshal, holding that the proceedings 
in the state tribunal were without jurisdic- 
tion, and that the federal judge had power to 
discharge the officer from the state custody. 
A similar power of discharge was exercised 
by the federal court in the cases of Ex parte 
Eobinson DEd. 11,935]; Ex parte Jenkins [Id. 
7,259]; and Ex parte Sifford [Id. 12,848]. ^he 
relator is discharged. 



Case Wo. 10,090. 

In re NEILSON. 

[7 N. B. K. 505.] t 

District Court, E. D. Michigan. 

Pbactice in Bankhuptot — Motion to Set Aside 
Default— "When Too Late. 

A bankrupt moved to set aside his default 
for not appearing on the return day of the or- 
der to show cause why he should not be declared 
a bankrupt, on the ground that the debt of the 
petitioning creditor vnfs not provable, as it was 
based wholly upon the sale of intoxicating liq- 
uors and therefore void. JSdd, that the motion 

1 [Reprinted by permission.] 
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comes too late and without any excuse being 
offered or pretended for the delay; that the 
defense when made by the debtor himself found- 
ed as it is in a violation of the law, is not to be 
favored by the courts. 

[Cited in Re Meade, Case No. 9,370.] 
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Mr. Brownson (Van Dyke & B.), for the 
motion. 

H. M. Duffield (D. B. & H. M. I>.), op- 
posed. 

LONGYEAR, District Judge. The first 
ground of motion is abandoned and the mo- 
tion is left to rest entirely on the second. 
The ground of motion is based upon the 
following statement in Neilson's affidavit: 
"That he has a good and substantial defense 
to the said petition, tbe claim therein men- 
tioned being wholly based upon the sale of 
intoxicating liquors, and therefore void." 
This defense, w^hen made by the debtor him- 
self, founded as it is in a violation of the 
law by himself, is not one to be favored by 
the com'ts, especially when it is considered 
that except in a few isolated instances tlie 
law is pi-actically a dead letter upon the 
statute book. And hence, while this court 
holds itself bound to enforce that law in all 
cases which are brought within its letter, 
it will insist in all cases that the facts must 
be laid before it fully and particularly, in 
order that the court may see that the case 
comes within the law. AH debts or claims 
founded upon the sale of intoxicating liquors 
are not void by the statute. Hence, the 
statement of the simple fact that the claim 
is founded upon a sale of intoxicating liq- 
uors is not sufficient The facts of the sale 
must be stated in order that the court may 
see that the case comes within the statute. 
This is not done, and hence the affidavit is 
entirely and fatally defective. 

But there is another full and complete an- 
swer to this motion, and that is the delay 
in making it, without any excuse being of- 
fered or even pretended therefor. Adjudica- 
tion passed on the 6th of November, 1872. 
Neilson had legal personal notice of that fact 
on the 8th. On the 9th he furnished the 
messenger the list of his creditors, as re- 
quired by the act. On the 12th the case was 
duly referred to the register, and it is not un- 
til the 19th that this motion is made. Under 
these circumstances the motion comes too 
late, and could in no case be entertained 
without the most ample and satisfactory 
excuse for the delay, and especially so in 
view of the character of the defense proposed 
to be made as indicated in Neilson's affida- 
vit. The motion is denied. 



Case No. 10,091. 

NEILSON V. GARZA. 

[2 Woods. 287.] i 

Circuit Court, E. D. Texas. March Term, 1876. 

Constitutional Law — State Isspeotiou Laws — 
Charges — Regulation of Com>ie«ce — Re- 
vision BT Congress. 

1. The right to make inspection laws is not 
granted to congress, but is reserved to the states; 
nevertheless, it is subject to the paramount right 
of congress to regulate commerce with foreign 
nations and among the several states. 

2. If any state, as a means of executing its 
inspection laws, imposes any duty or impost on 
imports or exports, such duty or impost is void if 
it exceeds what is absolutely necessary for exe- 
cuting such inspection laws. 

3. As the article of the constitution of the 
United States which prescribes the limit within 
which inspection charges shall be kept, goes on 
to provide that "all such laws shall be subject 
to the revision and control of congress," congress 
is the proper authority to decide whether a 
charge or duty is or is not excessive. 

[Cited in Turner v. Maryland, 107 U. S. 55, 
2 Sup. Ct. 59; Patapsco Guano Co. v. 
Board of Agriculture, 52 Fed. 694.] 

4. Therefore if a law passed by a state is 
really an inspection law, it must stand until con- 
erress sees fit to alter it, even though the fee 
allowed by it is in effect an impost or duty on im- 
norts or exports. 

5. The scope of inspection laws is very large 
and is not confined to articles of domestic prod- 
uce or manufacture, but applies also to articles 
imported and to those intended for domestic use. 

6. The act of the legislature of Texas, ap- 
proved October 14, 1871 [Gen. Laws 1871, p. 
112], and the further act, approved March 23, 
1874 TLaws 1874, p. 33], entitled "for the en- 
couragement of stock-raising and the protection 
of stock-raisers," are inspection laws and are 
constitutional. 

[This was a bill brought by Henry Neilson 
against Mailana Trevino Gai-za, state in- 
pector of hides for Cameron county, Tex., for 
the purpose of testing the constitutionality of 
the Texas inspection laws.] Heard upon 
pleadings and evidence for final decree. 

Stephen Powers and Nestor Maxan, for 
complainant, cited Gibbons v. Ogden, 9 
Wheat. [22 U. S.] 203; Brown v. Mai-yland, 
12 Wheat. [25 U. S.] 419; Story, Const. §§ 
1004, 1017, 1024; Clintsman v. Northrop, 8 
Cow. 46; Hancock Vi Sturges, 13 Johns. 331; 
Ferris v. Ccles, 3 Caines, 212; Shoemaker v. 
Lansing. 17 Wend. 327. 

J. B. Cox, for defendant. 



BRADLEY, Circuit Justice. The com- 
plainant In this case resides in Matamoras, 
Mexico, and is largely engaged in the busi- 
ness of importing hides from that city to 
Brownsville, in Texas, and sending the same 
thence via the port of Brazos Santiago, in 
Texas, to New York. 

The defendant is inspector of hides and 
animals for Cameron county, Texas, at 
Brownsville, appointed and acting under an 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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act of the legislature of Texas, approved Oc- 
tober 14, 1871, and a further act, approved. 
March 23, 1874, entitled for "the encourage- 
ment of stock raising and the protection of 
stock raisers." By virtue of his said oflSee, 
the defendant claims and exercises the right 
to inspect the hides imported as aforesaid by 
the complainant, and to exact and receive 
and does exact and receive therefor, in ac- 
cordance with said law, fees at the rate of 
from six to ten cents per hide, according to 
the nuipber inspected. 

The complainant contends that this exac- 
tion is in reality an impost or duty on the 
imporation or exportation of said hides, and 
that it is conti-ary to those clauses of the con- 
satution of the United States which declare 
that congress shall have power "to regulate 
commerce with foreign nations and among 
the several states;" and that "no state shall, 
without the consent of congress, lay any im- 
posts or duties on imports or exports, except 
what may be absolutely necessary for exe- 
cuting its inspection laws." It is not pre- 
tended that congress has granted any con- 
sent in the case; and the complainant in- 
sists that congress, in making the importa- 
tion of hides free from duty, has regulated 
the subject, and no state regulation can have 
any force or effect, but all such regulations 
are void. 

If the state law of Texas, which is com- 
plained of, is really an inspection law, it is 
valid and binding unless it interferes with 
the power of congress to regulate commerce, 
and if it dees thus interfere, it may still be 
valid and binding until revised and altered 
by congress. The right to make inspection 
laws is not granted to congress, but is I'e- 
served to the states; but it is subject to the 
paramount right of congress to regulate com- 
merce with foreign nations, and among the 
several states; and if any state, as a means 
of carrying out and executing its inspection 
laws, imposes any duty or impost on imports 
or exports, such impost or duty is void if it 
exceeds what is absolutely necessary for exe- 
cuting such inspection laws. How the ques- 
tion, whether a duty is excessive or not, is to 
be decided, may be doubtful. As that ques- 
tion is passed upon by the state legislature, 
when the duty is imposed, it would hardly 
be seemly to submit it to the consideration 
of a jury in every case that arises. This 
might give rise to great diversity of judg- 
ment, the result of which would be to make 
the law constitutional one day, and in one 
case, and unconstitutional another day, in 
another case. As the article of the constitu- 
tion which prescribes the limit goes on to 
provide that "all such laws shall be subject 
to the revision and control of congress," it 
seems to me that congress is the proper tri- 
bunal to decide the question, whether a 
charge or duty is or is not excessive. If, 
therefore, the fee allowed in this case by the 
state law is to. be regarded as in effect an 
impost or duty on imports or exports, still if 



the law is really an inspection law, the duty 
must stand until congress shall see fit to al- 
ter it 

Then we are brought back to the question 
whether the law is really an inspection law. 
If it is, we can not interfere with it on ac- 
count of supposed excessiveness of fees. If 
it is not, the exaction is clearly unconstitu- 
tional and void, being an unauthorized inter- 
ference with the free importation of goods. 
The complainant contends that it is not an 
Inspection law; that inspection laws only 
apply legitimately to the domestic products 
of the country, intended for exportation; and* 
that no inspection is actually required in this 
particular ease, but a mere examination to 
see if the hides are marked, and who im- 
ported them, etc., duties which belong to the 
entry of goods, and not their inspection. 

No doubt the primary and most usual ob- 
ject of inspection is to prepare goods for ex- 
poration in order to preserve the credit of 
our exports in foreign markets. Chief Jus- 
tice Marshall, in Gibbons v. Ogden, says: 
"The object of inspection laws is to improve 
the quality of articles produced by the labor 
of a country; to fit them for exportation, or 
it may be, for domestice use." 9 Wheat. [22 
TJ. S.] 203; Story, Const. § 1017. But in 
Brown v. Maryland, he adds, speaking of 
the time when inspection takes place: "In- 
spection laws, so far as they act upon arti- 
cles for exportation, are generally executed 
on land before the article is put on board a 
vessel; so far as th^ act upon importations, 
they are generally executed upon articles 
which are landed. The tax or duty of in- 
spection is a tax which is frequently, if not 
always, paid for service performed on land." 
12 Wheat [25 U. S.] 419; Story, Const. § 
1017. So that, according to Chief Justice 
Marshall, imported as well as exported goods 
may be subject to inspection; and they may 
be inspected as well to fit them for domestic 
use as for exportation. All housekeepers 
who are consumers of flour know what a 
protection it is to be able to rely on the in- 
spection mark for a fine or superior article. 
Bouvier defines inspection as the examina- 
tion of certain articles made by law subject 
to such examination, so that they may be 
declared fit for commerce. Law Diet verb. 
"Inspection." The removal or destruction of 
unsound articles is undoubtedly, says Chief 
Justice Marshall, an exercise of that power. 
Brown v. Maryland, supra; Story, Const. § 
1024. "The object of the inspection laws," 
says Justice Sutherland, "is to protect the 
community, so far as they apply to domestic 
sales, from frauds and impositions; and in 
relation to articles designed for exportation, 
to preserve the character and reputation of 
the state in foreign markets." Clintsman v. 
Northrop, 8 Cow. 46. It thus appears that 
the scope of inspection laws is very large, 
and is not confined to articles of domestic 
produce or manufacture, or to articles in- 
tended for exporation, but applies to articles 



NEILSON cCase No. 10,091) 



[17 Fed. Cas. page 1304] 



imported, and to those intended for domestic 
use as well. 

An examination of some of the actual in- 
spection laws of the different states shows 
that this is the fact: Thus, in Alahama, the 
city authorities of MobUe are authorized to 
appoint inspectors, and to adopt regulations 
(to be approved by the governor) for the in- 
spection of staves, tobacco, pitch, tar, tur- 
pentine, rosin, fish, flour and oil, within the 
limits of the city. Many of these articles 
must be articles of import In Massachusetts, 
fish intended for exportation are to be in- 
spected, whether inspected previously in an- 
other state or not. Pearson v. Purkett, 15 
Pick. 2G4. In Kentucky, under the inspec- 
tion laws of that state, imported salt cannot 
be sold in the state until it has been inspect- 
ed, and three cents inspection fees are 
chargeable for each barrel inspected. The 
inspection laws of North Carolina are very 
full, and, amongst other things, provisions 
and forage imported from out of the state, 
such as beef, pork, fish, flour, butter in firkins, 
cheese in boxes, hay or fodder, bacon in hogs- 
heads, etc., must be inspected before they 
can be sold, on pain of $100 penalty, and a 
scale of inspection fees is fixed by law. It is 
true the constitutionality of these laws has 
not been tested, but they show what range in- 
spection laws have taken, and what is gen- 
erally regarded as within their scope. 

Now, the law in question is a general law 
of the state of Texas; it purports to be an 
inspection law, to encourage stock raising 
and to protect stock raisers; it makes each 
county of the state, except certain counties 
named, an inspector's district, for the in- 
spection of hides and animals; and creates 
the office of inspector, to be elected by the 
voters of the county; it requires of him a 
bond and oath of office; it requires him to 
keep a book of records of his inspections; it 
requires him to examine and inspect all hides 
or animals known or reported to him as sold, 
or as leaving or going out of the county for 
sale or shipment; and all animals driven or 
sold in his district for slaughter to packeries 
or butcheries; it directs the method of in- 
specting, branding and recording animals and 
hides; it requires him to prevent the sale or 
removal out of the county of hides or ani- 
mals upon which the brands can not be as- 
certained, unless identified by proof, etc.; it 
gives him power to seize and condemn un- 
branded animals or hides. Various other reg- 
ulations are imposed in the act. By the six- 
teenth section, it is provided that any person 
may ship from any part of the state any hides 
or animals imported into the state from Slex- 
ico, and shall not be required to have the 
same inspected: provided, he has first ob- 
tained the certificate of the inspector or 
deputy inspector of the county into which the i 



same were imported, certifying the date of 
the importation thereof, the name of the im- 
porter and of the owner, and of the person in 
charge of the same, the name of the place 
where the same were imported, together with 
the number of hides and animals so imported, 
and a description of their marks and brands 
(if any there be) by which the same may be 
identified. By the 17th section, it is declared 
that inspectors shall be allowed to charge and 
collect the same fees for the services which 
they are authorized to perform by the terms 
of section 16 as are allowed in other cases 
thereafter provided. The fees referred to are 
those allowed for inspection, which are, as 
before stated, from six to ten cents per hide, 
according to the number inspected. 

Now, it is contended that the examination 
and certificate required by the 16th section, 
in order to be allowed to export out of the 
state hides imported from Mexico, is not an 
inspection, but is expressly denominated oth- 
erwise. "Shall not be required to have the 
same inspected," are the words, it is true. 
But the thing which is required, though not 
such an inspection as is usual and customary 
in other cases, is, nevertheless, an actual in- 
spection. The exporter must obtain the cer- 
tificate of the inspector, or his deputy, of the 
county into which the hides were imported, 
certifying (note what things are to be cer- 
tified) the date of the importation, the name 
of the importer and of the owner, and of the 
person in charge, name of the place where 
imported, number of hides and animals im- 
ported, and description of their marks and 
brands, if any there be, by which they can 
be identified. What is this but inspection? 
The object is to subject the hides or animals 
to the examination of the official inspectox-, 
that he may note everything about them, 
serving to their identification, ownership, etc. 

I do not say that such an inspection as this 
is necessary or expedient; but it is inspec- 
tion; and at such a place as Brownsville, it 
may, for aught I know, be a necessary police 
regulation to prevent frauds and clandestine 
removal and exportation of property belong- 
ing to the people of Texas. The fee or duty 
exacted may be excessive; but if so, con- 
gress can regulate that Our only concern 
with the case is to know whether the acts re- 
quired by the state law, and performed by 
the defendant on and about the hides, are 
fairly characterized as inspection or not. If 
they are, that ends the case here. We think 
the law is an inspection law; that the part of 
it in question is not foreign to that charac- 
ter; and that the acts of the defendant for 
which the fees exacted by him were charged 
were fairly performed under said inspection 
law; and that the fees are valid charges, un- 
til they shall be altered by congress. 

The biU is therefore dismissed with costs. 
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Case JSTo. 10,092. 

NEILSON et al. v. The LAURA. 

[2 Sawy. 242.] i 

District Court, D. California. Sept 12, 1872. 

Sick Seaman Entitled to Whole Wages When 

No Fraud— Master's Authohitx to 

Increase Wages. 

1. Wiien a seaman was unable to perform du- 
ty during a part of the voyage, by reason of sick- 
ness, held, that he was entitled to his whole 
wages, notwithstanding that the sickness may 
liave begun before he signed the articles, but 
after he had entered on the service. 

[Cited in Longstreet v. The R. R. Springer, 4 
Fed. 672; The W. L. White, 25 Fed. 504.] 

2. It is no objection to his claim that the sick- 
ness may have had its origin in some previous 
injury or infection, not occasioned by his own 
fault, provided he has acted in good faith, and 
without fraudulent misrepresentation or con- 
■cealment. 

3. Although the master's authority in general 
■extends to all matters connected with the hiring 
of the crew, he cannot, after the contract is 
made, al his mere will, bind the owners to the 
payment of increased wages, unless some con- 
«ideration be given for the advance, or in the ex- 
■ercise of a reasonable discretion, he had the 
right to suppose he would thereby promote the 
interests of the adventure; and especially is 
■this the case where the master has not been se- 
lected by the owners, but appointed by a consul 
at a foreign port. 

[In admiralty. This was a libel by Jens 
Neilson and Buckhardt for wages.] 

T. B. Mildram. for libellants. 

H. 0. & 0. R. Greathouse, for claimants. 

HOFFilAN, District Judge. The libellant 
tJens] Neilson sues for wages due him as 
seaman on a voyage in the above vessel, 
from this port to the Coeos Islands, Punta 
Arenas, and other Central American ports, 
■and back to San. Francisco. His claim is 
<;ontested on the ground that, owing to phys- 
ical disability, he failed to render the serv- 
ice contracted foi;; and that his wages should 
T3e reduced to a compensation for the service 
actually rendered: 

The facts appear to be as follows: 

On the 18th January, 1872, Neilson, with 
some others of the crew, went on board the 
Laura to serve as seamen on the contem- 
plated voyage of the brig to the Cocos Is- 
lands, in search of the hidden ti-easure. The 
•departure of the vessel having been delayed 
T)y causes not specially detailed, the men 
were informed by the master that they would 
lie allowed, during the detention of the ves- 
sel, wages at the rate of one dollar per day. 
The libellant states that he was hired at 
the rate of thirty dollars per month; but the 
•difference is immaterial, as the men were 
■paid ha full up to the time when they signed 
the articles, and no claim is made for wages 
■earned prior to that date. The articles were 
signed the nineteenth of Februai-y; the ves- 
sel sailed on the twenty-sixth of February. 

Some time after coming on board, Neilson 

1 FReoorted by L. S. B. Sawyer, Esq., and 
tere reprinted by permission.] 



appears to have hurt his leg while in the 
perfSrmance of his duty. This occurred be- 
fore the signing of the articles, and it was 
known to the master and the crew. The 
injury did not prevent Neilson, so far as ap- 
pears, from doing his duty, and it seems to 
have been regarded as slight, and unlikely 
to produce serious results. Neilson states 
that lie showed his leg to the master, and 
expressed doubts as to the propriety of his 
going to sea. The master told bim that it 
would soon get well, and that be didn't wish 
him to leave. 

Some eight or ten days after leaving port, 
Neilson again hurt Ms leg wbUe doing some 
duty aloft. The sore on his leg was ex- 
amined by the doctor on board, and found 
to be an ulcer of an aggravated kind. It 
proved, on treatment, to be obstinate and in- 
tractable, and Neilson's leg remained in con- 
sequence, during the whole voyage, in a 
condition which prevented the full perform- 
ance of his duty. The master estimates 
roughly that he did able seaman's duty about 
one third of the time. At other times he 
worked about the deck, or did no duty what- 
ever. 

From its persistency and resistance to 
treatment, as well as from its appearance, 
the doctor supposed the ulcer to have been 
venereal. He states, however, that it was 
not caused by syphilitic disease, and I un- 
derstand him to mean that an otherwise triv- 
ial injury was aggi-avated and made ob- 
stinate by some ancient venereal taint, which 
be supposed to bave existed in the patient's 
constitution. Some evidence was offered, 
tending to show that Neilson admitted that 
he had hurt his leg while "sky-larking on 
shore." This Neilson denies. I do not con- 
sider the inquhry important, for if the leg 
was hurt prior to his coming on board, the 
injury must have been very slight, as he 
performed his duty during the whole time 
the vessel lay in port, from the eighteenth 
of January until the twenty-sixth of Feb- 
ruary, and for ten days or two weeks there- 
after after the vessel had put to sea. 

The question thus presented is: Did the 
disability of the seaman occur while in the 
service of the vessel, and not through his 
own fault or misconduct? 

The general principle that the seaman is 
not only entitled to his" wages during any 
sickness or disability occurring to him while 
in the service, without fault or misconduct 
on his own part, but also to be cured at the 
ship's expense, is not disputed. But it is 
contended that in this case the injury was 
sustained before the commencement of the 
voyage, and before, by the signing of ar- 
ticles, he entered into the service of the ship. 

In Ex parte Giddings [Case No. 5,404], Mr. 
Justice Story rejected the claim of a mar- 
iner to a share of the prizes of a privateer 
(which he put on the same footing as a 
claim for wages), where the disability oc- 
curred after the signing of articles, but be- 
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fore the cruise was actually begun. In that 
case, it appeared that the seaman wcfs dis- 
eharged at the home port of the vessel with 
his own consent. 

But the same learned judge, in Reed v. 
Canfield [Case No. 11,641], held that the right 
to be cured at the ship's expense extends to 
"all sickness and injuries sustained in the 
service, and while the party constitutes one 
of her crew, whether they occur at a home 
or in a foreign port, at the commencement 
or at the termination of the voyage. The 
voyage of the ship must, so far as the sea- 
men are concerned, be deemed to commence 
when they are to perform service on board, 
and to teiininate when they ai'e discharged 
from further service." 

The fact that the articles have not been 
signed is immaterial, if the seamen have 
been engaged for the voyage, and are on 
board the vessel in the performance of their 
duty. The articles are required for the pro- 
tection of the seaman, but his lights are not 
impaired, or his relations to the vessel af- 
fected to his disadvantage by an entire omis- 
sion to entei* into the formal engagement 
required by law. 

If the circumstances of the case required it, 
I should have little hesitation in deciding 
that, where a seaman engaged for a voy- 
age sustains an injury while in the service 
of the ship, but before she sails, and be- 
fore the articles are signed and without any 
fraud or concealment on his part he is re- 
tained in the sei-vice, and performs the voy- 
age, he is entitled to his wages, notwith- 
standing that he proves unable to discharge 
his duty, either in whole or in part. 

If the injury be such as obviously to dis- 
able him for the performance of his duty, 
he may be discharged, especially with his 
'own consent, as was the case in Ex parte 
Giddings [supra]. He would then be entitled 
to compensation for the services already ren- 
dered, and probably to be cured at the ship's 
expense. 

But in the case at bar, I think it clear that 
the disability must be considered to have 
occm-red during the voyage. The original 
injuiy, whether Neilson received it after he 
came on board the vessel or before, must 
have been slight, for he continued to do duty 
for some weeks afterwards, and was per- 
mitted to ship without objection. He un- 
questionably sustained a further injury af- 
ter the voyage commenced, and his subse- 
quent disability was the result of the original 
hurt, aggravated by the injury received on 
board, and perhaps by the exposure and 
other unfavorable conditions incident to his 
situation. I do not understand the rule to 
require that the sickness of the seaman 
should have originated during the voyage; 
it is only necessary that it ocem" during the 
voyage, without fault or misconduct on his 
part Were it otherwise, he would be de- 
prived, in great measm'e, of its benefit. 

If, for example, he have a cut on his hand 



at the time of shipment, and erysipelas su- 
pervenes dm*ing the voyage, and he is unable- 
to do duty, the sickness that incapacitated 
him would be deemed to have occurred dur- 
ing the voyage. So, if he have a cold, whieli 
is succeeded during the voyage by some 
pulmonary disease, the dfsease which dis- 
ables him would clearly be the pulmonary 
affection, and not the cold in which it had its. 
origin. So, if after the commencement of - 
the voyage, he fall sick of small-pox or 
other infectious disorder, his claim to wages, 
and to be cured at the ship's expense, could 
hardly be resisted on the gi-ound that the 
infection was received before he shipped, 
and that the seeds of the disease were lurk- 
ing in his sj'stem when he entered into the- 
seivice. The rule should receive a libei'al 
as well as rational construction. It would 
be infinite to explore the remote causes of 
disease, or to attempt to assign to each of 
the various causes which have concurred in 
producing the result its precise effect. If the 
seaman, without fraud or concealment, and 
believing himself able to perfonn his duty, 
enters upon the service, his subsequent ill- 
ness, whether it be due to the development 
into serious disease of some slight injury^ 
previously received, or ailment previously 
contracted, whether the unfavorable symp- 
toms be caused by the exposure and hard- 
ships of the sei'A'^ice, or are to be ascribed to 
some vice in the patient's constitution, or 
whether it be the natural and inevitable ef- 
fect of some previous infection; in none of 
these cases would the rights of the seaman, 
under the just, as well as humane rule so 
universally adopted in all the maritime 
codes, be impaired. 

I think Neilson is entitled to the full 
amount of his wages, without deduction. 

"With regard to Buckhardt, there is more 
room for doubt. His claim is founded on an 
alleged agreement by the master to pay him 
$30 in lieu of the nominal sum which by 
the articles he was to receive. 

If it appeared that in consideration of ad- 
ditional services, the master had la the rea- 
sonable exercise of his discretion, promoted 
him, and promised the wages of the station 
to which he was advanced, there would bfr 
no objection to his claim. The master's au- 
thority, in general, extends to all matters 
connected with the employment and hiring- 
of the crew. 

But after the contract with the seaman, 
has been made, the master cannot capri- 
ciously, and at his mere will, bind the owners 
to the payment of increased wages, unless^ 
it appear that some consideration was ren- 
dered for the advance, or that, in the ex- 
ercise of a fair discretion, he was justified' 
in supposing he would thereby promote the 
interests of the adventure. In this case, the- 
master, by whom the promise is alleged to 
have been made, was not the master to- 
whom the owners had entrusted the vessel. 
He became such by the appointment of the- 
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consul at a foreign port. It would even seem 
tliat, at the time lie agreed to give the ad- 
ditional wages, lie had not heen formally ap- 
pointed. The services rendered by the man 
were in no respect different from, or more 
valuable than, those he had previously per- 
formed, and for which he shipped. No en- 
try of the agreement was made in the ar- 
ticles; and the claim rests on an alleged oral 
promise of the master to the man. 

The master alleges that he hired the man 
in place of the steward who had left, and 
that the cook refused to stay unless a new 
steward was employed. Of the thirty dol- 
lars per month additional wages allowed 
to Buekhardt, ten dollars were to he given 
to the cook. It is a little singular, if this 
wei'e the case, that the cook has made no de- 
mand for the ten dollars per month which 
he was to receive. 

So far as I can gather from the testimony, 
the sei*vices of a steward seem to have been 
unnecessary. Five out of the eight passen- 
gers had left the vessel, and the testimony 
shows that after his employment as steward, 
Buekhardt performed the same duty as he 
had previously discharged as waiter. 

There are some other circumstances indis- 
tinctly disclosed by the testimony, which 
lead me to doubt whether the master, in 
promising to Buekhardt the additional com- 
pensation, was acting in the exercise of a 
reasonable discretion, and with exclusive re- 
gard to the interest of the seiTice. If not, 
he exceeded his autliority, and went beyond 
the limits of his agency. He had no right 
to indulge in favoritism or even generosity 
at the expense of the owners of the vessel. 

On the whole, I am of opinion that Buek- 
hardt's claim should be rejected, except for 
the amount of wages as stipulated in the 
articles. 
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Case No. 10,093. 

The NELLIE. 

17 Ben. 497.] i 
District Court, S. D. New York. Dec, 1874. 
Collision at Pieu in East Riveh— Coxtribu- 

TOKT NeQLIGEXOE. 

A tug, coming up the East river, with an 
elevator in tow, sought to swing the elevator 
into the proper ijosition to enter a slip, and in 
so doing allowed it to touch the stern of a barge 
moored at the end of the pier and projecting. 
The tug had full knowledge of the position of 
the barge: Held, that the tug was responsible 
for the damages to the barge, and the position 
of the latter was not contributory negligence, 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



:t not being shown that she was not rightfully 
where she was. 
[Cited in The Canima, 17 Fed. 272; Shields 
V, Mayor, 18 Fed. 749; The Nettie, 35 Fed. 
615; Pope v. Seckworth, 47 Fed. 832.] 

In admiralty. 

"William J. Haskett, for libellant 

Samuel G. Courtney, for claimant. 

BLATCHFORD, District Judge. The libel- 
lant, as owner of the barge Hudson River, 
brings this suit against the steamtug Nellie, 
to recover for the damages sustained by him 
through a collision, wherein the barge was 
injured, on tlie yth of May, 1873. The barge 
was lying at the outer end of pier 45, East 
river, with her stern down, taking in cargo. 
The tug, with an elevator lashed to her star- 
board side, came up the river and rounded to; 
for the purpose of going into the slip next 
below pier 45, and then proceeded to enter 
such slip, the tide being flood, and intention- 
ally brought the side of the elevator in con- 
tact with the barge, for the purpose of swing- 
ing the elevator ajound with the tide, so that 
it might be shoved bow forward into the 
slip. The libel alleges, that the tide swung 
the tug and the elevator around under the 
stern of the barge, and that the rudder post 
and a pintle of the barge were broken. 

The answer sets up, as faults in the barge, 
causing or contributing to the collision, that 
the barge was improperly berthed at an ex- 
posed and dangemus place at the end of the 
pier; that her stem projected beyond the 
side of the pier and into the space where the 
tug and the elevator had a right of way; that 
the barge was so improperly trimmed, that 
her rudder and its appurtenances were lifted 
above the water line, and exposed to danger, 
and deprived of the protection of the fantail 
of the barge; and that the barge was not 
provided with fenders over her stem. 

It is satisfactorily established by the evi- 
dence, that the elevator, moved by the tug, 
sti'uck the rudder of the barge and did the 
damage complained of. If the tug and the 
elevator were to enter the slip on a strong 
flood tide, it was, undoubtedly, necessary for 
them to manoeuvre as they did. But the 
barge was in full view. If she was down 
by the head, and ber stern was raised, her 
condition and position were plainly visible. 
The tug assumed the risk of entering the slip 
without injuring the barge. If the barge 
was exposed, by being at the end of the pier 
and by having her stem projecting, into the 
water space. of the slip, such exposure made 
it incumbent on the tug to exercise the great- 
er caution. The barge was helpless. It is 
not shown that she was not rightfully where 
she was. The tug had no such right of way 
as conferred upon her the right to injure the 
barge, without being responsible for such in- 
jury. It Is shown that the barge bad hi 
position all customary fenders. 

There must be a decree for the libellant, 
with a reference to a commissioner to as- 
certain the damages. 



NELLIE (Case No. 10,095) 
Case K*o. 10,094. 

The NELLIE. 

[8 Ben. 261.] i 

District Court, E. D. New York. Nov., 1875. 

TC'G-BOAT AND Tow— COXTRAOT— riAMAGE PkOM 
lOE. 

A contract was made on behalf of a tub-boat 
to tow a canal-boat from the foot of Fourteenth 
street, East river, to One Hundred and Thirty- 
First street North river, and there leave her in a 
safe and suitable place for the discharge of her 
cargo. Under this contract the tug-boat towed 
the canal-boat to the foot of One Hundred and 
Thirty-First street. North river, where she was 
placed at the north side of a pier. This was 
then a safe place, but it was one where on the 
change of the tide the boat might be injured 
by ice. Demand was made of the captain of 
the tug-boat that he should place the canal-boat 
on the lower side of the pier, but this was not 
done and the canal-boat moved up to the bulk- 
head and began to discharge her cargo. About 
four hours after, on the change of the tide, ice 
was brought down upon the canal-boat and 
crushed her. The owners of the canal-boat and 
of her cargo filed libels to recover for the dam- 
age: Held, that no breach of the contract on 
the part of the tug-boat had been shown and 
that the libels must be dismissed. 

In admiralty. 

BENEDICT, District Judge. These two 
actions which have been tried together, are 
brought, one by the owner of the canal-boat 
Waddy, and the other by the owner of her 
cargo, to recover damages for breach of a 
towage contract 

The allegation of the libellant, William 
Nelson, Jr.. the owner of the cargo, is. that 
a contract was entered into whereby the tug- 
boat "Nellie" was to tow the canal-boat 
"Waddy" from the foot of Fourteenth street. 
East river, to 131st street. North river, and 
there leave her in a safe and suitable place 
for the discharge of the cargo with which 
she was laden. 

The breach averred is. that the canal-boat 
was not left in a safe and suitable place, but 
in the tide-way about 100 feet from the end 
of the pier, at the foot of 131st street and 
in an improper and unsafe place, where there 
was great danger of her being injured or 
carried away by the tide and floating ice. 
In the libel of Whipple, the owner of the 
boat, the averments are somewhat different, 
but in substance the same. The damages 
claimed are those resulting from injuries 
sustained by the canal-boat and her cargo 
by reason of her having been crushed by 
ice on the same day, while she lay at the 
bulkhead on the northerly side of the pier 
at the foot of 131st street— a place to which 
it is said she was compelled to go by reason 
of having being left by the tug in the tide- 
way. 

A careful examination of the libel shows 
that the contract thus set forth is not, as 
seems to have been supposed, a contract to 
take the boat to the lower side of the pier 

1 [Reported by Robert D, Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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at 131st street, but simply to tow her to 
131st street. North river, or to Manhattan- 
ville, and there leave her in a safe and 
suitable place for the discharge of her cargo. 
Assuming, then, the contract to be that set 
forth in the libel, my opinion is, that the 
tug-boat is not responsible for the injuries 
sustained by the canal-boat from ice, which, 
it is shown, came down upon her some few 
hours after she had been left by the tug 
mooi'ed at the pier. 

The evidence shows, beyond dispute, that 
the canal-boat was not left in the tide-way 
about 100 feet from the end of the pier, as 
averred in the libels, but that she was placed 
alongside the upper side of the pier, at a 
place where she was at once to be made fast, 
and where she could at once proceed to dis- 
charge her cargo. 

It is true, demand was made at the time 
that the boat should be placed at the lower 
side of the pier, and it is also true that the 
upper side of the pier was a place where 
injury might result, if, upon a change of 
tide, ice should come down the river. But the 
contract set forth raised no obligation to leave 
the canal-boat at the lower side of the pier. 

The contract set forth was performed when 
the boat was left at the foot of 131st street, 
fast to the pier, at a place then safe and 
suitable for the discharge of her cargo. 

A breach of such contract is not made out 
by showing that some four hours after the 
termination of the service, and at a different 
time of tide, the place where the boat was 
left became dangerous because of ice which 
then came down the river. 

The libels must, therefore, be dismissed 
and with costs. 



Case No. 10,095. 

The NELLIE. 

[Blatchf. Pr. Cas. 553] i 

District Court, S. D. New Tork. Oct. 14, 18G3. 

Prize — Violation of Blockade — Additional 
Pkoop. 
In this case, no witnesses having been sent 
in with the vessel, and no reason being fur- 
nished for not producing them, and the com- 
mander of the capturing vessel being examined 
by order of the court, but not furnishing any 
proof of any violation of the blockade, or that 
liie captured property was enemy property, tho 
court ordered the case to stand over for fur- 
ther nroof as to the criminality of the vessel, 
and in order that the absence of all evidence 
from on board of her might be accounted for, 
and allowed six months time for that purpose. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured at sea, about 25 miles 
northeast from Port Royal, South Carolina, 
March 29, 1863, by a United States ship-of- 
war. The vessel was, by due valuation and 
course of procedure, taken for the use of the 
United States at the time, and the cargo was 

1 [Reported by Samuel Blatchford. Esq.] 
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sent to this port for adjudication. Due sei-v- 
ice and return of the warrant of attachment 
and of the monition -were made; and, no one 
intei-vening in defence of the action, judg- 
ment of condemnation and forfeiture was 
regularly entered, hy default," against the ves- 
sel and cargo. 

In the ahsence of other witnesses in the 
case, John J. Almy was, hy order of the 
court, examined in preparatorio in the cause. 
He testifies that he was present at the cap- 
ture of the Nellie at sea; that she had no 
papers on board; that she was captured be- 
cause she was found at sea without papers; 
that her master acknowledged that he had 
nan the blockade out of Charleston with her, 
and was bound to Nassau; that the capture 
was made by the United States ship-of-war 
under command of the witness; that the ves- 
sel carried about 75 bales of cotton; and that 
her master said he came out of Charleston 
and was going to Nassau, and knew all about 
tlie war. No witnesses were sent in with the 
captured vessel, nor is any reason furnished 
for not producing them. No doubt the officer 
making seizure of a vessel at sea is a compe- 
tent witness to prove the act of capture, and 
also circumstances, accompanying the cap- 
ture, which afford reasonable cause for be- 
lieving the culpability of the property arrest- 
ed. No proof is furnished by Captain Almy 
that the vessel in fact evaded the blockade of 
Charleston, or that the person who made the 
declarations testified to has been really mas- 
ter of the Nellie, or that the Nellie or her lad- 
ing were enemy property. The unseaworthi- 
ness of the prize vessel and her appropriation 
to the use of the United States are, prima 
facie, adequately authenticated if the prize is 
shown to have been enemy property at the 
time or to have violated the blockade. 

The case must stand over for further proof 
as to the criminality of the vessel seized, and 
in order that the absence of all evidence from 
on board of her may be accounted for; and 
it is ordered by the court that the United 
States be allowed the period of six months 
from the enti-y of this decree to produce proof 
to that end. 



Case No, 10,096. 

The NBLIilE. 

[2 Lowell, 494.] i 

District Court, D, Massachusetts. Oct. 1876. 

CoLLisios — Damages Resulting from Subse- 
quent Necessaut Acts op Mastek — 
Value of Boat Stolen. 
1. If the master of a vessel injured by col- 
lision through the fault of the other party con- 
ducts himself with reasonable skill and dill- 
pence after the collision, the damages occurring 
from a necessary act, such as beaching his ship, 
will he chargeable to the wrong-doer. Such 
damages were allowed, though the master was 



1 [Reirorted by Hon. John Lowell, LL. D. 
District Judge, and here reprinted by permis- 
sion.] 



(Case No. 10,096) NELLIE 

informed that a better place for beaching his- 
vessel was to be found. 
[Cited in Cornwall v. New York, 38 Fed. 711.1 
2. The value of a boat stolen from the mas- 
ter of the injured vessel was disallowed, therfr 
being no necessary or probable connection prov- 
ed between the collision and the theft. 

In admiralty. 

J. C. Dodge & F. Dodge, for libellants. 

F. Goodwin, for claimants. 

LOWELL, District Judge. The claimant 
contends that the master of the HuUoneon, 
after the collision had occurred, was negli- 
gent and unskiLEul in beaching his vessel 
where he did, and again in making the con- 
tract which he made for raising her. On the- 
second point the claimants are almost es- 
topped, because they were twice applied to, 
and asked to make the conti-act or to give 
their advice about It, and refused. To be- 
sure, they were not bound to advise, and 
therefore they are not technically estopped; 
but they were fully notified and warned; and 
if they thought at that time that it would be 
so much better to contract by the day than 
by the job, they would have run very little- 
risk by saying so. After it has turned out 
that one mode might probably have been bet- 
ter than the other, it is easy to suppose that 
this was clear from the beginning; but, if it 
really was so, why was the light withheld? 

The first point is similar In the principle 
which must govern its decision. As to both 
points, the following cases are cited: The 
Linda, Swab. 309; The Flying Fish, Brown. 
& L. 436; and to these may be added 
The Catherine, 17 How. [5S U. S.] 170. 
These cases decide that the ve^el which is 
responsible for the collision is not boimd to 
make good damages which do not fairly 
and necessarily result from the wrongful 
act; and that, if the master or owners have 
been guilty of rash or even negligent con- 
duct, by which the damages are largely in- 
creased, the court is to ascertain, by the 
best means in its power, what the damage 
was or would have been if the subsequent 
conduct of the injured party had been prudent 
and skilful. The editors of Browning and 
Lushington's Reports, in a note to The Flying^ 
Fish, suggest that perhaps even this damage 
ought to be divided between the parties, on 
the ground that it was partly caused by the 
collision. But those learned persons, I fear, 
may be suspected of a design to cast ridicule 
npon the rule itself, which they afterwards 
say is an embarrassment in practice. At all 
events, no court has ever decided that the 
damages caused by A.'s negligence were 
nartly due to an antecedent negligence of B- 

The evidence in this case falls very far 
short of that given in the two English cases; 
and, though The Catherine [supra], is rather 
briefly reported, it would seem that it re- 
sembled them. If so, they were all clear- 
cases of a reckless negligence, almost amount- 
ing to the wilful loss of a vessel, which might 
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easily have been, and in the American case 
actually was, saved and repaired at a com- 
paratively trifling expense; and this was not 
only obvious at the time, but, in the two 
cases Avhieh are fully reported, was pointed 
out to the master, and he was urged to save 
his ship. Hei'e the evidence is that some one 
advised the master to beach the vessl a few 
rods higlier up the shore than he did, and 
told him that it was a better place for the 
purpose. This is a very different state of 
things from those on which the above-cited 
cases were decided. I agree with the assessor 
that there is no such evidence of negligence 
as should throw upon the HuUoneon the loss, 
if any, which was incurred by the vessel be- 
ing beached where the master thought best 
to put her. 

The first objection taken by the libellant 
illustrates somewhat this matter of remote 
damage. The assessor has disallowed the 
value of a boat which was stolen, not from 
the vessel, but from a wharf in Boston, on 
the night after the collision. Granting that 
damages might be recovered for all direct 
losses, even if one of them should be a plun- 
dering which no means within the reach of 
the injured party could prevent, yet the theft 
of a boat hours afterwards, at a different 
place, has no such natural or necessary con- 
nection with the collision as to be one of its 
legal consequences. Indeed, 1 do not know, 
and no one can say, that it had any connec- 
tion whatever with that event. The btat 
was stolen from a place where boats are (f ten 
left, and where this master might have left 
it if he had had occasion, though his vessel 
were safely riding at anchor in the stream. 

Decree foi; libellants for $1,084.25 and in- 
terest from the date of the libel, and costs. 
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Case No. 10,097. 

The NELLIE D. 

[5 Blatehf. 243; i 2 Int. Rev. Rec. 62.] 

Circuit Court, S. D. New York. Aug. 22, 1865. 

Collision — Right of "Way — Vessels Sailing in 
Same Directiox. 

"Where two sailing vessels are beating in the 
same direction, the hindmost vessel is bound to 
know that the leading vessel must come about 
on running out her course, and to know the 
time and place when and where the manoeuvre 
must take place, and to take proper measures 
to permit the movement without coming into 
dangerous proximity. 

[Cited in The Charlotte Raab, Case No. 2,- 
622; The Clytie, Id. 2,913.] 

[Appeal from the district court of the United 
States for the Southern district of New York.] 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



This was a libel in rem, filed in the district 
court, by the owners of the schooner Sea 
Bird, against the schooner Nellie D., to re- 
cover damages for a colKsion which occuiTed 
between the two vessels, on the morning of 
the 21st of November, 1860, while they were 
beating up through the entrance into tlie 
lower bay of New York at Sandy Hook. The 
wind was northwest, or west by north, and a 
five or six knot breeze. Both vessels were on 
the starboard tack, going toward Sandy Hook 
beach. The Sea Bird was leading, and slight- 
ly to the windward, and tacked about, and, 
on her larboard tack eastward, passed the 
Nellie D., which vessel, after going some 
thirty or forty yards, also tacked about, pass- 
ing the other vessel on her tack eastward. 
The Sea Bird, after ninning out her course as 
far as it was prudent to go, came about, and 
while her sails were filling on the starboard 
tack, and before she got under way, the two 
vessels came in contact, their larboard bows 
together, doing considerable damage to each. 

Charles Donohue, for libellant. 
William J. Haskett, for claimants. 

NELSON, Circuit Justice. I have looked 
with some care into the pleadings and proofs, 
with a view to ascertaiu whether either or 
both of the vessels committed any fault in 
navigation, and, as both were sufferers, 
whether or not the case could be fairly dis- 
posed of, on the hypothesis that neither was 
in fault. But, after the most careful scmtiny, 
I feel bound to say that I can see no fault in 
the navigation of the Sea Bird. On the con- 
trary, she ran out her tack, and came about, 
according to usage and safe seamanship, and 
could have done nothing more to avoid the 
disaster. The Nellie D., following her, on the 
tack eastward, was bound to know that the 
leading vessel was obliged to come about on 
ninning out her course, and about the time 
and place the manoeuvre must necessarily 
take place, and should have taken the proper 
measure to permit the movement without 
coming into dangerous proximity. This was 
clearly in her power, and she should have ex- 
ercised it early enough to avoid eoming to- 
gether. 

It is urged that the Nellie D. was to the 
windward, and that the Sea Bii-d was in 
fault in coming about with the two vessels 
in that relative position. But the answer is, 
that the Sea Bird had no choice in the man- 
oeuvre adopted. If she had not tacked she 
would have gone upon the shoals. Besides, I 
do not agree that the Nellie D. was to the 
windward. On the contrary, the weight of 
proof is otherwise; and, indeed, it would be 
difficult to account for the collision of the 
two larboard bows at all, on this hypothesis. 
The decree below is affirmed. 
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Case No. 10,098. 

The NELLIE HUSTED. 

[9 Ben. 42.] i 

District Court, E. D. New York. Feb. 1877. 

Pilotage— Evidence— Borden of Proof. 

In an action for pilotage, wliere the right of 
action is claimed to be derived from a statute 
of the state of New York, and to have arisen 
by reason of a tender of service and a refusal 
to take any pilot, the libellant must show a 
tender of service and that no pilot was employ- 
ed. Slight circumstances will however be suf- 
ficient to warrant the inference that no pilot 
was employed. Such inference may be drawn 
from the fact that when the libellant presented 
his bill, the master of the ship said it was all 
right, no evidence being offered to show that a 
pilot was employed. 

In admiralty, 

Barney, Butler & Parsons, for libellant. 

Benedict & Benedict, for claimant. 

BENEDICT, District Judge. This is an ac- 
tion to recover pilotage, based upon a tender 
iind refusal of services at such a distance 
from Sandy Hook light house that it could 
not be seen from the deck in fair -weather. 
The answer avers that subsequent to the li- 
"bellant's tender of services a pilot was taken 
and paid, but no evidence is produced in sup- 
port of the averment. A tender and refusal 
is proved by the libellant and that he was 
the first pilot teudering bis services. The 
question supposed by the defendant to be 
presented for determination is whether un- 
der the law of this state as now construed by 
the court of appeals in the last case upon the 
subject Gillespie v. Zittloson, 60 N. Y. 449, 
and by the circuit court of this circuit in the 
<;ase of The Nevada [unreported],2 follow- 
ing the court of appeals (Hunt, J., Aug. 16, 
1876, MSS.), a recovery for a pilotage can be 
bad upon proving a tender of services and a 
refusal thereof, without proving in addition 
the negative fact that no pilot was taken. 
Upon this question I incline to the opinion 
that although prior to the construction late- 
ly put upon the statute of the state by the 
highest court of the state a tender of services 
was considered sufficient to raise "an implied 
promise to pay the amount specified in the 
statute," according to the present understand- 
ing of the statute a tender of services and a 
failure to take a pilot must appear in order 
to raise such an implied promise." But it does 
not follow that in this case the libel must 
lae dismissed. As this view of the law casts 
upon the libellant the burden of showing a 
negative, justice requires that it be held that 
slight circumstances are sufficient to warrant 
the inference that no pilot was taken. In the 
present case the defendant has taken upon 
himself to aver that a pilot was taken, but he 
offers no proof whatever in support of his 
averment, while the libellant has proved 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
-ed by permission.] 

2 [See Case No. 10,130.] 
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without objection taken, that after the- ves- 
sel arrived, he made out his bill and present- 
ed it to the master of the vessel, who not 
only made no objection to it, but said it was 
all right. This admission of the master by 
implication admits that no pilot was taken, 
for, if a pilot had been taken, the bill was 
not right. In the absence of any evidence for 
the defendant, when proof from him was 
easy, the admission of the master should b(. 
deemed sufficient to warrant the inference 
that in fact no pilot was taken. If this infer- 
ence be incorrect, it can be shown to be so 
by further testimony, on application to this' 
court, or on appeal. I deem it proper to add 
that the law stated is intended to be confined 
to .a ease where as in this instance the lia- 
bility is claimed tQ be derived from the state. 
There being no dispute as to the tonnage 
of the vessel, there must accordingly be a 
decree in favor of the libellant for the amount 
claimed with interest and costs. 



Case Ko. 10,099. 

NELLIS et al. v. McLANAHAN et al. 
[6 Fish. Pat. Cas. 286.] i 
Circuit Court, W. D. Pennsylvania. Feb., 1873. 
Patents— Suit fou Infringement of Several 
Patents — Multifariousness. 
"Where suit is brought for the infringement 
of several patents for different improvements, 
not necessarily embodied in the construction 
and operation of any one machine, the bill must 
contain an explicit averment that the infring- 
ing machines contain all the improvements em- 
braced in the several patents, or it will be bad 
for multifariousness. 
[Cited in Herman Patent Manuf'g Co. v. 

Brooklyn City R. Co., Case No. 6.703; 

Gamewell Fire-Alarm Tel. Co. v. Chilli- 

cothe, 7 Fed. 355; Hayes v. Dayton, 8 Fed. 

704; Pope Manuf'g Co. v. Marqua, 15 Fed. 

400: Barney v. Peck, 16 Fed. 413; Griffith 

V. Segar, 29 Fed. 707.] 

Demurrer to bill in equity [by Aaron J. 
Nellis and John Crawford against A. King 
McLanahan, William Stone, and William 
Bailey]. 

Suit brought upon the following letters 
patent: 

1. Letters patent [No. 44,129] for "improve- 
ment in hay-elevators," granted to Edward 
Walker, September 6, 1864, and reissued De- 
cember 18, 1866 [No. 2,429]. 

2. Letters patent [No. 46,027] for "improve- 
ment in hay-elevators," granted Seymour 
Rogers, January 24, 186o,' and reissued May 
29, 18G6 [No. 2.260]. 

3. Letters patent [No. 53,345] for "improve- 
ment in horse hay-rakes," gianted Seymour 
Rogers, March 20. 1866. 

The charging part of the bill was as fol- 
lows: 

"And your orators further show unto your 
honors, as they are informed and believe, 
that the said defendants herein named, well 
knowing all the facts hereinbefore set forth, 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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are now constructing and using, and vending 
to others to be used, hay-forks, of the kind 
and description known in the trade as 'har- 
poon hay-forks,' in some parts thereof sub- 
stantially the same in construction and oper- 
ation as in the said several letters patent 
mentioned, the exclusive right and privilege 
to make and use which, and vend the same 
to others to be used, is thus by law vested 
in your oratora. 

"And so it is, may it please your honors, 
that the said defendants, as your orators are 
informed and believe, without the license 
of your orators, against their will and in 
violation of their rights, have made and 
used, and intend to continue still to make 
and use the said improvements, within the 
Western district of Pennsylvania, and re- 
fuse to pay to your orators any of the profits 
which they have made by such unlawful 
manufacture and use, or to desist from the 
further infringement of said recited letters 
patent; all of which acts and doings are in 
violation of the exclusive rights and privi- 
leges so as aforesaid vested in your orators, 
under and by virtue of said recited several 
letters patent and assignments, and are con- 
trary to equity and good conscience, and 
tend to the manifest injury of your orators 
in the presents." 

Then followed special interrogatories as to 
each of the patents in suit These were simi- 
lar in character, and the following will serve 
as a specimen of all: 

"Whether the said defendants, or either, 
and which of them, have at any time, and 
when, and during what period of time, made, 
used, and sold any, and how many, horse 
hay-forks, or harpoon hay-forks, constructed, 
in whole or in part, upon the principles and 
in the manner described in said reissue let- 
ters patent. No. , granted to said Ed- 
ward L. Walker, as aforesaid. Describe 
minutely and in detail their consti'uetion and 
operation." 

To this bill the defendants filed a special 
demurrer, and, for cause, showed, that it 
appears by the said bill that the same is 
exhibited against those defendants for three 
several and distinct matters and causes, to 
wit, for alleged infringements of three several 
and distinct letters patent in said bill set 
forth, which three several letters patent are 
of different dates, and for separate and dis- 
tinct alleged improvements, one of said let- 
ters patent being for an alleged improve- 
ment in hay-elevators, patented to one Ed- 
ward Xt. Walker; another of said letters 
patent being for an alleged improvement in 
hay-elevators, patented to one Seymour 
Rogers, and the other being for an alleged 
improvement in horse hay-forks, patented to 
one Seymour Rogers, which several alleged 
improvements, it appears by the said bill, 
are not necessarily connected together in 
practical operation or use, nor common to any 
one hay-fork, or horse hay-fork, or harpoon 
horse hay-fork, made by these defendants; 



so that said complainants, by their single 
bill of complaint aforesaid, charge the in- 
fringement of each of said letters patent, 
and thereby seek to compel these defendants 
to unite these separate and distinct sub- 
ject-matters, whollj' unconnected with and 
entirely independent of each other, and call- 
ing for three several, separate, and distinct 
defenses, depending severally upon distinct 
and different proofs, so as to complicate and 
embarrass these defendants in their answer 
to said bill of complaint, by reason whereof 
said bill of complaint is altogether multi- 
farious. 

Bruce & Negley, for complainants. 
G. H. Christy, for defendants. 

McKENNAN, Circuit Judge. The de- 
fendants have demurred to the bill in this 
case on the ground of multifariousness. The 
bill sets up three distinct patents, viz.: A 
reissue to Edward L. Walker for an im- 
provement in hay-elevators, dated December 
18, 18G6; a reissue to Seymour Rogers for 
an improvement in hay-elevators, dated May 
29, 1866; and an original patent to Seymour 
Rogers, for an improvement in horse hay- 
forks, dated March 26, 1866,— the title to all 
of which is vested in the complainants by 
various assignments. These improvements 
are not necessarily embodied in the construc- 
tion and operation of any one hay-fork, and 
unless they are identified by the frame of 
the bill the defendants cannot be subjected 
to the embarrassment of confounding de- 
fenses, which may be severally applicable 
to each patent. The bill charges that the 
defendants are now constructing and using, 
and vending to others to be used, hay-forks 
of the kind and description known in the 
trade as "hai-poon horse hay-forks," in some 
parts thereof substantially the same as in 
the said several letters patent mentioned. 
There is no explicit averment here that 
forks, made and sold by the defendants con- 
tain all the improvements embraced in the 
complainants' patents, and the interroga- 
tories clearly indicate that a discovery is 
sought touching only the several infringe- 
ments of each patent. The bill, therefore, 
does not show any reason why the joining 
of multifarious causes of complaint should 
be allowed, and the demurrer must be sus- 
tained. 

[For another case involving this patent, see 
Nellis V. Pennock Manuf'g Co., 13 Fed. 451.] 



Case K'o. 10,100. 

In re NELSON. 

[9 Ben. 238; i 16 N. B. R. 312.] 

District Court, D, Vermont. Oct. 1877. 

Lien of Execdtion Creditor — Assignee as 
Sheriff. 
Where an assignee in bankruptcy had posses- 
sion of goods of the bankrupt at the time of 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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the bankruptcy, as sheriff, under a writ of at- 
tachment, and various executions obtained by 
creditors before the filing of the petition, and 
as assignee had converted the property into 
money, and the execution creditors were not 
parties to the bankruptcy proceedings, but 
agreed in writing that the facts stated in the 
petition were true, and that the court might 
make such order as to the disposition of the 
funds as may be according to law: Held, that 
the bankruptcy proceedings did not enlarge the 
judgment liens nor change their place, by the 
dissolving of the attachment and the vesting 
the property in the assignee, but left them 
covering all the property in the hands of the 
officer not covered by the attachment lien. 

[In the matter of M. J- Nelson, a bankrupt.] 

Prout & Walker, for assignee. 

B. J. Ormsbee, for execution creditors. 

WHEELER, District Judge. This proceed- 
ing has been commenced by a petition of the 
assignee, setting forth that at the com- 
mencement of the proceedings in bankruptcy, 
he, as deputy sheriff, had custody of the 
goods of the bankrupt by virtue, first, of an 
attachment on an original writ in favor of 
Keyes & Co., in a suit in their favor against 
the bankrupt then and at the same time of 
the petition still pending; second, of other 
subsequent attachments and executions in 
suits in favor of other plaintifEs against the 
bankrupt, in which they had respectively re- 
covered judgment, and placed execution in 
bis hands in season to change the property, 
and praying for a determination of the rights 
of the parties in respect to the property at 
the time of the commencement of the pro- 
ceedings, and of their rights now in respect 
to the sum of three hundred and eleven dol- 
lars and ope cent, into which, as assignee, 
he has converted the property and still holds 
in lieu of the property. None of these ex- 
ecution creditors appear to be parties to the 
bankruptcy proceedings, nor are they claim- 
ing in any manner under them, but are claim- 
ing in hostility to them, and for that reason 
this petition could not be maintained against 
them as an adversary proceeding. 

In order to maintain a proceeding in invlt- 
um to have the rights of parties so interested 
adjudicated upon, it would be necessary to 
proceed by regular writ at law or in equity, 
according to the nature of the case and the 
relief sought. But in this case the execution 
creditors have come in and agreed in writ- 
ing that the facts stated in the petition are 
true, and that "the court may upon said 
petition make such order and decision as to 
the disposition of the fund" as may be ac- 
cording to law. In section 5011, Rev. St 
U. S., it is provided that in any proceedings 
within the jurisdiction of the court "the par- 
ties concerned, or submitting to such juris- 
diction, may at any stage of the proceedings, 
by consent state any question in a special 
case for the opinion of the court, and the 
judgment of the court shall be final, unless it 
is agreed and stated in the special case that 
either party may appeal if in such case an 
appeal is allowed," etc. In this special case 
17FED.CAS. — S'-i 
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the parties have submitted to the jiu-isdic- 
tion and stated questions in the ease, and so 
the questions submitted are regularly before 
the court. 

At the comifiencement of the bankruptcy 
proceedings the goods were the general prop- 
erty of the bankrupt, subject to a fii-st lien by 
the attachment of Keyes & Co., and to a 
second and subsequent lien, by virtue of the 
executions of the attaching creditors. By 
force of the provisions of section 50M, Rev. 
St. U. S., the title to the property vested in 
the assignee, and the attachment of Keyes & 
Co., having been made within the prescribed 
time, was dissolved. The liens in favor of 
the judgment creditors were valid and per- 
fect, the executions having been delivered to 
the officer within thirty days, according to 
the provisions of the Vermont statutes (Gen. 
St. 303, § 94), and he having the actual pos- 
session of the property. These judgment 
liens were not at all affected by the bank- 
ruptcy proceedings. Thus far there is no 
difficulty or real difference between the 
claims of the counsel of the respective par- 
ties. The real question is as to how and 
where the judgment lien stood when the at- 
tachment lien was dissolved, and the prop- 
erty subject to the judgment liens was vest- 
ed in the assignee. The petitioning creditors 
and assignee, in behalf of the bankrupt es- 
tate, claim that the attachment lien was 
equal in amount to the ad damnum in the 
writ, which is four hundred dollars, and, as 
that was greater than the amount of the 
property, covered the whole properly and left 
no room for the judgment liens, and that its 
dissolution created no room for them. The 
judgment creditors daim that the dissolution 
of the attachment made room for their liens, 
and that, as their liens were subject to the 
attachment only, as soon as that was dis- 
solved their liens took its place and covered 
the whole. But neither of these claims is 
thought to be well founded to the full ex- 
tent Keyes & Co. had a valid lien by at- 
tachment which could not as to damages ex- 
ceed four himdred dollars, for that was the 
extent of their claim at liiat time, although 
the court where the suit was pending might 
if within its jurisdiction, raise the ad dam- 
num so as to permit them to recover more. 
The ad damnum would not limit the recov- 
ery for costs at all, and that recovery might 
make the whole much beyond four hundred 
dollars, and extend the lien as far, unless 
it was limited by the direction in the writ as 
to the value of the property to be attached, 
which might be beyond the ad damnum, if 
the authority issuing it saw fit to make it so. 
It is not stated in the special case what 
the amount directed to be attached was. 
But whatever it may have been the attach- 
ment lien would not be measured by it, but 
would only be limited by it The measure of 
their lien was the amount of their debt or 
claim sued for and their lawful costs of the 
suit to that time. 
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To the extent of tMt attaeliment lien tlie 
judgment liens were restricted, and as far as 
that covered the property they did not. The 
same thing that dissolved the attachment 
vested the propeity in the assignee subject to 
the executions. There was no space of time 
after the attachment was gone and before 
the property "was vested in which the judg- 
ment lien could move, or be moved up to take 
its place. 

The bankruptcy proceedings did not enlarge 
the judgment liens nor change their place, 
but left them exactly as and where they 
were before. ' Before, they covered all of the 
property in the custody of the officer not cov- 
ered by the attachment lien. After, they 
covered all the same property in the hands 
of the assignee, not covered by the right, 
which before was the attachment lien, and 
was then vested in him. This leaves to the 
judgment creditors exactly their rights and 
gives to the other creditors exactly theirs. 
These conclusions are in accordance with the 
opinions of Dyer, J., upon similar questions 
in Eastern district of Wisconsin. In re 
Steele [Case No. 13,345]. The judgment 
liens stand valid in the order of their attach- 
ments. The amount of the demand of Keyes 
& Co., and costs to the time of adjudication, 
does not appear. 

The cause is referred to the register having 
charge of the case to ascertain the amount 
of the demand of Keyes & Co., with costs to 
the time of the commencement of bankruptcy 
proceedings, and when that amount is ascer- 
tained the assignee is to hold so much of the 
sum of three hundred and eleven dollars and 
one cent as is equal to it for the estate of 
the bankrapt and to pay over the balance to 
the execution creditors, so far as the same 
will go, in the order of their attachments, in 
satisfaction of their judgments. 



NELSON V. BAILEY. See Case No. 2,635. 



Case No. 10,101. 

NELSON V. BARKER et al. 

[3 McLean, 379.] i 

Circuit Court, D. Illinois. June Term, 1844. 

PiEAniSG — Amendments— Whes Made — Mis- 
nomer. 

1. By the common law amendments were 
permitted, if there was any thing to amend by. 

[Cited in brief in Turner v. Christy, 50 Mo. 
146.] 

2. Anciently all amendments were required to 
be made at the term when the error occurred. 

[Cited in Re Wight, 134 U. S. 146, 10 Sup. 
Ct 490.] 

3. But now they may be made, at any time 
before judgment, and, in some eases, after- 
wards. 

[Cited in Tufts v. Tufts, Case No. 14,233; 
Re Wight, 134 U. S. 146, 10 Sup. Ot. 489.] 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



4. A misnomer may be amended after plea in 
abatement. 

5. The plea gives the matter, by which to 
amend. But under the act allowing amend- 
ments, the deelai-ation may be amended. 

[This was an action by Nelson against 
Barker and Stewart.] 

Mr. Hall, for plaintiff. 
Mr. Peters, for defendants. 

OPINION OF THE COURT. This was 
an action of assumpsit to which the defend- 
ants filed a plea of misnomer. And the 
plaintiff moved for leave to amend the writ 
and declaration. This was objected to on 
the ground that thei'e was nothing to amend 
by. At common law the court could give 
leave to amend only where there was some- 
thing to amend by. And anciently amend- 
ments were required to be made at the term 
at which the error occurred; but now an 
amendment may be made at any time before 
judgment, and, in some cases, after judg- 
ment. 

In the case of Randolph v. Barret, 16 Pet. 
[41 U. S.] 141, the court held where suit was 
brought against the defendant as adminis- 
trator, on a plea in abatement being filed, al- 
leging that he was executor and not admin- 
istrator; that the circuit court had power to 
allow the writ and declaration to be amend- 
ed. And they say, "In this case the defend- 
ajit admitted by his plea that he was the per- 
son liable to the suit of the plainttffi; but 
averred that he was executor and not ad- 
ministrator." "And when the plea was filed 
it became part of the record, and furnished 
matter by which the pleadings' might be 
amended." And the court remark, "express 
authority is given by the 32d section of the 
judiciary act of 1789 [1 Stat. 01], to the 
courts of the United States, to permit either 
of the parties, at any time, to amend any 
defect in the process or pleadings, upon such 
conditions as the court shall, in their discre- 
tion, and by their rules prescribe." "This 
amendment is, therefore, not only authorised 
by the ordinaiy rules of amendment, but by 
the statute also." 

The case of a misnomer is, in principle, 
similar to that above cited, as the plea in 
both cases gives the true name or designa- 
tion. On the general ground from the above 
authority, the amendment may be permitted 
nndei' the act of congress. Leave to amend. 



Case No. 10,101a. 

NELSON V. BELL et al. 
[18 Betts, D. C. MS. 107; Betts, Scr. Bk. 202.] 
District Court, S. D. New York. April 2, 1851. 
Admikaltt Practice— Motions to Vacate Pro- 

CEEDIXGS FOU IkHEGUI.AKITIES. 

[1. A iparty seeking to set aside the proceed- 
ings against him (including an attachment of 
his property and an arrest of his person) for 
irregularities in the papers must embody all his 



£17 Fed. Cas. page 1315] 



(Case No. 10,101a) NELSOK 



■objections in one application, and will not be 
allowed to split them up, and embody in a sub- 
sequent motion additional grounds presumptive- 
ly known to him at the time of the first appli- 
cation.] 

[2. A second application to vacate the pro- 
■ceedinprs cannot be sustained on the ground 
that the libel was not verified by oath, and 
that no jurat is annexed thereto, for it will be 
presumed that these facts were known to coun- 
sel, or would have been known to him on the 
exercise of reasonable diligence at the time of 
-makinsr the first motion.] 

[3. Where a motion is made to set aside the 
l)roceedmgs for want of verification of the libel, 
the fact being that the name of the clerk is 
not subscribed to the jurat, it may be shown 
in opoosition to the motion by the testimony of 
the clerk that the oatli was in fact regularly 
jidministered before the libel was filed.] 

[This was a libel by Samuel 0. Nelson 
iigainst Thomas Bell and others. Heard on 
motion to set aside the proceedings, including 
^n attachment of defendant's property, and 
an arrest of his pei-son, because of in-egular- 
ities in the papers. A similar motion was 
previously made and denied. Case No. 1,257.] 

BETTS, District Judge. Notice dated Feb- 
ruary 5, 1851, was given by the proctor of 
JBell,oae of the respondents, to the proctors of 
the libellant, of a motion to be made on' the 
11th of the same month to vacate, set aside 
and annul the proceedings upon the libel in 
this cause, and also the order of January 13, 
ISol, endorsed thereon, to hold the defendant 
to bail. The notice then proceeds to state 
five different grounds upon which the motion 
will be supported: First. That rule 23 of the 
.supreme court has not been compile with. 
Second. That no affidavit or other proof was 
produced to the judge making the order to 
support it. Third. That the libel is not veri- 
fied by oath or affirmation of the libellant or 
-uny person in his behalf. Fourth. That 
jio evidence was given the judge of the veri- 
fication of the libel by oath. Fifth. That no 
jproof -was given the Judge that Bell could 
not be arrested before a mandate was obtain- 
ed for the attachment of his property. The 
motion was brought to hearing during the 
March term. An objection was taken pre- 
liminarily by the counsel for the libellant 
that the essential matters embraced in this 
notice had been brought before the court in 
January term, on an application similar in 
purport to the present, and when all the facts 
of the preseut motion were also in possession 
•of the defendant and his proctor, and that it 
is not now competent for him to- divide his 
application, and ask relief upon grounds 
■then known to him and directly connected 
with the subject-matter brought before the 
-court. The former application by the same 
■proctor dated January 17, 1851, is upon no- 
tice that he will move that the defendant 
Bell be discharged from arrest in the cause, 
.and that the attachment against his propeiiy 
be dissolved, founded upon the affidavit of 
Bell and the supreme coiu^t rules in admiral- 
ty, and upon the libel and order to hold to 



bail thereon. That motion was made and 
argued the 22d of January, and after consid- 
eration was decided by the court on the 27th 
against the defendant. [Case No. 1,257.] 

No new particular is presented in this ease 
respecting the regularity of the proceedings 
by the libellant, other than that the proctor 
for the defendant makes affidavit that he has 
examined the files of the court, and made in- 
quiries as to "the proceedings in this cause, 
and has discovered that the libel is not veri- 
fied by oath, and that no jurat is annexed 
thereto or filed therewith. He does not state 
when the discoveiy was made, and as it was 
a patent fact at the time the former notice 
was given and motion made, the presumption 
is it was then known to him, or would have 
been on the exercise of reasonable diligence. 

The rule rests alike upon reason and author- 
ity that a party seeking to set aside proceed- 
ings against Mm for any supposed irregular- 
ity or want of equity must embody all his 
objections in his application. He will liot be 
permitted to split them into parcels, and try 
the effect and sufficiency of one motion there- 
on after another; and he is bound to be pre- 
pared with all those which he could by reason- 
able diligence procure, as weU as those then 
known to him, or apparent upon the papers. 
Desmond v. Wolf [1 Code Rep. 49], 

If there was a vital deficiency in the libel 
or its verification, that must be matter open 
to the notice of the party, on the slightest in- 
quiry, and after hearing the defendant once, 
fully upon the objection that there was no 
sufficient authority to justify the process is- 
sued in the cause, and adjudging the point 
against him, a court will hardly admit a new 
application to effect the same end, founded 
upon a denial that the evidence on which the 
court acted was not regularly authenticated. 

The objection in respect to the verification 
of the libel is merely technical and formal. 
The name of the clerk taking the oath is not 
subscribed to the jurat, but he swears the 
oath was regularly administered by him to 
the libellant before he filed the libel, and he 
so informed the counsel for the defendant be- 
fore this motion was made. If a motion had 
been made upon the affidavit, the objection 
might be taken that it was not verified. 
Jackson v. Stiles, 3 Caines, 128. But when 
the motion is aggressive, founded upon the 
circinnstance that no signature is attached 
to the jui-at, it may be repelled by proof tJiat 
the affidavit was duly sworn to. The supreme 
court say, the officer's name, but not the date, 
may be omitted in a jurat Chase v. Ed- 
wards, 2 Wend. 283. Attaching the name of 
the officer to the jurat does not constitute a 
verification by oath. It is only evidence that 
the oath was administered, and I cannot 
perceive there woidd be any legal objection 
to convict a party of perjury in an affidavit 
sworn before a proper officer, although no 
jurat is attached to it, provided the officer 
could, without the jurat, give satisfactory 
proof that the oath was duly administered. 
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Upon botli grounds this objection must fail 
to affect the proceedings, and all the other 
points respecting the regularity of the war- 
rant of attachment were considered and dis- 
posed of on the former motion*. This motion 
must accordingly be denied, with costs. 
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Case JS'o. 10,103, 

NELSON V. BOWBN. 

[Nowhere reported; opinion not now acces- 
sible.] 



Case No. 10,103. 

NELSON V. CARMAN. 

[5 Blatch. 511; 1 6 Int. Rev. Rec. 181.] 

Circuit Court, E. D. New York. Nov. 12, 1867. 

Taxes Illegally Assessed — Action for Moset 
Had and Received. 

An action for money had and received is 
maintainable against a collector of internal 
revenue, for duties or taxes erroneously or il- 
legally assessed and collected, when the pay- 
ment has been made under protest, and with 
notice of an intention to bring a suit to test 
the validity of the claim. 

tCited in Greer v. Ferguson, 56 Ark. 324, 19 
S. W. 067,] 

This was an action [by William Nelson] 
against [George T. Carman] an internal reve- 
nue collector, to recover back an income tax 
alleged to have been illegally imposed upon 
the plaintiff. The cause was tried before the 
court without a jui-y, and, the testimony be- 
ing closed, the district attorney raised the ob- 
jection, that the action would not lie against 
the collector, inasmuch as it appeared that 
the tax in question had been decided by the 
assessor, as well as by the commissioner, 
upon appeal, to be due, and had been inserted 
In the assessment list as due and payable 
by the plaintiff, and had been collected in 
pursuance of the assessment list and paid 
into the treasury. 

BENEDICT, District Judge. The question 
raised by the district attorney, in this case, 
has been passed upon by the supreme court, 
in the case of City of Philadelphia v. Col- 
lector, 5 Wall, [72 U. S.] 720, and it must now 
be considered as settled, that an action for 
money had and received is maintainable 
against a collector, for duties or taxes erro- 
neously or illegally assessed and collected, 
when, as in the present case, the payment has 
been made under protest, and with notice of 
an intention to bring a suit to test the valid- 
ity of the claim. The objection is, therefore, 
overruled, and the case must proceed upon 
the merits. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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Case No. 10,104. 

NELSON et al. v. CUTTER et al. 

[3 McLean, 326; i 1 West. Law J. 359.] 

Circuit Court, D. Ohio. April 10. 1844. 

Arrest — Affidavit to Hold to Bail — Sdf- 

EiciENCT— Statement of Necessary Facts— 

QpiNios OR Belief— Habeas Corpus. 

1. An affidavit to hold to bail must be posi- 
tive as to the indebtment 

2. The opinion or belief of the affiant is in- 
sufficient. 

3. On a habeas corpus the court will inquire 
whether the capias was rightfully issued. 

[Cited in Blake's Case, 106 Mass. 504; Ex 
parte Rollins, 80 Va. 318.] 

4. And this involves the sufficiency of the af- 
fidavit. 

[Cited in Spice v. Steinruek, 14 Ohio St. 221.] 
[5. Cited in Es: parte Davis, 17 Neb. 442, 23 
N. W. 364, to the point that, where the affi- 
davit upon which the arrest is based states 
facts, the legal tendency of which is to make 
out a case in all its parts, although the proof 
may be slight, and not entirely satisfactory, the 
arrest will be valid until set aside by a direct 
proceeding for that purpose.] 

[T. Walker and W. M. Corry, for defend- 
ants [Cutter & Tyrrell], claimed a discharge 
on habeas corpus, on two grounds: First, 
because the affidavit did not state that the 
deponent was the authorized agent of plain- 
tiffs [Nelson & Graydon]; and, secondly, be- 
cause the affidavit was not positive, but only 
as to deponent's opinion, Information, and be- 
lief. 

[C. Fox and Howard, for plaintiffs, insisted 
that the court, on habeas corpus, could not go 
behind the capias, and try the sufficiency of 
the affidavit. But if this could be done, the 
present affidavit was sufficient. 

[Judge McLEAN held otherwise, and or- 
dered the defendants to be discharged, be- 
cause the affidavit was not positive. He con- 
sidered the agency sufficiently set forth.] a 

Pox & Howard, for plaintiffs. 
Walker & Carey, for defendants. 

MeLEAN, Circuit Justice. The defendants 
were arrested on a capias ad respondendum, 
founded upon the following affidavit: "The 
United States of America, District of Ohio, 
I, William A. Woodward, of the city and state 
of New York, being duly affirmed, depose and 
say, that Nelson & Graydon are merchants, 
residing in the city and state of New York, 
and that I am informed and verily believe, 
that the said Amos Cutter and Jacob Tyrrell, 
partners, trading and doing business under 
the firm of Cutter & Tyrrell, are citizens of 
the city of Cincinnati, in the state of Ohio, 
and that the said Cutter & Tyrrell are justly 
indebted to the said Nelson & Graydon, in 

1 [Reported by Hon. John McLean, Circuit 
Jusriee.] 

2 [From 1 West Law J. 359.] 
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the sum of eleven hundred and twenty-five 
dollars and four cents, by virtue of a prom- 
issory note described in the foregoing precipe, 
exclusive of all offsets; wbich said promis- 
sory note was given for goods and merchan- 
dise, sold by the said Nelson & Graydon to 
the said Cutter & Tyrrell; and I do further 
depose and say, that I verily believe said Cut- 
ter & Tyrrell are about to convert their prop- 
erty into money for the purpose of placing it 
beyond the reach of their creditors; that they 
have property and rights in action, which 
they fraudulently conceal; and that they 
have disposed of, and are about to dispose of 
their property, with intent to defraud their 
creditors. And I do further depose and say, 
that my opinion is founded upon statements 
and information given to me by the said Cut- 
ter & Tyrrell, themselves, and on exammation 
of their books and accounts, and information 
of individuals residing in the neighborhood of 
the said Cutter & Tyrrell: and I do further 
depose and say, that I am acting in this mat- 
ter as the agent of the said Nelson & Gray- 
don." Signed, "W. A. "Woodward," which 
affidavit is duly certified. 

The counsel move for the discharge of the 
defendants on two grounds: 1. Because the 
facts are stated hj the affiant, from his in- 
formation and belief. 2. Because he does 
not state that he was the authorised agent of 
the plaintiffs. 

On the part of the plaintiffs it is insisted, 
that on the habeas corpus the court cannot 
go behind the capias and inquire into the suf- 
ficiency of the affidavit If this were a reg- 
ular term, it would only be necessary to bring 
the sufficiency of the affidavit before the 
couii;, to move for the discharge of the de- 
fendants. But, in vacation, the defendants 
are brought up on the present writ, to enable 
me to inquire into the cause of their deten- 
tion. The writ on which lie arrest was made 
Is produced by the gaoler, but that wiit, un- 
supported by an affidavit^ did not authorise 
the arrest. Indeed it cannot legally be is- 
sued without an affidavit The affidavit, 
therefore, iS so connected with the writ, as 
to constitute an essential part of it Separate 
it from the writ, and the defendants must be 
discharged. The personal liberty of the de- 
fendants is concerned, and in such a case a 
presumption does not arise against that lib- 
erty. 

By the third section of the act of this state, 
to abolish imprisonment for debt it is provid- 
ed, that If any creditor, his authorised agent 
or attorney, shall make oath or affirmation in 
writing, &c. that there Is a debt or demand 
justly due to such creditor, of one hundred dol- 
lars or upwards, specifying, as nearly as may 
be, the nature and amount thereof, and estab- 
lishing one or more of the following particu- 
lars: 1. That the defendant is about to re- 
move his property out of the jurisdiction of 
the court, with Intent to defraud his creditors: 
or, 2. That he is about to convert his prop- 
erty into money for the purpose of placing it 



beyond the reach of his creditors, &;c. &c. 
This affidavit was not intended to be a mere 
formal matter. The debt must be positively 
stated to be justly due. Not that it is due 
in the opinion or belief of the witness from 
an examination of the account or the written 
instrument on which the action is founded. 
If something more than this evidence of in- 
debtment were not required, a capias would 
have been given without an affidavit. Under 
an Indiana statute, contahiing similar provi- 
sions to the above, the supreme court held, 
"in actions on contract, the affidavit, wheth- 
er made by the plaintiff himself, or by a third 
person, must show that there is, at the time 
of suing out the writ, an existing debt act- 
ually due, for which an arrest may be law- 
fully made. It must be positive as to the 
sum due, and not as the deponent believes, 
nor as appears by an account stated," &c. 
Lewis V. Brackenridge, 1 Biackf. 112. A 
similar decision was made by the circuit 
court in the district of Illinois. Wright v. 
Cogswell [Case No. 18,074]. The agency of 
the affiant is sufficiently shown. The de- 
fendants are discharged. 
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Case Wo. 10.105. 

NELSON et al. v. FOSTER et al. 

[5 Biss. 44.] 1 

Circuit Court, D. Wisconsin, Sept Term, 1857. 

Abatement — Another Actios Pesdisg — State 
CouHTS — Suit in State Couht. 

1. Certificate of counsel that, in his opinion, 
the plea is well founded, need not aecompanj' 
a plea of abatement in the federal court. 

2. The federal court will take cognizance of 
the constitution and laws of the state on the 
subject of her courts, and ascertain which are 
courts of general jurisdiction. 

3. A plea of another action pending, in the 
usual form that the former suit was at the 
time of the commencement of this suit and 
still is pending, is sufficient without alleging 
that the former suit was not discontinued be- 
fore the plea was filed. 

4. The pendency of a suit in a state court is 
a good plea in abatement in the federal court. 

[This was an action by John G. Nelson and 
others against Charles S. Foster and others.] 

MILLER, District ,Tudge. This is an action 
of assumpsit upon book account for goods 
sold and delivered, commenced by writ of 
attachment The defendants pleaded in 
abatement that a suit for the same debt was 
brought by these plaintifiEs against the de- 
fendants In the circuit court for Green county 
in this state, before this suit was commenced; 
and that the said former suit was, at the 
time of commencing this suit, and still is, 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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pending in said circuit court An affidayit of 
one Francis Emerson is annexed to the plea. 

To this plea the plaintiffs demurred, and 
they set forth for causes of demurrer: 1. 
That the plea was not accompanied with a 
certificate of counsel that in his opinion the 
plea is well founded. 2. That the former suit 
is in a court of inferior jurisdiction, and the 
said plea does not aver that the said court 
had Jurisdiction of the parties or the subject 
matter. 3. That the plea does not allege that 
the former suit was not discontinued before 
the plea in abatement was filed. 4. That a 
suit pending in a court of this state is nof 
the subject of a plea in abatement in this 
court. 

By the rule of court, demurrers or special 
pleas shall be accompanied with a certificate 
of the attorney or counsellor that, in his opin- 
ion, the demurrer or plea is well founded, oth- 
erwise the demurrer or plea may be treated 
as a nullity. The plea in this case was not 
so signed, but it has not been the practice to 
require a plea in abatement to be so signed. 
The affidavit required to the plea has been 
considered all that was necessary. When 
the objection was raised at the argument, the 
attorney for the defendant was allowed to an- 
nex the certificate. This was not a proper 
manner of making the objection; it should 
have been done by a motion to strike off the 
plea as a nullity. 

The courts of the United States take judi- 
cial cognizance of the constitution and laws 
of the state on the subject of her courts, and 
we know that a circuit court for a county is 
a court of general jurisdiction. 

The third point is, that the plea does not 
allege that the former suit was not discon- 
tinued before the plea in abatement was 
filed. The plea is in the usual form, that the 
foi-mer suit was, at the time of commencing 
this suit, and still is, pending. This is suffi- 
cient We cannot look out of the record to 
see how the fact is in regard to the former 
suit The plea states that the suit is still 
pending, which is conceded by the demurrer, 
and by this we are bound. 

The objection that a suit pending in a court 
of the state is not the subject of a plea in 
abatement in this court is not tenable. By 
the eleventh section of the act to establish 
the judicial courts of the United States (1 
Stat 78) it is provided that the circuit courts 
shall have original cognisance concurrent 
with the courts of the several states of all 
suits of a civil nature at common law or 
in equity, when the matter in dispute ex- 
ceeds, exclusive of costs, the sum or value of 
five hundred dollars. It is too well settled 
by the courts of the United States to require 
citation of authority that in all cases when 
courts have concurrent jurisdiction, the court 
which first has possession of the subject must 
determine it conclusively, and has exclusive 
jurisdiction. In this case, there were two at- 
tachments of the defendant's property, and 
two writs served on them, and two suits 



pending against them at the same time. If 
such a proceeding were sanctioned, it would 
lead to great oppression, and would be a re- 
proach to the administi-ation of justice. A 
party has his choice of jurisdictions, but he 
cannot claim both at the same time. This 
court has always adhered to the rule not to 
entertain jurisdicfa'on of a case when" we ai-e 
informed by a plea in abatement that a prior 
suit in law or equity for the same subjecv 
matter, between the same parties, is pendin'g 
in a court of the state; and such, I have no 
doubt, is the rule in every court in the United 
States. Earl v. Raymond [Case No. 4,243]. 
This court is not a foreign court to the courts 
of this state. Williams v. Wilkes, 14 Pa. St. 
228. The writ will be quashed. 

NOTE. This plea cannot be sustained unless 
the suits be of the same character, and the 
plaintiff be the same in both. Certain Logs of 
Mahogany [Case No. 2,559]; Davis v. Hunt 2 
Bailey, 412. Bancroft v. Eastman, 2 Gilmaii, 
259, was a case where two actions had been 
commenced by same plaintiff for same cause 
of action. Held, defendant, in second action, 
must aver pendency of first suit at time of fil' 
ing his plea in abatement MeOonnell v. Stet- 
tinius, 2 Gilman, 707. A owed B, for which 
debt be cave his note in liquidation. B trans- 
fers to 0., who sues on it pending which B 
?ues A. on the original debt Held, the first a 
good abatement to second suit if properly plead- 
ed. Brauigan v. Rose, 3 Gilman, 123. The 
ground of pleas in abatement (regarding two 
or more suits) is said to be the abhorrence of 
law to multiplicity of suits; and that where 
a party has a complete remedy by an action 
commenced, another is abatable. But if the 
remedy of an action commenced is partial or 
ineffectual, another suit is proper; as where 
a proceeding in rem (foreign attachment) is 
pending, that is not cause for plea in abate- 
ment to ■ second suit in personam. Hart v. 
Granger, 1 Conn. 154. In a petition in chan- 
cery by A and B against C, praying a contract 
for the purchase of Ohio lands to be delivered 
up and canceled as O had not broken it, C 
pleaded in abatement a bill in chancery brought 
by him and then pending in Ohio against A and 
B, praying damages for its breach or other 
equitable relief, Jidd, good plea in abatement. 

It was here contended that the plea of an- 
other suit was only applicable where the de- 
fendant had been harrassed with two suits for 
the same cause, and not where defendant haa 
first sued on the contract and afterwards plain- 
tiff has also sued, but the court said. "But as 
a general principle, if the determination of the 
first suit commenced will determine the whole 
controversy, the first is pleadable in abatement 
of the last; at any rate it is so if the suits be 
not in the same court I know not, indeed, that 
it would make any difference at law if they 
were both in the same court It rather strikes 
me that in chancery, as the court could easily 
try them both together and settle at once all 
the controversies between the parties, the suits 
would stand on the ground of bill and cross- 
bill," and then goes on to say the first to sue 
should have the benefit of priority. &c. 

In Evans v. Lingle, 55 111. 455, an appeal 
from a justice of the peace was dismissed ; ap- 
pellant filed a bill in chancery to re-instate tiie 
appeal pending which appellee sued appellant 
and his surety on the appeal bond. They plead 
the chancery suit in abatement Held, not good, 
there being no injunction to restrain the suit 
at law. The pendency of a suit in a court of 
general jurisdiction in another state, in which 
property sufficient to satisfy the demand has 
been attached, is a good bar. Lawrence v. 
Remington [Case No. 8,141], April, 1874. The 
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rule in some courts that tlie pendency of an ac- 
tion in a foreign jurisdiction is not pleadable 
in abatement, does not apply when the plain- 
tiff has secured his debt by attachment in such 
action- 
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Case No. 10,106. 

NELSON et al. v. The GOLIA.H. 

[Hoff. Op. 481; 2 Am. Law Rev. 772, note.] 

District Coui-t, D. California. March 10, 1868. 

NEGLiGE:fT Towage — Liabilitz of Tug fob In- 

JDKY TO Tow — COI/LISION WITH ANCHORED VES- 
SEL— EXCESSIVE Speed— Length of Hawser. 
[1. A steamer engaged in towing is respon- 
sible to the tow for at least the same degree of 
care and diligence as she is bound to eserdse 
to avoid injuring other vessels; and hence, 
where the tow is injured by being brought into 
collision with another vessel, the question of 
the tug's liability is to be determined by the 
same rules applicable in ordinary cases of col- 
lision.] 

[2. The use of the terms "ordinary negli- 
gence," "gross negligence," etc., are of doubtful 
utilily for the purpose of defining liabilities of 
different classes of bailees, and often tend to 
create difficulties and embarrassments in prac- 
tice; and the question, what constitutes action- 
able negligence depends, after all. upon the cir- 
cumstances of the particular case.] 

[3. Any violation of the general rules of nav- 
igation in respect to the course to be pursued 
by vessels approaching each other or in respect 
to lookouts, the display of lights, etc., will or- 
dinarily render the vessel guilty of it liable for 
the consequences; and, when required by the 
circumstances, "great caution" and the "utmost 
vigilance" will be exacted, and "ordinary care" 
is not sufficient.] 

[4. The law exacts the extremest diligence 
and the highest degree of caution on the part 
oiE vessels, especially steamers, navigating fre- 
quented waters, where there is danger of col- 
lision; nor will it be any excuse that the colli- 
sion could not have been prevented at the mo- 
ment it occurred, if measures of precaution have 
lieen neglected which would have rendered the 
accident less probable.] 

[5. The rule that, in case of collision between 
a vessel under way and one at anchor, the bur- 
den is upon the moving vessel to show that she 
was not in fault, applies in its full extent to lie 
case of a tow seeking to recover against her tug 
damages occasioned by being brought into col- 
lision with an anchored vessel, in the course of 
the towage.] 

[6. A tug Md in fault, and responsible to the 
owners of her tow. for collision with an anchor- 
ed vessel, in that she attempted to run through 
anchored shipping on a hazy night, with her 
tow upon a hawser of 50 fathoms, and at a 
speed of from 7 to 8 miles an hour, when she 
might have avoided the shipping by taking a dif- 
ferent route-] 

This -was a libel by Charles Nelson and 
others against the steamtug Goliah for dam- 
ages sustained in a collision alleged to be 
caused by negligent towing. 

Milton Andres, for libelants. 
T. R. Wise, for claimants. 

HOFFMAN, District Judge. On the 2d of 
January the steamtug Goliab was employed 
by tlie master of the schooner Eclipse to tow 
the latter vessel (then at the entrance of the 
harbor) to a place of mooring. The libel 



avers that by reason of the negligent and un- 
skilful manner in which this service was 
performed the schooner was brought into col- 
lision with the steamer Ajax, and sustained 
damage, for which this action is brougbt. It 
is not contended by the advocate of the li- 
belants that steamtugs or tow boats, while 
engaged in their ordinary business, are to be 
held to the rigid accountability of common 
carriers. It is urged, bowever, on the pai-t 
of the claimants, that they are liable for 
gross negligence only, and two cases from the 
New Yox'k Reports are cited in support of 
this position. But neither of these cases will 
be found on examination to sustain tbe rule 
contended for. In Alexander v. Greene, 7 
Hill, 533, the decision turned upon the ef- 
fect to be given to a permit or special con- 
tract by which the risks of the transporta- 
tion -were assumed by the tow. The supreme 
court (per Mr. Justice Bronson) beld that by 
this agreement the tug was exonerated from 
all liability, even for gi-oss negligence. The 
court of errora reversed this decision. All 
the judges except one were of opinion that, 
not^'ithstanding the permit, the owners of 
the steamboat were responsible for injuries 
caused by the want of ordinary skill and 
care on the part .of their agents. A ma- 
jority even held that they were liable as com- 
mon carriers; and Mr. Justice Bronson him- 
self admitted that in the absence of an ex- 
press agreement the law would make them 
answerable for the "want of ordinary care 
and skill on the part of their servants. In 
Wells V. Steam Navigation Company, 4 Seld. 
[8 N. Y.] 375, the same question arose, and 
was decided on the authority of the previous 
case in 7 Hill. The case turned upon the 
construction of the special contract; and the 
court expressly declares that "under an or- 
dinary contract to perform the service the 
defendants wonJd be bound to bestow ordi- 
nary care and diligence, and would be liable 
for any injuries occasioned by the want there- 
of." Page 379. 

Judge Story, in his work on Bailments 
(section 496), states the owners of steamboats 
employed in towing are not liable as common 
carriers, but are responsible only for ordi- 
nary diligence and care in the undertaking. 
To the same effect is Ang. Carr. §§ 668-688. 
In truth, the only question discussed in the 
cases is not whether tow boats are liable for 
gross negligence, but whether they are not 
subject to the full liability of common car- 
riers. In Louisiana they are so considered. 
Smitb V, Pierce, 1 La. 353; Adams v. New 
Orleans Steam Towboat Co., 11 La. 46. They 
were also held to be common carriers by Mr. 
Justice Kane, in Vanderslice v. The Superior 
[Case No. 16,843]. The decision of the dis- 
trict court in this case was overruled by 3klr. 
Justice Grier in the circuit court But it is 
in none of the text-books intimated that the 
ownere of tow boats, who have made the or- 
dinary contract for the performance of the 
service, are not liable, like bailees for hire, 
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for the want of tbe reasonable care and dili- 
gence required by the nature of their under- 
taking, the business they are engaged in, and 
the circumstances of the particular case. It 
would be a singular anomaly in the law if 
the owners of steamtugs, who are confessedly 
liable for injuries done by their want of skill 
and diligence to the vessels of strangers with 
whom they have made no contract, should be 
held to a less degree of responsibility to the 
owners of the vessel in tow for the negligent 
and unskillful performance of a service which 
they have been paid for undertaking. What- 
ever difference of opinion may have hereto- 
fore existed as to the precise relations be- 
tween the owners of the tug and those of the 
tow, whether those of principal and agent, or 
of master and servant, it is now settled by 
the supreme court of the United States that 
the tug is responsible for damages caused to 
other vessels by want of skill and diligence 
on the part of her master and crew. And 
this, though the vessel in tow may, by com- 
ing in contact with the other, have been the 
immediate cause of the damage. Where both 
vessels are exclusively under the control, di- 
rection, and management of the master and 
crew of the tow, the owners of the tug would 
not be liable, for the injury could in no s^nse 
be said to be caused by the negligence and 
unskiUfulness of themselves or then- agents. 
Where those in charge of the vessels respec- 
tively jointly participate in their control and 
management, both will be liable if the dam- 
age was caused by the fault of both, or 
either, if it arose from his fault alone. Stur- 
gis V- Bowyer, 24 How. [65 IT. S.] 110; Gush- 
ing V. The John Fraser, 21 How. [62 U. S.] 
184; Sproul v. Hemmingway, 14 Pick. 1; 
The New York v. Rea, 18 How, [59 IT. S.] 
223; The Express [Case No. 4,596]; The Caro- 
lus [Id. 2,424j; The R. B. Forbes [Id. 11,- 
598]. 

These principles, so agreeable to justice 
and common sense, must be considered as 
authoritatively established; and assuming, as 
we must, that the liability of the tug to the 
vessel in tow for injuries occasioned by her 
negligence is at least coextensive with her 
liability to stranger vessels for injuries simi- 
larly caused, the inquhry in this case becomes 
in no resi>ect distinguishable from the or- 
dinaiy inquiry in collision cases,— by whose 
fault did the accident occur? We are thus 
relieved of the necessity of considering wheth- 
er the tug has performed the service with 
ordinary or with slight diligence, or whether 
she has been guilty of gross or of "ordinary 
negligence," whatever this last expression may 
mean. In truth, these terms, borrowed from 
the civil law, and common in the text-books 
and judicial opinions, appear to have but 
doubtful utility for ihe purposes of defining 
liabilities of different classes of bailees. 

The question in all cases is: Has there 
been such negligence as will render the party 
guilty of it responsible? Whether such neg- 
ligence has occurred wiU depend on the re- 
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lations of the parties [e. g. whether a bail- 
ment be gratuitous or for pay), the nature of 
the service, and all the other circumstances 
of the case. In Wilson v. Brett, 11 Mees. & 
W- 113, Rolfe, B., observes that "he could 
see no difference between negligence and 
gross negligence: that it was the same thing, 
with the addition of a vituperative epithet." 
In Wyld V. Pickford, 8 Mees. & W. 460. 
Parke, B., says: "That a carrier, under cer- 
tain circumstances, has in many cases been 
held responsible for gross negligence; but 
in some of them that term has been defined 
in such a way as to mean 'ordinary n^ligence' 
—that is, the want of such care as a prudent 
man would take of his own property." The 
use of the expression "ordinary negligence" 
to signify the want of ordinary diligence 
seems not particularly happy; nor does it af- 
ford any certain or precise measure of the 
degree of diligence to be exacted in any class 
of cases, since that must depend, as before 
observed, upon all the circumstances of each 
particular case. The degree of diligence re- 
quired of a bailee is usually said to depend 
upon the question whether the bailment was 
gratuitous or for compensation, and whether 
for his or the bailor's exclusive benefit. But 
that this distinction affords no certain test 
of what shall be deemed "negligence" is 
shown by the case of Wilson v. Brett al- 
ready cited. In that case a person known to 
be skilled in the management of horses was 
held liable for failing to exercise such skill 
as he possessed, although the injury ocoiurrod 
while he was riding a horse gratuitously, at 
the owner's request, to show him for sale. 
So, too, in the case of The New World v. 
King, 16 How. [57 IT. S.] 469, it was held that 
a passenger carried gratuitously has the same 
right of redress as other passengers for in- 
juries caused by the negligence of the car- 
rier. The court, it is true, abstains from de- 
claring that the obligations of a carrier to 
a gratuitous passenger are "precisely the 
same in all respects" as to other passeugere, 
but it holds that, even in regard to the for- 
mer, he is held to the "greatest possible care 
and diligence." The court fm-ther expresses, 
in very forcible language, its doubt whether 
the terms "slight," "ordinary," and "gross," 
used to describe different degrees of negli- 
gence, can be usefully applied in practice, 
and it remarks "that judges have recently 
expressed then* disapprobation of these at- 
tempts to fix the degree of diligence by legal 
definitions, and have complained of the im- 
practicability of applying them." It is added 
"that some of the ablest commentators on 
the Roman law, and on the Civil Code of 
France, have wholly repudiated the theory 
of three degrees of diligence as unfounded in 
principles of natural justice, useless in prac- 
tice, and presenting inextricable embarrass- 
ments and difficulties." If a mechanic or 
professional man undertake a service, he 
could hardly excuse himself for the want of 
that skiU and diligence which he holds him- 
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self out as possessing, on the ground that he 
was not to be paid for his serrices. Nor 
would a bank, which has received gratuitous- 
ly a special deposit from a customer, be ex- 
cused by that fact from the duty of tailing 
the same care of it as of its own funds. But 
perhaps the most strilving illustration of the 
uselessness of the test supposed to be afforded 
by the gratuitous or non-gratuitous character 
of the service is furnished by the admitted 
male in collision cases. In these cases the par- 
ties have no relations to each other growing 
out of conti*aet, express or implied. Their 
only relations arise from the reciprocal duty 
of so using one's own as not to injure another. 
But the inquii*y in these cases is, was the li- 
belled vessel in fault? If so, or if, in other 
words, she has been guilty of negligence, she 
is responsible. What constitutes negligence 
in a pailicular case depends upon its circum- 
stances. Any violation of the general rules 
of navigation in respect to the course to be 
pursued by vessels approaching each other, 
or in respect to look-outs, the display of 
lights, etc., etc., will ordinarily render the 
vessel guilty of it liable for its consequences; 
where required bj' the circumstances, "great 
caution" and tlie "utmost vigilance" will be 
exacted; "ordinary care" is not sufficient. 
Culbertson v. The Southern Belle, 18 How. 
159 U, S,] 583; The Scioto [Case No. .12,508]; 
Rogers v. The St Charles, 10 How, [60 U. S.] 
108; Ward v. The Fashion [Case No. 17,- 
154]; Ang.Carr. § 650. And yet the obligation 
of the rule, "Sic utere tuo ut non alienum 
laedas," would generally be stated to be the 
■duty of exercising reasonable and ordlnaiy 
care in the use of one's own to avoid injury 
to another. But under special circumstances 
■extraordinary care is only reasonable dili- 
gence, the want of which creates the liability. 
Thus the duty of exercising ordinary care 
and diligence becomes, in effect, the duty of 
-exercising extraordinary care and "great 
■caution"; and this apparent paradox illus- 
trates the difficulty of attempting to define 
in advance, by qualifying epithets, what shall 
■constitute that negligence in any particular 
■case for which the guilty party would be 
responsible. 

With respect to the caution and vigilance 
to be observed by vessels entering a harbor 
or navigating waters where other vessels are 
likely to be encountered, the rules establish- 
ed by the decisions are very explicit. "When 
a steamer is about to enter a harbor, great 
caution is required. There being no usages 
to an open way, the vigilance is thrown upon 
the entering vessel. Ordinary care under 
such circumstances will not excuse a steamer 
for a wrong done." Culbertson v. The South- 
ern Belle, 18 How. [59 U, S.] 587. "If they 
(propellei's) take othe*.- craft in tow, those in 
charge of them ought to augment then' vigi- 
lance in proportion to the embarrassments 
they have to encounter." New York& B. Trans- 
portation Co. V. Philadelphia & Savannah 
Steam Nav. Co., 22 How. [63 U. S,] 472. "It 



may be safely stated as another general rule 
admitting perhaps of no exception, that a 
vessel entering a harbor in the night time is 
put on her utmost vigilance. » « * When 
there is reason to expect that the harbor may 
be crowded with vessels the utmost vigilance 
is required," The Scioto [supra]. "Inasmuch 
as the schooner was in a place much frequent- 
ed as a harbor, in stormy weather, and of 
which the steamer was chargeable with 
knowledge, it was the duty of the steamer to 
slaclzen her speed on such a night, if not to 
have avoided the place altogether." Rogers 
V. The St. Charles, 19 How. [60 U. S.] IDS. 
"If a vessel chooses to avail herself of a 
particular mode of going down the river at a 
particular time, which renders it difficult to 
escape collision, if a collision does take place 
she must bear the consequences of a con- 
tingency to wliich she has exposed herself," 
The Hope, 2 W. Rob. Adm. 8. "Nothing is 
better settled in the admiralty than that in 
dark and foggy nights measures of strict pre- 
caution are expected on the part of a master 
of a vessel in order to avoid chances of col- 
lision. However important it may be that 
voyages should be completed in the most 
speedy manner, such speed must be com- 
bhied with safety to other vessels." Aug. 
Carr. § 648, and cases cited. In The Iron 
Duke, 9 Jur. 476, it was held that although 
the vessel injured carried no lights, properly 
so termed, "the steamer in going at full 
speed on such a night, in such a locality, and 
with only one man on the lookout, was im- 
properly navigated, and therefore responsi- 
ble for the whole danmge." "Steam vessels, 
under such circumstances, are not justified by 
the English court of admiralty in going at the 
rate of ten knots an hour." Ang. Carr. § 650. 
Prom these authorities it is manifest that 
the law exacts the extremest diligence and the 
highest degree of' caution on the part of ves- 
sels, especially steamers, navigating frequent- 
ed waters, where there is danger of collision; 
nor win it be any excuse that the collision 
could not have been prevented at the moment 
it occurred, if measures of precaution, which 
would have rendered the accident less prob- 
able, have been neglected. Ang, Carr. § 650, 
There can be no doubt that these rules apply 
with full force to a steamer engaged hi tow- 
ing. The tow has a right to expect of the 
tug at least as high a degree of diligence to 
prevent injuries to her, and to safely per- 
form the service, as the steamer is bound to 
exei'cise in regard to other vessels. I pro- 
ceed then to consider whether in this case the 
steamtug has been guilty of such negligence 
as will render her liable for the consequences 
of the collision, applying to the inquiry the 
same rules as would govern a similar inquiry 
if the collision had occurred between the 
tug and a stranger vessel. The tug appears 
to have taken hold of the schooner about 2 
o'clock p. m., and about five miles outside 
the Heads. The tide was then ebb— but not 
long after, and probably when the vessels 
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■were not far from Fort Point, tlie flood set 
in. About 7 o'clock tlie collision occurred. 
The schooner was tliroTvn with great violence 
against the steamer Ajax, then at anchor in 
the harbor, striking the stern of the latter 
with her starboard side. If the Ajax had 
been struck by the tug, there can- be no doubt 
that the latter would have been prima facie 
liable. "It may be assumed," says Mr. Jus- 
tice Ware (The Scioto [supra]), "as a general 
rule, that when a collision takes place be- 
tween a vessel under sail and one not under 
sail, the prima facie presumption is that the 
fault is imputable to the vessel in motion. 
[Smith V. Coudi-y] 1 How. [42 U. S.] 29. 
* * * "Undoubtedly the rale must admit ex- 
ceptions. But the first presumption will place 
the blame on her, because she has the power 
of changing her course, and a vessel at an- 
chor is stationary. The vessel under sail 
must therefore clear herself from the impu- 
tation by showing that every practicable ef- 
fort was made to avoid the collision." The 
same presumption must arise where the ves- 
sel in motion causes the craft she has in 
tow, and whose movements she conti'ols, to 
Collide with another vessel; nor is the case 
altered by the circumstance that the prin- 
. cipal injury happens to fall upon the tow, and 
that it is she that is seeking compensation. 

The claimants allege that soon after passing 
Meigg's whai'f the master of the tug dis- 
covered a bark lying on his course; that the 
tug proceeded "slowly and cautiously" on her 
course, but went further into the stream to 
avoid the bark; that a fog, or haze, had 
settled on the water, and soon after she came 
"quite suddenly" upon a schooner without 
lights; that to avoid her the 'helm was put 
to port and the tug" made a gentle sheer; 
that the schooner, in order to follow the tug, 
also put her helm to port, but did not meet 
her helm at the proper time; that as soon as 
the master of the tug discovered that the 
schooner was passing across his stern, and 
was going in a straight line, and head on 
to the Ajax, he ordei-ed the helm of the tow 
hard a-starboard; that the schooner did not 
obey her helm readily, and that in conse- 
quence thereof she failed to clear the Ajax, 
and the collision occurred. It is further al- 
leged that the schooner was loaded by the 
head; that she was short-handed, and her 
crew weak and worn down; that she was 
hogged, and steered badly, and that her 
master did not infoi-m the tug of her condi- 
tion. The answer also states that "against 
the ebb tide she steered well, but that in 
the slack water she steered wildly, sheering 
badly from side to side, but that it was then 
dark, and the master of the tug could not 
see how well or badly the schooner steered 
and he thought she had changed her man at 
the wheel." It is denied by the libelants 
that the schooner's helm was put to port to 
avoid a vessel without lights, or that she 
took any sheer whatever; and it is claimed 
that she was steered with the utmost care 



and attention, keeping a vigilant watch on the 
movements of the tug; that the vessel obey- 
ed her helm, and her crew were abundantly 
able to perform every duty required of them. 
The libelants charge that the tug was- 
guiltj' of negligence in attempting to run 
through the shipping on a dai-k night with 
a vessel in tow by a line of fifty fathoms 
in length, and at a high and unsafe rate of 
speed. They also charge negligence on the 
part of the tug in not sooner taking 
measures to avoid the Ajax, and in not or- 
dering the tow to starboard her helm until 
she herself had passed the bows of the 
Ajax, and was out of danger, while the 
tow was in a position that rendered the- 
collision unavoidable. It is not easy to ar- 
rive at any accurate estimate of the speed 
of the vessels. The witnesses, of course^ 
vary in their opinions; but from all that can 
be collected, it would seem to have been 
from seven to eight miles an hour, Whether 
this would be an unsafe rate of speed would 
depend upon the darkness of the night, the 
length of the hawser, the probability of 
meeting vessels, and all the circumstances, 
of the ease. If the night was as dark as 
is stated by Captain Neal, and even as may 
be inferred from the allegations of the- 
answer, both the speed of the tug and the 
length of the tow line were too great Cap- 
tain Neal testifies that "it was very thicks 
you could hardly see a vessel more than 
a ship's length." The answer alleges that 
"it was then dark, and the master of the- 
tug could not see how well or how badly 
the schooner steered." Captain "Wilson, of 
the tug St. Thomas, states that he "should 
not consider it safe to run with the flood 
tide seven or eight miles an hour." Other 
witnesses express a contrary opinion, and 
Oapt. Harrison ventures to say that "the- 
greater the speed, the safer it is, up to the- 
limit of speed which a tug can reach." 
In the ease of The Hose, 2 W. Rob. Adm. 1,. 
it was held that steamers are not justified 
in going at the rate of 10 miles an hour, on 
a dark night, and where other vessels are- 
likely to be met That the speed of the 
tug was greater than prudence justified 
would seem clear from the fact that she- 
passed quite rapidly the tug Look Out, 
commanded by Capt. Neal, and also towing^ 
a vessel into the harbor. Capt Neal testi- 
fies that she was going twice as fast as 
his own vessel. But the danger from her- 
high rate of speed was greatly enhanced 
by tlie length of her tow line, especially if 
the night was as dark as appears from the- 
answer. If the darkness or fog was so 
thick that the master of the tug could not 
see whether the tow steered well or ill,, 
it may be inferred that the tow was at too- 
great a distance to see the movements of 
the tug, and follow them by shifting her 
own helm. Both Capts. Neal and Wilson 
testify that it is unsafe to come up with 
a long hawser when the night is thick.. 
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Capt Smith states that he generally to-ws 
with a short hawser, 15 or 20 fathoms in 
length, until he gets below the shipping, 
and the significant fact appears in this case, 
and it is not disputed, that Capt Neal, 
when he got near the shipping, did bacli: 
down and shorten his hawser, thus proving 
by his conduct the sincerity of his opinion 
that it was a proper measure of precaution. 
If it were such, the neglect of it will ren- 
der the tug liable for the consequences. 

It may be urged, however, that the preponder- 
ance of testimony shows that the night was 
not so dark as to prevent the movements 
of the tug being seen from the tow, and 
that therefore the hawser was not too 
long. I am inclined to believe (though the 
answer seems to admit the contrary) that 
there was no difficulty in seeing the tug's 
lights from the tow, although the veiy close 
proximity of the schooner without lights at ' 
the moment she is said to have been dis- 
covered would seem to indicate .that the 
night was far from clear. But I see no 
mode of reconciling with that "extreme cau- 
tion" and that "utmost care" which the law 
exacts, the fact that the tug at so high a 
rate of speed, and with so long a hawser, 
took her course through, instead of inside 
or outside of, the shipping. On the inside 
was a fair way, 500 yards in width, estab- 
lished by harbor regulations; on the out- 
side were the broad waters of the bay, 
where all danger would have been avoided. 
Capt. Neal, with his tow, passed outside of 
the shipping, and he obs%rves, "There is 
uo necessity' to run through the shipping; 
it is dangerous, especially on a flood tide." 
That the tug in fact passed through the ship- 
ping cannot, I think, be doubted. It is not 
denied that several vessels were passed by 
the tug so near as barely to avoid them. 
Mr. Crabtree, first mate of the schooner, says 
that he passed within twenty, forty, and 
sixty yards respectively of three vessels. 
Espegreen, the schooner's helmsman, testi- 
fies that he crossed the bows of two other 
vessels, their jib-booms not more than five 
or six fathoms off; and Capt. Dresser, mas- 
ter of the schoonei', says that after coming 
near a square-rigged vessel which they passed, 
he felt apprehensive of a collision. The 
schooner, without lights, is said to have been 
anchored somewhat to the outside of the 
Ajax, and about one-fovirth of a mile below 
her. The master of the tug states that he 
passed to the inside of this schooner, and 
not more than fifty feet from her, and then 
endeavored to pass outside of the Ajax, which 
he succeeded in doing, clearing her by about 
forty yards, which the tow was unable to do. 

It is evident, therefore, that the course of 
the tug was directed through the shipping, 
and under circumstances which required that 
her speed should be slackened and her haw- 
ser shortened, or else, in the language of the 
court in [Rogers v. St Charles] 19 How. 
[CO U. S.] 108, "that the place should have 



been avoided altogether." The conjecture, for 
it is nothing more, of the master of the tug, 
that the tow ported her helm to avoid the 
schooner without lights, and thus got a 
sheer to starboard, which she was unable to 
overcome, is wholly unsupported by the tes- 
timony. Both the captain of the schooner 
and her helmsman deny that her helm was 
ported, or that she took a sheer to starboard. 
In fact, those on board the tug failed to see 
the schooner without lights in the position 
assigned to her by claimants' witnesses. 

The allegations of the answer that the 
schooner's crew were worn down by labor 
and privation, that she was hogged, that 
she was not in trim, that she leaked, etc., 
seem either unsustained by the proofs or the 
facts testified to, are immaterial. That the 
schooner had been out of meat for about a 
week, and of bread for a few days, is clearly 
proven. She was also leaky, and perhaps a 
little out of trim. But when she was taken 
in tow by the tug she had no need of the 
services of her crew, except those of a com- 
petent helmsman and a vigilant lookout The 
master appears to have been at much pains 
to have his vessel well steered. The helms- 
man was relieved about half an hour before 
the collision, becaiise "he did not steer to 
the captain's satisfaction," and the wheel 
was taken by the master himself, who soon 
after resigned it to the second mate, who 
seems to have been thoroughly competent 
and attentive. The master then stationed 
himself as a lookout on the forward part of 
the deck-load, and maintained this position 
until the collision. He testifies that he ob- ' 
served the tug had put her helm to star- 
board, and was on the point of making the 
corresponding change in his own- helm when 
the order to do so was given by the tug. This 
statement is corroborated by the testimony 
of Capt Pierce, a passenger on the tug, who 
states that her helm was starboarded some 
two minutes before the order to do the like 
was given to the tow. Both the master and 
the mates testify that they were in full pos- 
session of their health and sti'ength, and 
that they had heard no complaints from, and 
seen no sign of inability to work, in the crew. 
The leaky condition of the schooner, her 
being out of trim, or hogged, etc., are only 
important as tending to show that she dirt 
not steer well, and that she may have taken 
the sheer supposed by the claimants. But 
the master, the helmsman, and the mate 
deny most positively that she took any sheer 
whatever. If these witnesses are worthy of 
credit, their testimony as to what occurred 
on board their own vessel is more reliable 
than the suppositions of those on board the 
tug. The Neptune [Case No. 10,120]. The 
testimony establishes, I think, very clearly, 
that the schooner steered as well as is usual 
in vessels of her class. The captain, the first 
mate, the second mate, and Morse, all tes- 
tify that she steered well. Some of the other 
seamen state that she steered badly in heavy 
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weather, but they generally admit that she 
steered well enough "if her helm was given 
to her quick, and she was close watched." 
Captain Pierce, a witness not certainly ill- 
disposed to the claimants, testifies that he 
remarked, when coming up to the Heads, 
that the schooner steered very well. Captain 
Cameron, her former owner, testifies that 
her qualities in that respect were rather re- 
markable— "she was a little hogged, but it 
made no difference in her steering." Captain 
Shelly, a pilot who came up in the tug as 
far as Meiggs' wharf, says: "I paid no par- 
ticular attention to the steering of the schoon- 
er. If she had steered badly I should have 
noticed it" It is manifest from this testi- 
mony that the theory of the claimants that 
the schooner took a sheer which her helms- 
man was unable to meet, can derive no sup- 
port fi:om the defects of the schooner in re- 
gard to her steering qualities. 

It seems to me not difficult to discover from 
the allegations of the answer and the admit- 
ted facts of the case to whom the fault of 
the collision should be attributed. The an- 
swer admits that the tug came upon the 
schooner without lights "quite suddenly." 
She passed her within forty or fifty feet. 
The Ajax was then nearly dead ahead, and, 
as claimants aver, one-fourth of ^a mile dis- 
tant The tug having passed inside the 
schooner, attempted to go on the outside of 
the Ajax, and for this pm*pose put her helm 
to starboard. But she did not communicate 
the corresponding order to the tow xmtil two 
minutes afterward, nor until she had her- 
self passed the Ajax's bows. Notwithstand- 
ing her own early change in her helm, she 
passed the Ajax within 200 feet, or, as the 
captain admits, within forty or fifty yards. 
The order to the tow was promptly obeyed, 
but it was too late to avoid the accident The 
tow could not then have been much further 
from the Ajax than the length of the tow 
line, and this with a flood tide setting her 
directly upon her. Under favorable circmn- 
stances the course taken by the tug in and 
out among vessels, passing within forty or 
fifty feet of one and within 200 feet of an- 
other, would be attended with danger. But 
to take this course voluntarily, when she 
could have assured her own safety and that 
of her tow by passing either on the outside 
or the inside of all the shipping, and this 
on a night admitted to be somewhat hazy, 
at a considerable rate of speed, and with a 
tow line some forty-five or Mty fathoms in 
length, certainly betrays, as the result proved, 
a want of that "extreme vigilance" and ut- 
most care which the law exacted under the 
circumstances. I am therefore of opinion 
that the tug was in fault, and should be held 
responsible for the damages. 

NOTE. In the original opinion at page 488, 
lines 47-50 from top, the language is: ^"Gulbert- 
son V. The Southern Belle, 18 How. [59 TJ. SJ 
585; The Scioto [Case No, 12,508]; Rogers v. 
The St Charles, 19 How. [60 U. S.] 108; Ward 



V. The Fashion [Case No. 17,154]; Ang. Carr. 
§ 650." This is erroneous, and should be cor- 
rected so as to read: "Oulbertson v. The South- 
ern Belle, 18 How. [59 U. S.] 585; The Scioto 
[supra]; Rogers v. The St Charles. 19 How. [60 
U. S.] 108; Newberry's R. 32 [Ward v. The 
Fashion, supra]; Ang. Carr. § 650." 



Case TTo. 10,107. 

NELSON v. HALL et al. 

[1 McLean, 518.] i 

Circuit Court, D. Ohio. July Terra, 1839. 

BouNDAKiES — Evidence — Public Reputatios — 

statkjfexts of individuals— cokners 

— Courses ash Distances. 

1. What an individual may have said, as to 
a certain corner or line, is not evidence. 

2. Public reputation may prove boundaries, 
but it must be the reputation in the neighbor- 
hood, and not what A or B may have said. 

3. Where the original corners and lines are 
established, they must control courses and dis- 
tances. But courses and distances called for 
must govern wherethere are no established ob- 
jects to control them. 

[Cited in Hanson v. Township of Red Bock 
(S. D.) 57 N. W. 14; Yocum v. Haskins, 
81 Iowa, 441, 46 N. W. 1067.] 

Mr. Fox, for plaintifE. 

Williams & Ewing, for defendants. 

OPINION OF THE COURT. This is a 
case of disputed boundaries. The lessor of 
the plaintiff claims by certain lines and cor- 
ners, and the defendants with the exception 
of the beginning corner, claim by different 
lines and comera, and the jury are to deter- 
mine from the evidence, which are the original 
boundaries of the lessor of the plaintiff's laud. 
The original survey of Nelson, and other 
original surveys connected with it, have been 
given in evidence, and many witnesses have 
been examined, and blocks cut from trees 
marked as corners, and from others marked 
as line trees, showing the annular growths, 
have been examined by es^ierienced survey- 
ox*s and others, in the presence of the jury. 
There are some leading principles which the 
court will state to the jury, and which will 
govern them in making up their verdict As 
you have heard from the bench, reputation is 
admissible evidence to prove boundaries. But 
what an individual may have said respecting 
certain lines or corners, does not constitute 
public reputation, and is, therefore, inad- 
missible to prove a corner or lines. The repu- 
tation must be general in the neighborhood. 
The surveys made subsequently to Nelson's 
and calling for it, ai'e received as conducing 
to prove the reputation of the boundai-ies of 
such survey. The beginning corner is claimed 
in common by both parties, and also the first 
line, except the point where it is to terminate. 
But there is no agreement in regard to any 
of the other lines and corners. 

The jury will first endeavor to ascertain 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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from the evidence, tlie original corners of 
Nelson's survey; and if they shall be able 
to do this satisfactorily, they will have little 
difficulty in tracing or running the lines con- 
nected ^ith the corners. And this is the 
general rule as to corners and lines. If the 
original marked trees, or objects called for 
shall be proved, the jury will be governed by 
them, though they may vary materially from 
the courses and distances called for. The 
entry and survey of Nelson are prior in date 
to the entry and survey under which the de- 
fendants claim; and, of course, the subse- 
quent entry and survey are controlled, even 
at law, so far as the survey is concerned, by 
the prior sm'vey and patent 

But, if the comers claimed by the lessor 
of the plaintiff, and which are disputed, are 
not established by the evidence, the jury will 
locate the lessor of the plaintiff's claim, by 
beginning at the corner admitted, and running 
the courses and distances called for. And so, 
if a part of the disputed corners are establish- 
ed by the proof, in the opinion of the jury, 
and they can find no lines to control, the 
boundaiy must be established by running the 
courses and distances called for, so as to 
include the established points. But, no other 
deviation from the coui-ses and distances call- 
ed for, can be made, unless controlled by 
objects called for in the original survey. 

"With these general principles the jury will 
take the case, and after looking into the 
mass of the evidence, will apply the rule 
stated. 

The jury found the lines of Nelson, as origi- 
nally run established, except one, and they 
closed the survey by running the courses called 
for, so as to connect the two courses. Judg- 
ment, &e. 
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Case "No. 10,108. 

NELSON V. The HERCULES. 

[4 Law, Rep. 22.] 

District Court, D. Massachusetts. March, 
1841. 

Joinder of Seamex in Suits for Wages. 

Libel by a seaman for wages on board the 
ship Hercules. The act of congress of 1790, 
e. 56, § 6, provides that in suits by seamen 
for wages, all the seamen (having cause of 
complaint of the like kind against the same 
vessel) shall be joined as complainants. In 
this ease, the libellant was the only one of 
the crew in port, and brought his suit alone. 

Mr. BoUes, for respondents, moved the court 
to add the names of the rest of the crew to 
the libel, that they might be concluded by 
the decree, and offered evidence to show that 
they had the same cause of action, in all re- 
spects, with the libellant. This would answer 
the object of the statute, which was to save 
the expense and trouble of several suits. 



R. H. Dana, Jr., for libellant, contended 
that the statute applied only to cases where 
suits were actually commenced, and that ab- 
sent parties could not be prevented from 
showing that their cause of action was differ- 
ent, and should not be concluded as to their 
claims by a trial upon evidence different from 
that which they might be able to produce. 

DAVIS, Judge. The court has no power to 
make parties to& the libel. The statute only 
requires .the consolidating of several suits, 
when actually brought upon what is evidently 
the same cause of action. 



NELSON (HERRING v.). See Case No. 6,- 
424. 

NELSON (LATHROP v.). See Case No. 8,- 
111. 



Case ISTo. 10,109. 

NELSON V. McMANN et al. 

[16 Blatehf. 139; 4 Ban. & A. 203; 16 O. G. 
761.] 1 

Circuit Court, S. D. New York. April 2, 1879. 

Patents — Suit by Licensee fob Infuixgement — 

Joinder op Owner of Leoai. Title 

What is License, 

1. A mere licensee under a patent cannot sue, 
in equity, for the infringement of his rights un- 
der the patent, without joining with him, as 
plaintiff, the owner of the legal title, and such 
owner is, in such case, a proper party. 

[Cited in Gordon v. Anthony, Case No. 5,605; 
Wilson V. Chickeringj 14 Fed. 918; Bogart 
V. Hinds, 25 Fed. 48o; Cottle v. Krementz, 
Id. 495; Blair v. Lippincott Glass Co., 52 
Fed. 227.] 

2. What constitutes a mere license, defined. 
The instrument under which the plaintiff in 
this case claimed his rights, held to be only a 
license. 

Stephen D. Law and A. B. Malcomson, Jr., 
for plaintiff. 

Thomas William Clarke and William T. 
Graff, for defendants. 

BLATCHFORD, Circuit Judge. The bill 
in this case is founded on reissued letters pat- 
ent of the United States, granted to Nathan- 
iel Jenkins, August 3d, 1869, for an "elastic 
packing for joints and valves exposed to de- 
structive fluids." The original patent was 
granted to Jenkins, May 8th, 1866. The spec- 
ification of the reissued patent describes the 
new packing as "an elastic packing, of inde- 
structible properties, to a valve, joint or ap- 
erture through which a destructive fluid is to 
pass, such as steam of any kind, hot water, 
kerosene or other coal oil, hot or cold." The 
bill alleges, that Jenkins, by an instnunent 
in writing, dated February 1st, 1870, as- 
signed and conveyed to the plaintiff "the ex- 
clusive right and license, within the states 

1 [Reported hy Hon. Samuel Blatchford, Cir- 
cuit .Judge, and by Hubert A. Banning. Esq.,. 
and Henry Arden, Esq., and here republished 
by permission,] 
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of New York and New Jersey, to use said 
elastic packing in tlie manufacture of any 
and all manner of valves, cocks and other 
articles in wliicli said elastic packing could 
or should be used, and sell for use in said ter- 
ritory and elsewhere in the United States, 
such valves, cocks, &e., so manufactured." 
It also alleges, that, under such rights, the 
plaintiff made and sold "valves, cocks and 
other articles containing said elastic pack- 
ing." It also alleges, as sCa infringement, 
that the defendants did, in New York and 
New Jersey, "use and vend to others to be 
used the aforesaid invention and discoveiT. 
and did cause the same to he done, and did 
make, use, and vend to others to be used, 
valves, cocks and other articles employing 
and containing said improved elastic pack- 
ing." 

To this hill the defendants interpose a 
plea, which sets forth, "that the said Charles 
Nelson is not, and never has been, the as- 
signee of the said letters patent in said bill 
set forth, or of any territorial grant under 
the same, in manner and form as set forth 
in said bill, and that the said letters patent 
a.re now the exclusive property of Thomas 
William Clarke of Boston, in the coimty of 
Suffolk, and state of Massachusetts, under 
the following claim of title: The said Na- 
thaniel Jenkins died, on or about the twen- 
tieth day of May, 1872, leaving a will duly 
probated in said county of Suffolk, in the 
probate court thereof, whereof Charles F. 
Jenkins, Alfred W. Chandler and John Has- 
sam were executors, and came into full pos- 
session of said letters patent. The said 
Charles Jenkins, Alfred W. Chandler and 
John Hassam, executoi-s as aforesaid, on the 

day of , 1874, duly assigned said 

letters patent to Alfred B. Jenkins, under 
power contained in said will, and thereby 
conferred upon them. The said Alfred B. 
Jenkins, on the fifth day of November, 1874, 
duly assigned the same to said Thomas Wil- 
liam Clarke. * * * Wherefore defendants 
«iiy, that the title to said letters patent is 
not in the said Charles Nelson, for the states 
of New York and New Jersey." The plain- 
tiff takes issue on this plea, by a replication. 

Proofs have been taken by both parties, 
and the case has been brought to a hearing 
thereon. The real question tried and ai-gued 
has been, whether the plaintiff has a right 
to maintain this suit in his own name alone, 
as it is now brought. The biU does not aver 
that the plaintiff is or has been the assignee 
of the patent or of any territorial grant un- 
der the same. 'Therefore, the plea, in deny- 
ing that, denies what is not averred in the 
Mil. The allegation of the bill as to the 
right and license conveyed to the plaintiff by 
Jenkins, by the instrument of February 1st, 
1870, is not otherwise denied by the plea. 
The parties have, however, treated the plead- 
ings and proofs as raising the question, 
whether the plaintiff has such a title to, or 
under, the patent as authorizes him to bring 



this suit in his own name alone; and that is 
The question which will be considered. 

On the 1st of February, 1870, Jenkins 
owned two other patents which had been 
granted to him, besides the reissueS patent 
of 1869. That reissue will be called the 1860 
patent. The 1869 patent was for a packing 
composed of refractory eaith and vulcanized 
rubber. Of the other two patents, one, gi-ant- 
ed October 15th, 1867, was for a packing for 
joints and valves composed of pulverized 
mica and vulcanized rubber, or one composed 
of pulverized wood charcoal and vulcanized 
rubber. The other patent was granted Octo- 
ber 6th, 1868, and was for an "improvement 
in steam globe valves," of that class in 
which an elastic or semi-elastic packing could 
be employed, the packing being in an an- 
nular chamber in the valve head. Premising 
this, the instrument of 1870 was made. It 
contains these provisions: "Whereas said 
Jenkins is the proprietor of certain inven- 
tions in the construction of stop valves, 
cocks, &c., and in packing or discs for stop 
valves, cocks and other purposes; and 
whereas the said Jenkins has entered into 
an arrangement with said Nelson to license 
him to manufacture stop valves, cocks, &c., 
under his patent dated October 6th, 18GS, 
and also other valves, cocks, &c., of a suita- 
ble pattern to employ his said patent pack- 
ing or discs, and said Nelson does agree to 
pay to said Jenlcins certain royalties on the 
valves, cocks, &c., so made by him, and to 
conduct the manufacture and sale of said 
valves, cocks, &c., in a manner that will in- 
sure the best results to the parties herein 
named: Now, therefore, said Jenkins does 
hereby authorize, empower and license the 
said Nelson to manufacture and sell valves, 
cocks, &c., of any and every kind, name and 
description, for any and eveiy purpose, ac- 
cording to his said letters patent, dated Octo- 
ber 6th, 1868, and does also authorize and em- 
power said Nelson to make any and every 
other valves, cocks, &c., not constructed ac- 
cording to said letters patent, w^hich can be 
suitably ai-ranged for employing the Jenkins 
patent paclcing or discs, without making the 
said JenMns liable for any infringements of 
letters patent on valves, cocks, &c., taken 
out by any other party or parties; and said 
Jenkins does hereby covenant and agree to 
and with said Nelson, that he will seU and 
promptly supply all his orders for the patent 
packing or discs, such as ai*e to be used in 
the construction of the valves, cocks, &c., so 
made by him or for him, at a discount of 
twenty (20) per cent, from the latest list of 
prices of such packing or discs, advertised or 
circulated by him, a copy of which said list 
is hereunto annexed, in order to show the 
prices at this date;" (here follows the list of 
prices of packing or discs;) "and the said 
Jenkins does also covenant and agree, to and 
with the said Nelson, that he will not here- 
after grant any authority or license to any 
person or persons to manufacture, within the 
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states of New York and New Jei-sey, any 
valves, cocks, or any article in wliieh sliall 
be used the Jenkins patent packing or discs, 
tut that said Nelson sliall have the exclusive 
right to manufacture, within the states of 
New York and New Jersey, • any valves, 
cocks, or any other article, under said letters 
patent, dated October 6th, 1868, or renewed 
patents, or patents for improvements there- 
on; and said Nelson agrees to pay a royalty 
for any article he may manufacture, not 
within specified, in which the said packing is 
used, the royalty to be fixed upon when such 
article, not specified, is manufactured; and 
said Nelson shall have the right to sell in 
any of the United States, valves, cocks, or 
any other aiiiicle, manufactured under said 
letters patent, or renewed patents, or patents 
for improvements thereon; and, for and in 
consideration of the same, the said Nelson 
does hereby agree with the said Jenkins, his 
executors, administrators, and the assigns of 
said Jenkins, of said patents for valves and 
packing, that he will make the business of 
manufacturing and selling the Jenkins pat- 
ent compx'ession valves and gauge cocks a 
specialty, that he will endeavor to introduce 
them into use in preference to any other 
valve or gauge cocks, and recommend them 
as a superior article, and that he will manu- 
facture them of good material, and equal in 
weight, and workmanship to those heretofore 
manufactured by him; and said Nelson also 
agrees to thoroughly advertise said valves 
and cocks, so to be made by him or for him, 
and bring them thorouglily to the attention 
of persons using and employing valves and 
cocks, and that he will purchase aU the pack- 
ings or discs required for such valves and 
gauge cocks, from said Jenkins or his legal 
representatives, or those owning said pat- 
ents, at the aforesaid rates, viz., at a dis- 
count of twenty (20) per cent, from the latest 
list prices, and that he will pay to said 
Jenkins, his executors, administrators, or 
those owning said patent of October 6th, 
1868, a royalty at the following rates, for 
■each and every valve made and sold;" (here 
follows a tariff of royally on each valve, ac- 
cording to its inches of opening, and on every 
gauge cock sold) "and said Nelson does here- 
by agree to stamp, or have stamped, eacn 
and every valve made by him, or for him, 
under said letters patent, as follows: 'Pat- 
ented, Oct. 6th, 1868— May 8th, 1866, reissued 
Aug. 3d, 1869— Oct, loth, 1867;' and said 
Nelson furtlier agrees to account, at the end 
of each and every month, for the valves and 
cocks, or any other article sold by him, or 
for him, since the last accoimt rendered, 
specifying the sizes, and the number of each 
size, and articles sold, and to pay to said 
Jenlcins, his executors, administrators or as- 
signs of his said letters patent, the sum of 
money due under this agreement, and accord- 
ing to such account, forthwith; and it is 
mutually understood and agreed, that the 
said Nelson may sell, transfer, or convey this 



right or license to any member or members 
of his firm, now or hereafter engaged in the 
carrying on of business with him, and that, 
in case of the death of said Nelson, this li- 
cense or right shall descend to the survivor 
or survivors, or the administrators of the de- 
ceased, who shall possess all the rights and 
privileges guaranteed to said Nelson by this 
agreement, and such administrators may sell 
such right or license to any parties in the 
said fii-m, but neither the said Nelson, nor 
the administrators of said Nelson, nor any 
member or membei-s of his firm, shall have 
any right to assign this right or license to 
any others than those now engaged, or those 
who may hereafter be engaged, in business 
with said Nelson, without first obtaining a 
written consent of said Jenkins, his execu- 
tors, administi-ators, or assigns of his sS.id 
letters patent; and said Jenkins further 
agrees, that this agreement shall subsist for 
the term of said letters patent, and that it 
shall be binding on the lawful possessors of 
the said letters patent for said packing, 
dated May 8th, 1866, reissued August 3d, 
1869, and dated October lotli, 186T; and the 
said Nelson agrees that this agreement shall 
subsist during the term of said letters pat- 
ent, and shall be binding on him, his execu- 
tors, administrators and assigns." 

The scope and meaning of the provisions of 
this agreement are very plain. Jenkins had 
a patent for valves and two patents for pack- 
ing. The valves were such as could employ 
the patented packing. The patented pack- 
ing could also be used in other valves, not 
covered by the 1868 patent Jenkins desir- 
ed to retain in his own hands the manufac- 
ture of the packing, and to sell it. He de- 
sired to create a market for it. He coufd do 
so by promoting the manufacture and sale of 
valves made according to his 1868 patent, 
which would require the patented packing, 
and of other valves which would require it. 
By licensing the manufacture of valves to be 
made according to his 1868 patent, he could 
derive a royalty on each valve, and at the 
same time obtain a profit on the manufacture 
and sale by himself of the packing to be 
used in sxich valve. He would also be able 
thus to ensure that the packing should be a 
satisfactory article. He, therefore, licenses 
Nelson to make and sell valves under the 

1868 patent, and other valves which could 
employ the packing of the 1867 and 1869 
jiatents, without maJdng him (Jenkins) lia- 
ble for infringing any patents for such other 
valves. He agrees to sell to Nelson, for use 
in such valves, packing made under the 1867 
aud 1869 patents, at specified prices. He 
agrees not to license any one to make in 
New York and New Jersey any article in 
which the packing of the patents of 1867 or 

1869 shall be used. He agrees that Nelson 
shall have the exclusive right to make in 
New York and New Jersey any article under 
the 1868 patent. Nelson agrees to pay a 
specified royalty on every valve made and 
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sold according to the patent of 1868, and a 
specified royalty on every gauge-coek sold ac- 
cording to that patent, and on every other 
article he should make, not specified, in -which 
such packing should be used, a royalty to he 
thereafter fixed. Nelson is to have the right 
to sell anywhere in the United States any 
article he may make under the 1868 patent. 
He agrees to purchase from Jenkins all the 
packing required for such valves and gauge- 
cocks, at the prices specified. He agrees to 
stamp every valve made by him or for him 
under the 1868 patent, with the dates of all 
three of the patents. He agrees to account 
to Jenkins eveiT month for all articles sold 
by him under the agreement, and to pay 
forthwith the money due under the agree- 
ment and according to the account He is 
authorized to transfer the license to those 
then engaged, or who might thereafter be en- 
gaged, with him in business, but he is forbid- 
den to transfer it to any one else without the 
wi-itten consent of Jenkins. The agreement 
is to continue during the term of the 1868 
patent and is to bind the owners of the pat- 
ents of 1867 and 1869. 

The instrument calls itself a license. It is 
not necessary in this case to construe its pro- 
visions as a license under the patent of 1868, 
for the suit is not brought on that patent, 
nor is it proper to do so, as between the pres- 
ent owners of that patent and Nelson, as the 
former are not parties to this suit. It is 
plainly a license to some extent to make and 
sell articles under the patent of 1868. As to 
the patents of 1807 and 1869, .Jenkins own- 
ing those patents, and being engaged in mak- 
ing packing under them, agrees to sell such 
packing to Nelson at specified prices, with a 
view to having Nelson use it in articles to 
be made under the 1868 patent and in other 
articles fitted for it But, the moment it 
was bought by Nelson it passed out from 
under the monopoly of the patents of 1867 
and 1869, and it required no license to ena- 
ble Nelson then to use it for any pm-pose for 
which it could be used. The fact of sale 
carried with it a license to use and a license 
to sell again. The instrument conveys to 
Nelson no right to make packing under either 
of the packing patents. The royalty to be 
paid is to be paid solely under the patent of 
1868 and for a license under it There is no 
royalty to be paid under either of the pack- 
ing patents. The packing is to be bought 
from Jenkins as an article of merchandise, 
at a specified price, and Nelson agrees to 
buy from Jenkins all the packing he. Nel- 
son, is to use. The valves made according 
to the patent of 1868 are to be stamped with 
the dates of all three of the patents, because 
the valves are made by Nelson under the 
patent of 1868, and the packing in them is 
made by Jenkins under the packing patents. 
Whether the instrument gives to Nelson, as 
against the owners of the packing patents, 
an exclusive right to use the patented pack- 
ing in New York and New Jersey, is a ques- 



tion not necessary or proper to be decided in 
this case. At most, the Instrument is, as to 
the patent sued on, a mere license. 

It was provided by section 11 of the act of 
July 4, 1836 (5 Stat. 121), which was the 
statute in force when the 1868 and 1869 pat- 
ents were granted, and when the instrument 
of February 1st, 1870, was made, that "ev- 
ery patent shall be assignable in law, either 
as to the whole interest, or any undivided 
part thereof, by any instrument in writing, 
which assignment and also every grant and 
conveyance of the exclusive right under any 
patent, to make and use, and to grant to 
others to make and use, the thing patented, 
within and throughout any specified part or 
portion of the United States, shall be record- 
ed in the patent office within three months 
from the execution thereof." The 14th sec- 
tion of the same act provided, that an action 
at law for damages for infringement might 
be brought "in the name or names of the 
person or persons interested, whether as pat- 
entees, assignees, or as grantees of the ex- 
clusive right within and throughout a speci- 
fied part of the United States." The seven- 
teenth section of the same act gave original 
cognizance "as well in equity as at law" to 
all the circuit courts of the United States, of 
"all actions, suits, controversies, and cases'' 
arising under any patent law, and gave pow- 
er to such courts, "upon bill in equity filed 
by any party aggi-ieved, in any such case, 
to grant iniunctions, according to the course 
and principles of courts of equity," to pre- 
vent infringements. Under these provisions 
it was always held, that no mere licensee 
could bring a suit for infringement, either at 
law or in equity, in his own name alone. In 
Gayler v. Wilder, 10 How. [51 U. S.] 477, 
494, it is said, that while, by the fourteenth 
section of the act of 1836, the patentee may 
assign his exclusive right within and 
thi-oughout a specified part of the United 
States, and the assignee may, upon such an 
assignment, sue in his own name, for an in- 
fringement of his rights, yet, in order to en- 
able him to sue, the assignment must convey 
to him the entire and unqualified monopoly 
which the patentee held in the territory spec- 
ified, excluding the patentee himself as well 
as others; and that any assignment short of 
this is a mere license. That was a suit at 
law. Wilder, the assignee of the whole of 
the patent, had granted to one Herring the 
exclusive right to make and vend the patent- 
ed article, a safe, in the city and county of 
New York, for a royalty of a cent a pound 
on each pound the safe might weigh. But 
Wilder reserved the right to set up a manu- 
factory for making the safes in the state of 
New York, not within fifty miles of the city, 
and to sell them in the state of New York, 
paying to Herring a cent a pound on each 
safe so sold within the state. The supreme 
court held that the agreement was "not an 
assignment of an undivided interest in the 
whole patent nor the assignment of an ex- 
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elusive right to the entire monopoly in the 
state or city of New York;" that it, was, 
therefore, "to be regarded as a license only," 
and did not, under the statute, enahle Her- 
ring to maintain an action for infringement; 
that "Wilder continued to he the legal owner 
of the patent; and that the suit was proper- 
ly brought in the name of Wilder. The 
same view was held by Mr. Justice Nelson 
and Judge IngersoU, in the circuit court of 
the United States for the district of Connecti- 
cut, in Potter v. Holland [Case No. 11,329]. 
If, within the foregoing principles, the plain- 
tife in this suit is only a licensee, he cannot 
Bue in equity without joining with him as 
plaintiff the owner of the legal title (Curt. 
Pat, 3d Ed., § 403); and such owner is, in 
such case, a proper party. Woodworth v. 
Wilson, 4 How. l4o U. S.] 712. A suit at 
law is, in such case, properly brought in the 
name of such owner, in behalf of the li- 
censee. Goodyear v. McBurney [Case No. 
5,574]; Goodyear v. Bishop [Id. 5,558]. 
These principles are recognized in Littlefield 
V. PeriT, 21 Wall. [88 U. S.] 205, 219, 223, 
and there is nothing in that case which fa- 
vors the right of the plaintiff in this case to 
sue alone. The" court in that ease say: "A 
mere licensee eaimot sue strangers who in- 
fringe. In such case redress is obtained 
through, or in the name of the patentee or his 
assignee." 

The thirty-sixth section of the act of July 
8, 1S70 (16 Stat. 203), provides, that "every 
patent or any interest therein shall be as- 
signable In law, by an instrument in writ- 
ing; and the patentee, or his assigns or legal 
representatives, may, in like manner, grant 
and convey an exclusive right, under his pat- 
ent, to the whole or any specified part of 
the United States." This provision is not 
different from that found in section 11 of the 
act of 1836, and is now embodied in section 
4S9S of the Revised Statutes. The "exclusive 
right," under a patent, to a specified part of 
the United States, means an exclusive right 
to do everything under the patent, in sucb 
specified part, which the patentee could do, 
and is the same thing as the "exclusive 
right," under the patent, "to make and use, 
and to grant to others to make and use, the 
thing patented, within and throughout" such 
specified part. Section 55 of the act of 1870 
contains the same provisions, in substance, 
which are above cited from section 17 of the 
act of 1836, and they are now embodied In 
sections 629, 711, and 4921 of the Revised 
Statutes. Section 59 of the act of 1870 pro- 
vides, that an action at law for damages for 
infringement may be brought "in the name 
of the party interested, either as patentee, 
assignee or grantee." This means such a 
grantee as is referred to in section 36 of the 
act of 1870, and no other grantee than such 
as is spoken of in section 14 of the act of 
1S3G. The provision above cited from sec- 
tion 59 of the act of 1870 is now embodied in 
section 4919 of the Revised Statutes. There 
17FED.CAS. — 84 



is no ground for saying that the scope of the 
act of 1870 is greater than that of the act of 
1S3G. 

Applying the foregoing interpretation of 
the law to the provisions of the instrument 
under which the plaintiff claims the right to 
bring this suit in his own name alone, it is 
entirely clear that he has no such right, be- 
cause he has not the title to the patent for 
any part of New York or New Jersey, ^hich 
is the defence set up in the plea. Even if 
the agreement betn'een Jenkins and Nelson 
gave to Nelson such an exclusive right and 
license to use the packing of the reissue of 
1869 as is alleged in the bill, the plaintiff 
would have no right to maintain this suit in 
his own name alOne. The plea is allowed 
and the bill is dismissed, with costs. 

[For other cases involving this patent, see note 
to Jenkins v. Johnson, Case No. 7,271.] 
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NELSON et al. v. MADISON. 
[3 Biss. 244; i 4 Chi. Leg. News, 297.] 

Circuit Court, W. D. Wisconsin. June Term, 
1872. 

Dedication by Pi-atting— Plat Recojideb ix 
Wroxg County — Plat Must be bt Owx- 
ER — Evidence op Dedication by Prescrip- 
tion. 

1. The owner of land, or his authorized 
agent, can plat and lay out a town so as to 
pass to the public the perpetual use of portions 
of the land for streets and public grounds, and 
when such plat is made out, acknowledged and 
recorded in conformity with the statute, it op- 
erates as a sufficient conveyance of the streets 
and pxiblie grounds to the public use. 

2. A plat made out and recorded in a dif- 
ferent county from where the land is situate 
does not operate as a dedication. 

3. The plat must he made by the person who 
owns the land at the time it is made, or Ms 
authorized ajrent. and in order to divest the 
title of the proprietor, the formalities prescribed 
in the statute are essential. 

4. Deeds referring to a plat, hut eivpu before 
the grantor acquired title, do not bind him as 
an act of dedication. 

[OUed in Boemer v. McKillip (Kan. Sup.) 35 
Pac. 8.] 

5. But an unequivocal recognition of the map 
after purchube wouiu operate as an affirm- 
ance of the original intention of dedication and 
give it full force and effect 

6. Though dedication may be established by 
user for a period of twenty years, such user, in 
order to constitute a dedication by prescription, 
must have been adverse under some real or 
pretended claim or right, and exclusive. In the 
absence of proof to the contrary, the presumi>- 
tion is that the user was permissive. 

7. Various decisions of the supreme courts of 
Wisconsin and of the United States cited and 
commented on, this court following the latter. 

8. Circumstances constituting a dedication — 
effect of user and acquiescence. 

[9. Cited in Reid v. Board of Education of 
Edina, 73 Mo. 297, to the point that counties 
have no power to purchase or hold land unless 
it is given to them by statute.] 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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In equity. This was a bill filed hy the com- 
plainants, claiming to Ite owners in fee of 
certain real estate in the city of Madison, 
to restrain the city from talking possession of 
or using them. The facts appear in the opin- 
ion. 

Gregory & Pinney and S. U. Finney, for 
complainants. 
J. G. Ford and H. S. Orton, for defendant 

HOPKINS, District Judge. The bill in this 
case is filed to restrain tie defendant from 
proceeding forcibly to remove a fence erected 
around a piece of ground situated in the city 
of Madison, and claimed by the complainants 
as lots one, two, three arid four, block 272. 
It is alleged in the bill that the complainants 
placed such fence around the lots to enclose 
them, and that the defendant has ordered its 
police officers to remove it The complain- 
ants charge that they own the lots in fee, and 
ask a perpetual injunction to resti-ain the de- 
fendant from intermeddling with the said 
fence or the possession of the lots. 

The defendant in its answer denies that 
the premises claimed belong to the complain- 
ants, but on the contrary sets up and main- 
tains that they have been dedicated to the 
public use as a landing or "sq.uare," for the 
use of the pubUe, and that as such they are 
under the control of the city authorities, and 
admits that it has directed its ofScers to re- 
move the fence in case the complainants do 
not do it after five days' notice. The answer 
further alleges that the common council of the 
city, on the 5th day of November, 1870, de- 
clared the premises in question to be a public 
square by the name of "Mendota Public 
Square." It also aJleges that the proprietors 
and owners of this property more than thirty 
years before the commencement of this suit, 
duly granted and dedicated the same to the 
public for then- use as a public landing, street, 
or public way to and on to Lake Mendota, 
and that it had been used as such for that 
period by the public, without objection or 
hindrance from the complainants or others up 
to the time the complainants erected the fence 
around it In December, 1870. 

It also states that in 1836 the proprietor of 
the land embraced within the city of Madison 
laid out and platted it into lots, streets and 
squares, and duly acknowledged and recorded 
such plat in the proper county, and that after- 
wards it was duly recorded in Dane county, 
in volume 2 of deeds, page 338, and that on 
that map or plat this property is designated 
as a "public landing," and defendant insists 
that it was thereby granted and dedicated to 
the public for such use. 

The bUl alleges that for more than twenty 
years last past the city has assessed and tax- 
ed it as private property, and that the com- 
plainants and those under whom they claim, 
have paid the taxes on such lots, and special 
assessments for sidewalks, which is admit- 
ted in the defendant's answer. 



The only questions that require much ex- 
amination are those relating to the validity 
and effect of the plats, and if they should be 
found invalid as grants, then as to whether 
the defendants have shown a dedication or 
title by prescription. This I say because J 
think the evidence abundant to show title in 
the complainants, unless it is avoided by the 
plats, dedication, or user. 

Three plats of the city have been given in 
evidence. One made by James D. Doty, indi- 
vidually, acknowledged on the 27th day of Oc- 
tober, 1836, and recorded in Iowa county on 
the oth May, 1837. Upon this, property on 
Lake Mendota, now known and described as 
blocks 260, 261 and 262, and portions of the 
lots in question, are marked "Public Land- 
ing." The residue of these lots are a part of 
what is called on the plat the "Oanal Resei-va- 
tion." It is claimed that this shows that the 
intention of the proprietor was to reserve cer- 
tain portions of land on the margin of the lake 
on each side of the proposed canal for a "pub- 
lic landing." If this were all there was upon 
that question, I should concur with the de- 
fendant's counsel; but the case presents otlier 
and different questions. The land platted 
was not in Iowa coimty, where the plat was 
recorded, but was in the county of J^Iilwaukee, 
so that it was not recorded in the county re- 
quired by the statute. At the same time an- 
other plat was made by J. D. Doty, "as agent, 
trustee and attorney of the Four Lake Com- 
pany," which was acknowledged by him as 
such attorney on the 2d day of January, 1837, 
and recorded in Milwaukee county on -the 17th 
day of January, 1837. Both of these plats ap- 
pear to have been prepared hy John V. Suy- 
dam, as sm'veyor, whose certificate on each 
bears date on the 27th October, 1836. On this 
map the propertj^ now known as blocks 260, 2G1 
and 262, is not platted or subdivided into lots 
or blocks, nor designated as a "public land- 
ing." The propertj' in question is left the 
same way, except that part included in the 
"canal reservation," which is the same as on 
the other plat. The surveyor's certificate on 
each is the same, and in neither is this prop- 
erty or any of this property on the lake not 
subdivided, mentioned as a "public landing" 
or "square," nor is it particularly described, 
nor are the dimensions, courses, or boundaries 
given. In these respects both plats are es- 
sentially defective and do not comply with 
the statute under which they were made (sec- 
tion 2, Act Mich. April 12, 1827, p. 531; Laws 
Mich. 1833). And as they are not executed, 
acknowledged and recorded in accordance 
with the requirements of the statute, they are 
not valid or operative as grants of the por- 
tions designated as streets and public squares. 
The complainants further object to their 
validity on the ground that neither Doty nor 
"the trustees of the Four Lake Company" 
owned the land at the time the plat was made 
and acknowledged. It cannot require the ci- 
tation of authority to show that no person 
other than the o-wner or his authorized agent 
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can plat and lay out a town so as to pass 
to the public the perpetual use of portions of 
the land for streets and public grounds; and 
as the evidence shows that neither Doty, 
individually, nor "the trustees of the Pour 
Lake Company," for whom he claimed to act 
as attorney in making one of the maps, 
owned this land when they were made, they 
are, on that groimd, ineffectual to pass the 
title to these lots, or any portion of the land, 
as public grounds. When a town plat is 
made, acknowledged and recorded in con- 
formity with the statute, it operates, accord- 
ing to the express declaration of the act 
authorizing it, as *'a sufficient conveyance of 
the streets and public grounds to the public 
use." But in order to devest the title of the 
proprietors, the formalities prescribed by the 
statute are essential. Gardiner v. Tisdale, 
2 Wis, 153; People v. Beaubien, 2 Doug. 256. 

The counsel for the defendant claim that as 
Doty, in 1841, after making the plats, ac- 
quired the title to all this property, such 
subsequent purchase operated, under the doc- 
trine of inurement, to affirm the plat and 
make good all grants and dedications therein 
■contained. Lee v. Lake, 14 Mich. 12. But I 
-do not think that doctrine applies to the case. 
That only applies to sales with warranty. 
In such cases, an after-acquired title is held 
to inure to the benefit of a purchaser to pre- 
vent circuity of action. But I think an un- 
equivocal recognition of the map after the 
subsequent purchase would operate as an 
affirmance, as will be more fully considered 
hereafter. Cincinnati v. White's Lessee, 6 
Pet [31 U. S.] 431. 

Another map was made by M. M. Strong, 
as attorney for Kintzing Pritchette, on the 
10th day of October, 1839, which on the same 
•day was acknowledged and recorded in Dane 
county. On this map, all this property that 
is marked on the Doty map as a "public 
landing" (except the lots in controversy) was 
laid off into blocks as numbers 260, 261 and 
262. This property in controversy is not laid 
off into blocks or designated at all, except 
by a blank space, but more than three-foui'ths 
-of what was called in Doty's plat a "public 
landing," is laid off into blocks, and it was 
soon thereafter built upon, and has been occu- 
pied as private property ever since. 

The defendant does not claim to make titie 
to the property as a public square or landing 
under that plat, for it is not designated as 
such thereon. The mere omission to divide 
portions of the propeity within the limits of 
a town into lots or blocks, does not operate 
ipso facto as a grant or dedication of such 
parts. But it is unnecessary to continue the 
further consideration of these plats as legal 
instruments to pass the title, for the counsel 
of the defendant, on the hearing, did not con- 
tend with much confidence that they were ex- 
ecuted in compliance with the requirements 
of the statute, so as to operate as conveyan- 
ces. But he maintained that they, and par- 
ticularly the Doty plat first mentioned, con- 



(Case No. 10,110) NELSON 



stituted very strong, if not conclusive evi- 
dence, of a dedication by the proprietor to 
the public for the use and purpose designated. 

But it seems to me that one of the grounds 
upon which I have held the plats to be inop- 
erative as grants, applies equally to this 
claim. I have held that as the person lay- 
ing it out did not own it, he could not legally 
plat it, and it would seem to follow as a 
logical conclusion, that if he did not own it 
he could not dedicate it, for a party cannot 
give away what he does not own, any more 
than he can sell it. Bushnell v, Scott, 21 
Wis. 451. In the decision of this case, the 
intention of Mr. Doty, as manifested by the 
plats, must be laid out of view, unless it 
shall be foxmd that after he acquired the titie 
in March, 1841, he, by some act, clearly rec- 
ognized the plat. If he did, I think it would 
operate against him and those claiming under 
him as an estoppel in pais; and if he rec- 
ognized it in such a way, I think it should be 
held also to be an affirmance of his original 
intention of dedication as shown by the map; 
it should be held to be equivalent to a re- 
execution and acknowledgment of it and give 
to it its full force and effect, so far as dedi- 
cating to the public the right to use the 
streets and public grounds. 

The defendant, for the purpose of showing 
such recognition, gave in evidence several 
deeds executed by him, in which he refers 
to his individual plat as the plat according 
to which he sells. But I do not find that 
any deed of that kind was given after he 
acquired the titie. They do not bind him, 
therefore, any more than the plat itself, so 
that the case must be determined upon the 
question of dedication arising by prescription, 
user, and a peaceful and willing acquiescence 
by the owners in such use for such a length 
of time as to presume a grant. Upon this 
question there is some apparent conflict in 
the testimony; but I think when carefully 
examined, such conffict will be. found to exist 
more in the different meaning of the terms 
used by the witnesses than in any diffei-ence 
in the facts they meant to relate. The de- 
fendant's witnesses state that they always 
understood it to be a "public landing," and 
that it had been so used up to the time of the 
building of the fence, since the town was first 
settled; while the witnesses on the oth^ side 
say that it has been so used, but they never 
understood that the city or any one else 
claimed the right to use it in that way. The 
defendant's witnesses probably understood it 
to be such, because it was called the "Land- 
ing," while the plaintiff's, witnesses did not 
understand that it was so claimed simply 
because it was called such. There is no evi- 
dence of the exercise of any authority over 
it on the part of the public authorities. Gov- 
ernor Farwell, who owned it from February, 
1847, up to 1859, and Richardson and Van 
Slyke, who have since acted as the agents 
of the complainants, testify that they never 
heard it claimed as public property until 
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about the time it was enclosed by the fence. 
I thinlr, therefore, that no formal claim of 
right had ever been made to it on the part 
of defendant, or any claim suflScient to re- 
quire a denial of it by the owners, or any 
action on their part to prevent itg being so 
used in order to protect their interest. It is 
clearly proven that it had been traveled over 
ad libitum by persons going to the lake, and 
that the fire companies of the city had used 
it on their parade days. This property had 
remained open and unimproved, although -the 
complainants had granted permission to Man- 
ning, Briggs and Hudson to pile wood upon 
it, and to use it in that way for their privatei 
purposes for some portion of the time during 
the last ten or twelve years. The old pier 
or steamboat landing built in 1S37, spoken 
of by some of the witnesses, was not oppo- 
site this property, but was, according to the 
testimony, opposite the old mill on block 262, 
and the pier built more recently is at the end 
of East Canal street, and not on any of this 
property. This is a narrow sti-ip between 
East and West Canal streets; a part of it 
was, I should infer, reserved or intended to 
be by the original proprietors of the town, 
for a canal to connect Lake Mendota and 
Monona, to be used by them either as a race- 
way for mills, or for navigation, as the wants 
and necessities of the country should demand. 
Long before the place was much settled, I 
think the idea of using the lakes for purposes 
of navigation was abandoned, for in 1839 the 
space originally left as a landing, or for 
some other purpose, was platted for private 
uses, as appears by the Pritchette plat here- 
inbefore mentioned, and only tlie piece lying 
between East and West Canal streets, a part 
of which was designated as the canal reser- 
vation, was left, which may still have been 
considered as valuable for purposes of a wa- 
ter power. 

This change of purpose seems to have been 
generally acquiesced in by both the public 
and public authorities, for there is no evi- 
dence of any objection ever having been 
made to it, and all of that part then platted 
has been occupied for a great many years 
with mills, factories, and dwelling-houses. 

The fact that more than three-fourths of 
the land originally designated as a "land- 
ing," has been devoted to private uses, and 
used'as such a great many years, without ob- 
jection on the part of the city or any one, 
negatives the idea that it was understood 
originally that this property was in fact ded- 
icated or intended to be dedicated to public 
use. For if Doty dedicated any, he dedi- 
cated the whole marked on his map, and we 
have no right to limit or restrict his intention 
to dedicate only this piece in controversy. 
It must be borne in mind that at the time of 
that platting, the town in that vicinity was 
covered with timber and smaU bush, and 
that Gorham street in front of these lots, 
which is now one of the principal residence 
streets in the city, was not cut out, as Gov- 
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emor Farwell in his testimony, says, until 
1849, when he says he had it cut out and 
cleared ofe. Before that he says the ti-avel 
was not confined to the streets in that part of 
the town, but wound around in places most 
available, without reference to the line of the 
streets, and as he first improved the property 
in that vicinity, I think his testimony as to 
its condition at that time and previously, en- 
titled to the most weight of any given in this 
case. To hold that there had been any such 
use as the law contemplates as the founda- 
tion of a title by prescription, is attaching al- 
together too much consequence to the irregu- 
lar travel and trifling use of it by the public 
before that time, I do not think such a use 
for any length of time of land in its natural 
state would devest the owner of his title to 
It, or any part of it. James Richardson tes- 
tifies that in 1849 he was employed by Gov- 
ernor Farwell, who then owned this proper- 
ty', to survey and lay it out into lots and 
blocks, which he did, numbering the lots 1, 
2, 3, and 4, block 272; that since that time it 
has always been claimed as private property, 
first by Fai-well, and since by the Nelsons, 
and it has since been designated on the maps 
of the city generally in use, as "Block 272," 
and he swears that as the agent of the Nel- 
sons, in 1860 and 1861, he permitted it to be 
occupied by Mr. Briggs, and after that by 
Manning and Hudson, for piling wood. No 
objection was made by the city to such use, 
nor was any claim made that it was public 
property. The case shows that ever since it 
was platted by Richardson for Farwell it has 
been assessed and taxed as private property, 
and that these claimants, Farwell and Nel- 
sons, have paid the taxes assessed on it; that 
in 1866 the city passed an ordinance requir- 
ing the owners to build a sidewalk across it 
on Gorham street, which the owners or 
claimants buDt in pursuance thereof. These- 
facts establish beyond controversy to my 
mind that the city in its corporate capacity 
has never claimed to occupy this property ad- 
versely to the owners up to about the time of 
the commencement of this suit, when they 
passed the ordinance declaring it a public 
square, as heretofore stated. Do these facts 
authorize the court to find that defendant 
had acquired a right to it by prescription as 
it claims? I do not think they are sufficient. 
Dedication may be presumed and established 
by user for a period of twenty years. But I 
think such user, in order to constitute a pre- 
scription or dedication by prescription from 
acquiescence in such user, must have been 
adverse under some real or pretended claim 
or right, and it must have been exclusive. 
In the absence of proof to the contrary, I 
think the presumption is that the user was 
permissive and not adverse. 

This was so laid down by the supreme 
court of this state in State v. Joyce, 19 Wis. 
91; but in the case of Hanson v. Taylor, 23 
Wis. 547, a majority of the court overruled 
that case and held that the use in the ab- 
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sence of proof to the contrary must be pre- 
sumed adverse. Chief Justice Dixon dissent- 
ed, and filed an able and exhaustive opin- 
ion, in which he collates and reviews the 
leading authorities on the question, which I 
thint triumphantly sustain his conclusions. 

This case was relied upon by defendant as 
sustaining the doctrine that its right by pre- 
scription might be established by the mere 
user by the public, without any claim on the 
part of the city authorities, and without 
showing it to have been adverse in fact, 
claiming that it must be presumed to have 
been adverse. I cannot yield my assent to 
the rule laid down by the majority of the 
court in that case, and as it is in conflict with 
the decisions of the United States supreme 
court. Irwin v. Dixion, 9 How. [50 U, S.] 10; 
City of Boston v. Lecraw, 17 How. [38 U. S.] 
420. And as it relates to a common law ques- 
tion, and is not under the authority of Yates 
V. Milwaukee, 10 Wall. [77 U. S.] 497, bind- 
ing upon the federal courts, I shall follow 
the decisions of the United States supreme 
court as controlling in this case. 

In the case of City of Boston v. Lecraw, 
17 How. [58 U. S.] 426, the court, in speaking 
of a right of way attempted to be established 
by dedication or prescription, say: "Till he 
reclaimed his land the public needed no. 
grant or dedication by him, in order to their 
enjoyment of the right of navigation over it. 
The owner was not bound to exercise his 
right within a given time or forfeit it. A 
man cannot lose the title to his lands by leav- 
ing them in their natural state without im- 
provement, or forfeit them by non-user. See 
Batz V. Ihrie, 1 Kawle, 218." In this case as 
in that, the land has remained in its natural 
state, and if the use of it under such circum- 
stances, in the manner detailed by the wit- 
nesses, constitutes a prescriptive right to it 
on behalf of the city, then the complainants 
will have lost the title to it "by leaving it in 
its natural state," and it will be "forfeited" 
by reason of the "non-user," which the court, 
in the opinion above cited, hold cannot be 
done. 

The payment of taxes on vacant or un- 
seated lands, the supreme court of New 
Hampshire have decided to be an act of 
ownership. Little v. Downing," 37 N. H. 353; 
Farrar v. Fessenden, 39 N. H. 268; Carr v. 
Dodge, 40 N. H. 403; Hodgdon v. Shannon, 
44 N. H. 572. 

In Kirk v. Smith, 9 Wheat. [22 U- S.] 288, 
Chief Justice Marshall, in commenting upon 
the operation of the statute of limitations, 
and the character of the possession of real 
estate, in order to make it available as the 
foundation of a right acquired under such 
statutes, says: "One of the rules which has 
been recognized in the courts of England, 
and in all others where the rules established 
in those courts have been adopted, is that 
possession to give title must be adverse. 



The word is not indeed to be found in the 
statutes, but the plainest dictates of common 
justice require that it should be implied. It 
would shock that sense of right which must 
be felt equally by legislators and by judges, 
if a possession which was permissive and 
entirely consistent with the title of another 
should silently bar that title. Several cases 
have been decided in this court in which the 
principle seems to have been considered as 
generally acknowledged, and in the state of 
Pennsylvania, particularly, it has been ex- 
pressly recognized. To allow a different 
construction would be to make the statute of 
limitations a statute for the encouragement 
of fraud; a statute to enable one man to steal 
the title of another, by professing to hold un- 
der it No laws admit of such a construc- 
tion." This expresses the rule in very clear 
and energetic language; but I think none too 
much so, when considered in reference to 
lands in their natural state- 
In Irwin V. Dixion, supra, the property had 
been taxed as in this case, and the owner 
had paid the taxes as in this case, and that 
fact is mentioned by the court as a circum- 
stance repelling the idea of dedication or pre- 
scription. The court further says, "In order 
to have a use or occupation accomplish this 
(prescription), it must have been adverse to 
the owner. 3 Kent, Comm. 444. It must have 
also been an exclusive use by the public. It 
must also have been acquiesced in by the 
owner, and not contested or denied." This 
ease does not come up to these requirements 
or to any one of them, but, on the contrary, 
the evidence clearly establishes that it has 
been claimed as private property by the 
owner since 1849, when it was laid out as 
private propeily, that it has "been taxed by 
the city as private property ever since that 
time, and that for a portion of the time it has 
been occupied by parties under the owners 
for private purposes. 

These acts axe inconsistent with the idea 
of a dedication, either express or by implica- 
tion. They show, to my satisfaction, that 
the use of this property by the public was not 
adverse in its character within the meaning 
of the law, and was not acquiesced in by the 
owners in such a manner as to bring it within 
either the doctrine of dedication or prescrip- 
tion. I therefore find that the defendant has 
no right, title or claim to said property or the 
possession thereof, and that they have no 
right to remove the fence erected around the 
same by the complainants, and direct that a 
decree be entered according to the prayer of 
the bill, with costs to be taxed. The com- 
plainants' solicitor will prepare a decree ac- 
cording to this opinion, and present it to the 
judge to be settled according to the usual 
practice. 

For a full citation of the authorities on the 
question of dedication, consult U. S. v. Illinois 
Cent. R. Go. [Case No. 15,437]. 



NELSON (Case No. 10,111) 



CI? Fed. Cas. page 1334} 



Case No. 10,111. 

NELSON T. MOON et al. 

[3 McLean, 319.] i 

Circuit Court, D. Ohio. Dec. Term, 1843. 

Practice ix Ch.4ncert — "Waiver op Process by 
Appearaitoe— Guardian ad Litem— Notice to 
Infant— Record as Evidence — Partition in 
Two Counties— Decree — Patent fob Land 
Covered by Paramount Title. 

1. Parties in chancery, or at law, may waive 
process and appear. 

2. Regularly a notice should be served on 
infants, where the court appoints a guardian 
ad litem, and for this defect a judgment or de- 
cree may be reversed by a superior court. 

[Cited in O'Hara v. MacConnell, 93 U. S. 
162.} 

[Cited in McAnear v. Epperson, 54 Tex. 220.] 

3. But this objection cannot be taken col- 
laterally. 

4. When a record is used as evidence, pre- 
sumptions are always favorable. 

[Cited in Horner v. Doe ex dem. State Bank 
of Indiana, 1 Ind. 133; Horner v. Doe, Id. 
ll.J 

5. The court of common pleas had power to 
take lurisdiction of a bill for partition in two 
counties. 

6. But, to affect purchasers, the decree must 
be recorded in the county where the land lies. 

7. "Where a tract of land is lost in whole or 
part, the patent may be cancelled, under the 
act of congress. 

8. The act under which this is done is reme- 
dial in its character, and just 

9. It is exerted only on the application of 
those who have lost land by a paramount title. 

10. A patent for land covered bv a par- 
amount title does not vest the fee in the pat- 
entee. 

At law. 

Mr. Thompson, for plaintiff, 
Mr. Foot, for defendants. 

OPINION OF THE COURT. The facts in 
this ease being admitted, it is submitted to 
the court without the intervention of a jury. 
The defendants pleaded the general issue, and 
under the rule of court have specified by 
metes and bounds the various tracts of land 
which they claim, and of which they have 
possession. A patent issued to Breckenridge 
for the land in controversy, and other tracts, 
the fifteenth of February, eighteen hundred 
and three, in all amounting to seventeen hun- 
dred and sixty-six and two-thirds acres. 
Robert Campbell was the owner of the war- 
rants on which the locations were made by 
Breckenridge in his own name, and for which 
he was entitled to a moiety of the land. In 
1833, Campbell filed his bill in the court of 
common pleas for Brown county, against the 
heirs of Breckenridge, setting up the con- 
tract of location, and praying a conveyance 
of a moiety of the land, and partition. An- 
swers were filed, and a decree for a title and 
partition was made. In 1831, the patent to 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 



Breckenridge was surrendered, and a new 
patent issued to the heii-s of Breckenridge 
and Robert Campbell, for thirteen hundred 
and thirty-five and two-thirds acres— to Rob- 
ert Campbell, in proportion of five hundred 
and thirty-eiglit to the whole tract. Prior 
to the issuing of the new patent, Campbell 
had conveyed to the defendants all his inter- 
est in the land, except one hundred and 
seventy acres, which he subsequently con- 
veyed to St. Clair. By these conveyances 
the plaintiff contends, the defendants have 
acquired possession of more land than Camp- 
bell was entitled to, and this is the ground of 
controversy. Several questions on the fore- 
going facts have been raised and discussed. 

The plaintiff contends, the proceedings be- 
fore the court of common pleas of Brown 
county were void, for the following reasons: 
1. There was no service of process on the 
parties. 2. The answers are not sworn to. 
3. The land of which partition was made was 
situated in Brown and Clinton counties, over 
which the. common pleas of either could exer- 
cise no jurisdiction. 

As to the service of process. George C. 
Light was appointed guardian ad litem to 
two of the defendants, who were minors; and 
Mr. Collins, of counsel for the defendants, 
filed all the answers. Defendants in chan- 
cery, as well as at law, may waive process 
and appear; afid this having been done in 
good faith, they are as much in court, and as 
much bound by its proceeding, as if they had 
been regularly served with process. But it 
is said that infants cannot waive process. 
The two infant defendants appeared by guar- 
dians ad litem, and it is objected that this 
was done without a notice having been served 
on the infants. If it be admitted, that for 
this defect in the proceeding the supreme 
court would have reversed the decree, yet it 
does not follow that the decree, when col- 
laterally used, can be treated as a nullity. 
There was an appearance by a guardian spe- 
cially appointed by the court to defend the 
suit, and the presumption will be in favor of 
the proceeding and not against it, when used 
as evidence. A judgment or a decree may 
be treated as a nullity, if it appear from the 
record that there was neither a service of 
process nor a waiver of it. But in the pres- 
ent case there was an appearance according 
to the forms of law, and that gave jurisdic- 
tion to the court The objection, at most, is 
to an irregularity, which might be gi-ound of 
reversal, but does not show a want of juris- 
diction in the court. And this must be made 
clearly to appear, before the decree can be 
treated as a nullity. 

The answers were not sworn to, but they 
were ti-eated as sworn answers by the com- 
plainant in that suit, and an objection cannot 
now be made on that ground. Had an ex- 
ception been filed, to the answers for this 
cause, they would have been set aside; but 
no exception bemg taken, it was waived, and 
the decree can in no sense be affected by this 
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omission. No doubt the pleadings were made 
up by consent. 

A part of the land was situated in Brown 
county, where the bill was filed; and this 
gave jurisdiction over the land in Clinton 
county. If the decree of partition were not 
recorded in Clinton, within the time limited 
by the statute, the rights of a purchaser were 
not affected by it. But, as between the 
parties to the decree, it was valid under the 
statute. "Was the first patent cancelled? 
This is the great question in the case. 

The act of the 13th of May, 1800 [2 Stat. 
80], provides: "That in every case of inter- 
fering claims, under military warrants, to 
lands within the Virginia military tract, when 
either party to such claims shall lose or be 
evicted from the land, every such party shall 
have a right, and hereby is authorised, to 
withdi-aw his, her or their warrant, respec- 
tively, to the amount of such loss or eviction, 
and to enter, survey and patent the same, 
on any vacant land within the bounds afore- 
said, and in the same manner as other war- 
rants may be entered, surveyed and patent- 
ed." The surveyor of the district certified, 
that four hundred and thirty-one acres of the 
land patented to Bredcenridge were lost by a 
prior entry. That of the land decreed to 
Campbell, one hvmdred and eighty-one acres 
were lost ' This certificate bore date the 1st 
of December, 1830. The original patent was 
returned to the land office, on which the fol- 
lowing indorsement was made: "Cancelled, 
431 acres of land lost by a prior claim, as 
patented on the new survey. No. 3045, will be 
issued for 1335% acres. The parties, R. 
Campbell, and the heirs of Breckenridge, 
claim scrip for the 431 acres lost by px'ior 
survey. December, 1831." And lines of the 
pen were drawn across the patent The com- 
missioner of the general land office states, 
"that where a tract of land, which had been 
patented, was lost in whole or in part it was 
the practice of the land office to cancel the 
patent," as was done in this case. It is ob- 
jected, that the law does not authorise the 
cancellation of the patent It does not in 
terms, but such is the practice of the depart- 
ment, and it would seem to be a reasonable 
and proper practice, and one which, if not 
required by the words of the act, is fully 
justified by its substance and spirit. This, 
it is contended, would vest in the treasury 
department a very dangerous power. How 
is the power a dangerous one? It is treated 
as a power exercised against the rights of the 
original patentee. But such is not the charac- 
ter of the act. It is remedial, and only 
operates in cases where the person in interest 
makes special application for relief. Having 
lost his claim by a paramount title, in whole 
or in part he obtains other lands from the 
government The government might have 
withheld this relief. For a person who holds 
a Virginia land warrant, is bound to select 
vacant land, and if, through negligence, or 
want of knowledge, he locates his warrant 



on lands previoiisly appropriated it is his own 
fault, and the government strictly, is not 
bound to relieve him. But he is relieved by 
the above act, and it is just, and the act is 
fraught with no danger to the citizen. But 
it is said by the patent the fee passes out of 
the government to the patentee, and that this 
cannot be divested except by judicial decision. 
But the fact assumed here as to the fee is 
not true, and never can be true in an equita- 
ble sense. It is in fact only in cases where 
the patent does not convey the title, as the 
face of it purports to do, that relief under 
the act is desired. For it is only where the 
title, in whole or in part, is inoperative, that 
relief can be asked. And is it not strange 
that this shoidd be considered a dangerous 
power? As the evidence on which the gov- 
ernment acts imder this law, and the mode 
by which the power is exercised, seems to be 
within the executive power to determine, it 
is not competent for the judiciary to prescribe 
the forms in which any executive power shall 
be exercised. It may determine whether 
such a power has been legally exercised. The 
action of the esecutive in the case must he 
considered prima facie, if not conclusive. 
If there has been fraud to the injury of third 
pailies, it may be sho\\ii, and the proceeding 
may be held void. But there is no pretence 
of fraud. The cancellation of the patent 
must be held to have been for the benefit, as 
it was at the instance, of the parties inter- 
ested. 

From this view of the case, the lessor of 
the plaintiff, under the patent, has a legal 
right of recovery. Whether the defendant 
may not set up an equitable right under the 
partition, is not now before us. 
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NELSON V. NATIONAL STEAMSHIP CO. 

[7 Ben. 340.] i 
District Court E. D. New York. May, 1874. 
Biuj of Labino— Da^iage to Cakgo— Breakage 

— NeGLIGEXCE— EVIPBNCE. 

1. Casks of plumbago were brought in differ- 
ent ships of a line, under bills of lading which 
exempted the ship from damages resulting from 
leakage, or breakage, or from stowage, how- 
ever such damage might be caused. On some 
of the bills of lading were memoranda, that the 
casks were loose when shipped. The consignees 
brought suit against the owner of the vessels 
to recover for plumbago lost out of the casks, 
as tiiey claimed by reason of injury to the 
casks from careless handling: Held, that the 
exemption in the bills of lading was not suf- 
ficient to exempt the owners from loss arising 
from their negligence, 

[Cited in The Montana, 17 Fed. 379.] 

2. In the cases where the memoranda that 
the casks were loose were on the bills of lad- 
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NELSON (Case No. 10,113) 

inp, the presumption would be that any loss 
which occurred arose from such loose condition 
of the casks. 

[This was a libel by Horatio Nelson against 
the National Steamship Company to recoTer 
damages foi' injury to goods shipped.] 

Beebe, Wilcox «& Hobbs, for libellants. 
John Ohetwood, for respondents. 

BENEDICT, District Judge. This action 
is brought to recover damages of the Na- 
tional Steamship Company, for loss and 
injury to certain shipments of plumbago. It 
is founded upon seven different bills of lad- 
ing, issued on seven different voyages, made 
by five different steamers all owned by the 
defendants. 

Owing to the lapse of tim6 and the num- 
ber of shipments, there is much confusion in 
the evidence, and it is with difficulty that 
the facts appertaining to each shipment can 
be ascertained. It is clear, however, that in 
every one of the shipments casks of plum- 
bago came out in bad order, and that there 
was not only a loss of part of the contents, 
but an injury to the remainder from the 
admixture of dirt, which occurred in shovel- 
ing up from the wharf plumbago which had 
escaped from the casks. 

One of the grounds of defense is that the 
loss was caused by the fact that the casks 
were rotten and unable to retain tibeir con- 
tents, and parts of staves are produced in 
court which are clearly unsound. These 
staves were taken from two casks in one of 
the shipments. With this exception the evi- 
dence as to a bad condition of the casks is 
general in its character, and insufficient to 
account for the bad order in which the mer- 
chandise arrived. On the other hand, there 
is evidence equally positive that the casks 
were good, and the claim is that the loss 
arose not from insufficiency of the casks but 
from the bi-eaking of the staves caused by 
bad stowage. 

None of the bills of lading contain any ref- 
erence to a rotten or weak condition of the 
casks. The burden of showing that the loss 
arose from the rotten condition of the staves 
is therefore upon the defendants, and the 
general evidence produced to that effect does 
not enable me to charge this loss to a bad 
condition of the casks, except in the one in- 
stance where it is positively proved that two 
casks in the shipment were rotten. The 
main ground of defense is that the bills of 
lading relieve the defendants from liability 
for loss or damage arising from leakage or 
breakage, or resulting from stowage, however 
such damage may be caused. This excep- 
tion in the bills of lading is not sufficient to 
exempt the defendants from loss arising 
from their negligence. The evidence dis- 
closes negligence in the stowage of the ship- 
ment by the Denmark, of May 2d (No. 1). 
A neglect of proper care of this merchandise 
while on the deck before delivery also ap- 
pears. Damage from neglect in the stow- 
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age of the shipment by the Helvetia, of 
June 2d (No. 2), is also shown, as well as 
careless handling of the merchandise in 
landing, whereby some of the casks were 
broken and contents lost, together with in- 
jury to portions of it by admixture of dirt, 
&c., &c., while on the ship or on the wharf. 
The loss on these two shipments is there- 
fore chargeable to the defendants. 

The bill of lading, shipment by the Erin 
(No. 3), contains a memorandum that the 
casks were loose when shipped, and the pre- 
sumption that such loss as appears from 
these casks, of such an article as plumbago, 
arose from the loose condition of the casks 
is sufficient to overcome any evidence in the 
ease tending to show the loss to have re- 
sulted from bad stowage. 

As to shipment by the Denmark (No. 
4), it is not claimed that there was bad 
stowage, and no evidence of other neglect. 
As to shipment by the Queen (No. 5), the 
bill of lading contains a memorandum that 
the casks were loose when shipped, and 
there can be no recovery for the reasons 
above stated in respect to No. 3. As to 
shipment by the Queen (No. 6), it is not 
claimed that there was any bad stowage, 
and no evidence of other neglect In ship- 
ment No. 7 were the two casks proved to be 
rotten, and the deficiency claimed should, 
upon the evidence, be charged to the bad con- 
dition of the casks. 

My conclusion, therefore, is that the libel- 
lants are limited in their recovery to the loss 
they have sustained upon the two shipments 
first above mentioned (No. 1 and No. 2). Any 
loss of quantity or of value by the admixture 
of foreign matter upon these two shipments 
they are entitled to a decree for. A refer- 
ence will be had to ascertain the amount 
of the damage in accordance with this opin- 
ion. 



Case Wo. 10,113. 

NELSON V. PHOENIX CHEMICAL 
WORKS. 

[7 Ben. 37.] i 

District Court, E. D. New York. Oct. 1873. 

Wharfixgek— Damage to Vessel by Guouxdixg 

AT A Wn.VRF. 

_ 1. It is the duty of a shipmaster, before plac- 
ing his vessel in a berth, to ascertain whether 
the depth of water in the dock is sufficient for 
the draught of his vessel. 
[Cited in Crossan v. Wood, 44 Fed. 95.] 

2. A wharfinger is not bound to maintain a 
depth of water in the berth at his wharf, suffi- 
cient for all vessels at all tides. 

[Cited in The Francesca T., Case No. 5,030.] 

3. It is the duty of a wharfinger to give infor- 
mation as to inequalities in the surface of the 
bottom, when that is material to the safety of 
a vessel about to moor at his wharf. 



1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



f £17 Fed. Cas. page 1337] 



(Case No. 10,114:) NKLSON 



4. A direction by a wharfinger, who is con- 
sicnee of cargo on board of a vessel, to the mas- 
ter of the vessel, to put his vessel in a certain 
berth, is not equivalent to a notification that the 
water is deep enough at all times to float the 
vessel. 

This was a libel by [Christopher Nelson] 
the owner of the Gen. Lyon, to recover dam- 
ages for an injury received by her, by 
grounding while lying in a berth at a dock 
owned by the respondents. The vessel had 
brought a cargo consigned to the respond- 
ents, who directed the berth at -which they 
wished her to discharge. 

Wilcox & Hobbs, for libellant 
G. W. Hosie, for respondents. 

BENEDICT, District Judge. No recovery 
can be had in this action, except upon proof 
of negligence on the part of the -whai-finger, 
resulting in damage to the libellant's vessel, 
while moored at the defendants' wharf. The 
evidence shows no negligence in the construc- 
tion of the wharf. As to the condition of the 
bottom, in the berth to be occupied by ves- 
sels when fast to the pier, the evidence is 
not sufl3.cient.to warrant the conclusion that 
it was not made as level as could be reason- 
ably demanded, and as any obligation on the 
part of the wharfinger reauired. 

Some valuation in the depth of water In 
the berth is proved, but there is no evidence 
■of the presence of any stones, or any ob- 
structions on the bottom, or that the bottom 
was such that a sound boat would be liable 
to be injured by resting upon it at low tide. 
The water in the berth was not deep enough 
at low tide to float the libellant's vessel, but 
this fact is not sujfficient to render the wharf- 
inger liable for injury sustained by the ves- 
sel when grounded at low tide. 

The proposition asserted in behalf of the 
libellant, that, in the absence of notice to the 
contrary, every vessel, even of the size of the 
Great Eastern, has the light to assume that 
the water in the dock at a public wharf is of 
sufiicient depth to float her at all tides, can- 
not be sustained. A wharfinger is not bound 
to maintain a depth of water in the berth at 
his wharf sufficient for all vessels at all tides. 

The proposition, that it is the duty of a 
wharfinger to give infoi*mation as to inequali- 
ties in the surface of the bottom, when that 
is material to the safety of a vessel about 
to moor at his wharf,— Sawyer v. Oakman 
[Case No. 12,402],— is entirely consistent with 
the other proposition, that it is the duty of 
the shipmaster, before placing his vessel in 
the berth, to ascertain whether the depth of 
water in the dock is sufficient for the draught 
cf his vessel. 

The present is a case of no inequality in 
the surface of the bottom, but where the in- 
juries to the boat arose simply because of in- 
sufficient water in the berth to float the vessel 
at low tide. But it is insisted that inasmuch 
as the evidence shows that the wharfinger, 
who was the consignee of the cargo on board 



this vessel, directed the master to place his 
vessel in the berth she took, without inform- 
ing him that the dock was not deep enough 
to float the vessel at low tide, this was 
equivalent to an express notification that the 
water was deep enough at all times to float 
the libellant's vessel. To this I cannot agree. 
Some vessels can safely be permitted to take 
the ground at a wharf at low tide, and it is 
a common thing for some vessels to do this; 
but other vessels are not sufficiently strong to 
permit such a course; and whether the libel- 
lant's vessel could safely do it or not could 
be known only to the master. The master 
knew the condition of his vessel and her 
draught. He had also full means of ascer- 
taining the depth of water in the berth, and 
was bound to ascertain it. He was boimd to 
know whether she would be compelled, and 
if so able safelj', to take the ground at low 
water. 

The damage he subsequently sustained 
arose either from a failure to inform himself 
as to the depth of water, or a failme of judg- 
ment as to the sti-ength of his vessel. I 
either case the fault is his, and not that of the 
wharfinger. The libel must be dismissed, o 
with costs. 
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Case Wo. 10,114. 

NELSON V. ROBINSON. 

■ [Hempst 464.] i 

Circuit Court, D. Arkansas. July, 1846. 

Practice in Equitt — Dissolutiox op Injdnc- 
tiox ok comijia in op axswbr — denial os 
Infoumation and Belief — Discretion of 
Court. 

1. Where there is equity on the face of a bill, 
an injunction will not be dissolved on the com- 
ing in of the answer, unless there is a positive 
denial of all the material facts from which that 
equity arises, based on the personal knowledge 
of the defendant 

2. A denial on information and belief is not 
sufHdent for that purpose. 

fCited in Parmer v. Calvert Lithographing Co., 
Case No. 4.651.] 

3. It is in the sound discretion of the court 1o 
continue an injunction even after answer, where 
the nature and circumstances of a case require 
it, and where justice will be attained by that 
course. 

Bill in equity, 

S. H. Hempstead, for complainant. 
Daniel Ringo and F. W. Trapnall, for de- 
fendant. 

JOHNSON, District Judge. This is a mo- 
tion to dissolve an injunction; and on look- 
ing into the ease, it appears that some of the 
specific material and positive allegations in 
the bill upon which the injunction may well 

1 [Reported by Samuel H. Hempstead, Esq.] 
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be sustained, are only denied on information 
and belief, and not on the personal knowledge 
of tlie defendant Where there is equity on 
the face of the bill, the rule is well settled 
that an injunction will not be dissolred on the 
coming in of the answer, imless there is a 
positive denial of all the material facts which 
form that equity, and such denial, too, must 
be based on the personal knowledge of the 
defendant; and a denial on information and 
belief is not sufficient. Roberts y. Anderson, 
2 Johns. Ch. 202; Apthorpe v. Comstock, 
Hopk. Ch. 143; Ward t. Van Bokkelen, 1 Paige, 
100. And the plain reason of this rule is, 
that a denial on information cannot be equal 
in weight with a statement made from per- 
sonal knowledge; for a defendant may have 
derived his information from one no better 
informed than himself on the subject. Id. 
IGO; Id. 426. Although it is doubtless a gen- 
eral rule that an injunction obtained on filing 
the bill will be dissolved on the coming in of 
the answer denying all the equity of the bill 
(2 Madd. Oh. 238; 8 Ves. 35; 9 Ves. 355; 19 
Yes. 144; 1 Johns. Oh. 211; Id. 444), yet it is 
equally well established as an exception to 
it, that it is in the sound discretion of the 
court to continue an injunction where the 
nature and circumstances of a case require 
it, and where justice will be attained by that 
course (2 Johns. Oh. 202; 3 P. Wms, 255; 2 
Brown, Ch. 88; 3 Brown, Ch. 463; 16 Ves. 49; 
19 Ves. 149; 2 Madd. Oh. 366; 1 Newl. Oh. Pmc. 
227). It does not follow, then, as a necessary 
consequence, that an injunction will be dis- 
solved on the coming in of the answer; and 
at all events, to produce that result, the an- 
swer must have the requisites above alluded 
to, and which this, in my opinion, does not 
possess. Poor v. Carlton [Case No. 11,272]. 
Motion denied. 

April, 1853.— This cause came on for final 
hearing before DANIEL, Associate Justice of 
the Supreme Com*t, holding the circuit court. 
RINGO, District Judge, having been of coun- 
sel, did not sit. 

S. H. Hempstead, for complainant.. 

In January or Febmaiy, 1837, Charles T. 
Nelson, the complainant, purchased from 
Theodoric A. Bennett the north-west quarter 
section thx'ee, the south-west quarter of the 
north-east quarter of section three, in town- 
ship fourteen, south of range twenty-five 
west; also the south-west quarter of section 
thirty-four in township thirteen, south of 
range twenty-five west, containing altogether 
361 57/ipp acres, at $5 per acre. There was 
no written contract between the parties, but 
Bennett was to make Nelson a title, which of 
course means one in fee-simple; and Nelson 
gave his obligation for the purchase-money. 
Nelson took possession of the lands and made 
valuable and lasting improvemeirts, worth, 
according to the proof, $1,200 or ?1,500, and 
upon a rescission of the contract, is willing 
to lose, so the parties can be placed in statu 



quo without injury to any one, except that 
Nelson must be loser. Bennett, the ven- 
dor, died in August, 1837, without having 
made title, the purchase-money remaining 
unpaid, and Henry M. Robinson administered 
on the estate. Bennett left a widow, who 
afterwards married Joel J. Robinson, and she 
is still alive.- . Bennett left two children, 
namely, Lucy Ann, who is still alive, and a 
child bom after his death, which child died 
in minority; and according to our law, the 
mother inherited from the child. Lucy Ann, 
the living child, never had a guardian. Hen- 
ry M. Robinson, the administrator of Bennett, 
became insolvent and removed from the state 
without closing the administrationship, and 
it is not yet closed. The obligation that was 
given by Nelson for the purchase-money ap- 
pears to have been split up into small sums, 
within the jurisdiction of a justice of the 
peace, and judgments to have been confessed 
on these sums. And these judgments were 
afterwards consolidated by Winslow Robin- 
son, and a note given to him by Nelson and 
others, on which judgment was obtained, and 
the collection of it enjoined by this court, on 
the principal ground that no title could be 
obtained from Bennett or his representatives. 
The answer of Winslow Robinson sets up, by 
way of avoidance, that Nelson, the complain- 
ant, was to take title through Norlove Nel- 
son, and was not to obtain any from Bennett 
at all; that this was the contract between 
the parties. This is new matter, and it will 
not be controverted that the defendant must 
prove it. This he has not done, according ta 
our xmderstanding of the case; and the proof 
is, that he was to obtain title from Bennett 
and not that Bennett was to substitute some 
other person in his place. 

The rule of law we take to be clear, that 
where a person contracts with another for 
real estate, and the understanding is, that A.,. 
the vendor, is make a title, the vendee can- 
not be required to take a title from B., because 
that would be to make a new contract. 
Yeates v. Pryor, 6 Eng, [Ark.] 76. In the 
case of Taylor v. Porter, 1 Dana, 422, it was 
said by the court that the vendee had a right 
to insist on the title he contracted for, and 
that the vendor could not substitute another 
person in his place as the maker of the title. 
And the reason is plain; if he could do that, 
he might offer one less solvent and able to 
remunerate the vendor, should the title fail, 
6 Eng. [Ark.] 76. It is not an answer to say 
that the title offered by B. is imexceptionable, 
and as good or better than a title which A. 
could make. My contract is to take title 
from A., and not from B.; and I have a right 
to stand on my contract. The patents that 
are produced here we repudiate; we say 
there was no contract with Norlove Nelson, 
and we were not to take title through him, 
because, putting every thing else aside, it is 
proven that he was a minor, and could not 
make a binding contract, except for neces- 
saries. He died in minority. The transfers 
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made by him to Charles T. Nelson, on which 
these patents purport to have issued, were 
void. The transfers could he of no possible 
benefit to him; in fact they were prejudicial 
to him, and hence void, not voidable merely, 
but absolutely void. [Tucker v. Moreland] 
10 Pet. [35 U. S.] 70. We do not deny that an 
infant may be a trustee; but here no trast 
has been shown, nor any thing equivalent to 
It. These transfers must be treated as void. 
There is no proof that the patents ever came 
to the possession of Charles T. Nelson, or 
that he ever saw them. This controversy 
cannot be settled in this court, and the ap- 
propriate remedy is to enjoin this judgment 
perpetually, and let the parties resort to the 
state courts, where Mrs. Kobinson, formerly 
the wife of Bennett, and Lucy Ann, her 
child, and the heirs of Norlove Nelson can 
be made pai-ties, and justice done between 
them. These pei-sons, on account of citizen- 
ship, cannot litigate their rights in this court, 
for there would be no jurisdiction. There 
are equitable rights and interests behind these 
patents vested in others; and Charles T. 
Nelson could only get an apparent title, with 
a vast ocean of litigation beyond it. A speci- 
fic perfoi-mance against a purchaser should 
not, it is said, be enforced, unless the title 
to the estate is free from suspicion. 2 Sugd. 
Vend. 110. 

The inclination of the court is to favor the 
vendee, and it will always see that he has a 
good title. "Where there is doubt, where there 
is suspicion, where the court sees that there 
are difficulties or equities beyond the legal 
title, a specific performance will not be de- 
creed. In substance, this involves the specific 
performance of a contract. But the judg- 
ment ought to be perpetually enjoined, on the 
ground that Winslow Robinson has no such 
interest in this debt as will authorize him to 
control or collect it. The money belongs to 
the estate of Theodorie A. Bennett, and this 
suit would be no protection to Nelson against 
a claim brought by the heirs of Bennett for 
it. If he pays it, it is at his peril, and he is 
liable to pay it again to that estate. Accord- 
ing to the showing made by Wimslow Robin- 
son, in his answer, this money, or a part of 
it, will be misapplied; as a part of it is to dis- 
charge a private debt of Henry M. Robinson, 
the administrator of Bennett, to Hendley and 
Robinson. Surely a court of equity will not 
stand by and allow such a proceeding, nor 
remove the restraint by which a party will 
be enabled to do it. It isi no answer to say 
that we have no concern in this, or in the ap- 
plication of the fun'd. We have the deepest 
concern; because, if we 'ought to pay the 
purchase-money to any one, it is to the estate 
of Bennett, and not to Winslow Robinson, 
who is not connected with that estate in any 
way, and can make us no title. 
P. W. Trapnall, for defendant. 

THE COURT, on the whole case, consider- 
ed that the injunction should be dissolved, the 



defendant remitted to his remedy at law, and 
the bill dismissed at the costs of the com- 
plainant, but gave no written opinion. De- 
creed accordingly. 
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NELSON et al. v. The THOMAS SPARKS. 

DENNY V. SAME. CHAMBERLAIN 

V. SAME. 

[IS How. Prac. 20.] 

Circuit Court. S. D. New York. Sept., 1859. 

Collision— Steam and Tow. 

Where it appeared that the master of a pro- 
neller in attempting to pass on the larboard 
side of a tow-boat, with barges attached, after 
the tow had taken a sheer to the larboard on tiie 
conjecture that the tow would break her sheer 
in time to allow of sufficient room in the channel 
for the propeller to pass on that side, and a col- 
lision ensued, by which the outside barge on the 
Itiboard side was sunk: Held, that before the 
master of the propeller could rightfully or pru- 
dently act upon such conjecture, if he desired 
to persist in the course he had adopted in passing 
the tow, he should have stopped his vessel until 
he had ascertained the result of the sheer. 

[Appeal from the district court of the 
United States for the Southern district of 
New York. 

[These were separate libels by Edward D. 
Nelson and others, Henry Denny and Enoch 
Chamberlain, against the propeller Thomas 
Sparks, to recover damages sustained by the 
Eagle in a collision between the two vessels. 
From a decree of the district court in favor 
of libellants (case um*eported), respondent ap- 
peals.] 

Stoughton & Leveridge, for appellant. 
Van Santvoord & Nelson, for libellants, 

NELSON, Circuit Justice. The libels were 
filed in these cases by the owners of the 
barge Eagle and the owners of her cargo, 
against the Thomas Sparks, to recover dam- 
ages for a collision occurring .between the 
two vessels in the Raritan river. New Jer- 
sey, on the 22d of August, 1854. The Eagle 
was in tow of the New Boston, which was 
descending the river against the tide, with 
fom* barges or boats on each side of her, two 
abreast, and each having another towed 
astern. The Eagle was the forward outside 
barge on the larboard side, and was fastened 
by a hawser at her stem and stem to the 
barge next inside of her. The Thomas 
Sparks was descending the river astern of the 
New Boston and her tow, and in attempting 
to pass her on the larboard side, struck the 
Eagle and sunk her. The channel was some 
two hundred and fifty feet wide at the place 
of collision, and both vessels were approach- 
ing a very abrupt turn in the river towards 
the north; that is, towards the left in de- 
scending. There were mud-flats on each 
side of the channel. As the New Boston was 
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approacliing this turn, being- in about the 
middle of the channel, she suddenly took a 
lurch or sheer toward the left or larboard 
side, -without having changed her hehn, but 
from the effect of the head-tide acting upon 
the toTV, which brought her obliquely across 
the channel, and brought the Eagle, she be- 
ing the outside barge, and heavily laden, some- 
what upon the flats, the draft upon which had 
the effect to produce a strain on her hawser 
at the bow, and broke the bolt of the cleet 
with which it was fastened to the inside 
boat; and from the advance of the tug 
swung the head of the Eagle thus broken 
loose, round at right angles to the line of the 
other boats, and thus closed up the passage 
on the larboard side; and in this position she 
was struck by the Thomas Sparks, while in 
the act of attempting to pass on that side pf 
the channel. No fault is attributable to the 
New Boston, or to any of the barges or 
boats in her tow. And the only question in 
the case is whether the collision occurred 
without any fault on the part of the Thomas 
Sparks. The defence set up by the master 
is, that if the Eagle had not broken loose 
from her connection with the tow, and swung 
across the channel, the collision would not 
have occurred, as there was room enough for 
his vessel to pass clear of the tow; and that, 
when the accident happened to the Eagle, his 
vessel was so near that no manoeuvre or 
movement could prevent the blow. 

The master was a witness for the respond- 
ent He states that his vessel was about a 
quarter of a mile astern of the tow, when 
he made up his mind to pass it on the lar- 
board. As he neared it, the tow sheered 
across the river toward the larboard side, 
rather out of the channel- "I calculated," he 
observes, "it would break the sheer, and 
still give us room to go on, the larboard side. 
The tow came quartering to the larboard. 
We had not commenced turning the bend in 
the river. As we neared the tow, I saw it 
kept its sheer, and I then slowed my boat, 
and finally stopped her, and the other boat 
continued under way. As we stopped our 
boat, I let her go along until our bow lapped 
on to the stem of the tow, and I then dis- 
covered that the barge was swimg out, and I 
rang to go back, and we backed her." At 
another place in his testimony the master 
states that the reason he did not go to the 
starboard was because he thought the tow 
would break her sheer, and he thought she 
would break it because he thought it would 
keep the channel. No witness on the part of 
the respondent varies this account of the col- 
lision as given by the master. 

We are satisfied, upon a very careful examina- 
tion of the evidence, and especially of that of 
the master, that if, when hediscovered thesheer 
of the New Boston, he had ported his helm his 
vessel could have passed the tow on the star- 
board side without any difficulty; and that it 
was his persistence in his first determination 
to pass to the larboard, after the sheer, that 



occasioned the disaster. There was abun- 
dance of room in the channel to have passed 
to the stai'board. But assuming that the 
Thomas Sparks was too near to have made 
this manoeuvre at the time of the sheer, then 
it was the duty of the master to have imme- 
diately stopped and backed his boat. In- 
stead of doing so, he admits, as he stopped, 
he let her go along until his bow lapped on 
the stern of the tow, before he rung the bell 
to back her. The excuse given for persisting 
in passing to the larboard, after the sheer of 
the New Boston, is that he thought she would 
break it. But before he could rightfully or 
prudently act upon this conjecture, if he de- 
sired to pereist in the course he had adopted 
in passing the tow, he should have stopped 
his vessel until he had ascertained the result 
of the sheer. 

Without pursuing the examination of the 
case further, we are satisfied the decrees of 
the court below was right, and should be af- 
firmed. 



Case ]Sro. 10,116. 

NELSON et al. v. UNITED STATES. 

IPet. C. C. 235.] 1 

Circuit Court, D. Pennsylvania. April Term, 
1816. 

NON-IMPOBTATIOX LaTVS — CONDEMNATIOK OF VES- 
SEL — Suspicious Circumstances — Evidence — 
Letteks Rogatort — Intekrogatokies Accom- 
PAXTiXG Commission — Judgment Agaisst Sure- 
ties AFTEii Affirmance of Decree op Con- 
demnation. 

1. Condemnation of a vessel, and part of her 
cargo, for a breach of the non-importation laws, 

2. However positive evidence may he, its ef- 
fects will be done away, by suspicious circum- 
stances. 

[Cited in The John Griffin, Case No. 7,348.] 

3. The circuit court will issue letters rogatory, 
for the purpose of obtaining testimony, when 
the government of the place where the evidence 
is to be obtained, will not permit a commission 
to be executed. 

Form of letters rogatory (note). 

4. If all the interrogatories which accompany 
a commission, are substantially, although not 
formally answered, it is sufficient; and this prin- 
einle anolies as well to evidence obtained under 
letters rogatory, as to answers under a commis- 
sion. 

5. After affirmance of the sentence of condem- 
nation of the district court, for a breach of the 
revenue or non-importation laws, the court will, 
forthwith, on motion, ^ve judgment against the 
claimant and his sureties, on the bond given up- 
on the delivery of the cargo to him, at the ap- 
praised value. 

[Cited in The Wanata v. Avery, 95 IT. S, 616; 
U. S. V. Ames, 99 U. S. 41.] 

[Appeal from the district court of the 
United States for the district of Pennsyl- 
vania.] 

This was an appeal from the district court 
of Pennsylvania, where a pro forma decree, 
upon an information filed by the district 
attorney, had been entered in favour of the 

1 [Reported by Richard Peters, Jr., Esq.] 
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United States, The Information was founded 
upon a breach of the non-importation law, 
for importing into the United States, from 
the Havanna, a cargo of rum, sugar, coffee, 
molasses and copper; the growth, produce or 
manufacture of a British colony. The cop- 
per, molasses and sugar, were claimed by 
Joseph E. Tatem as his property; the rum, 
was claimed by Abbott, for himself and Nel- 
son, the master and owner of the vessel; and 
the vessel called the Perseverance, was 
claimed by Nelson, 

IngersoU & Peters, for claimants. 
C. J. IngersoU, Dist Atty., for the United 
States. 

WASHINGTON, Cu:cuit Justice. As there 
is no claim interposed for the coffee, the 
sentence of the district court, must of course 
be afllrmed. As to the copper, molasses and 
sugar, claimed by Joseph B. Tatem, his 
ownership in the same, is made out by all 
the ordinary documentary proof, and there 
is not the slightest evidence in the cause, to 
induce a suspicion that these articles were 
the growth or manufacture of Great Britain 
or of any of her colonies or her possessions. 
The decree, therefore, as to these artieles, 
must be reversed. The only question, which 
was seriously contested at the bar, related to 
the ninety-seven hogsheads of rum, claimed 
by Abbott, for himself and Nelson. For the 
United States it was insisted, that this article 
was manufactured in one of the British West 
India islands, and on the other it is asserted 
to be of Spanish origin. To establish the 
fact, on the one side, and on the other, a 
number of witnesses have been examined; 
all or most of whom, professed themselves 
to be well acquainted with the flavour and 
strength of rum made in the British islands. 
The number of witnesses was nearly equally 
divided, one-half pronouncing the rum to be 
of British origin, the other half declaxing a 
different opinion; and the latter have relied 
for their support, not only upon the flavour, 
but upon the strength of the spirits, and up- 
on the quality and make of the casks 
containing the same. In aid of the testi- 
mony given in favour of the claim, we 
have the depositions of sundiy witnesses, 
taken at the Havanna, under letters roga- 
tory awarded by this courts These wit- 



2 A commission, in the usual form, had been 
issued out of the district court to Havanna, but 
the authorities there prevented its execution. 
Any attempt to take testimony under it, was 
deemed an mterference with the rights of the ju- 
dicial tribunals there. Letters rogatory, accord- 
ing to the form and practice of the civil law, 
were issued, and the testimony was obtained. 
The following is a copy of the letters rogatory: 
United States, District of Pennsylvania. Set 
The President of the United States, to Any 
Judge or Tribunal, Having Jurisdiction of Civil 
Causes at Havanna, Greeting: Whereas a cer- 
tain suit is pending before us in which John D. 
Nelson, Henry Abbott and Joseph E. Tatem, 
are the claimants of the schooner Perseverance 
and cargo, and the United States of America 
are the defendants; and it has been suggested 
to us, that there are witnesses, residing within 



nesses swear most positively; that the 
ninety-seven hogsheads of rum, shipped on 
board the Perseverance, were manufac- 
tured at the Havanna, by Solere, one of the 
witnesses, and sold to Sledina, another of 
the witnesses; and by him sold to Nelson 
and delivered on board the Perseverance. 
To these depositions, objections have been 
made, the chief of which is, that all the in- 
terrogatories were not answered. To this 
it has been answered, that they are all sub- 
stantially though not formally answered. If 
this be the case, this court have decided in 
former cases, that it is sufficient, even where 
the depositions were taken under commis- 
sions, and consequentiy by persons appoint- 
ed by and acting under the authority of this 
court The reason for dispensing with a 
strict performance of the duty imposed upon 
those who take the depositions applies, a 
fortiori, in a case where a foreign govern- 
ment refuses to suffer a commission to be 
executed within its jurisdiction, and deputes 
persons, appointed by itself, to tal^e the dep- 
ositions. This being the policy of the Span- 
ish government, this court, instead of send- 
ing a commission in the present case, was 
induced to send letters rogatory, which have 
been executed by persons appointed by the 
governor of Cuba. In such a case, where the 
business is taken out of the hands of per- 
sons appointed by the court, the ends of jus- 
tice seem to require a departure, in some 
degree, from the ordinary rules of evidence. 
To what extent this departure should go, 
has never yet been decided in this court, and 
it is not necessary at present to lay down 
the limitation; because I am satisfied, that 
if the cause rested solely upon the testimony 
of the witnesses examined to prove the 
origin of the rum; the weight of evidence, to 
which there can be no exception, is in favour 
of the point, contended for by the claimant^ 
that it was not manufactured in a British 
island. But if the evidence to establish this 
point were much stronger than it is, the 
ease is crowded with circumstances of sus- 
picion, too violent to be overcome. In the 
first place, there was not on board of this 
vessel at the time of seizure, any of the 
ordinary muniments of property, either in 
Abbott, in Nelson, or any other person. 
There was no invoice, bill of lading, bill of 

your jurisdiction, without whose testimony, jus- 
tice cannot completely be done between the said 
parties. We therefore request you, that in fur- 
therance of justice, you will, by the proper and 
usual process of your court, cause such witness 
or witnesses, as shall be named or pointed out 
to you by the said parties, or either of them, to 
appear before you, or some competent person, 
by you for that purpose to be apnointed and au- 
thorised, at a precise time and place by you to 
be fixed, and there to answer on their oaths and 
affirmations, to the several interrogatories here- 
unto annexed; and that you will cause their 
depositions to be committed to writing, and re- 
turned to us under cover, duly closed and sealed 
up together with these presents. And we shall 
be ready and willing to do the same for yoa in 
a similar case when required. Witness, &c. 
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parcels, accounts, or paper of any kind; nor 
has any attempt been made to accotmt for 
the absence of these documents. It "was 
contended, that the title of Nelson to the 
rum, was proved by the evidence of Solere 
and Medina; and that his possession is suffi- 
cient to establish his title. Still, however, 
this does not account for the want of the 
ordinary documentary proof of proi)erty; and 
consequently does not relieve the case, from 
the suspicion which this drcumstance fixes 
upon it. If the transaction was fair and 
legal; if the rum was really manufactured 
in a Spanish island; what reason can be 
assigned, for the absence of those papers, 
which never fail to accompany a legal im- 
portation? Besides, the rum is claimed by 
Abbott, for himself and Nelson, although 
Nelson himself was in court, and filed a 
claim for the vessel. Independent of the 
■objection to the claim itself, for this reason, 
the manner in which it is made, furnishes an 
additional ground of suspicion against the 
fairness of the transaction. As to Abbott, 
he has not produced the slightest evidence 
of ownership; and Nelson has no other evx- 
-denee, than that which has been before no- 
ticed. Second. Another strong circumstance 
•of suspicion, is the false destination of the 
vessel, and the consignment of the cargo. 
The manifest, which was delivered by the 
master to the custom house officer, states 
that the destination was to Cadiz, and that 
the vessel put into this port in disti-ess, for 
the purpose of repairs. It also states, that 
the rum was consigned to Abbott of Cadiz. 
But Abbott resided in Philadelphia; and if, 
as is now contended, upon the total want 
of evidence, to prove property in Abbott, 
Nelson is lie owner, what reason can be 
assigned, for making the consignment to any 
other than himself? Third. From the time 
this vessel entered the Delaware Bay, the 
entries in the log book ceased; and to ac- 
Kjount for this extraordinaiy omission, a very 
extraordinary and absurd reason, is assigned 
"by the mate, viz. that the weather was so 
cold, as to prevent him fx'om writing. It 
would have been less a ground of suspicion, 
if no reason had been assigned, than to offer 
one, so obviously untrue and ridiculous. Up- 
on the whole, I am clearly of opinion, that 
the mm and the vessel are liable to forfeit- 
ure. 

The decree of the district court was af- 
firmed, as to the vessel, rum and coffee; and 
reversed as to the rest of the cargo. 

After the decision was made, in the pre- 
<;eding ease, the district attorney moved the 
court, to enter up judgment on the bond, 
which had been given by the claimant of 
the rum, and his security, upon the order of 
the district court, to deliver the same to 
the claimants. He referred to 2 [Bior. & 
B.] 65 [1 Stat. 85]; 3 [Bior. & D.] 221 [1 Stat. 
^95]; Acts 1789 and 1799,— which he con- 
tended, could only apply to the district court, 



so far as it requu:ed the lapse of twenty days, 
before the judgment is to be rendered. The 
Alligator [Case No. 248J; McLellan v. U. S. 
[Id. 8,895]; H. Black. 164. 

On the other side, it was contended; that 
The Alligator [supra], was against the mo- 
tion; and that, upon tlie construction of the 
89th section of the act of 1799, this court 
cannot give judgment on the bond, eseept 
in open court, and after twenty days, from 
the day when the sentence of condemnation 
passed. Besides, it was contended, that the 
sureties have a real defence to make in this 
case; the substance of which is, that after 
the rum was delivered to the claimant, he 
gave his sureties a lien on it, to induce tiiem 
to join him on the bond. That the rum was, 
afterwards taken in execution by the mai'- 
shal, to satisfy a judgment obtained by the 
United States, for duties due to them, the 
amount whereof was satisfied by the sure- 
ties; which they claim, as a set off against 
their bond, the marshal having intimated 
an opinion, that such a set ofC would be al- 
lowed. 

WASHINGTON, Circuit Justice. This de- 
fence, could, by no means, avail the sureties, 
even if the marshal had made the most ex- 
press promise, that the money paid by them, 
should be credited against their bond; be- 
cause that officer has no power to bind the 
United States, by any promise which he may 
make. If the fact be, that Nelson pledged 
the rum to his sureties, to secure them 
against their undertaking for him, and, if 
in consequence thereof, they might have con- 
tested the right of the United States to levy 
an execution on it; still, as they voluntarily 
permitted the execution to be levied on it, 
and paid the money, they cannot now com- 
plain, and off set the money so paid. As 
to the main question, the 89th section of the 
act. of 1799, seems to consider the bond, 
which is dii'ected to be given by the claimant, 
for the appraised value of the property, in 
nature of a stipulation, according to the 
ordinary course of the admu'alty; or else, it 
would hardly have directed judgment to be 
entered on it, without further delay, after 
the expiration of the twenty days. But the 
delay was clearly intended to be confined to 
the district court, where without further de- 
lay, the judgment might be rendered. It 
is totally inapplicable to the circuit court; 
because, the whole design of the provision 
would be defeated, if that court were bound 
to wait twenty days, after the sentence of 
condemnation, before judgment could be 
entered on the bond. I entirely concur in 
the decision of the court, in the case of The 
Alligator [Case No. 248]; and shaU in con- 
foimity with it, direct judgment to be en- 
tered on the bond given in this case. 
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Case KTo. 10,117. 

NELSON et al, t. WOODRUFF et al. 

WOODRUFF et al. v. NELSON et al. 

ri6 Leg. Int. 325; 4 Wkly. Law Gas;. 188; 41 
Hunt, Mer. Mag. 710.] 

Oircuit Court, D. New Tork. Oct 4, 1859. i 

Shipping — DASfAGB to Cahgo by Weather. 

[A shipper of lard in the summer months takes 
the risk of damage occasioned by the excessive- 
ly hot weather, unless some neglect or fault can 
be charged upon the vessel, contributing to the 
loss.] 

[Appeals from the district court of the 
United States for the Southern district of 
New York. 

[These were cross actions by William Nel- 
son, Edmund S. Dennis, Sherhourne Sears, 
Francis Burritt, and Aaron Cohen against 
John O. Woodruff and Robert M. Heuning, 
survivors of James E. Woodruff, and John O. 
Woodruff and Robert M. Henning against 
William Nelson, Edmund S. Dennis, Sher- 
boume Sears, Francis Burritt, and Aaron 
■Cohen. The district court entered a decree 
in favor of Nelson and others in the first ac- 
tion, and dismissed the libel in the cross ac- 
tion (case unreported), and an appeal was 
then taken to this court] 

NELSON, Circuit Justice. The libel was 
filed in the first case by the libelant to re- 
'Cover freight upon a shipment of 1,099 bar- 
rels and 61 tcs. of lard, in the ship Maid of 
•Orleans, from New Orleans to this port, in 
July and August, 1854. It was filed In the 
second case by the consignee against the re- 
•spondent, to recover damages for a loss of 
3)art of the lard in the course of the shipment. 
Both cases depend upon the same evidence, 
■and were heard together in the court below, 
4ind in this court. It is not denied but that 
41 very heavy loss of lard occuiTed on board 
•of the vessel during the voyage, which was 
•discovered upon discharging the cargo at this 
port— a loss of about 60,000 pounds, worth 
some $6,000. The bills of lading are in the 
usual form— shipped in good order, &c., dam- 
ages of the sea, &c., except to each is added 
a.t the foot, "Contents unknown." The weath- 
er was excessively hot in New Orleans in the 
month of July, 1854, when the lard was put 
on board and delivered by the shipper on the 
levee, which was done morning and evening 
-to avoid the heat of the day. The delivery, 
however, was continued in the morning until 
10 o'clock, and renewed between 3 and 4 p. 
-m. And according to the weight of the testi- 
mony the lard was taken on board tlie vessel 
with all reasonable dispatch. When taken on 
T}oard it was in a liquid state, and ja few 
T}arrels leaked so badly at the levee that the 
hoops had to be tightened, and some of the 
barrels were foimd to be partially empty. 
"The great deficiency that occurred in the 
•course of the shipment, is attributable to the 

1 [Affirmed in 1 Black (66 U. S.) 156.] 



leakage of the casks which the libelant in- 
sists is chargeable alone to the condition and 
character of the article and to the excessive 
heat, whether at the time of the shipment or 
during the voyage. The proofs in- the case 
taken at New Orleans and at this port, are 
very full and satisfactory that the lard was 
properly and skilfully stored, both in respect 
to the place in the hold of the vessel and the 
manner of the storage. And it is further 
shown that all due and proper care was taken 
in the course of the shipment, and I perceive 
nothing in the evidence, when critically ex- 
amined and weighed, in the appearance or 
condition of the packages when discharged 
at this port, going to impair the proof of the 
libelant on this head. The barrels and tierces 
appear to have been well made and with prop- 
er material, and to have withstood any sub- 
stantial injury, with the exception, that the 
seams were opened, and hence the leakage. 
But this is accounted for by nearly all the 
witnesses experienced in the shipment of the 
article, as resulting from the efiEect of the hot 
weather in connection with the tendency of 
the melted lard to shrink the staves and 
loosen the hoops. The proof is that the 
months of July and August were hot beyond 
those of the preceding years; and that on 
opening the hatches of the vessel at this port 
the heat in the hold was so excessive that 
no person could remain in it. It is well set- 
tled that the shipi)er takes a risk attendant 
upon the shipment of cargo of this character 
from the heat of the weather, unless some 
neglect or fault can be charged upon the ves- 
sel contributing to the loss [Clark v. Bam- 
well] 12 How. [53 U. S.] 272. And I must 
say, after a very careful examination of the 
evidence, that in my judgment, no such neg- 
ligence or fault has been established. The 
decree of the court below must be afiirmed. 

[Appeals were then taken to the supreme 
court, where the decisions of both disteict and 
circuit courts were affirmed. 1 Black (66 IJ. S.) 
156.] 



Case No. 10,118. 

The NEPTUNE. 

[6 Blatehf. 193: i 8 Int Rev. Rec. 114.] 

Circuit Court, S. D. New York, Oct 2. 1868. 

Shipping — Damage to Cargo — Negligence of 

Vessel— BoHDEsr of Proof— Stowage 

BETWEEN Decks. 

1. AVhere oil. in casks, was transported, on 
freight, from Boston to New York, by a steam 
propeller, and some of the oil was lost on the 
voyage, and, in a suit in rem, by the owner of 
the oil against the vessel, to recover for the 
loss, it appeared that the vessel encountered, 
on the voyage, an unusually violent storm, 
which fully accounted for the damage, within 
an exception in the bill of lading: Meld, that the 
onus was on the shipper, to establish careless- 
ness or negligence on the part of the vessel, lead- 
ing to the loss. 

[Cited in The Pharos, 9 Fed. 914.] 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.! 
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2. The main deck of a steam propeller, bul- 
warked entirely around and covered by the up- 
per deck, and constructed specially for the pur- 
pose of carrying cargo, so that the cargo placed 
there is as completely protected from the weath- 
er and ftom storms as if it were in the hold, 
is a proper place in which to stow such cargo. 
[Distinguished in The "William GHllum, Case 

No. 17,693. Cited in The William Crane, 

50 Fed. 445.] 

[Appeal from the district court of the United 
States for the Southern district of New York.] 

This was a libel in rem, filed in the district 
court, against the steam propeller Neptune, 
by the owners of a quantity of oil in casks, 
shipped by that vessel, on freight, from Bos- 
ton to New York, on the 29tb of November, 
1865, to recover for the loss of some of the 
oil. The district court dismissed the libel, 
and the libellants appealed to this court 

George T. Curtis and Smith & Hulse, for 
libellants. 

Erastus C. Benedict, for claimants. 

NELSON, Circuit Justice. The casks of oil, 
in this case, were of various sizes, containing 
from eighty to three hundred gallons each. 
The propeller encountered, on, the voyage, an 
unusually violent storm, which fully accounts 
for the damage within the exception in the 
bill of lading, and throws the onus on the 
shippers, to establish carelessness or negli- 
gence on the part of the master or owners 
of the vessel, leading to the particular loss. 
This they have attempted to do, by charging, 
first, that the casks were badly stowed, and, 
secondly, that they wa*e stowed between 
decks, when they should have been stowed 
in the hold. 

As appears from the proofs, a large portion 
of the hold of such a propeller as this one 
was, is used for her engines, water, boilers, 
coal, &c., although there is some space left for 
freight; but much the greater part of the 
freight is carried between decks, or on the 
main deck, as it is called. This deck is con- 
structed specially for the purpose of carry- 
ing freight. It is bulwarked entirely around, 
and covered by the upper deck, and is as com- 
pletely protected from the weather and from 
storms, as if it were the hold; and freight can 
be stawed in it as securely as in the hold. It 
may, perhaps, require more care in the stow- 
age of casks, and of packages of that descrip- 
tion, to prevent their rolling in stormy weath- 
er, than if they were in the hold, the tend- 
ency to disturb the carg» upon this deck be- 
ing greater than when it is below. I concur, 
therefore, with the court below, that no fault 
is chargeable to the vessel, in stowing the oil 
in the between decks. 

There is much conflict of evidence in the 
ease, on the subject of the proper stowage 
of the casks— much more than should be ex- 
pected from the intelligent shipmasters, and 



other experts, who have been examined; but, 
in this conflict, I am not disposed to over- 
rule the conclusion of the learned judge be- 
low, who has examined the case with great 
care and attention on both of the points to 
which I bave referred. Decree affirmed. 



Case No. 10,119, 

The NEPTUNE. 

[Blatehf. Pr. Gas. 367.] i 

District Court, S. D. New York. June, 1863. 

Prize— Bloceade— Condemnation. 

Vessel and cargo condemned as enemy prop- 
erty, and for a violation of the blockade. 

In admiralty. 

BETTS, District Judge. This vessel was 
captured, as prize of war, April 19, 1863, on 
the Atlantic Ocean, off Charleston Harbor, 
S. C. by the United States sloop-of-war 
Housatonic. The vessel was, on her cap- 
ture, appraised at the sum of $150, and left 
at Port Royal, S. C, by the captors. The 
cargo was brought to this port for adjudica- 
tion, and was here libelled, on the 5th of 
May thereafter. It was on the same day 
arrested by due process of attachment and 
monition, returnable May 26, and on that day 
the writ was duly returned in court, and a 
decree by default was thereupon rendered 
in court The ship's papers show that the 
vessel was, on the 4th of April, 1863, regis- 
tered at Charleston, in the Confederate 
States, in the custom-house of the enemy, 
as the sole property of Samuel D. Stoney, of 
that place, and that she there shipped a 
crew for Nassau, N. P., with a manifest and 
bills of lading, dated April 11, 1863, of a 
cargo of cotton and spirits of turpentine, 
from that port to Nassau, N. P. The master 
of the vessel deposes, on his prepai-atory 
examination, that the vessel sailed from 
Chai-Ieston with the Confederate colors, 
and had no others on board; "that she 
was captured off Charleston Harbor, April 
19, 1863, in the night; that he was a 
resident of Charleston, and was appoint- 
ed to the command of the vessel by 
her owner, in that port; that he, the master, 
owned part of the cargo, and the owner of 
the vessel the residue; and that both of 
them knew that the port was under block- 
ade at the time by the United States forces. 
No question is earnestly maintained, upon 
the pleadings and proofs, as to the guilt of 
the vessel and cargo. A regular default 
against both has been taken, and a decree 
of condemnation and forfeiture must be en- 
tered against both. Decree accordingly. 

1 [Reported hy Samuel Blatchford, Esq.] 
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Case No. 10,1S0. 

The NEPTUNE. 

rOIcott, 483; 16 Hunt, Mer. Slag. 603; 5 N. 
Y. Leg. Obs. 293.] i 

District Court, S- D. New York. Feb. 27, 
18-17. 

Witness— Partx to the Rbcobd— Collision— Be- 
tween Steam and Sail — Pkeoatjtionart Mbas- 
UKES— Lights— CoKPLiCTiNG Testimony — Mas- 
ter AND CuEiv Witnesses for Owner. 

1. In actions in the federal courts, parties to 
the record cannot be examined as witnesses. 

2. The federal courts will, upon motion and 
for good cause shown, authorize the name of a 
party to he stricken from the pleadings; and he 
<^n then be examined as a witness, subject to 
all legal objections. 

3. Sailing vessels meeting steamers at sea 
must use due precautions to avoid coming in 
collision with them, as for example by taking 
care not to impede their course or embarrass 
their navigaMon. 

4. In an action for damages incurred to a sail- 
ing vessel through collision with a steamboat, 
the libellants must prove the sailing vessel clear 
of all culpable conduct conducing to the colli- 
sion. Steamers are not bound to guard sailing 
vessels against their own misconduct. It is 
the duty of a steamer to take prudential meas- 
ures in ample season for avoiding a sailing ves- 
sel, when the two are approaching. 

[Cited in The New Champion, Case No. 10,- 
146; The Rocket, Id. 11,975.] 

5. Sailing vessels are not bound to h^ve lights 
suspended in the night time. 

[Cited in The City of Savannah, 41 Fed. 893.] 

6. The positive testimony of witnesses to 
their own acts, at the time of a collision, is en- 
titled to outweigh the opinions and belief of 
out-numbering witnesses who judged of such 
acts from the opposite vessel. 

[Cited in The Gray Eagle, Case No. 5J34; 
Nelson v. The Goliah, Id. 10,106; The Fan- 
nie, 11 Wall. (78 U. S.) 242.] 

7. The master and crew of a vessel are compe- 
tent witnesses for the owner of the vessel in a 
cause of collision. 

This -was a cause of collision. It came "be- 
fore the court upon the following pleading: 
The libel and complaint of Zebulon Paine, 
owner of one-half part of the schooner lola 
and owner of part of her cargo; Sarah Sher- 
wood, owner of the other half part of the 
schooner; John Buchanan and Andrew Brad- 
ford, owners of part of the cargo; Joseph 
Sumner, master of the said schooner; James 
McCoUin, mate; Ambrose Venelan, James 
Wooster, seamen; Henry CofC, cook; and Au- 
gustus Norton, a passenger on board of said 
schooner, allege that the said schooner lola, 
on or about the 7tb day of July, 1846, left 
the port of Bastport, in Maine, with a cargo 
of lathes, pickets, plaster, fish in barrels, and 
packages of money, bound for the port of 
New- York; that the schooner was tight and 
staunch and strong, and well manned and 
appointed; that in the evening of the 14th 
July she had proceeded about a mile to the 

1 [Reported by Edward R. Olcott, Esq. 16 
Hunt, Mer. Mag. 603, and, 5 N. Y. Leg. Obs. 
293, contain only partial reports.] 
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south of the light-boat stationed ofE the Mid- 
dle Ground, a shoal neaiiy opposite to Strat- 
ford Point, and that the schooner passed the 
light-boat, being about a mile to the south- 
ward thereof; that the said schooner was then 
steering about a west course, the "wind being 
nearly from the north; that the night was 
clear, and tl\e said vessel could be easily dis- 
cerned at a considerable distance; that whilst 
sailing upon her course about west, with a fresh 
•wind, going from six to eight knots an hour, 
between nine and ten at night she was negli- 
gently run against and into by the steam- 
boat Neptune, which was then proceeding 
down the Sound from the city of New-York, 
and run and struck against the hull of the 
said schooner between the fore and main 
rigging on her larboard side, with such great 
force and violence as to break and tear open 
the hull of said schooner, and cut her nearly 
in two, so that she filled and sunk almost im- 
mediately, and the said vessel and her cargo, 
and the clothes, money and effects of the 
crew and passengers, were totally lost, and 
a female named Murphy and her child, were 
drowned; that Long Island Sound, where the 
disaster occurred, is very wide, and there 
was ample room for the steamboat to have 
passed and avoided the schooner; that the 
schooner was worth three thousand dollars; 
that that part of the cargo belonging to the 
said Paine was of the value of 5550: that 
the value of the cargo belonging to John Bu- 
chanan was $117; that the owners of the 
schooner lost the freight and passage money, 
&c., and the other libellants set forth their 
losses as by annexed schedules; they pray 
for a decree in their favor, for their damages 
and costs. 

The respondent in his answer says, that as 
to the ownership of the schooner lola, the 
cargo and the other subjects of property, he 
knows nothing, and therefore leaves it to the 
libellants to make out proof of their allega- 
tions. He further alleges that the steamooat 
Neptune, being in good order, sufBlciently 
equipped and manned, sailed from New-York, 
14th July, 1846, bound to Newport and Provi- 
dence, in Rhode Island, and proceeding upon 
her passage at her regular rate, about one 
mile from Stratford light-boat, about nine or 
ten o'clock In the evening, a vessel was seen 
about one-half of a quarter of a mile ahead, 
which vessel was the schooner lola. That- im- 
mediately upon seeing the schooner, the course 
of the steamboat Neptune was changed to 
windward of the schooner, for the purpose of 
giving the said schooner the course she was 
then running. That when the said steamboat 
was about ten or twelve lengths from said 
schooner, it was observed that the latter had 
changed her course, and was luflSng up so 
as to cross the bows of the said steamboat. 
That when first seen, said schooner was run- 
ning north by south, from which she changed 
suddenly to about northwest. That on see- 
ing that said schooner had changed her 
course, the bell of the steamboat was imme- 
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diately rung to stop her, and all efforts made 
to avoid tne collision; but the said schooner 
came directly across the bows of the said 
steamboat, and the latter having some head- 
way, a collision could not be avoided. That 
said schooner was stmck about midships, and 
her crew at once jumped from the rigging on 
board the said steamboat. That hearing that 
a female and child were left on the schooner, 
a small boat was immediately lowered from 
the Neptune, sufficiently manned, and every 
effort made to save any persons on board 
said schooner. That the captain of the steam- 
boat, and the men with him who manned the 
said small boat, continued to row about the 
place of the disappearance of the schooner 
for more than half an hour," and finding no 
pei'son needing their aid, they returned to 
the Neptune. That the master, pilot and 
wheelsman of the Neptune were experienced 
and skilful, and that the crew were not in- 
experienced, careless and incompetent men; 
nor was the steamboat carelessly, improperly 
or unskilfully navigated at the time; nor was 
the loss of the schooner and cargo, nor the 
lives of any persons, if any such were lost, 
occasioned by the fault, carelessness or un- 
skilful management of the steamboat. That 
the reason why the said schooner was not 
seen earlier was that a heavy, black cloud 
shut her out from view, and she had no lights 
visible on board. That the change of the 
course of said steamboat threw the broad- 
side of the Neptune to view from the schoon- 
er, so that the man at the helm on the schoon- 
er saw the head and stem lights of the steam- 
boat, and her course was plainly seen by 
him. That the wind was blowing fresh, ana 
the "luffing up" of the schooner so as to cross 
the bows of the steamboat, when the position 
and course of the latter was evident to those 
on board, could not have been expected bj 
any person on board the steamboat, and was 
contrary to all proper and lawful rules of 
navigation. That the accident aforesaid was 
occasioned by the great negligence and want 
of care of the officers and crew of the schoon- 
er in not providing proper lights on deck, 
and in changing the course of the schooner 
right across the bows of the steamboat, and 
not by any negligence, want of skill or care 
of the officers and crew of the steamboat. 
Wherefore they pray that the libel be dis- 
missed with costs. The mattei-s in contro- 
versy under the pleadings relate to damages 
sustained by the owners of the schooner lola, 
who are a portion of the libellants, and also 
by the owners of the cargo and property on 
board, who are the other libellants, in con- 
sequence of her destruction by collision with 
the steamboat Neptune. The master and 
crew of the lola are co-libellants, who sue 
for property owned by them which was lost 
on board the schooner; and they were of- 
fered as witnesses on the hearing to prove 
the damages they had sustained, and the lia- 
bility of the steamboat therefor. Exceptions 
to their competency having been taken on 



the part of the claimants, the court permitted 
that question to be argued, preliminarily to 
the hearing of the cause upon the merits. 

F. B. Gutting, on the part of the libellants, 
argued that the witnesses were competent ex 
necessitate, and also in conformity to the 
practice of admii-alty courts in cases of wages 
and salvage. He cited 1 Greenl. Ev. 27; 12 
Vin. Abr. 24, pi. 34; 12 Johns. 461; 6 Wend. 
407, 409; 4 Wend. 483; 11 Wend. 568; 16 
Wend. 595, 596; [M'Coul T. Lekamp] 2 
Wheat. D.5 U. S.] Ill, 117 note; 2 Yeates, 
254; [Seagrove v. Redman] 4 Dali. [4 U. IS.] 
153; 1 Greenl. Ev. §§ 348. 350; Dunl. Adm. 
Prac. 264; 2 Browne, Civ. & Adm. Law, 112; 
Dunl. Adm. Prac. 85, 89, 90; The Henry 
Ewbank [Case No. 6,376]; Beai-se v. Three 
Hundred and Forty Pigs of Copper [Id. 
1,193]; Dunl. Adm. Prac. 87; Betts, Adm. 57; 
2 Hagg. Adm. 145. 

li. B. Woodruff and George Wood conti'o- 
verted these positions, and cited [Oliver v. 
Alexander] 6 Pet. [31 U. S.] 143; 2 Browne 
(Pa.) 350; The Henry Ewbank [supra]; 2 
Hagg. Adm. 154; Dunl. Adm. Pi-ac. 264, 265; 
Thompson v. The Philadelphia [Case No. 13,- 
973]. 

BETTS, District Judge. The rule in equi- 
ty established in the courts of this state does 
not disqualify a pai'ty named on the record 
from being a witness in the cause, if he has 
no certain interest in the event. 1 Johns. 556; 
2 Cow. 186-189; 1 Johns. Gh. 550; 6 Johns. 
Oh. 212. Some of the judges in those cases 
were indisposed to consider a mere contingent 
liability to costs as amounting to a disquali- 
fying interest; but the present chancellor 
seems to hold a party incompetent for that 
cause. 6 Paige, 565. At law the rule is 
clearly so, and the parties to the record, who 
are merely nominal, or who consent to be 
sworn, are not admissible as witnesses when 
objected to. 4 Johns. 140; 20 Johns. 142; 1 
Wend. 20; 4 Wend. 453; 7 Cow. 630; 19 
Wend. 353. The rule of disqualification be- 
cause of connection with the suit is not so 
stringent in all the states. The cases upon 
the subject exhibiting the diversity of the 
law in this respect are collected in Cowen & 
HiU's notes to Phil. Ev. pp. 134^-145, 1548; 
Greenl. Ev. § 347; but this court is not called 
upon to estimate their relative authoritj', 
or at liberty to discuss the question made 
as an open one. The supreme com't of the 
United States has settled the law definitely, 
for all the national tribunals, that a party to 
the record is an incompetent witness in the 
cause. This is placed upon grounds of policy 
which do not admit of the exceptions recog- 
nized by other courts. De Wolf v. Johnson, 
10 Wheat. [23 U. S.] 367, 384; Scott v. Lloyd, 
12 Pet. [37 U. S.] 145; Stein v. Bowman, 13 
Pet. [38 U. S.] 209. A party is held disquali- 
fied to testify in such cause, although his in- 
terest be nominal, or entirely extinguished, or 
be protected by a deposit of money, equal 
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to any liability he may become subject to. 
Proceedings in maritime courts are governed 
by general rules applicable to cases at law and 
in eq.uity, where no special course has grown 
up from long usage in those courts, or has 
not been appointed by positive law. The 
Boston [Case No. 1,673]. Prize causes and 
suits for salvage are prosecuted in the names 
of aU parties interested in the recovery, and 
the suitors named in the pleadings are ad- 
mitted as witnesses to sustain the action. 
This is put upon the ground of necessity; but 
it is also to be observed that those actions are 
founded in principles of public policy, and lools: 
to other results than the mere rights and re- 
wards of individual suitors. They are equally 
anomalous in the permission to parties not 
having a common right and interest— on the 
contrary, often setting up interests hostile 
to each otlier— to unite in the same action, 
as in the admission of such parties to testify, 
not for each other alone, but each also 
for his personal interests. So by Act Cong. 
July 20, 1796, § 6, seamen are compelled to 
join in actions for wages earned in a com- 
mon voyage, brought against the vessel; yet 
the suits are distinct and several, and have 
all the properties of actions prosecuted by 
parties independently of each other,— [Shep- 
pard V. Taylor] 5 Pet. [30 tT. S.] 714,— and the 
co-lib eUants, in such actions must according- 
ly be admissible witnesses for each other, as 
in separate suits. There is no common inter- 
est, even contingently, as to costs. If the de- 
cree be against the libel, one hbellant is not 
chargeable with the costs incurred by the re- 
spondents on account of his co-libeliant, and 
can only be made liable for those created, by 
his individual claim. Neither the claim of 
necessity, of long usage and custom, or the 
appointment of positive law, applies to the 
jjosition or quality of the witnesses offered in 
this case. They are not brought forward 
as indispensable parties in the cause, and who 
are the only witnesses present, and' capable 
of giving evidence to the facts in question. 
They stand upon the record as common suf- 
ferers for a tort, and in that position are dis- 
abled from testifying for then: associates. 
The case of The Catherine of Dover, 2 Hagg. 
Adm. 145, cited in support of the admissibility 
of these libellants to testify, stands on a dif- 
ferent doctrine. The witnesses admitted in 
that case were not parties to the action, nor 
proved to be interested in its event. I think 
the objection ought to prevail, and that the 
libellants must be excluded as witnesses in 
the cause. 

A petition being subsequently presented to 
the court, praying that the names of the mas- 
ter and crew of the schooner might be strick- 
en from the record, an order to that effect 
was entered, and the testimony of these wit- 
nesses and other proofs were then offered in 
support of the allegations of the libel. The 
material facts will appear sufficiently in the 
opinion of the court. 



George "Wood and L. B. Woodruff, for claim- 
ants. 

The burden of proof is on the libellants. 
The Iron Duke, 9 Jur. 477, The vessel com- 
plaining must be free from all blame. The 
Friends, 1 W. Eob. Adm. 485; Id. 488; 3 Car. 
& P. 531. 

F. B. Cutting, in reply, for libellants. 

The Neptune was palpably off her course; 
she must take the burden of accounting for 
her situation. The Perth, 3 Hagg. Adm. 417; 
Story, Bailm. §§ 60S, 609, 611; " 3 Hagg. 
Adm. 316; The Jupiter, Id. 320; 3 Car. & P. 
528. Childs says he saw the schooner right 
ahead on her starboard, and he turned to 
windward. This was a violation of law. 
The H. B. Foster [Case No. 6,290]; Story 
Bailm. § 611; 3 Kent, Comm. 230; The 
Cynosure [Case No. 3,528]; Id., 3 Hagg. Adm. 
320. The steamboat should have kept off to 
starboard. 1 "W. Kob. Adm. 4S1; The Friends, 
Id. 487; The Shannon, Id. 467; The Cynosure 
[supra]; The Narragansett [Case No. 10,019]. 
If it was dark the Neptune was in fault in 
running at full speed. 3 Hagg. Adm. 417; Id. 
176; [Stokes v. Saltonstall] 13 Pet. [38 U- S.] 
181. 

BBTTS, District Judge. The importance 
which this controversy has assumed on ac- 
count of the amount of loss incurred by the 
collision, and of the question of the right 
navigation of the respective vessels, has 
caused a more prolonged examination of testi- 
mony and a wider discussion at the hearing 
than would seem demanded by the intrinsic 
difficulties of the case. A sailing vessel and a 
steamboat running in opposite directions, 
came in collision on the Sound, in the night 
time. The injury was received chieliy by the 
schooner, which sunk directly after the col- 
lision. The libellants charge the act to have 
been wholly the fault of the steamer, and that 
they are entitled to full remuneration from 
her for their losses. The schooner is alleged 
to be worth $3,000, and the property on board 
her, totally lost, about $1,000. The particu- 
lars on which the action is grounded stated 
in the libel, are, that the schooner was on 
her passage from Eastport, Maine, to New- 
York, and on the night of July 14, 1846, was 
standing about west, running about six or 
eight knots the hour, the wind being fresh 
and nearly north, when, between nine and 
ten p. m., she was run into by the steamboat 
Neptune, proceeding down the Sound from 
the city of New-York. The schooner had 
passed the light-boat stationed on the middle 
ground nearly opposite Stratford Point, about 
one mile south of that boat. The night was 
clear, and the schooner could be easily dis- 
cerned at a considerable distance from the 
steamer. The schooner was cut nearly in 
two by the collision, and sunk almost imme- 
diately; the vessel, cargo, clothes, money 
and effects of the crew and passengers were 
totally losl^'and two passengers, a woman 
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and her child, were drowned. The libel al- 
leges that the steamboat was carelessly, im- 
properly and unskilfully navigated, and the 
disaster was occasioned solely thereby. That 
her crew, and those having her management, 
were inesperienced and incompetent, or else 
were careless or negligent; and that the 
disaster was occasioned without the fault of 
the schooner and her crew. The libellants 
are bound to prove their own conduct cor- 
rect, both in what was done or omitted to be 
done on board their vessel. If their acts 
caused the collision, or essentially conduced 
to it, they must bear the consequences, and 
cannot call upon the steamer to contribute 
to their satisfaction, unless it appears she 
was equally in fault. The Catherine of Do- 
ver, 2 Hagg. Adm. 154; Id. 360. They must 
further show that the schooner was well 
found, manned and equipped for the naviga- 
tion in which she was employed; and they 
have no exemption in any of these particu- 
lars because the injury was received from a 
vessel propelled by steam. The action is for 
a tort The complaining vessel must appear 
clear of blame, and also prove fault or negli- 
gence on the part of the other directly lead- 
ing to the disaster. The Ligo, Id. 356. The 
law in no way justifies the notion that steam 
vessels are burthened with the sole risks and 
responsibilities of encounters with sailing 
vessels. The rule is reciprocal, placing both 
classes of vessels under a common liability and 
privilege; except that steamers are regarded 
as always possessing the means of avoiding a 
sailing vessel with a free wind, with the ad- 
ditional advantage of being able to stop their 
headway or take a retrograde movement. 
Those means they are bound to employ to 
avoid a sailing vessel at anchor, or embar- 
rassed in her position or movements, or when 
keeping her own course. This service is ex- 
acted of steam vessels in contribution to the 
common safety of navigation, and is due as 
well when a sailing vessel is under difficul- 
ties from the improvidence or unskiifulness 
of those managing her, as if brought upon her 
by mischance, or without fault on her part. 
A sailmg vessel under way has no right to 
hold steamers approaching her, responsible 
under all circumstances, for her security 
against them. She has also an important 
duty to perform in preventing a collision. 
She must keep steadily the eom-se she is 
running when near a steamer, or if she de- 
parts from it, the change must, if practica- 
ble, be made in a manner to aid the stumer 
in avoiding her. 

If in this case the defence set up is estab- 
lished, that the schooner, when too near for 
the steamer by any manoeuvre to escape her, 
luffed suddenly across the bows of the Nep- 
tune, and received the injury in that man- 
ner, the action cannot be sustained, and 
the claimants should be discharged from it 
with costs. Upon this fact the pleadings 
and proofs are in direct conflict That Issue 
embraces the substantial merits of the case. 



The question upon the competency of the 
libellants' witnesses to testify in the cause 
will be afterwards noticed. Witnesses on 
the different vessels so habitually disagree 
in their opinions of the immediate or remote 
causes of a collision at sea, and of the in- 
cidents of the occurrence obsei*ved on both 
sides at the same tune, that courts can 
place little confidence in their expressions of 
opinion, and can rarely feel it prudent to de- 
cide causes of collision upon testimony of 
that character. Receiving with great dis- 
trust, the opinions and judgments of wit- 
nesses so circumstanced, however intelligent 
and worthy the individuals may be, the 
court looks chiefly to facts stated by wit- 
nesses to have occurred within their personal 
knowledge. What a witness asserts he did 
at the time or did not do on his own vessel, 
is generally more satisfactory evidence of 
the fact than the opinions and belief of a 
dozen others, formed from what they sup- 
posed they saw or heard on another vessel. 

(The court here analyzed and collected 
carefully the testimony of the various wit- 
nesses; but it is not deemed necessary to the 
clear apprehension of the principles of this 
decision to report that part of the opinion.) 

The men on the deck and the one at the 
wheel of the schooner all testify positively 
that no movement of her helm or change of 
her course was made when the steamer was 
coming upon her. The effort of the claim- 
ants is to prove that the schooner suddenly 
luffed after the steamer had starboarded her 
helm and was going clear of her, and was 
thus thrown across the bows of the Neptune 
after it was too late for the latter to talce 
any further measures to avoid her. It is to 
be remarked that no witness on the steamer 
says he observed any change of the schoon- 
er's course imtil the wheel of the Neptune 
had been starboarded, and she began com- 
ing up to the wind- This movement. In a 
moment of alarm and the obscurity of the 
night, might easily have been attributed to 
the schooner, so that the latter would seem 
to the T^tnesses to be luffing, when her 
broadside was brought to view only because 
of a change of direction by the steamer. I 
hold it is not proved upon this evidence that 
the schooner -\^'as guilty of any fault or neg- 
lect ill her movements, conducing to the 
collision. 

Only one other fact respecting her conduct 
need be noticed. It is alleged that the 
schooner was concealed from the view of the 
Neptune by a thick black cloud, hanging over 
the eastern horizon, and that under those 
circumstances it was a fault on her part 
to run without exhibiting a light as a warn- 
ing to vessels approaching her. I shall not 
discuss the evidence upon this subject for the^ 
piu;pose of determining the degree of dark- 
ness occasioned by that state of the atmos- 
phere. The witnesses differ widely in their 
estimates of that fact; but admitting tlie 
sky was in places or wholly overcast, di- 
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reetly before or at the time of the colli- 
sion, the darkness is not proyed to have 
been so dense as to prevent the schooner 
being seen far enough from the steamer to 
afford time to the latter to take precautions 
for avoiding her. The witnesses on the steam- 
er state facts which afford a strong pre- 
sumption that the schooner was in plain 
sight in sufficient time for the pilot to have 
stopped and backed the engine of the Nej)- 
tune before the vessels came together; and 
it was a plain neglect of his duty not to 
take that precaution. 2 Hagg. Adm. 173; 
3 Hagg. Adm. 414. There was, besides, a 
blameable want of prudence in the pilot in 
running the steamer at her full speed, if the 
obscuration of the sky was as great as he 
represents it to have been; and above all, 
there was culpable remissness in not placing 
a competent watch upon the forward deck, 
in a position giving the best advantage for 
a thorough look-out ahead. These were acts 
of gross carelessness, and of a character in 
themselves to cast upon the steamer the re- 
sponsibility for the collision. I only add, 
in respect to the relative positions of the two 
vessels, that in my judgment the decided 
weight of evidence is that the Neptune was 
on a track to the south and leeward of the 
schooner, when her wheel was starboarded 
and her head veered to the north. This was 
a violation of nautical rules, and such want 
of care and skill as to render the steamer 
responsible for the consequences which fol- 
lowed. The Friends, 1 W. Rob, Adm. 478. 
The question of the competency of the master 
and crew of the schooner to testify for the 
libellants in the cause was incidentially ad- 
verted to in the decision upon the motion to 
exclude them because parties to the record. 
The point has been presented again to the 



attention of the court on this hearing, and 
after their names had been stricken from 
the pleadings. Witnesses of this class it 
would seem were always regarded as ad- 
missible in admiralty in causes of collision, 
although intimations are thrown out that 
it may be proper to take releases to ob- 
viate final objections. 3 Hagg. Adm. 323. 
I see no necessity for this. The witnesses 
stand merely in 'the relation of servants and 
agents to the owners of the ship and cargo, 
acting within the plain scope of their au- 
thority. That character does not render 
them incompetent witnesses for their prin- 
cipal when he is a party to the suit. 1 
Greenl. Ev. § 416; 1 Phil. Bv. 56, Cowen & 
Hill's Notes, p. 1525. 

The decree in this cause will accordingly 
be in favor of the libellants for the whole 
value of the schooner and cargo; with costs. 
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The pendency of a suit in a state court 
is a good plea in abatement in the federal 

court. .-1317 

The assignee of the complainant cannot 
file a bill of revivor. His proper course on 
the death of the original complainant is to 
file a supplemental bill 171 

ACCOUNX. 

In assumpsit, if the credit side of an ac- 
count is taken to charge the person who 
delivered it, the items in the debit side 
must be admitted as proved 821 

ACBJJJ'OWLBDGMENT. 

On a deed of land in Nebraska executed 
in another state, and not acknowledged be- 
fore a commissioner for Nebraska, the cer- 
ti^ing officer must certify that the execu- 
tion and acknowledgment is according to 
the laws of the state in which it is execut- 
ed 

"Where the certificate fails to state that 
the subscribing witn^s was personally 
known to the officer taking the acknowledg- 
ment, as required by Rev. St. 111. 18i5, p. 
107. S 20. it is fatally defective 747 

Defective acknowledgments of deeds may 
be made good by statute 694 

A notary public is competent to acknowl- 
edge and certify a deed of trust, although 
he is interested as one of the beneficiaries 
in the trust 1202 

In 1823 the commissioner of piiblic build- 
ings in TVashington had power to take ac- 
knowledgments of deeds of land 275 

Where the justices of the peace (in Mary- 
land) taking the acknowledgment were of 
a different county than that in which the 
land lay, there must be a county clerk's cer- 
tificate of their official <diaracter to entitle 
the deed to record 383 

ADMTRAIiTY. 

See, also, "Affreightment; "Average";. "Bills 
of Lading"; "Bottomry and Respondentia"; 
"Charter Parties"; "CoUisiou"; "Demur- 
rage"; "Marine Insru:ance"; "Maritime Liens"; 
"Pilots"; "Pleading in Admiralty"; "Prac- 
tice in Admiralty"; "Salvage"; "Seamen"; 
"Shipping"; "Towage"; "Wharves." 

Admiralty has jurisdiction over cases of 
collision upon inland canals. 601 

Admiralty has jurisdiction of a libel 
against a vessel for damages caused by a 
collision with a floating bath house 951 

A suit against a vessel to recover the pen- 
alty imposed for failure to enter imported 
goods on the ship's manifest, is a civil case 
of admiralty and maritime jurisdiction... 

Admiralty has no jurisdiction of a claim 
for wages of a seaman for the time he was 
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engaged in repairing the vessel, which had 
been sunk in port and raised again 548 

Admiralty has no jurisdiction of a posses- 
sory libel on a dispute between co-owners 
of a vessel 761 

Admiralty has jurisdiction of cases of 
general average upon losses at sea 1082 

Admiralty has jurisdiction in rem for 
damages for personal injuries received in 
a collision 3 

Under rule 12 of 1845, the admiralty 
courts have no jurisdiction over suits in per- 
sonam brought by material men to enforce 
payment of their claims 140 

Admiralty will not take jurisdiction of a 
libel in personam for assault committed 
against a mariner by the officers of the ves- 
sel, if the case is of doubtful merits, and 
must be established by questionable proofs, 
but will remit libelant to his remedy at 
common law 1047 

Parties may have in a court of admi- 
ralty the same remedies against the pro- 
ceeds of property subject to its jurisdiction 
that they are entitled to against the proper- 
ty itself, in whose hands soever the pro- 
ceeds may be found. 1082 

AJ5VEKSE POSSESSIOIi. 

See, also, "Ejectmenf ; "Limitation of Ac- 
tions"; "Real Property." 

On the forfeiture of land to the state for 
failure to pay taxes, the adverse character 
of a possession by a third person ceases, 
and it cannot be revived 783 

AFFREIGHTMENT. 

See, also, "Admiralty"; "Bills of Lading"; 
"Carriers" ; "Charter Parties" ; "Demurrage" ; 
"Shipping." 

Delivery on the wharf is not good with 
out reasonable notice. Casual knowledge 
of the vessel's arrival and purpose to dis- 
charge at a certain wharf do6s not dispense 
with notice 273 

A chartered vessel which springs a leak 
in a storm, and puts back to the port of de- 
parture, and, on the refusal of the charter- 
er to accent the cargo, sells it as unfit to 
ship, and dangerous to the crew, cannot re- 
cover freight 490 

A temporary retardation and subsequent 
sale of the cargo by the owner does not de- 
prive the carrier of his right to the freight 
money 1043 

Where a vessel on the Lakes, late in the 
season, is laid up by stress of weather, and 
the cargo is necessarily unloaded, and the 
owner sells it, though the vessel might have 
completed the transportation in the spring, 
she is entitled to full freight 1043 

Where the shipowner is ready to for- 
ward the goods, and there is a default by 
the owner, or he waives farther proseeu- 
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tion of the voyage, full freight is recover- 
able 1185 

An acceptance of the cargo at an interme- 
diate port from necessity occasioned by an 
overwhelming calamity or superior force 
will not entitle the vessel to freight pro 
rata itineris 1185 

Pro rata freight only allowed on goods 
delivered to underwriters, and in the cus- 
tody of the court, in an intermediate port 
into which the vessel was carried by sal- 
vors 1185 

The right to freight in the case of loss of 
goods by jettison, salvage, sale as perisha- 
ble, sale to pay duties or salvage, discussed 
by Story, J 1185 

The master cannot recover freight on the 
portion of the cargo ruined by seawater, 
so as to lose its character, where the quan- 
tity is not ascertained 1026 

Damage to cargo raises an inference that 
it was caused by the carrier's negligence, 
rather than by perils of tlie sea 982 

The main deck of a propeller bulwarked 
entirely around, covered by an upper deck, 
and specially constructed for cargo, held a 
proper place to stow oil 1343 



ALTEBATIOW OF INSTRTJ- 
MEKTS. 

An alteration of a patent by scratching 
out the dot over the letter "i" in the name 
of the grantee held not sufficient to exclude 
the patent as evidence 747 

AMUTESTY'. 

The crime of being accessory to the mur- 
der of the president was not embraced in 
the amnesty proclamation of 1868 954 

APPEAL AJSTD ERROR. 

There is no appeal to the circuit court 
from a decree dismissing a libel in rem in 
admiralty for want of prosecution .... 36 

An appeal does not lie to the superior 
court of Arkansas in cases where the sum 
in controversy is less than $100 1032 

It is too late to object to an appeal where 
both parties have treated it as valid 1242 

A district judge sitting in the circuit 
court may, in a proper case, enlarge the 
time for filing an appeal in the circuit 
court 810 

A writ of error is not a supersedeas un- 
less a copy is filed in the clerk's oflSce for 
the adverse party. (Act 1789, § 23.) 678 

Reasonable diligence should be used in 
prosecuting an appeal in admiralty from 
the district to the circuit court 1146 

In the case of sis months' delay to per- 
fect the appeal, the appellee was allowed 
to notice the cause for a hearing, and was 
required to take his depositions during the 
session of the court 1146 

Bond on api)eal from a decree for plain- 
tiff held not to cover the amount directed to 
be paid to the master, and the collection 
thereof not subject to be stayed by the 
proceedings for appeal. 1109 

On a writ of error to a district court in 
Iowa, its ruling on a motion to the jurisdic- 
tion may be reviewed under Act June 1, 
1872, § 5, making the practice of the state 
courts applicable to the federal courts 1259 

A denial of a motion for a nonsuit is not 
reviewable on error 322 

A judgment in assumpsit will be reversed 
where the cause was tried without replica- 
tion to good pleas in bar 288 



Page 
A new trial will not be granted for error 
in instructions if it be apparent that jus- 
tice has been done 476 

If, in a prize cause, claimant appeals, and 
deserts his appeal, the circuit court may 
affirm the decree below, with costs 627 

* ARMY AJSTD NAVY. 

A military parole is limited by the dura- 
tion of the war 391 

The power to discharge from service 
minors under 18 years of age is vested 
wholly in the secretary of war. (Act Feb. 
24, 1864, § 20; Act July 4, 1864, § 5.) 1296 

A state court or officer cannot release a 
soldier on habeas corpus when held to 
service under a claim as an enlisted sol- 
dier, under the authority of the United 
States 1296 

ARREST. 

See, also, "Bail"; "Escape"; "E:recution"; 
"Extradition": "False Imprisonment"; "Jla- 
licious Prosecution." 

The protection from arrest given to suit- 
ors extends to petitioners under the bank- 
rupt law. (Act 1842.) 278 

The arrest can only be set aside by di- 
rect proceedings where the affidavit states 
sufficient facts to make out a case, though 
the proof is slight and not entirely satis- 
factory 1316 

ASSIGISTMENT. 

To render an assignment valid at law, 
the subject of the assignment must have 
an existence, actual or potential, at the 
time of the assignment A mere possibil- 
ity is not assignable. Otherwise in equity. 527 

An assignor of a bond is not estopped to 
deny its validity at law. *593 

AssocLATionsrs. 

A community cannot interfere with a 
member's natural rights under the law 
further than he has agreed to allow it, ir- 
respective of usage long established 1139 

On the wrongful expulsion of a member 
of an association having an absolute com- 
munity of property with right of survivor- 
ship, held, that he should have a decree for 
his numerical proportion of the whole cap- 
ital stock 1139 

ASStTMPSIT. 

A promise by a passenger, who had left a 
steamer injured in a collision, to its officers 
and crew, who stayed about the wreck 
in small boats, to reward them for saving 
his effects, is not legally binding 161 

ATTACHMEISTT. 

See, also, "Bankruptcy"; "Execution"; "Gar- 
nishment"; "Judgment"; "Writs and Notice 
of Suits." 

In order to obtain an attachment under 
Act Md. 1795, c. 56, the affidavit must be 
positive as to the amount of the debt. . . . 998 

Affidavit held insufficient where the debt 
arose in part upon a note, and the note 
was not produced 403 

A sale of land of an absent defendant, 
under an attachment, is void where the re- 
turn shows that copy of process was posted 
on The premises, but does not show that 
there was no occupant with whom it could 
have been left 208 
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A valid attachment of property within 
the jurisdiction gives a state court power 
to render judgment that an absent defend- 
ant, not otherwise served, is indebted to 
plaintiff, and to enforce payment by the 
sale of the property. .•;..• • • • 26S 

In an action for malicious attachment, 
the official return of tiie attachment is not 
conclusive, but may be contradicted by pa- 
rol 907 

The attaching creditor, by giving bond 
and directing the sheriff to sell, ratifies the 
act of his attorney in directing the attach- 
ment 1052 

Judgment against a sheriff for property 
wrongfully attached, without full satisfac- 
tion, is no bar to an action of trespass 
against the attaching creditor. Partial 
satisfaction of such judgment goes to re- 
duction of damages 1052 

AVBKAGE. 

Freight on cargo jettisoned, where the 
vessel was subsequently abandoned, and 
was saved by salvors, and sold in admiral- 
ty proceedings, held should be allowed as 
part of the general average to be borne 
by ship, cargo, and freight saved 1185 

Goods laden on deck with consent of 
the shipper under a bill of lading except- 
ing "dangers of navigation," and neces- 
sarily jettisoned, do not make a case for 
general average 434 

The fact that the shipment on deck was 
sought by the master for the purpose of 
trimming his vessel is not material 434 

Freight pro rata earned must contribute 
to the salvage with ship and cargo 1185 

"Where the cargo is sold in a port of ref- 
uge to obtain funds for repairing the ves- 
sel, there is no right of contribution 1116 

In case of total loss of the ship volun- 
tarily stranded for the safety of the cargo, 
all the property exposed to the risk must 
conlxibute, and be contributed for at its 
value, when the sacrifice was made. .1082, 1088 

As between the parties to a policy, the 
valuation of the vessel agreed on therein 
may be taken on general average as the 
value of the property, at risk; but, as 
against owners of the cargo, the value 
must be established in the ordinary way. .1088 

Policies of insurance do not, of them- 
selves, supply proof of the value of ship, 
cargo, or freight, on general average. But 
the adjusters can receive the policies as 
auxiliary evidence of those values 1082 

The valuation of freight in the policy 
may be received as prima facie evidence 
of its value in favor, of and against the 
shipowner, on general average 1088 

Invoices and bills of Ipding are compe- 
tent evidence of the value of the cargo at 
the place of its purchase and shipment. . . . 

1082, 1088 

"Where goods are sold at the place of 
disaster, the adjustment of average will 
be governed by such price; but, when no 
■gale is made at such place, the value at 
the place of shipment controls 1082 

Freight should be estimated at its gross 
value, both when contributed to and when 
contributory .1088 

In the adjustment and settling of gen- 
eral average, the contributory interest of 
the ship is to be estimated at her value at 
her port of departure, making reasonable 
■allowance for wear and tear on the voy- 
age, up to the time of the disaster 1088 

BATL. 

Sufficiency of affidavit to hold to, bail. . 365 
An affidavit to hold to bail must be posi- 
tive as to the indebtment. The opinion or 
"belief of the affiant is insufficient 1316 



Page 
Bail will not be exonerated upon scire 
facias, by the discharge of the principal 
under the insolvent act (2 Stat. 237), un- 
less the discharge was before the appear- 
ance day of the first scire facias returned 
executed, or of the second returned nihil. . S98 

BAMKRUPTCY. 

See, also, "Assignment for Benefit of Credit- 
ors"; "Insolvency," 

Opera-tion and effect of Tiankmptcy laivs, 
and of proceedings tixereunder. 

The bankrupt act is remedial, and should 
be construed with a view to effect its ob- 
jects, and promote justice between a debt- 
or and his creditors 971 

In questions under the bankrupt act, the 
federal and state courts are not independ- 
ent; the former are superior. 293 

Proceedings in the state court for the 
appointment of a receiver of an insolvent 
corporation will not prevent' the bankrupt 
court from subsequently taking jurisdic- 
tion on petition in bankruptcy 41 

Act Feb. 13, 1873, does not deprive the 
bankrupt court of jurisdiction over a cor- 
poration of which a receiver has been 
appointed by a state court, but only saves 
acts done by the state court and the re- 
ceiver prior to filing the petition 1223 

A certificate of a clerk of the federal 
court to a copy of the deed of assignment- 
in bankruptcy is sufficient to admit it to 
probate without complying with the state 
laws In reference to such proof 1264 

Bankruptcy proceedings do not constitute 
an integral record. A copy of each pro- 
ceeding may be authenticated separately, 
and is competent, presumptive evidence... 259 

A judgment in a state court against a 
bankrupt, which has been duly appealed 
from by him, is not a final judgment (Act 
1867, § 21), and the creditor cannot pro- 
ceed therein after petition filed 172 

A motion to compel the bankrupt to fur- 
nish new security on such appeal is with- 
in the prohibition of section 21. ." 172 

Charges of fraud in opposition to a dis- 
charge under the state poor debtor law, 
though filed after the bankruptcy of the 
debtor, do not make a new suit under sec- 
tion 21, which will enable the bankruptcy 
court to interfere 454, 455 

An arrest on execution before the arrest- 
ed debtor's petition in bankruptcy is not 
avoided by the adjudication in bankruptcy, 
nor will proceedings thereon be stayed un- 
der section 21 454, 455 

An order of arrest by a state court, at 
the instance of a creditor whose debt is 
alleged to have been fraudulently contract- 
ed, cannot be vacated by the bankruptcy 
court; but the state court's proceedings 
may be stayed until the question of dis- 
charge is determined 279 

A suit in the state court to foreclose a 
mortgage given by the bankrupt, com- 
menced after the adjudication, without per- 
mission of the bankruptcy court, is not a 
contempt of its authority, and the proceed- 
ings are not void ". 579 

Suits in a state court against the mar- 
shal and assignee, as trespassers in taking 
property found to have been transferred 
by way of preference, will be enjoined .... 293 

A motion in bankruptcy proceedings 
which has been denied without prejudice 
cannot be repeated upon the same facts, 
or with the addition of irrelevant facts. . 902 

Jurisdiction of courts. 

The circuit and district courts have full 
jurisdiction in equity to make a full set- 
tlement and distribution of the bankrupt's 
estate. (Act 1841.) 496 
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The district court of another district 
than that where the bankruptcy proceed- 
ings are pending has jurisdiction at the suit 
of the assignee to> protect the property of 
the bankrupt within its jurisdiction 686 

Residence of creditors within the city 
where proceedings are had does not en- 
title them to any more special notice than 
those that live at a distance. 785 

Congress has no right to require that 
the state courts shall entertain suits for 
the objects and purposes to be carried 
into effect by the bankrupt act 496 

It seems that state courts are not de- 
prived of jurisdiction in ordinary common- 
law and equity suits simply because 
brought by an assignee in bankruptcy. . . . 496 

The creditors must bring the proceed- 
ings to a close with extraordinary prompt- 
ness. {Act April 4, 1800.) 785 

A district judge has no jurisdiction in 
bankruptcy, virtute officiorum, but only 
from the statutes o • 785 

A district judge has power to supersede 
a commission of bankruptcy under Act 
April 4, 1800, without express grant of 
such power therein 785 

A supersedeas may issue after a bank- 
rupt has obtained his certificate 785 

Effect of a supersedeas in bankruptcy 
proceedings under Act April 4, 1800 785 

A supersedeas of a commission in bank- 
ruptcy will not be revoked to allow peti- 
tioi^r to prove debts against which there is 
a ptima facie presumption of payment, 
unless it appear, that he has a reasonable 
expectation of rebutting such presump- 
tion .* 785 

Register — ^Pcnrer and duties. 

The register may allow amendments to 
the schedules attached to the petition 
where they are not contested 745 

Commencemeiit of proceedings — Volnn- 

tary Ijankriiptcy. 

One or more partners may file their peti- 
tion for adjudication against the firm 
without making the others parties, but 
notice must be ^ven to them 491, 661 

Persons cannot join in a petition with a 
view to separate decrees; and, where a 
petition is disallowed conjointiy, it cannot 
avail petitioners individually. (Act 1841.) 770 

An attaching creditor may intervene Ix) 
oppose an adjudication, in involuntary pro- 
ceedings, on the ground of fraud and col- 
lusion 4 

The failure of petitioners to subscribe 
the affidavit to the petition is an incura- 
ble defect 684 

An allegation of a previous general as- 
signment for creditors held not defective 
in not showing the assignment or the prop- 
erty undisposed of, where it is alleged 
that the property was insufficient to pay 
debts 903 

A rule of court requiring the petition to 
state the consideration or cause of indebt- 
edness does not apply to a debt converted 
into a judgment , 903 

•^^ Involtintaary "bankruptcy. 

A fire insurance company may be a bank- 
rupt, under the act of 1807 41 

A petition may be maintained by a cred- 
itor who became such after the commission 
of the act of bankruptcy complained of. . 971 

A debt founded upon a note made prior 
to the emancipation proclamation of which 
slaves were the consideration will support 
a petition 328 

The district court has power to order 
the production of books and papers at the 
summary hearing on the return day of the 
order to show cause 8 

A motion to set aside the debtor's de- 
fault on the ground that petitioner's debt. 
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being based upon the sale of intoxicating 
liquor, was not provable, held too late.... 1301 

The proceedings will be dismissed before 
the choice of an assignee when this is de- 
sired by the petitioning creditor, the bank- 
rupt, and all creditors who have proved 
their debts 295 

A motion by the petitioning creditor, on 
receiving payment, to dismiss the petition, 
will be denied where another creditor has 
intervened and prays that the cause may 
proceed 9 

The bankmpt cannot acquire a right to 
have involuntary proceedings dismissed by 
voluntarily surrendering himself to a sher- 
iff, who has an order for his arrest, but 
with instructions not to proceed under it. - 67 

The allegation of the commission of the 
acts of bankruptcy "within six months 
next preceding" the date of the petition 
is sufficient, without mention of the par- 
ticular day 971 

The allegations as to the existence of 
the debt or the commission of the acts 
of bankruptcy need not be made upon the 
personal knowledge of petitioner 971 

An amended petition cannot inchide a 
note indorsed by the debtor which did not 
fall due until after the original petition 
was filed 846< 

Where the overruling of a demurrer was 
without prejudice to an application for 
leave to answer on showing satisfactory 
cause, an application, promptly and duly 
made, where the proposed answer, duly 
verified, contained valid defenses, should 
be granted. S4(> 

Acts of bankruptcy. 

Nonpayment of commercial paper is not 
an act of bankruptcy where the debtor has 
reasonable ground to believe that he is not 
liable upon it. 989 

A note payable in money is commercial 
paper, though, at the time and place of its 
execution, Confederate currency was the 
only medium of exchange 12 

Stopping payment of a note before the 
passage of the bankmpt act, and not resum- 
ing afterwards, is not an act of bank- 
ruptcy 12 

A farmer is not prima facie insolvent be- 
cause unable to pay his debts in the ordi- 
nary course of business, and the burden 
of proof of insolvency is on petitioner 328 

The transfer of firm property from one 
member of a solvent fii-m to another is 
not an act of bankruptcy, within section 
39. (Act 1867.) 989' 

Where there is no fraudulent intention, a 
dealer may, though insolvent, continue to 
sell his stock at retail, and endeavor to ef- 
fect, if possible, a compromise with his 
creditors *986- 

A debtor who accepts a certain sum as 
a compromise, and is not misled as to pay- 
ments to others, cannot sustain a petition 
alleging a fraudulent preference of tiiose 
who received a greater percentage *986- 

The act of an agent of a creditor in ex- 
ceeding his authority in accepting a com- 
promise cannot be charged as a fraud 
against the debtor ^aSS- 

To constitute a transfer to a creditor a 
fraudulent preference, on the ground that 
the debtor was insolvent, he must have 
known himself so to be, and have intended 
to give a preference 328- 

Even a fair general assignment for bene- 
fit of creditors is an act of bankruptcy. 
So, also, is an assignment, invalid by the 
local law, which operates to give a prefer- 
ence 4 

The appointment of a receiver of the 
propertj' of a corpoi-ation, by a state court, 
is an act of bankruptcy 41 
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Payment by a corporation, actually in- 
solvent, of rent necessary to preserve a 
valuable lease, is an act of bankruptcy, 
though judicious in itself and made in 
good faith 41 

Sdiednle. 

Schedules not amended, as of course, 
by adding other names to the list of credit- 
ors, after the warrant, and after the close 
of the business of the first meeting 769 

Procedure on allowance of amendments 
to schedules 745 

Adjudication. 

An adjudication against a partnership 
binds the firm property, though a dormant 
partner was not made a party 174 

A default and an adjudication in involun- 
tary proceedings will be set aside on peti- 
tion of the bankrupt showing that he was 
non compos mentis at the time the al- 
leged debts were contracted and the pro- 
ceedings instituted 1030 

Meeting of creditors: Notice. 

Notice to creditors that a meeting will be 
held at a specified time and place for the 
purposes named in section 27, Act 1867, 
and that a final dividend will be declared, 
is sufficient to authorize such meeting to 
make final disposition of the estate 43 

The notice of the second meeting of cred- 
itors (section 27) and the order (Form No. 
28) is to be sent to all known creditors, 
whether they have proved their debts or not 393 

Creditors' meetings are properly guided 
by the rules and usages of parliamentary 
bodies 43 

The final meeting of creditors may, by 
vote, dispense with the reading and exhibi- 
tion of the assignee's accounts and vouch- 
ers, where the same have been on file for 
a reasonable time 43 

Creditors* meetings have no power over 
the accounts or fees of the assignee, but, 
if submitted to them by the register, their 
action thereon will be sanctioned by -Qie 
court, unless there are grave reasons to the 
contrary , 43 

Assignee — ^Election, appointment, and re- 
moval. 

An assignee will be removed on petition 
for neglecting to take proper measures to 
secure the bankrupt's property, and for al- 
lowing it to be sold for taxes 848 

— Riglxts, dnties, and liabilities. 

The assignee is entitled to the money on 
a judgment recovered by the bankrupt or 
a third person in his right for a debt op 
claim due the bankrupt, and belonging to 
his assignee; and a court of equity will 

prevent its diversion 686 

^ A petition to compel payment of such 
judgment to the assignee will be granted 
only on condition of payment of taxable 
costs and charges, and reasonable expenses 
of obtaining the judgment 686 

It is the right and duty of the assignee 
to contest the validity of any mortgage 
which operates as a preference 231 

The assignee of a corporation may make 
assessments on unpaid shares the same as 
though ordered by the corporation before 
bankruptcy 1118 

The assignee is not bound to search for 
an interest of the bankrupt in the estate 
of his ancestors not scheduled or indicated 
to the assignee or the creditors 902 

The assignee may set up the defense of 
usury against a creditor of the estate 667 

The assignee, except in cases of fraud, 
takes only such rights and interests as tiie 
bankrupt himself had, and could himself 
claim and assert at the time of the bank- 
ruptcy, and subject to all equities affect- 
ing him 527 
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An assignee has the rights of a judgment 
creditor as against a chattel mortgage not 
properly recorded 322 

Propeirty of bankrupt— Wliat constitutes. 

The right to recover back usurious in- 
terest paid given by the Vermont law is a 
"right of property" which passes to the as- 
signee 686 

A deed of trust delivered to the trustee, 
with power to record it, when he deems 
proper, is valid as against the grantor's as- 
signee, although not recorded until after the 
bankruptcy 1202 

The assignee has no right to the proceeds 
of a policy taken out by the wife of the 
bankrupt on her life for the benefit of the 
husband, where she pays tie premiums out 
of her separate estate, and dies after the 
adjudication in bankruptcy. 1062 

AU to property subsequently acquired 
which is matter . of record, the creditors . 
must move within a reasonable time to * 
have the same shown. (Act 1800.) 785 

Whether property subsequently discover- 
ed will pass under a general devise by a 
certified bankrupt, query. 785 

Custody and control: Injunction: 

Warrant. 

A finding by a jury that the debtor com- 
mitted an act of bankruptcy in transferring 
certain property to a creditor authorizes 
the marshal to take possession thereof 293 

An assessment by the court on unpaid 
subscriptions to the stock of a bankrupt 
corporation is conclusive, and not impeach- 
able collaterally .,•... 259 

Injunctions and warrants may be allow- 
ed and issued under section 40 (Act 1867), 
without notice to the adverse party 971 

Tlie warrant provided for in section 40 
may issue against the person and property 
of the debtor^ or either of them 971 

An injunction granted imder section 40 
does not extend beyond the adjudication, 
and there can be no violation of the injunc- 
tion thereafter 889 

An order to show cause is not a prelimi- 
nary requisite to the issuing of an injunc- 
tion and warrant 971 

It is no ground for discharging the war- 
rant or vacating the order for its allow- ' 
anee that the marshal took property not be- 
longing to the debtor 971 

On a motion to dissolve an injunction 
ajfainst third persons, such persons cannot 
be heard to object to the sufficiency of the 
petition, or the proof of debt or acts of 
bankruptcy 971 

The court cannot sell property of the 
debtor as perishable, pending trial by jury 
of the issue on the acts of bankruptcy, 
unless it is in possession of the messenger. 240 

Injunctions against execution sales of the 
debtor's property will not be dissolved on 
motion when such sales constitute the al- 
leged acts of bankruptcy, and the debtor 
has taken issue thereon and demanded jury 
trial 240- 

That property is perishable is no ground 
for enjoining execution sales thereof prior 
to adjudication 240 

^^ Exemptions. 

A homestead right under a judgment ax)- 
pealed from will be respected by the bank- 
ruptcy court where, under the local law, 
the appeal suspends, but does not vacate 
the judgment 886 

Ziiens. 

Taxes and assessments levied upon in- 
cumbered property before bankruptcy pro- 
ceedingSj and water taxes while the prop- 
erty is in the assignee's ipossession, must 
be paid by him*. 576, 579 
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A chattel mortgage embracing subse- 
quently acquired property, and possession 
taken tbereunder before petition filed, held 
to constitute a lien on such property, pro- 
tected by section 2 (Act 1841.) 527 

An assignee cannot recover the value of 
mortgaged chattels where the mortgagee 
took possession before the bankruptcy, al- 
though the mortgage was invalid against 
creditors bercause not properly recorded. ..322 

A bank, under a by-law prohibiting a 
transfer of stock by one indebted thereto, 
has a lien on stock to secure notes and 
general indebtedness of a stockholder 831 

Persons holding mechanics' liens on prop- 
erty of the bankrupt are not bound to re-* 
new or continue them after a sale by the 
bankruptcy court, free of liens 723 

Sufficiency of evidence to show fraud or 
collusion in the obtaining of a judgment 
under which execution was levied before 
the commencement of the bankruptcy pro- 
ceedings 917 

The dissolution of an attachment by pro- 
ceedings in bankruptcy does not enlarge 
the liens of judgments or change their 
place 1312 

Sale. 

"When the interests of all parties seem 
to demand it, the court may direct the as- 
signee to sell the realty of the bankrupt 
free from all liens, except the existing and 
recorded mortgages 1222 

The provision of Rev. St. § 5075, that 
mortgaged property shall be sold in such 
manner as the bankruptcy court shall di- 
rect, is for the benefit of the unsecured 
creditors represented by the assignee, and 
he may waive it 576, 579 

The district court has jurisdiction to 
summarily set aside a conveyance by the 
assignee, where made improvidently, irregu- 
larly, or without due authority, where 
rights of third persons have not intervened 901 

A petition to have the amount paid on 
such a contract refunded denied where the 
contract was not delivered up to be can- 
celed, and it did not appear that it was 
made in good faith. 904 

Proof o£ debts — ^Wh.at is provable. 

A claim for the price of spirituous liquors 
lawfully sold in New York to a citizen of 
Maine who intended tiiem for sale in 
Maine, in violation of law, is provable in 
bankruptcy in Maine, though it could not 
be recovered in the courts of the state. ..1041 

Where a surviving partner converts the 
property of the deceased partner to his own 
use, the administrators of the latter may 
prove a claim therefor against the estate 
of the former in bankruptcy 393 

A surety of the bankrupt whose individ- 
ual note is expressly received in pavment 
may prove his claim. (Act 1867, § 19.). .. 781 

A joint and several obligation by part- 
ners under seal is provable as a several 
obligation against one of the parties 292 

A creditor who siirrenders a preference 
received contrary to section 39 fAct 1867) 
may prove his debt 619 

One who has in good faitb bought a 
debt against the bankrupt after the com- 
mencement of the proceedings mav prove 
it 1010 

Where an agent converted nesrotiable pa- 
per, and procured its indorsement by his 
firm for whose use it was discounted, Itdd, 
that both the original owner of the paper 
and the bank which discounted it might 
prove claims in bankrupcty against the 
firm 850 

The proceeds of an accommodation note 
made by the agent of a company went to 
the use of his bankrupt firm. An indorser 
paid the same, proved the claim in bank- 
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ruptcy, and recovered judgment against 
the company. Held, that the company 
could not also prove the claim... 850 

Secured debts. 

Holders of claims secured by a mort- 
gage given to the surety, who prove their 
claims in full, waive their security 783 

A creditor holding a trust deed to an- 
other as security must prove his debt as 
a secured debt, and obtain permission of 
the court to sell the property 1275 

A bank having a lien under its by-laws 
on stock for indebtedness of a stockholder 
should prove its debt as secured, and ob- 
tain leave to sell the stock to apply liiere- 
on 831 

By selling mortgaged property without 
notice to the assignee, a creditor precludes 
himself from provine for a balance 297 

The bankruptcy court may allow to 
be proved as a debt a deficiency arising on 
a sale under a decree of foreclosure of a 
mortgage in a suit in a state court com- 
menced after adjudication in bankruptcy 
witliout permission of the bankruptcy 
court , 576, 579 

- ■ Procedure. 

Proof of debt is a proceeding in rem, 
not an action against the bankrupt or his 
guardian, executor, or administrator 80 

The court cannotref use to receive a proof 
which appears on its face to have been 
taken by a proper officer, and to be correct 
in form and substance 75 

Proofs may be taken by a register or a 
commissioner whether the creditor is a res- 
ident or a nonresident, and whelier the 
commissioner holds his office in the same 
town with the register or not 73 

Proofs of debt taken before the attorney 
of the creditor are not admissible 12GS 

Proof of debt taken before a notary 
must be authenticated by his official seal, 
which must be sufficient to prove itself.. 1268 

A creditor is a competent witness to 
prove a contract under which his claim 
arose, though the bankrupt has since died 80 

That proofs presented at the first meet- 
ing of creditors are in the names of per- 
sons not named in the schedule raises a 
doubt of their validity, and requires post- 
Ejonement until after election of the as- 
signee 424 

The fact that the president of a corpora- 
tion had ceased to be a stockholder can- 
not be raised as an objection to proof of 
a claim by him in favor of the corporation 
against his estate in bankruptcy 746 

The right of a corporation to continue its 
existence cannot be determined on the re- 
examination by the register of its claim 
against the estate of its bankrupt presi- 
dent 746 

The receiver of the property of a creditor 
may prove his debt, supported by the depo- 
sition required by general order No. 34. ,. 397 

A member of a bankrupt firm cannot rep- 
resent claims against the estate 534 

A person may appear as counsel for a 
creditor who has previously appeared as 
counsel for the bankrupt 746 

A creditor may correct clerical errors 
in his proof of claim at any time before 
final dividend 1131 

Application to amend proof of debt after 
a delay of five months, granted 620 

Application to amend proof of claims on 
two notes so as to show that a new note 
had been given in settlement, denied, as a 
new claim may be proved on the new note 622 

Allowance or rejection o£ claim. 

Receiving and filing a proof confers juris- 
diction over the claim, but concludes noth- 
ing, and the court may still revise, correct, 
or reject it — 75 
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Proof of a claim as indorser upon a note 
made bv the bankrupt will be disallowed 
where it appears that, after the adjudica- 
tion of bankruptcy, a new note had been 
given, and the first note taken up 621 

The register has no power to expunge 
or diminish the claim of a creditor if the 
creditor objects, but must require the par- 
ties to form an issue to be certified to the 
court. (General Order No. 34.) 959 

The district court has power upon peti- 
tion of a contesting creditor to reverse the 
decision of an assignee rejecting his claim. 534 

An order of the district court for the pay- 
ment of a claim, made without notice to 
■tide assignee, will be reversed to allow him 
to contest the claim 534 

By proving their debts, creditors waive 
all right of action against the bankrupt in 
other courts, and such suits thereafter 

commenced will be enjoined. 249 

Fayment of debts: Priority: Dividends. 

The preference of the United States, and 
the right of preference for satisfaction of 
debts due the United States, are excepted 
from the general operation of the bankrupt 
law 905 

A surety who pays bonds for customs du- 
ties has a preference over other creditors. 
(Act March 2, 1799, §65.) 905 

Depositors who became such after sus- 
pension of payments by a bank under an 
advertisement by the bank to keep the old 
and new accounts separate Iteld not entitled 
to preference on its subsequent bankrupt- 
cy 1075 

The trade assets of a partner, who after 
formal dissolution continues to carry on 
business under the firm name, with the 
consent of his copartner, should be treated 
as joint assets 852 

Where a partner carries on the business 
with the consent of the administrators of 
the deceased partner, there is no priority of 
payment between debts contracted before 
and those contracted after the death of the 
partner 395 

Where a continuing partner has so min- 
gled the new stock with the old that they 
cannot be separated, the entire stock will 
be considered his individual assets on his 
bankruptcy 618 

Where partners file separate petitions, 
the firm creditors must be postponed to the 
separate creditors in the distribution of the 
separate estate, whether there are joint as- 
sets or not 852 

A claim founded upon a note given un- 
der the terms of a composition agreement 
will not be postponed to new claims in sub- 
sequent bankruptcy proceedings 131 

The court has no power to discriminate 
between different classes of debts of the 
same legal character. (Rev. St. § 4972.) . . 131 

At the second meeting of creditors when 
due notice has been given, the whole fund 
in the assignee's hands, less necessary ex- 
penses, may be distributed 393 

A debt not proved until after order of 
distribution and designation of the day for 
making the dividend cannot share therein. 298 

Costs: Fees: disbursements. 

No fees are taxable as costs, and enti- 
tled to priority of payment, under section 
28, Act 1867, to notaries for taking proofs 
of debt 1268 

The assignee cannot be allowed any- 
thing in addition to disbursements and the 
commissions j^rovided for in Rev. St. § 
5100, except for services, and at the rates 
set forth in general order No. 30 of April 
12, 1875 958 

The register has no authority to allow 
extra compensation to the assignee, even 
after a vote by a creditors' meeting 43 



Page 

Attorney for bankrupt allowed for his 
services on approval of his bill by the as- 
signee, and certificate of the register that 
he had saved the estate considerable ex- 
pense 617 

Petitioning creditors may, on motion, be 
reimbursed their reasonable expenses in 
procuring the adjudication of bankruptcy. 537 

An assignee taking charge of a stock of 
goods in a store occupied by the bankrupt 
under a verbal lease held to pay rent only 
at the contract rate, and for the time he 
actually used the store 80 

Where the marshal took possession of 
the bankrupt's goods in a rented store, held, 
that the landlord was entitied only to rea- 
sonable compensation for use and occupa- 
tion, though he had demanded rent of the 
mar.shal, and asked him to vacate. ....... 229 

Discbarge — ^Proceedings to obtain. 

When a majority in number and value 
of the aggregate of both partnership and 
individual creditors who have proved their 
debts assent, a discharge should be grant- 
ed, though such majority of either class do 
not assent 779 

^■^ Proceedings in opposition. 

A creditor whose debt is provable may 
oppose the discharge of a bankrupt, al- 
though it has not been proved. 1010 

A specification charging willful false 
swearing in the bankrupt's examination 
must be proved beyond a reasonable doubt. 
Evidence of verbal admissions is not suffi- 
cient 663 

A specification in opposition that the 
bankrupt concealed the title to land is not 
sustained by proof of the omission of an 
equity of redemption from his schedule. . . 663 

On motion for leave to take testimony, 
the court will not pass upon the question 
whether the secret possession of property 
fraudulentiy assigned before the bankrupt 
act would amount to a fraud under section 
29 661 

Acts barring. 

The discharge is not prevented by trans- 
actions prior to the act. 663 

A stockbroker who is not a member of an 
exchange, and conducts business exclusive- 
ly through other brokers, is not a mer- 
chant or tradesman required to keep books 
of act'ount 901 

A fraudulent preference will prevent a 
discharge 752 

A conveyance made without concealment 
by the bankrupt to his wife more than 10 
years before the bankrupt act will not pre- 
vent a discharge, unless it appear that the 
property is held on a secret trust for him. .1010 

No act done in composition proceedings, 
though of the description of the offense 
mentioned in Rev. St. § 5110, cl. 8, can be 
set up against the discharge 785 

The omission from the schedule, of the 
names of creditors who did not intend to 
take dividends with trade creditors will not 
bar a discharge. .1275 

The absence of a certain note from the 
schedule hdd no ground of refusing a dis- 
charge, where it was doubtful if the as- 
signee had any interest therein, and there 
was no concealment 1010 

Scope and e&ect. 

A discharge under the terms of a composi- 
tion agreement, is a discharge by operation 
of law, and an indebtedness thus dischar- 
ged, is a sufficient consideration to support 
a new promise to pay. 131 

Frobibited or fraudulent transfers. 

A mortgage given to secure a prior loan 
by an embarrassed debtor, three months 
before his assignment, where there is no 
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reason to suppose that the debtor will not 
meet his liabilities, held not a fraudulent 
preference • 1171 

A prior agreement to give security, to 
support a mortgage, must have been suffi- 
ciently definite and specific to have been 
enforceable in equity 1171 

A mortgage given for a loan whose execu- 
tion the lender has unlawfully delayed 
stands as if executed at the time agreed . . 624 

A mortgage given to secure a loan made 
in good faith to one known to be insolvent 
is valid. (Act June 22, 1874, § 11.) 624 

A deed of property executed in pursuance 
of a decree of a state court by the bank- 
rupt, who had misappropriated trust funds, 
which had been finally invested in such 
property, is not avoided by his bankruptcy..l097 

The pendency of proceedings in bankrupt- 
cy is sufficient constructive notice to all 
grantees of property proceeding from the 
bankrupt 834 

A mortgage given by an insolvent is void 
if the mortgagee has reasonable cause to 
believe in the insolvency 58 

A mortgage given to raise money with 
which to prefer a creditor is within clause 2 

of section 35 of the act of 1867 1 

A mortgage given by a retailer on his 
stock of goods, within four months of bank- 
ruptcy, to obta'n money with which to pre- 
fer a creditor, is void as against the as- 
signee if the mortgagee could, by inquirj', 
have discovered the purpose 1 

A mortgage of a stock in trade and of 
nearly all of the real estate of the debtor 
on the same day that a petition in bank- 
ruptcy was verified held made in contempla- 
tion of bankruptcy 854 

A payment to a creditor is. not fraudulent 
unless the debtor was insolvent, and intend- 
ed to prefer the creditor 752 

The intent to prefer is to be proven as a 
fact by direct evidence, or as the necessary 
ana certain consequence of other facts 
clearly proved 752 

Insolvency is a present inability to pay 
debts when due, even when there is sur- 
plus property more than enough to pay 
them at some future time 752 

A retransfer of property on default in 
payment of the purchase price, which was 
greatly less than the value, held invalid 506 

An assignment bv an insolvent for bene- 
fit of certain creditors held void where the 
assignee had good reason to believe that 
the assignor was insolvent, and contem- 
nlated bankruptcy. 244 

Suits and proceedings in relation to tlie 
estate. 

The assignee, representing the creditors, 
mav sue to set aside any act of the bank- 
rupt which under the general law is in 
whole or in part void or voidable as against 
creditors 506 

A sheriff who levies an execution upon 
and sells property of the bankrupt after pe- 
tition hied is liable to the assignee for the 
proceeds, though he pay them over to the 
creditor before receiving notice of the bank- 
ruptcy 345 

The fact that the sheriff had previously 
seized the property, and held it, or its pro- 
ceeds, under an attachment, will make no 
difference in the rule to be applied 345 

An objection by the assignee to a con- 
tract made by the bankrupt corporation 
with one of its officers will not be enter- 
tained in a court of equity, unless he offers 
to return the consideration received 318 

It is no defense to an action by an as- 
signee to recover a debt due the bankrupt 
that ~said debt has been claimed by the 
bankrupt as a set-off in a pending suit. . . . 314 
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The two-years limitation applies to suits 
by the assignees to collect debts and assets 496 

An action by the assignee of a bankrupt 
bank, to recover counsel fees paid, with- 
out authority, by third persons acting as 
liquidators under a state law, is barred in 

two years 424 

In an action by the assignee of a corpo- 
ration to collect unpaid subscriptions to 
stock, evidence of misrepresentations by an 
agent of the corporation at the time of sub- 
scription, is inadmissible. 259 

Revie-w. 

Proceedings for review instituted nearly 
five months after the discharge was grant- 
ed held unreasonably delayed, where the 
bankrupt, on the faith of the discharge, 
aided by friends, had resumed his former 
business 1040 

A proceeding in the district court to 
have proof of debt rejected, under Bev. St. 
§ 5081, held appealable to the circuit court, 
under section 4980 810 

Time for filing such appeal, proceedings 
to perfect the same, and motion to dismiss 
for irregularities 810 

On review the decision of the district 
court on a question of fact will not be re- 
versed unless it clearly appears that the 
court was in error 659 

Arrangement xritlL creditors: Composi- 
tion. 

Creditors who join a composition cannot 
complain of a payment to one of their num- 
ber to induce him to join out of a fund re- 
served, and not included in the schedule. .1229 

The bankruptcy court cannot enjoin- the 
enforcement of a judgment of the state 
court as being for a debt proved in a com- 
position proceeding. , ,. .1269 
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No action can be maintained on notes of 
an association issued in violation of law, 
and the issuance and circulation of which is 
made subject to a penalty by statute 403 

A bank which, in the absence of instruc- 
tions, surrenders to consignees bills of lad- 
ing attached to drafts, on the mere accept- 
ance of the drafts, is liable for a resulting 
loss 52 

A bank receiving a sight draft from 
another bank, with directions to return 
without protest if not accepted, held liable 
to the former bank where there was delay 
which it did not explain, during which the 
former bank paid the amount to the drawer 
on the faith of a letter from the drawee, 
stating that he had paid the draft 38 

The cashier of a national bank in Bos- 
ton held to have no authority to certify 
checks, either by usage or otherwise *54 

A person who allows a transfer of na- 
tional bank shares to be made to- him upon 
the Bank's books, though such transfer is 
made solely as security, succeeds to the 
liability of the prior holder 690 

The orivate banking institution known by 
the name of the Union Bank of Alexandria 
nad not, before it obtained its charter, any 
specific lien on the stock of its stockhold- 
ers 126G 

A national bank may take from a cus- 
tomer, as collateral security, the note and 
mortgage of a third person, and may fore- 
close the same if the borrower becomes in- 
solvent, and the personal security fails ... 57 

A national bank, being without auHiority 
to purchase or hold its own shares, cannot, 
bv a purchase and transfer, vest title in 
another 250 
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The indorsement of a note is a new, dis- 
tinct contract, which is governed by the 
law of the place where it is made, without 
regard to the law of the place where the 

note was made 907 

The indorsement is considered to have 
been made in the state in which the instru- 
ment is delivered to the indorsee, though it 

was written in another state • . . • 907 

By the law of Indiana, ordinary promis- 
sory notes are not governed by tJie law 
merchant - 907 

Acceptance. 

A bill of exchange may be accepted by 
the drawer's writing the word "excepted" 
upon it 314 

An acceptance takes effect from the *ilay 
that it is actually made, and does not relate 
back to the day of presentation 494 

An election by the holder to consider 
what passed on presentation of a bill as a 
nonacceptance is binding on him, as against 
other parties 494 

Negotiability. 

The indorsee of a promissory note not 
t)ayable to order, but expressed to be "nego- 
tiable at" a certain bank, may maintain an 
action against the maker in his own name. . 956 

Indorsement and transfer. 

Knowledge that a note was accommoda- 
tion paper will not prevent one who took 
the same in payment of an overdue note, or 
as security for a subsisting debt, from re- 
■covering thereon 583 

An indorsee in good faith of a note 
wrongfully diverted and transferred as col- 
lateral security for a precedent debt is not 
affected by equities existing between the 
original parties 1208 

Demand: Notice; Protest. 

On a bill payable a certain number of 
days after sight, the day of acceptance is 
excluded, and three days, of grace added. • 494 

T\'here the drawer of a bill, after it is 
drawn, gives the drawee notice not to pay 
it, presentation for acceptance and payment 
is waived 1273 

Demand of payment on the 5th of July 
of a note due on the lst-4th of July is too 
late to charge the indorser, and the insol- 
vency of the maker will not excuse the de- 
lay 1267 

A demand of payment on the third day of 
grace, after bank hours, and notice to the 
indorser and protest on the same day, are 
not too soon, if the note is in bank for col- 
lection, and the maker has been notified 
thereof; such being the usage of the banks 998 

Notice to the indorser is necessary unless 
he knew the maker to be insolvent at the 
time of the indorsement 817 

Wnere the parties live within two miles 
of each other, nine days' delay to give no- 
tice is fatal 817 

The protest of a foreign bill is sufficient 
if made in conformity to the law of the 
place where the dishonor occurred 1273 

Jlelease or discharge of indorser. 

The indorser is discharged where the in- 
dorsee gives time to the maker, either to 
pay the note or the mortgage secin'ing it. . 762 

A subsequent promise by an indorser to 
pay, made with full knowledge of his dis- 
charge, will bind him 817 

In Illinois the indorsee of a promissory 
note, the maker of which has been ad- 
judicated bankrupt, may proceed at once 
against the indorser 1202 

In Indiana, on all other instruments save 
those given to banks, the maker must be 
nrosecuted to insolvency, before he can 
have recourse to his indorser 762 
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In Pennsylvania the assignee of a note 
not under seal, containing a warrant to 
confess judgment, may sue in his own name 522 

No particular form of assignment is nec- 
essary. It is sufficient that the intent to 
assign appear 522 

A payee or indorsee of a bill in possession 
has a right to strike out subsequent in- 
dorsements, and recover against the drawee 
upon the special count, or give such bill in 
evidence under the money counts 1273 

In an action by the indorsee of a prom- 
issory note against the maker, plaintiff 
need not produce written evidence of the 
authority of the indorser's agent to in- 
dorse ; 341 

The mistake of arbitrators in making an 
award is not available as a defense to an 
action by the indorsee against the acceptor 
of a bill of exchange drawn for the amount 
of the award 314 

BILLS OF LADING. 

See, also, "Admiralty"' ; "Affreightment"; "Car- 
riers"; "Demurrage"; "Shipping." 

Pressure of one part of the cargo upon an- 
other is not a peril of the sea 982 

Damage by vermin during the voyage is 
not within the exception of perils of the sea 
or dangers or accidents of navigation. (Af- 
firming Case No. 17,401.) 288 

Damage from humidity of the hold, to 
soda shipped by an iron steamer from Liv- 
erpool to New Orleans, and transported 
through th© Gulf in the warm weather of 
early spring, lidd to be within the excep- 
tions of heat and sweating 7 

The exemption of damage resulting from 
leakage or breakage or from stowage, how- 
ever such damage may be caused, will not 
exempt from loss by negligence 1335 

The recitals, "shipped in good order and 
condition"; "quality, condition, and con- 
tents unknown"; "not accountable for 
breakage," — are only evidence of external 
condition, and the shipper must show that 
internal injuries were caused by the negli- 
geiice of the carrier 725 

The memorandum that casks of plumbago 
were loose when shipped casts the burden 
upon the shipper to show that the loss of 
plumbago from the casks was not caused 
by such loose condition . .1335 

Where it appears that the vessel encotm- 
tered an unusually violent storm, which ful- 
ly accounted for the damage within an ex- 
ception in liie bill of lading, the biu-den is 
on the shipper to show carelessness or neg- 
ligence on the part of the vessel, leading 
to the loss 1343 

The assignee of a bill of lading is unaf- 
fected by a usage between the consignor 
and carrier in reference to delivery, con- 
trary to the terms of the contract, of which 
he has no notice 1131 

BONDS. 

See, also, "Bail"; "Municipal Corporations"; 
"Principal and Surety"; "Railroad Compa- 
nies." 

Upon a bond conditioned to pay certain 
installments, an action may be brought up- 
on failure to pay the first installment 1146 

A township bond containing the state- 
ment that it is to be converted into a coun- 
ty bond, on certain contingencies, is not 
negotiable, and is open to defenses in the 
hands of any holder 142 

Fraud of the payee is no defense to nego- 
tiable bonds in the hands of innocent hold- 
ers for value, before maturity. 1067 
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BOTTOMRY AND EESPOIS'- 

DENTIA. Page 

No terms inserted in a bottomry by the 
master can make the owners responsible, 
beyond the value of ship and freight, for 
debts contracted for repairs and supplies. .1234 

Bond given for advances enforcedi though 
the claims to pay which the money was 
advanced were not all in fact paid 346 

The lender on bottomry is bound to show 
the necessity for the pledge of the ship 
and freight to recover on the bond 1234 

Construction and lejral effect of the terms, 
"loss," "average," and "salvage," in a bot- 
tomry bond S41 

BOITNID ARIES. 

See, also, "Party "Walls." 

Where the original corners and lines are 
established, they must control courses and 
distances. But courses and distances called 
for must govern where there are no estab- 
lished objects to control them 1324 

Public reputation, to prove boundaries, 
must be the reputation in the neighbor- 
hood, and not what particular persons 
said 1324 

BRIDGES. 

Congress has power to authorize, as a 
regulation of commerce, the building of a 
bridge across a navigable stream 341 

A bridge constructed across a navigable 
stream, as aiithorized by act of congress 
and the local legislature, cannot be en- 
joined as a public nuisance 341 

The federal circuit court has jurisdic- 
tion of a suit to restrain the building of a 
bridge across a navigable stream only so 
far as to inquire whether such building is 
in violation of the constitution or laws of 
the United States 341 

The history of the legislation of New 
York and of the United States in regard 
to the New York and Brooklyn bridge re- 
viewed 341 

A bridge company having an exclusive 
franchise to maintain a bridge may waive 
or abandon the same by its corporate act 
so as to bind its stockholders 412 

CARRIERS. 

See, also, "Affreightment"; "Average"; "Bills 
of Lading"; "Charter Parties"; "Demur- 
rage" ; "Shipping." 

Printed conditions of a ticket inconsist- 
ent with a valid oral contract of carriage 
are not conclusive against the passenger. . 838 

Punitive damages are recoverable where 
a husband and wife who have contracted 
for the exclusive use of a stateroom are 
forced to receive another male passenger 
therein 838 

The disappointment and irritation of a 
husband, and the discomfort and suffering 
of his invalid wife, resulting from assign- 
ing them to separate staterooms, in viola- 
tion of the contract of carriage, are ele- 
ments of damage 838 

Shipping receipts held to constitute 
through contracts, by which the carrier 
was liable for the proper transportation 
of the articles beyond die line of its own 
road ni31 

A forwarding carrier who pays past 
freight charges, according to usage, may 
recover the amount from the consignee — 609 

Where such forwarding carrier has no 
connection with the previous carriers, it is 
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not liable for damage to the goods while 
in its possession CO^ 

A shipper of lard in the summer months 
takes the risk of damage occasioned by the 
excessively hot weather, unless some neg- 
lect or fault can be charged upon the ves- 
sel, contributing to the loss .1343 

The fact that cases of goods were in 
good order when received, and broken 
when delivered, easts the burden on the 
carrier to show how the injury occurred. . 725 

Evidence showing that the injury would 
not have resulted in the common course of 
events, with proper care, in the absence 
of explanation, proves it to have been 
caused by negligence 725 

Shippers of merchandise, of large ex- 
perience, in the absence of evidence to the 
contrary, are presumed to use the best 
method of packing the same for the par- 
ticular kind of carriage 725 

The carrier has the burden of showing 
due diligence and proper care to avoid the 
accident, and that it was unavoidable, to 
avail himself of the exceptions of "dangers 
of navigation" oSl 

Contracts limitiiig the common-law lia- 
bility of the carrier are to be strictly con- 
strued in favor of the shipper 23 

A notice stamped on the bill of lading, 
"Not responsible for rust, breakage," etc., 
and a statement by the receiving clerk to 
the same effect, do not make a specific con- 
tract limiting the carrier's liability. ...*... 136 

A person employed to construct glass 
cases and superintend their shipment can- 
not bind the owner by a contract limiting 
the carrier's liability for loss from break- 
age 136 

Gross negligence in the stowage of glass 
cases will render the vessel liable, thoxigh 
liability for breakage was expressly ex- 
cepted 136 

Officers of a vessel, who know the con- 
tents of certain boxes to be glass cases, 
are guilty of gross negligence where they 
fail to observe every precaution necessary 
to insure lieir safe stowage and safe de- 
livery 136 

A contract releasing the carrier from 
damage from "leakage or decay, chafage 
or breakage, or from any other cause not 
the result of collision of trains," etc., Tidd 
not to apply to loss by fire while the goods 
were stored in the carrier's warehouse. ... 23 

Carriers ojf live stock must provide ac- 
commodations whereby the stock can be 
safely and properly kept and cared for 
until a delivery can be made to the con- 
signee according to the terms of the ship- 
ment r *1131 

CHARITIES. 

A religious corporation created under 
Act Pa. April 6, 1781, takes the title as 
trustee fgr the heir at law of the testator, 
who devised certain lands to it in trust 
for uses that were void 329 

The statute of mortmain (9 Geo. II. c. 
39) has never been in force in Pennsyl- 
vania 329 

CHARTER PARTIES. 

See, also, "Admiralty"; "Affreightment"; 
"Average"; "Bills of Lading"; "Demurrage"; 
"Shipping." 

The master cannot keep the goods 
shipped, and refuse to sign a bill of lad- 
ing to the order of the shipper, irrespec- 
tive of his orders from the charterers, or 
the contract between the shipper and his 
vendee 346 
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Under a charter stipulating that demur- 
rage shall be paid day by day, and that 
the master shall sij?n bills of lading, the 
master must sign bills of lading, though 
demurrage is due and unpaid 477 

In an action on the charter party, to 
compel the master to sign bills of lading, 
libelant can recover only the actual ex- 
penses incurred and rendered necessary by 
Sie master's refusal - ■*^* 

The master of a vessel, who charters her 
for a specific term under an agreement to 
furnish her with all stores, is alone re- 
sponsible for supplies furnished by one 
chargeable with notice of such charter 
party 90.) 

Risk of loss by fire devolves on the chsir- 
terers, where they covenant to return the 
vessel in like good condition, ordinary 
wear and dangers of the sea excepted. ... 83 

A charterer who assumes risk by fire is 
liable, in case of loss thereby, only for the 
excess in value over insurance money re- 
ceived by the owners Sd 

The ship is not liable for damage to 
cargo bv stevedores selected as agents of 
the shippers under a special clause in the 
charter party. (Affirming Case No. 17,- 
461.) 288 

Vessel Md not liable for damage to car- 
go in lower hold from leakage from casks 
of lard stowed between decks, and shipped 
in almost a liquid state, where the char- 
terer agreed to pay all damages caused by 
' such, leakage 890 

CHATTBIi MOHTGAGBS. 

Where the right of reconveyance on de- 
fault of payment of purchase price is re- 
served on a sale of property, the convey- 
ance will be construed as a mortgage 506 

Properly subsequently acquired may be 
bound bv the provisions in the mortgage 
to that efEect, as against other creditors. . , 527 

Qusere as to the effect of provisions as 
to subsequently acquired property, as be- 
tween incumbrances of different date 527 

The parties may agree that the posses- 
sion and use of the mortgaged chattels 
shall be retained by the mortgagor until 
condition broken 527 

In Nevada a chattel mortgage is void 
as to creditors, unless immediate posses- 
sion of the mortgaged property is taken 
and retained by the mortgagee 781 

A mortgage is fraudulent and void, as to 
creditors, if the mortgagor is allowed to 
remain in possession of and sell and traffic 
with the goods as his own 781 

A mortgage on a stock of goods can only 
be prima facie fraudulent as being out of 
the usual and ordinary course of business, 
and its validity may be established by 

proof 711 

■ In Indiana an unrecorded chattel mort- 
gage, where the property is not delivered 
to the mortgagee, is absolutely void, as 
against the assignee in bankruptcy of the 
mortgagor 711 

In New .Jersey a chattel mortgage is 
good against subsequent creditors from the 
time of filing 322 

A statement which notifies creditors of 
the extent of the mortgagee's lien is suffi- 
cient to accompany the refiling of the mort- . 
g.Tge 322 

Until March 19, 1839, there was no law 
in Arkansas requiring chattel mortgages to 
be recorded. If recorded prior to that 
time, the record was not notice, but tended 
to give publicity and repel fraud 86 

The filing by the mortgagor of a volun- 
tary petition in bankruptcy is "an attempt 
17FED.CAS.— 86 
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to sell." within the meaning of the pro- 
vision giving the right to take possession. . 711 

The practice on foreclosure is, by inter- 
locutory decree, to allow until the next 
term to redeem, and, in default of redemp- 
tion, to then foreclose by final decree bar- 
ring redemption 86 
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See, also, "Admiralty"; "Pleading in Ad- 
miralty"; "Practice in Admiralty"; "Towage." 

Xature of liaTiility — Contributive fault. 

In determining the question of fault, 
with a view of fixing the liability, the prox- 
imate cause of the injury must be regarded 399 

Damages for an injury to a vessel moored, 
by the rubbing by a vessel lying alongside, 
caused by a collision with a third vessel un- 
der way, may be recovered against the col- 
liding vessel 940 

To recover of the vessel moored along- 
side, she must be shown to have been in 
fault 940 

A tug will not be held in fault for her 
engine's catching on the center, whereby 
she drifted towards rocks, and, in trj"ing to 
get away, collided with a floating bath 
house 951 

In case of inevitable accident each ves- 
sel bears its own loss 1251 

■ Where measures of precaution have been 
neglected which would have rendered the 
collision less probable, it is no excuse that 
it could not have been prevented at the 
moment it occurred. 1319 

The tug is not responsible for a collision 
with the tow, which has gone adrift and 
is in great peril, while attempting to save 
her crew, where not guilty of gross negli- 
gence 126 

Rules of navigation. 

,A rule of supervising inspectors adopted 
before but not promulgated at the time of 
a collision licid not applicable thereto 1160 

Ijocal inspectors cannot release a vessel 
from the obligation to carry colored lights . 209 

Suction of water from passing vessels is 
one of the natural incidents of navigation 
which a tug with a tow must guard 
against 602 

Between sail vessels. 

Where both vessels' are sailing free on 
different tacks, the one on the port tack 
must keep out of the way of the one on 
the starboard tack 552 

As between a vessel sailing free and one 
closehauled, the latter must keep her course 555 

A vessel closehauled on the privileged 
tack has the right to suppose that the oth- 
er is performing her duty in keeping a look- 
out, and will avoid her 758 

Where a hail from the vessel on the 
privileged tack was not heard on board the 
other, held, that the collision was caused 
by the absence of a lookout 758 

Vessels sailing, one within seven points 
of the wind, and the other two points free, 
are neither closehauled 552 

Where neither vessel is closehauled, and 
are upon different tacks, both must sea- 
sonably port their helms, under rule 16, 
when approaching and in danger of colli- 
sion 552 

The vessel which does not seasonably 
pox"t her helm will be held solely in fault 
where the other seasonably ported her 

helm 552 

BetTyeen steam and sail. 

The steamer must take all proper pre- 
caution for avoiding a sail vessel approach- 
' ing from a direction involving risk of col- 
t lision 1165- 
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In case of a sail vessel beating to wind- 
ward, the steamer must anticipate her go- 
ing in stays for another tack when proper 
to do so 170 

Setween steam vessels. 

Supervising inspectors' rule 1 does not au- 
thorize one steamer to dictate to another a 
departure from rule 13, requiring them to 
pass port to port. But it authorizes and 
makes binding a signaled agreement to de- 
part from the rule 427 

A steamer claiming protection, under an 
alleged agreement to depart from the rule, 
must show a proposition to that effect by- 
proper signals in time to be acted on with 
safety, and that it was understood and ac- 
cepted 427 

A steamer will be held in fault for not 
taking the course indicated on her exchange 
of signals with another steamer, and the - 
latter will not be held in default for keeping 
up her speed 451 

That a steam propeller did not carry her 
mast light at proper elevation, and had no 
colored lights, will not prevent recovery, 
where the colliding steamer was traveling 
at great speed, and ^ad no lookout, and her 
pilot would not have seen colored lights, 
and did see the mast lisrht 209 

Overtalring vessels. 

An overtaking vessel beating in the same 
direction with the vessel ahead is bound to 
anticipate the coming aboxit of the latter 
when she has run out her tack 1310 

An overtaking steamer in the Bast river, 
though her stem is ahead of that of the 
other steamer when they reach Hell Gate, 
must give way or be liable for a resulting 
collision 1160. 1164 

Overtaking vessel held liable for a col- 
lision with a heavy barge towed alongside a 
steamer which broke her stem line on 
sheering on meeting a cross tide and 
grounding 1339 

Vessels moored, etc. 

A canal boat moored at a dock by order 
of the harbor master is lawfully there, 
though it be at a narrow place in the river 602 

In case of collision with a vessel moored, 
the presumption of wrong is against the 
moving vessel 399 

Ordinary care under such circumstances 
will not protect the boat which commits 
the injury from responsibility 399 

There is almost a conclusive presumption 
of fault in a steamer which runs into a ves- 
sel at anchor in a harbor, in a proper place, 
and with proper lights 29 

Tugs and to-ws, 

A tug having vessels in tow, when meet- 
ing a sailing vessel, is subject to the rules 
applicable to ordinary steamers 1136 

A tug in swinging an elevator in tow in- 
to a slip is charged with the duty of avoid- 
ing a barge rightfully moored to the end of 
the pier with stern projecting. 1307 

River and harbor navigation. 

A tug working at a vessel aground in the 
channel of the St. Clair flats must give 
way to passing vessels, though it requires 
a temi)orary suspension of her efforts; and 
the master of an approaching vessel may 
rely upon her observance of such duty 1156 

A steamboat will be held liable for a col- 
lision between two vessels properly secured 
at a pier, caused by her swells, where she 
passed unnecessarily near at high speed. . 830 

A steamship will be held liable for so 
coming into her pier as to touch vessels ly- 
ing at the second pier away 1271 

There is no general obligation requiring 
vessels navigating rivers to keep to the 
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right of mid-channel. No such custom is 
proven in respect to the St. Clair flats .... 427 

Speed: Fogs. 

Risk of collision, requiring reduction of 
speed, exists whenever vessels are so near 
that a collision might result from any de- 
parture from the rules 427 

A steamer ascending a channel at S^ 
miles an hour, and one descending at 14^ 
miles an hour, both condemned for excess- 
ive speed 427 

Seven or eight miles an hour is excessive 
speed for a steamboat towing barges at a 
dangerous point on the Mississippi 426 

Steamboats on the Mississippi are in 
fault for running in a fog without sound- 
ing the whistle at intervals not exceeding 
two minutes 426 

A steam tug is not required by the super- 
vising inspectors' rules to sound her fog 
whistle while running in a fog; but it may 
be her duty under general principles of ad- 
miralty law 773 

There is a fog, within the meaning of 
Act April 29, 1864, requiring sailing ves- 
sels to sound a fog horn, whenever the 
weather is so thick that the horn would be 
heard further than the ordinary signal 
lights could be clearly distinguished 646 

ZLiglits: Signals, etc. 

Sailing vessels are not bound to have 
lights suspended in the nighttime 1345 

laoolconts, officers, etc. 

A tug having only a mate and wheelsman 
on deck is insufficientiy manned. A look- 
out is absolutely necessary 1136 

It is inexcusable negligence for a large 
passenger steamer on Long Island Sound, 
at night, to have no lookout save the pilot 
in the pilot house 209 

Absence of a pilot from a steamer navi- 
gating a narrow channel is prima facie a 
fault 427 

Absence of a lookout is immaterial if the 
ofiicer of the deck has all the information 
a lookout could give him 427 

A custom not to keep a lookout will not 
be given any weight 75S 

Particular instances of collision. 

Between pilot boat and schoonei*, where 
the former was held in fault for failure to 
exhibit a light while lying to, and for want 
of a competent person on deck lOS 

Between steamer and skiff, where the 
steamer was held solely at fault 363 

Between bark becalmed without colored 
lights and steamer, where both were held 
in fault 1251 

Between steamer and vessel in anchor in 
fog, where both were licld in fault, the 
former for too great speed, and the latter 
for absence of bell or fog horn 840 

Between boat in tow astei-n and schooner 
drifting with tide in light wind, where tug 
was held in fault for not keeping out of the 
way 928 

Between steamer and schooner, where 
both were held in fault, the former for im- 
proper maneuver, and the latter for failure 
to sound a fog horn 646 

Between steamer and schooner which had 
proper lights burning, and did not change 
her course, where the steamer was held 
solely in fault 206 

Between steamers in Hellgate, where the 
overtaking vessel was held in fault for not 
giving way when abreast of the other 1160 

A bark drifting from her anchorage 
against another anchored vessel held liable, 
in the absence of sufficient evidence that 
the drifting was by inevitable accident 272 

Procedure. 

A forfeiture incurred by a transfer of an 
interest in the injured vessel to an alien, 
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T)ut not judicially declared, does not pre- 
vent him from joining in the libel 1136 

The fact that the owners of a vessel in 
possession have placed the title temporarily 
in another, to secure moneys borrowed to 
pay her purchase price, will not prevent 
their maintaining a libel for collision 168 

A boat licensed as a towboat, and having 
no license to carry passengers, does i:ot vio- 
late the navigation laws by carrying a 
single passenger, so as to losfe her redress 
for an injury done her in a collision. ..... 773 

It is no defense that the vessel injured 
WPS engaged in the coasting business with- 
out a license 209 

The fact that a pilot boat is cruising off 
her station is no defense to a libel against 
another pilot vessel for a collision 168 

The libel must narrate the particular 
facts and circumstances which caused the 
disaster • 555 

Vi nere the answer admits that the vessel 
.and cargo "were sunk and lost," libelant 
may prove value without showing that she 
could not be raised 208 

The ownership of a boat, in making out 
a prima facie case, may be proved in the 
same manner as any other chattel ........ 984 

Libelant must show freedom from con- 
tributing frfult 168, 1345 

The absence of lights and a lookout puts 
the party presumptively at fault 555 

The testimony of one who saw the colli- 
sion from the land is entitled to greater 
weight than that of those on the moving 
vessels 552 

"Weight and sufficiency of evidence of 
persons on moving vessels 1165 

Testimony of officers and crew as to the 
number of whistles blown by their own ves- 
sel is to believed as against an equal num- 
ber of witnesses on the other vessel 427 

The positive testimony of witnesses to 
their own acts, at the time of a collision, is 
entitled to outweigh the opinions and be- 
liet of out-numbering witnesses who judged 
of such acts from the opposite vessel. .. .,.1345 

The master and crew of a vessel are com- 
petent witnesses for the owner of the vessel 
in a cause of collision 1345 

One party may call as witnesses persons 
who were on board the vessel of the other 
party 646 

On a libel for collision of a steamer with 
a small boat, where it was alleged that the 
steamer was 200 or 300 feet away when 
seen, held that, as the small boat had time 
to get out of the way, there could be no 
recovery 478 

A libel against a schooner for collision 
with a steamer dismissed where it appeared 
that both were properly manned and car- 
ried proper lights, and there was no pre- 
ponderance of evidence that the schooner 
•changed her course 61 

In case of mutual fault, costs will be re- 
fused both parties 1251 

Tlnle of damages. 

Damages adequate to the full recom- 
pense of the injured vessel will be awarded 
against the vessel in fault 1169 

Where a vessel sunk in a collision is sold 
as a wreck, the whole amount will not be 
allowed as a total loss where she is raised 
and repaired, but only the expenses and re- 
pairs and demurrage for loss of time 549 

Where it appears that the cargo of a 
sunken vessel was saved, freight money 
will not be allowed as damages, without 
actual proof of loss 549' 

That a part owner has received insurance 
as for a total loss is no reason why the en- 
tire value of the vessel should not be 
awarded, on a libel by the owners 208 
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The owners of the vessel may recover for 
cargo lost without joining the shippers as 
libelants ^08 

The value of a boat stolen from the mas- 
ter of the injured vessel was disallowed, 
there being no necessary or probable con- 
nection proved between the collision and 
the theft 1309 

Damages suffered by the injured vessel 
in the course of reasonable and proper ef- 
forts to save her are properly chargeable in 
the action for collision 1161 

The injury or loss of a portion of the 
cargo after the wreck, by the efforts of a 
third vessel to save it, does not exonerate 
the faulty vessel from liability for full 
damages 1165 

Damages caused by beaching the injured 
vessel are chargeable to the vessel in fault, 
where the master acted with reasonable 
skill and diligence after the collision 1309 

The cost of raising a boat and putting her 
on the ways to be examined is recoverable 
as an item of damage, though greater than 
her value when raised 1271 

Salvage expenses and charges necessarily 
paid in rescuing the vessel and cargo from 
nerils arising out of the collision will be al- 
lowed as damages 1169 

A bona fide adjustment by the parties 
will be accepted by the court as the proper 
mode of fixing the value of such services. .1169 

Tne commissioner's report of the amount 
of damages will be adopted in the absence 
of palpable errors or inadvertencies, 1169 

Compensation will be made for the loss of 
the use of the injured vessel while under- 
going repairs 773, 1161, 1169 

The highest rate of interest allowed in 
tlie state during the time of the detention 
of the vessel undergoing repairs upon her 
value allowed as damages for her detention 984 

No damages can be recovered for the de- 
lay of barges in tow of the injured vessel 
where the libel does not state to whom they 
and their cargo belonged 773 

The expense of putting in a new mast 
cannot be allowed where the injured mast 
as repaired stood the remainder of the sea- 
son, and it did not appear but that it would 
have continued serviceable 602 

Interest should be allowed on the dam- 
ages from the day on which the injury 
happened until the day when judgment is 
rendered 773 

Revision of damages. 

In case of mutual fault, or where the 
fault cannot be determined, the damages 
are equally divided between the vessels, 
without regard to the difference of their 
values 1251 

The rule of mutual contribution is not 
applied where the collision was the result 
of physical cause, for which neither vessel 
is to blame: but in such case each vessel 
must bear her own loss 940 

Where a vessel is injured by the joint 
negligence of two vessels, the damages 
must be apportioned between them 602 

Review. 

The amount of the allowance, unless 
strikmgly out of proportion to the dam- 
age, will not be interfered with where the 
principle adopted was the correct one 1161 

COMMOM" LAW. 

The decisions of the English courts prior 
to the Kevolutionary War are of binding 
force on the Virginia courts 1013 



Compromise. 



See "Bankruptcy' 
Disenarge." 



'Payment"; "Release and 



1364 



INDEX. 



COWSTITTJTIOSrAIi LAW. 

Page 

It is doubtful whether state laws relat- 
ing to weights and measures can have any 
validity, though congress has never exer- 
cised its power of regulation 254 

The inhibition against laws impairing the 
obligation of contracts does not apply to 
federal legislation • 263 

A state legislature has no power, by re- 
pealing a municipal charter, to invade the 
rights of creditors 407 

The state legislature cannot take away 
the right of the holder of a county bond, 
which existed when the bond was made, 
to sue the county thereon, by prescribing 
a different remedj' for collection of such 
bond 1209 

It is competent for a state legislature to 
give a right of action on contracts which 
were prohibited at the time they were made 403 

A state law prohibiting a sale on execu- 
tion unless the property will bring two- 
thirds of the valuation affixed to it by three 
householders is void as to contracts made 
before its passage, but valid as to all others 679 

Act N. Y. Peb. 11, 1824. imposing pen- 
alties for neglecting to report passengers 
brought from foreign countries into the 
port of New York, is within 'the police 
power of the state 406 

The right of the states to make inspec- 
tion laws is subject to the paramount right 
of congress to regulate loreigii and inter- 
state commerce, and an impost on imports 
or exports is void, if in excess of what is 
absolutely necessary for executing such in- 
spection laws 1302 

Congress is the proper authority to de- 
cide whether a charge or duty is or is not 
excessive ••••»• 1302 

A state tax upon locomotives, passenger 
and freight cars, etc., being an expedient 
for raising revenue, is unconstitutional, as 
interfering with commerce between the 
states 458 

Act March 2, 1867, validating punish- 
ment of certain offenders, and protecting 
from civil pi'oeess persons striving, under 
executive orders, to suppress the Rebellion, 
held ex post facto as to the former provi- 
sion, but valid as to the latter 1030 

The term "ex post facto" does not apply 
to acts of a civil nature 440 



COISTTEMPT. 

The power to discharge or to remit the 
sentence in the case of a person committed 
to prison until payment of a fine, imposed 
as a punishment for contempt in violating 
aii injunction, falls within the pardoning 
power vested in the president 968 

The court cannot discharge such person, 
on the ground that he is unable to pay the 
fine, until the president has disclaimed the 
power to relieve by pardon 968 

The fact that the amount of the fine, in 
the order impiosing it, was directed to be 
paid to plaintiff in the injunction suit, to- 
wards the reimbursement of his expenses 
in the attachment proceedings for the con- 
tempt, does not take the case out of the 
pardoning power of the president 968 



CONTrKPCTAlS^CE. 

Cause continued at defendant's request, 
where, at the last calling for trial, the is- 
sue is not made up, and no rule to plead 
has been laid 769 

An allegation of surprise will not prevail 
when made by plaintiff who pressed a 
trial 1059 



Pase 
Continuance not granted because a com- 
mission to examine a witness is not re- 
turned, unless the materiality of the wit- 
ness be shown by affidavit. 769 

COWTRACTS. 

See, also, "Assumpsit"; "SaJe"; "Vendor and 
Purchaser." 

The contract is governed by the law of 
the place where it was made or is to be 
performed 1254 

A contract made in one state, to be part- 
ly performed there, and partly in several 
others, is governed by the law of the place 
where it is made 754 

But conveyances and transfers of prop- 
erly subject to the local law, where re- 
quired to be made in performance of the 
contract, must be made in accordance with 
the lex rei sitae 754 

The repeal of a prohibitory act does not 
validate contracts made while the prohibi- 
tion was in force 403 

A contract made by telegraph is com- 
pleted when an acceptance of the propo- 
sition is deposited for transmission in the 
telegraph office 447 

A contract for material in "tons," held to 
call for 2,240 pounds, though the state has 
attempted to fix a ton at 2,000 254 

Construction of clause in contract in re- 
lation to forfeiture of payment for work 
done on abandonment of the contract 321 

A stipulation to pay for building a rail- 
road, partly in stock, one-half to be re- 
served until the contract was completed, 
held executory; and, on wrongful interrup- 
tion of the work, the covenantee was enti- 
tled to damages for the value of the stock. . 1122 

A contract will not be set aside upon 
charires of fraud and misrepresentations in 
procuring it, where a rescission would dis- 
turb many large and important transac- 
tions, except upon clear proof 754 

COPYHiaHT. 

The publisher of a newspaper who print- 
ed therein a piece of music which has been 
copyrighted is liable for the statutory pen- 
alty for infringement, of one dollar per 
sheet, although he knew nothing of the 
copyright, and copied the music from an- 
other newspaper 374 

A preliminary injunction to restrain pub- 
lication of a work alleged to be an infringe- 
ment will not be enjoined where defend- 
ant is able to meet any damages, and there 
are grave doubts as to the validity of plain- 
tiff's copyright, and of the infringement 
complained of 333 

CORPORATIOlSrS- 

See, also, "Banks and Banking"; "Insurance"; 
"Marine Insurance"; "Municipal Corpora- 
tions"; ''Railroad Companies." 

An exemption from taxation by charter 
must be expressly conferred, or must ap- 
pear by clear and necessary implication 
from the language used 458 

The payment of a bonus for a charter 
does not protect the grantee from taxation 
not expressly reserved therein. 458 

A subscription to stock muiit be presumed 
to have been made with a view to existing 
laws authorizing fundamental changes in 
the charter, and such changes may be made 
against the will of the minority holders. . . 930 

In the absence of laws existing at the 
time the subscription was made, no funda- 
mental changes in the charter can be made 
without consent of ail the stockholders... 930 
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The failure of a director to object to the 
adoption of a resolution by the board, at a 
meeUnff at which he was present, will not 
prejudice him, where such resolution was 
merely preliminary to submitting the ques- 

tion to a vote of the stockholders v6K} 

No consent of stockholders is necessary 
to the mortgaging of personal property or 
the assignment of patents by a New xoric 

manufacturing corporation.. -■•••■ •.• • '^^ 

The seal of a corporation, together \vitn 
the signatures of its proper offieei-s, raises 
a presumption that the deed was made 
with proper authority from the corpora- 

tion : :,: * • 'i' ^ 

Temporary embarrassment is not "jsoi- 
vencv," within Act N. J. April lo, ISib, 
§ 2, prohibiting insolvent corporations from 
making contracts • *,:•■•"' ^ 

A loan to a coiporation by a director 
thereof, and the giving of a mortgage to 
secure it, is not within the rule prohibiting 
a trustee to contract with himself in rela- 
tion to the trust property ;:•-•• "i 1' 

The fj'Ct that the money was obtained to 
pav debts for which the director was secu- 
ritV will not invalidate the mortgage 6Vi 

A sale of stock in the treasury to a trus- 
tee on credit approved by the board of trus- 
tees held a valid sale • ; • • • '^ 

The shareholder must examine his certih- 
cate. and ascertain his actual position and 
liability \-'\:"Vyi' 

Circumstances which make a sharehotaer 
liable for previously contracted debts, and 
effect of misrepresentations by agent p-"^"^* 

If a shareholder assumes the benefits and 
advantages of a partner, he cannot, when 
called upon to respond for the contracts of 
the corporation, deny his liability .xS^-t 

Though a subscription be obtained by 
fraud, the stockholder may waive it by as- 
summg its advantages • 1^^* 

Unpaid subscriptions to the capital stock 
of a corporation are assets applicable to the 
pavment of corporate debts, which the cor- 
porate authorities may call in for corporate 
purposes ; • • • 1,1 * 

But creditors cannot interpose unless the 
corporation is without other assets to meet 
its obligptions • ■ • • : • -m^ 

The assignee of stock is liable for the 
amount unpaid thereon, though he relied 
upon the representations of liis assignor 
and an officer of the company that tl»e 
stock was fully paid for lllo 

The ownership of stock does not give the 
stockholder any legal estate in the property 
of the corporation 75" 

A stockholder cannot sue in equity for 
relief against an injury done or threatened 
to the- corporation in which he is a stock- 
holder, without averring that the corpora- 
tion or its officers are derelict in their 
duties 759 

A corporation which has a legal exist- 
ence in any one, state can sue in the fed- 
eral courts of any other state. It is not 
necessary that it be a corporation created 
by the laws -of that state 1228 

A corporation cannot be made a party to 
a civil suit in a circuit or district court, 
by original process, in any other district 
than a district of the state by which it was 

created ,••**•-• •'■■'■'^^ 

A person who has taken a loan from a 
corporation, made in violation of its char- 
ter, or his surety, cannot set up in defend 
the want of power in the company to make 
the loan 1081 

COSTS. 

The plaintiff in a patent suit is entitled 
to costs (Act 1836, § 14), on a verdict in his 
favor, whether the recovery is nominal or 
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compensatory, and regaraless of the action 
of the court in respect to increasing dam- 
ages .- • S' 

The prevailing party in admiralty suits 
is prima facie entitled to recover costs. 
But costs are awarded in the sound discre- 
tion of the court •.• S98 

Where the balance due for wages is 
small, and the seaman failed to demand it 
of owner or master, costs will be denied 
him in a suit therefor. ■*• ' 898 

A tender of the amount due, and costs, 
will throw costs upon libelant 548 

The circuit court may, by general rule or 
special order, in a particular case, require 
narties to file printed briefs, the reasonable 
cost of printing which may be taxed as a 
disbursement against the losing party... .1290 

COURTS. 

See, also, "Admiralty"; "Bankruptcy"; "Equi- 
ty"; "Justices of the Peace"; "Maritime 
Liens"; "Removal of Causes"; "Rules of 
Court." 

Comparative antliority o£ federal and 
state courts: Process. 

A federal court will not stay proceedings 
in a cause of which it has jurisdiction, and 
in which the complainant is entitled to 
some relief, although the subject-matter of 
the controversy is in the hands of a re- 
ceiver of a state court; but the federal 
court will do nothing to disturb the receiv- 
er's possession 

Federal courts — JTirisdiction in general. 

All federal courts inferior to the supreme 
court exercise only such jurisdiction as is 
given by law; but, after the jurisdiction 
is designated, they take cognizance of all 
matters within its scope without special 
appointment of law 232 

The jurisdiction of the federal courts can- 
not be enlarged, diminished, or affected by 
state laws 1209, 1259 

A foreign insurance company may sue in 
a federal court, regardless of state statutes 
forbidding such companies to resort there- 
to 218 

Original jurisdiction may be conferred by 
congress upon the federal circuit courts by 
the removal Into them from the state 
courts of cases arising under the constitu- 
tion and laws of the United States and 
treaties 1061 

A federal court has no jurisdiction to en- 
join the erection of a bridge, authorized by 
a state legislature, over a navigable river 
wholly within the state 412 

"i he federal circuit court may^ in a proper 
case, enjoin agents or officers of the state, 
though the state is the real party in inter- 
est 1017 

Unless a party has a right to sue in the 
local courts, he cannot sue in the federal 
courts • • • • 759 

Neither under the bankrupt act of 1867 
nor by Act June 1, 1872, § 6, in respect to 
attachment of property, can a civil suit 
be brought by original process in the fed- 
eral court in any other district than that of 
which defendant is an inhabitant, or in 
whi^h he is served with process 12o9 

Where necessary to the exercise of its 
jurisdiction the federal c6urt will issue the 
proper process to bring the matter before 

the court • -lOol 

Objection to the jurisdiction may be 
taken bv motion, and* is not waived by sub- 
sequentiy pleading to the merits 1259 

. Grounds of jurisdiction. 

To give jurisdiction on the ground of par- 
ties it must appear affirmatively that com- 
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plainants are not citizens of the same state 

with defendants 153 

The jurisdiction of the circuit courts on 
the ground of citizenship is confined to 
cases where the suit is between a citizen 
of the state where the suit is brought and 
a citizen of another state. (Act 1789, § 11.) 559 

It is conclusively presumed that if a cor- 
poration has a legal existence in a state, 
its corporators are citizens of the same 

state 1228 

The fact that a corporation holds char- 
ters from other states will not prevent the 
circuit court of the state where it was cre- 
ated taking jurisdiction of a suit against 
it by nonresidents 458 

Federal jurisdiction is not lost in a suit 
between citizens of different states, merely 
because there may be found in it, as neces- 
sary parties, one or more defendants of the 
same state with the plaintiffs or some of 
the plaintiffs ; 1239 

In a suit by a citizen of another state 
against a corporation of the state, service 
of process, within the state, on a joint de- 
fendant, who is a citizen of a third state, 
gives the court jurisdiction over him 930 

Where the writ is returned non est, etc., 
as to a defendant whose citizenship is not 
averred, his joinder will not oust the court 
of jurisdiction 836 

An assignee of a chose in action may sue, 
if the original holder could have done so, 
although some intermediate holder was a 
citizen of the same State with defendant. . 290 

A federal court has no jurisdiction mere- 
ly because one party is a United States 
consul at a foreign port 425 

The citizenship of a corporate party need 
not appear in the caption of the petition. 
It is sufficj^t when the facts are averred 
in the body thereof 243 

An allegation that plaintiff is a subject 
of a foreign power does -not confer jurisdic- 
tion, as he may still be a naturalized cit- 
izen £58; contra, 403 

The circuit court has no jurisdiction, on 
the ground of the subject-matter, of a suit 
to enforce a license granted under a patent, 
or a. suit to set it aside on the ground that 
the patent is void 153 

The circuit courts have jurisdiction of all 
actions brought by or against national 
banks without regard to citizenship or the 
ainount involved 522 

Tne damages laid in the declaration give 
jurisdiction as to the matter in dispute 999 

The damages laid in the writ, and in 
the plaintiff's affidavit, are equally con- 
clusive, as to the amount in controversy, 
for the purposes of jurisdiction 999 

Circuit courts. 

The ■actual jurisdiction of the circuit 
courts is governed by the judiciary act, and 
not by the broader terms of the constitu- 
tion --559 



The circuit court in New York has no 
jurisdiction of a suit by a citizen of New 
York and a citizen of Georgia against a 
citizen of Massachusetts 559 

Adjuiuistration of state laws. 

The construction given by the highest 
court of the state to a state statute is bind- 
ing on the federal court 105 

The federal courts are bound to follow 
the latest decision »of the state court, 
though it renders invalid a contract valid 
under the decisions of state court when 
made 503 

As to general principles of law the fed- 
eral courts are not bound by the decisions 
of the state courts 567, 1082 

The court will follow the construction of 
a state statute as given by the supreme 
court of the United States, rather than a 



later construction given by the highest 

court of the state 1263 

Xiocal cotirts. 

In actions sounding in damages, those 
claimed in the declaration, and not those 
awarded by the jury, give jurisdiction,. .1036 

CKEMnSTAIi LAW. 

See, also, "Arrest"; "Bail"; "Extradition"; 
"Grand Jury"; "Habeas Corpus"; "Wit- 
ness." 

The Great Lakes are not "high seas" 
within the meaning of .-xct Julv 29, 1850, 
punishing the burning of vessels '. 300 

CUSTOM ANJy USAGE. 

A usage for wharfingers to accept goods 
arriving at their wharves, as agents for the 
consignees, would not be valid 273 

CUSTOMS DUTIES. 

Hates of duty. 

Crape veils, made of silk, are presump- 
tively embraced within the term "silk 
veils,' unless commercially known as dis- 
tinctive articles 833 

Linen lusters, camlet lusters, toile du 
nord and lusters composed of linen and 
cotton, held dutiable as manufactures of 
cotton not otherwise provided for (Act 
July 30, 1846), under the rule of construc- 
tion provided by Act Aug. 30, 1842, § 20. . 770 
Invoice: Entry: Appraisal. 

Both "draft" and "tare" are allowable on 
sugar imported in bags, and subject to 
duty by weight. (Act March 2, 1799, § 
58.^ 
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A separate freight paid from Canton to 
Manilla, where the cargo was transship- 
ped, cannot be added in ascertaining dutia- 
ble value. Contra as to other charges at 
Manilla 289 

Under Act Aug. 30, 1842, § 16, the value 
of the goods at the time of their purchase, 
and not that at the time of their exporta- 
tion, is the dutiable value.... 772 

Under Act JIarch 3, 1851, goods are to be 
appraised as at the time of their exporta- 
tion 824 

The 20 per cent, penalty for undervalua- 
tion (Act July 30, 1846, § 8) is not limited 
to cases where an entry has been made, or 
where the importer, on entry, has added 
to the invoice cost or value 824 

Act March 3, 1851, § 1, varies Act July 
30, 1846, § 8, only so far as concerns the 
period of time for valuing imports 824 

The rates of commissions to be charged 
to goods to make up their dutiable value 
(Act Aug. 30, 1842, § 16) must be ascer- 
tained in the same manner as* the value of 
tiie goods. The collector has no power to 
charge an arbitrary rate 999 

Payment: Protest. 

To recover back unascertained and esti- 
mated duties, which are to be afterwards 
liquidated, a protest is necessary; but it 
may be made at the time of final liquida- 
tion. (Act 1845.) 574 

The fact that the collector exacts duties 
in vfolation of instructions does not supply 
the want of a protest 574 

Violations of la-w: Forfeiture. 

Goods are imported and brought into 
the United States when brought within the 
limits of a port of entry with the inten- 
tion of unlading them there 483 

In a libel filed against a vessel to recover 
the penalty imposed by Act March 2, 1799, 
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for failure to enter goods on the stip's 
manifest, it is not neeessair to aver a 
prior seizure.- 479 

It is not an essential preliminary that 
the ship should have been seized, or that 
proceedings to recover the penalty should 
have been instituted against the master or 
owner personally .- • 479 

Burden of proof held not shifted to claim- 
ants on production of reports on file in 
tlie customhouse showing that a certain 
lot of goods seized were found on the ves- 
sel not entered on the manifest 483 

Where a forfeiture is remitted by the 
secretary of the treasury, pursuant to the 
statute authorizing him to do so, the cause 
of forfeiture is released, and any exac- 
tions based thereon are illegal .1045 

Customs ofiicers. 

The estate of a collector of customs is 
not entitled to fees or perquisites of the 
office accruing, after his death, from the 
official acts of his deputies GS 

BAMAGES. 

See, also, "Contracts"; ''Collision"; "Pat- 
ents." 

Damages may be given in the case of an 
injury "to a child from negligence, where 
there is no other substantial element than 
physical suflLering. 749 

"\Vhere a skill' was sunk in a collision, 
and libelant personally Injured, .the court 
allowed, as damages, the value of repairs 
to the skiff, and componstttion for loss of 
its use, the cost of libelant's cure, com- 
pensation for his sufferings and for loss of 
time, and compensation for permanent in- 
juries 363 

Compensation in damages for a perma- 
nent partial disability from personal in- 
juries an'ived at by the allowance of a 
sum equal to the amount of such income 
as the ordinary labor of the injured per- 
son would produce for one-third of his ex- 
pectancy of life according to the mortality 
tables 363 

Punitive damages are given for a per- 
sonal injury only where it was the result 
of willful misconduct, or of that reckless 
indifference to the rights of the injured 
person which is equivalent to an inten- 
tional violation of them 304 

In an action of covenant, plaintiff hav- 
ing been wrongfully prevented by defend- 
ants from completing the work, the meas- 
ure of damages is the difference between 
the price agreed to be paid for the work 
and what it would have cost plaintiff to 
complete it 1122 

DEATH. 

A person absent seven years without be- . 
ing heard from is presumed to be dead — 628 

In such ease death will be presumed to 
have occurred at the end of the seven years 561 

DEBT, ACTION^ OP. 

A declaration in debt in an action on a 
simple contract is bad if it allege that de- 
fendant "promised" instead of "agreed" 
to pay, for the action of debt is founded 
upon a contract 177 

DEDICATION". 

A plat of lands, made out, acknowledged, 
and recorded by the owner in conformity 
with the statute, operates as a sufficient 
conveyance of the streets and public 
grounds to the public use 1329 
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A plat made out and recorded in a dif- 
ferent county from where the land is sit- 
uate does not operate as a dedication 1329 

Deeds referring to a plat, but given be- 
fore the grantor acquired title, do not bind 
him, as an act of dedication 1329 

But an unequivocal recognition of the 
map after purchase would operate as an 
affirmance of the original intention of dedi- 
cation, and give it full force and effect. — 1329 

User for ^ years, to constitute a dedica- 
tion by prescription, must be shown to 
have been adverse, under some real or 
pretended claim or right, and exclusive. . ,1329 

DEED. 

See, also, "Acknowledgment"; "Boundaries"; 
"Vendor and Purchaser." 

Under Act 111. Jan. 24, 1831, a deed of 
land in Illinois is valid if executed accord- 
ing to the law of the state where it is 
made •. 694 

Act Va. Dec. 6. 1786, against conveying 
pretended titles, does not 'vacate the deed, 
as between the parties 365 

In the description of a tract of land, an 
omission to state the course in one call 
hdd to be supplied and rendered certain by 
the remainder of the description 884 

The words of the grant are controlled by 
the habendum 524 

A clause against the use, in payment of 
a husband's debts, of any part of land 
deeded to him for the sole and separate 
use of his wife, with limitation over on 
her death to him and her children, held 
not to apply after the fee passed to him. .1130 

If a deed purports to be made "for a 
valuable consideration," it is competent for 
a person claiming under it to give evidence 
of a money consideration 997 

A deed of 'bargain and sale only passes 
such estate as the grantor has, and can 
rightfully convey. 440 

The issue in tail, with assets, are barred 
by* their ancestor's deed of bargain, and 
sale, with warranty; and where other 
land descends, liable to a charge, it is as- 
sets pro tanto 440 

DEivrcmiiAGE. 

Demurrage is recoverable for unneces- 
sary or improper detention in loading or 
unloading, without an express stipulation 
therefor. 952 

The shipowner must await his turn for 
a reasonable time, to be determined by the 
ordinary volume and exigencies of trade at 
the place of discharge, where the custom 
prevails i.n the trade to unload in the order 
of arrival 952 

DEPOSITION. 

No notice is required where the witness 
resides over 100 miles from the place of 
trial, and the deposition is taken under 
the statute. (1 Stat- 88, § 30.) 86 

Notice to the adverse party or his /counsel 
need not be given where neither is within 
100 miles of the place of caption 365 

Notice of time and place of taking is 
necessaiy under ?. joint commission, but if 
the opposite party fails to join, and the 
commission issues ex parte, notice is not 
necessary 86 

Service of notice to take may be made 
by leaving a copy at the party's dwelling 
house, with a free white person resident 
in the family 86 

The probate court of Mississippi being 
a coxirt of record, and possessing a seal. 
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the judge thereof is authorized to take dep- 
ositions, under the statute 86 

A joint commission to take a deposi- 
tion must be executed by all the commis- 
sioners, though the commissioner named 
by the adverse party, after proceeding 
some length in the examination, witiidrew, 
and refused to complete it 993 

The magistrate need not certi:fy that he 
was not of counsel for either of the parties, 
nor interested in the suit 365 

A deposition before the mayor of a city, 
under the act of congress, is sufficiently 
certified "as taken in pursuance of the 
act," though it be not stated that the wit- 
ness was cautioned 694 

A certificate by the officer taking the dep- 
osition, of the residence of the witness, 
and that it is over 100 miles from the 
place of trial, is sufficient to authorize the 
reading of the deposition 86 

It is sufficient if all the interrogatories ' 
which accompany a commission are sub- 
stantially, although not formallv, an- 
swered / 1340 

Under an ex parte commission, any of 
the interrogatories, except the last gen- 
eral one, may be omitted ,'. . . 86 

Depositions which do not show, either in 
the caption or body of them, between what 
parties they were taken, cannot be re- 
ceived 1059 

A deposition will not be excluded be- 
cause defendant's name is omitted from 
the caption, where it appears in the com- 
mission and proceedings 86 

A party will not be compelled to produce 
depositions taken by consent 678 

The circuit court will issue letters roga- 
tory, for the purpose of obtaining testi- 
mony, when the government of the place 
where the evidence is to be obtained will 
not permit a commission to be executed. ..1340 

DESCENT AND DISTBIBTJTIOir. 

An adopted child cannot take as nest of 
kin of the adopting parents in the District 
of Columbia 684 

DISTRICT ATTORNEYS. 

A district attorney in Oregon, by virtue 
of his office, is the attorney for the several 
counties in his district; and he must pros- 
ecute or defend all actions to which such 
counties uiny be a part?-, without reference 
to the locality of the court 741 

The county court may employ counsel to 
assist, but the district attorney is entitled 
to control the proceedings 741 

EJECTMENT. 

See, also, "Adverse Possession"; "Real Prop- 
erty." 

Proof of prior possession is sufficient to 
maintain ejectment against a mere tres- 
passer , 268 

Confirmation of a Mexican land grant 
by the land commissioners and the district 
court does not vest legal title so as to bar 
ejectment by one holding a patent from the 
United States 251 

The title of a person under whom both 
parties claim can be denied by neither 268 

In ejectment by A. against B., a judg- 
ment against A. determines nothing as to 
the validity of B.'s title; and, in a sub- 
sequent ejectment by B. against A., B. 
must show a good title 133 

In such case, A may set up a subse- 
quently acquired title 133 
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Defendant, in defense, may either set up 
his own title, or rely utoh the weakness of 
plaintiff's title. (Civ. Code Or. § 316.)... 741 

Deeds conveying pre-emption rights, 
though invalid, may be received in evidence 
to prove outstanding title, where the pat- 
ent has since actually issued 747 

Nominal ^3amages only can be recovered 
where there is no evidence of possession by 
defendant at any time anterior to the date 
of commencement of the suit , 720 

EMBARGO AND NONINTER- 
COTIRSE. 

Condemnation of a vessel, and part of her 
cargo, for a breach of the nonimportation 
laws 1340 

After affirmance of the sentence "of con- 
demnation of the district court for a breach 
of the revenue or nonimportation laws, the 
court will forthwith, on motion, give judg- 
ment against the claimant and his sure- 
ties on the bond given upon the delivery of 
the cargo to him, at the appraised value. .1340 

EQ,UXTY. 

See, also, "Courts"; "Injunction"; "Pleading 
m Equity"; "Practice in Equity." 
The process of a court of equity will 
not be afforded for the purpose of enforcing 

a forfeiture , gQj 

A party whd desires to rescind a contract 
on the ground of fraud must offer to return 
the thing purchased, whether it be land or 

personal property i03S 

"When a contract has been violated in its 
essential terms, or made impossible of exe- 
cution, equity will relieve, if it can do so 

Without prejudice §67 

Courts of equity possess <;oncurrent ju- 
risdiction with coui-ts of law in matters of 
account, and will interpose where a court 
of law could not give adeauate redress. .. 496 

A bill to set aside a deed for duress dis- 
missed where there was a delay of 12 
years, and defendant had made Valuable 
improvements 1038 

ESCAPE. 

Though imprisonment for debt is abolish- 
ed in Michigan, a sheriff is yet liable for 
permitting the escape of a debtor arrested 
for fraud under the state statutes 242 

EVIDENCE. 

See, also, "Appeal"; "Deposition"; "Trial"; 
"Witness." 

Jndicial notice. 

The federal courts take judicial notice of 
the state laws 86 

The federal court will take cognizance of 
the constitution and laws of the state on 
the subject of her courts, and ascertain 
which are courts of general jurisdiction. .1317 

A prize court will take judicial notice of 
the notoriouw coarse of trade between a cer- 
tain neutral port and blockaded ports of 
the enemy ^155 

Best and secondary. 

iloneys collected by the government on 
execution may be proved as a credit in a 
subsequent action on the same bond, 
against a different party to the bond, with- 
out exhibiting the voucher for such pay- 
ment to the treasury department 1120 

The receipts of a collector of taxes are 
not evidence on proof of his handwriting, 
where he is within the jurisdiction of the 
court 3S3 
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If original entries are Tost a copy is ad- 

miFsible ''^^ ' 

Declarations and. admissions. 

Admissions, sucli as might be considered 
the natural effusions of mortified pride or 
Tanity, though dear and distinct against a 
party's- interest, are entitled to but little 
weight as evidence against him 1139 

Declarations by a grantor impeaching' his 
own deed are inadmissible 86 

In an action for enticing a servant, dec- 
larations of the servant are inadmissible., 283 

The declarations of defendant's agent, 
T3y wliose orders plaintiff had made insur- 
ance for defendant's benefit, are not ad- 
missible to prove defendant's liability for 
the premium • • 375 

S o onntentary. 

A record of the proceedings against a 
bankrupt, attested by the clerk of the dis- 
trict court, is good evidence, the certificate 
of the presiding judge not being "required 
in the ease of records from federal courts., . 1059 

The certificate of a probate judge to the 
copy of a will is not invalid for want of a 
seal where the judge certifies that the court ^ 
has no seal 747 

Admissibility of executive documents as 
proof of a state of war between foreign na- 
tions, and of their consular ofiScers, etc., on 
a libel of forfeiture for breach of the- neu- 
trality laws *178 

A power of attorney acknowledged before 
the mayor or chief magistrate of a city, and 
■certified under the publrc or common seal, 
may be given in evidence 376 

Ship's manifest held admissible in evi- 
■dence on proof that it was produced from 
the usual place of deposit in the custom- 
house, and that no other manifest was on 
file for the voyage 483 

A book of original entries kept by the 
master of a tug, who was also part owner, 
held inadmissible to prove cash payments 
to seamen, there being no other proof of 
such payments 375 

f arol evidence. 

An agreement under seal compromising 
a suit does not prevent either party from 
setting up and proving a parol undertak- 
ing that one of the parties should pay ac- 
crued costs 724 

SandxTriting:. 

Proof of the handwritinar of a deceased 
■subscribing witness, unaided and unop- 
posed by other evidence, held sufficient to 
establish execution of the instrument. .. .1013 

The signature of the grantor in a deed 
may be proved without first proving the 
signature of the subscribing witness, 
where it is shown that he has left the 
country, and it does not appear that his 
handwriting can be proved ,,,..,, 747 

Evidence to prove handwriting comment- 
ed on in charge to jury 1005 

'W'eiglit and sufficiency. 

Tlie evidence will be regarded as in favor 
■of the party having the greatest number of 
witnesses, where there is an irreconcilable 
conflict, and circumstances of suspicion at- 
tach to the credit of both sides 1157 

Testimony of the agent of a party that 
a, certain amount was concluded upon after 
examination of an account current held 
prima facie sufficient, without producing 
the account 583 

■EXECUTION. 

See, also, "Attachment"; "Bankruptcy"; "Gar- 
nishment" ; "Judgment." 

The enforcement of an execution in the 
federal court is governed by the local law 
and policy 557 
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Immunity from imprisonment for debt, 
granted under the state insolvent law, will 
apply in the case of executions issued out _^ 
of the federal courts on prior judgments. . 557 

Plaintiff .may take out a new execution 
after the expiration of a year and a day, 
where he has countermanded the original 
execution at defendant's request, or has 
been delayed by injunction 983 

An execution issued on a judgment which 
does not authorize it may be quashed on 
motion, and the money made thereon order- 
ed to be refunded, except where there is 
only a clerical mistake, in which case the 
execution will be corrected. . , 1037 

A levy upon land, which is not sold for 
want of bidders, does not render void a sub- 
sequent sale of otiier land on another exe- 
cution on the same judgment 885 

The bona fide assignee of a judment may 
purchase at a sheriff's sale thereon. . , 785 

A sale on execution of a partner's inter- 
est in the firm passes only the debtor's in- 
terest in the chattels actually seized on the 
execution , 699 

A sale under an execution issued upon 
a judgment in an action in which the land 
sold had not been attached, and where there 
was no service upon the defendant except 
by publication, is void 884, 885 

After six years' possession under a sher- 
iff's deed made in good faith, and for a valu- 
able consideration, objections to the process 
and its execution are not available. (Act 
Pa. March 26, 1785.) 778 

A purchaser at execution sale is entitled 
to show that a prior deed by the debtor was 
fraudulent, as against the execution cred- 
itor 275 

EXEOUTOES ANB ADMTNIS- 
TBATOES. 

The executors are personally liable for 
an overpayment to legatees 361 

A bond creditor need not pursue personal 
assets of his debtor in the hands of per- 
sons other than his personal representa- 
tive, if such pursuit uireatens to be tedi- 
ous, intricate, and unproductive .1013 

An attorney in fact of an executor or ad- 
ministrator cannot maintain suit in his own 
name for the benefit of the estate .1278 

Exemptions. 

See "Bankruptcy." 

EXTEADITIOlSr. 

The specific applications of the definitions 
of the crimes named in a treaty are deter- 
minable in particular cases by the juris- 
prudence and legislation of the particular 
places of arrest 973 

The law of the state in force at the date 
of the commission of lie offense, and at the 
time of the hearing under the application, 
will control 975 

The laws of France, and not those of the 
United States, form the basis for the in- 
quiry whether an extraditable offense has 
been committed, under the treaty of No- 
vember 9, 1843 232 

A person against whom a complaint has 
been made and accepted before a judge of 
instruction in France is a person accused, 
within the meaning of the extradition 
treaty .••• 232 

Whether the government is bound, under 
a treaty, to deliver the fugitive, and wheth- 
er he is within the description of persons 
named therein as subject to extradition, 
are questions for the political, not the ju- 
dicial, .department 232 
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Extradition to a foreign country can only 
be effected throuprh the courts, which must 
determine the existence of probable cause, 
and of sufficient evidence to justify putting 
tlie accused to trial 232 

Testimony of a vice consul that he had 
received official information from his gov- 
ernment in respect to the crime and the 
fugitive, together with verified depositions 
in proceedings before a judge of instruction 
in France, with other evidence, hdd suffi- 
cient to justify detaining the fugitive for 
trial 232 

The application may be renewed after a 
discharge on a previous application in an- 
other state, where the ease does not ap- 
pear to have been fully investigated 975 

An indictment, or its equivalent, in the 
fojeisn country, is not necessary to author- 
ize extradition for a crime committed there- 
in 975 

Duly certified or attested depositions 
taken abroad are admissible here, if they 
would be admissible in the foreign country, 
in support of the charge of crime 975 

FACTORS AISTD BROKERS. 

Factors selling goods consigned under a 
del credere commission JieM liable for loss 
on a bill of exchange received in payment, 
and remitted, but not on one purchased for 
remission, as authorized 977 

FALSE IMPRISOITMBNT. 

See, also, "Arrest"; "Malicious Prosecution." 

A justice of the peace is not liable in an 
action of false imprisonment under an ille- 
gal warrant issued by him, unless it be is- 
sued maliciously 1267 

FERRY. 

Under a grant of a ferry franchise, no 
powers win be construed to have been 
given by implication 4C5 

FORFEITURE. 

See. also, "Customs Duties"; "Internal Reve- 
nue"; "Shipping." 

A libel of forfeiture against a vessel 
which has been seized upon water naviga- 
ble from the sea is a civil cause, of admi- 
ralty and maritime jurisdiction, and must 
be tried to the court sitting as a court of 
admiralty, without a jury '^178 

An information for a statute forfeiture 
should conclude against the form of the 
statute, or at least refer to some subsist- 
ing statute authorizing the forfeiture . 1148 

A mere conclusion of an information 
against the form of a statute will not cure 
the defect of material averments to show 
that a forfeiture has accrued 174, 1148 

FRAUD. 

Possession of goods by any other than 
the real owner is neither fraudulent, nor a 
badge of fraud, if the want of possession 
is fairlv accounted for, and there is no 
fraud in fact 109 

FRAUDS, STATUTE OF. 

A verbal agreement by a bank, without 
funds on deposit of the drawer of a cheek, 
to pay such check if presented for payment 
through the clearing house, is within the 
statute 865 
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See, also, "Assignment for Benefit of Credit- 
ors"; "Bankruptcy." 

The transfer of property as security for 
antecedent debts, without extinguishment 
or surrender of such debts and of the old 
securities therefor, is not sufficient to con- 
stitute the transferee a bona fide purchaser 
for .valuable consideration 8o4 

One taking an assignment of a mort- 
gage, with notice of the insolvency of the 
mortgagor, as collateral security for anteced- 
ent debts, is not a bona fide purchaser for 
valuable consideration, without notice .... 854 

A reconveyance to the seller on default 
in payment of the purchase price as pro- 
vided in the original transfer Iwl'l invalid 
as to creditors, where not accompanied by 
possession 50B- 

The giving of a joint note by husband 
and wife for lands purchased by her will 
not subject the lands to his creditors, where 
tne note is paid out of the wife's separate 
property 397 

A conveyance by a father to his son of all 
his property held evidence of intent to de- 
fraud creditors 27e 

Possession of slaves by the mortgagoi-, * 
either before or after condition broken, is 
neither fraudulent, nor a badge of fraud 
requiring explanation 8(> 

GAKKTISHMENT. 

See, also, "Attachment"; "Execution." 

The garnishee is not liable to the plaintifE 
for goods of defendant in the garnishee's 
custody in another jurisdiction, where the 
debtor himself resides 320 

A draft by defendant on the garnishee in 
favor of a third person, of which he has 
notice before the attachment, will be pre- 
ferred thereto. 321 

GRAND JURY. 

The authority of the grand jury to inves- 
t'gate a criminal charge is not affected by 
an order from the pr*»sident directing the 
district attorney not to prosecute the party 295- 

GRANT. 

See, also, "Boundaries"; "Mines"; "Public- 
Lands." 

A patent for land covered by a para- 
mount title does not vest the fee in the 
patentee 1334 

A patent may be canceled, on the appli- 
cation of the grantee, where the land is 
lost in whole or in part 1334 

The decision of the board of land com- 
missioners on a claim within tjieir jurisdic- 
tion cannot be collaterally impeached 720 

The board of land commissioners was 
authorized to consider and determine the 
claim to land made by the Catholic bishop 
of Monterey by virtue of a Mexican grant 
to the church for religious purposes « 720 

Prom what decrees appeals to circuit 
court in Mexican land-grant cases are au- 
thorized under Act Julv 1, 1864 161 

Sufficiency of evidence to prove the ex- 
eciition of a Mexican land grant, where 
the grant is alleged to have been lost 729 

The patent issued upon a confirmed Mex- 
ican grant is the final, authentic, and con- 
clusive record of title, as against all per- 
sons having no patent 720 

Power of departmental assembly of Cali- 
fornia under the Mexican government to 
authorize the sale of lands. 720 
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Construction of Act March 3, 1851, passed 
in esecution of the obligation in the treaty 
under which California was ceded, to pro- 
tect holders of Spanish or Mesican titles- . 628 

In the grant of land to the city of San 
Francisco for the uses and purposes spec- 
ified in the Van Kess ordinance, the ex- 
ception of such parcels as might be sub- 
sequently designated by the president (Act 
July 1, 1864, § 5), Md, did not defeat the 
entire grant 628 

Such act operated upon the titles con- 
ferred by the Van Ness ordinance as ef- 
fectually as a patent would have done. .. . 628 

A grant of land in the pueblo of San 
Francisco by an alcalde in 1846 to a per- 
son deceased is void 628 

An alcalde of the pueblo of San Fran- 
cisco in 1846 had no authority to revoke 
a grant once made by him and delivered, 
or to mutilate its record 628 

Claim of the city of San Francisco, as 
successor of the pueblo, to municipal lands, 
how founded 628 

The title of the city of San Francisco to 
certain lands held determined by the de- 
cree of the circuit court of May IS, 1865, 
as modified by Act March 8, 1866 628 

Ordinance No. 822 of the city of San 
Francisco, of June 20, 1855, confirming 
certain alcalde grants, held to operate' as a 
full grant to the persons named therein. . . 133 

Claim to Mexican land grant confirmed 
on appeal, on additional testimony 160 

Construction of grant for lands from 
the commonwealth of Virginia made in 
1790 783 

GUAKDIAIT AND WARD. 

The court cannot decree the sale of the 
whole of the ward's real estate, under 
Act Md. 1798, c. 101, sube. 12, § 10 917 

The legislation of the state of Nebraska, 
as respects sales of real estate by guard- 
ians considered 355 

The objection that notice was not served 
on infants on the appointment of a guard- 
ian ad litem cannot be taken collaterally.. 1334 

HABEAS CORPUS. 

The president has no power, under the 
constitution, to suspend the writ of habeas 
corpus. Such power is vested solely in 
congress 144 

A military officer has no right to arrest 
and detain a person not subject to the 
rules and articles of war, for an offense 
against a law of the United States, except 
in aid of the judicial authority 144 

An oflicer of the United States army, 
imprisoned for contempt in failing to make 
a sworn return to a writ of habeas corpus 
issued by a state court to produce an en- 
listed soldier, may be released on habeas 
corpus issued by a federal court 1296 

Under 2 Rev. St. N. Y. 566, § 32, a 
return to the writ issued by a state judge 
need not be verified by oath when made by 
an officer of the United States army 1296 

On habeas corpus the court will inauire 
whether the capias was rightfully issued, 
and this involves the sufficiency of the af- 
fidavit 1316 

HIGHWAYS. 

Liability of towns in Slaine for injuries 
caused by defective highways, and condi- 
tions annexed to the right of recovery. . . . 105 

Where a town is liable, under the stat- 
ute, for a want of repair, and an injury is 
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caused by the united effect of a want of 
repair and some other cause, the town is 

not liable 105 

Town held not liable where plaintiff was 
injured by a signboard, on an awning over 
the sidewalk, struck by a passing vehicle, 
and falling on him 105 

HUSBAND AND WTFE. 

A married woman, under the Alabama 
married woman's law, cannot mortgage 
her separate estate, however acquired or 
held, for her husband's debts 503 

Properly accumulated by the skill and 
energy of the husband, in engaging in real 
estate transactions in her name, with her 
money, will pass to his assignee in bank- 
ruptcy *957 

Property belonging to the wife may be 
recovered for in an action brought by the 
husband, where it was given to him by 
her 1098 

In Arkansas, in 1828, the wife could not 
join" in an action for an injury to her prop- 
erty, thougli acquired by her personal labor 
and exertions, or by gift, though she lived 
apart from her husband. 714 

INDIANS. 

The laws of the state of Kansas have 
no application to the mode of alienation of 
lands granted to the Miami Indians, so 
long as the title remains in the patentees. . 989 

INJUNCTION. 

See, also, 'Equity**; "Patents." 

Equity will protect by injunction a stat- 
tory right, where the title of complainant 
is free from doubt 465 

"Where a suit in equity is merely for the 
enforcement of a legal right, and there is 
any disputable question upon the merits, 
it is not a proner case for a preliminary 
injunction 1065 

Where a cause is ready for trial, an in- 
junction will not be granted so as to stay 
the trial 1073 

A temporary injunction cannot be is- 
sued by a federal court, except on reason- 
able notice to the adverse party 930 

Where there is equity on the face of a 
bill, an injunction will not be dissolved on 
the coming in of the answer, unless there 
is a positive denial of all the material facts 
from which that equity arises, based on 
the personal knowledge of the defendant. .1337 

A denial on information and belief is 
not sufficient for that purpose 1337 

It is in the sound discretion of the court 
to continue an injunction, even after an- 
swer, where the nature and circumstances 
of a case require it, and where justice will 
be attained by that course. 1337 

A preliminary injunction staying pro- 
ceedings in an action at law, or enforce- 
ment of a judgment recovered at law, will 
be dissolved where the answer denies the 
whole facts alleged as constituting the 
equity of the bill, and no irreparable mis- 
chief will result from such dissolution. .. . 539 

A party can only be relieved from the 
operation of an injunction absolutely pro- 
hibiting a specific act by the court grant- 
ing the injunction. Subsequent legislative 
authority is ineffectual 978 

The court may imprison for a contempt 
in violating its injunction 604, 605 

The remedy for enforcement of an in- 
jimction bond is an action thereon. A 
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court of equity cannot order the obligors 
to pay the damages sustained by reason of 
the injunction..... 144 

INNKEEPERS. 

The hotel keeper is relievefj from his 
special common-law liability where a com- 
mercial traveler uses his room for the dis- 
play of samples 1098 

The innkeeper, knowing that valuable 
goods are thus displayed, should use rea- 
sonable diligence to protect them 1098 

An innkeeper, in order to avail himself 
of the state statute as a defense, must show 
that he has literally complied with it. ...1098 

rKTSANITY. 

Sale of a lunatic's estate in Wisconsin. . 567 

nsrSOLVENOY. 

See, also, "Assignment for Benefit of Cred- 
itors"; "Bankruptcy." 

Claim for damages for collision of craft 
passes to assignee under deed of general 
assignment for benefit of creditors under 
the Ohio statute 1012 

Discharge under Act 177-4 held not valid, 
unless a copy of the justice's certificate be 
affixed at the door of the county clerk's of- 
fice 928 

INSURANCE. 

See, also, "Marine Insurance." 

The recital in the policy that the agents 
have no power to waive any of its provi- 
sions, one of which is that the policy shall 
be void on nonpayment of premiums when 
due, does not refer to the first premium 
recited in the policy as paid 312 

The sending of the policy to the insured, 
with directions as to executing the premi- 
um notes, and a statement that the cash 
premium would be called for, held a waiver 
of payment as a condition of the policy be- 
coming binding 312 

Acknowledgment of receipt of premium 
does not estop the company from denying 
payment, as between the company and the 
party for whose benefit the policy is ex- 
ecuted 312 

The insured is bound by the representa- 
tions made in the application signed by him 
or his agent, though written out by the in- 
surer's agent, unless it appear that the 
answers were not truthfully written out, 
and the statements were not assented to . . 1027 

Representations in the application, by 
the beneficiaries of an estate, that they 
are absolute owners of the property, will 
vitiate the policy, when such representa- 
tions are made warranties 1027 

A tender of the premium to an agent of 
the company is sufficient to prevent a for- 
feiture, where he has been in the habit of 
receiving the premiums without objection 
of the company, though the policy requires 
payment at the principal office 743 

A request for a paid-up policy, made to 
an agent who had received the premiums, 
but was not employed by the company, 
held sufficient, where the company did not 
at once repudiate his actions 832 

The company is under no obligation to 
give notice when a life premium is about 
falling due, though it has been its practice 
to give si^ch notice 743 

A promise by the agent to give such 
notice is not binding on the company unless ^ 
he was authorized to make it 743 
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Suicide is not evidence of insanity, and, 
where exemption from the operation of a 
provision excepting death by suicide is 
claimed on the ground of insanity, it must 
be proved 672 

Plaintiff must prove that the insured 
was moved by an irresistible insane im- 
pulse, or that his powers of reason were so 
far overthrown that he could not exercise 
them in reference to the act of self-destruc- 
tion 072 

"Die by his own hand," as used in policy, 
held equivalent to "suicide." 072 

The policy of insurance is not alone suffi- 
cJent proof of payment of the first premi- 
um 37o 

The liability of the general agent of a 
company for balance due from his sub- 
agents held not removed by the act of the 
company in receiving balances from sub- 
agents after removal of the general agent. 1218 

The acceptance of mortsrages by life com- 
panies in Nebraska in 1872 as security for 
loans was not illegal 703 

A company suing to recover back money 
paid for a loss is presumed to have waived 
all questions of law and fact as to the 
validity of the policy which they could have 
raised on paying the loss, except fraud. . . . 218 

INTERNAL REVENUE. 

The internal revenue law of 1866 is con- 
stitutional and valid 263 

A receipt for hogshead staves to be paid 
at a certain price is "a note for the secur- 
ity- of money," within the stamp act of 
1797 680. 1260 

A power to represent a creditor in bank- 
ruptcy is not subject to stamp duty after 
March, 1867 1131 

Accumulated profits in the hands of a 
bank, prior to the act of June 30, 1864. 
is capital, and not income to be taxed 
thereunder -lO 

An insurance company owning bank 
stock is not liable to be taxed on dividends 
received therefrom, which have already 
been taxed in the hands of the bank 40 

The provisions bringing the income tax 
to a close with the year 1869 did not apply 
to a tax on the dividends of a railway com- 
pany. The latter is an excise, not an in- 
come, tax 223 

Act July. 1870, S 14, providing for a tax on 
interest, dividends, etc., of corporations, 
did not include dividends and earnings for 
the last half of that year 223 

The penalty of 100 per cent, on reassess- 
ment for fraudulent omissions from the re- 
turn to the assessor (Act March 2, 1807) 
is not collectible if a sum not legally taxed 
is included in the reassessment 202 

The assessor himself must find a false 
and fraudulent omission whereby the pen- 
alty was incurred. Merely adding the 
penalty, by order of his superior officer, is 
illegal 262 

Failure of a purchaser of property leased 
for a distillery, with covenants to be sub- 
ject to the lien of taxes and penalties, to 
appeal from an assessment thereon, pre- 
cludes him, in a subsequent action against 
the collector, from showing that no tax or 
penalty was in fact due 280 

Duties or taxes erroneously or illegally 
assessed and collected may be recovered 
back from the collector where paid under 
protest and with notice of an intention to 
test the validity of the claim 1316 

JUDGMENT. 

Validity. 

A personal judgment for money or dam- 
ages against one not a party is a nullity. . 2CS 
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The common-law presumption in favor 
of judgments of courts of record does not 
applv in cases where defendant is a non- 
resident and did not appear, and summons 
was constructively served by publication. .lSi\) 

In ease of service by publication the rec- 
ord must show the facts which bring the 
case within the statute allowing such serv- 
ice. (Code Or. §§ 55, 56.) ...1279 

An averment in an affidavit for an order 
of publication that plaintifE has a just 
cause of action against defendant for a 
money demand on account is not sufficient 
to authorize such order. (Code Or. §§ 55, 
56.) : 1279 

But a verified complaint on file, if it con- 
tain a sufficient statement of facts, will 
sustain the order -. i;-:!-'^ 

The omission of the order to direct that 
a copv of the summons and complaint be 
mailed to defendant is fatal, unless it ap- 
pear tliat plaintiff had used reasonable 
diligence to ascertain defendant's place of 
residence, and that it was unknown to himl2(9 

Sufficiency of affidavit of publication, un- 
der Code Or. § 69 .• • • • v • '^'^ 

An averment of due publication of a ^ 
summons in a judgment entry which ap- 
pears from the whole record to be untrue 
or is not affirmatively supported by the 
facts contained in such record is a nullity, 
and may be disregarded 1279 

A state may authorize a judgment to 
be given against a nonresident owner of 
property within its jurisdiction for the ' 
claim of a citizen prior to seizure of such 
property, and without notice of the proceed- 
ings - .* 1279 

Rendition and entry. 

Form of judgment roll under Code Or. 
§ 269 1279 

Where a judgment is for stealing money, 
the exchange is to be settled as of the 
day when the judgment is confessed. .. .1033 

Operation and effect. 

The federal courts in New York, under 
Rev. St. § 967, are not vested with aiscre- 
tionary power (Code Civ. Proc. N. Y. § 
2S2) to order real property bound by the 
lien of a judgment to be exempted there- 
from in certain cases during the pendency 
of an appeal from such judgment. 1119 

A judgment against plaintiff in a suit in 
a state court against an indorser of a note, 
on the ground that plaintiff was affected 
by equities existing between original par- 
ties, licid not a bar to a suit in the federal 
court against the maker, where a different 
rule obtained 1208 

A judgment respecting a claim to a life 
insurance policy as a pledge to secure a 
debt, on the ground that there had been 
no delivery, is no bar to a bill to enforce 
performance of the contract to deliver the 
pledge and for a recovery of the proceeds 
of the policy 1103 

A decree against plaintiff in a suit for 
relief from a judgment obtained on a 
promissory note, on the ground that it was 
paid, held a bar to a suit to recover back: 
the amount of the judgment paid 616 

The estoppel of a judgment is not avoid- 
ed by the fact that an action has since 
been brought upon it in which defendant 
pleaded nul tiel record, and plaintiff took 
a nonsuit 265 

A judgment in a suit against the sheriff 
to recover property wrongfully attached, 
where the creditor appeared and assumed 
the defense, is binding on the creditor in 
a suit for the wrongful attachment 1052 

Relief against: Opening: Vacating. 

The fact that any interest, however small, 
will profit thereby, is not sufficient ground 
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to revoke a decree; the preponderance of 
equity on the whole case will be looked to.. 785 

What fraud will justify enjoining or set- 
ting aside a judgment 1067 

Matters, such as fraud, which should be 
pleaded as a defense, are not sufficient 
grounds after judgment upon which to ap- 
ply in equity to enjoin process to collect 
iJie judgment. 1067 

Where, by defendant's own carelessness, 
a judgment, by clerical mistake, is ren- 
dered for too large a sum, the proper rem- 
edy to correct it is by application to the 
court which rendered it. Injunction against 
its enforcement will not be granted 1067 

Satisfaction and discharge. 

A compromise by complainant with soine 
of several judgment debtors as to their 
portion of the debt. does not release the 
others • 584 

In such case the other debtors are enti- 
tled to a discovery of the amount paid. . . . 584 

Of difEerent jurisdictions. 

Where the jurisdiction of a court of spe- 
cial authority appears upoh the record, its 
judgment is of equal force as that of a 
court of general jurisdiction 567 

The certificate of the clerk and the seal 
of the court are sufficient authentication 
of a judgment of a state court offered in 
evidence in a federal court sitting in the 

same state 242 

Mictions on judgments. 

In an action at law in the federal court, 
or a judgment of another court, defendant • 
cannot set up equitable defenses 610 

In a suit on a judgment lendered in an- 
other state, the statute of limitations of 
the state where the suit is brought cannot 
be pleaded 698 

JURY. 

The seventh amendment of the constitu- 
tion, in relation to trial by jury, refers 
exclusively to cases at common law 909 

Denial of a jury, by a justice, in a case 
involving over $10, is an error for which 
his judgment will be vacated 284 

JUSTICES OF THE PEACE. 

A justice may have jurisdiction where 
the title to a chattel comes incidentally in 
question, as where a bond in suit is to be 
void if a certain chattel is not the property 
of a certain person 710 

A debt of §50 on which interest is due 
is not recoverable before a justice in the 
District of Columbia 283 

Where a debt in an amount above the 
jurisdiction is settled by giving separate 
notes within the jurisdiction, separate suits 
may be maintained thereon after all be- 
come due 685 

A justice's judgment in an action of 
debt, for an amount witliin his jurisdiction, 
against the surety on a constable's official 
bond, is not absolutely void, though the 
proper remedy was by action on the bond, 
which was for an amount beyond the juris- 
diction 272 

A justice of the peace in Alexandria coun- 
ty, D. C., has no power to issue a cap. jid 
resp. or warrant of arrest for a small debt 
before judgment 457 

Upon appeal from the justice's judg- 
ment, the cause is to be tried de novo 446 

llOrDIiORB AND TENATTT. 

A stipulation providing for the right of 
removal at the end of the term of fixtures 
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put in by the lessee on condition only that 
he has performed all his covenants creates 
a valid lien for rent on trade fixtures an- 
nexed to the freehold, but does not apply 
to mere furniture 845 

A lessee evicted by a third person claim- 
ing under the lessor, who fraudulently rep- 
resented that he had title, may recover dam- 
ages from him 831 

A person who agreed to rent premises and 
pay the rent for another is liable, tiiough 
he did not occupy the premises 678 

LiEisrs. 

See, also. "Admiralty"; "Bankruptcy"; "Mari- 
time Liens"; "Mechanics' Liens"; "Ship- 
- ping." 

The parties may agree that the posses- 
sion and use of the property may be retain- 
ed by the debtor until the creditor shall 
assert his rights against it as a security 
for tlie debt 527 

One having the legal title to land, half 
of which in equity belongs to another, can- 
not have a debt against the latter satisfied 
out of the land in preference of other cred- 
itors 699 

A lien given by state law for pasturing 
stock held waived by voluntarily surrender- 
ing possession thereof, and allowing a sale 
without claiming a lien 492 

liHOTATIOIyr OF ACTIOlSrS. 

See, also, "Adverse Possession"; "Ejectment"; 
'"Equity"; "Maritime Liens." 

Construction of the California statute of 
limitations of 1863 in relation to claims to 
real property under Spanish or Mexican 
titles 628 

At law the Virginia statute of limitations 
of 20 years is applied only against a 
grant; but in equity it operates to bar an 
equitable title by analogy to a case at law 334 

The statute of limitations does not run 
against the government 331 

A tax deed which shows upon its face 
that legal notice of the sale wf's not given 
is void, and does not set running the stat- 
ute of limitations 668 

In the case of fraud the statute bog'ns to 
run from the time the fraud was discovered 518 

A coux-t of equity will not relieve against 
fraud after 20 years from its diseoverv; 
and, when the statute is set up in bar, the 
bill must show when and how the fraud 
was discovered 680 

An amendment introducing a new title 
affecting the interests of new parties has 
the effect of an original bill so far as the 
statute of limitations is concerned 334 

The offer of terms of compromise is not 
sufficient to take the case out of the stat- 
ute of limitations. .1296 

The defendant cannot avail himself of 
the statute of limitations upon the general 
issue 1267 

MAMCIOUS PR0SECTTTI0I3-. 

Plaintiff must prove both malice and want 
of probable cause 993, 1057 

Probable cause is a reasonable ground of 
suspicion, supported by circumstances suf- 
ficiently strong in themselves to warrant a 
cautious man in believing that the accused 
was guilty 993 

It seems that the advice of counsel is not 
a protection unless the party gave a full 
and true statement of facts within his 
knowledge, and acted upon it in good 
faith for an honest purpose 993 
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The existence of malice is a question of 
fact for the jury 993 

Probable cause is a mixed question of 
law and fact. Whether the circumstances 
alleged are true is a question of fact. 
Whether, if true, they amount to probable 
cause, is a question of law 993, 1057 

The record in the action in which i)lain- 
tiff was held to bail, where the date of the 
return of the writ was misstated in the 
declaration, held not admissible in support 
of the count for damages, but admissible 
as evidence of malice on the other counts. 993 

Plaintiff cannot set up a claim to puni- 
tive damages where he was guilty of gross 
fraud in the transaction out of which the 
charge of crime arose 993 

nVTARTDTE IWSTIRAWCE. 

See, also, "Average," 

The insured need not disclose prior in- 
surance 1048 

On insurance on goods on a voyage to 
Charleston, lost or not lost, general knowl- 
edge of underwriters of severe gales on 
the coast of Carolina will not relieve the 
insured from the duty of communicating a 
letter giving particulars of a hurricane. . . 891 

Damage to barley caused by vapor aris- 
ing from other barley which was reached by 
sea water held not caused by "actual con- 
tact with sea water," within the terms of 
the policy 1293 

Under a valued policy made without no- 
tice of a prior insiirance, containing the us- 
ual clause as to prior insurance, the insurer 
can only be called upon for the portion of 
such value left uncovered by the prior in- 
surance 104S 

Where only a partial loss is claimed, the 
insurer cannot claim an abandonment. .. .1048 

Abandonment to the insurers and satis- 
faction of the policy vests insurers with all 
the present rights and remedies of the in- 
sured which may be presented or proceeded 
iipon in admiralty in the insurers' names. .1082 

MAEITIMB lilEIfS. 

See. also, "Admiralty"; "Affreightment"; "Bot- 
tomry and Respondentia"; "Charter Par- 
ties' ; "Demurrage"; "Salvage"; "Seamen"; 
"Shipping." 

The riglit to a lien. 

A maritime lien is the right which a 
creditor has in a thing of another, which 
right consists in the power to cause the 
thing' to be sold in order to have the debt 
paid out of the price : 728 

Maritime liens cannot be created by state 
statute 509 

An insurance premium is not a maritime 
lien on the vessel 1078 

The master of a vessel has no maritime 
lien for his compensation as such 604 

Furnishing timber for use in building a 
particular vessel gives a lien on her 25 

A maritime lien exists for supplies fur- 
nished to a vessel in a foreign port, which 
were necessary and were furnished on the 
credit of the vessel, unless the necessity for 
such credit be disproved by proper evidence..l242 

A person who lurnishes provisions to a 
vessel not in her home port may have a 
lien therefor, although he knows that the 
master has taken her on shares, and is to 
victual and man her 605 

The presumption is that necessary sup- 
plies are furnished on the credit of the 
vessel 210 

Supplies furnished on the order of an 
agent known to represerit the charterers 
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Md not furnished on the credit of the ves- 
sel 214 

Where the owners permitted a railroad 
using the vessel to appoint a steward, with 
authority to procure supplies, held, that 
they thereby consented that supplies might 
be procured in a foreign port on the ves- 
sel's credit 216 

A suit in rem cannot be maintained here 
tor repairs made to a Canadian .vessel in 
Canada, where the local law gives no lien.. 6S 

Priority and enforcement. 

An hypothecation of a vessel by her own- 
er, to secure a pre-existing debt, which, in 
its origin, gave no lien on the vessel, gives 
no priority to such hypothecation over a 
prior maritime lien on the vessel. .1242 

The master's claim for advances for 
board of crew and purchase of supplies 
may be allowed out of the proceeds in the 
registry 604 

ZWalver: 3>iscliarg;e; Extingnisliiueiit. 

A maritime lien is not waived or ex- 
tinguished by giving credit for a limited 
time, nor by the acceptance of a note for 
the amount due 1150 

The discount of the note by the lienor, 
which he subsequently takes up, does not 
■extinguish the lien 1150 

The acceptance of a note, indorsed by a 
third person, where the same is returned 
on not being paid at maturity, held no 
waiver of thelien 695 

Xiens -under state la-cvs. 

The lien on a vessel arising in her home 
port is regulated exclusively by the local 
law 1146 

Under the Maryland statute, there is a 
lien, enforceable in the federal courts, for 
material and labor used in repairing sails 
and tackle, but not for groceries 282 

The remedy by proceedings in rem 
against vessels given by Laws Slich. 1864, 
p. 107, is an exercise of admiralty jurisdic- 
tion, and the act and the liens given there- 
under are void 569 

Liens under the New York statute for 
supplies hdd should be paid in the order 
of the filing of the libels, and not in the 
order of filing specifications 452 

The departure of a river steamboat on 
her daily trip is a "leaving of the port," 
within Laws N. Y. 1862, c. 482, requiring 
the filing of specifications of lien within 
12 days therefrom 601 

MASTER AITD SEKVAWT. 

The master is liable for injuries to a 
servant from the negligence of an incompe- 
tent fellow servant, in whose employment 
the master did not use ordinary care 304 

MECHANICS' LIENS. 

A mortgage recorded before the filing of 
a mechanic's lien is entitled to priority. . . . 723 

MnSTES. 

A broad metalliferous zone having with- 
in its limits true fissure veins, plainly 
bounded, cannot be regarded as a single 
vein or lode, although such zone may itself 
have boundaries which can be traced 918 

Under a location of a certain number of 
feet along the ledge, without any distinct 
■claim of side ground, held, that the locator 
was entitled to hold 100 feet on each side 
of the ledge, under the mining law 91S 

Act May 10, 1872, § 3, confirms prior lo- 
cations under the act of 1866, as to all lodes 
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which have their apexes within the sur- 
face lines of the mining claims 918 

The owner of contiguous claims may 
form one general system, adapted and in- 
tended to work them all, and work in fur- 
therance of the system is work on all the 
claims intended to be developed by it, . . . 918 

Work done anywhere within the surface 
lines on the surface, or below the surface, 
on any lode within the lines extended ver- 
tically, is work on the claim, within Rev. 
St. § 2324 918 

Work done outside of a claim, for the 
purpose of prospecting or developing it, is 
equally available as work done within the 
boundaries , 918 

Forfeitures are odious in law, and must 
clearly appear before courts will enforce 
tnem 918 

MORTGAGES. 

See, also, "Acknowledgment"; "Chattel Mort- 
gages"; "Shipping." 

The mortgagee may sue at law on his 
bond, and in equity to foreclose, at the 
same time . . '. , 836 

Where the trustees of a railroad mort- 
gage are in such a position that they can- 
not alone properly represent the bondhold- 
ers, the latter may sue to foreclose without 
showing a refusal by the trustees to do so. . 25 

A receiver will not be appointed unless it 
clearly appears that the security is inade- 
quate, or there is imminent danger of the 
waste, removal, or destruction of the mort- 
gaged property, or the rents and profits 
have been expressly pledged 836 

The exercise of this power depends upon 
sound discretion, and is governed, to a 
great extent, by the circumstances of each 
particular case 836 

MUNICrPAIi CORPORATIONS. 

See, also, "Railroad Companies." 

A by-law" of Alexandria, D. C, requiring 
the master to pay a poll tax for his jour- 
neyman, held not repugnant to the general 
law of the land, and authorized by the 
charter , 761 

Construction of the charter of Washing- 
ton, D. C, in relation to the nomination 
and confirmation of oflicers 357 

A person rejected by the board of alder- 
men of Washington, D. C, on the mayor's 
nomination, cannot be reappointed by the 
mayor, in the recess of the same board, to 
the same office for which he was rejected 
by the board 357 

The mere erection of a railroad bridge 
in a particular location in a town, after a 
controversy with the inhabitants, does not 
amount to a perpetual contract, precluding 
the company from changing the location of 
tne bridge 412 

iSonds made payable out of the state, 
without express authority of law, are not 
for that reason invalid, but such provision 
is not enforceable .1127 

The recitals in a municipal bond issued 
to aid a plank-road company bind the city, 
in an action by a bona fide holder 1127 

Holders of legal bonds received from a 
city in exchange for previous illegal obliga- 
tions given ^r bona fide debts may recover 
thereon, if they had no part in the illegal 
issue, though they had notice of all Sie 
facts 48 

Navigable Waters. 

See "Bridges"; "Constitutional -Law." 
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An unguarded railroad tunnel in a street 
lield a nuisance, the continuance of which 
rendered the receivers of the road liable for 
damages for an injury of which it was the 
proximate cause "^^O 

A child four years old is, in law, incapa- 
ble of negligence; and the burden of show- 
ing contributory negligence on the part of 
his parents, imputable to him, is upon the 
one against whom damages are claimed for ^ 
an injury caused by negligence <-i9 

The mere fact that a child four years of 
age strayed a distance of more than two 
blocks from home, at play with other chil- 
dren, is not, of itself, evidence of contribu- ^ 
toi'y negligence on the part of its parents . . 749 

A boy of eight years, who is permitted 
to play in the streets, will be deemed capa- 
ble of contributory negligence 285 

"Where a boy was killed by attempting to 
jump on an engine moving through a street, 
held, that -there was no liability, unless de- 
fendant could have avoided the accident by 
ordinary care '-^0 

NEUTRAIilTY LAWS. 

What equipments in our ports amount to 
a breach of neutrality • 651 

Equipment for war in a neutral port does 
not take place merely by alteration of two 
ports in repairing -the waist of a vessel pre- 
viously armed 653 

The carrying on from the United States 
of an expedition against a neutral power is 
an offense, though the association origi- 
nated in another country 1274 

It is unimportant whether the persons en- 
gaged in such a purpose engage the whole 
vessel to themselves, or depart from the 
United States as passengers 1274 

Actual fitting out and arming in the 
United States is not necessary to subject to 
forfeiture a vessel in part prepared for hos- 
tilities therein *178 

Proof that the vessel was fitted out and 
armed, or that there was an attempt to fit 
and arm her, with the unlawful intent to 
cruise against a neutral nation, is suffi- 
cient, without identifying the persons en-^ 
gaged therein *178 

A vessel alleged to have been fitted out 
and armed in violation of the neutrality 
laws will be condemned, where the govern- 
ment's evidence raises a well-grounded sus-^ 
picion. which claimants fail to explain .... *178 

Evidence to acquit or condemn, in the 
case of a vessel arrested for breach of the 
neutrality laws, must, in the first instance, 
come from the vessel taken, the persons on 
board, and the examination on oath of the 
officers 651 

On a libel for forfeiture of a vessel for a 
violation of neutrality laws {Act 1818), the 
question of ownership of the vessel is not 
material *178 

NEW TRTATj. 

In detinue, a new trial will not be grant- 
ed because the damages are excessive, as 
defendant may discharge the judgment by 
restoring the property 476 

AflSldavits of jurors cannot be received to 
show how the instructions of the court 
were received 476 

NTJISANOE. 

The use of a steam railroad lawfully con- 
structed, in the absence of any abuse, is 
not a public nuisance 332 
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The abuse of the use of a steam railroad, 
if general and common to all owners of ad- 
jacent property, cannot be enjoined at the 
suit of an individual owner. 332 

OATH. 

A witness must be sworn in such a way 
as is binding on his conscience 120 

The oath of a Chinaman, taken on the 
Bible, in the usual way, held sufficient, 
where, on examination, it appeared that he 
felt solemnly bound by it. 120 

PARTIES. 

That the trustees of a railroad mortgage 
file a cross bill in a suit to foreclose another 
mortgage does not make a bondholder un- 
der the first mortgage a party to the suit 
by representation 25 

One who purchases pendente lite the in- 
terest of a defendant in the subject-matter 
of a suit does not thereby become a neces- 
sary parly to the suit, and if the court has 
no jurisdiction of him he cannot be com- 
pelled to come in as a party 1105 

I'arties, at law, or in equity, may waive 
process and appear 1334 

PARTITION. 

The court of common pleas in Ohio may 
take jurisdiction of a bill for partition in 
two counties, but the decree, to bind pur- 
chasers, must be recorded where the land 
lies 1334 

PARTNERSHIP. 

Persons who advance money for an en- 
terprise run in another's name, with an op- 
tion to share in the profits, or to receive 
back their money with interest, are not 
partners in the business 70S 

Persons assuming to act as a corpora- 
tion, under a corporate name, without au- 
thority of law, are liable, as copartners, 
for the debts of the association 10 

To charge a secret partner with debts 
of the firm, it must be shown that the 
debts were contracted in the name and 
business of the firm, or that he had an 
interest in the contract or profits 980 

Where the purchaser of a note made by 
a firm did not know of any secret partners, 
and the note was made for the individual 
benefit of those whose names appeared 
thereon, held, that the secret partners were 
not liable 980 

In an attempt to form a limited partner- 
ship under the New York statute, the con- 
tribution by the special partner of a stock 
of goods, together with cash, instead of 
cash alone, results in a general partner- 
ship • 82 

Th;? bill of an unincorporated company 
should be prosecuted in the names of the 
original partners, and not in tlie name of 
the conipany.. 171 

PARTY WALLS. 

It is a condition annexed to the title of 
lots in the city of Washington, D. C, that 
the proprietor shall reimburse the adjoin- 
ing owner a moiety of the charge of such 
part as he shall use of a partition wall 
built by him 315 

The city surveyor must attend, when re- 
quested, and adjust the line of the front of 
the building, and his certificate is binding 
on the parties. 315 
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The value of the half of such part used 
may be recovered in an action upon the case 
in assumpsit 

PATENTS. 

Tbe conxinissioner of patents. . 

The statute, by defining the conditions un- 
der which the power conferred to issue pat- 
ents shall be exercised, necessarily excluded 
all others _ °*^ 

Patentability. 

Merit or utility, however shght, will en- 
title the inventor to a patent obb 

If a device is new, and accomplishes bene- 
ficial results, the court will not gauge by 
any nice standard the degree of inventive 
genius required 276 

A discovery of a new principle, force, or 
law, operating, or which can be made to 
operate, on matter, will not entitle the dis- 
coverer to a patent • • • S79 

The discoverer can only secure exclusive 
control of such discovery through the means 
by which he has brought it into practical ac- 
tion, or their equivalent. 879 

Neither the natural functions of an ani- 
mal upon which, or through which, a new 
force or principle may be designed to oper- 
ate, nor any of the useful purposes to which 
it may be applied, can form any essential 
part of a patentable combination with it. . 879 

New articles of manufacture are not pat- 
entable, unless their production involved the 
exercise of invention or discovery beyond 
what was necessary to construct the appa- 
ratus for their manufacture or production. . 384 

A claim to the use of two deflecting plates, 
one on each side of a saw, sustained, as not 
being a mere duplication, although a single 
deflecting plate had before been used *1110 

A patent for abdominal supporters for 
well-formed persons held not anticipated on 
oral testimony of the construction of sev- 
eral supporters "of the same general char- 
acter" for deformed patients. 6o8 

Two prior patents, which, taken together, 
would have made up the invention of the 
patentee, will not anticipate his invention, 
where neither of them alone shows the com- 
plete invention 1001 

The construction of articles as experi- 
ments, never made public, and ultimately 
abandoned and lost, does not affect the 
right of a subsequent original inventor of 
substantially the same article to take out a 
patent therefor 1034 

"Wlio may olitain patent. 

A patentee cannot take out a new patent 
for tihfe same invention until his first pat- 
ent is surrendered, repealed, or declared void 818 

A verdict, in a suit on the second patent, 
in favor of the patentee, does not avoid the 
first patent 818 

Priority of invention is not afEected by 
the fact that a later inventor first perfected 
machines for manufacturing the patented 
product 540 

The fact that a subsequent equivalent in- 
vention makes a more durable product will 
not affect the question of priority - . . 540 

Prior puMic nse or sale. 

The invention should not be known or ■ 
used as lie invention of any other person 
than the patentee before the application for 
a patent. (Act 1793, § 1.) 818 

The ■commissioner has authority to ex- 
amine and decide the question of prior pub- 
lic use or sale. (Act 1836, § 6.) 935 

Public use while the inventor is practicing 
upon the invention with a view to improve 
it before applying for a patent does not in- 
validate the patent. (Act 1793.) 818 

17FED.CAS.— 87 
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The withdrawal of an application, and re- 
ceiving back the $20 fee, is an abandon- 
ment of the daim; and a new application 
will not relate back, so as to avoid the ' 

effect of a prior public use y3o 

An inventor is not prejudiced by a delay 
in applying for a patent, where he is dili- 
gently experimenting as to other forms of 
Qie same invention, and machinery to per- 
fect it, especially as against one having no- 
tice of his claims 540 

Appeals from commissioner's decision. 

The commissioner is the sole judge of the 
circumstances under which he shall fur- 
nish information and suitable references to 
the applicant, to enable him to correct his 
application. No cause of appeal is fur- 
nished by a supposed omission of his duty in 
this particular 1000 

Validity. 

A patent wanting in any substantial stat- 
utory requisite is a nullity, and confers no 
right to the patentee 563 

The patentee may embrace two improve- 
ments of the same machine in one patent. . 809 

The patentee cannot embrace both the 
process and iie product in the same claim. 113 

Extent of claim. 

The patentee is not confined to his sum- 
mary, but the whole specification and the 
drawings may be referred to, to ascertain 
the extent of the claim 809 

Where a patent is for several improve- 
ments in a machine, and each is summed up 
in the patent as the invention of the pat- 
entee, he is bound by his summary, and if 
any one of the improvements is found not to 
be new his patent is void 655 

A claim for "the above-described new 
manufacture of * * *, by treating them 
substantially as hereinafter described," Jidd 
to be a claim for the process, and not the 
product ■ 113 

Repeal of patent. 

A suit to repeal a patent, except in cases 
stated in Act 1836, § 16, and Act 1839, 
§ 10. cannot be brought either in a state 
court, or the federal circuit court 153 

Reissue: Disclaimer. 

The principles governing the awarding 
and granting of reissues of patents, and the 
effect of the commissioner's decision, con- 
sidered 384 

Claiming for a new article of manufac- 
ture, if by inadvertence and mistake, may 
be cured by a reissue for a combination 
and arrangement of parts 276 

A second reissue may be granted under 
Act 1836 873 

The presumption of law is that the com- 
missioner has done his duty in granting a 
reissue, and the question is not open for 
re-examination, except on the ground of 
fraud 366 

In the absence of fraud, the only mode 
of i'tinpaching a reissue, on the ground that 
it is for a different invention, is by show- 
m„ such difference on the face of the in- 
strument 276 

In an infringement suit, the question 
whether a reissue is for the same invention 
is one for the court, upon a comparison 
with the original. Matters of fact con- 
nected with the surrender and reissue are 
closed by the granting of the reissue 224 

The recital in a reissue of a prior assign- 
ment, and the granting of the reissue to 
the assignee, make a prima facie case of 
title 276 

The concurrence of a transferee of an in- 
terest for a given territory is not neces- 
sary to the validity of a reissue 244 

The claims in the reissue may be broader 
than those in the original. 873 
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A construction or mode of operating a 
machine, described or distinctly referred 
to, but not claimed, in the original, may 

be claimed in a reissue 825 

The surrender of a patent for a reissue is 
a conclusive admission that the original 
patent has no validity to support an action 
for an infringement 563 

Assignment. 

The assignment of a patent, or the right 
to ■ a patent pending, held not to include 
the right to an extended term 937 

A transferee of the patentee's interest 
for a state is entitled to the benefit of a re- 
issue, if he ratifies the same, though he did 
not join in the surrender. Acceptance of 
the reissue, and an assignment of a part 
interest therein, is a ratification 244 

Iiicenses. 

The contracts of a patentee to share his 
invention with third persons are interpret- 
ed and enforced in the same manner as 
other legal engagements 867 

A license defined, and the instrument in 
question held to be merely a license 1325 

The mere taking of a license does not 
estop the licensee denying the validity of 
the patent 494 

Infringement — What constitutes. 

There is no infringement where defend- 
ant produces the same result by means 
substantially different from the patented 
device; otherwise where the contrivances 
are substantially the same 809 

Where several improvements are dis- 
tinctly claimed in a patent, an action lies 
for the piracy of any one, although de- 
fendants have not used the whole of the 
improvements .^ 655 

The manufacture of certain articles ca- 
pable of being used in making up certain 
parts of a patented combination, and with 
the intention that they should be so used, 
is not an infringement, where they are sep- 
arately useful for numerous purposes 392 

'Who liaWe. 

One who purchases patented articles 
from a licensee, with knowledge of his hav- 
ing repudiated his contract with the pat- 
entee, is liable on a sale of such articles. . 658 

^— Hemedy generally. 

There is no right of action for an in- 
fringement occurring under the original 
and void patent, and before the reissue of 
a new patent. 563 

Equity will entertain jurisdiction of a 
suit for infringement of a patent to pre- 
vent a multiplicity of suits 909 

— — Preliminary injunction. 

A jury trial of the alleged infringement 
is not a prerequisite to the granting of an 
injunction 909 

Where the case is clear and without rea- 
sonable doubt, the court will grant an 
injunction without sending plaintiff to law 
to try his right 909 

A verbal admission of infringement and 
a promise to desist is a strong circumstance 
against defendant 875 

In the case of a simple mechanism, a 
bare inspection is sufficient on the ques- 
tion of infringement 875 

The grant of a subsequent patent will 
not prevent the granting of an injunction 
where the infringement is clear 875 

Defendants will be estopped by aver- 
ments in their answer from setting up 
facts to the contrary by affidavits 875 

\4Tien there is no danger of loss to plain- 
tiff, and great loss will result to defendant, 
the case must be substantially free from 
doubt to justi^ an injunction 822 
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Whether defendant is fully responsible 
for any profits or damages which may be 
decreed against him is material 822 

That defendant does not make or vend 
the patented machine, but only uses it, is 
also material 822 

Where a motion for a new trial or an 
appeal taken by defendant cannot be con- 
sidered as intended merely for delay, the 
court will await the final result before 
awarding an injunction 822 

The court cannot ignore the rights of de- 
fendant claiming under an adverse patent 
because of irregularity in its issue, and as- 
sume it to be a nullity 494 

Where the validity of a patent has not 
been adjudicated, exclusive possession and 
enjoyment ■^or some time must be shown to 
entitle plaintiff to a preliminary injunction 494 

And in such case the machine or patent- 
ed thing must have been brought into use 494 

Denied in the absence--of proof of exclu- 
sive possession or public acquiescence, or 
of a trial at law 1065 

Denied where the construction of the 
claim alleged by defendant had not been 
acquiesced in by the public, and the nov- 
elty of the device was shown to be doubt- 
ful 937 

Denied, on defendant's giving security, 
where he was constructing a single ma- 
chine only, and the validity of the patent 
and public acquiescence were denied 829 

Granted where complainant's possession 
had been acquiesced in for a long time by 
the public, and for some time by defendant 871 

Granted where the novelty was not dis- 
proved by the facts set up in defense, and 
complainant had been in exclusive posses- 
sion of the monopoly for years , 301 

On a motion to dissolve an injunction, 
defendant will not be allowed to present 
facts showing an anticipation which he 
might have presented on the motion for 
the injunction. 1231 

— — Procednre. 

A mere licensee under a patent cannot 
sue, in equity, for the infringement of his 
rights under the patent, without joining 
with him, as plaintiff, the owner of the 
legal title 1325 

Where suit is brought for the infringe- 
ment of several patents for different im- 
provements, not necessarily embodied in the 
construction and operation of any one ma- 
chine, the bill must contain an explicit 
averment that the infringing machines 
contain all the improvements embraced in 
the several patents, or it will be bad for 
multifariousness 1311 

A plea setting forth that the alleged sell- 
ing, if any such was made by defendant, 
was made solely as agent, etc., of a person 
not named, held bad - 852 

Defendants allowed to strike out an ad- 
mission in their answer of the making of 
certain articles as to which an injunction 
was sought 728 

A licensee who has elected to put an end 
to his license, and denies the validity of 
the patent, cannot subsequently set up the 
license as a defense to a suit for infringe- 
ment 658 

The owner of the' entire right in the ter- 
ritory where the infringements had taken 
place allowed to make a disclaimer after 
final hearing *1110 

Costs not allowed to plaintiffs on a re- 
covery where a disclaimer was not filed 
before suit brought *1110 

— — Evidence. 

Proof showing the- prior state of the 
art cannot be considered for purposes of 
anticipation when that issue is not raised 
by the pleadings 27G 
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determine questions of meclianical ditter- 
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— — Iniimction. and its violation. 

In a suit to recover the forfeiture and 
penalty imposed by Act Feb. 21, 1793, %5, 
the court will also grant a perpetual in.- 
junction Uta 

Injunction will not be granted where the 
patent is recent, the specification obscure, 
and proof of infringement meager and un- 
satisfactory, but the court will retain the 
bill and require complainant to bring an 
action at law i-O^o 

AccoTUiting: Damages. 

In the case of a patent for an ornamen- 
tal chain as a new article of manufacture, 
the patentee is not limited to the advan- 
tage derived from the use of the peculiar 
features of the patented chain over what 
would have been derived from those open 
to the public .• • : • 901 

Damages cannot be trebled in a suit in 
equity. (Act July 4, 1830, § 14.) 909 

Various particular inventions and pat- 
ents. 

Boots and shoes. No. 127,090, for form- 
ing heel stifEeners, construed, and held not 

infringed t>6o 

, Braces. No. 35,856 (reissue No. 4,187), 
and No. 73,279, for improvements in bit 
stocks and braces, Md valid and infringed 370 

Braces. Reissue No. 6,350 (original No. 
62,232), for improvement in stocks or braces 
for bits and other tools, held valid and 

infringed 369 

Brush heads. No. 98,787, for improve- 

ment, held valid and infringed 1034, 1036 

Car wheels. No. 110,779, for improve- 
ment in casting car wheels, construed 1276 

Chains. Reissue No. 5,774 (original No. 
147,045), for improvement in chains and 
chain links for necklaces, etc., held valid 

and infringed 959 

Cigar molds. Reissue No. 6,662 (orig- 
inal No. 155,806), for improvement, held 

valid and infringed 366 

Circular saws. No. 10.965, for clamps 
for circular saws, held valid and infringed..llOS 

Clothes wringers. Reissue No. 2,829 
(original No. 21,029), for improvement, con- 
strued as limited by prior patents, and held 

not infringed 224 

Clothes wringers. Reissue No. 5,223 
(original No. 61,680), for improvement, con- 
strued, limited, and held not infringed 227 

Egg beaters. No. 23.694, for improve- 
ment, construed, and held not infringed 604 

Ether. No. 4,brto, for an improvement 
in surgical operations by the use of ether, 

held invalid 879 

Gas meter. No. 12,535, for benzole va- 
por apparatus, held valid and infringed. ..1001 

Glass cutter. No. 91,150, for improved 
tool for cutting glass, held valid, and in- 
fringed 589; contra, 592 

Glue. Reissue No. 4,072, for improve- 
ment in manufacture, held invalid for lack 

of invention 384 

Hook. Reissue No. 2,166 (original No. 
21,879), for an improvement in s6lf-mous- 
ing or snap hooks, held valid and infringed.. 276 

India rubber shoes. Reissue No. 4,977 
(original No. 111,962), for an improvement, 
construed, and held void for want of nov- 
elty 246 

LamjB. No. 30,381 (reissue No. 6,844), 

for improvement, held invalid 309 

Oils. No. 90,284, for improved manu- 
facture of heavy hydrocarbon oils, con- 
strued ° 113 

Padlocks. No. 35,030, for improvement, 
construed, and held not infringed 350 



Page 
Petroleum. No. 49,502, for improved 
process for purifying, held valid and in- 
fringed 121o 

Saw. No. 10,965, for improved machine 
for sawing thin boards, hdd valid and in- 
fringed *iiio 

Seed drills. Nos. 30,685 and 31,819, for 
improvements, construed, and held not in- 
fringed 700 

Sewing machines. Munson's claim for 
tucking gauge held anticipated by patent 
No. 11,615 • • -1000 

Springs. Reissue No. 4,202 (original No. 
10,280), for an improvement in combined 
India rubber and steel springs, held valid 
and infringed a;A 

Telegraph. Patents to Morse, Nos. 1,64* 
(reissues Nos. 79 and 117), and 4,453 (re- 
issue No. 118), and 6,420, hdd to cover 
both the result and the process, and to be 
valid and infringed 871, 873 

Whip sockets. Reissue No. 4,071 (orig- 
inal No. 52,439), for an improvement in 
whip sockets, construed, and Jteld not in- 
fringed 72 

Whip sockets. Reissue No. 5,713 (orig- 
inal No. 43,858), for attachments for fast- 
ening whip sockets to carriages, construed, ^ 
and hdd not infringed 74 

Wood-bending macuine. No. 14,405 (re- 
issue No. 1,312), for improvement, rftn- 
strued, and held valid 809, 825 

Wood pulp. No. 21,161, for improve- 
ment in reducing wood to paper pulp, hdd 
valid and infringed 301 

PAYMENT. 

A receipt of payment by a note is not 
conclusive, but only prima facie evidence 
of payment 69o 

The receipt of a bond of a third person 
"in part pay" of a precedent debt is con- 
clusive evidence of payment to that ex- 
tent, although the obligor was insolvent _ 
when tie receipt was given 9o6 

The acceptance of a deed of land in pay- 
ment of a debt bars an action for the debt; 
and, if the title be defective, the creditor 
must look to his warranty 365 

Payment must be presumed as to install- 
ments due on a bond after 20 years, and 
may be presumed after 19 years and 10 
months 317 



PILOTS. 

It is not the mere clearance for a port, 
but being actually bound into it/ that im- 
poses on a vessel the obligation to pay a 
pilot . . -. IITS 

Pilots held not entitled to fees on tender 
and refusal of services to vessels passing 
through Boston harbor, bound to Lynn and 
Dorchester. (Rev. St. Mass, c. 32, §§ 15- 
22.) 1175 

The inference that no pilot was employed 
on board a vessel which refused libelant's 
offer of services may be drawn from the 
fact that the master admitted the correct- 
ness of libelant's claim, and no evidence of 
employment was given .1311 

PLEADING AT LAW. / 

. Proper form of declaration in assumpsit,..1102 
Facts stated in a defense do not amount 

to an estoppel unless pleaded as such 741 

Form of plea of estoppel ..» -741 

A general plea of fraud is not admissible..l033 
A plea which argumentatively denies a 
fact averred in the declaration is demurra- 
ble • 929 

A plea of payment referring to the instru- 
ment sued on, as a "supposed writing ob- 
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Ijgatory," is nevertheless good, and those 
words may be rejected as surplusage 1033 

A plea in abatement of another suit pend- 
ing in the usual form need not allege that 
such suit was not discontinued before the 
plea was filed. . . ; 1317 

Certificate of counsel tiiat, in his opinion, 
the plea is well founded, need not accom- 
pany a plea of abatement in the federal 
court .1317 

Defendant may plead the statute of lim- 
itations at the first term after office judg- 
ment 748 

In assault and battery, the plaintiff, being 
a mulatto, cannot, at the trial upon the gen- 
eral issue, be compelled to prove his fcee- 
dom 1047 

An averment of a contract of hiring "for 
a certain price" is supported hy proof of 
an agreement to serve in consideration of 
a payment to a third person 283 

An amendment making new parties will 
not be allowed , 809 

The court may refuse to allow an amend- 
ment by striking out the name of one of the 
plaintiffs in the suit 714 

Amendments may be made at any time 
before judgment, and in some cases after- 
wards , 1314 

A misnomer may be amended after plea 
in abatement, the plea being the basis there- 
of, .-'•■y: 1314 

Jjeave given defendant to amend, on pay- 
ment of costs of the term, or a -continuance, 
at plaintiffs option , 284 

PliBADnSTG USr ADMIRALTY. 

See, also, "Maritime Liens"; "Salvage"; "Sea- 
men." 

Claims for wages and for moneys ad- 
vanced to the use of the ship may be unit- 
ed in an action in rem 31 

A seaman claiming both wages and mon- 
eys advanced to the ship's use may join in 
a libel in rem with another seaman claim- 
mg wages only, but not in a libel in per- 
sonam 21 

Remedies in rem and in personam may 
ordinarily be sought in one suit, where the 
vessel and master or owner are conjointly 
hable; but, by the thirteenth admiralty rule, 
the supreme court has forbidden the vessel 
and OTvher tb be joined in a libel for wages,. 31 

Fleas- or esceptions in admiralty need 
not embody the formalities required in 
pleading at common law or in equity, but 
they must set forth the matter in d'ispute 
m perspicuous and definite terms 1253 

The allegations and proofs must coin- 
cide. The- court cannot hear evidence not 
in ai'ccordance with the issues 878 

Aiiiendments to libels for forfeitures in ad- 
miralty, in substance or in form, are within 
the discretion of the court at any time. , . .*178 

The court will allow amendments uiwn 
terms, even upon the hearing of an appeal.. 878 

PliEADUg-Q IN EQUITY. 

Statement of^ locality or place of business 
of the corporation complainant Jield not nec- 
essary , 1222 

Bill not sworn to, praying injunction and 
discovery under oath, 7ield sufficient on de- 
murrer 1222 

_ Under a prayer for general relief, such re- 
lief may be given as the pleadings and 
proofs warrant, though complainant is not 
entitled to the relief specifically praved for.. 692 

Where a plaintiff in equity, instead of 
setting down the defendant's plea for argu- 
ment, replies to it, he admits its sufficien- 
cy as a defense, if the facts it alleges shall 
be established .1105 
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Defendant, in his answer, cannot intro- 
duce new matter in the nature of a cross 
bill, and require plaintiff and others under 

whom he claims to answer it 762 

A defect in suing respondents as a part- 
nership, when in fact they are a corpora- 
tion, may be cured by amendment 1276 

PJCjEADING UlSTDER STATE 
CODES. 

A pleading of a county, not subscribed 
by" the proper district attorney, is not duly 
subscribed, and may be stricken out of the 
case. (Civ. Code Or. §§ 79, 103) 741 

The statement of new matter in the an- 
swer must be concise, and must constitute 
a defense to the action. The ultimate 
facts, and not the evidence of them, must 
be stated. (Civ. Code Or. § 316.) 741 

PRACTICE AT LAW. 

The court will not enforce the private 
agreements of counsel 678 

A bank will not be required, on motion, 
to produce books and papers, when it does 
not appear that a subpoena duces tecum, 
directed to the proper officers of the bank, 
would not suffice , 53 

A circuit court cannot compel compliance 
with an order to produce books or writings, 
but, in case of noncompliance, may give 
judgment as by default 53 

Under peculiar circumstances, tie court 
refused to stay proceedings in an action on 
a stay bond given in a state court, unless 
defendant instituted a plenary auxiliary 
suit in equity to restrain the prosecution of 
the action, so that a review might be had. . 59 

The federal circuit courts have no power 
to grant a peremptory nonsuit, against the 
will of plaintiff , 304 

Upon a demurrer to evidence, every fact 
which can be reasonably inferred from the 
evidence is taken as admitted 304 

PRACTICE LKT ADMIRALTY. 

A cross action cannot be maintained 
which seeks a retrial of matters already 
adjudicated between the parties 1253 

A party seeking to set aside proceedings 
against him must embody all objections 
presumably known to him at the time in 
one application 1314 

It may be shown, in opposition to a- mo- 
tion to set aside all proceedings for want 
of verification of the libel, that the oath 
was in fact regularly and duly administer- 
ed, though the clerk's name was not sub- 
scribed 1314 

On a libel to recover possession of a ves- 
sel, where respondent appealed, the court 
refused leave to bond the vessel, but di- 
rected that the decree be executed unless 
the appeal was perfected in two days 954 

On a dispute between the master and 
owners of a British vessel, the court or- 
dered possession to be delivered to the 
owners on payment of a sum to secure the 
payment of any sum found due to the mas- 
ter on a suit to be instituted by him with- 
in 20 days 954 

In giving bond to relieve property taken 
by a clause of foreign attachment, defend- 
ant must pay costs of the motion before he 
can defend on the merits 290 

Where property is attached in. a suit in 
personam,^after return of "Not found," re- 
spondents must pay costs of the attach- 
ment before they can defend on the mer- 
its 290 
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Proper procedure where cargo is arrested 
under a claim of a lien on the freight due 
for its transportation. ; . 586 

Under an order of reference to ascertain 
the amount, if any, due libelant, entered 
by consent, after defendant's default, de- 
fendant can only contest libelant's claim. . 501 

A report of a commissioner as to the 
amount of libelant's claim is not objection- 
able, in omitting a detail of the allowances, 
unless defendant has demanded a specifica- 
tion 501 

In a suit upon stale claims, not restmg 
upon express contract, the court, in ren- 
dering a decree for libelant, may refuse in- 
terest 503 

PRACTICE IN EaUITY. . 

On a motion to send to a jury issues aris- 
ing on a petition against a receiver for in- 
juries causing death, the court may deter- 
mine whether the case is one for damages, 
and, if it finds adversely, may finally dis- 
miss the petition 285 

Where a decree is satisfied, the execu- 
tion thereon will be arrested on motion, 
without a new bill 584 

piucKTcrPAii a:kd agent. 

See, also, "Factors and Brokers"; "Master and 
Servant." 

Contract of insurance company with 
agent construed in relation to right to dis- 
continue the agency, and the right of the 
agent to commissions on future premiums. 1073 
s Persons employed to charter a vessel, ac- 
cording to specific directions, Jicld to be 
special agents, without power to bind their 
principal to a different contract. 62 

A merchant, knowing that the supercar- 
go of a vessel is the agent of several ship- 
pers, having separate interests, cannot take 
from him cargo of one shipper in payment 
of the debt of another '. 78 

A merchant in the habit of effecting in- 
surance for another, and neglecting to do 
so when ordered, is himself liable for the 
loss, as an insurer, and is entitled to the 
premium 829 

PEIKrorPAIi AND STIRETY, 

A bond executed in blank by the surety, 
and subsequently filled in by the principal, 
is binding in the hands of an obligee 
without notice 1079 

An agent's bond is not invalidated by be- 
ing left blank in regard to the place of 
agency 1079 

K an agent gives a trust deed to secure 
payment of a defalcation, the cancellation 
of the deed upon subsequent payment in 
full of that defalcation would not affect the 
agenfs surety on a subsequent bond 1079 

If the agent, at the time of the signing of 
the bond, had moneys in his hands which 
he ought to have reported as collected, but 
had not, they would come within the con- 
dition of the bond 1079 

In order for the surety to escape liability 
on" the ground of existing irregularities and 
defalcations of the agent, it must be 
shown that these were known to the princi- 
pal 1079 

New sureties are not responsible for 
prior defalcations, unless the conditions of 
the new bond shall embrace them 1120 

TVhen a question arises between liabil- 
ities of sureties on different bonds of dif- 
ferent dates, the general doctrine of the 
application of payment does not apply. .. .1120 
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The government cannot apply money re- 
ceived by a receiver of public moneys, and 
paid over, after the date of the bond, in 
disdiarge of a previous defalcation, to the 
prejudice of the new sureties....- 1120 

The creditor, having separate obligations 
of the prineinal and the surety, may pur- 
sue separate remedies against them at the 
same time • /..• .1067 

A mortgage pledge or lien received by the 
surety to secure him may be enforced by 
the .creditors, where both principal and sure- 
ty are insolvent, and the latter has not 
been released . . ^ 783 

The surety is absolutely discharged by a 
change in the terms of the contract with- 
out his consent, even though such change 
be to his advantage. 352 

PRIZE. 

The running of a neutral vessel into a 
blockaded port, of which its owner had due 
notice, subjecfts her to forfeiture, regard- ^ 
less of the instructions of the owner, or 
her intentions 1154 

A neutral owner is concluded by the act 
of his agent in charge, in allowing the ves- 
sel to be employed by the enemy 1153, 1154 

A transfer of property to a neutral by 
an enemy in time of war, or in aid of a 
contemplated war, is illegal, as in violation 
and fraud of vested belligerent rights. •..*155 

If French privateers, duly commissioned, 
make lawful captures on the high seas, 
sales by them in our ports cannot be pre- 
vented 650 

Admiralty has no jurisdiction of a libel 
for the restoration of a vessel belonging to 
a subject of a neutral nation, captured by 
an arined vessel of another nation within 
five miles of Port Henry, as taken within 
our territorial jurisdiction 942 

Property seized as prize of war under the 
law of nations is discharged from all latent 
liens or incumbrances 1183 

No equity of lien or claim, however ur- 
gent, held by innocent third parties, is al- 
lowed to prevail, in a prize court, against 
property seized while in use by a bellig- 
erent .1153 

One-eighth of the vessel being condemna- 
ble in any event, the libelants have a 
right to enforce their remedy against her 
as an entirety, whether they retain or re- 
mit the proceeds 1154 

A claim and answer in a prize suit can- 
not put in issue anything but the question 
of prize or no prize 1153 

Collateral subjects can be controverted 
in prize cases only by means of pleadings 
and further proofs, specially authorized by 
the court after a decision on the first issue. 1153 

Case allowed to stand over for sis 
months for additional proof, where no wit- 
nesses were sent in with the vessel, and no 
proof was made of violation of blockade. .1308 

The court will take judicial notice that a 
shipper from a certain neutral port is a per- 
son shown by its records to be actively en- 
gaged in running the blockade 446 

The intentional mutilation of a log book 
is a suspicious circumstance, which can- 
not be overcome by doubtful evidence. ..*155 

On motion for the sale of a cargo as 
perishable, the judgment of the prize com- 
missioners will control, unless overborne 
by evidence produced 1179 

Fees in prize causes, under Acts Feb. 26, 
1853; March 25, 1862; July 17, 1862. .122, 1187 

A counsel employed by the captors, not 
authorized or recognized by the secretary 
of the navy, is not entitled to his bill of 
costs out of the prize fund 1181 
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An armed merebant vessel, having no 
commission from the United States, though 
present at and co-operating in a capture, 
is not entitled to share in the proceeds. 
(Acts March 25, 1862; July 17, 1862.)... 121 

The proceeds of captured property belong 
exclusively to the government, and can be 
distributed or allotted only according to di- 
rect and positive authority of law 121 

Part of vessel condemned, under Act Ju- 
ly 13, 1861, § 6, as belonging to a citizen 
of the state in insurrection 1272 

Vessel and cargo condemned for an at- 
tempt to violate the blocka-de 446 

Vessel and cargo condemned as enemy 
property, and for a violation of the block- 
ade 63, 121, 1344 

Vessel and cargo condemned for an at- 
tempt to violate the blockade, and for be- 
ing engaged in transporting to an enemy 
port articles contraband of war. i 1180 

Vessel and cargo captured as enemy prop- 
erty, and for attempt to violate blockade, 
releasea. (Reversing 155.) 159 

PUBUO LAIHDS. 

See, also, "Grant": "Mines." 

Land laws of North Carolina, under 
which Tennessee titles originated 518 

Act March 2, 1807, which prohibited en- 
tries from being made on lands which had 
been surveyed or patented, does not protect 
void surveys or patents 331 

Subsequently to the cession of the Vir- 
ginia miUtj:,ry district, the state of Vir- 
ginia had no right to issue a patent for 
land within it : 331 

A settler under the Oregon donation act 
has a present grant, by force and operation 
of sudi act, from the date of his settle- 
ment, or from the date of the act, where 
the settlement was prior thereto 543 

On the death of the settler, after com- 
plying with the act, and before issue of 
the patent, the remainder vests in his chil- 
dren, by purchase, as donees of the United 
States 543 

Plaintiff, claiming under a warrant and 
survey of Pennsylvania lands, must prove 
payment of the purchase money to the pro- 
prietors, or to the state, to recover in eject- 
ment 378 

QUrETESTG TITLE — KBMOVAL 
OF CLOITD. 

Equity has jurisdiction to remove a cloud 
upon the title to real estate, where there is 
no adequate remedy at law 884 

A void tax deed, which the statute does 
not make prima facie evidence of the reg- 
ularity of the assessment and sale, does not 
east a cloud upon the title 475 

EAUiBOAD COMPAJiJrES. 

See, also, "Carriers." 

Unless provision is made therefor in the 
charter, a railroad cannot be consolidated 
with another, against the objection of a 
single stockholder 930 

The fencing of a railroad in a city with 
gates at public crossings is a regulation 
for public safety, and any incidental incon- 
venience is merged in the superior inter- 
est of the public 332 

The mere fact that a spark from a lo- 
comotive enters the window of a building, 
and sets it on fire, does not render the rail- 
road company liable for the damage, but 
plaintiffs must prove that the company was 
negligent in the use of its engine 1070 
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The company is liable only in case it 
fails, in using its engines, to use the dili- 
gence which good specialists in this depart- 
ment are accustomed to exercise 1070 

Construction of the charter of the Han- 
nibal & St. Joseph Railroad Company, as 
to the taxation of its property 684 

Act Mo. March 31, 1868, relating to the 
discharge of the state's mortgage on the 
Pacific Railroad, lidd not unconstitutional, 
as a special law, or as relating to more 
than one subject 1017 

Railroad mortgage trustees may main- 
tain a bill in equity to enjoin an illegal 
proceeding which will injure tlie value of 
the bonds, or a bill to have settled a claim 
of priority with another mortgage, under 
which an irredeemable sale is about to be 
made 1017 

Legislative authority to subscribe to rail- 
road stock, and borrow money therefor, 
gives power to issue bonds to pay the sub- 
scription 407 

Mere irregularities in form, in respect 
to an election on the question of subscrib- 
ing to aid a railway, does not affect the 
validity of the bonds issued, in the hands 
Oi innocent purchasers 64 

Bonds issued by a town to aid the Illi- 
nois Grand Trunk Railway, under Act 
111. March 25, 1869, Md valid, in the hands 
of innocent purchasers, though issued by 
the supervisor and clerk, and though the 
election was held by the ordinary judges 
of election, instead of a moderator 64 

Proper proceedings for the issue of rail- 
road aid bonds, where proceedings were 
commenced under an old act (Laws N. Y. 
1869, c. 907), and continued under a new 
one (Id. 1871, c. 925), passed during their 
pendency 1002 

The objection that the petition for the 
issue of railroad bonds did not give the 
court jurisdiction, because of irrelevant 
c-onditions therein, held, could not be raised 
in an action on the bonds issued on the 
determination of such court 1002 

Where the petition sufficiently conforms 
to the statute to call for the exercise of 
judicial judgment, error in the court's de- 
termination cannot affect the validity of 
the bonds 1002 

A town, having received and retained 
stock which was issued in exchange for its 
bonds, cannot raise the objection that the 
bonds and coupons were not made payable 
at the times directed by the statute 1002 

It would seem that when municipal rail- 
way aid bonds are delivered to a third per- 
son, to be delivered to the company on per- 
formance of conditions, the municipality 
should bear the loss from any premature 

or irregular delivery thereof by him 64 

The bona fide purchaser for value, and 
before maturity, of negotiable railway aid 
bonds, issued under a special statute by 
the proper officers, which recite that they 
were issued pursuant to law, may recover 
thereon, though the conditions and limita- 
tions imposed bj[ the statute were not in 
fact complied with. 306 

As against bona fide purchasers of rail- 
way aid bonds, which recite that they were 
issued in conformity with law, the city is 
estopped from showing that only a minority 
vote-d for the subscription, and that the 
question was not properly submitted 407 

KEAIi PROPERTY. 

See. also, "Adverse Possession"; "Boundaries"; 
"Deed"; "Ejectment"; "Grant"; "Public 
Lands." 

Taxes on land, paid by -defendant while 
holding under color of title, in good faith, 
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adversely to plaintiff, in an action for dam- 
ages for withholding possession, are a P^^op-^,-- 
er subject of counterclaim .l_yj. 

Suflaciency of a ronnterclaim for the val- 
ue of improvements made by defendant, in 
a suit for wrongfully withholding posses- 
sion. (Civ. Code Or. § 318) • . • .1291 

Defenses in such suit to claim of dam- 
ages for waste 1^»1 

HBFERENCE. 

The referee may disregard all such form- 
al defects as might be amended if the 
case were tried in court • - .ll-''^ 

The award must be sufficiently specific 
to enable the court to separate what was, 
from what was not, awarded, within the 
submission ; • •H'^'^ 

A general award of a specific sum, with- 
out specifying the items of which it is 
composed, is good, in point of form ..1122 

The referee, in an action of covenant, is 
the final judge of the lawful rule of dam- 
ages 11^-^ 

The court has no power to grant a new 
trial after judgment on a reference, though 
it was stipulated that judgment should be 
entered the same as if the cause had been 
tried by the court 120-^ 

BBLEASE AND DISCHARGE. 

A releape given to one holding the rela- 
tion of spiritual adviser held to be of no 
effect 1139 

REMOVAL OF CAUSES. 

Right of removal. 

In a ease of diverse citizenship, all of 
the plaintiffs or all of the defendants must 
join in the petition, unless there is a separ- 
able controversy. (Act 1875, § 2.) 1239 

The removal act of March 2, 1867, al- 
though repealed by the Revised Statutes, is 
substantially re-enacted therein 449 

Time for removal. 

Under the constitution of the United 
States, causes may be removed to the fed- 
eral courts from the state courts after as 
well as before judgment. » 1061 

Lapse of terms, while a reply is wanting 
to complete the issues, does not bar re- 
moval by the parcy not in default. (Act 
1870.) 261 

In determining at what ternj the cause 
could first be tried, a term prior to the 
passage of the law is not to be considered. 
(Act 1875.) 40 

The application may be made after a 
new trial on the merits has been granted, 
and before the new trial has been com- 
menced 449 

Proceedings to oTjtain, 

The president, and perhaps the general 
manager, of a railroad corporation, is prima 
facie entitled to make the afladavit for re- 
moval 449 

X!£Eect o£ removal: STiTjseq,iieiit proceed- 
ings. 

The filing of a petition for removal is no 
waiver of a fraud in procuring service of 
process • 

Where property was fraudulently decoy- 
ed within the jurisdiction of the state 
court, and seized on a writ of replevin, the 
service may be set aside on motion, where 
the case is at once removed 948 

An action at law removed when at is- 
sue proceeds on the same pleadings after 
removal 40 
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The questions whether tne removal is in 
violation of the constitution, and whether 
the case is one arising under the consti- 
tution, etc., may be raised at the trial. .. 1061 

REPIiEVIM". 

Replevin lies against any one in whose 
possession personal property unlaw^fully 
taken may be found, except law officers 
who have possession by virtue of ^^S^^^^^^ 
process .......,....,.•.....•••.••.•••• 1040 

Where goods taken in execution are re- 
plevied by a third person, the court, upon 
return of the writ, will order a return of 
the property upon the usual retorno- 
habendo "bond. 1046 

Suit held discontinued by nonappearance 
of defendant at the return of the writ, 
through neglect of his attorney, and rein- 
statement not allowed • - 523 

Where the suit is discontinued through 
operation of law, the goods are no longer 
in the custody of the law, and defendant 
is not guilty of contempt in taking posses- 
sion of them 523, 524 

Possession for 20 years is prima facie 
evidence of good title 524 

The nonpayment of the damages found 
by the jury is a breach of the condition of 
the replevin bond, upon which an action 
may be maintained 700 

RUIiES OF COURT. 

Rules of practice adopted by the court 
do not control its discretion so as to de- 
prive it of power to secure the trial of ^ 
causes on. their merits, on proper showing. .1076 

The rules of practice in state courts 
adopted by legislative act are rules of prac- 
tice in the federal courts, by force of Rev. 
St. § 914, and the federal judges are de- 
prived of discretion over them 1076 

SATiTi. 

The title does not pass where a person 
receives goods to be paid for at the in- 
voice price when sold by him, with the 
right to return those unsold at their in- 
voice price 109 

Where the market in certain goods is 
subject to suddeu and great fluctuations, 
an acceptance of a proposition by tele- 
graph, after a delay of 24 hours, is not 
within a reasonable time. 447 

A sale of a chattel is void as to credit- 
ors unless the pbssession accompanies and 
follows the bill of sale 698 

On tiie sale of a machine ordered for a 
particular purpose, a warranty is implied 
that the machine is fit for such purpose, 
unless the seller, by express contract, re- 
lieves himself of responsibility 670 

Under an agreement to rescind the con- 
tract, where the goods have been delivered, 
the contract is not completely rescinded 
until the redelivery of the goods 351 

Unliquidated damages for breach of war- 
ranty of the soundness of a horse cannot 
be set off against a note given for the 
purchase price. 838 

In an action for goods sold, defendant 
may give in evidence, in mitigation of dam- 
ages, that the goods were of a quality in- 
ferior to what they were represented to 
be at the sale 351 

SALVAGE. 

Eriglit to salvage compensation. 

The property must have been in fact 
saved by the parties who make the claim. . 640 
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The oflScers and crew of public armed 
vessels are entitled to salvage for personal 
services, but at less rates l3han other per- 
sons 

No claim for salvage can be maintained 
W' the crew of a vessel upon the ground 
that by their services she is brought 
through a storm into port, sound in hull. . . 
The passengers on a steamer injured in 
a collision went aboard the other vessel, 
but the officers and crew stayed about 
the wreck, in small boats, and subsequent- 
ly went aboard, and saved the passengers' 

effects. Held not a salvage service 161 

^ Compensation for extraordinary exer- 
tion, for saving passengers* effects, will 
not be decreed where there is a presump- 
tion, against the wrecked vessel, of fault, 

for the eollisio.u 161 

On the surrender of a vessel in peril to 
the master and crew of another, the con- 
tract with her pilot is dissolved, and he 

may render salvage services 

Troops carried on a ship under contract 
with the government, held entitled to sal- 
vage for staying by vessel, and assisting in 
saving her from a total wreck, after they 
might have escaped on coming near shore. . 
No salvage will be awarded for saving 
the United btates mails, though the service 

is in itself meritorious 35 

No distinction can be made between the 

boat and cargo .' 640 

Salvage compensation may be awarded 
for services rendered to a ."essel tn. dis- 
tress, though she is in no imminent peril 

of loss 925 

Salvage allowed upon recapture of a 
ransomed ship, where the ransom bill de- 
clared that the sum agreed upon should 
only be payable upon the arrival of the 
vessel at her port of destination, and she 

never arrived there 654 

Towing an unmanageable vessel into 
smooth water, and there hanging her rud- 
der, thus making it possible to navigate 

her, is a salvage service 

^ The drawing of a boat off when aground 
■is not a salvage service, where there was 

no peril , 

Pilotage services rendered to a vessel 
flying a signal of distress, whose officers 
and crew, save one, were sick with fever, 

ndd entitled to salvage remuneration 

A corporation organized to perform sal- 
vage services, employed by the owners of 
a vessel which had gone ashore in a fog, 
to relieve her from peril, held not entitled 
to salvage compensation, but to a reason- 
able compensation 777 

Forfeiture o£ salvage. 

Embezzlement or a fraudulent conceal- 
ment of any of the goods saved works a 
forfeiture of vthe salvage of the guilty 

P^m^ ••••;•• *• 962 

Ihe negligence or misconduct of the 
crew will not work a forfeiture of the 
share of the vessel, where the owner is in- 
nocent, and valuable salvage service is 
rendered, except in the case of wrecking 
vessels 

Slight negligence in taking care of the 
property saved diminishes the amount of 
salvage, while gross negligence works a 
total forfeiture. 962 

Salvage claimed for saving passengers re- 
fused to owner of wrecking vessel because 
of its leaky condition, and to crew be- 
cause of their intoxication at the time 
when their services were needed 

The fraudulent employment by a salvor 
of an unnecessary number of assistants 
in order to magnify the importance of the 
services should cause a forfeiture of all 
compensation 925 
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The fraudulent conduct of the masters of 
both vessels, in appropriating and concealing 
part of the property saved, will not defeat 
the claim of the salvor crew 484 

The owner of a salvor vessel is not liable 
for loss or damage caused by the unsea- 
worthiness of his vessel, in the absence of 
fraudulent misrepresentations or conceal- 
ment, except in the case of vessels engaged 
m the wrecking business 

Amonnt. 

Rules governing the rate of salvage 

In fixing the amount, the number of sal- 
vors necessary to perform the services may 
be considered, but not a greater number 
actually employed 925 

Other things being equal, the total award 
of salvage should vary with the degree of 
peril from which the property was saved. . 

To constitute a derelict, the thing found 
must have been deserted or abandoned. . . 

The abandonment of a steamboat by the 
master to the care and protection of the mas- 
ter and crew of another vessel, for the pur- 
pose of procuring assistance and safetv, is 
not a case of derelict ' . . . q^q 

Vessel held derelict where the master and 
crew, thinking she had sunk, gave up pur- 
suit of her, though, when they first left her 
in peril, they expected to return 1184 

From 5 to 55 per cent, allowed for saving 
different portions of cargo of shipwrecked 
vessel ,...-. 

40 per cent awarded on *<»*rgo,"6'per 
cent, on specie, and 15 per cent, on survey- 
or s instruments, the specie and surveying 
instruments having been in no great dan- 
ger ° _ 

f 2,250 allowed for towing to' Sandy Hook 
bng rigged 'mth jury masts, discovered 175 

^^^^J^^ ^^'^ ^^^^' valued, with cargo, 

at $18,500 * . 45]^ 

20 per cent, allowed salvors on* a' gross 
valuation of $207,000 473 

30 and 50 per cent, allowed on different 
pmions of cargo valued at $56,093 1201 

30 per cent, allowed on undamaged 
cargo, and 40 and 50 per cent, on damaged 
cargo, and all of certain other portions 
saved by diving 473 

c/.?^^^^ ^^^^ allowed on a net v'a'lue' of 

'>4,560 _ .1184 

One-half allowed where a portion of' the 
crew of the salvor vessel went on board an 
abandoned vessel and brought her to port 

after great peril and exertion 733 

Kemedies for recovery. 

An action for compensation for salvage 
services rendered to a vessel cannot be 
maintained in personam against the master 
unless it was performed for his benefit 326 

beverai libels filed against the cargo 
saved will be joined and considered as one 
suit for the purposes of awarding salvage. . 478 

Salvage expenses are to be apportioned 
among vessel, cargo, and freight, in pro- 
portion to their values, where the labor was 
carried on with a view of saving both vessel 
and cargo 952 

Where the vessel is lost each article' of 
cargo is charged with its own particular 
expenses of saving 962 

Costs and charges must be paid bv the 
property saved, and apportioned among the 
claimants according to their respective in- 
terests 1185 

The refusal of the salvor vessel to deliver 
up the towing chain of the salved vessel, on 
demand, will subject its owners to costs. . . 451 
Apportionznent. 

Where the consorted vessels are amply 
sufficient to save the cargo and materials 
of a stranded vessel, a wrecking vessel sub- 
sequently arriving is not entitled to come 
into the eonsortship. 435 
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Salvors who save life, but no property, 
•will share with those who save property, ac- 
cording to the merits of the service 962 

Where the owner under a charter party 
is to equip, victual, man, and sail the ship, 
he is the owner for the voyage, and entitled 
to salvage earned by the ship, unless the 
deviation and delay were authorized by the 

shipper 1185 

The agreement by the master, for a spe- 
cific sum, to victual, man, and navigate the 
vessel under tie direction of the owner, 
does not make him owner or part owner 
during the voyage .4185 

HigHt to property or proceeds. 

Neither party is of right entitled to have a 
delivery of the property on bail, and the 
vessel owner is not in default in waiting for 
the regular termination of the salvage pro- 
ceedings 1185 

The court, after decreeing salvage, may 
refuse to restore the ship and cargo to the 
master, if the interests of the owners and 
consignees seem to call for such refusal . . . 649 

Money given, even in charity, by salvors 
having salved property in their possession, 
to officers of the wrecked vessel, may be re- 
covered by the owners and insurers. ...... 47 

SEAL. 

The seal of a notary must bear bis name 
and show his official character 126S 

SEAMEN". 

Protection and relief. 

Hospital money is to be charged on un- 
forfeited wages only pro rata in proportion 
to the whole voyage 21 

Tlie contract of sliipment. 

Act July 20, 1790, relating to the wages 
of seamen with whom no agreement in 
writing is made, does not apply to seamen 
upon tugboats. 375 

The rate of wages for the previous year 
will be taken to be the measure of wages 
where the seaman shipped without an 
agreed rate 375 

The vessel is liable for the wages and 
the care and cure of a seaman injured, while 
in the discharge of his duty, by the neglect 
or carelessness of an officer of the boat. ..1117 

Where a sickness began after the seaman 
entered the service, though before he signed 
articles, he is entitled to his wages 1305 

It is no objection to his claim that the 
sickness may have had its origin in some 
previous injury or infection, not occasioned 
by his own fault, provided ne has acted in 
good faith, and without fraudulent misrep- 
resentation or concealment 1305 

Seamen who ship in a leaky vessel, to 
help pump on her homeward voyage, can- 
not rightfully abandon her, even if the 
leak increases, if she was seaworthy when 
she left port 894 

On a voyage of a leaky vessel from 
<3ape Town to New York, Jield, that sailing 
for Pernambuco to take advantage of trade 
winds and smooth seas, and for repairs, 
was not a deviation 894 

What deviation from the original voyage 
will justify seamen in demanding their dis- 
•charge 721 

A second mate, rightfully displaced from 
heading a boat in the whale fishery, is 
bound to perform other duty, and, upon his 
refusal to do so, may be punished for dis- 
obedience 814 

A seaman shipping "by the run," or "by 
the voyage," is entitled to subsistence from 
the vessel while detained in an intermediate 
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port by stress of weather, but he is not en- 
titled to extra compensation 326 

Conduct of master or mate in respect to 

seamen. 

A second mate who contumaciously re- 
fuses to perform duty may be removed from 
the cabin to the forecastle 814 

The master may inflict corporal chastise- 
ment for insolence or disobedience to his 
reasonable commands 258 

A saucy retort of the second mate held no 
justification for the master's violently as- 
saulting and inflicting an injury upon him. 814 

A receipt for 25 cents "for assault and 
battery in full of all dues and demands," 
can only operate as a release where it ap- 
pears that the settlement was fairly made. 516 

Wages— Higlit to. 

The master cannot bind the owners by an 
arbitrary increase of wages 1305 

The law maritime will not sustain a suit 
for wages, by the legal representatives of a 
seaman, beyond the time of his death, 
when the engagement was by the month. .1243 

A seaman who ships for a voyage, con- 
cealing from the master a long-standing dis- 
ease, which incapacitates him for labor, is 
not entitled to wages 929 

The case of a French seaman will be de- 
termined by the marine law of France. . . . 721 

AVages will be decreed on a libel by a 
French seaman against a French vessel 
which has changed her voyage from that 
for which he contracted 721 

Where a seaman, on trial, shows want of 
fidelity or capacity, he may be disrated, and 
his wages reduced 515 

An advancement to a position having a 
higher rate of pay entitles the seaman to 
such rate, though he shipped at a less rate. 515 

The owner is liable for the two months' 
wages under Act July 20, ISiO, on a dis- 
charge by the United States consul in a for- 
eign port without payment of three months* 
wages or an official entry upon the list of 
the crew and the shipping articles 437 

—— Remedies for recovery. 

An action will lie against a foreign ves- 
sel for wages of an American seaman 1157 

Seamen on board a ship of war or vessel 
belonging to a sovereign independent state 
cannot libel the vessel for wages due 574 

A seaman who has not contracted to 
look to the personal credit of the master 
has a lien for his wages, though he knew 
the master sailed her on shares 606 

A contract to sail a vessel in partnership 
for a share of the earnings gives no right in 
rem for wages 400 

The lien of the crew for wages cannot be 
affected by the assumption of a third person 
as master by consent of the owner 586 

The pledge of freight to a third person 
cannot displace the seamen's lien for wages 586 

The court has no power to require other 
seamen to come in and join as complainants 
in a libel for wages by one. (Act 1890, c. 
56. § 6.) 1325 

Where the master has admitted a balance 
due, and subsequently pleads payment, he 
has the burden of establishing it 1157 

Section 6 of the act of 1790, with respect 
to the recovery of wages, applies only to the 
classes of vessels enumerated in section 1. .1093 

The- proceedings by summons to the mas- 
ter (section 6) are cumulative and optional, 
and the party may resort to an attachment 
in the first instance 1093 

Wages decreed upon the master's cer- 
tificate that they were due, though the ves- 
sel was in port not earning freight. 457 

— Deductions: Xlxtingnislimeiit, etc. 

Wages are not forfeitable for slight neg- 
lect or disobedience. There must be either 
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habitual neglect or disobedience, or some 
act of a heinous and aggravated nature. . 15 

A sailor deserting before the voyage is 
completed, and never attempting to regain 
the vessel, Jield to forfeit ail wages under 
the maritime law 120 

Disorderly and mutinous conduct in re- 
fusing to do duty held not to forfeit previ- 
ously earned wages 894 

It is not disorderly or mutinous conduct 
to apply in a body to the officers to put back 
to port, where a staunch vessel leaks four 
inches an hour 894 

After application to put back to port, 
where the vessel was leaky, the voyage was 
continued on the master's promise to sight 
a certain port and put in, if necessary. Held, 
that his failure to sight such port did not 
justify the crew in refusing to do duty. . . . 894 

A staunch vessel, with a full crew, which 
does not leak to exceed four inches an hour, 
held not unseaworthy 894 

A disobedience in refufeing to do duty un- 
der a claim of deviation, where the seaman 
was subsequently subdued to the authority 
of the ship, held no ground of forfeiture. . . 894 

If the shipping articles prohibit traffic by 
the seamen, under forfeiture of wages, yet 
the master may remit a forfeiture incurred 
thereby 15 

Thorough repentance, apology, and subse- 
quent exemplary diligence and obedience 
authorize the court to remit a forfeiture- . 15 

Forfeiture by an ofEense applies only to 
wages previously earned 15 

Wages advanced at the commencement 
of the voyage are not forfeitable by miscon- 
duct so as to be chargeable on wages sub- 
sequently earned. But money advanced on 
the voyage for clothes, etc., and not stipu- 
lated for, should be a charge on the unfor- 
feited wages 21 

A pardon by the master is 4 reinstate- 
ment of the right to wages. 15 

SEDUCTION. 

An action upon the case will lie for se- 
duction of plaintiff's daughter, whereby he 
lost her services 954 

In such action plaintiff may give evi- 
dence that defendant promised to marry the 
daughter, as a means of seduction 954 

SET-OFF ANT> COXHSTTER- 
CLiAIM. 

Credit for commissions claimed by an in- 
surance agent from the company cannot be 
allowed a guarantor of the agent's note in a 
suit at law- Such claim could only be made 
available in a suit in equity on an account- 
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A counterclaim is substantially a cross 
action, and should cdutain nothing but the 
facts necessary to constitute it; and if any 
other defense is inserted therein it may be 
stricken, out 1291 



SHIPPrNTG. 

See, also, "Admiralty"; "Affreightment"; 
"Average"; "Bills of Lading"; "Bottomry 
and Respondentia"; "Carriers"; "Collision"; 
"Demurrage"; "Maritime Liens"; "Pilots"; 
"Salvage"; "Seamen"; "Towage"; "Wharves." 

Public regTilation. 

A prosecution for a penalty under Act 
July 4, 1SU4, § 3, regulating the carriage 
of passengers on steamships, etc., must be 
by action of debt, and not a libel in rem . . . 1176 

Revenue laws are those laws only whose 
principal object is the raising of revenue, 
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and not those under which revenue may in- 
cidentally arise 1176- 

The bond given for the return of the crew 
(Act Feb. 28, 1803) does not apply in the 
ease of a vessel sold abroad which does not 
return to the United States 612 

Such bond does not extend to cases where 
the seaman is lawfully separated from the 
ship, or is separated without fault of the 
master or owner 612' 

A forfeiture for obtaining an American 
register for a foreign vessel under a false 
and fraudulent statement is not defeated 
by*^U subsequent sale to a bona fide pur- 
chaser 607" 

Act July 18, 1866, is not an act relating 
to the customs, within the meaning bf Act 
March 2, 1867 608' 

The proceeds of a forfeiture under Act 
July 18, 1866, are to be paid directly by the 
court, one-half to the collector of the port 
for the use of the United States, one-fourth 
to the informer, if any, and one-twelfth 
each to the collector, surveyor, and naval 
officer 608- 

Title to vessel. 

An individual part owner of a vessel has 
no power, because of such relation to the 
others, to bind them in relation to matters 
extra the necessary preservation of the 
property itself 6I0 

Tlie master. 

Owners of a chartered vessel may dismiss 
the master before completion of the voy- 
age, without showing cause 645- 

The master may contract for the employ- 
ment of the vessel under circumstances of 
necessity 1254 

In cases of necessity arising during the 
voyage, the master's acts are binding upon 
all parties 490- 

A master acting as general agent for his 
wife, who is part owner, has no interest in 
her share, whereby he may bind the ves- 
sel for the premium of a policy of insur- 
ance taken out in his own name 25- 

The master is agent of the cargo as well 
as the ship, where the vessel is found un- 
able to proceed from a port of distress.. .1254 

The master may hypothecate vessel and 
freight in a foreign port for advances nec- 
essary for repairing and provisioning the 
vessel, if such advances cannot be procured 
on the credit of the owner 1049' 

The taking of a draft on the consignees 
for the amount of the advances, which was 
afterwards protested for nonpayment, held 
a waiver of the lien, if any ever existed. .1049' 

The master may sell a part or hypothe- 
cate the whole of cargo to raise funds for 
repaii-s 1254 

A sale of the cargo in a port of dis- 
tress ta procure funds for repairs is unjus- 
tifiable where tb^ master made no effort 
to procure funds by hypothecation of the 
vessel or other maritime contract 1116 

In such case the shipi)er's damages are 
to be measured by the value of the cargo at 
the place of shipment, together with all 
expenses and interest from the time of 
shipment IIIG 

The fact' that the master of a British ves- 
sel claimed a lien on her under the English 
law is no ground for his refusal to deliv- 
er the vessel to her owners 954 

A draft given for advances for repairs 
in a foreign port, expressed to be "for 
value received in disbursements and re- 
pairs of the brig H.," with directions to 
charge the same to her account, is neither 
an hypothecation of the freight nor an 
assignment thereof 1049 

The master cannot subject the ship in 
rem, much less the co-owners, to a respon- 
sibility for cargo not actually laden on 
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board for transportation in the lawful em- 
ployment of the vessel 615 

liialiilities of vessels or cromers. 

It need not be shown that supplies fur- 
nished on the order of the master in the 
usual course of business, and appropriated 
for the voyage, were absolutely necessary, 
or actually placed on board, in order to 
bind the owner 140 

Advances of cash to the master will bind 
neither vessel nor owners unless sliown to 
have been appropriated to the necessaries 
of the vessel 140 

The owners are not personally responsible 
for debts contracted by the master for re- 
pairs, beyond the value of the ship and 
freight 1254 

The recording or nonrecording of a con- 
veyance of a vessel does not affect the 
question ot the personal liability of the 
owner 905 

A master being a part owner in a vessel 
is liable in damages for issuing a fraudu- 
lent bill of lading to the assignee in good 
faith, which may be recovered against the 
vessel to the extent of his interest there- 
in 615 

SLAVERY. 

The presumption of freedom attaches fe 
every resident of a free state, without re- 
gard to color; and, on the same principle, 
in a slave state every colored man is pre- 
sumed to be a slave. 335 

The presumption of slavery arising from 
color is rebutted by evidence of general rep- 
utation of freedom 437 

The sale of a runaway slave lidd not to 
entitle her to freedom. (Act Md. 1796, c. 
67.) 686 

Slave imported into Washington, T). 0.-, 
from Fortress Monroe, and sold within 
three years, held entitled to freedom 658 

The affidavit of a manumitted negro is 
sufficient ground for an order to issue a 
summons returnable immediately upon a 
petition for freedom , 1147 

A petitioner for freedom has not a right 
to go in search of his witnesses. . , 892 

The judges of the supreme court of the 
United States, whose jurisdiction is coex- 
tensive with the country, are bound to take 
judicial notice of the exis.tence of slavery 
in those states where it prevails 335 

Construction of the fugitive slave law 
of 18.")0 and the jurisdiction and procedure 
thereunder 335 

SPECIFIC PERFOEMAITCE. 

A creditor who induces an assignee in 
bankruptcy to agree to transfer to him, for 
a nominal consideration, a property right 
of value, on the assertion that it is of no 
value, is not entitled to a specific perform- 
ance 902 

STATES. 

A taxpayer cannot maintain a suit 
against state officers to restrain them from 
executing and issuing bonds authorized by 
an unconstitutional act. , 749 

STATUTES. 

Laws within the general scope of the au- 
thority of the legislature cannot be de- 
clared void because contrary to the prin- 
ciples of natural justice 440 

A construction which would impute to 
the legislature a design to perpetrate a 
fraud should be avoided if it can reason- 
ably be done , 407 
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A monopoly will never be awarded except 
by implication of a most direct and im- 
mediate character, and as necessarily an- 
nexed to powers expressly granted . 465 

A statute can be repealed only by an ex- 
press provision of a subsequent law, or by 

necessary implication 770 

A statute providing that the repeal of 
a repealing act shall not revive the original 
act applies to cases of repeal by implica- . 
tion 403 

TAXATIQIf. 

A national bank located in New Jersey, 
which, for the convenience of persons in 
Philadelphia, keeps a clerk there to re- 
ceive deposits, is not located in Philadel- 
phia, so as to be liable to taxation 1238 

The funds in the hands of an assignee in 
bankruptcy may be taxed by the state 493 

Taxes on chattels are not a lien on the 
real property of the owner until after 
judgment on a suit to recover them 173 

In Ohio there can be no forfeiture for 
nonpayment of taxes of delinquent lands 
which the county treasurer and collector 
has not returned under oath to the county 
auditor 438 

The county auditor is required to make 
a record of such return, which record can- 
not be altered by parol evidence. 438 

Notice of sale as provided by the statute 
is an essential requisite to the validity of 
the sale 6GS 

The claimant under a tax title must show 
that all the substantial requisitions of the 
law have been complied witii 438 

Infants whose property has been sold for 
taxes due to the corporation of Washing- 
ton may redeem at any time within one 
year after they have arrived at full age. . 558 

The collection of a tax will not be en- 
joined where the deed issued upon a sale 
for taxes will not cloud the title 475 

The omission to assess other property ex- 
empted from taxation under an unconsti- 
tutional statute does not render void a 
tax upo'n property of others liable to taxa- 
tion, or give them a remedy by in junction.. 1067 

A i^auK whose capital stock is assessed 
at full value, while all other property is as- 
sessed at less than half value, may obtain 
relief in eauity by enjoining collection of 
the excess 60 

Statutes in relation to the enforcement 
and collection of taxes must be strictly 
construed , . , 475 

TOWAGE. 

See, also, "Collision"; "Salvage." 

The owners of towboats are not liable as 
common carriers in respect to the employ- 
ment of towage 1260 

The master of the tug in performing a 
contract of towage is responsible for or- 
dinary skill and diligence 126 

Proper skill and caution is such skill and 
caution as persons of ordinary prudence, 
duly qualified for the business, and exercis- 
ing an honest care of die interests confided 
to'them, ordinarily use 314 

A contract to tow a canal boat to a cer- 
tain dock, and there leave her in a safe 
and suitable place to discharge £er cargo, 
lidd performed by leaving the canal boat 
at the upper side of the pier, where, on 
a change of tide, she was crushed by float- 
ing ice 1308 

The tug is bound to the exercise of or- 
dinary care in taking up, arranging, and 
managing the tow , 878 

In arranging the tow, the tug must di- 
rect as to the length of lines and the posi- 
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tton of the vessels with reference to care in 
navigation 878 

The tug is bound to know the channel 
and to keeip the tow in the deepest wa- 
ter, and she must resort to sounding where 
the ordinary lights and landmarks are ob- 
scured 878 

A tug employed to take a vessel out of a 
a slip is bound to adopt a method of tak- 
ing her out without injury 547 

The tug is bound to furnish the towing 
line as a part of the contract of towage, 
in the absence of a usage or understanding 
to the contrary 126 

Where the tow undertakes to furnish the 
line, and the tug objects to its insufficiency, 
it is not liable for the consequences of its 
breaking 677 

A tug will be held liable for injury to 
her tow run ashore by reason of the break- 
ing of the tug's rudder chain, which was 
known to the owner to be worn out and 
insufficient 548, 549 

The tug must exercise reasonable diligence 
and ordinary skill; and where the tow takes 
the chances of entering, in a storm, a har- 
bor with a shifting channel, the tug is not 
liable, in the absence of negligence, where 
the tow grounds on a new shoal 893 

The vessel towed is bound to prevent a 
collision if she can, or to make the dam- 
ages as light as possible 878 

The tug is not bound to lay by a tow 
aground where it would endanger her own 
safety 893 

The towing boat on the Mississippi riv- 
er held in fault for attempting to run bridge 
piers in tempestuous weather with loaded 
barges in tow. , 581 

Tug lidd not to have exercised ordinary 
skill and diligence in leaving Astoria on the 
ebb tide with a tow for Cape Disappoint- 
ment 126 

The tug is not liable for taking one of 
several courses open to it in an emergen- 
cy, unless it appear that such course was 
manifestly the most dangerous 566 

The question of the tug^s liability where 
the tow is injured by being brought into 
collision with another vessel is to be de- 
termined by the same rules applicable to 
ordinary cases of collision 1319 

A tug which strands a tow by negligence 
is liable for expenses of getting her off; 
and the court will not scrutinize very close- 
ly items of expense for lighterage^ etc., 
where the master acted in good faim. 256 

Where a tow is brought into collision 
with a moored vessel, the presumption is 
against the tug 1319 

A tug which negligentiy places a tow in 
danger cannot set up in defense to a suit 
for the loss, mistake, or want of skill of 
the tow's crew in an emergency, or the 
absence of extraordinary ground tackle. . . 126 

TEADE-MAEKS A^TD TEADE- 
. NAMES. 

The words "The Star Shirt," and such 
words used with a star, and the device 
"The * Shirt," are a lawful trade-mark.. 837 

A barrel of peculiar form, dimensions, 
and capacity, irrespective of any marks or 
brands impressed upon or connected with 
it, cannot become a lawful trade-mark, or 
a substantive part of a lawful trade-mark. 715 

The certificate of registry issued under 
iCLCt July 8, 1870, is not conclusive of the 
claimant's right to appropriate the device. . 715 

TREATIES. 

A treaty takes effect from its date when 
ratified, unless a different period is fixed, 
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or must be adopted to fulfill the manifest 

intent 232 

Provisions, in a treaty, addressed to the 
judicial power, are carried into execution 
by the courts without otiier authority.... 232 

TRESPASS. 

Sufficiency of complaint in action fo re- 
cover treble damages for cutting and car- 
rying away timber, and defenses thereto, 
under Civ. Code Or. §§ 385, 386. .' 1291 

TRIAIi. 

See, also, "Appeal"; "Continuance"; "Evi- 
dence"; "Judgment"; "Jury"; "New Trial"; 
"Practice"; "Reference"; "Witness." 

The party who has the burden of proof 
should commence the proceedings, and he 
has the right to open and close 1060 

In an action of covenant plaintiff has the 
right to open and close. *595 

The construction of a bill of sale is a 
question of law , 1179 

The effect of bankruptcy and death of a 
party to prevent the barring, by lapse of 
time, of a judgment against him, is a ques- 
tion of law for the court. 785 

Whether an instrument is of itself a 
fraud in law must be determined from the 
instrument alone. The existence of a col- 
lateral understanding different from the 
written instrument is a question for the 
jury 322 

A motion to ilirect a verdict for defend- 
ant must be made at the close of plaintiff's 
case. It is not addressed to the court's dis- 
cretion, but presents a question of law, the 
ruling on which is subject to exception. . . 54 

In &n action ex contractu against two or 
more, the verdict must be against all or 
none 403 

TROVER AND CONVERSION. 

See, also, "Replevin." 

An action cannot be maintained against 
a national bank for conversion of shares 
of its own capital stock 250 

Reputed ownership by a debtor of goods 
in his possession, in fact belonging to an- 
other, will not justify a creditor in at- 
taching them 109 

TRUSTS. 

See, also, "Charities"; "Executors and Admin- 
istrators"; "Guardian and Ward"; "Wills," 

Where a judgment note is given by an 
agent for all moneys advanced to him by 
the principal, including the purchase price 
of property the title to which was taken in 
the agent's name, lidd, that a resulting 
trust could not be asserted therein 1149 

Where the trustee mingles the trust fund 
with his own money, he is liable on its loss., 692 

A trustee who receives, in payment of a 
loan, confederate treasury notes at par 
which were worth only 30 cents on the dol- 
lar, is liable, unless he show that he acted 
under compulsion 692 

Parol understandings had with the testa- 
tor cannot be set up to save the trustee 
from liability under the law. 692 

UNITED STATES. 

Government moneys in the hands of the 
assistant quartermaster for disbursement, 
deposited by him with an assistant treas- 
urer of the United States, still continue to 
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be moneys of the United States, and such 
treasurer is not liable in assumpsit to the 
<lepositor liierefor 767 

XJSUIXY. 

The purchase of a bond at a price which 
produces a greater than the legal rate of 
interest is usurious, where the transaction 
is intended only as a cloak for usury. ...*59o 

The maker, when transferring, as col- 
lateral security, bonds bearing an earlier 
date, may agree that interest shall run 
from their date according to their tenor. . 667 

A mortgage of $20,000, where a life in- 
surance of ?80,000 was also taken from the 
lender, as security for a net loan of $16,- 
000, add usurious 703 

A mortgage is infected with the usury in 
a note which it is given to secure 762 

In Indiana, usury makes void the instru- 
ment infected with it 762 

A mortgage given for a usurious debt 
cannot be enforced in Indiana, though it 
was taken without notice 762 

A covenant absolutely to pay an usuri- 
ous debt directly to the lender is not a 
covenant simply to indemnify the surety, 
though delivered to him; and under the 
Virginia law- it is void ; . *595 

A confession of judgment for ?6,000 in 
favor of a person who procured satisfac- 
tions of that amountof judgments, on an ad- 
vance of $3,000, held should stand only 
as security for $3,000 703 

If the cause of action be usurious, no 
waiver of the objection by defendant in 
pais will avail plaintifE .*595 

The penalty prescribed by act June 3, 
1864. § 30, for the taking of usury on loans 
and discounts by national banks, is the on- 
ly penalty enforceable 1211 

"Where a renewal note at legal interest 
is given for a note discounted by a nation- 
al bank at a usurious rate, the bank is enti- 
tled to recover the amount of the renewal 
note with interest, less the amount of usury 
reserved on the original discount credited as 
of that date 1207 

Usury paid more than two years before 
the commencement of the suit cannot be 
recovered nor credited upon the principal 
of the note 1207 

VENDOR AND PUROHASEB. 

See, also, "Bankruptcy"; "Boundaries"; 
"Deed"; "Frauds, Statute of"; "Fraudulent 
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Performance.' 



Grant"; "Sale"; "Specific 



A conveyance of the grantor's interest 
in firm property, made subject to the pay- 
ment of his share of the firm debts, which 
the grantees assumed, lield, upon a condi- 
tion subsequent, giving a right of re-entry 
for nonperformance, and a lien superior 
to subsequent mortgagees 1171 

The vendor's lien is waived by the tak- 
ing of the obligation of a third person, or 
a mortgage upon the property sold or other 
property .1171 

The vendee cannot rescind on the ^ound 
of fraud unless he place the vendor in the 
condition he was in before the purchase. .1038 

Where a deed is made under a defective 
power, the court will decree a conveyance 
on payment of tie residue of the purchase 
money 1088 

Notice of a lien or incumbrance binds 
the purchaser if received before payment 
of the purchase money 86 

Where the existence of a mortgage is 
known and talked about in the neighbor- 
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hood, and publicly proclaimed at execu- 
tion sale, the purchaser is Tidd to notice 
thereof • • 86 

One may protect himself as a bona fide 
purchaser by showing either that he paid 
without notice, or took through some bona 
fide purchaser without notice 402 

A recital in a recorded deed by one hav- 
ing no record title is not constructive no- 
tice 402 

The record of a deed not acknowledged 
according to law is not constructive notice 
of its existence 885 

Disqualification of the notary to ac- 
knowledge a deed, on the groiind of inter- 
est, does not prevent the record being 
notice to subsequent incumbrancers 1202 

W.AR. 

See, also. "Army and Navy": "Habeas Cor- 
pus"; "Insurance"; "Prize." 

The United States, by their alliance with 
France during^ the Revolutionary War, Jidd 
not to be considered parties to the capitula- 
tion made by the Marquis De Bouille with 
the inhabitants of Dominica. 347 

An alien enemy cannot sustain a suit in 
the federal courts 982 

A draft drawn within the Confederate 
States, in a section not under the control 
of the federal forces, upon a person in a 
loyal state, is absolutely void as to all par- 
ties 679 

Military commissions and their acts in 
the trial of persons not in the military 
service, during the Civil "War, in states 
where the courts were undisturbed, were 
unconstitutional 380 

The members of such commissions and 
the military officers are liable for an ar- 
rest and imprisonment ordered by them in 
such states, even though ratified and ap- 
proved by the executive 380 

The limitation imposed by Act March 3, 
1S63, is valid and binding on state tribu- 
nals, and the statute begins to run against 
a continuing imjjrisonment 380 

The damages in such ojises should be 
compensatory, and nob exemplary 380 

A person committing an offense in a 
place where the federal coiirts are closed 
by civil war, and arrested and tried in a 
place where the federal courts are open, 
cannot be tried by military commission. . . .1030 

The crime of murdermg the president of 
the United States in time of civil war Is 
triable by a military commission 954 

WASTE. 

An injunction against waste will not be 
granted where the title of complainant is 
denied by answer, or where he had no 
sufiicient notice of the motion 867 

WHARVES. 

The master must ascertain that the depth 
of water in the dock is sufficient for the 
draught of his vessel. The wharfinger 
does not impliedly warrant the depth. .. .1336 

But the wharfinger must inform the 
master as to inequalities in the surface of 
the bottom when material to the safety 
of the vessel 1336 

A direction by the wharfinger who is 
consignee of the cargo to place the vessel 
in the dock is not equivalent to a notifica- 
tion that the water is deep enough at all 
times to float the vessel 1336 
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WHiliS. p^se 

See, also, "Charities"; "Executors and Ad- 
ministrators"; "Trasts." 

Republished wills and codicils have the 
effect of new wills, and are to be proved 
ii' the same way , 1072 

A will of lands, in Rhode Island, cannot 
be admitted as evidence of a devise, unless 
it has been duly probated 680 

Under a devise directly to the children of 
testator's brother and sister, the devisees 
take per capita, and not per stirpes 561 

A devise of land to an individual required 
to pay specific legacies constitutes a charge 
on the land in the hand of a vendee 724 

Under a devise to the children of A., to 
be divided among them when they arrive 
of age, all children living when the eld- 
est arrives of age, thou,gh born after the 
death of testator, take a share, and the 
shares of those dying in the meantime fall 
into the general residuum 561 

Will construed as an executory devise to 
W. in tail, after an estate for life in him- 
self, remainder in fee to his children living 
at his death, which executory devise in tail 
is to take effect on the contingency of his 
dying without children living at the time 
of his death 1008 



WITITESS. 

See, also, "Bankruptcy"; "Costs"; "Deposi- 
tion." 

A bankrupt who indorsed a note before 
his bankruptcy, and who has obtained his 
certificate, is a good witness for the indor- 
see 1059 

While parties to the record cannot be ex- 
amined as witnesses, the name of a party 
for good cause shown may be stricken from 
the pleadings 1345 
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A witness cannot discharge himself of 
an objection to him on the ground of inter- 
est, by matter sworn by himself 1059 

Defendant may testify in his own behalf 
as to matters embraced in the deposition of 
plaintiff's intestate, offered in evidence on 
continuance of the suit by his adminis- 
trator. (Act March 3, 1865.) 982 

A free black man, born of a white wom- 
an, held a competent witness against a 
white man 437 

A .subscribing witness who was called in 
to sign the paper as a witness, but did not 
see the parties execute or acknowledge it, 
may testify where they both told him that 
it was their agreement 993 

A witness who cannot testify in a cause 
without criminating himself shall not be 
sworn 1266 

An attorney at law cannot be compelled 
to disclose any fact the knowledge of which 
has been communicated to him by his cli- 
ent 1047 

The court will not grant an attachment 
against a party for not paying his witness, 
unless nayment shall have been demanded 
by a person having authority to receive 
payment, and unless that authority appear. 1147 

WRITS AND NOTICE OF 
SUITS. 

Motion to quash is the proper manner of 
taking advantage of a neglect to indorse 
the writ as required by the state statute, 
adopted by the federal practice 317 

In such case an amendment will be ner- 
mitted 317 

Such neglect is no ground of a plea in 
bar. A plea in abatement is the only one 
that could be filed 317 

In a railroad foreclosure suit, service of 
process of a state court, outside the state, 
on a bondholder, as defendant to a cross 
bill, is ineffectual 25 
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